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Genesee  Fork  Imp,  Co,  «.  Ivea  (Pa.)   • 
George,  Hewlett  z.  FMlsa.)       ■       ■       • 
German  lua,  Co.,  Olney  a.  (Hiob.) 


Gcnnsolm  Bvr.  Buk,  Kammel  9.  (N.  T.)  ' 

GcKDer  o.  Palmater  (89  C^  80]  - 

QDbert  ■,  Eldrldge  (UlnD.)      -       •       .  . 

Ganun  %,  Tu<*er  (N.  Y.)    - 

Orand  Ttonk  B.  Co.,  Fittgenld  «;  (Vt.) 

Gnnt,  Demaien  e.  (N.  T.)  - 

Gny,  BenaoD  •.  (Haas.)   -       -       •       •  : 

GTnt  Camp  K.  ot  H.,  Cknfleld  t.  (Hlch.)  i 

Gtmi  PaOa  Hfg:  Co.,  Jacqnw  «.(!!(.&>  i 

Greene  *.  Cooae  (N.  X.)  -       ■       •       .  : 

Gnrium  «.  Bqoitable  L.  A  A.  Ina.  Co. 

(GO I 

Griffith,  BorbMt «.  (OaL)         .       .       ■  < 

Orosa,  Tode  •.(!?.  T.)-       .       .       .  i 

Qraarenar,  BafflagtoD  9,  (Ean.)      -       •  I 


Hsboman  v.  Baker  (S.  T.)     • 

Balm  •.  Baker  Lodge  No.  47,  A.  7,  A  A. 

M.(Or.)       .... 
EUl.  Bnlltvan  e.  (Mich.) 
Hdh>weU  s.  BUckatone  KtL  Bank  (Haai.) 
Hallstead  «.  CuTtl*  (Fa.) 
UamQion  e.  JacksoD  (Pa.) 
Hampablre  County  Comn.,  Eaithatnpbm 

•.(Masit)      .... 
Hanea,  Beynolda  e.  <Iowa) 
Banlwm  e.  HcArthnr  (Oa.) 
Banington  e.  Fort  HuroD  (80  Ulch.  tS) 
Harfcj,  BpeoldtoK  k  (Ind.) 
Bawka,  Lee  e.  (Mlia.) 
Hath  •.  Henltt  (137  N.  T.  1«6} 
Heil{giDaDn  e.  Boae  (Tex.) 
UelMcb  e.  Caiourme  Water  Co.  (Md.) 
Beodemm  e.  Hovej  (M  Ean.  691) 

e.  BokUeiB  AS,  HoDument  Comia, 

(Ind.)       ... 
He[der«.  Davla  (Keb.) 
Eeaa,  American  Bapld  Tehg.  Oo.  k  (N. 


Y.)  - 


Bewitt,  Heath ., 

Hewlett  e.  GeOTKe  (68  Htes.  708} 
Hiefalaad  Ave.  ft  B.  R.  Ox  c  Bnrt  (Alft.) 
Bill  •.  C.  P.  Jewett  Pub.  Co.  (Man.)  - 

WiUlunaon  v.  (Hasa.)    - 
HiDdman  «.  CConiMr  (H  Ark.  C37)    • 
Homthall  e.  Bnrwell  (N.  C.)   - 
Hove;,  HendetaoQ  i.  (Emu.) 
Hort  w.  Hojt  (Pa.)  .... 
anUtell  «.  StoTer  (46  Eao.  691)  •       ■ 
Hobble  «.  Cole  (Va.) 
Hoonewell  v.  Dnzbnrj  (MaaL>    ■ 
Barn,  BtparUiUt.)      - 
Hyde.  SlUe,  Taucer  ».  (Ind.)     . 
Hjlutd  *.  Centnl  Lron  «  8.  Ca  (lod.) 


iDdkiiapolIa  SctuxH  Comn.  e.  State,  8aD> 

der  (Ind.)         .... 

Inrazaace  Co..  Eqnilable  Ace  «.  Oaborn 

(90  Ala.  SOI) 

Equitable  L.&A.,QTeahainv.  (Oft.) 

Oennan,  Olner  ft  (Mich.) 

Mkhlnn  Hut.  L. «:  Beed  (84  Hlch. 

Pudfie  Unt  L..  FlckeU*.  (I^) 
Pb<BDlx,BmlthB.(Cal.)     - 
SUDdard  L.  ft  A.,  Donn  •.  (Vt.)    i 

Itm,  fleneaee  Fink  Imp.  Ckn  •.  (Fa.)      .    < 
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Jackion.  Hamtltoo  c.  (Fa.) 

Jacob.  ShIekU  «.  (Mich.)      ■ 

Jacquei «.  Great  Falla  Mfg.  Co.  (S.  H.)    8S4 

Jamesvllle  A  W.  E.  Co.  •.  FUher  {!'  ~  "    — 

JohnaoD,  Ciroaaman  «.  (Vt.) 

People  ft  (Mich.)        ...       joo 
JiuilaUOouiitj,MifflIiiBrldge(^ft(Pa.)    4B1 


a{M.  a)   ni 


Kanau  atr,  H.  A  B  R  Oo.  ft  RUev  (68 

MlH.  766)       ■       - 
'Eataenbcrgei «.  I^vo  (TemL) 
Eehler*.  SohwenkJPa.) 
Keller,  Eelaer  ft  m.) 
Eeliey  ft  Eellejr  (VL)      • 
Kemper,  Coodon  ft  (Eao.)    • 
EeDfoii  ft  Enipe  (Waah.) 
Eeater'i  EaUte.  B«  (Pa.) 
Eieadg  e.  Allaranji^  (Cat.) 
BliDc^  ft  McOowan  m  Ey.  91) 
ElDgafatnd  «.  Roeppe  (lU.) 
Eidpe,  EenyOD  ft  (Waah.)   ■ 
Enox,  Ooheii  ft  (C^) 
Enox  Ooanty,  Bsmaid  ft  (Mo.)    - 
Eoeppe,  Efngslandft  (IlL)      ■ 
Knmmel  ft  (jermanla  8«t.  Bank  (N.  T. 


Lackawanna  Goal  Co. ,  liDlbridge  «.  (Pa.) 
Langeodorf ,  Pennsylvania  Co.  ft  (Ohio) 
Lawo,  EatEcoberger  e.  (Teon.) 


Leathen,  Strieker  e.  (Hias.)  .  ■  •' 
Lea  ft  Hawks  (68  MIn.  669) 
Lemp  ft  FuUerton  (Iowa)  .  .  - 
UUibildge  ft  Lackawanna  Coal  Co.  (P*.) 
Lima  Rock  Nat.  Bank  e.  Howry  (N.  H.) 
Little  Bock  AM.  B.  C^.  ft  WUaoo  (Tenn.) 
Louiirille  fiapllit  Orpbana'  Home,  Zabel 
ft(Ey.l        .... 

_Bvflle,  Koberts  ft  (Ey.)      - 

LoTCjoy  ft  Hiobeli  qUfcfi.)  • 
LodlDm,  Stevena  e.  (BUnn.)     • 
Lokenc' Appeal  (I^)    .       •      •      . 


McArtbar,  HaiBlaon  e.  (Gs.]  .       .       .    i 
Mc(?aakill  ft  Connecticut  Sav.  Bank  (60 

O>Dn.800)    .... 
HcClure  «.  Helton  (S.  Cj       •       •       •    ' 
Hacdonald  «.  First  Nat.  Bank  of  Coninna 

(MlQD.)  .         .         .         .         . 

HcQowao,  Kincaid  ft  (Ey.)    •       -       -    I 
McEee  e.  Cblcago,  B  L  &  P.  B  Ca 

(Iowa)  .        .       .       .       ; 

McNeil  ft  Boston  (Thamber  of  (yommeroe 


Hanomg,  Powera  ft  (Mass.)    ■       .       . 
MaratoD,  Attomey-Qeneral  ft  (N.  H.)  - 
Hassacknaetta  Mut  Ace  Asso.,  Baden- 

fetd  v.  (Masft)         -       • 
Mayer,  Peterson  e.  (Ulnn. )    •       •       • 
Head,  Uiller  ft  (N.  T.) 


.Google 


T.>- 
La'wniice«.(N.T.)    • 
?«ppeDhdm  «.  Of.  To- 
ll LOTejoT  «.  (Mich.) 
UlcUgui  Mat.  X.  Ina.  Oa  «:  Beed  (84 
Mfcb.Sa4)       .... 
UlffllD  Bridge  Co.  e.  JnDlaUOoun^(Pa.) 
HUby,  ^anv.  (DeLCb.)    - 
HOmv.  Worce«er(MaM.) 
Hfller*.  Head  (137  N.  T.  64^    .       ■ 

%  Waddlngbam  (Otl.)   • 
lHUaa.P»rfchum{N.T.)    -       -       • 
HiDOeioU  &  N.  W.  R.  Co.,  Bt  Panl 
Union  Depot  Co.,  e.  (Mluo)   • 
BUwoiiri  Pac  R.  Co.  c.  Onllen  (Tex.) 
Moon  e.  Daiby  (Del.  Gb.)   - 

HOTM  o.  (Ue.)       .... 
UoiM  e.  Hoots  JBS  Ma.  478) 
Hontit  Tarnon  Flnt  Nat  Bank  a.  Sarlli 


N. 

Nana «.  Pagci  (TeiO    ■        •       ■       . 
H«w  Tork^  «.  E.  B,  Co.,  DanleU  c 

(Maw.) 

NewTorkElev.  R.Oo..Bobeme.  (H.T.) 
HOTfolk  4  W.  B.  Co.  a.  Com.  (Va.)    - 
Northern  Fac.B.Co.,  BenneU  e.  (N.Dak.) 


O^rien  a.  Baltimore  B.  R  Co.  (Hd.)     ■ 

e.  Cunard  B.  8.  Ca  (Man.) 
CConnell  e.  Eut  Tenueuee,  Y.SsQ.'R. 

Co.  (Oa.)         .       .       .       .    ; 
COonner,  HlDdman  e.  (Ark.)      • 
O'Connor  Wolfe.  (Mich.)      .       .       .    i 
OlcoH  Ful*  Co.,  Connecticut  BlTerLnm- 

ber  Co.  e.  (N.  B.)       -       - 
Old  Oolonv  B.  Co.  e.  FTamlngbain  Water 

Co.(HaM.)      .       .       .       .    : 
OInej  a.  German  Ini.  Co.  (Hlcfa.) 
Oregon  Short  Line  ft  U.  N.  B.  Co.,  Bot>. 

Inaon  e.  (Utah)        .       .       .    ' 
Osboru,  Equitable  Ace.  loa.  Co.  o.  (Ala.)    : 


Pacific  HnL  L.  Ini.  Co.,  Ptckelt  e.  (Pa.) 

Pacific  B.  Co.  a.  Wade  (Cal.) 

Paggi,  Nalle  e.  (Tei.)      -       .       .       - 

PiJinater,  Qessner  a.  (Cal.)   - 

Pappenbeim  a.  Metropolitan  Eler.  B.  Oo. 
(N.  Y.) 

Parkhurst.  MIIU  a.  (N.  T.)  -       ■       . 

Peck  e.  Reea  (Utah)         .       .       .       .    ' 

Peunaylva&is  Co.  e.  Langeudorf  (48  Ohio 
BL — )         .... 

Penny  a.  Croul  (ffl  Mich.  16)  - 

People  a.  Bule  (B0  Mich.  S94)      .       ■       : 
a.  Johnaon  (B6  Hich.  ITS) 
a.  Wagner  (66  Mich.  694)  -       -       : 
a.  WUtelaberger(S«Hioh.  094)     •    ! 
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Port  Huron,  Hanrtogtoo  «.  (Ulch.)      • 
Port  of  Portland,  Cook  a.  (Or.) 
Porter  a.  Woodbouae  (09  Conn.  668)    - 
Powers  V.  C.  P.  Jewett  Pnb.  Co.  (HaM.) 

a.  Manning  (Hoaa.) 
ProuPa  Eaiatc  &  (N.  T.)    - 
Pullman  P&laoe  Car  (^   &  Bmltb  (Tex.) 


RallTOad  Co..  Atcblaon,  T.  A  B.  F.  ai 

Temple  (Kan.) 
Baltimore  B„.0'Brian  e.  (Md.) 
Boaton  &  P.,  Dodgee.  (Mobs.)  • 
Chicago,  M.  ±  St.  F. ,  Wardwell  a. 

(MinnJ 

Chicago,  R.  L  ft  P..  HcEee   a. 

flowa) 

East  Teuoeasee.  V.  ft  Q.,  O'Connell 

•■(0&-) 

Orand  Tronk,  Fitzgerald  e.  (VL) 
Highland  Are.  ft  B.  v.  Buit  (Ala.) 
Jameavllle  ft  W.  «.  Piaher  (N.  C.) 
KaiiM*  City,  M.  ft  B.  e.  Rller  ((H 

Uiii.769)    .... 
Uttle  Rock  ft  H.  a.  Wilaon  (Tenn.) 
UetrcmolitaD    Eler.,    Oalwaj    «. 

Uelropolilan  Eler.,  Ltwrance  v. 

(S.  Y.)         .... 
HetropoUtan  Eler..  Pappenbeim  e. 

(iTy.)  .    .  .^    .    . 

HlDDcaoU  ft  N.  W.,  Bt.  Paul  Union 

Depot  Co.  a.  (Hion.)   - 
HlMouri  Pac.  e.  Cnllen  (Tex.)     •    i 
New   Tork  A  N,  E.,  Daniela  ai 

(Maw.) 
New  Tork  Elev.,  Bobettsa.  (N.Y.)    ■ 
Norfolk  ft  W.  e.  Com.  (Va.) 
Nortbem   Pac.,    BenneU    c;   (K. 

Dak.) 

Old  Colony  a.  Framiiigham  Water 

Co.  (Uau.)    .       .       -       .    : 
Oregon  Short  Line  ft  U.  N.,  Bob- 

Inaon  a.  (Utah)     .       -       -       ■ 
Weaiern  N.  T.  ft  P.,  Wooden  a. 

(N-T.) ■ 

Railroad,  Tower  Grove  ft  L.,  Fath  a. 

(Mo.) 

Ranway  Co..  Pacific  a.  Wade  (Cal.)       •    ' 
TexaaCenL,  Belterae.  (TeK.)  i 

Reed,  Michigan  Mut.  L.  Ina.Co.  e.  (Mich.)    I 
Rees,  Peck  a,  (Uiab)  -  ' 

Hdnoebl,  UlricU  a.  (Pa.)  -  '. 

HaoM  (Iowa)  •        ■    ' 

.  Dudley  (Ind.)  -       -       -       I 
Kansas  City.  H.  ft  B.  R.  Co.  e^ 

(Miss.) 

Kndge,  Bank  of  Norrb  America  a.  (Uasa.) 
BoberU  a.  Loukville  (Ey.)  .       .       .       f 
a.  New  York  Elev.  R.  Co.  (N.  T.)    ■ 
Robertson  e.  Woodbouae  (69  Conn.  668) 
Robinaon  a.  Oregon  Short  Line  ft  U.  N. 

a  Co.  (Utah)  ..-.■; 
Rogera,  Wealem  U.  Teleg.  Co.  «.  (Miai.)  i 
Rose,  Helllgmanu  a.  (Tez.)  .  ■  ■  S 
RoUih<dz«.I>unkle(a8N.J.  L.4S8)      ■    < 


Lei9)  ■ 

Bowen,  Cole  «.  QSicb.)    ... 

Rutledge  e.  Crawford  (Csl.) 

Ifyle^  Oentnl  R  A  Ug.  Oo.  a.  (Qs.) 


Bdnt  Hlcholaa  Bank  «.  SUte  NkL  Bank 

(N.Y.)        -       -       -       .       ; 
8L  Paul  Union  Depot  Go.  «.  IQiUMaoto 

ft  K.  WTa  Ca  (HiniL) 
Sato.   Stnlta  p.  (Ky.)       .... 
Ban  Antonio,  Altgelt «.  {Tex.}     - 
Sander,  BMe,  «x  nl.,  ladlanapoU^Bcluxa 

Comts.  c.  (Ind.)      -       .       . 
San  TnnctBco  City  &  Oonntr,  Electric 

Imp.  Co.  •.  (U.  8.  O.  0.  OaL) 
Sarlla,  Mount  Vernon  First  Nat  Bank  «. 

(Ind.)    ■ 


'  Sclueck,  Slebi  v 
BcboltE  V.  Bren  (n.  J.; 
Schwenk,  Eebler  •.  (Pa.) 
Scan,  Bufflngtou  e.  (Kan.) 

BeHe™  •.  Texa*  Cent.  R  Co.  ( , 

BeweO,  Amwlcan  Fieehold  Laod  Hortg. 


Co.  e.  (Ala.) 


1  CoantrCoini 

ly  ..  ffa.)       . 
ir  «.  me.)    . 


SmaottT,  Davis  e.  (Oodd.) 

BUelda*.  Jacob  (Hlch.) 

SImoiiB,  Allen  Conntr  Comn. «.  (bid.) 

msttriiter.  Day      "^  " 

Sinitli,  Bangor  r 

Blerina  i 

V.  Burma  (Mo.)'     - 

«.  Phcenlx  Ina.  Co.  (Cal.)  ■ 

Pollman  Palace  Gar  Co.  e.  (Tex.) 

e.  WescoM  (17  R.  L  — -) 
Snider  v.  Baer  (Pa.)      ■ 
SoTder,  Betz  p.  (48  Ohio,  — )  - 
SotdieHft  a.  Monument  Gonin.,EeDder- 

«on  B.  (Ind.) 
SpanldinK  «■  Earrer  (Ind.)      •     • 
epect  •.  Speet  (88  Cal.  8ST] 
6pa>cn  e.  Allerton  (W  Conn.  410) 
etudaid  L.  ft  A.  Int.  Co.,  Doran  ■. 

(VL)     .        .... 
Stale,  Alitan*.  (Ala.) 

c  Armstrong  (Ho.) 

«.  Buah(KaD.) 

Cook  •.rreno.) 

«.  Oeer  (Conn.) 
State,  mra.  Sander,  IndfanapoUi  School 
Coinn.  V.  (Ind.) 

Woirell  •.  CaiT  (Ind.) 

Tanoey  e.  Eydednd.) 
Stele  Net  Bwk,  Saint  Nlcholai  Bank  «. 

(S.Y.)-       ■ 
Stel>  9.  Bchieck  (N.  T.) 
SteTena,Fcwlere.  CTt.)    - 

e,  Lodlnm  (Ulnn.) 


T. 

Taberte.  CooleyCHlnn.) 
Talbot,  Baxter  Nat  Bank  e.  (Hav.) 
Talbott  g.  Fldelty  ft  0.  Co.  (Hd.)  - 
Taylor,  FaMleld  Coon^  Bar,  Fessenden, 

e.  (Conn.)  .... 
Teol  e.  Toat  (N.  Y.)  .... 
Temple,  Atchiion,  T.  ft  a  F.  R.  Oa  *. 

(KanO      .        -       .       - 
TexaaC^tB.  (To.,  Sellene.  (Tex.) 
Thmnaa,  B»  (Colo.) 
Thooiaa,  Wllmer  «.  (Jid.)    -       - 
Tbompaon,  Bryant  e.  (H.  T.) 
ThiDop,  Brown  V.  (Conn.)    - 
Tode  •.  Grow  (N.  T.)      . 
Tower  Grove  ft  L.B.,F«tlie.  (Ho.)    - 
Troy  Cotton  ft  W.  Hanafactorr  t.  Fall 

TUver  (Masa.)^        ... 
Tucker,  Oilman  «.  (N.  T.)   . 

V. 

Ulrlch  *.  ItelnoeU  (Fi.) 
Ualversal  Rubber    Coi,    Chowmaa    9. 
CN.  Y.),^.  ._..-_. 


Tance,  Btpartt  (Gtl.)     ... 
Veaaey  v.  Brlgman  (Ala.)     • 
VoUand «.  B^er  (Neb.)  •       • 

W. 

Wabaahe.  Carver  (Ind.) 
Waddingham,  Miller  t.  (Gal.) 
Wade,  Faclflc  R.  Co.  t>.  (Gal.)     - 
Wagner,  People  c  (Hlch.)      - 
WarfweU  e.  Chicago,  M.  ft  8t  P.  R.  Oa 

(Ulna.)        .       -       .       . 
Watoppa  Reservoir  Ga  v.  Fall   XUver 

(MaaO  .       ■       . 

Wayne  County,  BreMlei  e.  ^etk) 
Webb,  Ballentlnee.  (Hlch.)     • 
Wengerd's  Appeal  (Pa.) 
Wertz  cWestam  U.  Teleg.  Co.  (Utah) 
Wescott,  Smith  •.  (R.  L) 
Weatem  N.  T.  ftP.  R.  Co.,  Wooden  e: 

(N.  Y.) 
Wealem  V.  Teleg.  Co.  r.  Rogera  (68  Hlia. 

748) 

Wertz  e.  (Utah) 


Mich.  IS81) 


818 


WUlmore,  Ml  Zion  Baptist  Chundi  e. 

(Iowa)      .....  ivo 

Wilcox,  Dillabyo,  (Ctonn.)  .       •  648 

Wl!liain8on«.Hm(Ma«.)        .        .        .  e» 

Wflmero.  Tbomaa(Md.)  ...  880 
Wilson,  Little    Rock   ft   M.  R  Co.  e. 

(Teon.) 854 

Swim  e.  (CaL)    .       .       •  .,  •  V» 


,Coe>^K 


CaRKS  RErOBTBD. 


WlttoWiwKn-,  Pw^_  ft  CMlch.) 

ft  Wi 

(H.  Y.) 


Wall  ft  O^AtcTSS^TT' 


Wooden  ft  Wea^in 
Woodhi 


Porter  ft  (Coon.)      -  '    . 
HODertson  «.  (CoiiD.) 
Worcester,  Miles  e.  (Hasft) 
Worrell,  Btsle,  n  rel.,  t.  Cmt  aa±\  - 
Wright,  Be  (Wyo.)  -       -       . 

Wullenwabor  ft  Dunlgan  (Neb.) 
I8L.B.A. 


Tale  ft  Wert  Middle  School  IMrt.  (S9 

Conn.  489f  -       -       . 

TMcey,  State,  ex  rd.,  v.  Hyde  (Ind.) 
To«,  Teel  ft  (H.  T.)    .       .       .       . 

Z. 

Zabel    ft    Loalsvnie    Baptlat   Orphana 
Home  CKy.)    .... 


in 
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CITATIOlSrS 


IN  OPINIONS  or  THB  JtTDOES  CONTAINED  IN  THIS  BOOK. 
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m.«» tot 

Anericui  Iio.  Oo.  u  Ortsmild,  14  WenfL  SM.O^  MO 

Anm  b  Monoan,  4  Bneed,  B88 

'"T— 1—  T^eNo.  12,  L  0.  of  B.  H.  v.  Uur- 

tach,  la  Kdrn 

AnecmatL  llarka,7  BurM^  ft  N.SOIjeS 

AodenOD  d.  Aaderson,  1  Edv.  Cta.  660,  B  L.  ed. 
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m  ua-a.  i>iivDtiibie"]^«(raiBi>Uo'iia.'.'.I!".~  sn 
FtlitUal  Ooflt. 

lUOL    ITaiBM  araied  from  ballot. IM 

Uoa.    Marked  balloti „  tM 

Colorado. 

OonHitatbm, 

Art-T.IB.    QtuItOaatlona for offloe _.__    ill 

XilU  Annalattd  Btaivta. 
I  USB.   Boopa  of  worda  in  maioDllne  gendii  _    Hi 

Comnootlmrtt 

Coiutitutioa. 

ArLIilf:    Doe  prooen  of  law ^„ -—      IB 

tSL   Trial  by  Jury • 

Pttblia  Attt. 
UU.    OompdUns  ono  eonvlated  of  dmokeD- 

neaa  to.m*Q]ose  Uie  aeller  of  the  liquor     M 
im,otiap.<B.p.BT.    FlD^BOffaotaMpartot 

IBTB,  p. UB, I  KL    ffndlTiB  of'niMBM'paH'of  _ 

lecora , nB 

INS,  dup.  ICa    earn*  Law BOI 

16W,  obap.  107.    Oompollliv  one  oonrtoted  of 
drunkenaeaa  to  dlaoloati  tb* 

•tfler  of  tbeHqooT  ......,„  M 

Om«rat  Srofutw,  1S7B. 

P.ULIf.   nudlnKoffaateaapartof  reoord.  TM 

General  BtaHtUt,  1888. 

1   1&    PobHo  scboola .„.  IM 

SL    Fow«r  of  Brand  Juion  to  ponlah  tor 

ooDtempt M 

lU.    ElndlDg  in  f  adi  aa  part  of  reooid ._.  MB 

m.    AdmiedoiiotauorDen TBI 

T8S>    GoTernmcotof  attomeja HB 

61&    JolDlDgdlflerentclalmatoobtaloJurto- 

dloUonal  amount.... tU 

UBB.    Aedonupon  promlaBbj  «z-autor..._.  Btt 

1800.    Blank  lndoi«emeni  of  I.  ta.  eu 

aSB.    CompulaoiTtoatteDd  pi.....<i  Bchoola  ..  IBB 
BIOS.    Tine  tor  ndliire  to  aend  obUdreo  to 

Kdiool  IBB 

BOa    Game  lAV SB 

gHB.    Bxportatlon  of  Kama  from  State SOB 

sntL    DamagMtrarlnfurleatoaheepbf  dw«.  tU 

DeUware. 

V<d.  U.  p.  ML    Harried  womeni'  eamlnsi Ml 

p.  tat  Harrted  wranena'  MparaU  M- 

tato m 


iaaB,HuOhlT.     Hurled    womcnt'  •eparate 

un.  April  B.  p.  688, 1  L    Manieil  womsmi*  Mp- 

RTBta  «Bl»tc t 

UTS,  Mareli  II.     Harried    womena'   aepacate 


_rr j(  board  of  health... 

ISSa.    Board  of  bealtb 

IBgS,    Appointment  of  board  of  be«lth... 


mi.    Appointment  of  baud  of  ha^jth.   HI 


8taivte». 
ITTS,  Sept.  n.   Intarferenoe  with  natnra]  flow 

17SL  Teb.  n.   Intarferenoe  with  DBtural  flow 

^  ofwater 1 

UU.H,  p.  U.   Interference  with  natQTKl  flow 

ia66^H,  p.  n.   Interference  wftii  natunU  flow 


I  MOT.   Intetterenoe  with  natu 

SSSS.    Blghta  of  riparian  oiriiei 


UlC  Affcar— 


>  lUlnola. 

Seeiied  Btatuta,  ISSS, 

Chap.  tt.   Notice  by  publication 

8S.   Notice  br  publication 

UO.   BsTlTalof  Judrment. 

Indian*. 

Cojutitution. 
Art.  (,11.   Bzecutlre  and  adrohiiatratiTe  de- 


ISltiJuneUL   AcceptiDg  Ordinance  of  178T...   

Deo.  IT.    County  commiasionen nb 


ieS5,Uaroh8.    Bchool  truBt«e«.  powers  Of 1 

Schools  to   be  taught  In  the 

BntflLoli  lanKuaga ] 

ISM,  Hay  tk    Brauobes  to  be  taugbt  In  public 

ini,Harch&    iS'nlTOi  of' publlc'^hmto".:":"  1 

trading  nnduisciplioe  of  schools  1 

18n.  p,  AS-    Appropriiitlon  fnr  slate  house....  1 

1870,  MarchM.    Store  bureau stutlstf is 1 

1885,  p.  it    Hltrhway  bridirffl 1 

iaS7.Uarcb3.   Roldlera'andSallon'Monunient 

Act 1 

1881,  Horob  11.    Appropriation  for  bureau  of 

statlsUts 1 

Davi^t  Betiud  Statutei. 

ToL  1,  p.  TTB.    Power  of  school  trusteei 1 

Oarin  A  BorSt  Statjitet. 

roLl,p.  Stlj.    Graded  schools 1 

Seviied  Slalvlei.  ISSl. 

I    ElO.    CoDBtruotlon  of  statutes 1 

IJSO.   Computation  of  tltoe 

13L.R.A. 


a,  cCKFowm  <rf  «ittei.... 
i6,   Oeni "^ 


rer  of  olt*  to  make  IV'tewi 

«aiu,nm.   Oontrd  ov«r  taichways 

liBCk   GiadlnsanddlaalpUneafaobool... 

tm.  fndianapoUt  •efaooilaw 

4WT.   Biaoidies  to  ba    taught    m    pu 


47B1.  Fiocediu*  la  eteottoD  oontesCs... 


Mil.    BtaUt  warratiU 

Ka^atH.   Taxation  of  corpoiBtlOTis UT 

NBI-Ml    Boardof  equalliailoni  authorilj  to 

actonllsta _ S17 

SnUote*  BuppUmaO. 

.-_ rioUfhts "^ 

ita.   HiiAwarbrldtea... 
""    —- —  ■ iu  datW 


m.   BteotrloUfht 
—     -— fBrt, 

HlSH-im'Slate  bnmu  MUiaUca: 


U68.   BiAteboraaudatlsClcs... 


low*. 

Oxb. 


II5U.  Searehw 

ens.    Appointment  of  gruatdlan... 
BOTX.    Execution  eiempttont 


Broperty 
UlnffActs.. 


ISt,   Dtawlng  money  fTonbeaawr'--   ^ 
LatM. 
un,ohBp.n   mesalresMzattonot  Toten..   K» 
SeiKon  Law*. 

1801,  ohap.  M,  I  >.    ApproprUtlocAct HS 

OnuroJ  Stalviet,  1889. 

I  711.    Ille(»l  raglatratloD  of  voteis MB 

SBti.   Presumption  of  marriage jBi 

H  acas,  eCBT,  WTO.    Duty  of  auditor „ 124 

Kentaekj'. 

8latuU$. 
18Sl,Harcht.   Determination  of  BdTWaedalm 

to  real  eatale WBB 

ieaL7D,  Tol.  1,  p.  lEO.  Tax  exemption MB 

Oivil  CodA. 
lUB.   Pleading  private  statute «B 


IKB,  chap.  1 

Speetal  Lavm. 

1887,  cbap.  M7.    Salary  of  Judge ] 

Bevited  Statuta. 
Chap.SLIKL   Bringing  paupeie  Into  State...    I 
8U,  I U-   Penalty  tor  destroying  game.. 
n,lia   Btatute of Dttoentt 

Marftand. 

Contiitution. 
Art  8, 1 10.    Compensation 1 

Staiutei. 

1888,  obap.  IOOl    Katonavllle  Water  Company 
18M),  chap.  138.   Railroad  tunneJlI.TI.'.'.'."^!!"    1 


(hit,  PtMe  OMtfral  Zom. 

IJta.   Itoislirnliinuanae  oompantos.. 
I  UK    CompaoMtloQ     t~ ~ 


Qpaeial  Lam, 

Ti:Ll,n).n,H.TS,SO>,n>.    SohiMl  lutdi... 
Xp.a.   Boboollandi .~_... 

Bavitd  BlatuUi. 
Oap-tMaL    Corpontloii  oertUlcMa..._. 

Oentrai  StattiUt. 

(k^Oiia.     OorpOTMIOD  OBTtlfl<lU« 

PttbUe  StatvtM. 


.   Oorpoiatloii 
L    IWlroadtc 


PuMiAeU. 
IBkpp.  IM,  IR.    Ttmmony  In  lotu  mgabmt 


IH,Vo.l.  Arrest  lot  IntosloMkiQ... 
Ho.  IIT.  AppolnbDeiit  of  notarla 
Ko.  Kl;     Anacbmenc 

WflthTi.    BUsnuUtr oC doMtt 


BtnMffi  Btatulm. 

0  lien  or  erldenm 

w<,  jHnmauQBttoi]  of  tloD- .___„,__„    . 

■HL  Abatement  of  Dutaancea 

aw.  Aireat  f  or  Intoxkiatloii 

'tfTJSnt.   JndgmeatoD  penal  bond 

Itui.  VtUOitT  ot  o^rtsage 

tWk   Ttxtimoay  In  tam  atralnat  deoedenta' 

niL   KteMment,  Wmd  protwr II 

Spteial  Laat. 

lEL  cfai^  nil    iDOOrporsUoa  Iaw ... ., 

MiMriaalppL 
Oodt,  isao. 

<1IK.  nfftmonrasainat  decedents  eatate 

*».  Deporttkuu 

IILRA, 


HlsaoiirL 

ContUtution. 

Artt,!!!.    Freedom  of  apeeob I 

B,l<l.    Tranaler  □(  OBMB  to  lupreme  ooint 
"""~~     "■—    "Torifebef    ■ 


«,H»).S8,ai.    Cltyct 


SDT  with  OoutltntloD 
~  taiaUon II. I. .Ill    i 


1B)T>   Tkk  prooBodttiga— 


Bntted  Staiuta,  187S. 


BulBideQoj  of  dedication 

North  Carolina. 
Cod*. 


I  MB.  »n.   Joint  a 


Worth  Bakota. 

CompiUd  Lmo*. 


1  IbkblU^  of 


Vow  Hanpahiro. 

OoTUUtitUtm. 
k  H.  96.    Aoceptanoe  of  Inoompat' 


ST,IU.   CotpOTtta  <iimr*iBi... 


ISU,  chap,  ub,  1 1.   Corporate 


iaSr,ohap.tt!    Baieof~Ebite'bnd8"II"II.""II    ( 
1S81,  ehap.  188.    ManufaoturinK  oorporation. 


Qenaral  Law*. 


I*.    CoUootor-B  bond 871 

IB.    Removal  of  coUeotor 671 

EB,IL    Servloeof prooeffi>i)>oollaotor..  STl 
OB.  I  &.    Baforoementof  ooUector'aUBbl]- 


07,110.    HlKhwaji  Bcroaa  streBmB 893 

TL    DlaoonunuBDoeof  hisbwayB 888 

196,lfL    UortKaK^to  teourefBturedebti    OK 


Vtiw  J«ra«y. 
SeeUioit, 

P.  BOB.    Party  walta 

N«w  York. 
ContUtation, 


/Google 


IMS,  Bo 

ins.  obi 


't'  BditfoM. 

VoLl.p.M),K    OoDttTuotlon  otdeed 

Beeited  Statutet. 


in.    Foralni  ezeoulon 

«9.    AitaalnMratm' bOBds... 
VoL  1.  p.  7X7, 1 U.    ItoaDry  in 

Code  Oitil  Pneadurt. 
1 888.     LiiDltatloo  law , 

VOi.    Appeal 


MB:    AncdilMT  kdmlnUtnitloii.., 
Ohio. 

Staluta. 

lowledfrmeot 

ikDowled^nM 

Bevited  Statute. 

If  A 


PttnnaflTsiiIaia 

UOS,Veb.tt.   Judgment  br  oonfeHJon ,  i 

laii.  Hkrch  n.    D^WBlttons,  BdmlBalbUlty  ol 

Id  eTldebce ( 

ieSB,Ai>m&    Devtaesot  l«nd i 

lMll.)la;U.    Henrer of rorporaUoD 1 

lets.  April  S.   Jumdiatlon  bf  Mrvloe  of  t>ro- 

UTL    AneanneDt  ol  damasfi  f or  iiijuriei  don* 

br  Improving  Btreom , i 

ISn,  Ha; S.    TbUdr brld^ for  publlauN....    1 
un.    Aneament  of  dams  ge«  for  lojDriM  done 


brlmprovliiir  stream 

1,  Mar  11.    iDfluraiioe  poliolea... 


168T.  Ha7  tS. 

18L.&A. 


MniM  a«  tratteea 1 

im.  Hanh  S,  flhap.  W;.    AutDorialnit  rUts  to 

NonH  Burial  QrouDd*    I 
AprU  a,  Otap.  TSL    Tntnafar  of    burial- 

BiQUDd  fund I 

PiMit  atatvta. 

IB.    Kutled  vonian'a  tqiHaM  cataU 4 

S.   Harried  TToman^  oonttaota 0 

Cliap. W|HU.B.    OonvEjanGe    of   tnaniad 

Art<,lt    BUbCtoTOte „ 1 

1.    UepubUcAD  torm  «t    govrxa- 

BUitattt. 
Iff*,  Gbap.  81.    KaUTOadtnchalnlfampbla....    1 
Un,V«nihll.    aecOMilAir 1 

MiUiktn  A  Vtrlnaf  OadA. 

•  we.    FfeacBOtlOn*  In  s>ovii«  trshi 1 

me.    For  ttae  prerentioDotaooldentaon  rail- 

UM.    Llabllltr  tor  MCMuia  on  niUKMid. '/.'/.    t 
1800,    Btmlen  of  proof ., » t 

T*XM. 


AmiMit  atatulf.  1839. 

trom  fnaolnDt  dabtor „. 

BKfM  CMl  BkUvU*. 
Art,  IMS,  «  »,  tUu    Tnue 


Utelk 

Chmpiled  Lam,  1S8S. 


Rmited  Lavt, 

I  nr.    AJaeaanent  of  real  eatate     

no.    AaBBBsment  of  eorponite  BUWk 
M.    Awetament  of  bank  ttock 

tat.    Sunday  (niTel 

<au.    Sunday  amuaemeat... 

VIrrlnU. 

Cade. 


87».  Buaday  labor 

8801.  Bunnlns  tnlnaon  Sundi^ 

SBK  Deflnltlan  of  Sundar 

8808.  Penalty  for  SundafTlriatlMI.. 


StatuUt. 
.    Water  rlshta 


Wjoningt 

CoTutitution. 
Artl,  IBS,    Bv poit  faeto law .„. 

Beuion  Law*. 
18S0-fll,oluip.W,p.n&    Grand  Jury... 


.:jb.Goog[e 


LAWYERS'    EEPORTS, 

ANNOTATED. 


MAISB    BUFBBUB  JUDICIAL   COURT. 
Grorge  W.  MINNETT 
AUmUCAN 

(....He.....) 

rbitiM 


pull  tbcireot,  white  In  dM  o 

loterKate  bancportuloa,  ftmr  ttoBk' 

CBTilGc  OS  Uw  ffroond  that  Ui«  ■almtla  hkr* 
twaa  Ulled  Id  rloUtloii  of  niiA  iBWC 


OCuohHUBU 

RBSBRTATION  b^  tbe  Sapreme  Judfdsl 
OonK  tar  Penobacot  CountV  for  tbe  opin- 
ion of  tb«  fun  coQrt  of  an  actfoD  brongbt  to 
ncomthe  ralne  of  tbe  uddlea  of  tbrea  deer 
allied  to  have  been  loal  wbile  Id  defendaot'i 
pOMcsilon  for  tnnnorttUoD.  Jniommt  ftr 
pMnlif. 

ThelactB  aie  italed  In  the  opIntoD. 

Jfr.  F.  J.  WUtlu  for  pblDUff. 

Metm.  Bkrkor,  ¥•«•  *  Bavkw.  A>r  d^ 


VoB.— XtaMHtv  of  a«  ««Ttar /or  ffMNli  In  mMHt 


c«u«i»lM>KO0flift«<>lpm<nt,aiia  Um  faot  of  their 
iallnii/iibTouahtbcmeto  tbeeairtecorUidiilr 
•Bttorind  afenta,  th«(«:«Mt  be  bo  tpMOoa  i 
^athai^twMMlliilt^aBBniljgtothecaCTlar  ai  fi 
Mthe^  otUa  looia,  tor  hale  bomia  to  ket 
tha  coo*  aaMr  after  (Mini7to  htan  for  tmti 
pstatlaD.aaw41a«tooaRrtteiiiMtel7.   Dale 
not.  1  Wila.  Kb  Caarta  r.  Needka,  K  Pa.  nS; 
■autfcaiu  Sxpi.  Oai.T.  Nawbr.  WOa.  6Hl 
Bat  If  tbo  pcovartr  ii  noalved  upon  the 


.  O-HelU 

*.9«wTort  Cent* B.B.IL 00.60 IT. T.Ut;  B*r> 
tea  *.  BOradcB.  100 1C«M.  4R  Bc«eia  ▼.  Wheeler,  M 
V.T.n^  AiidiaoailbettT.Ifo*roAOeDt*R. 
&.B.OoL<Haa,in,tnKnnp,  AaT" 

KaadepoBltofUieKODdeMithe 

«arilv  kameK  leMaMry  to  the  oantaga,  that  la. 
ttlhBr  atcdepoaited  eoldrfDr  the  pnrpoaei  " 


Um  time  ^ler  mre  ao  teoelved;  but  vheD  the 

""""  " '"'anbjeot  to  the  further  ordere 

'    otbcnriee. 
MM.  SDLafli 

I.  r.  Mft  Ladoe  T.  OrtaOi,  »  N.  T.  8H;  Chaee  . 
■Wtttamin,  1  Ohio  M.  lU;  HarlUK  t.  Todd,  1  StarL 
1«  jnAlSan,  B.  *  N.  J.  B.  Oo.  T.  Shurta,  7  Uloh.  SU; 
AoMDm  T.  enffln,  IS  M.  T.  IMO;  Hlokox  t.  Kausa- 
Mck  B.  Oo.  n  OonD.  »l;  Watta  t.  Boaton  *  L.  B. 


■  bulk,  waiffator  axMrnal  ^> 
ir  la  liable  loa  the  loaa,  lna- 

ipeotfireof  Ita  TBlna.    Gorham  lUs- Oo.  t.  Vaico* 

4t  Bow.  Pr.  m,  8  Jonaa  *  S.  <SL 


r  valoa  of  the  cooda  will  reUera 
Hie  carrier  of  rewonafblittr.  RilUlia  ▼.  Barle,  ■ 
Plok.  Ui;  Oranre  Oono^  Bank  v.  Brown,  0  Weod. 
lU;  Warner  t.  Wcatam  Iranep.  Oo.  •  BoM.  «lk 
Belf  T.  Bapp,  tWattt  ft  B.  fi. 

Bwiatat  proq/'> 

Upropertrha*  been  deUreced  to  theoairler  or 
hla  dnlf  aothorlnd  acenti,  and  It  bat  not  beat 
dettrarad  br  bkn  to  the  ooDaignee.  thto  la  prima 
fadaerldeDOe  of  neKUceiHieandllBbtlltT.  WfaHa- 
ddea  V.  Bnaell,  S  Watte  *  S.  «;  Tan  Winkle  r. 
South  daiallDa  B.  Oo.  n  Oa.  81;  Da*ldaoo  r.  Qr^ 
ham.  fl  Ohio  Bt.  Itl;  Peok  v.  weAe,  8i  Oouu.  IMt 
atOkeaT.  8a)tonMaU,ae  D.&  ISPet.  Ul,iDUed. 
lU:  HaitlDBi  V.  Pepper,  11  Plok.  tL 

It  lefreqneotl;diaioiiUtOBhowtliel(MB  or  data, 
age  done  In  order  to  lb  tbe  UabOl?  of  tbe 
carrier  (lee  Kloggold  t.  Bantt,!  OaL  UK  ICId- 
Und  B,  Oo.  T.  Bromler.  17  C  B.  9)8:  Woodbnrr 
T.  rrink.UDL  218),  and  tte  burden  of  proof  la  oMt 
upon  him  to  «bov  that  the  kMB  reaultsd  from  an^ 
oauaea  e«  wUl  exempt  btan  from  rsBponribltl^. 
Chapman  7.  New  Orleana,  J.  ft  O.  N.  Oo.  a  La.  Add. 
SH:  Leverina  v.  Union  Tnuup.  *  loj.  Oo.  tt  Ho.  8S 
Tuner  T.  WHboo.  I  Tetg.  8*0;  BaJtlmaTe  &  O.  a. 
Oo.  y.  Horebrad.  B  W.  Ta.  SK  Hwart  *.  Street,  8 
BaO.  L.  laii  King  t.  Sbepberd,  t  Blory,  C.  C.  Xk 
me  r.  TlUnob  Cent.  B.  Co.  3L  Iowa,  G98;  Hall 
Cliaii«7,  ai  N.  H.  ST;  Affnaw  t.  Steamer 
CoiilraCo«a,nOaL<tSi  Taiboz  v.  Baatein  Steam- 


Haihb  SuPBxm  JoDiciAL  Oodxt. 


Mas., 


Anlmaiafira  natttrm  vben  legally  killed  bj 
ft  person,  are  abaolulely  liU  own. 

3  Bl.  Com.  p.  408. 

Tbe  Hddl^  of  deer  were  nifflcleiiUy  de- 
livered to  the  American  Express  Companj  at 
Newport,  for  Immediate  tramportatioD. 

Angell,  Carr.  ii  ISfr-liT;  Hoalh   t.  Dri»- 
toll,  20  Conii.  584;  Spadt  t.  Uvdton  River  R. 
Co.  16  Barb.  888;  Redf.  Carr.  g  »6,  p.  80.    Bee 
also  g  100,  p.  83,  as  to  tbe  delWerf  at  an 
nsuat  place. 

A  delivery  U  always  aafflclent  If  the  proper 
lervaDt  of  the  com[wiiy  accept  the  goods  to 
carry,  whether  aoy  bill  or  eol^  In  the  oooks  of 
the  company  Is  made  or  Dot. 

Bedt.  Carr.  §  101,  p.  82.  and  caaes  died. 

Common  carriers  are  ioaurers  of  all  properly 
Intrusted  to  them,  except  agaioit  an  act  of 
God  or  an  enemy  of  the  govemmeot. 

Fiaitted  t.  Bottom  A  S.  Steam  Jfat.  Oo.  £7 
He.  182;  FiUOtnMn  r.  Grand  Trunk  KCo.K 
Me.  46S. 

The  American  Express  Company  dtd  not  re- 
■trice  Ita  liability,  aa  do  notice  was  brouebt 
home  to  tbe  plaintiff,  or  wati  aaaented  loby  him. 

Fillebroari  t.  Qrand  2V«nA  it  Co,  tapra; 
Buekland  v.  Adam*  Bxp.  Oo.  S7  Mass.  125. 

Canieca  are  compelled  to  aolre  claimant's 
rifiht  at  tbetr  peril. 

Redf.  Carr.  %  244.  p.  197. 

Allen  hud  no  riKht  or  eutborltj  to  Mize  tbe 
deer  saddles  as  he  hid  do  warrant  or  other  legal 

Jle.  Const,  art.  1,  g  S;  U.  B.  Const,  art.  14, 
El:  ^':<inv../(iy,  60He.l86;  StaUy.DoAerta, 
Id.  .W9. 

The  saddles  were  not  In  the  possession  of  tbe 
American  Eiiiress  Company  wilbln  the  mean- 
ing of  seclioa  12,  cbap.  80,  Rev.  SlaL 


Redf.  Carr.  $  808,  p.  390,  and  eaaea  cited. 

Also  aucb  could  not  be  the  fact  because  ft 
would  be  In  violation  of  the  Interstate  Com- 
merce Law. 

U.  B.  Const,  g  8,  spec  a 

Common  carriers  cannot  select  what  they 
msy  carry  or  what  they  may  refuse,  but  ar* 
bound  to  take  all  which  offer. 

Redf.  Carr.  $  100,  p.  82:  I>wightr.  Brmctter, 
1  Pich.  50;  Fomerotf  t.  DMoldton,  5  Ho.  86; 
ffaU  V.  Xew  Janej/  8.  JIT.  th.  16  Conn.  OSB; 
AUngar  t.  8<»M  QtroUna  £.  O).  2fl  B.  C.  SflS. 

When  the  box  of  deer  saddles  was  takea  by 
tbe  defendant  Company  for  transportatloo  out 
of  tbe  Slate,  and  transportation  began,  they 
became  aubJecUof  commerce,  and  weregoT- 
omed  by  the  laws  of  the  Uniled  States. 

Oo«  V.  Errol.  118  U.  8.  017,  29  L.  ed.  71B; 
Tht  ••Daniel  BaU."  77  V.  8. 10  Wall  6a7-M5, 
IB  L.  ed.  9M-10O2;  Pnei)le  Oacut  8.  Oo.  r. 
Board  of  BaUroad  Comrt.  18  Fad.  Rep,  10; 
Mobile  Counlg  t.  Kimbatt,  103  0:  &  891,  26  L. 
ed.  288;  Wettoa  t.  Mimvri,  SI  U.  B.  97S,  38 
L.  ed.  847. 

Fo«t«r>  J.,  delivered  the  opinion  of  the 

It  Is  undisputed  that  the  plaintiff  was 
lawfully  poBseasad  and  the  owner  of  the 
Baddies  of  three  deer,  which  were  legally 
kilted  under  the  laws  of  this  Btat« :  that  the 
same  were  closely  boxed  In  good  condition 
for  EliipmcDt.  and  delivered  by  the  plalutiS 
onto  tbe  platform  of  tbe  Maine  Central  Rail- 
road Company  at  Newport  Station,  plainly 
marked  to  tbe  consigneeB  in  Boston.  The 
defendant's  agent  was  notlSed  that  the  box 
was  left  for  transportation,  and  thereupon  he 
delivered  It  Into  the  defendant's  car,  on  the 


boat  Oo.  SO  Ue.  880; '  Cameron  v.  RIob.t  Strobh.  I« 

KB;  BailD  v.  SteaiMhlp  Co.  S  Wall.  Jr.  SB. 

If  It  ti  latlafactorllr  gtaown  that  the  lOM  arose 
from  one  of  the  eioepted  csuhs.  such  as  flood  or 
Bre,  the  carrlerb  relieved  ot  liability  irlthout  prov- 
IDV  afflnaatlveiy  that  be  was  ruHV  of  no  negll- 
f^iioo.  Memphis  *  C.  R.  Co-  v.  Beeves,  T7  U.  '  "" 
WaU.  ITB,  18  t.  ed.  B3B. 

The  proof  of  aucb  Deg-llErence,  If  tbe  netrligenoa 
Is  alleged  to  aiiat,  rests  ou  tbe  party  usertlnfr  It. 
Farafaam  v.CaaideD&  j.R.  Co.B.'i  Pa.  W;  Weetern 
Tranap.  Co.  v.  Downer.  78  U.  3. 11  Wall.  I»,  10  L. 
ed.  IM;  Colton  v.  Cleveland  ft  P.  R.  Co.  S7  Pa.  £11.  t 
Am,  Rep.  124:  Fatterv>o  v.  Clyde.  ST  Ph.  £C0:  Kaoms 
Pan.  R.  Oo.  V.  Remolds,  8  Kan.  823:  Cbilda  v.  UCtle 
Ulaml  R.  Oo.  1  an.  8.  C.  (Ohio)  480:  Clark  v.  Bam- 
well.  fiS  n.  H.U  Row.  27X,  IS  l.ed.  «S6;  I^mb  v 
OamdenftA.B.  AT.  Co.  UN.T.KTl.revPrslngEDa- 
lr.  lU.  Bee  Weeteott  v.  nrgo,  IB  Barb.  »a.  e  Lans. 
tl»,affiniied,  a  B.Y.M2:  Lewis  v.  SmlthOOI  UusJU. 
ItM  principle  utaNUhed. 

It  (e  ooDOlSstvely  established  a*  a  principle  of 
law  Id  tbiB  oountrr  that  a  OBjTJer.  Id  ibe  abHiioe  of 
aapeclal  oontraot  eipreas  or  Implied.  For  the  sale 
carriage  of  goods  to  tbeir  dealloatlon.  ia  only 
bound  to  carry  safely  to  the  eod  of  hli  line,   and 


Ooldsnilth  T.  Chicago  *  A .  B.  Co.  U  Ko.  App.  4T9; 
Cnwrord  v.  Suutbam  B.  Ama.  Bl  Uh.  223. 

The  question  of  the  fliat  canler*a  liability  b«- 
yoQd  hla  own  line  depends  upon  the  Inquiry 
whether  tie  In  aay  form  assumed  or  held  himaalt 
out  to  tbe  putillc  as  aasumtng  any  responsibility 
beyond  the  terminus  uf  hla  own  route.  St.  Loula 
-       -  -      •      -     "  ~  n. »  L  B.  Co.  IM  II.  8, 


Mlcblgao  Cent,  B.  Oo.v.  Myrlck.lOJ  D.  8.  ICB,  27L.  od. 
ISSi  Knisht  T.  Provldenoe  A  W.  B.  Oo.  IS  R.  I.  Br.i; 
Piedmont  Mfg.  Co,  v.  Columbia  A  O.  R.  Oo.  19  8.  C. 
KB;  Detroit  *  B.  C.  R.  Co.  v.  UcKenzle.  18  Ulch.  flOO: 
HI.  Louis  Ins.  Co.  v.  Bt.  Louis,  V.  T.  H.  A  I.  R-  Co. 
IN  n.  B.  UB.  16  L.  ed.  079;  Harris  t.  Oraod  Truok 
R.  Co.  15  K.'I.  871;  Clyde  v.  Hubbard,  M  Pa.  BBS: 
IB  U  K.  A. 


I  Ids.  Co.  v.  8i-   Louis,  V 

!  lit,  ai  L.  ed.  879. 

They  ore  only  aDSwenble  lor  tlie  ordinary  and 
proxlioate  oontequenoea  of  negleot,  uid  not  for 
those  that  hi«  remoia  and  eiLmordlaary.  Mor- 
rison T.  DsTta.  M  Pa,  in. 

Thla  Is  also  decided  by  tbe  Bupreme  Judlolnl 
Court  of  Uaanchuaetta.  Owing  to  defecCIre  mu- 
cblncry.  goods  did  not  orrlvn  for  stz  ilsys  nl  ;«r 
ihey  were  due,  and  tben  were  deatroyod  liy  ■ 
flood.  Tbe  court  said:  "The  negligence  of  tlie 
□arrler  was  remote:  It  bod  ceaaed  to  operate  as  an 
active,  efficient  aud  prevailing  cause  aa  soon  na  the 
wo<il  had  been  carrlod  beyond  Syracuse,  and  ttiero- 
fore  cannot  subleot  iJie  carrier  to  a  responsibility 
for  an  injury  to  tho  properly  resultiug  from  a  aub- 
sequcDt  Inevitable  accident,  which  was  the  pro il- 
mstecauBOby  which  It  was  produoed."  Denny*. 
New  York  Cfut.  H.  Co.  laUray.t87. 

In  a  case  decided  by  the  supreme  court  gf  Sew 
Ycirk.  where  tbe  liability  of  the  carrier  nos  main- 
tained and  the  damage  wna  occasioned  by  a  flood. 
tbe  declBlon  was  placed  expressly  upon  the  groaa 
n^lcot  of  tbe  company.  Ulohaels  v.  Mew  York 
Cent.  R.  Co.  ao  f«.  Y.  [I7S. 

ThouKb  the  proilmnte  cause  may  be  occasioned 
by  Inevitable  iiccldetir.  the  carrier  Is  atUl  bound  to 
use  oare  anil  diUueooo.    Yet  uo  gi-eater  fonalr>< 


Wl. 


Behxbtt  v.  AxKuicty*  Expbus  Co. 


UTfvKl  of  tbe  tnin,  but  no  receipt  or  bill 
of  lad [ng  was  ever  EfTBD  to  the  plaintiff. 
Upon  the  arrivBl  oi  the  train  at  AugUBta, 
tbe  saddles  weie  seized  bv  h  eame-wBrden, 
aod  by  fa im  removed  from  the  defeiidtiat'B  car, 
wiibout  anv  search-warrant  or  other  legal 
pnicess,  and  vitliout  objections  from  tbe 
defendant  Company  or  ita  aeenls.  and  have 
never  since  been  delivered  eiiher  to  the  con- 
eiiraees  or  the  Express  Company. 

Upon  tbe  facts  thua  itated,  tbe  defend- 
ani's  liability  is  fully  established.  Tbe 
pUintifl's  ownership  of  tbe  property,  Its  de- 
1  i  very  to  the  defendant  for  transportation,  and 
ifs  acceptance  for  that  purpose,  and  its  non- 
di-Uvcry  to  the  consignees,  are  prima  facie 
evi<tence  of  negligence.  The  burden  is  tbere- 
fine  upon  the  defendant  to  sbow  facta  exempt- 
ing it  from  liability.  LitUe  y.  BoiU>a  &  M. 
U.   Co.  M  Me.  241. 

The  property  of  tbe  plaintiff,  while  In  the 
hands  of  tbe  defendant  as  common  carrier, 
in  Irannlv,  was  seised  by  an  ofScer  without 
any  warrant  or  oUwr  wgai  procesa.  Nor 
does  it  appear  that  any  was  ever  obtained. 
Tfae  officer  was  therefore  a  mere  trespasser, 
and  the  defendant  was  liable,  under  the  rule 
of  the  common  law,  la  the  same  manner  aa 
if  it  bad  allowed  any  other  trespasser  to 
take  tbe  pjropettr  <mt  of  ita  custody.  Sd- 
vardt  V.  Wiile  Liut  Trantit  Go.  IW  Hasa. 
As  against  tlM  plaintiff,   the   sei: 


s  of   I 


e  Talidltv  than  a  treapasa  by 

I  peivoQ.     There  baa  never  been 

any  adjudiettioa  from  any  tribunal  that  the 


an  unofficial  i 


property  seized  was  oontraband.  or  olber  than 
the  lawful  property  of  the  pinintiff.  Tbe 
common  canier  la  not  relieved  from  the  ful- 
ailment  of 'his  cwitract,  or  his  liability  as 


auch  carrier,  any  more  than  If  the  toaa  had 
occurred  from  Are,  theft,  robbery  or  accident. 
He  stands  in  the  relation  of  insurer,  where, 
as  in  this  case,  no  special  contract  is  shown, 
and  upon  grounds  of  public  policy  is  liabl« 
for  all  losses  resulting  from  accident,  tres- 
pass, theft  or  any  kind  of  unlawful  disposi- 
tion of  tbe  property  intrusted  to  him  to  carry, 
excepting  only  such  as  arise  by  the  act  of 
Qod  or  public  enemies.  A<iamt  v.  Seott,  IM 
Mass.  IM ;  Kiff  T.  Old  Colony  £  S.  W.  R. 
Go,  117  Mass.  583 ;  KiWwwua  v.  Grand  Trunk 
S.   Go,  SS'  He.  463. 

In  tlie  case  of  EdaaTdi  t.  White  Liru  TVan- 
dl  Co.,  lupra,  it  was  held  that,  while  tlie 
carrier  was  not  liable  in  trover  for  conversion 
of  tbe  property,  he  was  nevertheless  liable 
on  his  contract  or  obligations  as  common 
carrier,  where  the  olBciir  seizing  the  property 
was  a  trespasser.  "The  owner  m:iy,  it  ia 
true,"  says  the  court,  ' maintain  trover 
against  the  officer  who  took  the  property  from 
tbe  carrier;  but  be  is  nut  obliged  to  resort 
to  blm  for  hia  remedy.  He  may  proceed  di- 
rectly against  the  carrier  upon  his  coutnict, 
and  leave  the  canier  to  pursue  the  properly 
in  the  hands  of  thoae  who  have  wrongiullj 
taken  It  from  him." 

But  tbe  defendant  claims  exemption  from 
liability  in  this  action  on  the  ground  thai 
the  property  was  put  into  its  poBsessIoa 
fraudulently  ;  that  having  bad  in  its  posses- 
sion, and  transported  durine  the  year,  after 
the  first  day  of  October,  and  before  the  tim« 
when  this  property  was  delivered  to  it,  three 
deer  from  Newport  Station,  to  places  beyond 
tbe  limits  of  the  State,  it  directed  its  agents 
not  to  receive  lor  Iransportaiion  any  deer  or 
parts  thereof,  and  that  this  fact  was  knows 


«r  extiaordlBar;  perUa  Is  expected  of  blm  thi 
oib«r  men,  aad  no  greater  penalty  visited  for  hli 
failure.    WheahedlecovetshlmTClf  In  penJ  tb   ' 
requlraa  of  bla  ordlnarj'  care,  skill  and  for«e[ghC 


It 
Id  great  danger,  great 
cai«latfa«onlliiai;ears«f  a  prudent  man.  Hoc- 
rtsOD  T.  DarlB.  9t  Pa.  ITL 

It  one  uKB  the  prMaatlons  »Uah  a  reasonable 
Bua  would  use  under  theclrouimtanoea.  he  Is  not 
reaponslblefor  omltaoK  otber  prsoauclooa  wUcb 
•f«  coocelvabie.  eren  tliougb  If  be  had  used  them 
tbe  InJaiT  would  certalalr  have  been  avoided. 
Slieam.  ft  Redt.  Nag.  T. 

iQ  carrier  la  bound  safelr  to  carry  the 
-    onted  by 


0  their  desCiiia 


e  arMuir  from  Irreelstlhle  foroe, 
^iJch  be  has  no  control  and  which  cannot  be 
gmrd«d  against  by  tlie  *at«ih(ul  eiertlon  of  bu- 
Ban  aklll  and  prudence.  Tbe  Niagara  v.Cordes, 
«  D.  8.  n  How.  £4,  1«  L.  ed.  M;  Gordon  v.  Bu- 
chmiaiiiltTerB-.  Tl;  Oafcley  v.  Fort  of  Portamoulb 
*  K.  C  B.  Packet  Co.  81  Rng.  L.  ft  Bq.  liao. 

\o  matter  what  deffree  of  prudence  msybeeier- 
'rtaed  by  tbe  carrier  and  hla  servants,  altbuueb  the 
delualoD  by  wbleb  It  Is  baffled,  or  the  fome  by 
■bich  It  Is  overcome  la  Inevitable,  yet.  ff  It  be  tbe 
mult  of  human  maana,  the  carrier  ia  reepuualble. 
McArtbur  v.  Bears,  Zl  Wend.  IBl;  Proprietoit  of 
Trent  Nav.  Co.  v.  Wood,  8  Bsp.  12T;  Csmpbell  v, 
Nnrae,  t  Harp.  M8;  Charlestoa  *  C.  S.  &  On.  v. 
Otaoa.  Id.  IBb  The  Nlasara  v.  Oordes,  as  U.  B.  n 

lI.>w.»LiaUad.tf.   SeeHead      ~         -       

r.eao. 
13L-  &A. 


Denny  v.  Kew  Tork  Cent.  K.  Co..  18  Oray.  181.  la 
not  acahuc  these  cases,  because  tbe  court  tbmr 
held  that  when  tbe  damages  by  flood  occurred,  the 
defendaoca  no  longer  held  thegoodsaa  commoa 

It  [a  for  the  canier  to  show  any  modlflcatlon  c« 
the  responalbllity.  Bee  also  Chamberlain  r.  WetU 
eTnTraasp.Co.  tf  Barb.  SIB;  TheNlagnrav.  Cordea, 
OS  U.  a.  a  How.  91,  IS  L.  ed.  tT;  Elliott  v.  Boa- 
sell.  10  Johns.  T;  Bloharda  v.  London  A  8.  C  U.  Co, 
7  C.  B.  fBt. 

The  moment  a  faulty  ne«llgenae  beglM,  tbe  car- 
rier becomes  an  Insurer  against  the  oonsequeuoM 
therefrom,  both  onUuary  and  extraordinary.  Da. 
-*-  ~  " "  e  BIng.  TIB:  Bell  v.  Keed,  i  BInn.  L~ 


Of  «elmr«  bu  Judicial  procesa 
»  case  decided  In  England  at  nW  prtuf,  br  ionl 

EUenborougb.  in  IBM  (Ooellng  V.  Hlirglns.  1  Campt), 
Ul).  a  venel  bad  been  detained  and  condemned 
In  Jamaica  for  a  breach  of  Bevenue  I«ws;  but  on 
appeal  the  oondemnation  was  levetsed.  It  waa 
held  chat  the  master  waa  liable  for  a  \oa  caused  bj 
tbe  delay,  the  court  ravlnir:  "You  have  an  action 
against  tbe  officers.  The  shipper  can  only  look  to 
•' wner  or  mnsler  of  a  ship."    This  lastpropo- 

I  la  clL-arij'  wrong.  We  do  not  find  the  ouse 
In  any  late  En«-ll8hworkonCarrlerB,andlt  is 

lubt  regards  j  aa  bad  lair.  But  In  a  latecaae  In 
MnxsacbuBelU  it  was  hi^ld  that.  In  a  suit  against  a 

ion  carrier  for  ooo-deUvery  of  goods.  It  la  no 
defense  to  say  that  the^  wore  token  from  the  car- 
'ly  an  officer  underauattachment against any- 

rho  waa  not  their  owner.    Bdwards  T.  Whit* 


UAon  SoTBExm  JuraouL  Coma. 


by  npiwttu  the  plklntiff  before  he  dellTered 
the  box  to  the  detenduit'i  asent. 

Not  withstand  tug  th«M  tMit*  nmy  all  be 
truQ,  they  constitute  no  defense  to  this  mc- 
tioQ.  The  Statute  Invohod  by  the  defend- 
ant (Rev.  Btat.  chap.  SO,  %  IS)  is  M  fullowi : 
"WhoeTer  kills,  destroTS,  or  has  In  poeses- 
■fon  between  the  flnt  days  of  October  and 
Januarj  mora  than  one  mooee,  two  caribou, 
or  throe  deer,  forfeits  one  hundred  dollars  for 
vterj  moose,  and  forty  dollars  for  every  cari- 
bou or  deer,  killed,  dettroyed,  or  in  poaaes- 
•lon  in  excess  of  said  number ;  and  all  such 
moofia,  caribou  or  deer,  or  the  carcasses  or 
parts  thereof,  are  forfeited  to  the  prosecutor. 
Whoever  has  in  poasesslon,  except  alive, 
more  than  the  aforesaid  number  of  moose, 
deer  or  cftribou,  or  parts  thereof,  shall  be 
deemed  to  have  killed  or  dettroyed  them  in 
violation  of  law." 

The  defendant  claims  tliat  under  this  Stat- 
ute it  could  not  lawfully  take  any  more  deer, 
or  part«  thereof.  Into  its  poasession  for  trans- 
portation before  the  following  January. 

But  we  cannot  adopt  such  a  construction 
of  this  Statute  aa  would  make  It  apply 
to  common  carrlan.  Such  cougtructlon  aa 
claimed  by  the  defendant  would  make  it  un- 
lawful for  the  carrier  to  tranaport,  between 
the  first  days  of  October  and  January,  the 
carcasses  of  mooee,  caribou  or  deer  lawfully 
killed  before  the  first  day  of  October.  Lav- 
ing aside  all  constitutional  questions,  for  tne 
present,  in  relation  to  the  doctrine  of  iut«r- 
staCe  commerce.  It  Is  sufficient  to  sav  that  it 
was  not  the  intention  of   the  Leeialalure  so 


brace  corporations  as  well  aa  natural  persons 
within  its  prohibition.     But  It*  cotutniction 


must  be  such  aa  was  evidently  Intended  by 
the  Legislature.  That  intention,  to  some  ex- 
tent, may  be  ascertained  by  taking  into  COD- 
siderallon'  the  evil  sought  to  be  remedied. 
Such  was  the  decision  of  this  court  in  its 
construction  of  the  section  (ollowlng  tbe  one 
now  under  coiuideratlon.  Alien  v.  fcung.lt 
He.  60.  In  that  case  It  waa  held  that  the 
transportation  of  the  hide  or  the  carcass  of  ft 
deer  from  place  to  place  in  this  State  la  not 
unlawful  If  the  deer  was  killed  at  a  tlroe 
when  it  was  lawfal  to  do  so,  notwithstand- 
ing the  Statute  In  express  terms  provider 
that  whoever  carries  or  transports  from  plac* 
to  iiloce  the  carcass  or  hide  of  any  such  ani- 
mal, or  any  part  thereof,  during  the  pwiod  In 
which  the  Killing  of  such  animal  is  prohib- 
ited, shall  forfeit  the  sum  of  $40.  Certainly 
that  language  is  aa  broad,  comprehenilve, 
and  Imperative  as  that  of  the  Statute  Invoked 
in  thli  case.  Tet  the  court  aptly  remarked 
that  It  could  see  no  poseihle  motive  for  mak- 
ing such  transportation  s  crime.  To  the  same 
effect  was  the  decision  In  8(aU  v.  Beai,  70  He. 
389.  ~  The  meaning  of  the  Legislature  m»y 
be  extended  beyond  the  precise  words  used 
in  the  law,  from  the  reaaoo  or  motive  up<m 
which  the  Legislatura  proceeded,  from  the  end 
in  view,  or  ue  purpoee  which  was  deeign- 
fid."  United  Statn  v.  Fneman,  44  U.  8.  S 
How.  M7.  B65.  11  L.  ed.  734.  7«8;  O^ma  t. 
Pant,  7S  He.  5N,  and  authorities  there  cited. 
The  box  was  delivered  to  and  received  by 
the  Company.  No  Information  waa  asked 
concerning  lis  contents,  and  none  given.  U 
the  plaintiff  knew  by  report,  when  he  de- 
livered the  property  to  the  defendant,  that  its 
agents  hod  been  directed  not  to  receive  any 
deer  or  ports  thereof,  yet  there  was  no  limi- 
tation of  the  Company'a  responsibility  by 


Une  Tranitt  On.  DM  Hoh.  IBA   See  Uwsim,  Ckir. 
■  18. 

Helnira  bf  Judlolil  proces,  of  property  In  tmns- 
portatlon.  not  browcht  about  b;  anT  laobca  or  oon- 
ulvanoe  at  the  oanier,  and  of  which  prompt  uotloe 
U  siveo,  la  one  of  the  tmpUed  eioeptlona  Id  the 
eorrler^  oontnot  as  to  liability  Tor  non-delivery. 
«M  H.  H.  Chase,  m  Fed.  Sep.  TOB. 

It  It  settled  thet  the  baUee  may  defend  arolntt  the 
tflalm  of  the  bailor,  by  tbowloK  that  the  xoodt 
havebeen  taken  from  htm  by  Ififfal  prooeM.  And 
In  a  note  he  addn  "IttblsdefeDee  were  not  valid, 
ItmlKbt  oomiMl  the  por^to  reelit  the  ootiaf  a 
inibllo  oAaer  In  the  dlsoharjre  of  bli  duty,  which 
tlie  law  will  never  do."    I  Bedf.  BaUroadS.  UB. 

In  New  York,  where  the  property  wo*  forcibly 
eeiied  by  a  coottable,  od  aeomplalnt  that  the  prop- 
er^ had  tMMi  stolen,  the  oourt  said:  "But  my  at- 
sodatea  not  pentng  upon  the  queetlon  whether  the 
property  wet  delivered  to  tlie  true  ownera.  desire 
to  put  thli  ease  upon  the  doctrine  that  tho  com- 
Dion  oarrler  It  exonersted  from  hl8  oblltnitluii  to 
bit  bailor,  where  the  property  of  Ihe  latter  It  taken 
from  dim  by  due  lena)  proceofl,protldedthe  baQor 
U  promptly  notlfled  of  tuch  taldnB,  .  .  .  The  JuOtr- 
ment  of  the  supreme  oourt  should  therefore  be  af- 
flrmed.  All  alSrm  on  the  eround  that  wbrn  the 
property  It  token  from  the  carrier  by  legal  prooees. 
and  be  kIvcb  notice  thereof,  he  It  dlsoharsed." 
BUven  v.  Hudion  Blver  B.  Co.  m  N.  T.  408. 

In  tUtnme  ceie.  the  niprcme  court.  It  was  held 
that  "the  bailee  mutt  avute  hlmtelf,  and  show  the 
court  that  die  prooeedlnsf  are  resular  and  valid, 
but  bpts  not  bound  to  litigate  for  hti  ballot,  r-  " 
18L.R.A. 


ihow  thai  the  Jndsment  Or  dedtlon  at  the  tribunal 
limine  the  proceet.  or  leliJnK  the  goodt,  was  oor- 
reot  Inlaw  or  m  foot.   TUt  It  the  rule  aa  to  balloea 


rien."   BUvanv.BudSMlUTerB.Oo.KBnrti.in. 

In  a  cete  where  foods  wet*  seised  on  attaeb- 
ment  the  oourt  held:  "If  coeds  are  taken  frtou  a 
bailee  or  oanier  by  authority  of  law.  In  any  oaoa 
eomtnr  wltliln  these  ezoepdoDB,  theie  It  no  doubt 
that  It  it  a  coed  ilnTnnsn  to  an  aetlan  by  the  baUor 
or  shipper,  tor  a  non-deUvery."  Van  Winkle  v. 
UnltedSta[eeMalI8.B.Oo.«7Barb.U!L 

In  Tnmont.  where  goods  In  the  bands  of  a  whart- 
Inger  were  tMaed  oodtr  kgal  proeegs,  the  Court 
held  ibat  U  tb^  were  taken  from  the  wharfliMier 
orwarehontemaD.br  lawful  prooesi,  the  wharf- 
inger or  war^ouseman  oao  ptoteot  hleiaelf  In  > 
lult  brouRbt  egalnst  Ikim  by  the  owner.  Burton  v. 
WllklDton.UTt.18t. 

Id  order,  bowe  ver.tbat  toeh  aelmre  may  be  a  lecal 
excute  for  the  non'^llveiy  of  the  goodt.  It  mutt 
be  ahown  that  tbe  prooeedlDRi  ot  inoctBt  under 
which  It  wet  made  by  the  oHloer  wot  lesal  and 
valid,  and  that  It  empowered  blm  to  make  Iti  fotir 
It  wat  void  beoanae  latulns  from  a  oourt  having' 
no  JurlsdictloD. or  forany  other  Teasoa.tiKl  con- 
ferred DO  tuob  authority,  he  would  be  a  mere  toee- 
paaeer.aed  tbe  carrier  would  be  no  mora  obllsied  lo 
submit  to  his  acta  under  it  than  to  thoeeotony 
other  wrooir.doer.  Savannah,  Q.  &  H.  A.  B.  (k>.  v. 
Wllooz,  4£  Oa.  431;  Bllven  v.  Hudaon  BlvcrB.  Ooi. 
8aN.T.40e;  Edwardg  v.  WblteLlDeTnDittOo.lM 
Hatt.UB.    BeeButohljison.CarT.l4HL 


;.  Google 


lun. 


Kluot  t 


ipecifti  contnct,  or  mcb  knnwiedg*  lironcht 
borne  to  thla  plaintiff  and  usented  to  by  blm, 
ft*  ^oald  be  neoeMuy  to  limit  luch  rHpoiui- 
bilit^.  Filttbreim  t.  £<n»)d  lYu/tk  B.  On., 
SB  Me.  4<a.  "A  carrier  may  limit  hi*  re 
■ponaibllity  for  property  intrusted  to  him,' 
HTB  Bigelow  Oh.  J..  In  Buektand  t.  '  ' 
^p.   Oo.  07  HaM.  Itti,  "br  a  notice  i 

lag   K«aonab)e  and  anttAble  rectrici 

brought  home  to  the  owner  of  jtooda  delivered 
for  transportation,  and  aMented  to  clearly 
and  uDeqnl vocally  by  him.  It  ii  alao  settled 
thax  aaaeat  la  not  neceaearlly  to  be  inferred 
from  th«  mere  fact  that  koowledge  ot  andi 
notice  oo  the  part  of  the  oimer  or  couaignee 
of  cooda  la  diown.  The  evidence  mnat  go 
fartXter,  and  be  auffldent  to  show  that  the 
temu  on  wbidi  the  carrier  proposed  to  carry 
the  goods  were  adopted  as  the  conttact  be- 
nrecsi  the  parties,  according  to  which  the 
■er*ice  of  the  carrier  was  to  be  rendered.' 
It  ia  nadoubtediy  the  right  of  the  cairter 
to  require  good  faith  on  the  part  of  those 
who  deliver  cooda  to  lie  carried,  or  enter  into 
cmtracts  with  him.  The  degree  of  care  to 
be  exerdsed,  as  well  as  the  amoont  of 


penantion  for  the  carriage  of  property,  de- 

~  Ends  largely  on  Its  nature  ana  value ;  and 

D  ft«ud  or  deception  should  be  used  which 


tbeae  detendanta. 


^  d  by  the  defendant  Company  for  trana- 
tatian  to  a  point  beyond  the  limits  of  this 
State,  "nieir  liability  aa  common  carriers 
held  them  to  a  strict  fulflllment  of  tbeir  ob- 
Usstlon  In  relation  to  the  property  in  their 
ehnrge.  That  obligation  waa  not  merely  to 
ttmnsport  the  propertv  In  this  State,  but  to  a 
point  outaide  of  ita  limits  In  another  State. 
It  li»d  lawfally  commenced  to  move  as  an 
article  of  commerce  from  one  State  to  an- 
oUkt.  From  that  moment  It  became  the 
snbject  of  Interstate  commerce,  and,  as  such, 
waa  snbject  only  to  national  regnjation, 
and  not  to  the  police  power  of  the  State. 
Tbe  same  ia  nnquestionably  true  Id  relation 
to  whatever  agency  or  instrumentality  may 
be  used  as  tbe  means  of  transporting  tuch 
commodities  as  may  lawfully  become  the 
sabj«ct  of  purchase,  Mle  or  exchange,  under 
the  oommerce  clause  of  the  Constitution  of 
the  United  Stales.  The  transporUtion  of  the 
subject  of  Interstate  commerce,  where  It  la 
sac£  as  may  lawfully  be  purchased,  sold,  or 
ezcbenged,  is  wilbout  doubt  a  constituent  of 
eonunerae  itself,  and  is  protected  by  and  sub- 
lect  only  to  the  regulation  of  Oongrss. 
*IkntidBatt."nV.  S.  10  Wall.  6SJ,  D 
L.  ed.  M9, 1009;  AwmaftT.  OhieaatAST.  W. 
B.  Or.  120U.  8.  480,  48S,  SI  L.  ed.  700,  TOT; 
MMU  amiUs  V.  Kimbaa.  103  U.  S.  Wl,  86 L. 
•d.  288 ;  Wdion  v.  Jfumtri,  91  U.  S.  S70,  28 
L.  ed.  8<7 :  Om  v.  »T0i,  lie  U.  B.  S17,  98  L. 
ed.  nS;  Mv  v.  MmUn,  IBS  U.  8.  100,  S4 
L.  ed.  128. 


Kaiy  T.  7EB8BNDBN  «t  oL 
(-.-Ite. } 

A**Mle,UT«»la  om  oewMetod  wtththe 

4e*U.tar  br  blood  and  not  br  marHue  only 
wttbla  the  meanbis  of  Bar.  Btat.,  ohap.  T4. 1  U 
Klvlnc  Uaeal  daaonidaota  tbe  ihare  of  arela> 
tlve  of  tbe  testator,  who  I* B devisee  Uhe  dies  be- 


aiat«kll,UOU 


REPOBT  by  the  Soprraio  Judicial  Court  for 
Cumberland  Coon^  for  the  opinion  of  the 
Law  Court  of  a  suit  brou^  by  the  esecatot 
ot  the  last  win  of  Sarah  H.  Jenlu.  deceased, 
to  obtain  a  construction  of  such  will  and  in- 
structions as  to  the  disposition  of  funds  In  his 
handsi  The  will  nve,  ittttt  aUs,  a  legacy  of 
#1,000  to  Haida  Ot.  Lord,  and  tiie  residue  of 
"  estate  (o  "  Jtrim  Patten,  of  Bath,  hU  hrirs 
■Minis,  to  his  and  their  own  use  foiever." 
The  wiu  was  dated  November  88,  188S,  and 
testatrix  died  July  90,  1887. 

Harda  Q.  Lord  was  a  sister  of  Caleb  6. 
Jenks,  husband  of  the  teaUtris.  She  died  be- 
fore teetairlz,  leavliig  as  her  only  heir  a 
dancbter,  Annie  Lonfie  Lord,  one  of  tbe  de> 
fembuta  to  this  suit 

John  Patten,  the  residuary  legatee,  after  the 
deetb  <a  Ui  flnt  wife,  married  a  sister  ot  lee- 
Utrix,  who  also  died  Harch  80,  1883,  leaving 
no  ianw.  Patten  died  Febraaiy  B4, 1861,  leav- 
ing as  Us  only  hetn  John  O.  Patten  sod  Clara 
Patten  Qoodwln,  children  of  a  son  by  his  fliat 
wife. 

Ndtb«  Patten  nor  hit  grandchlldien  were 
blood  relatives  of  testatrix.    Tbe  grandcbildrea 

ere  made  parties  defendant 

Tbe  answer  stated  that  teatatriz  was  for  over 
attj  years  a  member  of  Jdm  Patten's  family 


IthulOD^been  eettiedthat,  In  tbe  oonstrnction 
of  wilts,  tbe  word  "relatton"  <»  "rdiatf  ves"  includes 
thoae  who  at*  entitled  as  next  ot  Un  under  tbe 
BMtute  of  DlstHbotions.  Bonvler.Lav  DtobUth 
ed.  title  iMoMcmt,  and  tbe  case  tbeie  oHed. 

'A.glfttooQe'irelatlODa  doM  not,  prima  tade^ 
refer  to  husband,  wife,  or  marriage  aODneoUotiS. 
but  (otboaeoDlr  of  Doe's  Uood,"  Bobouler,  WIUs, 
I  EST,  and  oases. 

A  gnuidaon's  widow  is  not  antdtled  under  a  de- 
▼IsB  to  grandohildien,  not  does  a  cm  to  el>lldi«D 
Biteod  to  oblldnn  t)r  Bfflnl^.  IJaiman,  WlIlB,l>th 
ed.  m.  m,  and  Bigelow^  noU*. 

These  nilesma7t>e  varied  bj  the  oootezt  of  a 

......    —    .. jjpj|_    itbaabMnheM 

bnAand  oould  tie  i«- 
overmled  In  Lcndv.  Bourne,  n  Me.  Btg. 

died  of  blood  or  sfflnltjr,  thouirh  properly  only  the 
former  Is  embiaoed.  Heooe,  In  Itriot  technical, 
■enae.  It  does  not  Inchida  husband  and  wife,  but 
may  tnolnde  any  and  every  relation  that  extBts  in 
Roofalllfe,  If  lltenUy  iskeu:  but  It  has  lony  been  set- 
tled that  a  bequcat  to  '^^lattoat"  appUea  to  those 


Bfmdant  te  be  dtfavited,  iamaga  iebitu-  ^^     ^  .^rwe  of  the  Statute  of  DlatributlonB. 

Patem.    Oh.  J.,  and   Llbbev. 
B&ekeU   and  WUtehoose.  Jj. 


\  would  take  the  property  aa  next  ot  kin.  Ssty  v 
•  I  Clark.  101  Hasi.  88:  Randley  v.  Wriptatann,  SO  Hd. 
I  2QS^  AnderMn-a  l^w  Diet.  Utie  BeltMon. 


UuanaiFFi  Bdfkuu  Codbt. 


and  never  made  any  eompeoMtioa  for  the  ten- 
tcei  so  obtained;  U«t  testatrix  alwayi  inBlstet] 
on  ihe  mutual  ute  between  henelf  and  the 
membeta  of  Jobn  Psttaa'i  fuofly  of  tlie  ap- 
proprlste  address  of  blood  lelatlonablp;  that 
the  property  left  br  teatatriz  was  received  by 
her  bj  fcitt  from  Jo'in  Patten  or  hli  wn,  Gil- 
bert E.  B.  Patten,  faUicr  of  John  0.  aod  Clara 
Patten,  and  that  testatrix  taUj  iateoded  that 
•aid  Jobn  O.  and  OUra  ahonld  aucceed  their 
grandfather  John  in  the  title  to  her  reaiduar; 
estate. 

Utttn.  B»kar>  BMk*r  *  Oorolah  for  da- 
fendanta  John  0.  Patten  and  Clara  Fatten 
Goodwin. 

MMtn,    Hatbui   Cle»Teat  Henry    B. 


It  b  (be  general  rule  of  law  that  a  devtaeor 
legacy  to  one  who  diet  befora  the  testator  be- 
oomea  void. 

Bollard  T.  BoUanl,  IS  Pick.  48;  Atnerican 
LawofA^minlstntlon.p.  aM.|£48e,  and  oaies 
died. 

Tbe  only  exception  to  this  general  role  of 
kw  is  created  by  Itatute. 

Rev.  Stat.  chap.  74,  S  10. 

Tbe  word  "relative"  in  that  Btatule  applies 
to  persons  In  the  line  of  cODSangulnity,  and 
not  to  those  connected  Wmarriage. 

3  Wioa.  Ezra.  1004:  3  Jarman,  Willa.  666; 
American  Law  of  Aamlnlatration,  936;  Bnnit 
T.  Ante,  8  Bradf.  886.  Sea  alao  MaiOand  v. 
Adair.  6  Ves.  Jr.  S81;  '7/ortUey  t.  JohatOK,  8 
Atk.  761;  Moiet  v.  Alien.  Bl  Me.  2S8;  SttaU  of 
lywib.  48  Cal,  648;  S*ty  v.  Clark,  101  Mass. 
88;  leather  f.  FralAtr.  S8  Ind.  141;  Ckaterf. 
Cltattr,  89  Wis.  96;  EeniiUm  v.  Adamt,  6  New 
Eng.  Rep.  647.  80  He.  294. 

The  Insertion  In  the  bequest  to  John  Patlen 
of  the  words  "his  beira  and  assigns,  to  bis  and 
their  use  forever,"  does  Dot  enlarge  the  rights 
of  tbe  dcBcendants  of  Jobn  Pallea.  These 
words  dn  not  indicate  that  It  was  the  intention 
oi  testatrix  that  they  should  ii^e  by  subeiltu- 
tion,  and  in  case  of  the  legatee's  death  before 
the  leatatris,  those  taking  by  re  presentation 
are  not  emitted  to  what  the  penion  they  repie- 


r  bad. 


t;  MamoeU  t  F^athtrtton,  88  Ind.  880; 
American  Law  of  Admlntatration,  g  4S4,  p. 
036,  ajid  cases  there  cited. 

WaltoK,  J.,  delivered  tbe  opinion  of  tbe 

Tbii  la  a  SOU  in  equity,  losUtated  by  the  ex- 
ecutor of  tbe  last  will  and  testament  of  ^reh 
R. Jeuka.aakingtbecourttodelermiDi  tb  un- 
atructloD  of  the  wfll,  and  wbether  certaui  .e^acies 
tbetelD  mmdoned  lapse,  or  co  to  tbe  lineal  ie- 
Bceodanta  of  tbe  legaleea,tbe  legatees  tbemael  ves 
bavisg  died  before  the  testatrix.  Geoerally,  if 
a  legat«e  diet  before  Ibe  testator,  the  legacy 
lapses.  But  to  thia  rule  there  ia  an  eicepiioD 
in  favor  of  relativea.  "When  a  relative  of  Ibe 
testator,  bavlcg  a  devlaa  of  real  or  pereonal  es- 
tate, dies  before  the  teat&tor,  leaving  llueHl  d« 
scendanu,  they  take  snch  estate  as  would  have 
been  taken  by  such  deceased  relaUve  if  he  sur- 
vived."   Rev.  StaL  chap.  74.  %  10. 

The  word  "relative,"  in  thia  seclioQ  of  tbe 
Htatnte,  bas  already  been  deSned  by  the  court. 
It  nieaua  one  coanected  wltb  the  testator  by 
blood, — a  blood  relalicu.  It  doea  not  icdude 
within  its  meaning  one  connected  with  the  tes- 
tator by  marriage  only.  So  held  in  Eenitton 
T.  AdamM,  80  Ue.  290.  6  New  Ed^.  Rep.  S47. 
And  such  Is  geaerally  held  to  be  its  meaniu^, 
when  used  in  aimilar  BtatutfS,  althoush  it  may 
sometimes  be  used  in  a  more  extended  sense. 
S4tp  V.  (Xark,  101  Masa.  86. 

Such  beins  the  law,  ibe  conclusion  la  inevi- 
table that  Uie  bequesiB  to  John  Patten  and 
Harda  G.  Lord,  mentioned  In  the  will  of  Sarab 
H.  Jenka,  are  void.  They  both  died  before 
Ihe  testatrix.  And,  being  connectiom  of  hers 
by  marriage  only,  tbey  were  not  relativea 
wiihin  tbe  meaning  of  tbe  law,  and  their  lega- 
dea  lapsed;  and  ibe  residuum  of  the  estate, 
after  paying  all  other  legacies  and  the  expenses 
of  admin Isiralion,  must  oe  jiaid  to  the  beirs-at- 
law  of  Ibe  testatrix.  Costs,  including  reasona- 
ble counsel  fees,  are  allowed  to  all  we  parties 
lo  Ibis  suit,  to  be  paid  by  tbe  executor  out  of 
tbe  ansets  of  Ibe  estate^  uid  charged  In  bla  ad- 
ministration account. 

Dteret  aea/rdingli/. 

Patera,    Ch.    J.,   \.    .        _ 
Hmakell  and  Wbitelioii**.  J 


MISSISSIPPI  SUPREME  COURT. 


(.— MlBS....,) 

Tor  retbatng  to  a«eapt  th*  r*m&iiilag 
part  of  r«tiim  ticket  on  the  return  trip 
whete  the  return  coupon  was  token  tbrougb 
mistake  by  tbe  coaduotor  on  the  Srsc  trip,  anil 
electing  the  paBsenger  for  refuaal  to  furnish  any 

KoTX.— See  nota  to  MoGowen  v.  Morgan's  L.  T. 
B.  ft  8.  Co.  (la.)  S  L  R.  A.  BIT;  HcKar  T.  Ohio 
Blver  B.  Co.  (W.  Ta.)  BL.  B.  A.  IS;  Peabodr  v. 
OreaOD  B.  ft  NaV.  Oo.  (Or.)  11 L.  &  A.  818. 
18  L.  R.  A. 


APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Lee  County  in  favor 
of  plsintiS  in  an  action  brought  U>  recover 
damages  for  the  alleged  wrongful  ejection  of 
plaintiff  from  defendant's  train.     Affirmed. 

Tbe  facts  are  stated  in  opinion. 

Meuri.  Wallkee  Prfttt  and  J.  W.  Bn- 
eh*n«.n.  for  appellant: 

If  It  was  tbe  rule  of  the  Railroad  Company 
for  Its  conductors  not  to  recogniie  tickets  A 
tbla  character,  then,  unless  tbia  court  holds 
that  such  anile  wa*  lureasoiiable,  the  RaQ- 


Sce  also  17  L.  1 


Kakua  Citt,  H.  a  B.  R.  Co.  t.  Riiat. 


read  Company  Is  not  guilty  of  any  wroDg  by  I 
the  ketioD  of  tlie  »eeoDd  conduclor. 

JfeKojT.  OAJaiKsffitOi,  (W.  VOBL.  B,  ! 
A.  132.  citlnfc  Sot  t.  HUtMRDtDn  4  W.  B.  Oo. 
106  N.  C.  108:  F^^eriek  v.  Marqvettt,  B.  A 
O.  R.  Co.  87  Hlcli.  S42:  nwnwnd  v.  Ntv 
T<n-lL  Vent.  *  fl  Jl  «.  Cb. «  N.  T.  296;  fiufw^ 
T.  6'«u(id  BofMM  dl.  B.  Ch.  B9  Midi.  116: 
Chicago.  B.AQ.S.  U>.  t.  ffriffln.  68  111.  AVB; 
M^OUr«  T.  PkOaielphia,  W.  i  B.  R.  Oo.  84 
Hd.  5S3;fiMto)iT.  ZJiJb  ££(>»(«  if.  A  B.  Go. 
39  Ohio  SL  SU;  Awiwt.  JTtru  Tbnt  it  N.  S. 
A  Co.  S6  CoDD.  287;  Petrit  y.  Pmnmileania 
a.  Co.AA  N.  J.  L.  440;  Torton  t.  MUitaitlm. 
D.  8.AW.B.  do.  64  Wli.  3S4;  Bra<Maw  t. 
&ni<A  AMton  B.  Co.  1S9  Hus.  40T:  Satt  T. 
MampUa  dG.B.  Oo.2  Fed.  Rep.  CBB. 

JftMT*.  nalr*  StrlbllBc  for  tppdlM. 


,  -dellTcred  tbe  opinion  of  On 

On  or  ftboat  tbe  8d  of  Bept«mber,  1880,  th« 
plkfaUff  wltb  ber  hDibaod  purchased  from  tbe 
agent  of  appeUaat  at  Myrtle  two  tickets  for 
tmDaportatioD  over  appellant's  road  to  Blue 
SpiiDgi  and  return,  Myrtle  aod  Blue  Bprfug* 
tetDg  itatlODS  OD  appeOant's  road.  These 
tickets  were  banded  to  tbe  conductor  on  tbe 
tnin  runnlDfc  from  Myrtle  to  Blue  Spriogs. 
•od  t>y  acddent  and  mistake  be  retamed  to 
tbe  pMBCDger  tbe  wtodh  part  of  the  lickela, 
f^TiDK  to  tben  that  pordou  which  called  for 
tr«ii8portatioD  from  Afyrtle  to  Blue  Springs, 
which  be  should  have  liept.  and  retainlog  that 
IWTtloii  oiling  for  passage  from  Blue  Springs 
to  Myrtle,  wbTch  he  ^onld  bave  reEnmed  to 
-■- togor.    The  plalniffT  went  from  Blue 


desiroos  of  retoralDg  to  Myrtle,  she  piircbi 
a  ticket  from  Bberman  to  Blue  Spriom  ana 
for  tbe  Jonmey  from  that  place  to  MTrtle 
teodered  that  portion  of  the  round-trip  ticket 
from  Myrtle  to  Blue  Springs  tbat  had  l>een  re- 
mnted  to  ber  by  tbe  conductor  on  tbe  8d,  but 
tbia  ticket  the  condndor  refused  to  accept,  be- 
canae  it  entitled  tbe  bearer  to  transportation 
from  Myrtle  to  Blue  Springs,  but  not  frum 
Blue  Springs  to  Myrtle.  Tbe  plaintiff  bad  not 
before  noticed  the  mistake  tbat  bad  been  made 
l^  tbe  other  conductor,  but  then  explained  to 
tbe  conductor  of  the  train  upOa  which  she  was 
traveliDg  bow  it  had  occarred,  and  indsled  upon 
b«  right  to  be  carried  on  tbe  tickeL  But  this 
be  declined,  and  Informed  Uie  plaintiff  that 
she  must  either  pay  train  fare,  bay  a  ticket  at 
Bloe  Springs  when  the  train  should  reach  that 
point,  iw  l»v«  tbe  train  at  tbat  point.  Tbe 
plalotifl  and  conductor  teatlfled  to  about  tbe 
aamo  fact*  as  to  what  tnmspired  until  the  train 
reached  Blue  Springa,  at  which  point  the  cod- 
doctcf  Biated  tnat  plainiiff  and  her  husband 
Itft  tbe  train  upon  bla refusal  toorry  tbem  on 
the  Ucketa  they  tben  bad,  while  the  plaintiff 
lertilled  that  the  conductor  spoke  to  ber  In  an 
angry  manner,  and  took  ber  by  the  arm  to 
pat  ber  off  tbe  tnin.     At  all  events,  Ibe  plain- 


(he  appellauL     The   Jury   awardea  ber  dam- 
age* in  the  sum  of  |800.  and  from  a  judgment 
tor  tbat  nun  the  defendant  appeals. 
UL.R.A. 


Tbe  decisions  are  In  ditcct  and  palpable  con- 
flict upon  the  liability  of  a  common  carrier  for 
failure  to  transport  a  passenger  under  tbe  cir- 
cumstances named.  In  New  York,  Micbigan, 
Illiaoifl,  Maryland,  Oblo.  Wisconsin,  Coiitiec- 
ticut.  New  Jersey,  Massachusetts  atld  North 
Carolina,  It  seems  to  have  been  decided  that 
Ibe  ticket  presented  by  tbe  passenger  Is  tbe 
only  erJdence  of  bis  right  to  travel  upon  tbe 
traiD  which  can  be  recogulEed  by  the  con- 
ductor; and  tbat  If,  br  reason  of  the  negligence 
of  other  serranla  of  the  carrier,  a  wrong  ticket 
has  been  rivea  to  tbe  passenger,  or  the  rlgbt 
ticket  has  oeen  given  to  him,  but  erroneously 
taken  from  bitn,  the  pssKnger's  right  of  ac- 
tion  is  for  the  wrong  thus  committed;  and 
that  be  may  not  insist  upon  bis  right  to  travel 
on  the  wrong  ticket,  or  without  it,  where  it 
baa  been  taken  up,  and  recover  damages  for 
tbe  refusal  of  the  carrier  to  permit  bim  to  do 
ao;  and  tbat  tbe  carrier  may  lawfully  eject 
bim  from  Its  train,  using  no  more  force  toaa 
is  necesaary  for  that  purpose.  TbeauiboHtlea 
in  support  of  this  rule  are  fonnd  in  (be  brief 
of  counsel  for  appellant.  On  the  other  hand, 
it  Is  held  in  Qeorgia  and  Indiana  that  tbe  pas- 
senger Is  entitled  to  travel  according  to  bis  real 
contract  with  tbe  carrier,  where  tbe  mistake  in 
giving  the  proper  ticket,  or  iu  taking  up  a 
proper  one  held  by  tbe  paoenger.  is  caused  by 
Ibe  negligence  of  tbe  aervanie  of  tlie  carrier. 

In  s  more  recent  case  tn  Michigan  than  those 
cited  by  appellant's  counsel,— .ff^ifiinf  v. 
Grand  Sapidi  &  I.  B.  Co.  U  Mich.  081,— the 

Slatntiff  had  applied  and  paid  for  a  ticket  from 
[anton  to  Traverse  City.  Tbe  agent  nve 
bim  a  ticket  previously  i^ued  For  a  ride  from 
Btuirla  to  Traverse  City.  There  was  evideikca 
tending  to  show  tbat  the  ticket  had  been  can- 
celed by  conductor's  marks  for  a  ride  between 
Stutgis  and  Walton,  and  tbe  trial  court  in- 
structed tbe  Jury  that  "  IF  they  believed  tba 
ticket  was  punched,  indicating  to  tbe  conduct- 
or by  tbe  punch-mark  Ibat  U  had  been  used 
before  between  Grand  Rapids  and  Walton, 
that  would  be  evidence  of  an  inflrmity  in  the 
ticket,  and  tbe  plaintiff  would  not  be  entitled 
to  indst  upon  that  ticket  being  received." 
Thla  inalructlon  wai  held  to  be  erroneous,  the 
court  saying:  "When  the  plaintiff  told  the 
conductor  on  the  train  tbat  he  bad  paid  bis 
fare,  and  staled  tbe  amount  he  bad  paid  to  ttie 
agent  who  gave  him  the  ticket  be  presented, 
and  told  him  It  was  good,  it  was  tbe  duty  of 
the  conductor  to  accept  the  statement  of  the 
plaintiff  until  be  fotmd  out  it  was  not  true,  no 
matter  what  tbe  ticket  contained  in  words, 
figures  or  other  marks."  Tbe  most  remark- 
able thing  about  this  decision  Is  that  it  waa 
made  in  the  same  case,  upon  the  same  facts, 
and  between  tbe  same  parties  as  tbat  reported 
in  68  Mich.  1113,  In  which  In  an  opinion  de- 
livered by  Jvdg»  Cooley,  it  was  held  that,  sa 
between  tbe  coodnetor  and  the  pasaenser,  "the 
ticket  must  be  conclusive  evidence  of  tbe  ex- 
tent of  tbe  passenger's  rlgbt  to  travel."  There 
is  a  class  of  cases  somewhat  analogous  to  the 

S resent  one.  In  wblcb,  by  a  uniform  course  of 
eciflions.  so  far  as  we  are  informed,  it  la  held 
Ibat  tbe  conductor  must  accept  tbe  statements 
of  the  passenger.  We  refer  to  those  cases  in 
wblcb  different  rates  are  chari^ed  for  one  who 
baa  procured  a  ticket  and  one  who  pays  upon 


iBnAXA  SoFBJua  Cousr. 


Ilie  tnln.  It  U  held  that  u  a  eondltloii  pre- 
oedent  to  the  ezerdM  of  thU  right  to  thixge 
Ugber  tnln  rates,  and  to  expel  on«  r«nia- 
log  to  paj  tbem.  a  icasonable  opportuni^ 
.......  ^.    ._..«_.. , L_  -jigeng^ 

itooati 

___, -iffontod. 

and  who  tea:  reftidtiK  to  paj  the  higher  rate  U 
expelled  tiom  the  train,  majr  reconr  dwnagM 
therefor.  Hutchlnaon,  Oarr.  f,  671,  and  an- 
Otoriliw  In  nofaS/  Anw  ▼.  Aiabama  &.  B. 
B.  Co.  mUim.W. 


mo 

ofth 

tratljol  _ 

eati  lemlt  to  Um  carrier  bj  the  oonductor'a  ac- 
eeptlnf  and  acUDE  thereon,  be  muit  so  act,  or 
lafDie  at  the  penl  of  InvltlnK  an  action  tor 
dtmagaa  againat  hli  prlndpal  if  the  atatemaQt 


be  trm  Ws  do  not  deddetbat  a  person  hold- 
ing a  ticket  from  Hyrtle  to  Blue  Sprinsi  haa  *. 
rl^t  to  Tide  from  Bine  Sprlnga  to  M jrtle;  bat 
no  ml  Injury  oonld  reanlt  to  Ibe  carrier  In 
reoognUnK  anch  rigbt,  tor  tbe  dlataoce  la  tlw 
Huoe,  ana  in  tbe  onial  conne  of  bnalneH  ■»■ 
mway  tnlni  paea  fa  one  direction  aa  the  otbor. 
What  we  do  decide  It  that  a  paawogra  hold- 
ing and  attempting  to  oae  nidi  dckat,  nnder 
tbe  drcaoufatioea  dbcloaed  In  thli  record,  and 
explaining  to  the  oondnctor  how  (bemlMak*- 
occurred  by  wbich  the  ticket,  read  In  tbe  WTODs: 
direction,  makes  each  a  nsaonable  and  prob- 
able aliowlDg  aa  entitles  him  to  be  dealt  witb 
as  a  pamenger,  and  tbcrefora  that  any  legala- 
tlon  of  the  carna  anlhorlzing  the  roodnctor 
of  Ita  traini  to  diarenid  toch  alatsment  ie  an- 
reaeonable.  and  need  not  be  anbmlttad  to  bjr 
thepaMenger. 

fftfindnouror  in  Oi rtaori  fiir  wUeAM* 
juigmMt  AouU  bt  rmrttd,  and  ti  ii  itftrmadL. 


nroiAlTA  8UFBEHB  COURT. 


Jbiqili  W.  EHOUSH,  Appt.. 

QeoTge  B.  DIOEET. 

(....Ind. — ) 

1.  Tlutwaatrdajr^llmlteUimoftbetime 

■to  adioDTD  or  oontliine  tbe  trial"  of  an  eleotlan 
eoateat  under  Ber.  etat.  UBI,  I  iTU,  b««liii  wb^i 
the  board  baa  Ant  oonTened  and  orauibad  to 
«iter  upon  tbe  Innstlfatkio,  althouKh  tbe  nial 


om  the  t« 


id«r* 


ehidadlram 

elecUoD  oonteit  wbere  the  mla  for  oompalatioD 
at  thDeta  fixed  bra  Matute  requlrliut  tlie  flist  dar 
to  be  excluded  and  the  last  Inoluded,  unlesi  R  li 

S.   Thaa^onnuaoBt  of  anslaetloBmut- 


APPEAL  h7  oonteatant  from  a  Jtidgnient  of 
tbe  Ciroult  Cknirt  for  Decatur  Coonty  b 
faTor  of  conteelee  la  a  proceeding  InsUtuted  to- 
conteai  the  validity  of  conteatee'a  alleged  elec- 
tion to  tbe  office  of  aherlff  of  Decatur  Coua^. 

Tbe  facts  an  slated  in  the  opinion. 
Mr.  J.  S.  Beob^  tor  appellanL 
Mr.  8.  A.  BoBDer  tor  appellee. 


(ur  Countj  at  the  general  dectlon  la  Novem- 
ber, 1890.  The  board  of  canTaisera  declared! 
tbe  appellee  elected,  and  tbereapon  the  appel- 
lant initliuted  this  proceeding  to  contest  the- 
election.  Tbe  necessa^  pnllminary  steps- 
bBvloR  been  taken,  the  aaditor  of  the  conntj 
Issued  and  caused  to  be  served  on  the  board  of 
county commiidonen  aoollce  convening  tbem 
in  special  session  on  tbe  4th  day  of  December, 
1S90,  to  bT  suofa  proceeding;  and  a1*o  inaea' 
and  caused  the  service  on  tbe  conteatee  or 
notice,  as  required  bv  aectlon  4760,  Bev.  Stat. 
1881. 
At  the  lime  fixed  tbe  board  of  commisBioner** 


ITora.— flMtfon  eontaU,  trial,  pratttea  (n  Indtano. 

Tbe  law  reeta  the  oount;  board  wlch  Jurtodlotlon 
trrei  election  oontesla.  and  tbetrdeolalon  thatao  In- 
■ufBdent  affidavit  to  good  will  be  bfndln>  nnleti 
appealed  from.    Curry  v.  HiUar.  If  Tnd.  8B0. 

Tbe  ballots  cast,  when  lesallr  preserved  and  prop- 
erly tdentlfled,  are  the  primary  and  orliilnal  evi- 
dence by  whiab  the  result  la  to  be  determined. 
Bejnolda  t.  State,  01  Ind.  SB!. 

Where  a  witness  la  called  to  prove  that  be  oait  a 
ballot  for  oontestor,  tbe  ticket  If  found  la  the  best 
•rldenoe  of  tbe  faot;  tf  not  found,  then  he  m^ 
slata  tor  whom  be  did  vote.    Whc 


OomputaUon  of  tAna,  Sundov  scehlded. 
In  computing  th(  tints  torirbiah  anoiios  ta  toba 
UL.aA. 


Blven.  the  last  day,  a  Sunday,  la  ai 
Davis  (nl.)  11  WwL  Bep.  W. 

In  the  oomputadOD  of  time  upon  sarvlcaol  notlee- 
of  trial,  the  day  of  svvlae  Is  exBluded.  and  the  llrat. 
day  of  the  term  looluded.  Slate  v.  Weld,  n  JHm. 
at;  Thrower  V.  Brandon,  n  Ala.  ttS. 

8und^  to  to  be  excluded  In  oomputlni 
for  a  motion  for  a  new  Mai.  CUtall  v. 
Pub.  Co.  8  WMt.  Bq>.  818,  «8  Ho.Ha. 

In  computing  the  time  fortheaomm 
aprooeodloslnerror,  the  flntdaylsto 
and  the  lut  day  Included.    Smith  Oountf  Ci 
Labore.  37  Kan.  (80:  anthorlttea  oltsd  In  Wriiht  v. 
Manns,  e  West  Bep,  BTT,  lU  Ind.  IKL 

Oompatatlon  of  time.  BeeBe«aTdv.HByden,SL... 
B.  A.  St4.  110  Haas.  lEO:  Merrltt  v.  Hoia,  Ona  k 
Co.  (Pa.)  11  L  B.  A.  Ttt.  i4  TM.  Bep.  W. 


lesi. 


Ekvuib  t.  DioKn. 


nawud,  tho  putlH,  contator  ud  coDtettM 
appeared  In  panoa  uid  b;  oonnsel  mu)  nudi 
rtc|M  wen  uen  tnm  ttnw  (o  dme  u  canlad , 
the  canw  to  Um  2ad  daj  of  Dooembor,  1600, 
wbich  dma  wm  nt  for  toe  onunoiceiiieiit  of 
ibetrM  proper.  On  theUddkTof  DMsmber.' 
UM,  tiM  putlei  ^ipcand  ud  tbe  conleMor 
■xmd  for  ft  poatponcmeiit  of  tlw  cania  to 
VwUmj.  Denmbor  98, 18B0,  wUoh  modoD  wm 


"  Cmdcs  DOW  tbe  cootcrtor  l^  bU  ftttoTiMj  and 
in  pcnoo,  and  wksUut  (he  bearing  of  the  Cfton 
at  tmao  be  poatponed  oDtO  TMa,y,  December 
M,  1800,  to  which  the  oonteatae  InlaipoMt  do 
oMecUont,  and  which  wu  accordlnm  done." 

On  the  96ih  dar  of  December,  1800,  Oie  board 
apUn  canroMd,  tha  partlea  ^ipearad,  and  the 
eootartee  mored  the  court  to  diicontlnae  tbe 
canee,  for  the  teaioii  that  mrae  than  twenty 
days  bad  elapaed  linae  the  board  of  commlK 
Anen  ven  called  to  try  and  determine  the 
Mme.  Tbe  board  nutftloed  the  motloD.  The 
oontceUr  themrpon  aniealed  to  tbe  drenlt 
eonrt.  In  tbe  cvcnit  ooort  tha  motloo  to  dla- 
caatlnDe  waa  renewed  and  lueialned  by  tbe 
oonrt.  The  coort  therenpoD  rendered  Judg- 
nest  conllrmlng  tbe  eooieatee  in  hb  office,  aiM 
againat  tbe  contealar  for  ooeta. 

Tbe  oonteelor  in  bit  ft^iMt  to  Ifala  ooort  aa- 
aaOa  tbe  action  iJt  the  comt  below  npon  two 
Boonda:  (1)  that  the  court  errad  In  anatatnlng 
Ue  motion  to  diaooDttaiae;  (S)  that  the  ooort 
erncd  tat  raodering  Judgment  against  the  ap- 
pdlant  f or  coiti. 

Whether  tbe  motion  to  dUoontlntM  tbe  caoee 
waa  rigjitly  auatalned  or  not  depends  upra  the 
coDamcUon  to  be  giren  to  aeotiom  4740  and 
47S1.  Ber.  Btat  1»1.  The  two  aectloni  In 
qneeaon  an  aa  fbllowi: 

"  4780,  When  Mich  aUtement  la  filed  with 
theaodftor,  he  ahalltaeoe  a  notice  to  the  board 
of  county  OMualmlonen  to  meet  at  tbe  conrt- 
booee  at  a  dwignaled  time,  not  leaa  than  im, 
nor  more  than  twen^,  d^y■  thereafter,  to  try 
each  contested  election,  andabaDianieaDOtloe 
to  tbe  conlenee  to  eppear  M  the  time  and  place 
■pecifled  in  tlw  notice  to  tha  oommiuloDen: 
which,  with  a  copy  of  inch  itatement,  ihall  be 
delivered  to  tbe  ■herlff  of  the  couoty,  who 
iball,  within  flve  daya  thereafter,  aerre  the 
mme  on  the  conteatee,  by  delivering  to  blm  ft 
tapy  at  mofa  notice  and  atatetnent,  or  leaving 
a  copy  thereof  at  hb  laat  naual  place  of  rea- 


party,  ahall  iicDC        .-      .         -- 

aerred  In  the  aberllF.  Sucb  board  of  commls- 
dorto*  duUl  try  and  determine  euch  contest, 
end  ahall  have  powerU  compel  the  attendance 
of  wltneasee,  to  awear  and  examine  the  aame, 
to  pimlahcontemplaaaotherooartft,  to  adjourn 
crcoDtinueUtetnelfriMn  time  to  time,  notez- 
eeedlng  twenty  daya  alli^tetber;  to  make  the 
■cceaNry  ordera  for  the  payment  of  coata,  and 
to  coerce  the  payment  of  tbe  Mune,  and  iball  be 
goremed  In  aucb  trial  by  tiie  rulea  of  law  ob- 
lainlDg  In  circuit  courts.  Aod  If  It  be  proven 
that  any  other  person  than  the  conteelee  hai  tbe 
Ugbest  number  of  legal  Totea,  snch  board  ahall 
declare  socb  penon  elected,  and  certify  tiie 
Mine  to  the  proper  offloar." 
UL.R.A. 


ftbsohito  Umltation,  hut  is  merely  directory,  and 
applleasoMy  to  tlie  trial  proper,  after  tbe  cause 
hM  been  aubmltted  and  the  partlea  have  com- 
menced die  lutroductton  of  teettmouT;  while 
the  appellee  contoidi  that  It  b  mandatory,  b 
so  abeolnte  Ilmittfion  and  embrace*  tbe  entire 
'MglnuinK  with  tite  day  when  the 

'ened  ana  organized  to  enter  upMi 

the  luTeatlgatioD,  and  that  when  twenty  dan 
hiTe  cbpaea  Uie  board  hM  no  longer  Jurbdlo- 
ti«i  to  proceed.  But  little  authority  lus  been 
-'—  beerliw  upon  this  question,  and  we  are 
ed  to  uiok  tbe  ftuChoritiee  are  eomewhat 


wherein  the  precbe  qvwtlon  ul 
hut  DO  atUhori^  hu  come  to  our  atteatfi» 
wberelo  the  questione  decided  have  auffldm 
analogy  to  make  them  of  mntdi  value  as  au- 
thofln',  except  as  they  serre  to  indlcale  the  rule 

3'  wbidi  to  coiutrae  tbe  statute.  The  policy 
Ihebw  seems  to  be  to  compel  prompt  action 
In  hearlngand  dbpodnsof  contested  deotlons. 
The  leuoed  anuxir  <rf  UeCrairon  Bleotlone 
lacMmudemphasfaoolbb.  HeMys:  "A 
fttntoiy  provblcm,  requiring  notice  of  nmteat 
I  he  given  within  ft  given  Ume  from  tbe  data 
of  the  official  count,  or  from  tbededanUlon  of 
tbe  result,  or  tbe  i«nlng  of  tbe  certiflcUe  of 
dectionorthellkebperemptotT:  and  the  time 
cannot  be  enlarged.  .  .  .  Anditmaybeftdded 
that  there  b  the  stronnst  reason  for  enforcing 
thb  rule  most  rigidly  u  cases  of  coDtssled  elec- 
tions, because  promptness  In  oommenclng  and 
proMcndng  the  iROceeding  b  of  the  utmost  im- 
portauee:  to  the  end  that  a  decitloi)  may  be 
reached  before  the  term  hat  wh<dly  or  in  great 
part  expired."    iS  893. 

Again:  "  The  courts  thould  require  the  par- 
tiee  to  speed  the  csuie,  to  that  the  ofBcbt  term 
whtch  b  Id  dbpute  may  not  expire,  either  In 
whole  or  in  Urge  pert,  before  the  final  decision 
breached."  _£VM. 

Again:  "There  b,  however,  a  very  strong 
reason  foe  requiring  any  sucb  sroendment  to 
*"  made  Instanter,  and  for  bringing  an  elec- 


detennination,  end  It  Is  thb: 


lubtectmat- 


uiubUt  for  a  short  term  of  one  or  perhaps 
several  yeen  only,  ftnd  If  tbe  'Uw's  delays 
are  to  be  sllowed  In  thoee  as  in  other  cases,  the 
term  would  often  expire  before  a  decision 
could  be  reached."    8  407. 

Again:  "  As  we  have  already  teen,  there 
are  strong  reaion*  for  requiring  the  parlies  to 
an  election  conUat  to  use  gnmt  diligence  In 
preparing  for  an  early  trial,      g  406. 

Of  similar  tenor  b  ^  431. 

The  caae  of  BaU  v.  Sottthteieli,  9  N.  M.  891, 
WM  an  election  contest.  Tbe  Statute  timlted 
the  time  within  wblch  answers  should  be  filed. 
Answers  were  filed  within  the  time  llmltedi 
but  afterward,  and  after  the  expiration  of  the 
time  limited,  tbe  coolestee  asked  leave  to  file 
additional  ausweis.  Tbe  court  said:  "It  b 
also  my  opinion  that  the  verv  object  of  the 
Statute  Id  regard  to  tbe  plaadiug  aod  practice 
in  conieeted  election  cases  b  to  afford,  and  at 
the  same  time  compel,  (he  obaervsooe  of  i 


glc 


IxDiuu  Bamatm  Coust. 


qMedy  mode  for  condactlng  tod  tarmlDatluK 
■ucb  cMcs.  .  .  .  Tbeie  tUtuLorr  provlilotia  u 
to  tbe  time  of  AUdk  and  MTTing  tbe  notice  of 
contest,  ■Dswer  sDcTceplj,  are  in  efiect  Statute! 
of  LimltallOQ,  takfng  from  the  judge  all  dla- 
cretioQ  a«  to  extending  tbe  time.  In  mj  opin- 
ion ibU  ii  one  of  tbe  moat  Mlntar;  of  our 
•taluiar7  laKs.  Experlenoe  hat  demonatnted 
thai  without  some  sucb  oompolior?  mode  aa 
to  the  time  of  making  op  ittuea  and  tbeir  ttiil 
la  conteated  election  caaea,  BDbterfuges  and 
delays  might  and  would  be  nicceaaf uIIt  reaorled 
to,  10  that  a  final  determination  could  not  be 
reached  befoie  tbe  tisrm  of  office  would 

This  case  1b  followed  and  Ita  interpretatton 
of  the  statute  la  approved  in  Viffil  t.  Pndt 
(N.  M.)SOPac.  Rep.  706. 

TheM  authoritlM  may  aid  na  In  deiatmhiing 
tbe  legtuladTe  intent,  aa  It  will  be  preaumed 
tbe  law-making  power,  Id  tbe  enactment  of  a 
given  ataluto,  bad  hi  view  aetUed  ralea  of 
oonatnictton  and  Intended  tbat  it  »bouU  be 
ooiutnied  in  Uie  Ugbl  and  line  of  the  settled 
and  uniform  policy  of  tbe  law,  as  relating  lo 

the  Bubject  matter  of  the  BUtuie  ir ■ — 

Bulherland,  Stat  Gooat.  §g  387-a8»,  «»  »  x,. 

We  conclude,  tberefore,  tbat  tbe  Legfslalate 
intended  by  tbe  limitation  lo  compel  a  speedy 
deteimlnailon  of  cAsea  of  tbia  character. 

It  ii  ■  put  of  Ibe  common  experience  of 
tboae  coDtwcted  with  courts,  of  whlcb  we  most 
take  notice,  that  tbe  delays  of  litigation  as  a 
lule  precede  tbe  trial  proper  of  causes,  and 
that  after  a  cause  i*  submitted  and  the  bearinr  of 
testimony  commenced  it  niually  proceeds  wTth- 

t  Inlerruptlon.    It  is  before  that  time  tbat 


unprobabie  ibal  they  would  enact  a  time  lim- 
itation applying  only  to  that  part  of  the  pro- 
cedure least  liable  to  abuse  by  delay.  U  It 
was  Intended  that  the  llmliation  sboiifld  apply 
to  only  a  portion  ot  tbe  procedure,  we  think  it 
would  probably  bare  been  applied  to  the  steps 
precedlDg  that  time.  In  our  opinion,  it  was 
tbe  inteotioD  of  tbe  Legialatnre  that  tbe  entire 
time  given  to  the  cooslaeratlon  of  a  conlested 
election  raie  bv  the  board  of  county  com- 
missioners should  be  twenty  days  altogether. 
They  are  notified  by  the  auditor  to  meet  In 
■pedal  seiston  for  that  pnrpow,  and  tbe  limita- 
tion is  intended  to  Indicate  the  entire  length  of 
the  special  session  which  they  may  thus  hold. 
Tbe  notice  Issued  to  them  is  Uiat  they  meet  at 
a  designated  time  "  to  try  such  contested  elec- 
tion." 

Convened  and  orj^anlsed  In  obedience  to  nich 
notice,  ther  constitute  a  special  tribunal,  hav- 
ing no  authority  except  to  tir  and  decide  tbat 
particular  case;  and,  within  the  meaning  of  the 
Statute,  tbe  trial  commences  as  soon  as  tbey 
are  convened  sod  orranized  and  (he  partiet 
appear  before  them.  If  tbe  limitation  applies 
only  to  the  actual  bearing  of  testimony,  almost 
the  last  act  In  the  drama,  their  session  may  be 
protracted  iDdeQnltely.  This  mav  be  done, 
not  necessarily  by  reason  of  any  incufference  or 
desire  for  delay  on  the  part  of  the  board;  but 
the  skill  and  ingenuity  of  counsel,  by  tbe  use 
of  dilatory  practices,  may  find  it  possible  to 
Mcure  such  delays  a*  would  lodeflnltely  pro- 
18  L.  R.  A. 


tbe  session  of  sucb  tribunal.  This  w 
liself  so  unusual  and  exceptional  that,  unless 
forced  to  It,  we  could  not  adopt  sooh  a  con- 
struction of  tbe  Statute,  The  boaH)  of  county 
commitsfoneiB,  ooovaBed  for  any  other  ptir- 
poee,  have  the  Umlt  of  tbetr  •essioiis  clearlj 
filed.  Evan  the  courts  of  record  of  the  State, 
cmirts  taaviivKMeralJarisdlctinn,  all  taaveflxed 
terms;  and  ^edrcumstancea  under  which  tber- 
may  contlaue  In  session  beyond  the  time  fixed 
are  cleariy  spedOed, 

Sectlsn  SH,  ElUotTt  Supplement,  providen 
at  follows:  "  Tbat  if ,  at  the  expiration  of 
the  time  fixed  by  law  for  the  continuance  of 
the  term  of  any  court,  the  trial  of  any  cause 
■hall  be  pmgiaalng,  said  court  may  contioue 
its  sMting  beyond  s«ich  time  and  raqalre  tbe 
attendance  at  tbe  Jarr  and  witnesses,  and 
transMt  and  enforce  aA  other  matters  which 
shall  be  ncCMsai;  for  the  determination  of 
such  cause;  and  In  mi^  case  tbe  term  of  said 
court  shall  aM  be  deemed  to  have  ended  until 
the  cause  shall  have  been  fully  disposed  of  by 
the  court" 

While  not  deciding  the  queatlon,  because  not 
Decesssry  to  a  dcdsion  of  tblscase,  it  is  possible 
that  if  the  trial  of  a  contested  election  case  wna 
progressing  at  the  explraUca  of  tbe  twen^ 
ityt,  this  Blatute  mij^t  apply  and  operate  Ut 
extend  tbe  leim  until  it  could  be  finally  dit- 
posed  ot.  Sucb  acontlnuance,  however,  which 
may  be  called  a  oonlinuance  or  extension  of 
the  term  ^  DeceaslQr,  would  be  a  very  differ- 
ent thing  from  thU  which  was  attempted  Id 
thii  case.  Bere  a  special  tribunal,  created  and 
convened  for  a  epecud  purpose,  with  the  period 
of  hs  duration  llmltM  to  twenty  days,  was 
convened  and  entered  upon  the  dlscturge  of 
Its  dntlea  on  the  4lh  day  of  December.  On  lh« 
3Sd  day  of  December,  two  days  before  tta 
existence  must  terminate  by  opera^n  of  law, 
tbe  par^  at  whose  instance  it  was  convened, 
who  invoked  Its  creation  tbat  it  might  adju- 
dicate npon  bis  rights,  asks  that  the  cauae 
mav  be  continued  two  days  beyond  the  lent 
limit  of  the  existence  of  the  liibunal.  Htn 
request  is  granted  and  an  order  ot  that  cbsrac- 
ter  is  made,  continuing  tbe  cause  to  the  Mtb 
day  of  December.  When  that  time  arrives, 
the  court  no  longer  exists.  It  had  ceaaed  lo 
exist  two  days  before,  and  tbe  law  had  made 
no  provldoD  for  its  reeusdtation.  It  was  no 
longer  in  the  power  of  the  parties,  even  by 
agriiemeiit.  lo  give  it  life  and  again  clothe  it 
with  lunsdlctioD.  When  tbe  board  again  a»- 
sumea  to  meet  on'  the  2Sib  day  of  December, 
tl  had  no  legal  existence  aa  a  court  for  lb« 
beanog  of  tbat  causes  and  no  motion  to  dia- 
contioue  Ibe  cause  was  necessary.  There  waa 
nothing  to  discontinue,  aa  the  cause  died  with 
tbe  court  What  tbe  elTect  of  an  order  con- 
tinuing the  cause  to  a  day  beyond  the  term 
would  be  If  made  by  the  court,  over  tba 
abjection  of  tbe  conleslor,  we  need  not  con- 
sider, as  no  sucb  questioc  Is  before  nn  What 
~  3  do  decide,  however.  Is  (bat  when  the  con- 
<tor  himself,  before  tbe  expiration  ot  tbs 
rm,  without  assigning  any  reason  therefor, 
jiuntarily  asks  and  obtains  a  postponement 
which  carries  the  cause  two  di^s  beyond  thn 
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tiiM  when  tbe  term  would  end  bj  openilon  of 
k«.  ne  tbereb;  discooUnues  bia  coDtest. 

Appellant  lusliti,  however,  that  U  the  llm- 
ftation  of  tweolj  days  U  to  applj  to  tbe  eailre 
tera>,  in  tbe  computatioo  of  tbe  time  8iiadays 
an  to  be  excluded,  He  cite*  do  aatborlty  in 
lupporl  of  this  propoaltioo,  aod  we  know  of 
Tbe  TQte  for  the  coroputailon  of  time 


a  (Dch  cuei  ia  fixed  br  aecUoo  12t)0,  Her, 
Slat.  1881.  and  ii  that  the  time  aball  be  com- 
puted b;  ezelnding  tbe  flnt  dej  and  inciudlne 


tbe  last,  ftod  if  tbe  last  day  be  Bundav  it  aba] 
be  excluded.  Thla  of  oouiae  iDcludca  Inter' 
TOUDg  Suitdaya. 


Appellant  alao  arjtuaa  that  the  cooK  had  DO 
power  to  order  a  diacontlnuaiice  of  tbe  cann, 
aa  there  is  do  sucb  thing  ae  a  discontluuanca . 
kDOWD  to  our  practice.  Diacontinuance  and 
diimiaeal  are  ayuonymoua  lenna.  Thvmun 
V,  Jamet,  48  Mo.  286. 

It  ia,  howeTer,  not  at  all  material  what  term 
waa  uaed.    The  case  was  at  an  end. 

The  Judgment  of  the  Circuit  Conit  for  ooeti 
waa  In  aooordance  with  %  4769,  Rev.  6Ut.  1881, 
and  waa  right. 

Judgmnt  afflrmtd,  vilh  eofU. 


HEW  YORK  CODRT  Of  APPEALS. 


Croft  C.  CARROLL,  Etipt., 
Clayton  £.  SWEET,  Ajipt. 


Mdltlaiial  pariDi 


of  an 

S.  Tit*  boldar  of  »  nhaek  la  nnd*r  oUt 
jKllam  to  an  Indotasr  thereon  to  piaunt  It  I<» 
jmjiaeat  not  later  than  die  next  day  attar  Ita 

S.  DalM^  la  pr— emtlng  k  A*^  mM  th« 
dr»«r«r'B  i«qs««t,  whereby  Ita  ooUaotlon  be- 
come* lmpoMll)le  beoauae  ol  hla  Inealrena;,  ope- 


tateaaa  pMrment  uplo  tlraamountot  theobeok 
in  faror  of  an  lodoner  wbo  baa  transferred  tt  ta 
the  holder  on  acoount  of  an  anteoedent  debt. 
I.  Zi»ek  «f  mana^  of  Um  dr»w«r  In  a 
b«sk  to  ma«t  »  chock,  where  lie  would 
have  proTlded  for  It  or  paid  It  If  pajmsnt  had 
been  liuin«d  upon,  doe*  not  relieve  the  bolder, 
who  ha*  token  It  from  an  Indoraer  on  an  antBOa- 
dent  debt,  from  hla  oI>liKatk>u  to  preeenc  it,  or 
prerait  tala  failure  to  do  ao  nntll  ooUectlon  tw- 
come*  tmpoaalble  from  operatlnr  ai 
the  BDount  of  tbe  obeok. 

Uune&ueiJ 


u  Aeclt  rikotrid  be  prtttntcd.  |Ii.ed.M;  'Cm3\at 


III*  walLaeitled 
dnlt  OD  a  bank  the  dar  after  It  H  drawn  la  In 
Bon  (IterebantB  Bank  t.  Boloer,  «  Wend.  Mil,  and 
tbe  aamecaae  holdaobecka  and  draf  la  to  be  aubjaot 
to  tbs  aame  role  iHobawk  Bank  v.  Broderlek.  13 
ireod.  VUn  aad  where  the  tact*  bi«  not  dlaputed, 
the  me  of  dne  dlHysDoe  i*  a  queatlon  of  law  for  tbe 
enurt.  brdeo  T.  Bryden,  11  Johni.  1ST;  Kelty  t. 
Second  Kat.  Bank  of  ble,  BS  Barb.  888. 

Wuera  a  draft  aent  to  a  bank  for  ooUeoUoo  la 
pnaented  \tj  tt  and  tbe  drawee'a  obeok  (aken  ta 
parmant  thereof,  and  the  diaft  anrrsndered.  It  la 
tbe  datr  of  tbe  bank  to  preaeot  auoh  check  for 
pafmeait  on  the  aune  day,  If  It  oan  be  >o  preaeoted 
by  ttko  exerdae  of  reaaonable  diU«ent»;  and  U  the 
dieck  would  hare  been  paid  If  preaeated  on  that 
Elar,  but  la  not  rood  on  the  next,  throuf  b  the  fall- 
-  --  -  — Ttair,  tbe  drawer*  a*  "--  *-*'  -  - 
dta^ATKed.  and  tbe  bank  la  liable 
for  ttj*  falltire  to  onlloct 
EkDik  V.  Toiirtfa  Nat.  Bank,  la  Bun.  Wt  1  Walt, 
iMw  nod  Pr.  Tm  and  aee  Smith  t.  MlUer,  ti  If.  Y. 
m.  I  Am.  Bep.  aeo,  n  K.  T.  Hfc  Burkbalter  T.  Beo- 
ood  Mat.  Bank  of  Brle,tt  N.  T.  US,  40  How.  Pr.SH- 

Ib  tbe  abaenoe  of  agieenaeni  or  (pedal  oonirol- 
lior  drcummancea.  It  la  tbe  risbt  of  tbe  diswer  of 
•  ebeck  to  expect  Ita  prceentmeotfor  parmentat 
laliai  within  banUns  bonra  on  the  dar  foUowlnB 
the  Omj  ot  Ita  deUverr  to  tbe  pajee,  provided  tbe 
bank  on  wlil<A  It  1*  drawn  Iw  In  tbe  nme  place 
■bei«  the  parea  realdca  or  doaa  traalneaa;  tt  the 
taaakbe  not  In  auob  plaoe,  then  tbe  obeok  muatbe 
pot  In  due  oouiae  tor  ^eaeoUneat,  eltber  by  being 
itatr  Balled  to  tbe  drawee  or  br  being  deposited 
for  ooltocttoo  with  a  bank,  aooonllng  to  th*  otdi- 
QKrr  custom  tor  aoob  buetnea*  In  that  place.  Bod- 
dtavtoD  V.  Hctatenoker,  1  Hev.  A  U.  HD,  1  Bani. 
k  Ad.  IS  O'BMan  v.  amth,  6t  U.  B.  1  Black,  8a.  IT 

IJL.R.  A. 


Blp.  tt  K.  J.  L,  S^  BltlAle  r. 
1;  Wear  v.  Lee.  •  Weat.  Bep.  MH 
87  Ko.  BSft  Beboolfleld  T.  Hooa.  >  Heltk.  ITU  Syra- 
cuae,B.JtN.  T.  B.Oa.T.Oollini.SrN.T.  Btl;  Kel^ 
r.Beoond  Nat. Banket  bto. Si BaTbL88S;  Hlmmal. 
mann  t.  HotoUns,  aO  OaL  lU;  Gawaln  v.  Bniwlnakl, 
B  Buah,  W;  Strong  v.  gink. «  IlL  »;  Blckford  r. 
Elnt  Nat.  Bonk  of  Chicago,  tf  III.  OS:  Smltb  v. 
Ulller,  4S  N.  T.  ITl;  Bmlth  v.  Janes,  ID  Wend.  18Ct 
Uoula  v.  Brown,  t  Btas.  N.  a  MSj  Teaxle  Bank  T. 
Winn.  ID  He.  8>:  Cromwell  v.  Lorett,  1  Haa  Ht 
aimpcon  v.  Padflc  Uut.  I.  In&  Oo.  U  OaL  ISe. 

But  tbe  bolder  doea  not  obtain  extra  time  tor 
presentment  \tj  depoaltInK  tbe  obeck  In  hi*  bank 
for  ooDacUon.  It  tbe  payee  of  the  check  reoelve  tt 
on  Monday  and  depoait  It  In  bis  bank,  preacntment 
mnat  still  be  made  In  tbeaanw  place,  or  theobeOk 
forwarded  to  any  other  place  where  tbe  drawee'a 
bank  Is,  by  the  payee's  hank,  during  banking  houn 
on  Tueaday.  Alexander  v.  Burohtleld.1  Cbr.  AM, 
TB,  T  Han.  *  Q.  10«L 

ITAot  (t  an  ordfnoTv  naoda  oT  pmanliMnt. 

When  tbe  defendant,  inateaul  of  sendinc  the  not* 
to  an  aceol  or  correepondent  at  the  drawee'a  bank 
for  preaantment,  aent  It  by  mall  dltuotly  to  the 
bank  where  It  waa  payable.  It  will  be  consldeced  an 
ordinary  method  ot  tranaactlnK  aoob  tHistntas,  and 
tbe  defendant  1*  bound  only  to  adopt  the  ordinary 
mode.  This  method  Is  sanctioned  In  Bnstand.  In 
<tf  Heywood  v.  Plckerint.  I^  B.  •  Q.  B, 
IX  T.  Criddle.  I^  B.  i  Q.  a  «1:  Bailey  v. 
1«  a  &  IT.  S.  a^  Hare  v.  RenUy.  10  a 
B.  N.  B.  ah  and  tn  thia  OOuotry  In  Bhipaey  v. 
Bowery  Nat.  Bank,  WN.r.iaS.  Beelndlg  v.  Brook- 
lyn Nat,  City  Bank,  80  N.  T.  100. 
A  check  or  diaft  moat  be  preeented  within  a 
'    time.    Warkv.UsdBlrar  Valley  Bank, 


Asir  loBX  Ooini  ov  Appbua 


HMDt  of  tbe  Trial  Term  in  hror 
kd  ictioo  to  recovei  the  amonDt  *lleral 
doe  (»  accoant,  In  defenw  of  which  delrad- 
ut  plnded  the  delivery  of  the  Indoned  check 
of  a  third  pencm.    Beiened. 

The  facta  an  (taled  in  the  oirinlon. 

Jfr.  H.  E.  Ia^>  wHh  JA-.   JohM  W. 
i(  for  appdlaat: 


the  cbeck  be  amimed  the  dnt/  of  causing 
pioper  demand  of  p^ment  to  be  made,  and 
notice  of  non-ptmoent  lo  be  dnlj  glnn  to  Uw 
defendant  at  Indoner. 

Bvni  u  agalnit  tbe  maker  of  the  check,  It 
vai  the  dutj  of  the  p^yee  or  holder  to  caoae 
demand  to  be  made  at  the  bank  on  the  day  of 
Ita  date  or  the  f  nUowiog  dar. 

CnmwU  T.  Leiett,  1  Hall,  M;  Jfiirrai>  r. 
Judah,  e  Cow.  tU;  Smith  t.  MiVtr.  48  N.  T. 
171;  iiifMottfr  t.  Seeimd  yat.  Bank,  43  N. 
T.  SS8. 

Aa  ualiut  tin  defendant  u  Indoner,  the 

K'  tinUlf  owed  a  atill  atronger  dnif  lo  caoee 
mediate  preseotment  to  be  made  and  notice 
of  dUhooot  glTeB.  eren  thoueh  the  maker  of 
tbe  check  never  nad  fund*  In  the  hank  to 
meet  it. 

MAawh  Bank  t.  BmhrUk.  18  Wend.  184, 
10  Wend.  804;  CMf»  v.  PAmta  Bitni.  S  Hill, 
^ttiMvrrtu/Y.JvdoA.tmtra;  DarnaUr.  Mor*- 
Aoiiw,  4S  K.  T.  84;  BoAtek  v.  Ort^.  4  Ihter, 
133;  Dan.  Neg.  Inat.  g  1500;  Hone,  Banki  * 


Jinn, 
.  BtirAfiM,  7 


Banking,  p.  280;  Alnanif  ^ 
Man.  &  a.  1001. 

By  leaacMi  ot  tlie  pkintUTa  neglect  to  mak* 
dae  demand  and  gtve  doe  notice  of  the  die- 
honor  of  the  ohed  in  que«tioD,  he  discharged 
tin  defendant  from  all  liaUlliy,  ettber  upon 
the  chedt  or  npoo  the  lodebtedDeM  for  whicb 
It  waa  iniufemd  to  the  plalotUL 

~      ~ ~  ■.  4«N.  Y.  171,  W  N  ^ 

It  1687;  C 

, .  -,  ITWeni 

The  mereiDMlveii^  of  tbedrawee or  acceptor 
of  a  draft  la  no  cxcuae  for  n^lec^g  to  pro- 
•ent  )t  for  payment, 

Jaek»m  ▼.  Sidtairdt,  9  CaL  848;  MatdviO* 
PtntXat.  Aintv.  ebrtrthlfat.  Bank,  24  Bun. 
341;  Om  T.  So^pr,  SB  Hun.  80;  Aopb  v. 
OvMHeS,  109  N.  T.  477, 484;  OippwT.  Ama; 
AnOi.  N.  P.  «8,  71,  74.  and  mX«t. 

Jfr.  Cbartos  E.  HochM  (or  Teqmadcot. 

Andrawa.  /.,  delinred  the  opinion  of  lk» 
court; 

The  Indonement  and  tranefer  by  tbe  defend- 
aat  to  the  plalntlfl  of  tbe  check  of  Woodruff 
operalod  aa  provialODal  payment  oolj  of  a» 
much  of  the  antecedent  debt  owing  bj  the  de- 
fendant to  tbe  plaintiff.  There  waa  no  agiee- 
ment  that  It  ibould  be  taken  in  abaolute  aati^- 
facttw  of  tbe  debt,  and  In  Uie  abaence  of  auek 
an  agreement  tbe  inlendment  of  law  la  that  It 


until  diachaiged  by  pay* 


■  OUo  Bt.  m:  Toule  Bank  v.  Wbm,  tt  1I&  (Hi 
Woodln  V.  rniee,  t  Jonea  ft  8. 110. 

What  la  B  r«MDiiable  dme  depeaOe  uTKn  the  al><> 
eumitaiiccaof  eaohparOoulaioen.    Knott  v.  Ten- 
■bK  tf  Ala.  W;  Walfh  t.  Dut.  n  Wii.  M;  1  Walt, 
-  I«w  ft  Fr.  T7& 


Us  the  praolaa  period  ot  time 
ttld  to  be  "overdue."  The 
le  li  determined  by  due  oon- 
riOeratloa  of  tbe  ipeclal  drcumataDoes  mrrooDdtiv 
the  parUes.  Thus.  In  tbe  bsht  ot  loiDe  droum- 
■tences.  a  chet^  la  overdue  when  diere  »aa  a  dele; 
In  piceenlmeDtof  two  sdiI  a  halt  year*  (BUUmau 
r.  Tltua.  at  N.  J.  L.  M);  one  yeai  (Lanaeeto'  Bank 
T.  Woodward,  U  Fa.  867):  fourteen  monthi  (Oowlng' 
▼.  AUmao,  Tl  N.  T.  188):  Are  moothi  (Flnt  Nat. 
Bank  Of  NewtOO  *.  Needbam,  »  Iowa,  Ml):  Ave 
daya.  Down  v.  HbIIIdx.  4  Bam.  ft  C.  SO,  S  Dow.  ft 
B.  ML  I  Ckr.  ft  P.  11. 

On  tbe  ooDtnrf.  it  bai  beeo  held  that  a  abeok  le 
not  overdue,  and  maj'  «tiu  be  negotutod  tree  trom 
equitable  defenaea.  where  tbere  has  been  a  delay  ot 
one  month  iljeatarv.  Given.  8  Bugh,  WD;  ten  diyi 
<Ame«  v.  Herlam.  W  ICea.  KU;  elgbt  daya  (London 
iOonntyBkc.Do.v.GTOome,L.R.8Q.  B.  Div.WSi; 
dz  dare  {Bothaoblld  v.  Varaej,  B  Batn.  ft  C.  388); 
four  dajl  innt  Hat.  Bank  or  Hocboter  v.  Bania. 
UN  Maat.  SUi:  one  day.  HlnnDelmsTin  v.  Hotallns, 
dO  OaL  lU.    Bee  nedeman.  Com.  Paper.  I UA. 

18L.  aA. 


ne  mle  ot  what  It  a  maaonabJa  time  In  pt^ 
aentlnc  obecka  lor  payment  it  rernlated  lariely  t^ 
the  mlea  tbatotMaln  In  eaeea  ot  bOle  and  oolea. 
noB,  It  baa  been  bald  tliat  |iii«iiilniiinl  I*  tlmeljr 
U  made  on  tbe  aeoond  day  after  Ita  date  (Prldeaux 
V.  Ortddla.  L.  E.  1  q.  &  UB):  or  on  the  fourth  day. 
when  It  waa  reoetved  at  a  dtatanca  to  tbe  country, 
reach  tbe  baah  oa  tint  day,  and  subee- 
r  wae  oooaaioned  t>T  tbe  boiderii  inabti- 
Uave  bla  bualneaa  In  order  to  make  a  depoalt 
In  tbe  local  baok  iFrelben  v.  Cody.  U  Ifiob.  108); 
ao  a  delay  of  four  daya  In  remltUng  and  retumtus 
a  oheok,  aooonUns  to  tbe  orlsloal  uDderatandlDf 
of  the  parties,  waa  ezooMble  (WoodmS  r.  Plant. 
a  Conn.  BU);  or  a  delay  of  five  daya  (Werh  v.  VmA 
Blver  Valley  Bank,  S  Oblo  St  101);  or.  In  caae  of  • 
oheok  payable  at  tbe  drawee'!  bank,  ittuate  In  an- 
otbar  State,  a  delay  of  aiz  dayi  (&1d«eport  Bank 
V.  Dyer,  1»  Oonn.  IM;  Taylor  v.  Wllaon,  11  Met.  Ul; 
or  eran  a  dday  of  forty  daya,  under  peculiar  oIr> 
oumManoea  ot  diatanoe,  bad  weatlun',  roada.  etc 
Brown  v.  Obnated,  BO  Cal.  UH 

In  ceneral,  tJui  time  required  to  aend  a  obeok  to 
a  dlatant  place  for  payment  muat  be  reaaonabto 
fltepbena  v.  McNeill.  M  Barb.  «ll;  and  It  k  aonw- 
ttroee  held  that,aa  asalnat  the  drawer  ot  a  check, 
any  time  for  presentment  it  reasonable  if  Um 
drawer  It  not  Injured  by  tbe  delay.  Eltliv  ▼. 
Brlnkerhoff.  Z  Hall,  iBt.  Punwll  v.  AUemong.  » 
Oratt.  T».  Flanter'a  Bank  v.  Merrltt.  T  Helak.  ITT; 
Smith  V.  Jonea.  I  Buah,  lOB;  Howes  v.  Austin.  SB 
DLSML 

80  It  tbe  bank  on  wbldi  a  oheok  la  drawn  sns, 
penda  peymeni  the  bezt  day  before  the  close  of 
banklDg  bours,  It  would  be  a  anHlolent  ezouas  for 
not  presenting  tbe  check,  althoufh  tbe  hidden^ 
Bides  In  tbe  Tidnlty.  Syraonae.  B.  ft  N.  T.  B.  Co.  T. 
Oollloa,  8  Lana.  tt.  Boe  Baodolph,  Com.  Paper, 
IllM. 
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Caxboll  t.  Swkbt 


■cat  of  the  ctwck  or  \ij  neb  dMllng  wftb  tbe 
dwck  t^  tbepUlntUF  u  would.  In  Juagment  of 
kw,  ooDTert  wbkt  wu  oilglD^rft  proridonal 

Srmeat  Into  ao  »bMluu  oae.  The  check  was 
led  Augpat  SS,  1887,  and  was  drawn  od  the 
AnabuiT  Park  NaUonal  Baok,  and  wu,  on  the 
Mine  da^,  lodoned  and  dellverad  h^  tbe  d»- 
fmdant  to  tbe  pUutiff  at  Uw  place  where  tbe 
iMnk  waa  located.  Hie  t^ntilL  ooaooeptlng 
the  check,  ■Miiiiiiiil  aabetwem  himaelf  autbe 


defenduit  an  otdlgatkiD  to  praeent  tbe  nme  to 
ibe  tnok  for  pajmeot  wluln  tbe  time  pre- 
acribed  b7  tbe  law-meidiaiit,  that  U  to  a^,  not 


later  th«n  the  next  day  aftar  iu  date,  and  If  la- 
toMd  to  prolert  the  Mine  and  cfre  notice  of 
Boo-parmenL  AnitA  t.  JanM,  M  Wend.  IftS. 
It  waa  not  preaented  nntH  (he  Slit  of  Aogiut, 
nine  dava  after  U  wu  lecdvcd  bj  the  plaintiff. 
The  defendant  waa,  b^  aocfa  delay,  dlacharged 
from  liabUity  M  Indoran  of  the  check,  irreirac- 
the  of  nnj  qucttlon  of  Iom  or  injarr.  Pie- 
•entmetil  In  doe  time,  u  fixed  t;  um  law- 
menibaDt,  wu  a  condition,  upon  performaDoe 
of  which  the  Uabilltj  of  the  defendant  u  in- 
doiMT  depended,  and  thiadeby  waa  not  eicueed 
althotiKb  ibe  drawer  of  the  check  bad  no  faodi, 
«r  wu  uiwlTeBt,  or  becauM  ^eeentmrat  would 
have  been  nnaniUng  aa  a  meana  of  nocaring 
pHiDent  MoHauk  Bank  t.  Bredtridc,  10 
Wend.  804;  OtntfA  v.  BUuOa.  18  Wend.  649. 

A  different  mie  obtain*  u  between  tbe  hold- 
«-  aod  dnwar  of  a  chedc  Aj  between  them, 
preeeittiBeaC  m^y  be  made  at  any  time,  and  de- 
kr  to  pteeeoimeiit  doe*  not  diacbarse  tbe  H^ 
hultr  of  the  drawer,  onleu  Iom  to  blm  hu  m- 
flohed.     LMU  T.  PkMia  Bank.  8  Bin,  480. 

Tba  moioa  here  it  not  npM)  the  Indorasmeot 
4rf  the  defendant,  but  upon  the  original  Indebt- 
edncM.  If  tbe  dtacharm  of  the  defendant'! 
UaUltty  aa  Indoner  diac£arMa  alao  hli  liability 
u  debtor  tor  tbe  original  oebt,  tbe  Indgment 
moat  on  th»t  gronnd  be  reveraed.  In  Mimil- 
ton  T.  Otmningkam,  8  BnxA.  (ISO,  Ohttf  Jvt- 
tict  Harabail  conddeted  the  effect  at  the  neg- 
lect of  tbe  bolder  of  a  tdll  to  give  dne  notlM 
of  dbboDor,  whereby  prior  parOM  thereto  were 
diacharged,  upon  the  HahDlty  of  a  debtor  for 
tbe  debt  for  which  tbe  bill  wu  drawn.  After 
abowine  thattheaathoritieain  which  the  debt- 
or bad  been  held  diacharged  proceeded  upon 
tbe  tbaorj  that  be  had  uutained  an  actual  Ion, 
be  reached  tbe  concluilon  that  the  tnie  princi- 
ple ia  "that  If  a  hQI  be  recetved  u  prondonal 
Sayment,  (he  omltalon  to  give  due  notice  of  ila 
bhonor  deprirea  the  creator  of  bU  action  on 
ibmx  Ull,  but  dote  not  oompel  blm  to  take  It  in 
•bKilnte  poyment,  or  deprive  blm  of  bis  action 
on  the  ortfnnal  debt  farther  than  damage  hu 
been  austciDed  actually  or  Id  lent  mppodtlon 
by  the  debtor."  See  alao  QailagKer  7.  BoberU,  9 
Wuh.  C.  C.  ISl:  Flitg  r.  Slut,  48  Oblo  Bl.  SS. 

I  am  not  rare  that  tfabi  doctrine  li  lecondla- 
bk  with  ezpreaaloni  In  the  opinion  of  this  court 
in  Smithr.  MitUr, US.  Y.  171.62  N.  Y.  54B. 
That  WManacUontotecoTeradebt  for  wbicli 
tbe  defendant  had  drawn  his  draft  on  J.  K, 
Pbwe  A  Co.,  and  forwarded  it  to  the  plaintiff, 
tbe  creditor.  It  wu  presented  oo  the  same 
day  It  was  received  to  the  dnweei,  and  tbe 
plslntfffa  receiTcd  therefor  the  drawees'  check 
on  a  bank  and  aurrendered  tbe  draft.  Tbe 
-check  wu  not  preaented  to  tbe  bank  until  tbe 
next  day,  when  payment  wu  rafuaed,  tbe 
1SL.B.A. 


drawer,  meanwhile,  haTiogfaUed.  Tbscbeck 
would  have  been  paid  If  it  bad  been  preaented 
on  tba  day  it  wu  glTen,  which  mtht  ban 
been  done.  Tbe  plaiutiffa  did  not  demand  a 
return  of  the  draft,  and  It  wu  not  piotMled, 
nor  wu  any  notice  of  ocm-payment  given  to  Ibe 
dnweea.  The  court  rendered  jndgment  for 
the  defendant  on  two  grottnds:  ;In<,  that  in  the 
absence  of  fffoof  of  dematid  and  refusal  and 
notice  to  the  draweea,  according  to  the  oaual 
coiuw,  there  could  be  no  recovery  upon  tlu 
draft  or  upon  tbe  indehtedoe«  upon  which  It 
wu  given ;  and,  iteond,  on  tbe  ground  of  neg- 
ligence In  failing  to  preaent  tbe  check  on  the 
day  on  wblcb  tt  wu  given.  Tbe  last  gronnd 
stated  was.  upon  tbe  facts,  asatfsfnctory  buU 
tor  the  Judgment,  and  the  ume  principle  wu 
»plted  upon  similar  faota  In  MeadvtiU  Firtt 
Sat.  BaiA  V.  Fourth  Sal.  Bank,  n  S.  Y.  880. 
In  tbe  view  wa  take  of  the  preaent  case,  it  Is 
unnseessaiy  to  inqniie  whether  the  caass  dtad 
from  this  and  other  courts  are  In  conflict,  or. 
If  so,  which  claM  of  caaea  stand*  upon  the  bet- 
ter reason.  The  court,  In  this  case,  dlteciod  a  . 
verdict  for  the  ^alotlff,  and  In  tbia,  we  think, 
then  wu  etnv.  It  cannot  be  doubted  that  if 
there  waa  evtdenoe  lending  to  sitow  tliat  the 
delay  In  weaeotins  the  check  to  the  Aabnry 
PaA  Bank  prevented  it*  coUectltm,  or  from 
which  the  Jurv  miriit  And  that  tbe  whole  or 
any  part  of  tne  deot  owing  by  the  drawer  of 
tbe  check  to  the  defendant,  tor  which  tbe  check 
wu  given,  wu  lost  by  reason  of  tbe  ddty  In 
tbe  preseotmnit  or  ij  dealings  between  tbe 
plaintiff  and  tbe  drawer,  la  respect  to  tbe 
check  withontthe  assent oftbeddendant,  the 
case  should  baT«  been  submitted  to  the  Jury. 
To  the  extent  of  the  Injury  the  law  would  treat 


Tbe  fact*  moat  favorable  to  tbe  defendant 
need  to  be  stated.  Woodruff,  the  maker  of  tbe 
check,  waa,  when  the  check  wu  given,  oon- 
ductlng  a  bote)  at  Aibat7  I^k,  and  tbe  par- 
tlea  to  tbe  action  were  guests  at  his  boose.  The 
defendant  wu  bidebtad  to  the  plaintiff  tor 
dentUtty  woA,  and  the  former,  who  resided 
In  New  York,  had  loaned  money  U>  Woodruff 
for  wblcb  the  check  was  given,  and  on  the 
same  day  tbe  defendant  received  tbe  check  he 
delivered  it  k)  tbe  plaintiff  on  bis  debt.  Wood- 
ruff bad  an  account  with  the  Asbury  Park 
Natlonsl  Bank.  On  tbe  day  of  the  dale  of  tbe 
check  Ibe  bank  charged  to  his  account  a  de- 
mand note  held  b;  tne  bank  against  him  for 
$S00,  but,  so  far  u  appears,  wTthout  any  no- 
tice to  Woodruff,  and  Ibis  rendered  bis  book 
accoimt   overdrawn.    Woodruff  wu   in  c 


used  part  of  the  receipts  for  current  expenses 
without  deposltlog  them,  end  between  the  22d 
and  81st  of  August  he  deposited  about  $IMO  in 
the  bank  to  the  credit  of  bi*  account,  and  the 
Inference  Is  that  it  wu  applied  in  pot  to  pay 
the  $000  note  and  In  part  to  pay  current  checn 
drawn  by  Woodruff. 

On  tbe  sad  of  Augun,  the  day  on  which 
Woodruff's  check  to  tbe  defendant  Is  dated, 
and  after  itbad  been  indorsed  to  tbe  plaintiff 
by  the  defendant,  Woodruff,  who  bod  been  In- 
formed of  the  transfer,  requested  tbe  plaintiff 
to  accommodate  him  t^  holding  the  check  a 


Hbw  Tobk  Coukt  or  AmuLs. 


ixrtiM, 


fffw  d&fi.  ■tBting  u  a  renaon  that  he  wm 
presaed  in  tbp  pajmeol  of  bla  accounlF,  to 
wbich  requeai  the  plaintiff  aveateil.  He  Bsiced 
tbe  plHiQliS  to  let  falm  know  wben  he  wished 
lo  uM  tbe  cbeck,  ae  he  would  then  proffer  it. 
Woodruff  testified  Ibat  be  bad  money  to  bis 
office  autfldent  to  p&y  the  check,  and  would 
have  paid  it  at  any  moment  bad  payment  been 
iQsiEted  upon;  that  be  was  in  tbe  receipt  of 
about  |600  a  day,  and  that  be  redeemed  a  num- 
ber of  other  cbecba  wbicb  went  to  proleat  at 
this  time;  that  two  or  three  days  after  tbe  con- 
versRlion  of  tbe  22d  of  August,  he  spoke  to 
the  plaintiff  again,  and  tbe  plaintiff  informed 
bim  that  he  ^d  eent  tbe  check  neat.  Wood- 
ruff said  to  him  tbat  he  regretted  It  very  much, 
aa  he  wished  to  make  proviaioa  for  tbe  check. 

The  carhier  ot  the  bank  letiiSed  that  there 
were  no  funds  (o  meet  the  check,  and  that  it 
would  not  have  t>een  paid  if  It  bad  beeu  pre- 
MDted  any  time  af  ler  tbe  33d  of  August. 

Od  August  81,  Woodruff,  who  was  behind 
Id  hit  rent,  waa  dlspoasesaed  fTom  tbe  hotel 
.  premises  and  bis  Ijuriuias  was  closed,  and  he 
then  was  and  now  is  Insolveul.  It  may  be  con- 
ceded that  tbe  only  obligation  upon  the  plaintiff 
as  between  blm  and  the  defendant,  was  to  pre- 
sent the  check  at  the  hai.k  for  payment  within 
the  lime  prescribed  by  law.  and  if  payment  waa 
refused  to  have  (he  same  protested  and  notice  I 
otDOD-pavmenl  to  tbe  defendant.  If  be  bad  per-  j 


One  of  the  objecta  of  requiring  prompt  Dotloa 
to  be  givea  to  indonera  and  otber  parties  aec- 
ODdarily  liable  on  commercial  paper  in  case  uf 
default,  le  that  tbey  may  have  an  opportuoily 
to  secure  themselves.  Checks  are  suppfwed  (o 
be  drawn  against  funds  of  the  drawer,  and 
prima  fade  where  it  is  shown  that  the  drawer's 
account  waa  not  good  the  Inference  of  injury 
from  non-preeentment  would  be  rebutted. 

But  where,  as  In  this  case,  it  is  shown  that 
tbe  maker  of  the  check  was  aolleltoua  that  It 
should  be  paid,  that  he  had  the  means  of  pay- 
ment at  command,  and  would  have  provided 
for  or  paid  tbe  check  it  paytnent  had  been  in- 
sisted upon,  tbat  tbe  bolder  waa  apprised  of 
the  facts,  and  for  the  accommodation  of  th« 
maker  refrained  from  prescDtlne  tbe  check, 
and  presentation  was  delayed  nndl  open  insol- 
vency of  tbe  maker  occurred,  and  be  became, 
by  the  change  of  circumstances,  unable  to  pro- 
Tide  for  the  check,  ft  cannot  be  aald,  we  thtrtk, 
that  there  was  no  legal  evidence  of  Injury  to 
be  lubmitied  to  the  jury. 

The  plalndfT,  tnatead  of  taking  fbe  tuual 
course,  undertook  to  deal  with  the  maker  of 
the  check,  fn  disreptid  of  taia  prlmai;  obliga- 
tion to  the  def«idaDt,  It  waa  for  the  jarj  lo 
pass  upon  tbe  drcnmatance*.  and  to  And  wheth- 
er tbe  conduct  o(  the  plaintiff  imposed  a  pecu- 
niary injury  upon  the  defendant.  To  the  ex- 
tent of  Bucb  injury  fbe  law  adjudges  that  the 
debt  of  the  plaintiff  has  been  paid. 

Tilt  judgment  Mou  ^avld  he  rmrted,  and  a 
new  trial  granted,  with  coats  to  abide  Uie  eveot. 

All  con5ur. 


NEW  YORK  COURT  OP  APPEALS  (9d  Wt.). 


AiisoD  HEATH,  Bapt., 
Jefferaoa  8.  HEWITT,  Appt. 


AeonT«y»ne«to  th•"lMlr■''artll•graIl• 
tor'■  Mm,  who  has  children  then  living,  reserv- 
ing to  blm  a  life  estate  after  life  eetaiea  in  the 
rrantor  and  anotfaei,  la  a  present  snuit  of  the 
fee  to  tbe  children. 

(June  2. 18B1.1 

NoTS.— IF/iu  m-»  "firtra." 

Tbe  prlmanr  meanlag  Id  the  lait  of  tlia  word  I 
"heirs"  Is  the  peraoni  related  to  one  by  blood,  who  ' 
would  iHlie  his  real  ee(at«  U  he  died  Inlestate,  and  I 
Ibe  word  embrBoee  do  one  not  thus  related.  It  Is  j 
not  strictly  proper  to  deelg-aats  persoos  who  suc^- 
ceed  to  the  personal  c«calc  of  ao  iotesuile.  The  | 
proper  prlmiiry  elgnlflcatlou  of  the  words  "next  of  i 
kin"  Is  those  related  by  tilood,  wbo  tako  pergonal 
eatate  of  ooe  who  dies  Intestate,  and  they  bear  tbo 
■ame  relailooto  personal  estate  as  the  word  "heirs" 
dOAS  to  real  estate.  Tbe  won]  "heirs"  and  "next  of  ' 
alQ"  would  not  ordinarily  be  used  by  any  tesintor 
(o  designate  peraoDs  who  were  not  related  to  him  I 
by  blood.    Tillman  v.  Davis,  B6  N.  T.  17. 

The  word  "heirs"  at  common  law  Is  required  to  | 
be  used  In  UmlDnB  a  tee  simple,  where  the  estate  la  : 
acquired  by  conveyani*  (nt^r  Biriw.  And  no  equiv- 
alent trords,  which  indicate  tbe  Intention  ot  the  j 

ty,  wilt  suffice.  If  the  oonveyanoe  l>e  not  made  to  I 
one  and  his  helra,  the  rrantee  will  take  only  an  es-  i 
tnte  for  bis  lite,  notwlUistaiidlii«  tbe  estate  ti  llm- 1 
13  L.  R.  A. 


APPEAL  bv  defendant  from  an  order  of  the 
General  Term  of  tbe  Supreme  Court.  Fiftb 
Department,  reversing  a  judgment  in  favor  of 
defendant  entered  in  the  Cayuga  County  clerk's 
office  upon  the  report  of  a  referee  in  au  action 
brought  to  recover  real  estate.     Af^rnod. 

Statement  by  Parker,  J^.' 

Appeal  from  an  order  of  tbe  General  Term 
of  llie  Supreme  Court,  Fiflh  Depart tn en t,  re- 
versing a  judgment  entered  upon  tile  report  of 
a  referee  dismissing  plain tiffa' complaint.  This 
action  was  brought  to  recover  one  equal  unilt- 

Ited  by  such  pbraaes  as,  "to  A  forever,"  or,  "to  A 
and  his  successors."  or  to  bis  ohlMreD  or  laoue  or 
ssslfful,  and  tbe  like.  An  express  dlreetiOD  that  tbe 
Bra.atee  Is  to  have  a  fae4lmple  estate  will  not  sup- 
ply the  place  of  the  word  "liel[s."~-Co.  Ul.  S  h;  9 
Prest.  Est.  S,  B;  i  Kent,  Com.  S,  note;  1  Spence.  Bq. 
Jur.  138;  Sediwlck  v.  LaOln,  10  AUen,  IHI;  King  v. 
Barns,  13  Pick.  £4:  Adams  v.  Boss.  30  N.  J.  L.  fill; 
Clearwater  v.  Rose.  1  Blackf .  13T;  Foster  v.  Joloe,  8 
Wash.  C.  C.  U8: 1  Washb,  Beal  Prop.  M. 

But  If  the  estate  t>e  acquirod  by  derfse  or  by 
lefflslatlve  (iraDt  the  technical  word  "heirs"  Is  not 
necessnry.  The  Intention  tooreate  a  tee-simple  es- 
tate may  in  suoh  cases  be  manifested  by  any  otber 
words  or  forms  of  expression.  Itutherford  v. 
Greene.15  tJ.  B.  KWheat-iae.  IL.ed.nfrBridgewa- 
ter  V.  Boltou.  e  Mod.  ini:  N'ewkerk  v.  Newkerk,  » 
Cal.  MS;  Juokstin  v.  Uousol,  IT  Johns.  281;  Godfrey 
V.  Humphrey,  JS  Pick.  537;  Baker  V.  Bridge,  12  net 
IT:  a  Bl.  Com.  108;  I  Wnshb.  Real  Prop.  SS. 

On  t!ie  other  band.  If  the  word  "heirs"  appears 
From  tbe  context  of  tbe  will  to  have  been  used  by 
the  testator  ss  a  word  of  pumhase.  tt  will  be  rlvei> 


)  17  L.  R.  A,   fifi+i   2t  L.     ».  , 


,  (i(!4:  3U  I-.  R.  A.  351. 


isn. 


UcATH  T.  Hbwitt. 


tMccI  elemith  put  of  certain  Undi  dcccrlbed 
Id  Ihe  comi^aini.  The  plalDtiH  WKrled  title 
bj  Tirtne  of  tbe  following  Instrament: 

"This  tatdeotnre,  made  this  twecWelgbth 
i*j  of  April,  one  tbotMar.d  eight  hundred  and 
foTty-aix,  between  Benjamin  Heath,  of  Locke, 


to  be  equall;  dWided  among  tbem,  of  _  _  _ 
ODd  part,  wltiiea»eib,  tliat  the  uld  part;  of  the 
flist  part,  for  and  in  conalderatlon  of  mo  hnn- 
dnd  and  Bftf  dollars, doeagnuit,  bargain, sell, 
confirm,  unto  tbe  aald  put^  of  tbe  tecood 
part,  and  to  their  beira  aod  asalgoa  forever,  all 
that  certain  i^ece  or  parcel  of  land  altnata  on 
lot  No.  thlrtv-three,  In  the  Township  of  Locke, 
bounded  aa  tollowt.  On  the  noTth  and  weat 
by  landa  owned  b;  the  belra  of  Salmon  Heatb, 
dcceaaed,  on  the  aonth  and  aouthweat  b;  the 
omter  of  tbe  highway,  and  on  the  eaat  bj 
landa  owned  brthe  aald  Benjamlii  Upatb,  con- 
taining about  itiirleen  acrea  of  land,  being  the 
e  premises  deeded  to  tbe  said  party  of  tbe 


Qrat  part  bj  Harvey  Heath  and  wife,  aa  by 

reference  lo  aald  deed  (book  77,  p.  em  will 

e  ftilly  appear,  excepting  and  reserrn 


myself  tbe  whole  nae  and  abaolute  coDtroT  i 


to  ber  during  ber  natural  life,  and  after  her  de- 
MBse  to  my  sen,  Warren,  during  his  natural 
Ufe.  And  further,  this  conveyance  ia  made 
■ubject  to  a  certain  Judgment  rendered  in  favor 
of  jonaa  Rude,  ol  two  hondred  and  fifty  dol- 
laia,  tbe  amount  of  which  Judgment  the  taid 
Warren  hereby  agrees  to  pay,  together  with  all 
and  riacnlar  the  faeicdhamenta  and  appurte- 
nance* thereunto  helonelug  or  In  anv  wise  ap- 
pcrtainiDg,  excepting  the 


tloaed,  to  have  and  to  bold  tbe  fald  premlsea 

above  described  lo  the  said  party  of  the  secoad 
part,  ihelT  heirs  and  assigns  forever;  aod  tbe 
■aid  party  of  tbe  first  part  for  bis  beira  dee* 


ft 

lawfully , „  _.  .. 

claim  tbe  whole  or  any  part  thereof  forever  to 
warrant  and  defend.  In  witness  wbereof.  the 
said  parly  of  tbe  first  part  has  bereuDIo  set  bii 
hsad  and  seal.  Ibe  dar  aod  year  first  above 
writteiL  Ifott  Bent,  26  space  from  top,  tbe 
worda  '  tbe  heirs,'  iDterllned  before  signing; 
also,  5th  space  from  bottom  tbe  words,  '  ex- 
cepUng  the  reserves  above  menUoned.' 
his 
"Benjamin  X  Heath,  [L.  a.]" 

Warren  Heatb  was  a  son  of  Benjamin 
Eeatb,  the  grantor,  and  at  the  dale  of  the  in- 
atrument  bad  eii^bt  children,  among  whoo)  was 
Ibe  plaintiff.  Tbereafier  three  cbildien  were 
born  to  him,  and  at  the  time  of  the  commence- 
ment of  Ibis  aclioa  all  of  his  children  nere 
living.  After  the  death  of  Benjamin  Hralb 
and  nis  widow,  Warren  Heath  entered  into 
possession  of  tbe  land  described  In  tbe  deed, 
and  so  continued  until  Jaauary  22,  1868,  under 
claim  of  title  as  life  tenant  nnder  tbe  instru- 
ment granted.  On  Ibe  day  lost  named  Warren 
Heatb  and  his  wife,  for  a  valuable  considern- 
lion,  quitclaimed  all  their  right,  title  and  in- 
terest in  &nd  to  such  premises  to  Harvey 
Heatb.  March  1. 1871,  Harvey  Heatb  and  wife, 
by  a  warranto  deed,  conveyed  said  lands  to 
Jefferaon  8.  Hewitt,  Ihe  defendant  in  this  ac- 
tion, who  subaequeatlf  went  into  poeaesaion 


the  devlaee  will  take  onlr  a 
Ufe  cMate,  whUa  bts  hetn  will  take  a  oonttaBent  re- 
MMlnder,  notwtthatandtnx  that  DrdliiarUT  the  rule 
in  iOiellar^  Oaae  would  make  ftate»«lmpleestata 
iDtbefiietdavlne.  UHob'sApii.BSPa.nS.tTAm. 
Rep.  107:  TIedeman,  Beal  Prop.  I  ST. 

Wbera  >  oonverai  oe  waa  made  to  ona,  as  tnistee 
[or  bia  wife  and  ber  "present  bebs,"  the  wotda 
"fiiaill  belis"  were  words  <tfdeaoriptlon  aa  to  who 
were  to  take  nnder  tbe  oonveranea.  and  were 
eqalvalenttnaartngrtlie  children  she  hadthentand 
tbp  wife  and  anob  ohUdren  took  aa  teoaats  in  coai- 
non.    CbeM-CUlerOo.  V.  FurtelLTlQa.  (ST. 

Id  the  drtl  law  the  word  "belr"  denotes  a  nnt- 
vetiall  auceeasor  In  ilie  event  oTdeatb.  he  wbo  ao- 
Uvelr  or  pasalvel)'  sucoeeds  to  tbe  entire  property 
ov  estate,  ria'hta  and  obllicatlons  ot  a  decadent  and 
occuplea  bla  plaoe.    Black,  Law  Diet,  title  Htir,  HS. 

Tbe  lerm  "heir"  baiaeveral  alimlflcaclona.  Some- 
HineB  It  refen  to  one  wbo  has  formallr  accepted  a 
■accession  and  taken  poaKadOQ  thentof;  Bomedmea 
to  one  who  ia  caltsd  to  aaooead  but  still  retains  tbe 
bcnlcy  of  Bcoeptiof  orrerHnmdng.  and  it  Is  fre- 
quently uaed  aa  applied  to  one  who  baa  formallr 


D  the  said 


In  the  habendum  ol 


cr. 

In  Brown  v.Lron,  AN.  T.41>,  lands* 
In  Olive  Hell,  "to  have  and  to  hold 
Olive  dartna  her  Ufa.  and  then  lo  desoend  to  itie 
sens  of  her  body,  and  to  their  hetrsaad  asalffna, 
forever;''  and  It  was  held  that  theae  worda  would 
hare,  tmt  tor  tbe  statute,  created  an  eetate  tall, 
■od  tij-  force  of  tbe  statute  tbe  same  alrallsbins  all 
estate  tall.  Olive  Hall,  the  urantee  nanied,  look  a 
tea. 

So  lo  tbe  case  of  Bohoonmaker  T.  Sheely.S  Denio, 


MX  tbe  words  used  li 

toe  the  estate  of  the  devisee  were  "to  have  and  Bo 
hold,"  dcocrlblnR  the  lands,  "unto  mj  said  sod  B. 
darhiK  hi*  natural  Ufe.  and  attar  his  deoeaae  to  bla 
helnandto  tbeirhelisaad  aedvna.  forever.'*  and 
the  same  ooncdnalOD*  were  reached.  That  It  was 
tbe  totentlon  of  the  arantor  to  orsata  an  estate  tall 
In  his  sister  Louisa  F.  Is  supported  by  tbe  folio  wlnr 
casca:  Grout  v.  Townaend,  S  Deolo,  SH;  Tander- 
beyden  v.  Crandall,  t  Denio,  IS;  Tan  Rensselaer  v. 
Poucher,  G  Denio,  SB;  Lott  v.  Vykoll,  B  M.  T.  Kfc 
Barlow  V.  Barlow,  t  N.  7.  B88:  Beaman  v,  Harvey, 
IB  Bun,  Tf,  Coe  v.  Dewltt.  S  Hun,  118. 

When  a  testator  uses  tbe  word  "bein,"  aa  ap- 
plied to  the  desoeDdacta  of  a  llvme  person,  the 
general  rule  ot  the  oonatruotion  is  that  be  intends 
the  ahlldren  of  suoh  person.  Came  v.  Rooh.  i 
Hoom  ac  P.  HB:  Dubleon  v.  Beaumont,  1  P.  Wms. 
at,  3  Bro,  P.  C  «:  QoodrlKht  v.  White.  1  W.  Bl. 
lOID:  Slmma  t.  Qarrot.  1  Dev.  *  B,  Bq.  SGB;  Bower* 
V.  Porter,  i  Pick.  IBT:  C^mpbeU  v.  Bawdon,  IS  N. 
T.  Ufl;  neard  v.  Horion.  1  Denio.  118. 

It  la  well  eslabllebed  that  when  tbe  grautaeslna 
conveyanoe  are  mentioned  and  deacrlbed  aa  tbe 
otilldren  of  "A.,"  it  la  sulBoleDtly  certain  to  make 
the  ^rant  valid,  for  by  tbe  nae  of  that  term  refer- 
ereooo  la  made  to  a  olanof  persona  in  esK,  and  tbey 
can  twidentilled  by  proper  proof.  The  ease  ot  TTm- 
(rtvllle  V.  Keeler,  1  Thomp,  de  C.  480,  Is  not  hostile 
to  the  views  which  we  entertain  on  this  proposition 
and  is  an  authority  In  support  ot  them,  Rlvard  v, 
QisenhoI.aSHun.UT. 

All  the  work*  on  the  law  of  tenure  unite  in  tbla 
proposition,  that  prima  fade  the  word  "belr"  ia  to 
be  taken  m  strict  legal  seose:  but  If  there  be  a  plain 
demonstration  In  tbe  deed  that  the  Brantor  uaed  It 


«8 


Hew  Yomz  Oouxi  or  AmuiA. 


Ibenof  under  mM  deed,  ud  mi  oootloiMd  np 
to  Uw  tlin«  of  Um  trial  of  tbta  kctlon.  The 
referee  foopd.  m  •  coodnrfoa  of  law,  thai  the 
deed  from  Beojanilii  Beatli  to  "the  beln-at- 
law  ot  Warran  Healh,"  who  wai  Urlog,  wu 
Totd  for  uncertalDtj  aa  to  who  wen  the  mnl- 
BM,  and  directed  Judgment  to  be  entered  dU- 
minlng  the  oompUlnt  with  coat*. 

Jfr.  8.  Edwia  Da^.  with  Mr.  H.  GreMo- 
field.  tot  appellant: 

The  aUeged  deed  waa  Told.  Vamn  Heath 
waallTlDg. 

Id  conaequeDoe  of  the  maxim  nmu>  «t  iartt 
MMKttt,  an  Immediate  pvaX  to  the  hein  of  A 
UTOld. 

4Cn 
8,  ed.  .uw,,,  ».„  ^  .»..^.  ^».».,  K-  -— 
i  180;  Siwrd  t.  <3i*aiikqf.  86  Bua,  347;  Xorrii 
T.  et^ihetu,  46 Pa. 900;  BaUt.  Uofiord,  IHck. 
». 

The  i^nuit  waa  by  ita  tenu  "immediate," 
though  ihe  gnntoi  ondenook  to  teaetve  a  lire 
eetate  lit  the  premlaea  to  himaelf,  foi  hi*  own 
life,  and  to  otheia  (or  th^  Uvei. 

Im*  t.  Fan  Avkoi,  84  Barh.  SW;  BBrnbeek 
▼,  WttOro^,  ft  Johsi.  78. 

A  deed  takee  effect  npon  dellverj  onlf .  De- 
Ilrei;  iropliee  acoeptaoce,  aome  act  on  the  part 
of  the  recipient. 

JaeJUen  t.  PMppt.  IS  Johna.  418. 

There  waa  no  proof  of  Iti  actual  dellreir, 
DOT  waa  there  a  preaomptloD  of  dellrery^ 

Qiferd  t.  Oerrigan,  7  Cent.  Rep.  877,  100 
N.  T.  S2S;  FithT  T.  BaU,  41  X.  tT  416. 

Mr.  W.  E.  HnffhlU,  with  Mr.  W.  W. 
Harsi  for  reepondent: 

A  meet  liberal  oonatmctlon  will  be  given  a 
deed  In  order  to  carry  out  the  intention  of  the 


Intentloii. 

nwneAr.OirAart,  1  N.T.  M;  BtAMtt  t.  Ovl- 
iw.  B7N.T.  306:CWffium  r.  A<kA,»7N.Y.504. 

The  deed  reoognliee  Warren  Heath  as  then 
llring,  and  therefore  doe*  not  nae  the  term 
"helra"  In  It*  naaal  leDU,  but  a*  meaning  hia 
hein  appArent  (hli  children). 

Etaad  t.  Hi>rUm,  I  Denlo,  160;  TmnortOaa 
T.  Van  DnttUer,  SI  Barb.  187. 

Thl*  ii  a  future  eatale,  within  the  meaning 
of  Ihe  Btatvie,  and  It  1*  not  ttow  neceaMry  th^ 
it  follow  a  preoedlDg  eatate. 

Bar.  Stat.  chap.  I,  title  a,  pt.  9,  g§  18,  80; 
Moortw.  Uud,  UN.  T.  70;  Shiuridan  r.  Bo^m. 
4Eere*,Oa0. 

Park«r,  J.,  dellTered  the  oplnioQ  fA  tbs 
court: 

Appellant'*  oontentlon  1*  that,  inaamocti  as 
Warren  Heath  waa  llvtog,  a  grant  lo  Us  betis 
WM  Told  for  onoertaintj,  aa  there  were  no 
peraoua  in  bdnc  who  could  take  under  tbat 
deecription.  It  1*  enentlal  to  tlw  vaUdltr  ot « 
grant  thai  the  partie*  be  oaowd  in  the  deed,  or 
(o  plainly  dealgnated  a*  to  dl*tingul*h  Uiok 
wltD  certainty;  and  It  1*  a**erted  that,  aa  ther« 
were  no  bdra  of  Warren  Heath  W  the  date  of 
the  deed,  ''  becauae  no  one  can  be  heir  dorlns 
the  life  of  hi*  anceator"  (Broom,  Legal  Max- 
imi,  *BS2),  the  granteea  woe  neither  named 
BOr  deaigualed.  Our  attentlnn  1*  called  to  the 
rale lalddown in Cmlae'* Blgeit  (titie  29,  ch^. 
8),  where  It  i*  laid  to  be  "artileof  thecomm^ 
Uw  that  00  inherltenoe  e*n  Te*t,  nor  anj  per- 
son be  the  actual,  complete  heir  of  another,  liU 


Ttie  word  **<ddldreD''  In  It*  prlmatj  eiMl  natiml 
eenae  I*  a  WMd  ot  pnrolia**,  bat  the  word**%ali*," 
and  "belt*«ttb*boa7"aia,ln  thetr  prtnuir  and 
natural  aenae.  word*  ot  llmltatlMi  and  not  ot  pur- 
ehaae.  Bohoonmaker  t.  Bhe«r.  ■  Dsoto,  «M;  B* 
eanden,  1  Paice,  M,  ■  L.  ed.  US. 

Kent  Btj*  tba  term  "hein"  mnct  be  uaed  a*  a 
mere deaarlpdon of  oneor  mora  lodlvldiMl*.  ora 
new  Import  gtnti  to  It  by  auperadded  or  engnflod 
woidBOtHmltatloDTUTuiffltaaeDaeandopentlon. 
Id  order  to  make  It  a  woid  ot  rnrtthiwn    i  Sent, 


Aflft.b7wll!,ofiwtwn>Bl  piopertr  to  the  "betn" 
ol  anr  penoD  In  tfaeereDtot  bli  death  li  a.slttto 
thoee  wbo,  If  sooh  penon  died  Inteatate,  wonld 
■uooeed  to  hi*  peiaonal  proper^  aoooidliig  to  law 
anle*itbe*'belie-at-law"l*tliepai*aQ-de*l(nated'' 
fo  tbe  will  to  take  the  perianal  propettr*  Hollo- 
way  T.  HoUoway,  6  Te*.  Jr.  M*;  Vanz  t.  Hender- 
•on,  1  Jao.  ft  W.  see,  vom  OltUngB  T.  UoDennott,  1 
If ;1.  ft  E. «:  Jaooba  v.  Jaoob*.  U  Bear.  UT;  Low  v. 
Bmldi,  S  Jar.  m.  B.)  {>*■  1.  P.  U4;  Doodr  v.  Hlggin*, 
>  Ra;  ft  J.  TS);  Re  Tartiet't  Tnut.  i  Kar  &  J.  138;  Bt 
Phllp'*  Trill,  L.  B.  T  Bq.  Ch*.  IGl:  nolayion  v.  TStr- 
took.  L.  B.  e  Bq.  Oa*.  158;  Be  Steven's  Iniats,  L.  EL 
UBq.Ou.IlD:  WlD^eld  t.  Wlngfleld,  L.  B.  •  Ch. 
TUv.  MM;  Crocm  t.  Herring.  4  Hawks,  OiB;  Freoman 
T.  Knisht,  1  bed.  Bq.  •»,  Hddtn«i  r.  Lout,  10  Ala. 
■08;  Oorbltt  t.  Corbitt  I  Jonea,  Eq.  Ul;  Soudder  t. 
Van  Andale,  18K.  J.  Bq.  V».  Houghton  v.  Kendall, 
T  Allen,  tti  Sweet  t.  Dutton.  10«  Han.  StO-.  De  Beeu- 
TOir  T.  De  BeauToIr,  8  H.  L.  Caa.  tSb  Be  Rootat,  1 
Drew  ft  B.  ffi^  dark  t.  CordU,  ^  Allen.  Ml.  Bee 
18L.B.A. 


note  to  Johneon  T.  Buprenu  LodceK.of  H.8L.S, 
A.  TBI.  K  Ark.  W. 

A  reeent  Butkucltr  on  the  mbjeot  tJbo*  *tataa  tb* 
law:    Tbe  laot  that  a  srantee  f*  not  deeorlbed  tv 


W,  Pltober  and  Iter  eUldren,  end  to 
antffni  forever.  It  wea  deobied  that  the  nnmber  ot 
ohUdren  (n  M*l  eonld  be  aaoertained,  and  tbe  max* 
Im  would  apply,  td  eartem  at  guotl  eartuni  rwUI 
potM.  TheoourtlieldthatiheuidberobUdTen  ta 
«■*(  took  a*  tenanta  In  oonunon.  BiamlltoD  ▼, 
PKoher.  IB  Ho.  aai 

A  deed  to  "F  or  her  heir*"  waa  held  ^ood.  Ho- 
mm  V,  Face,  IB  C.  B.  t  Wall,  mr,  IT  I.  ed.aHi  Beadr 
T,  Kearaler,  U  Itloh.  MB. 

A  deed  la  valid  which  la  made  to  tbe  lieiii-at-lnw 
ofapeteon  deoBMed.  Boone  v.  Hoora,  U  Ho.  49% 
0baw  V.  Loud.  U  Haaa.  US,  AjtA  aaa  Thomas  r. 
Mwehfield,  10  Plok.  SBL 

But  a  deed  made  to  the  Uvloc  helra  of  a  peieon. 
without  epeolfTlnc  the  namee  ot  tlMhelr*  en  oalled, 
la  void,  becauae  it  la  left  In  unoertalntr  who  are  to 
have  the  baneflt  at  tbe  oonvenuiaft.  Horrit  v. 
Btephens,  40  Fa.  SOO;  Wlnalow  r.  Wlnalow,  U  Ind.  8; 
Hall  V.  Leonard,  1  Plok.  IT. 

A  deed  oonvejlnK  propertr  la  not  void  tor  ni>> 
oertalntr  If  It  can  be  abown  who  wen  mtended, 
and  that  Cher  weie  In  life,  and  ovoUe  of  taklnj> 
at thetlmethedeedwaseieouted.  Honv.Odom, 
Dadley  (Ga.)  186. 

In  tbat  caae  the  aonveraiioe  waa  to  the  ohUdiaa 
of  Nancy  Jonee.    DevUn.  Deed*,  1 184. 


I«B1. 


Hkath  t.  ILtwirr. 


ibe  ancestor  ia  previouslj  dead, — ntnui  al  h<xre» 
antntit."  Id  BaU  v.  Leonard,  1  Pick.  37, 
frant  of  land  to  the  taein  of  A.  B.  -tm  held 
be  Tcdd,  and  in  a  disciualoD  of  Ihe  queHlioQ  the 
coun  aid:  "  No  case  bu  been  found  to  Bup- 
poit  ■  grant  to  &  man's  bein.  he  being  llTing 
at  tbe  lime  of  the  grant"  So  Id  MarrU  v. 
Stephen;  40  Pa.  200,  a  coaveyance  by  a  grant- 
or u> "  the  helra  of  bU  wn  Andrew,  who  was 
then  livinK,  was  held  to  be  void  for  uncertain- 
tj.  In  Bvm  f.  atepAtni,  61  Fa.  SSS,  tbe 
grantor  of  tbe  deed  under  cooaideratfon  wae 
also  tbe  grantor  In  the  iDStrument  before  the 
court  in  MorrU  t.  Stephent,  mora.  In  the 
Morrit  Cate  tbe  deed  described  toe  grantees  as 
heira  of  Andrew  Laulz,  Jr.,  and  the  coDaidera- 
tion  expressed  was  one  dollar  in  money  and 
"the  oaiuxal  loTe  and  affection  wbicn  the 
grantor  hatb  for  Bald  heirs;"  while  In  Ibe  Hut» 
Que  the  granlces  were  described  In  the  same 
manner,  bat  the  consideration  expressed  was 
one  dollar  and  "  tbe  natural  love  and  affection 
be  bath  for  hia  grandchildren;"  the  difference 
in  tbe  two  cases  being  that  in  tbe  latter  the 
woid  "grand-children"  fa  tbe  consideration 
ciaose  appear!  in  tbe  place  of  tlie  word  "heirs" 
in  tiie  fonoer.  In  tbe  flist  case  tbe  deed  was 
beld  to  be  void  for  uncertatoty.  But  tbe  sec- 
ond wsB  declared  to  conatituie  a  valid  grant, 
btmnae  the  word  "grandchildren"  defined 
what  be  meant  by  tbe  use  of  tbe  word  "belra" 
in  descriUng  tbe  granteea.  It  enabled  the 
coart  to  ascertain  that  the  word  "  heirs  "  was 
DM  used  in  Its  tecbnlcal  sense,  but  that  bv  it 
Ute  g;nQtor  Intended  to  describe  the  children 
of  Andrew  ImmXz,  Jr.  In  Rinard  v.  GUenhcf, 
35  Hun,  247,  tbe  court  asserted  tbe  general 
rale  that  a  grant "  to  the  faeiis  "  of  a  linng  per- 
son IS  TOld  for  uncertainty.  And  in  Jjmfr«- 
tii.le  T.  Keeler,  1  Thomp.  Se  C.  48fl,  tbe  court 
recognises  the  doctrine  of  the  cases  cited,  but 
held  that  a  deed  to  "E.  U.,  wife  of  A.  U.,  and 
ber  beirs,  the  children  of  said  A.  U.,"  was 
Talld,  and  operated  to  pass  title  to  the  children, 
beraoae  it  was  manlfcatlf  the  intention  of  Ibe 
granloT  to  conQae  the  Interest  coDTeyed  to  the 
cbildreo  of  the  parties  natned.notwithatanding 
Ihe  lue  of  tbe  word  "  heirs."  The  legal  and 
rell-undeiatood  meaning  of  the  word  "  beir  " 
U,  tbe  one  upon  whom  &  cast  an  estate  of  In- 
heritance, upon  the  death  of  the  owner;  and  it 
follows  that  thia  person  Is  uncertain  until 
death  occurs,  for  until  tbst  event  it  can  never 
be  known  to  whom  the  estate  will  fall.  Hence 
Ihedocirineof  the  cases  referred  to,  and  which, 
M  far  aa  we  have  observed,  atand  unques- 
tioned. If,  then,  the  word  "heirs"  in  this 
Iminiment  be  held  to  have  been  employed  in 
its  technical  sense,  It  would  follow  Ihat  the 
deed  should  be  declared  void  for  uncerlainty. 
The  courts  of  this  State  do  not  appear  to  have 
been  called  upon  In  the  case  of  a  deed  to  de- 
lermioe  whether,  in  the  light  of  other  facts 
appearioe  in  the  deed,  and  the  circumatancea 
sunoundlng  Its  execution,  the  word  "heirs" 
may  not  lie  construed  as  meaning  children  of 
tncn  living  person,  If  it  appears  that  such  was 
maniteitly  the  intention  of  tbe  grantor.  But 
io  lit*  comtTuctlon  of  wills  tbe  queatlon  has 
been  considered,  in  Board  v.  Barton,  1 
Denio,  165,  tbe  testator,  after  making  aundrv 
bequests  and  devises,  and,  among  others,  to  hu 
-son  J.  B.  Q.,  devised  tbe  residue  of  bis  real 
13L.B,A. 


estate  without  words  of  perpetuity  to  bl*  mb 
J.  B.,  on  condition  that  be  should  pay  hb 
debts;  and  added  that,  If  J.  H.  should  die 
without  issue,  at  bis  decease  tbe  i«&l  estat« 
should  be  equally  divided  among  the  helra  of 
bis  son  J.  B.  H.  It  was  held  that  the  words 
"heirs  of  J.  B.  H.,".be  having  children  liv- 
ing at  the  time  of  making  the  will,  sufficiently 
dralgnated  these  cblldrcn  as  tbe  executory  dev- 
isees, though  J.  B.  H.  was  himself  then  liv- 
ing, he  being  referred  to  In  the  will  as  a  living 
person.  J^^t  Beardsley,  in  delivering  Ibe 
opinion  of  tbe  court,  aaid:  "Where  the  will 
recognizes  the  anceator  aa  llviug.  and  makes  a 
devise  to  his  heir,  eo  nomine,  this  abows  that 
the  term  was  not  used  In  the  strictest  sense,  but 
as  meaning  the  heir  apparent  of  the  ancestor 
named."  Now,  in  thia  case,  Warren  Heath 
was  living  at  the  time  of  tbe  making  of  tbe 
deed,  which  fact  aufficiently  appears  In  tha 
deed,  because  the  grantor  reserved  to  him  a 
llfe-eatate  in  the  lands  sought  to  be  conv^ed; 
and  he  had  children  living,  among  whom 
was  the  plaintUF  In  this  action.  In  Van- 
nortdaU  v.  Van  Deemter,  SI  Barb.  137,  the 
devise  was  to  the  leeal  helra  of  hia  (teatator'a) 
brother  A.,  deceased,  and  to  the  legal  heirs  of 
his  sister  H.,  deceased,  and  to  the  iieirs  of  bis 
brother-in-law  W.  V,  At  testator's  death,  W, 
V.  was  still  living.  It  was  held  that  the  word 
"heirs,"  In  so  far  as  It  related  to  the  heirs  of 
his  brother-in-law  W.Y.,  was  used  as  synony- 
mous with  the  word  "children,"  for  the  will 
assumes  that  be  was  then  living;  that  the  chil- 
dren of  W.  T.  were  entitled  to  taice,  and  that 
the  estate  became  vested  In  them  immediately 
upon  the  death  of  the  testator.  These  cases 
were  cited  with  approval  In  OuAman  v.  Bar- 
ton, SB  N.  T,  1«,  in  which  the  rule  Is  laid 
down  that  to  the  word  "heirs"  must  be  given 
the  ordloaiy  legal  meaning,  unless  It  ap[)ears 
that  tbe  testator  used  the  word  in  other  than 
tbe  primary  legal  sense.  In  which  event  courts 
should  give  ^ect  to  tbe  Intention  of  tbe 
testator.  If  It  be  said  that  both  in  England 
and  !□  thia  country  the  courts  have  more  gen- 
erally supported  IndeHnite  forma  of  transmis- 
sions by  will  than  by  grant,  because  in  the 
case  of  wills  they  are  Intended  to  go  into  ef- 
fect at  a  future  time,  and  to  provide  for  future 
and  uncertain  events,  not  only  for  individuals 
named,  but  also  for  described  classes  of  donees, 
to  be  ascertained  by  evidence  at  the  death  of 
the  testator  or  afterwards,  while  in  the  case  of 
tbe  present  conveyance  the  very  nature  of  the 
act  excludes  the  nocessltv  of  indefiniteness,  it 
may  be  answered  that  this  difference  Is  not  of 
moment  in  determining  whether  the  particular 
rule  of  construction  adopted  in  the  cases  cited 
ia  applicable  here.  The  determination  made 
was  that.  If  from  the  whole  will  it  was  mani- 
fest that  in  usinff  the  word  "heirs"  the  testator 
meant  "children"  the  court  should  so  construe 
it,  and  thna  give  effect  Io  the  Intention  of  tbe 
testator.  But  the  Statute  also  requires  the 
court  to  give  effect  to  the  intent  of  the  grantor 
in  making  the  conveyance  before  us,  if  it  mav 
be  done  consistently  with  the  rules  of  law.  It 
provides  that,  "in  the  construction  of  every 
Instrument  creating  or  conveying  or  authoriz- 
ing tbe  creation  or  converaoce  of  any  estate 
or  Interest  in  lands.  It  stiall  be  tbe  duty  of 
courts  of  Juatice  to  carry  into  effect  the  111- 


Texu  Supbeiu  Coubt. 
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t«Dt  of  the  p«tU«i,  «>  far  so  such  intent  c»n  be 
collectcil  from  (be  wbnie  iDMnimcot,  and  ia 
coDsuteDt  with  tlie  rules  oflaw."  1  Rev.  SiM. 
Edmond'i  ed.  p.  099,  g  2.  As  the  intent  of 
the  partle*  ia  to  govern  in  granti  h  well  a« 
wills,  there  seems  to  be  do  buis  od  which  to 
found  a  distinction  between  them  as  to  the  in- 
lerpretation  to  be  given  to  the  word  "heirs,"  if 
in  the  one  case  as  In  the  other  It  appears  that 
It  was  not  the  IntentloD  nf  the  granloi  or  testa- 
tor to  use  It  In  its  oidttinrj  legal  sense.  We 
are  then  to  ascertain  whether  the  grantor  In- 
lended  by  tbg  words  "the  heira  of  Warren 
Heath"  to  deaifcnato  and  describe  the  cbildieo 
ot  Warren  Heath  as  Us  grantees.  It  has  been 
determined  in  many  cases  that  the  word  ''heirs," 
notwithstandlDg  its  primary  and  wetlundei- 
tload  meanicig,  ia  anscepllble  of  more  than  one 
Inlerpretation.  Btard  y.  Barton,  VannortdtUl 
V.  Van  Dectnttr,  Outhman  y.  Borton,  lupra. 
And  in  determlniDg  which  must  be  here  given 
we  ma;  look  attheaurroundiog  circumbtaocea 
existiog  when  tlie  contiact  was  entered  Into. 
the  situation  ot  the  parties,  and  tbe  subject 
matter  of  the  instrument.  French  t.  Oartiart, 
1  N.  T.  98:  Coleman  v.  Beadt.  97  N.  Y.  5«- 
&S3.  At  the  date  of  t^e  Instrument  Warren  | 
Heath  iiad  eight  children,  who  were  also  the 
grand -children  of  Benjamin  Heath,  the  gran- 
tor. Warren  Heath  was  not  only  living,  but 
the  deed  distincil;  recognizes Ibalfact,  in  that: 
fifrit,  it  leciies  that  the  "coaveyaoce  ia  made 
subject  to  a  certain  judftoient  rendered  iu  fa- 
vol  of  Jonas  Rude  ot  $2&0,  the  amountol  which 


judgment  the  said  Warren  henby  agree*  b> 
pay;"  t.ai,  teeond,  tbe  Inilrument  undertakes  to 
reserve  "tbe  whole  use  and  absolute  comrol  of 
the  aald  premises  .  ,  ,  lo  my  son  Warren 
during  his  life." 

These  facts  bring  the  qnestloo  before  u» 
within  tbe  rule  laid  down  m  Beard  y.  Burton 
and  other  cases  cited  tupra,  that  when  a  will 
recognizes  the  ancestor  aa  living,  and  makes  ft 
devise  to  his  heir  in  that  name.  It  shows  that 
the  term  was  used  as  meaning  the  heir  appar- 
ent of  tbe  ancestor  named;  or.  as  stated  In  the 
VannondaU  Que,  that  the  word  "heirs"  waa 
used  aaaynonymous  with  the  word  "children." 
That  be  intended  to  describe  the  children  of 
his  SOD  Warren  as  hlsgranteea  is  further  sup- 
ported by  the  fact  that  the  grant  is  by  Its  term* 
hnmedlate,  the  grantor  uodertaklng  to  reserv« 
a  life  estate  In  toe  premises  to  himself  and  u> 
others  for  their  lives.  The  conveyance  waa 
not  to  Warren  Heath  for  life.  and.  after  hi* 
death,  to  his  beirs.  but  It  constituted  a  present 
grant  to  persons  whom  the  grantor  designated 
as  the  heirs  of  Warren  Heath,  with  an  at- 
tempted reservation  for  tbe  benefit  of  Warren, 
and  the  only  personsanswering  that  descriplioB 
in  any  sense  in  which  tbe  word  is  employed, 
whether  technically  or  populariy,  would  be  the 
children  of  Warren. 

Tha  order  t/ievXd  b«  i^lrmed,  and  judgment 
absolute  rendered  against  die  appellant,  wltii 

All  concur,  except  Bradler  and  Haly bw 
JJ,,  not  sitting. 


TEXAS  SUPREME  COURT. 


Joseph  NALLE,  Appt., 


TIm  Male  of  ft  lot  OB  sAleh  half  of  ft  partT> 
wsdl  la  atanlUny  to  a  use  of  the  wall  by  ue 
owner  within  the  meanlDB  ol  bis  ooDtmot  to  pay 
half  Ita  value  wben  he  used  the  walL 

(Har  ».  int.) 

APPEAL  by  detendant  from  a  judgment  of 
the  Diatrict  Court  of  Travis  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover defendant's  proportion  of  the  cost  of  a 
party- wall,     Afflrmtd. 

Tbe  facia  sufliciently  appear  in  the  commis- 
sioner's opinion, 
Meur:  Wftlton,  Hill  *  Walton,  for  ap- 

The  petition  does  not  allege  a  breach  of  the 
contract,  which  it  seta  out  ns  the  foundation  of 
the  suit;  there  being  no  allegation  of  an  ex- 
press or  implied  contract  on  tlie  part  of  Nalle 
U)  use  tbe  wall,  his  act  In  parting  with  it  was 
nol  a  breach  of  tbe  contract  set  up,  and  the 
court  erred  in  not  auataioing  his  exceptions  to 
the  i)etitIon, 


Nora.— See  nota  to  Harlmr  v.  Evani 
K.  &.  41.  Also  fowler  V.  Saks  ID.  C.I  T 
SQJ  Nalle  V,  P»«srl  (Tei.)  1 L.  R.  A.  3EL 
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As  to  construction  of  the  contract,  aee  opin- 
ion on  former  appeal. 
Hamilton  v.  oio'teoek  (Tex.)  1888. 
As  to  condiUonal  contracts  or  promises  upon 

contingency,  eee^ 

HaaiUU  v,  Lani.  48  Tex.  874;  OaHitle  v. 
Bvok§,  58  Tex.  421;  Olip/iant  v.  Woodbum 
Coal  db  Jfin.  Co.  68  Iowa,  333;  Ball  v.  Lot 
AnqiUt  Chuntti  (Oal.)  Msv  18.  1887;  LoHUard 
T.  Sllner,  36  N.  T.  678,  8S  Barb.  188;  Rag  t. 
Bodge,  15  Or.  20;  1  Polhier,  ObL  pp.  187 
(marg.  p.  48}20i,  Evans,  notdd. 

As  to  party- widl  contract,  see — 

Cole  T.  BugAf.  54  N.  T.  444,  18  Am  Rep. 
BIB. 

Whether  any  Implied  contract  arises  In  caso 
of  party- wall  built  without  agreement,  see — 

Tledeman,  Real  Prop,  g  62l>.  nofa  S:  8  Wait, 
Act.  &Def.  710. 

The  court  not  having  found  that  defendant 
Nalle  agreed  eilher  expreasly  or  impliMlIy  to 
build  or  otherwise  use  the  wall,  and  not  bav- 
iog  found  that  said  Nalle  was  bound  under 
the  agreement  not  to  sell  hia  lot,  the  fact 
of  sale  and  consequent  Inability  on  the  part 
of  Nalle  to  use  thu  wall  constitutes  no  breach  of 
the  contract  found  by  the  court  as  the  basis  of 
ils  jud^'menl. 

Meuit.  Sh««ka  A  Sbeeka  for  appellee. 

iMo.)  lOL.       Hftrr,  J.,  filed  the  following  opinion; 
~.  A.  ftf,      1'he  statement  ot  the  case  is  taken  from  the 
brief  of  appellant:    "  Appellee  brought  tbii 


See  also  17  L.  R.  A.  400;   19  L.   R.  A.  240;  37  L.  R.  A.  402. 
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Kilon  oriKhially  agaioU  ippelluit  Biid  Qecago 
ficbuworib  tor  the  recoTery  of  liilf  the  nl- 
H  of  ■.  pany-wall.  He  recovered  Judftment 
•giinat  boUj,  whlcli  Juilgineni,  no  tippetl,  WW 
nrtnai  by  IbU  court.  Tlio  case  bsring  been 
icftired  to  and  decided  bj  commtwionerB  of 
ippeala  on  aEreement  of  pBiiiee  (JVoUe  v.  Paggi 
(fez.t  1  L.  R  A.  S3),  appellee  dismiued  u  to 
Srhuwortb.  and  ameodea  bU  petition  m>  ai  to 
cbar^  Kalie  alone  od  alleged  contract  to  pa; 
for  balf  the  party-wall.  Trial  by  tbe  court 
multed  in  judznieDt,  March  15,  1B8S,  against 
appellant  foi  |627.80,  half  tbe  value  of  tbe 
wall  and  intereat  Tbe  court  filed  andlDgs  of 
tin  Mxl  coDclusioii*  of  law.  Appellaot  bad 
eicepiioiis  noted,  and  gaTe  notice  of,  and  per- 
ttcied  appeal." 


OTcmiled  In  tbe  court  below,  is  as  ftdlows: 

"  That  on  or  about  tbe  said  ith  day  of  Aa- 
gull,  1S75,  the  defendant  and  tbe  petitioner 
made  and  eatered  into  a  parol  contract  by 
which  it  was  agreed  that  petitioner  might  build 
a  wall,  to  be  a  parlilion  wall,  on  the  line  be- 
tween their  two  incta  of  land  so  owned  by 
them  M  aforesaidi  Ibat  in  m>  doing  be  might 
eztNid  tbe  foundation  thereof  one  foot  upon 
the  land  of  defendant,  and  should  extend  one 
foot  upon  the  land  of  petitioner,  so  as  to  have 
one  half  of  the  foundation  and  wall  upon  the 
land  of  defendant,  and  one  half  thereof  on 
the  land  of  petitioner,  and  that  as  iood  as  de- 
fendant desired  to  use  said  wall  be  would  pay 
one  half  of  ibe  value  thereof  to  tbe  petltior"-- 


The  objection  to  tbe  petition,  as  oisde  by  tbe 
defendant,  is  that  Nalle  was  only  to  become 
bahle  In  the  event  tbat  "  be  desired  to 


wall;"  and  the  petition  fails  to  show  the  hap- 
pening of  this  contingency.  Tbe  petilloD, 
nowever,  further  alleges  elsewhere  "that  ailer- 
wardB,  to  wit,  in  October,  1888.  the  defendant 
■old  and  conveyed  his  pan  of  the  lot  to  one 
George  tichuwortb,  who  has  improved  the 
aame,  and  who  began  to  use  said  partition  wall 
■1  that  time,  has  been  ever  since,  and  itill  ia. 
nsing  the  same  ai  the  vendee  of  defendant,  and 
thereby  rendered  it    out   of  his  ideFendant'a) 

Ewer  to  use  said  wall  bimseir,  ibough  he  and 
1  said  Teodee  derived  tbe  full  benefit  thereof . " 
There  la  no  need  of  coDatdering  the  several 
•augnmeols  of  error  separately,  or  tbe  action 
of  ue  court  upon  the  demurrers  apart  from 
the  conclusions  of  law.  There  la  but  one 
question  presented,  end  to  be  determined,  in 
our  ertlooate  of  tbe  record.  Do  the  facts  as  al- 
leged and  proven  show  tbe  liability  of  the  ap- 
pctlant  to  pay  for  one  half  of  Ibe  cost  or  value 
of  Ibe  partition  wall  erected  by  (be  appellee  ? 
The  findings  of  Ibu  cuuii  are  as  follows:  "(1) 
In  1875,  plainlifF  and  defrndont,  NbIIp.  owned 
adjoining  lots  on  Pecan  Sireet,  in  the  City  of 
Ai,EliD,  and  In  that  year  plHlnLilT  built  a  partl- 
lion  wall  upon  the  division  line  btriwceii  said 
lota,  as  alleged  in  b<s  peii'inn,  one  half  on  bis, 
and  the  other  half  on  Xalle's  lot,  which  wait 
was  and  ia  worth  $1,000.  (2)  The  wnll  was 
placed  over  on  NhIIc'^  lot  by  plnintift  on  an 
nnden^Mnding  or  agreement  hud  belween  them 
that  when  Kalie  Ui>ed  the  nail  lie  would  do 
What  was  right  nboui  it  In  Ibe  way  of  cniu- 
pcnsaiing  ptointifT;  he(fliille)  then  expccUng 
to  build  a  bouse  ou  bis  lot.  This  undeisiand- 
IS  L.  R  A. 


Ing  was  bad  before  tbe  fouudatwowMiinished. 
(8)  In  October,  1S84.  Nalle  sold  his  lot  to  one 
Scfauwortb.  who  knew  the  whII  was  over  on 
bis  lot,  and,  while  he  was  still  owing  Nalle 
$1,S00  on  the  lot.  Psggl  mnae  kDotro  to  hlui 
his  claim  for  building  balf  i>r  the  wall,  and  be 
Tefuaed  to  pay  for  It,  and  Nalle  ha*  also  refused 
to  pay  for  it.  In  1884,  after  his  purchase, 
Schawortb  built  a  house  upon  the  lot,  using 
about  thirty  feet  of  tbe  partition  wall  aa  otie 
side  of  his  house.  CoDciusions  of  law:  On 
appeal  from  a  former  Judgment  In  thia  case, 
tt  was  held,  on  the  aame  state  of  facta  as  above 
fonnd,  ibat  Scbuwortb   was  not  liable,  and 

Elaiotlff  bad  dismissed  as  to  him.  As  lo  tbe 
ability  nf  defendant,  Nalle,  this  coutt  holds. 
upon  the  facts,  that  aa  tbe  platuliS  erected  the 

Sirlilion  wall  upon  Ihe  undersliinding  that 
alle  would  do  what  waa  right  about  It  when 
be  used  it,  and  as  Nslle,  after  the  completion 
of  the  wall,  aold  Ibe  lot,  and  put  It  out  of  bit 
power  to  use  it,  and  In  tbe  power  of  an- 
other to  get  the  beneSt  of  said  wall  withotit 
paying  plslnlifftor  it,  therefore  Nalle  iabnand 
to  pay  plaintiff  one  half  of  its  value,  or  the 
sum  of  fCOO,  and,  as  bis  liability  rose  when  be 
sold  the  lot  lo  1884,  this  sum  should  draw  in- 
teiest  at  eight  per  cent  from  January  1.  1H86." 
Appellant  contends  thai,  upon  (he  facta 
found  by  the  court  below,  it  should  have  ren- 
dered judgment  In  his  favor,  because,  he  says, 
as  it  was  optional  with  him  to  uae  tbe  wall, 
and  as  he  never  bullded  on  the  lot,  nor  used 
[be  wall  aa  contemplated  by  the  agreement, 
the  contingency  in  which  he  would  become 
liable  to  make  compensation  for  one  balf  of 
the  wall  has  not  yet  arisen.  To  this  we  cannot 
accede,  bui,  on  the  contrary,  concur  in  Ibe 
conclusions  of  the  district  court.  When  the 
wall  was  etecled,  or  ratber  being  erected, 
Nalle  agreed  nith  Paggi  to  "do  what  was 
rigbt  about  li  in  the  way  of  compensating  him"  , 
whenever  tbe  former  should  use  the  wall;  and 
we  think  a  use  of  the  nail  by  appeDanl  at  some 
time  was  undoubtedly  contemplsted.  Here, 
then,  is  an  express  agreement  or  promise  to 
pay,  conditional  only  upon  tbe  use  of  the  wall 
by  Nalle  in  any  way.  The  wall  was  erected 
mtb  his  cnneeut,  ana  for  at  least  bis  prospec- 
tive benefit,  and  was  placed  as  niucb  on  bis 
land  as  ou  thai  of  tbe  appellee.  His  liability 
did  not  neceaaaiily,  as  we  think,  depend  upon 
tbe  erection  of  a  building  by  him  on  his  own 
lot,  connected  with  the  wall,  Blihoush  that 
nndiiubtedly  would  have  been  a  use  Iherrof. 
His  vendee,  however,  has  made  such  use  of  a 
part  of  tbe  wall.  By  selling  his  loi  tonnotber. 
carrying  with  it  tbe  right  to  use  the  wall,  or  at 
least  depriving  himself  of  such  right,  the  ap- 
pellant effectually  put  it  out  of  his  power  to 
build  to  Ihe  wall,  or  use  It  in  any  othur  mode. 
Bv  his  own  voluntary  act  he  thus  put  it  out  of 
b{s  power  to  make  any  direct  uae  of  the  wall  as 
originally  contemplaied,  and  therefore  pre- 
vented tbe  happening  of  tbe  contingency  in 
which  he  was  to  make  compensation  evec  If 
we  suppose  tbat  the  sale  of  the  lot  was  not  a 
use  of  the  wall.  Where  a  party  ihua  renders 
impoKuilile  the  performance  oi  the  coniract 
upon  bis  own  part,  to  the  detriment  of  the 
other  contracling  party,  there  can  be  no  doubt 
of  bis  liabilllv  under  the  ccutracl.  and  that  a 
right  of  action  Hgninsi  hiui  immediately  ac- 
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cnie«,  PAiUtot  t,  Serndon.  78  Tei.  878; 
I^n  y.  Anianon,  86  Md.  507,  11  Am.  Rep. 
SOB.  It  would  be  uncoDKlontble  to  allow  one 
uf  the  parties  to  a  contTact  to  rccelTe  tbe  beue- 
fita  thereof,  and  tbea  repudlale  it  with  im- 
puoilj.  But  wearefuriherof  ihe  opinion  tbtt 
tbe  lale  of  Uie  lot  bj  the  appellant  to  Scbu- 
worlh.  earning  with  It  ODe  half  of  the  wall 
erected  by  the  appellee  at  hia  own  eipenae  for 
the  jolnlDeneflt  of  both  lota,  was  a  use  of  Ihe 
wall  b;  Nalle,  wltfaia  tbe  meaniag  of  the  COQ- 
tracl,  and  thereby  Bied  hia  liability.  It  miut 
be  supposed  that  he  wai  paid  for  Ills  loterest 
in  tbe  wall,  or  look  tbat  into  consideration, 
when  he  conveyed  to  3cbuwonb.  He  bad 
agreed  to  do  "what  was  right"  when  be  should 
use  the  wall.  Tbe  right  thing  to  do  was  (o 
pay  one  ball  of  tbe  value  thereof  to  Pag^. 
Thli  he  did  not  do,  though  he  baa  used  Ibe 
wall,  and  reaped  some  of  Ihe  lienefila,  as  we 
must  presume,  of  its  erection.  The  wall  bar- 
Ing  been  built  partly  on  Nalle'i  land  wltb  bis 
rnnsent,  and  thus  made  a  perl  thereof,  to  his 
beneSt.  wi'Ji  an  expectation  upon  the  part  of 
t  Bggi  that  be  would  be  compensated  propor- 
ttOD^ly,  a  promise  to  do  so  upon  the  part  of 
Nalle  migbtbeimpliedundertbe  citcumstances, 
were  there  no  express  agreement  to  that  effect, 


particularly  as  be  not  only  got  the  beneDt  of 
tbe  wall  himself,  as  we  hare  seen,  bat,  by  tba 
sale  of  tbe  lot,  autborUed  Schuworth  to  use 
Ihe  wall,  and  the  latter  has  made  Ibe  rery  uaa 
thereof  which  appellant  oontends  wax  origin- 
ally contemplated.  Quifaeilpar  aHumfaeit 
per  m,  quoted  by  the  appellee,  might  well  be 
applied.  We  have  carefully  examined  Uie 
facts,  and  read  with  tnUrost  the  brief  and  ai- 

Sument  lot  appellant,  but  have  been  unable  to 
IscoTet  any  principle  of  law  applicable  U>  the 

u  Justify  the  concluaion  that  his 

le  compensation  has  never 
of  the  opinion  that  upon  the 
plainest  principles  of  justice,  and  eccordiu«  to 
tbe  authorities,  appellant  would  be  liable  to 
tbe  appellee  to  the  extent  determtned  by  the 


the  judgment  below,  upon  such  promise  t_ 
pay  as  might  be  legally  implied  from  tbe  acta 
and  underscanding  of  tbe  partiea  under  the  cir- 
cumstances  of  the  ease.  Fub  Riohardion  v. 
Ttg/eji.  191  Mass.  457;  HwA  v.  FUniyt.  80  DL 
;i56;  Day  v.  Cairn.  110  Mass.  014. 

We  conclude  that  iAt  jttdgment  Might  ta  bt 
affirmed. 

Adapted  b7  Supreme  Court,  Hay  £9,  1891. 
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Nocm— Parol  coldmu  oi  attetino  (ndorMment. 

While  it  is  elementary  law  that  parol  evidence  la 
Incompetent  Co  vary  the  terms  at  a  wrltlen  ioitru- 
ment,  stlli  It  li  equally  well  settled  tliat,  as  between 
tbeorUlual  partiea  to  oommerclal  paper,  aucli  proot 
la  admlMlble  aa  will  bave  a  lendBucy  ta  establish 
tbe  character  In  whlob  an  indoiser  Intended  that 
bitsbould  be  bound;  and  proof  of  ttaisintenilon  will 
oouatervail  the  prima  tacie  pt«sumpcloni  whloh 
Ihelawladultteg  wlihrefert-noeto  tbe  paper.  Riley 
v.  Qerrlsh, »  Cush.  IH:  Sylreeter  r.  Downer.  X  Vt. 
8K;  Owlngs  v.  Baker.  M  Md.  ffi;  Nurre  v.  Cbllten- 
den,  68  lod.  «5;  Pleree  v.  Irvine,  1  Minn.  388;  HCrDng 
V.  Riier,  IB  VU  B6B;  Quln  v.  Sterne.  ^  Oa.  SH;  Qood 
v.  Martin,  Mi  D.  S.  Sb,  U  L.  ed.  BIS. 

HaU  taka  tfMt  from  delltwrv. 

Like  a  deed  or  other  written  oontnct,  a  promls- 
MHT  note  takes  etrect  from  dHllTerr.  and.  aa  tbe 
delivery  ii  something  that  ooouia  aubseqaently  to 
the  executioD  o(  the  iDstrument.  it  must  neoea- 
sarlly  I>e  a  queetlnn  of  laot  when  tbe  delivery  was 
made.  Parol  evldeuoe  Is  therefore  admissible  to 
ibow  when  tbat  took  place,  as  It  oaunot  appear  In 

le  termg  of  the  note.    X  Taylor.  £v.  Stb  ed.  1001; 

all  T.  Cbzeaove,  I  Sast.  477:  Cooper  v.  Robinson, 

I  Mem.  &  W.  OH. 

Presumptions  are  seldom.  It  ever,  conoluslve.  at 

ast  wbcu  applied  to  commerolal  paper,  except  In 

iTor  of  autnequent  bona  flde  holders  for  value, 
before  maturity  and  without  ooMoe.   A    ' 
.i8L.R.A. 


the  original  parties  to  tbe  paper,  parol  evidence  la 
competent  to  explain  the  contractual  relation  and 
the  equities  It  Involves.  Smltb  v.  Morrill,  64  Me.  IS; 
UendenhaU  v.  Davia,  72  H.  C.  UU:  Hosa  v.  Bspy,  SS 
Pa.  ltd:  Maxwell  v.  Van  Sant,  IS  Ul.  U. 

The  principle  above  sited  obtains  In  oasesof  blank 
Indorsement  of  a  non.ne«atlal>le  note.  Jaoquca  v. 
McKnl«ht.  »  N.  J.  L.  BS.  note 

By  statutory  provklon.  In  QsorBla,  all  blank  In- 
doraements  are  subleot  to  explanation  by  onl  evl* 
dcQoe  as  between  the  Immediate  partiea  lo  tlie 
paper.    Code.  1 3808. 

But  tliere  la  a  Formidable  array  of  authority  to  the 
effect  that  blank  Indorsementa  of  commercial  paper 
are  perfected  contracts  In  writing,  and  oannot  be 
varied  or  alieml  by  the  Interpoeltlon  of  parol 
proof.  Stack  v.  Beacb,  li  Ind.  G^l:  Day  v.  Thomp- 
son, a  Ala.  at;  Cbarlae  v.  Denis,  tt  Vis.  GS;  Schnell 
V.  North  Side  P.  Hill  Co.  SS  UL  BBl;  Barnard  v. 
OHalln.  la  Minn.  IftZ;  Barry  v.  Morse,  B  M.  H.  132; 
Bank  of  Albion  v.  Bmltb.  H  Barb.  lES. 

Tbe  principle  Is  that  all  previous  and  contempo- 
raneous netrotiations  and  undertaklnes  are  merged 
in  tbe  writing  and  Ita  leial  Import.  The  under- 
talcing  of  an  Indorser  may  t>e  either  limited  or 
enlarged  at  the  time  It  Is  entered  Into,  by  express 
terms,  at  tbe  pleasure  of  tbe  ludorsera.  But  if  no 
Bucb  tenna  are  expreaeed  In  tbe  iodoisement,  the 
law.flies  tbe  character  of  the  undertaking,  and  It 

I  oannot  l>e  varied  by  parol    Bank  of  Alt>lon  v. 

I  Smith,  supra. 
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mn-le  <turin|;  tbe  trial  of  au  actioD  brougbt  to 
enforce  iletendHnl's alle^  linbltitv  aa  tndoi ser 
of  oenniu  promissoij  Doles.  whEcb  resulted  in 
a  v>;rdict  in  favor  of  plaiorifl.    Suttained. 
I'lie  facta  sufflcicotl;  appear  to  the  oplu- 

Xaan.  Oa«ton  A  WUtn«7',  for  respoDd- 

There  was  no  objection  to  the  evWence  by 
«hich  tbe  oral  agreement  naa  aouirbt  to  be 
proved  except  so  far  as  the  oral  agreement  It- 
celf  was  claimed  to  be  inadmisaible.  The  rul- 
ing was  aa  to  tbe  materiality  of  the  thing 
•ought  10  be  provetl,  and  not  as  to  the  manner 
in  whicb  tbe  respondeat  sought  to  Drove  iL 

See  The  Gaiano  and  Mana,L.R.  T  Prob. 
DiT.  137.  Ml.  149. 

The  indorsement  of  the  respondent  nas 
made  and  took  effect  and  was  to  be  per- 
formed in  the  State  of  Vermont.  Tbe  obliga- 
tion, InterpretaliiD  and  effect  of  said  contract 
and  the  liability  ol  the  respondent  under  it, 
were  therefore  to  be  deteimlned  by  the  law  of 

fViiliamM  v.  Wade.  1  Met  83;  Sank  of  lUi- 
noU  V.  Brady.  S  McLean.  268;  Pcnoeri  y.  Lj/nch, 
3  Mbbb.  77;7Wm*«!/T.  Viffnier,  1  Binz.  N.  C. 
151;  Burroat  v.  Jemino,  2  strange.  733;  Shoe 
A  Leather  Nnl.  Bank  v.  Wood,  3  New  Eag. 
Rep^  118, 142  Mass.  S63. 


Mink  t.  Taujot. 
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It  is  inconceivable  that  the  respondent  is  to 

!  subjected  to  loss  and  to  be  held  liable  on  a 
different  oontracl  from  that  which  be  actually 
msde.  because  the  plaintiff  bank  has  brougbt 
suit  in  a  Jurisdiction  where  tbe  law  governing 
blank  Indorsements  la  differeat  mm  that 
where  the  present  contract  was  made. 

See  William*  v.  Wade,  1  MeU  83.  See  also 
Vermont  Stnte  Bank  t.  B>rttr,  5  Day,  81fl; 
Koiter  T.  Merrill,  82  Conn.  248;  Dtntiy  v.  Wil- 
liams, 5  Alien,  1;  Van  Oleef  t.  T/ierauoa,  8 
Pick.  IS;  Ihina  t,  WeliA,  63  Oa.  341. 

Mr.  Helvin  O.  Aduni,  for  plainUIf : 

Tbe  ruling  of  the  court,  that  the  lex  fori 
must  govern  the  case;  that  as  all  tbe  evidence 
of  tbe  alleged  agreement  between  plainliff  and 
defendant  tended  to  prove  that  tbe  same  was 
oral,  evidence  of  auch  ontl  agreement  was  in- 
admissible and  immaterial  upon  any  of  the  Is- 
sues, was  correct. 

Aa  to  tbe  lex  fori,  see — 

Boadley  t.  Nortltem  TVanip.  Co.  115  Mass. 
304-307;  Douiner-v.  Chetebrintgk,  36  Conn.  3Bj 
Bain  v.  WhiUhaven  dt  F.  J.  R.  Go.  %  H.  L. 
Cas.  1;  Leroux  v.  Brown,  13  C.  B,  801. 

As  to  the  evidence  of  auch  oral  agreement, 

ddflm*  V.  WiUon,  12  I/Let.  136;  Banehet  v. 
Birge.lA.  54B;  Uiiderviood  v.  Simondi,  Id.  37S, 
277;  Wright  y.  Mortt.  S  Gray,  887. 


What  man  and  maj)  flot  lie  s) 

Tbe  entire  contract  Is  tbe  writing : 
deliverecl  and  received,  and  it  la  to  be  ffaUiered 
rrum  the  Unguage.  usages,  oourae  of  bualnea  and 
relatiOD  of  the  parties.    Byleo,  Bllla.  IGfi. 

Bo,  one  who  Indoiaee  commerolal  Twper  In  blank 
h  preoloded  from  ahowlnf ,  even  In  a  luit  bj  hla 
Indoisee,  that  tbe  Indorsement  was  khu  recourse. 
Mason  V.  Burton.  64  III  StS;  Skinner  v.  Church,  86 
biwa.  H;  CamptMll  v.  Robblns,  £t  Ind.  ZTl;  Charles 
T.  uennta,4£WlB.U. 

Oo  tbe  other  hand.lt  Is  Oompetent  to  show  aoon- 
temporaneona  written  aereement  as  evidence  to  the 
tact  that  the  indoraemeot  was  Intended  to  tie  with- 
out recourse.  Davis  v.  Brown,  M  D.  S.  <£8,  U  L. 
ed.  KM. 

tto  an  Endorser  oannqt  ihow.  in  an  action  against 
bu  Immediate  Indorsee,  that  his  Induraemeut  was 
made  merely  for  the  puipoee  of  tranafer.  JMinn  v. 
QbtMt.  5  Ctilo.  134. 

Genenllr  speaking,  an  Indorser  nuf  prove,  ai 
BcaliMt  hia  tnuoedtate  Indorsee,  that  a  Mank  In- 
Aonement  waa  made  tor  the  parpoae  of  ooUeetton, 
Downer  v.  Cbesetnmigb,  W  Oonn.  »,  MoWbirt  v. 
M oEee,  ■  Kan.  OS. 

Borne  of  the  authorltlee  maintain  tliat  parol  evl- 
to  oonCrol  tbe  oonstruotlon  of 


cluisen  for  value;  tbat  auch  evidence  la  only  admls- 


Bnt  tbe  better  opinion  la  that,  In  every  1 
tbe  stKoatura  on  Ibe  back  la  In  BO  ambla 
tkm.  and  the  meanlns  can  only  be  deSnitely  ascer- 
tained by  parol  evtdenoe.  tlten  parol  evidence  Is 
admMlble  to  prove  Its  true  ebaraoier,  evena«alnit 
a  pnrchaMr  for  value,  for  he  can  teaaoDably  be 
ekargcdwlthnctlooof tlilsamblgutty.  Oreenough 
*.  Smead.  S  Ohio  St^  41S:  Ttiacher  v.  Stevens,  46 
CoDiLtaL  Bee  Bey  r.  Blmpaon,  (»  C  S.  &  How.  Stl. 
UL.  R.A. 


ie  L.  ed.  280;  Good  v.  Martin,  M  U.  8.  SS.  24  L.  ed. 

~~  Cavaw]ev.Trevlno,raC.8.SWHi1.77B.18L.ed. 
SIS;  Frank  v.  LUSenleld.  aS  Oratt.  STl;  Denton  v. 
Petera,  L.  B.  5  Q.  a  47S. 

Ecccejitlim*  to  Oie  general  rule. 

There  are  a  few  exceptions  to  the  general  rule. 
The  exoepboDs  are  principally  of  three  classes: 

Pint.  It  la  always  competent  to  show  by  parol 
evidence  that  tbe  ladOTsement  was  msde  without 
coaelderatlon,  as,  for  example,  that  It  was  made 
for  tbe  accommodation  of  the  Indorsee.  Brene- 
man  v.  Fumlte,  SO  Pa.  186:  Hamburger  v.  Miller.  <8 
MA.  aas;  Morrla  v.  Faurot,  £1  Ohio  Bt.  lU;  Cole  *. 
Smlch,  a)  I&  Ann.  GGl;  Davla  v.  Uorfran.  B4  N.  C. 
STO;  Lovejoy  v.  Cltlzena  Bank,  S  Kan.  331;  Klrk- 
taam  V.  B(Mton,  m  m.  im-,  MoOoon  v.  Biggs.  %  Hill, 
IZl;  Denniston  v.  Bacon.  10  Johns.  IW;  Foster  v. 
Jolly,  1  Cromp.  M.  *  B.  JDS, 

Bubeequent  failure  of  consideration  may  be  shown 
by  parol  evidence,  as  veil  as  by  an  original  wont  of 
Qonslderatlon.  Smith  v.  Outer,  SS  Wis.  EB8: 

So  can  partial  failure  or  went  of  consideration  be 
proved  by  parol  evidence.  Cook  v.  CookrUI,  I  Stew. 
(Ala.)4T5. 

It  can  also  be  sbownthat  the  consideration  was 
certain  payments  to  be  made  by  tbe  Indorsee,  tbe 
liability  upon  tbe  lodunoment  lielng  oondltlonal 
upon  making  these  payments.  Bcammon  v.  Ai^ 
ams.  11  HI.  Kb;  Wood  v.  Matthews,  73  Mo.  tn. 

Secondly,  It  may  be  shown  that  the  Indoieement 
was  mode  In  trust  to  the  Indorsee  for  tbe  purpose 
of  carrying  out  some  purpose  of  the  Indoracr,  as 
bis  agent,  ores  a  trustee.  Thus,  for  eiample.it 
can  t>e  shown  that  the  Indorsement  waa  made  "for 

a  Conn,  taii  Dale  v.  Qear,  SS  Conn.  IB,  X  Conn.  8B; 
Lewis  V.  Duolap.  71  Mo.  1TB:  Smith  v.  Cbtldress.  XT 
Ark.  ai8;  Bicketts  v.  Pendleton.  14  Hd.  WO;  Ham- 
burger V.  Miller,  18  Md.  XS;  Hill  V.  El}',  i  Scrg.  t 
It.  BtB:  Manle>-  v.  Baycot.  £  El.  &  Bl.  48;  Martin  v. 
Cole,  a  Colo.  114:  Downer  v.  Chesebrough, »  Conn. 
Hi.  But  see  Chaddock  v.  Vaoneea,  36  N.  J.  L.  SOj 
Johnson  V.Ramsey.  43  N.J.  L.  279. 
But  it  Is  not  possible,  on  tbe  other  band,  t 


.  to  shon 

„gtc 


See  also  32  L.  R.  A.  260. 


84 


KAnAOSDorn  Sunmra  Judicul  Coubt. 


JOMB, 


I,  J.,  dellnred  the  opinion  of  the 

Tbe  plaintiff  leehi  to  recovei  Id  thfB  luit 
from  the  defendant  u  Indoraer  on  five  prom- 
isaorf  (lotes  and  to  reach  and  anplf  in  paj- 
inenl  of  them  the  interest  ot  Vb»  defendant 
in  a  partDcrsblp  of  which  he  is  a  member. 
Tbe  notes  were  made  hy  the  Esperanza  Mar- 
ble Company,  and  were  indorsed  in  blank 
by  it  and  the  defendant  and  two  otber  par- 
ties, and  were  all  made  payable  at  what  we 
aasume  to  be  tbe  plaintiff  Bank,  in  Itutland, 
Vt.  This  ault  1b  affainst  tbe  defendant  alone. 
The  respondent  in  his  answer  claims  tbat  bis 
Indorsement  was  made  and  took  eflect  as  a 
contract  in  tlie  State  uf  Vermont  and  tbat 
by  tbe  law  of  tliat  State  bis  obligation  de- 
pended, as  between  tbe  plaintiff  and  himself 
or  any  otiier  party  tailing  tbe  notes  with  no- 
tice, upon  the  understanding  or  agreement  be- 
tween tbe  bank  and  himself  in  regard  to  said 
indorsement,  and  tbat  his  indorsement  was 
In  fact  made  subject  to  an  oral  agreement 
with  the  plaintiff  set  out  in  his  answer, 
which  he  liaa  fully  performed.  At  the  time 
the  respondent  offered  testimony  lending  to 
prove  tne  alleged  oral  agreement.  The  court 
received  it  ^  beiu,  and  at  the  conclusion  of 
all  the  testimony  ruled  that  Iho  lexjori,  and 
not  the  lex  lod  eontrattut,  must  govern  tbe 
case :  tbat  the  oral  agreement  and  the  evi- 
deoce  tending  to  prove  it  were  inadmissible 
and  Immaterial  and  could  not  be  considered 


by  the  Jury.  Tbe  respondent  excepted  to 
this  ruling  and  the  question  before  us  is  as 
to  its  correctness. 

Tlie  testimony  introduced  by  the  plaintifl 
tended  to  show  the  following,  among  other 
facta  in  regard  to  bis  indorsement  ot  the 
notes  In  suit.  In  January,  1887.  Lbe  plaiD- 
tiff  Bank  bad  over-due  notes  which  it  bad 
diacounted  for  tlie  Esperanza  Marble  Com- 
pany of  New  York,  but  which  bad  lis  usual 
place  of  business  in  Butland.  Part  of  tliesa 
notes  were  indorsed  by  respondent.  The 
plaintiff  also  held  a  mortgage  on  certain 
property  !n  New  Tork  as  collateral  to  these 
note-s,  but  found  it  inconvenient  to  attend  to 
Its  collection  and  requested  the  respondent  to 
attend  to  it  in  its  tichalf.  and  it  was  orally 
agreed  between  the  respondent  and  the  plain- 
tiff that  the  mortgage  sijould  Xte  assigned  to 
tbe  respondent  and  that  be  should  collect  the 
same  and  pay  over  tbe  proceeds  to  tbe  Bank. 
It  was  also  orally  agreed  that  the  notes  held 
by  the  Bank  against  the  marble  company 
should  be  surrendered  to  it  and  new  notes 
given  by  it  tlierefor,  wbtcbaboiild  be  Indorsed 
by  tbe  respondent  and  the  other  two  parties 
wbose  names  are  on  the  notes  in  suit,  and 
that  the  notes  should  be  renewed  from  tiraa 
to  time  as  they  fell  due,  tbe  renewals  being 
Indorsed  by  tbe  same  piirties,  until  the  total 
amount  collectible  on  tlie  mortgage  bud  been 
received  and  paid  pver  by  the  respondent  to 
tbe   plaintiff   Bank.     It  was  further  orally 


b;  parol  evidence  that  an  ladoraement.  eipreaaed 
to  be  "lor  eolleollon,"  ww  Intooded  to  pass  title 
iWblle  V.  Uluen  Nat.  Bank  «t  Qeargetown.iaen. 
8.  AM.  ta  L.  ed,  am  Learr  r.  Blanchard,  48  Me.  288; 
CantoD  First  Nat.  Bank  v.  McOann,  I  HI.  App.  MO; 
Arntour  Bros.  Bkg.  Co,  v.  KlJey  County  Bank.  BO 
Kan.  lea:  Rook  County  Mat.  Bank  v.  HoIIlster,  II 
Minn.  385;  Tbird  Nat.  Bank  v.  Clark.  21  Minn.  1681; 
as  an  escrow  upon  an  azpren  oonditlon  not  yet 
performed  tChaddock  v.  Vannee^  niprcv  Bell  v. 
luKeatre.  t£  Q.  B.  SIT;  Gofgcrlev  v,  Cuthbert.  S  Bos. 
*  P.  ITU;  Walllt  v.  LitteU.  11  0.  B.  N.  S.  886;  RIoketM 
V.  PendlsMD,  1*  Md.  SSt).  or  to  enable  ■  tniwfar 
for  any  other  special  purpose.  Pollock  v.  Brad- 
burr.  8  Moore.  P.  C.  ESTj  Bell  v.  IngCHtre.  12  Q.  B. 
HIT:  Adams  v.  Jone«.  12  Ad.  &  fil.  lU;  Dale  v.  Oear. 


SH  Coon.  16:  HamtiurKer 
man  v.  Adams,  11  Ul.  ST3;  Chaddock  v.  Tanneaa,  86 
K.  J.  L.  toy,  Hendenhall  v.  Davla,  TI  N.  a  ISO;. 
Iredell  County  Comrs.  t.  Waason.  82  N.  C.  808; 
Olrard  Bank  v.  Comley,  S  Hilw,  W6;  Patteraon  v. 
Todd.  18  Pa.  *SB:  Patten  v.  Poanon,  6T  Mo.  128: 
lynoh  T.  Goldsmith,  S4  Qa.  <IS;  Hardy  t.  White.  80 
Ga.  IH.  But  lee,  contra,  Lee  v.  Pile,  87  Ind.  lOT; 
Dunn  V.  Qboiit.  B  Colo.  IH. 

Parol  evidence  ta  not  adminlble  to  gbow  this  fact 
In  aault  by  a  l>ona  flde  bolder.  Lewis  v.  Dunlap. 
n  Mo.  1T4:  Stapler  v.  Burns.  tS  Oa.  882:  Heador  v. 
Dollar  Sav.  Bank,  G8  Oa.  606. 

l%lrdly.  It  may  always  toe  shown  by  parol  btI- 
deacethat  the  Indorsement  was  procured  by  fraud, 
aocldentormlstake.  Elrkbamv.  Boaton.mHl.see; 
Lewis  T,  Dunlap,  7t  Mo.  1TB;  Hamburger  v.  Uiller. 
«S  Ud.  828;  HIU  v.  Ely,  B  Serf.  A  B.  863:  Breneman  t. 
FQmlw,  MIPB.ia(>;  Tledeman,  Com.  Paper,  t  tli. 
See  naU  to  Kulenkamp  t.  OrotI  (Mloh.i  1  L.  B.  A. 
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The  prlDolple  Is  also  well  settled  tbat  a  voluntarr 
oonveyance  of  peraonal  property,  irood  by  the  law 
of  tbe  plaoB  irbere  It  was  made,  paases  title  «luir»< 
soever  the  property  may  Im  situated.  Hoyt  t. 
Thorapsaa.lRN.  Y.2H. 

The  rule  is  laid  down  In  Bdfrarly  v.  Buiti,  81 N.  T. 
SB,  by  Folger,  Ch.  J.,  as  follows:  "  The  law  of  tba 
domloU  Of  the  owner  ot  personal  property,  aa  a 
general  rule,  determines  tlie  ralldity  of  everr 
traiufer  made  of  It  by  him." 

It  may  be  afflrmed,  aa  a  gmieial  pMpoaltkin,  tbat 
the  validity  of  a  oontiaat  relative  to  nesotlabla 
paper  Is.  In  all  Instanoea.  d^rmiaed  by  the  law 
where  It  li  made.  Armour  v.  McHlchael.  88  H.J. 
L.82,M:  Cothaal  v.  Blydenburg-h.  G  N.  J.  £q.  IT; 
Woodruff  V.  HtlL  118  Mass.  810;  MoDougald  T. 
RutHertonl,  80  Ala.  268. 

Gommeroial  paper  Is  gvvemed  l>y  the  same  rule* 
sppilcatde  to  other  contracts.  In  so  far  aa  It  Is 
placed  wltblQ  tbe  law  prsvalllnK  within  tbe  Jurts- 
dlctiou  wbere  It  Is  uttered.  The  law  of  that  Juris- 
diction  flovems  the  oontraot.  provided  It  la  not 
against  the  public  morala  or  policy  of  the  particu- 
lar State  where  It  Is  to  be  entoroed.  See  Bylea, 
Bills.  402:  Story,  Conf .  L.  I W. 

Where  awrltlen  oontnct  Is  complete,  the  plaoo 
of  Its  delivery  If,  la  lexal  contemplatloa,  the  plac« 
wbere  It  was  made.  Freese  v.  Biownell.  86  N.  J. 
L.  £86;  CampbeU  v.  Nichols,  88  N.  J.  L.  81;  Hyde  v. 
Ooodaow.8  N.  Y.  288:  Second  Nat.  Bank  v.  Smoot, 
2  HacArtb.  STL 

The  dellveryoompleteatliecantzaot.  and  control! 
tbe  date,  as  well  as  the  mere  plaoe  ol  drawing 
the  Instrument  Hyde  v.  Ooodnow.  supra.' Connor 
V.  Dounell,  K  Tei.  lOT:  FIndlay  V.  Hall,  12  Ohio  St. 
810. 

As  to  the  iDcompetancyof  parol  evldenue  to  vary 
the  terms  of  a  written  oontraot.  see  iiatoi  to  DIvea 
V.  Johnson  (Ind.>  8  L.  R.  A.  808:  Bulkley  v.  Devine 
1111 )  8  L.  B.  A.  330:  Fersuaon  v.  BalTerty  (Pa.)  6  U 
B.A.a8. 


See  also  28  L.  R.  A.  . 
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enewals  of 


umd  tliAt  the  lespondent  should  not  be  11a- 
ble  on  hla  IndorwinenU  be;ond  the  amount 
which  be  might  receive  od  Account  of  the 
moitgAge  Ukd  fail  to  pAj  over  to  the  pUln- 
tlS,  And  tfa>C  he  should  be  held  liable  on  his 
iDdoneineDts  only  to  secure  the  perfomutnce 
«f  hia  Afreement  tn  collect  And  pAy  orer  on 
Account  of  the  mortgage.  Tlie  agreement 
thus  made  wm  cAiriea  out.  The  over-due 
■otca  of  the  mArble  compAtiy  were  surrendered 
to  it  and  new  note«  indorsed  bj  the  reapond- 
«it  and  the  other  parties  taken  in  their  uteftd. 
These  have  been  renewed  from  time  to  time, 
the   leaewals  being  indorsed  bj  the 

parties,  and  the  notes  in  BU" 

nid  originAl  notes.  The  ni 
made  pajAble  to  the  plaintiu  dbuk  m  nui- 
land  ajid  the  respondent's  indorsement  upon 
all  of  them  waa  made  and  took  effect  as  a 
contract  made  in  Veimont.  The  mortgage 
wAa  Asalgned  to  the  Tcspoodeat  and  he  1:^ 
paid  over  (o  the  plalntiif  B»nk  all  mone^ 
which  he  hAS  collected  under  it. 

At  the  trlAl  the  jury  found  bj  direction  of 
the  court  that  the  notes  In  suit  were  made 
pavAble  in  the  State  of  Vermont,  and  tliAt 
respondent'e  indorsement  was  mAde  and  took 
«Cect  as  a  contract  in  that  State. 

It  is  apparent  that  If  the  lex  fori  is  to  govern 
the  respondent  cAnnot  avail  himself  of  the 
wal  aneement  entered  Into  between  the 
plaintifl  and  himself.  Adam*  v.  Wilttm,  \% 
Met.  138;  Wright  v.  Jfpr«,  9Gr»y.  887.  We 
do  not  think,  however,  that  it  should  govern. 
It  it  clear  that  In  all  that  relates  to  the  con- 
tract ttwif,  to  ita  nature  and  validity  and 
interpretAtion,  the  law  of  the  place  where 
it  ia  made  gorema.  BAoe  A  Leather  Sat.  Bank 
T.  Wood.  f4S  Han,  668,  8  New  Eng.  Bep. 
118;  MitUken  v.  I^tUI,  135  Mass.  874;  Oanu- 
aie  T.  Merritm,  i  Met.  881 :  ITiehcU  t.  Mate, 
94  N.  T.  160;  BwatU  v.  Oamminm,  61  Vt. 
113 ;  FbrtpaiiffA  v,  DAuaira,  L.  d  W.  B.  Cb, 
138  Pa.  318,  0  L.  R.  A..  608 ;  Uttrpoa  d 
GkAe  W.  Steam  Oo.  v.  Plwnix  Int.  Go.  139 
U.  B.  468,  Sa  L.  ed.  790 ;  Fonttea  v.  Ounard 
8.    8.    Co.  158  Ha«.  — ,  13  L.  R.   A.  840. 

And  the  law  of  the  place  where  the  con- 
tract ia  made  Is  without  any  ezprws  assent 
OT  tigreement  of  the  partiei  incoiiwrated  into 
and  formsA  part  of  tlie  contract.  Their  con- 
tract ia  prcAnmed  to  be  made  with  reference 
to  the  law  of  the  place  where  it  is  entered 
into,  unless  It  appears  that  It  was  entered 
tnt«  with  reference  to  the  law  of  some  other 
StAte  or  country,  Wathington  Gent.  Nat. 
Bank  T.  Hume,  198  U.  8.  307,  83  L.  ed. 
ITS;  COapin  v.  Ihb»(m,  78  N.  Y.  74. 

A  contract  valid  In  the  State  or  country 
where  it  is  made  will  be  enforced  even  in  a 
8tAte  or  country  where  It  would  be  invalid, 
provided  It  be  not  there  contrary  to  public 
policy  or  morals.  Pariiont  v.  T'ratk,  1  Qray, 
473 :  IfiUiken  t.  Pratt  and  Forepaugh  v.  Dda- 
mare,  L.  A  W.  R.   Oo.  lupra. 

On  the  other  hand,  it  is  equally  clear  that 
1b  all  that  relates  to  the  procedure  for  enforc- 
ing the  contract  the  Iaw  of  the  forum  controls. 
Shot  Jt  Laatiatr  Nat.  Bank  v.  Wood  and  Carae- 
fu  T.  Jforriton,  tupra;  BoatUey  v.  Northtrn 
Tmiup.  Oo.  116  Mass.  804. 

Thus  the  form  in  which  and  the  parties 
l>y  or  Against  whom  the  action  iball  be 
It  L.R  A. 


brouitht,  the  competency  oi  the  evidence 
ofFered  to  establish  the  alleged  cause  ot  ac- 
tion, whether  the  cause  of  action  is  barred 
by  the  Statutes  of  Limitation,  whether  a 
party  can  maintain  an  action  Id  his  own 
name  or  is  obliged  to  use  that  of  another, 
whether  A  contract  Is  negotiable,  and  wJiether 
It  is  to  be  sued  on  as  a  specialty  or  a  simple 
contract,  with  many  otjier  similar  things, 
have  been  held  to  be  matters  affecting  tne 
remedy  and  therefore  to  be  governed  by  tbe 
fei  fori.  PearaaU  v.  Xhcight,  2  Mass.  84  ;  Orr 
V,  Amory,  11  Mass.  35 ;  Fou  v.  Suiting,  14 
Oiny,  484;  Leath  t.  Greene,  116  Mass  5S4: 
Dn^  T.  Rice,  ISO  Mass.  410 ;  Hoadley  v. 
Northsm  Tramp.  Co.  IIS  Mass.  804 :  MeCUei 
V.  Burt.  6  Met.  198 ;  Biehardton  v.  Nea  Turk 
Cent.  B.  Go.  88  Muss.  85 ;  Doiener  v.  Clieie- 
brough,  36  Conn.  39 ;  Lertnix  v.  Browu,  12  C, 
B.  801;  Btoneman  v.  BrU  B.  Oo.  53  H.  Y. 
439. 

It  Is  aomettmes  difficult  to  decide  whether 
the  question  raised  Id  a  given  case  relates  to 
the  nature  and  validity  of  tiie  contract  or  lo 
the  remedy  upon  it.  We  thluk  in  the  pres- 
ent instaoce  It  relates  to  the  former  and  not 
to  the  latter.  The  respondent  claimed  tliat 
under  the  laws  of  Vermool  his  obligation 
growing  out  of  his  Indorsetneuts  was  not  an 
absolute  one,  but  depended  as  between  the 
parties  upon  the  oral  agreement  or  under- 
standing. If  any,  between  them  at  the  time 
when  be  placed  his  name  upon  the  notes. 
The  respondent  further  claimed  that  when 
he  placed  his  name  upon  the  notes  he  did  so 
under  an  oral  agreement  with  tbe  plaintlS 
Bank  by  the  terms  of  which  his  Indorsement 
was  only  to  be  regarded  as  security  for  the 
payment  by  him  to  tbe  Bank  of  tbe  monev 
tbAt  he  might  collect  on  the  mortgage  which 
was  assigned  to  him.  Asauming,  as  we  must 
for  tbe  purposes  of  this  case,  that  the  law  of 
Vermont  waa  as  stAt«d  by  the  respondent, 
tiie  testimony  offered  b^  him  bore  clearly 
upon  the  nature  and  validity  of  the  contraM 
between  himself  and  the  Bank.  The  re- 
spondent could  not  show  what  the  sgrcemeut 
was  Id  any  other  way  than  that  In  which  he 
offered  to  show  It.  It  was  not  an  attempt  on 
his  part  to  vary  a  written  contract,  because 
under  the  laws  of  Vermont  the  Indorsement 
did  not  of  Itself  constitute  an  absolute  cou- 
trACt ;  but  in  order  to  determine  what  the 
contract  was  it  was  necessarv  to  ascertain 
what  agreements  or  undertakings  were  en- 
tered Into  at  the  time  of  and  in  connection 
with  and  as  part  of  the  indorsement.  If 
there  were  none,  then  the  contract  between 
the  plaintiff  and  respondent  was  the  usual 
contract  growing  out  o(  a  blank  indorsement. 
If  there  were  such  undertakings  or  agree- 
ments, then  tbey  entered  Into  and  formed  a 
part  of  the  contract  of  indorsement.  The 
evidence  was  rejected,  not  because  it  would 
have  been  incompetent  to  prove  tbe  facta 
whidi  It  WAS  offered  to  establish  had  the 
contract  been  valid  in  this  State,  but  c>n  the 
ground  that  it  related  to  a  mattiT  affecting 
the  remedy.  Bark  ot  all  questions  of  rem- 
edy, however,  lies  the  question  of  the  con- 
tract Itself,  and  we  think  thecvidcnce  should 
have  b^n  allowed  as  bearing  upon  thut  fact. 
See  WiUiamt  t.    Wade,  1  Met,  tti ;  POir^rt  t. 
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l4Pie\,  8  Maaa.  77;  Triminj/  y.  Vignitr,  1 
Bing.  N.  C.  151 ;  Buttovh  v.  Jemino,  3 
Slrange,  783 ;  S&w  d  Leaiher  Nat.  Bank  t. 
Wood,  lupra;  Wattton  t.  CamaUU,  88  N.  T. 
158 :  Dunn  t.  TF<M,  82  Oa.  Ml :  I-i/rtjMugh 
T,  D^JaifiMr,  £.  (£  W.  B.   Co.  nipra. 

The  plaiutia  objecU  tbat  tbere  waa  no  is- 
sue framed  upon  the  laws  oC  Vermont.  But 
the  ruling  of  the  court  rendered  Buch  an 
Issue  immaterial ;  besides  an  issue  could  at 
any  time  have  been  framed  Id  the  discretion 
of  the  court  if  satlsBetl  that  Justice  required 
that  It  should  be  done  or  the  court  could 
bear  aad  pau  upon  the  question  itaelf,  At- 
lanta MilU  y.  Mnum,  120  Haas.  SU. 

Sicepliont  tuMlained, 


'BANE  OF  NORTH    AMERICA,  Appt., 
Frederick  H.  RINDOE. 


An  action  to  enftoree  the  UabUlt^  of  a 
•tt>cUioIdar  ondar  tba  iMrWaof  another 
Stat*.  In  wblcb  Uie  corporation  was  orsanlied 


RDd  JudifiDent  baa  be«n  randered  acalnatlt  tMt 
no  proceedings  taken  afnlnrt  blm,  oaonot  be 
maintatnad  !□  ■  Blate  ir)  ere  tbe  ooTTKjrstkin  ha> 
noplace  of  biulDees  when  tie  parties, altboiwb 
boUi  nonreddents.  do  not  reside  In  the  Mme  8Ist«. 
and  neltber  of  tbem  rcaldee  ta  tbe  BIsle  where 
the  corporation  was  orxanlml. 

(Jane  tl,  IBtL) 

APPEAL  bjplalDtlfffrDmnJudgnientof  the 
Superior  Court  for  Biiffolk  County  Id  fa- 
vor of  defendant  in  an  action  brought  to  en- 
force defendant's  alleged  liability  as  a  slock- 
holder  of  the  Haddam  Slate  Bank,  for  unpaid 
and    uncollectible    debts  of  the   Bbik.     Af- 

The  fac^i  are  stated  In  the  opinion. 

Mr.  Haorjr  S.  Dewej-,  for  plaintiff: 

Bj  the  almost  unanimoiu  deciaioos  of  the 
courts  of  the  several  Blaiea,  and  of  the  federal 
courts,  this  action  inaj  be  maintained. 

Cook,  Stock  ft  Stockholders,  2d  od.  g  iSS, 
and  cases  died,  eepeciallf  Flaih  v.  Oonn,  10& 
U.  S.  871,  87  L.  ed.  960;  GtiyhmdaU  v.  3tiU». 
10  Fed.  Rep.  S43;  Andrttrt  t.  Baton,  88  Fed. 
Rep.  777:  Lowrji  t.  Iwnan,  46  N,  T.  11«; 
Corning  t,  MeOuOovgK,  1  N.  T.  47;  Paine  t. 


Nora,— JBffwt  of  ttatafymi  enaetmtM. 

The  liflblllt;  ol  itockboldeis  In  a  oorporatlon  of 
a  torelga  State,  or  of  one  of  the  tlnlted  Slates, 
mueC  be  determined  by  the  laws  of  that  State. 
Hutcblns  T.  New  Kngland  Coal  HIn.  Co.  4  Alleu. 
SeO;  Joneiv.Sl«slon,(tOra7,i88:  PeDObniot  * K. R. 
Co.  T.  Bartlett,  U  Qny,  SU;  Blaokstone  HfK-  Co. 
T.  Bluokstone,  IS  Gnj,  488. 

Tbat  tha  statuta  of  a  State  do  not  operate  wltb 
extraterritorial  foroe  will  be  conoeded.  How  far 
tberslioald  t>e  anforced,  beyond  the  liinlta  of  the 
Blate  wbiob  has  enacted  tbem  must  depend  on 
several  oonslderallona,  as  whether  any  wrong  or 
Injurr  will  be  done  to  the  citlxens  of  tbe  State  In 
wblcb  tbef  are  sousbt  to  tw  entoroed,  wbelber  Its 
own  ,laws  will  be  contravened  or  Impaired,  and 
wbelber  its  oourts  aie  oapabie  of  doing  oomplcte 
Jnatioe  to  tboee  liable  to  be  affected  b;  tbeir  de- 
orces.  New  Haven  Hone  Btaoe  Nail  Co.  v.  Unden 
BiirinR  Co.  a  New  Enf .  Rep.  680,  Iti  Hoia.  M. 

Altb<iugh  in  Aultman's  Appeal,  B6  Pa.  SOt.  the 
oourts  of  Pennarlvanla  apparentlr  took  full  Juris- 
dlotloa  overall  Ohio  corporation  and  Its  stock  bold- 
era,  to  enforce  tbe  Uabllltr  of  the  stockboldets 
dnder  tbe  Slatutca  of  Ohio,  ret  the  Haasscbusetts 
eourta  bave  unlf  ormlr  decllnedsuch  an  exercise  of 
jurladicllonaj  poner.  Bee  Brlckson  v.MesDiltb,lB 
Oniy.  SSI:  Ualser  v.  UaLean.  12  Allen,  438;  Smith  v. 
MuiuBl  L.  Iiis.  Co.  of  New  Tork.  14  Allen.  B8B;  New 
Baven  Horae  Shoe  Nail  Oo.  v.  Linden  Sprinn  Co. 
nipra:  Fust  v,  Toledo,  a  ft  Bt  U  B.  Co.  4  New  Gag. 
Rep.  ttl.  Ill  Mass.  Ml. 

A  general  statuta  impoaing  Ifablltty  foroorpo- 
late  debts  upon  atookbolders  ti  not  considered  as 
Imposing  a  penalty,  but  as  recoguistng  an  obliga- 
tion arising  upon  contract.  Norrla  v.  Wrenscball, 
W  Hd.  KO:  ErlokBon  T.  Neomitb, «  N.  H.  SHi  Com- 
ing V.  McCullougb,  1  N.  T.  4T;  Coleman  v.  Whit«, 
14  Wis.  Tin. 

T?benB8t4lut«eonfertarlghtand  Imposeealla- 
bility.  without  providing  a  distinct  remedy  the 
common  law  supplies  an  adequate  remedy  by  giv- 
ing to  a  party  an  appropriate  aoUon.  But  it  is 
equally  well  eettled  that  when  a  statute  confers  a 
rigbt  and  preocrlbes  a  remedy,  that  remedy  and 
tbat  only  con  be  pursued.  Enowlton  v.  Ackley,  8 
Cush.  VI:  Pollardv.  Bailey,  ST  U.S.  20  WalL  SET,  22 
Ii.  ed.  tJt;  Jessup  v.  Clamegfe,  80  N.  T.  441. 

IBL.  aA. 


When  the  liability  contended  for  Is  in  the  naturs 
of  a  pcniilty  Imposed  by  the  itatuiA  of  one  StAte,  It 
cannot  be  enforoed  In  another.  Halaey  v.  HcLeao, 
12  Allen.  4ffi;  Bird  v.  Hayden,  1  Bobt.  883:  Derrlok- 
son  V.  Smitb,  37  N.  J.  L.  108:  Plymouth  First  Nat. 
Bank  V.  Price,  8B  Hi.  VSI;  Gale  v.  Boatman,  T  Met. 
lb  etate  V.  John,  5  Ohio,  tO;  Cable  v.  UoCune.  » 
Ua.  3T\;  Lawler  r.  Burt,  T  Ohio  Bt.  Sti:  Dane  t. 
Dane  Hfg.  Co.  14  Qray,  Ut;  Hercbania  Bank  v. 
Bllaa.  1  Bobt.  SOL 
On<  Stalt  wOi  not  tnforct  tfis  penal  toiM  ttf  an- 

Hr.  Cook,  in  his  late  work  on  Stock  and  Btook- 
holders,  at  I  S1&,  says;  "It  is  eettled  law  tbat  one  8tat« 
will  not  enforoe  tbe  penal  legislation  of  another 
State.  Story.Conf.Ii.HaeO-«Zl;  Wharton, Cont.I^ 
1 8E8  tt  nq.;  Borer,  Inteialate  Idws,  lU,  141. 

"Penal  laws  are  strictly  local,  and  cannot  bare 
any  operation  beyond  tbe  JurisdioUon  of  tbe  oouq. 
try  where  ttaey  ware  enacted."  BoovIUa  v.  Coq- 
fleld.  14  Johns  338. 

Consequently,  It  Is  a  general  rule  that  tbe  oourts 
of  one  State  will  enforce  a  statutory  liability 
of  atockboldeia  oreeted  In  another  State,  only 
when  that  liability  Is  held  to  have  arisen  from  con- 
tract. If  It  Is  penal,  It  can  never  be  raiforced  out 
of  tbe  State  by  which  It  is  created.  Lowry  v.  In- 
man.  40  N.  Y.  lift  Patteson  v.  Baker,  H  How.  Pr. 
ISO.  Union  Iran  Co.  v.  Pieioe,  1  BIss.  m;  Howell  v. 
Manglesdorf,  33  Kan.  194. 

When  tbe  Statute  of  LtmltatlotiB  Is  relied  upon  a» 
a  defense,  itbeoomee  material  to  settle  whetbertba 
liability  is  of  a  penal  nature  or  wbetberlt arises 
ex  eontrodu.  In  the  former  OBee  the  statute  ia 
generally  shorter.  Astatutory  liability  when  It  te 
a  liability  in  contiaot  and  not  a  penalty  may,  un- 
der tbe  proper  UmltaUona,  be  enforoed  In  an  ao~ 
tlon  in  tbe  federal  oourta.  Flash  t.  Conn,  108  C  S. 
Sn,  B7  I.  ed.  988. 

And.  In  general,  a  creditor  of  a  corporation  wboae 
BbsreholdHn  are  by  statute  made  personally  llabls 
for  Its  debu.  may  maintain  a  suit  to  enforce  this 
liability  wherever  be  can  obtain  Jurisdiction  over 
the  necessary  parties.  The  right  to  bring  such  ais 
action,  provided  it  does  not  seek  to  enforoe  a  pen- 
alty, will  not,  it  is  believed,  be  denied  In  any  8lat« 
to  Uie  Inbablrants  of  any  other  State,  if  tbve  Is  Ju- 
risdiction of  the  proper  partlss  defradaot.   Ault- 


iDbi. 
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f^neart.  83  Coqd.  OlSi  Grand  Bapidi  Sav. 
Sift*  r.  Warren,  53  Mich.  567;  Bo^gwn  ». 
Chtertr.  8  Mo.  App.  321;  Wood*  v.  Wtela,  7 
Lea.  40;  Aultman't  App.  07  Fa.  005;  Tinlctr 
T.  For  2>vA«,  1  Flipp.  633 

In  proper  cues,  tbe  courts  of  tbis  Conunon- 
vealtn  ftie  open  lo  parlies  Id  coalroversles 
■rising  out  of  the  italulory  liabilit;  of  stock- 
bolden  in  foreign  corporations. 

pMt  V.  ToietL).  C.  it  81.  L.  B.  Oo.  4  New 
Ene.  Rep.  S21. 144  Han.  S41. 

Meurt.  Hatehina  A  Wlt««ler,  for  de- 
fendant: 

Xo  proceedinK  at  law  or  In  equitj  will  lie  to 
enforce  Uie  IndlTJdnal  liabilitj  for  corporate 
debts  impoaed  npon  oSrera  and  Btockholdera 
bj  the  laws  of  another  Stale  in  which  tbe  cor- 
poration Is  established. 

SmitA  7.  Mai.  L.  lv».  Vo.  of  Nea  Twk,  14 
Allen.  836,  342;  Eriek»im  v.  Xamiih,  IS  Ora;, 
221,  4  Allen.  238;  Battel/  t-  McLean,  12  Allen, 
438;  Xea  Bavm  Bont  Sail  Co.  v.  Linden 
SpriM  Co.  3  New  Eng.  Rep.  080,  143  Mass. 
348;  /ter  7.  Tetedc.  0.  d  St.  L.  R.  Oo.  i  New 
En^  Rep.  331,  144  Mass.  341. 

ft  tbe  enforcement  of  the  Kanpas  law  there 
will  arise  tbe  question  of  Ibe  priorities  of  the 
claims  of  different  creditors  of  the  corpoistlon. 


Id  some  Slatea  the  creditor  first  briDglug  suit 
has  priori  tj. 

7noii^>7.  CW«,47He.  030;  TbOvt-v.  SntiUy, 
110  III.  318. 

In  Missouri  the  creditors  rank  in  tbe  order  Ilk 
which  they  have  respectively  obtained  judg- 

State  Sao.  Auo.  v.  Kettogg,  S8  Mo.  640. 

And  tt  Is  generally  held  ibal  a  bill  in  equity 
will  lie  oa  behalf  of  all  the  creditors  against  ih« 
corporation  and  all  Ibe  Blocttbolders  tosecures. 
ratable  division  of  tbe  amounta  due  from  tbe 
different  stockboldera  among  tbe  creditors,  and 
ibat  in  such  a  suit  tbe  creditors  will  be  enjoined 
from  prosecuting  independent auita,  and  no  pri- 
ority among  the  creditors  will  be  recognized. 

Chieago  v.  Hall,  1(18  III.  S4S;  Hame*  v.  Dor- 
rU,  103  Ul.  860;  Pfohl  v.  Strnpton,  74  N.  T. 
137;  WrigU  v.  MeCormack,  17  Ohio  SL  86.  Seo 
Thompaoo,  LlabiUty  of  Stockholders,  ^g  420- 
426:  2  Moraweli,  Priv.  Corp.  Sd  ed.  ^  897. 

If  such  a  suit  were  pendiog  in  Kansas,  and 
this  defendant  bad  been  Reived  with  procew 
tberein.  bow  could  he  protect  hiniKelf  from 
payiDg  more  than  the  statute  liability!  No 
Injunction  by  the  court  in  Kansas  could  affect 
tbe  plaintiff,  a  resident  of  New  Torb. 

Ooit  V.  Fartridge,  7  Met.  670. 


man's  App.  W  Fa.  SOS;  Beckett's  Barl>oi  Bank  v. 
Blake.  3  RlcOi.  Eq.  OS:  Woods  v.  Wicks,  T  Lea.  10; 
FUmoutta  First  Kat.  Bank  v.  Price,  W  Md.  WT;  Ex 
vatic   Van   BIper,   20  Wend.  «U\    Ucl>onooBh  v. 
Phelps,  15  How.  Pt.  3Ti:  Lowiy  v.  Iquibd,  taiira; 
Bank  of  Ttrglnia  v.  Adams,  1  Fois.  Sel.  £q.  Cas. 
Si.   See  also  Talae  v.  Stewart.  33  Conn.  SIS;  Bond 
T.  Appleton,  B  Mass.  1T2:  Healy  v.  Root.  11  Pick. 
W;  Gale  v.  Bastmao,  T  Met.  It;  EtIcIcboq  t.  Nesmltli, 
\iQi»j.  2S1,  4  Allen,  US.  M  N.  U.  SH;  HutotatDB 
;;ew  KiRland  Coal  Hln.  Co.  4  AlLen,  HO;  Halser 
McLean.  1£  AUen,  13S:  Bmttfa  v.  Mutual  L.  Ina.  C 
of  \~ew  York,  U  Allen,  SK;  Bateokan  v.  Barvice,  Ii. 

B.  s  App-  cao.  ne. 

Wben  tbe  salt  ii  maintainable,  tfaa  oonstmctlon 
placnl  upon  tlie  statute  of  the  Btate  Invhlob  the 
CirporKtlon  eilsla.  by  the  oourta  of  that  State.  Is. 
■s  a  Beaeral  rule,  ountrulllafr,  and  will  be  followed 
ti)  tbe  cuurta  of  the  State  where  tbe  suit  to  es- 
("tcels  brougrbt.  Jeaeup  v.  Carueglo.  80  N.  T.  Ill; 
l.liaaev.Cartl8,118TJ.  8. 16Z.S8L.ed.  10S».  See  also 
Buat  T.  Hunt, "!%  S.  7.  ZSS;  Falrfleld  v.  Qallettn 
Couotj-.  lOD  C.  S.  IT,  IS  L.  ed.  Ml:  Elmendorf  v.  Tay- 
lor. 33  U.  B.  10  Wheat.  1S2,  ISO.  «  L.  ed.  eS9.  XO;  Shel- 
by V.  Qay.  II  U.  S,  11  Wheat.  SST,  B  L.  ed.  IBS;  Boucb 
Ottawa  T.  PeTkliu,M  IT.  B.!«0.  297.  SlL.ed.  IM.  IST; 
Peik  7.  Chicago  ft  N.  W.  B.  Co.  M  U.  B.  161.  £1  L.  ed. 
K:  Leavenworth  County  Conura.  v.  Batiiea.  91  D.  s. 
n.  £1  L.  ed.BS;  Adams  V.  Nashville,  8S  n.  B.  IS,  21  L. 
e<t38B:  BImwood  v.  Uarcy.  fiZ U.  S.  !8e,  3  L.  ed.  TIO. 

"nie  extent  of  that  liability  and  the  mode  In 
which  It  ihaL  tie  enforced,  and  tbe  position  In 
which  tha  etockholdeii  ara  plaoed.  must  be  deter- 
mlnea  by  the  laws  of  the  State  creating  the  oorpo- 
ntion,  and  by  a  tribunal  that  can  control  tbe  con- 
duct and  action  of  the  oorporatlon.  New  Raven 
Hone  Sboe  Nail  Co.  v.  Linden  SpdPK  Oo.  £  New 
tag.  Be».  tSO,  118  Haaa.  848. 

m«n  ttatuU  1*  not  ptnoL 

A  statnte  ts  not  penal  which  orovidea  that  i 
Btockliolilen  abaU  be  liable  to  an  amount  equal 
that  of  their  stock  nntll  the  whole  of  the  capital 
MockOxedaud  limited  by  tlie oompany  Bhall have 
bare  been  paid  tn,  and  a  certifloate  tliecwaf  ahall 
13L.R.  A. 


liave  been  tiled.   Cuykendall  v.  HUee,  10  Fed.  Bep. 
SU. 

misn  BtatvU  oSIAmttaOoia  oppHw. 

Bulta  at  law  or  tn  equity  by  creditors  of  a  corpo- 
ration to  enforce  tbe  liability  of  Btockboldere  under 
a  state  statute  are  gDverued  by  the  Statute  of  Lim. 
ItaUona  of  the  State,  and  a  liability,  to  be  enforce- 
able, must  be  In  oompUance  with  the  condttloa 
applicable  to  It  under  theleglalatlTeAotsandJudl' 
cisl  decisions  of  the  State  which  creates  tbe  corpo- 
ration and  Imposes  the  liability.  Andrews  v.  Bacon, 
38  Fed.  Kep.  m-.  Fourth  Nat.  Bank  of  Hew  York  v. 
Fraocklyn.  1»)  U.  S.  TIT.  BO  L.  ed.  BEG. 

Where  the  supreme  court  of  the  Btate  baa  con> 
stTued  the  statute  relatlnir  to  oorpotate  liability, 
and  held  that  the  remedlea  which  it  provides  ara 
eialuslvB,  this  decision  Is  controlled  In  tbe  federal 
oourta.  as  It  Is  not  In  oonSlcC  with  the  ConatttaUon, 
laws  or  treaties  of  the  United  Slatea.  FalrOeld  v. 
Qallatm  County,  100  C.  B.  IT.  %  L.  ed.  All,  and  case* 
died;  Post  V.  KendaU  County  Supis.  106  U.  S.  ffllT, 
»  L.  ed.  IKH:  Norton  v.  Bbelby  County,  US  TJ.  8. 
laS,  SO  L.  ed.  1T8:  Jessup  v.  Camejle,  80  N.  Y.  441, 

If  the  right  to  an  Independent  personal  action 
against  tbe  stoctcliolder  cannot  Ije  maiotolned  la 
the  Slate  o(  the  domlcll  oC  tbe  corporation,  It  can- 
not be  maintained  In  another  Btate.  Lowry  v. 
Inman.  IB  N.  Y.  \X:  Merrick  v.  Yan  Banivoord.  Bt 
N.  Y.  iOS;  Pattesou  v.  Baker,  81  How.  Pr.  180; 
Thompeon.  Liability  of  Stockholders,  1 80,  and  case* 

Comity  01  appllad  to  the  en/DrMnie?it  qf  afartlvn  toMt 
Tbe  laws  of  foreign  Btataa  do  not  operate  oc  hare 
force  In  another  Btate  ex  proprfo  dfron,  tiut  only 
ex  conMate,  The  courts  of  a  State  where  the  laws 
of  a  foreign  Btate  are  sought  to  l>e  enforced  will 
use  a  MUDd  discretion  as  to  the  extent  and  mode  of 
exercising  tlila  comity.  rChey  will  not  sutler  for- 
eign laws  or  Btattitas  to  wcrk  injury  or  InJusUoa 
upon  their  own  oltUena,  nor  permit  their  tribunal* 
lo  iK  used  for  the  purpose  of  aitordlng  remedlea 
which  are  denied  to  parties  In  the  JurlBdlctioo  of 
tbe  State  that  enacted  the  law,  and  which  tend  to 
operate  with  hardship  on  their  own  citizens  and 
sul)J©cia.    Erlckson  v,  " 


;  Google 
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Hew  York.  The  defeodant  is  a  leddeat  ol 
CalltoTDla,  wbo  owned  fifty  aharea  of  stock  tn 
the  Haddatn  State  Bank,  a  corpDralion  of 
EaDiaa.  The  plaintiff  recovered  judgment  in 
Kauua  for  tG,848  and  cosu  against  the  Had- 
dam  Stale  Bank,  and  took  out  execution 
-thereon,  but  could  find  no  propeitj  of  the  Bank 
wbereon  U>  levv,  and  so  the  eiecutfoo  was  re- 
turned umatiafled.  No  slepa  were  taken  in 
Eanaaa  to  charge  the  defendant  ss  a  stock- 
bolder  ia  the  Bank,  but  he  belog  found  in 
Maaaachuaella,  the  plaintiff  brings  this  action 
a^nat  him  here  aeekiug  to  charge  him  per- 
eonnllj  for  the  judgment  apdost  toe  Bank  to 
the  amount  of  the  par  value  of  bis  ahares 
therein,  namely  $3,000.  Thli  ia  sought  to  be 
-done  by  virtue  of  the  laws  of  Eansas,  reipeci- 
ing  which  the  averment  la  the  declaraiion  ii 
«i  follows:  "And  the  plaintiff  further  aaya, 
that  by  the  laws  of  the  Hlate  of  Kansas  if  anv 
•eiecuiioo  shall  have  been  Issued  agfiinst  the 
property  or  eSects  of  a  corporation,  except  a 
tailway  or  religious  or  Charitable  corporalion, 
and  there  cannot  be  found  any  property  where- 
on to  levv  such  execution,  then  execution  may 
be  Isaued  agalnat  any  of  the  stockholdera  lo  an 
«xlent  eqiuil  In  amount  (o  the  amount  oF 
stock  by  bim  or  her  owned,  together  with  any 
amount  unpaid  thereon;  or  the  plainliff  in  the 
■execution  may  proceed  by  action  to  charge  the 
•tockboldera  with  the  amount  of  his  judgment, 
uul  such  plaintiff  may  maintain  an  action  at 
law  w^nst  any  one  or  more  of  the  stockhold- 
ers of  such  corporation  to  recover  a  debt  due 
by  the  cotporation."  The  declaration  was  de 
moTTCd  to,  and  we  have  to  determine  whether 
the  plaintiff  slatea  a  case  upon  his  declaration. 

The  declaration  does  not  in  terms  set  forth 
any  statute  of  Kansas,  nor  show  to  what  extent 
the  laws  of  Kansas  above  set  forth  are  statu- 
tory, or  rest  merely  In  judicial  decisions.  It 
la  10  be  regretted  that  we  are  not  at  liberty  to 
deiermine  the  case  upon  an  examinatifin  of  the 
Statute  of  Kansas,  with  (he  assistance  of  any 
construction  which  may  have  been  put  upon 
It  by  the  courts  of  that  Slate.  But  we  must 
take  the  case  as  the  parties  present  it  to  us. 

The  question  can  bardly  be  considered  as 
an  open  one  In  this  Commonwealth.  This 
■court  has  often  declined  to  exercise  jurisdic- 
tion to  enforce  a  liability  impoaed  upon  stock- 
faolders  in  corporations  established  In  other 
States  under  statutes  of  those  Stales.  In  JV(t 
r.  ToUdo.  a  A  St.  L.  R.  Go..  144  Mans.  841, 
S4-'>,4New  Eng.  Rep.  221.  it  is  said:  "This 
'  court  does  not  take  jurisdiction  of  a  suit  to 
enforce  this  liability  of  stockboldeis  in  a  for- 
eign corporation,  not  because  it  would  be  a 
milt  to  enforce  a  penaltv,  or  a  "uit  opposed  to 
the  policy  of  our  laws,  t)ut  because  it  is  a  suit 
against  a  foreign  corporation  which  involves 
the  relation  between  It  and  lis  stockholders, 
•nd  In  which  complete  justice  only  can  be 
done  by  (he  courts  of  tbe  lurlsdictlon  where 
the  corporation  was  created."  See  also  JVVui 
BavenHarteBluie  Nail  Co.v,  Linden  Spring  Co. 
143  Mass.  MS,  S53,  3  New  Eng.  Rep.  6S0,  and 
«aBea  cited. 

Thet»8eatbar  fumlsheaaslroaglllustratlon 
«f  Ibe  propriety  of  this  course.  If  the  plaio- 
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tiff,  as  a  creditor  ot  tbe  Kansas  co'poration, 
without  obtalnto^  any  prevlojs  Ju  Ij^mcot  In 
Kansas  establishmg  the  defendant's  Habilitv 
as  a  Bbx;kbolder,  can  maintain  an  action  di 
rectly  and  in  tbe  first  instance  against  him  id 
Massachusetts,  for  tbe  purpose  of  charf^n^ 
him  as  a  atockbolder  under  the  quallQed  lis- 
bility  set  forth  in  the  declaration,  then  It  would 
follow  that  tbe  plaintiff  might  also  Institute  a 
similar  action  against  him  in  Catiforoia  or  in 
any  number  of  other  States  where  service 
u^n  him  could  be  oblained.  Tbe  plaintiff 
might  also  institute  similar  actions  for  tbe 
same  debt  in  different  States  against  other 
stockholders,  tn  such  case  It  is  proltabte  that 
a  judgment  against  one  stockholder  without 
satisfaction  would  be  no  bar  to  actions  sgaiost 
others;  but  it  Is  obvious  Ihat  (he  defendants 
in  such  actions  might  be  pnt  to  great  incon- 
venience  la  ascertaining,  and  indeel  might  find 
it  practically  impossible  to  ascertain,  what 
steps  tbe  pUlnitff  might  have  taken  against 
other  Blockbolden  in  other  States.  A  dis- 
honest creditor  might  possibly  recover  several 
times  over  against  different  slochboldera  In 
different  States,  before  they  respectirely  could 
ascertain  the  facts.  Likewise,  the  defendant. 
If  compelled  to  pay  under  a  Judgment  recov- 
ered la  one  State,  would  iind  It  difficult  if  not 
Impoaalble  to  enforce  contribution  from  other 
stockholders  reaidlcg  elaewher&  Moreover,  If 
tbe  plaintiff  might  maintain  such  actio na 
against  the  defendaatandagalnstother  stock- 
holders in  different  titsles,  until  he  should  flnat- 
g  recover  satislaction,  othei  creditors  of  the 
ansos  corporation  might  also  do  the  same.  If 
eveiy  creditor  of  a  Eaosas  corporation  which 
has  no  properly  with  which  to  respond  to  a 
judgment  obtaEned  by  such  creditor  agsiast 
it  In  Kansas,  may  therefore,  without  any  fur- 
ther proceedings  in  that  State  to  charge  the 
stockholders,  msintain  an  action  against  every 
stockholder  in  every  Stale  of  the  tJnloa  where 
service  can  be  obtained,  and  pursue  such  ac- 
tion tintil  BBlisfaction  Is  obtained  from  some 
stockholder  In  some  State,  it  Ix  obvious  thai  a 
large  amount  of  litigation  might  ensue,  under 
which  subslaatantlal  justice  as  among  tbe 
stockholders  could  oot  be  worked  out.  Tbe 
liability  ot  the  stockholder,  as  set  forth  In  tbe 
declaration.  Is  not  a  general  liability  for  all  the 
debts  of  the  corporation.  The  execution 
against  (be  stockholder  whicb  can  be  issued  in 
Kansas  la  the  action  against  the  corporation, 
as  set  forth  in  tbe  declaration,  is  only  "  lo  an 
extent  equal  in  antount  to  tbe  amount  of  stock 
by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon."  Probably  by  tbe 
true  construction  of  the  Statute  tbe  action  at 
law  to  charge  stockholders,  which  is  given 
as  an  alternative  remedy,  would  be  limited 
to  a  like  amount  as  the  execution;  though 
accordiag  to  the  averment  of  the  declaration 
the  plaintiff  In  the  execution  may  proceed  by 
sctiiin  to  charge  the  stockholders  witb  the 
amount  of  hts  judgment,  without  any  other 
limitation  being  expressed.  The  present  plain- 
tiff does  not  contend  that  it  can  recover  against 
the  defendant  the  full  amount  of  its  Judfj- 
ment,  but  only  tbe  par  value  of  the  defendant's 
stock  in  the  Bank.  Tbe  liability  sought  to  be 
enforced  is  a  siricily  limited  one.  It  seems  to 
us  that  a  bona  flde,  or  at  any  rate  a  compul- 


UiicrtH  T.  Bbkuub. 


Mij,  Mjment  to  one  credlior  would  discbarge 
•  nocfctiolder  to  tbat  extent  from  liabiUtj  to 
Mbei*;  and  *  pajmeot  of  tbe  full  per  value  of 
hit  Mock  would.  accordiDg  to  the  Tlew  vbfcb 
taa  bea  expreMcd  by  t&la  court,  be  a  full 
diKbarKe  iBidief  t.  Jfeltan,  12  AUen,  412), 
ibou^b  aa  to  tbii  otber  courts  mifbt  bold 
otberwiae.  Ptnaier  v.  BobinKin,  81  He.  180; 
Srote  V.  mu,  86  He.  23. 

Tfaere  ia  do  aveimeut  In  the  declaration  tliat 
Ibr  defcDdaiit  baa  nnt  thus  been  diacbarged 
tmn  liability,  and  perhaps  IbU  U  DOt  □ecessarv, 
u  it  would  be  more  properly  a  matteT  of  de- 
[fine.  Bat  la  ca«e  of  aeTeral  actiooa  lo  dlfter- 
oit  Stales,  questlona  of  priority  of  the  claima 
of  creditors  might  arise,  upon  which  the  de- 
d«MDi  of  the  court!  of  the  different  States 
■ight  not  be  UQiform,  and  thua  the  defeadant 
might  be  held  liable  more  than  once,  and 
eren  a  compolsorj  payment  mieht  not  avail 
to  protect  htm,  a*  is  ehowD  by  toe  caaes  cited 
bj  the  defendaoL  HoreoTer,  the  defendant 
night  by  way  of  set-off  present  clafm*  which 
tc  holds  either  against  the  corporation  In  Ean- 
Rt.  or  against  the  creditor  who  niea  htm,  and 
different  decisioDS  In  respect  to  his  right  of  te^ 
off  might  be  made  lu  different  Slates. 

These  conaiderationa  are  suggested  to  fllus- 
tiite  the  practical  difflcully  of  enforcing  a  lia- 
biiity  each  as  that  set  forth  In  the  declarallon, 
in  other  States  than  that  where  the  corporation 
ii  ntabliahed,  in  such  a  way  aa  to  secure  sub- 
stantial Justice.  This  difficulty  is  far  greater 
in  cases  where  no  steps  have  been  taken  to  the 
ftale  where  the  corporation  is  ealablisbed, 
10  sscertalo  and  determtne  tbe   amount  of 


each  Btockbolder's  liability.  There  tbe  whole 
amount  of  debts  can  be  ascerulned,  and  tbe 
proper  proportion  assessed  upon  each  stock- 
oolder;  or  bta  liability  can  be  otherwise  deter- 
mined, JQ  a  manoerwhich  will  avoid  many  of 
tbe  objections  which  exist  against  the  mainle- 
Dsnce  of  actions  like  tbe  present.  We  remain 
satlstled  with  the  coQcluaioQB  heretofore  reached 
by  this  court,  that  such  en  action  undsr  Ibe 
cfrcnmslancea  which  appear  here,  ought  not  to 
be  entertained  in  this  State.  Limiting  our 
decision  to  the  facts  now  before  us,  it  is  this: 
that  a  resident  of  the  Stale  of  New  York  caO' 
not  maintain  in  the  courts  of  this  State  an  ac- 
tion against  a  resident  of  tbe  State  of  Califor- 
nia, to  establish  his  peraonal  liability  as  a 
stockholder  of  a  corporation  organized  In  tbe 
State  of  Kansas,  and  having  no  place  of  busi- 
ness in  this  Stale,  for  a  debt  of  that  corpora- 
tion to  the  plaintiff  under  laws  of  Kansas,  such 
aa  are  set  forth  In  the  declaration,  providing 
for  a  certain  special  and  limited  liability  on 
tbe  part  of  stockholders,  when  no  Judicial  pro- 
ceedings have  been  taken  id  Kansas  to  ascer- 
tain and  establlHh  the  liability  of  the  defendant 
as  such  stockholder. 

Whether  tbe  same  result  might  not  be  reached 
on  the  ground  that  the  aubeidiary  liability  of 
atockh^ders  such  as  ia  set  forth,  Is  matter  of 
remedy  oolv.  and  does  not  follow  the  slock- 
holdsr  ouulde  the  State,  there  being  no  aver- 
ment of  a  different  construction  of  the  statute 
by  tbe  Kansas  courts,  we  need  not  consider. 
Brauin  v.  Saltern  SMt  Go.  1S4  Mass.  090. 

Juigmant  for  the  defendant  afirmti,  ■ 


UISSOURI  SUPREME   COURT. 


Wailam  H.  F.  SMITH,  Appl., 

t. 

Cbarka  R.  BURRDS,  Setpt. 


■Kit  without  tvobaUe  a 


•alt  Is  not  as  matter  of  law  prima  fade  evldenos 
of  malloe  In  Its  Institution. 
8.   Ttaa  dootrine  of  re»son»1>ls  doabt 

aa  to  Bullc  of  tbe  alleced  onme  has  no  application 
In  an  BoUon  tor  malloioiiB  prosecution  ol  a  suit 


ffOTB.— Onwrat  rule*  nlalttig  to  fnolfcloui  proteeu- 

ProteCde  oause  wUeh  vfll  lusttf^  a  orlmlnal  ao- 
easaUoD,  I*  deOned  to  be  a  reasonable  ^Dund  ot 
■cplolOD,  nipporlcd  by  clroamiCttneea  sufflolentlT 
anma  In  themselves  to  carrant  a  cautious  man  In 
Ui  bdief  that  the  persoo  aoouaed  Is  vuilty  of  the 
otenee  wnh  which  be  Is  charged.  Munns  v.  Du- 
pont,  3  Wash,  a  CM;  IbshsT  r.  rerTuaon, »  Deolo, 
ST;  Bbooq  t.  Towne,  1  Cuah.  216. 

Adjudred  esses  are  fuund,  decided  br  the  Ameri- 
can ooortB,  which  aeem  to  follow  the  English  rule, 
aaddenr  tbe  rtBht  of  action  based  upon  a  dril  ao- 
tfcm. whlob has beenmallolonB)]>  prosecuted 
eat  the  instanoe  of  either  arrest  oi 
bat  Kcent  aathOTltie*  snnonnce  Uie  more  r 
■ble  role  and  decide  that  such  aa  eotioD  la 
Uloable:.  lfcGardleT.HoOiiile;,mind.(l38,4<Am. 
Bep.  318;  Whipple  v.  Fuller,  II  Conn.  18!:  riowon 
*.  StsplM.  a  Tt.  nt:  Basdn  v.  Bank  of  Stockton, 
«CsL  U3.SB  Am.  Bep.TT;  Vsnduiarv.LlndpnDaii, 
lOJohaa.  IW;  Pangbum  v.  Bull,  1  Wend.B13j  Coz 
T.  TwTior.  10  a  Hon.  IT;  Woods  v.  Finnell.  18  Bush, 
»:  VartMUTf  T.  Smith,  U  Kan.  tH;  Paynev.Don- 
UL.H.A. 


egan,  ■  nU  App.  SSSj  Johnson  v.  He)«r,  BDLa.  Ann. 
839;  Boyt  v.  Kacon,  X  Colo.  118:  Hall  v.  Lesmlng.  81 
N.  J.  L.  sn,  80  Am.  Deo.  £13. 

Where  an  action  has  t>een  commenced  mallolaus- 
Ifwlthoutprobsble  cause,  and  the  defendant  baa 
been  arrested  at  ttie  Instanoe  of  the  plalntllT,  or  his 
propertr  attaotied,  or  he  has  t>een  injured  In  inr 
special  manner,  suob  proceedings,  altboush  In  the 
nature  of  a  dvll  suit,  are  sunolent  to  base  an  ae- 
tlDD  for  maUolons  prosecution.  Hayer  r.  Walter. 
M  Fa.  S8B;  Sledire  v.  MoLaren.  88  Oa.  U;  Bump  v. 
Belts.  18  Wend.  121;  Watklns  v.  Boird.  S  Maw.  308; 
Lawreooe  v.  Hagenuan.  GS  HI.  tS;  Btewart  v.  Cole 
M  Ala.  SM;  Henderson  v.  Jackson.  9  Abb.  Pr.  K.  8. 
W6;  Co»  V.  Taylor.  10  B.  Mon.  17;  Savage  v.  Brewer 
1«  Pick.  U3:  Farley  r.  Danks,  <  El.  Ik  Bl.  tSB;  Austin 
V.  Debnam.S  Bam.  A  C.  13B:  Hsyden  v.  Bhed.  11 
Haas.  fiU>.  Bpeugler  v.  Davy,  ifi  Ontt.  881;  Classoa 
V.  Staples,  a  Vt.  809. 

Tbe  onu«  is  upon  the  plalntltr  to  prove  both  the 
want  of  probatile  cause  for  tbe  prosecution  Insti- 
tuted Bffainst  htm,  and  malice  on  the  part  of  the 
defendant.    Ir  he  filled  to  prove  ettber  ot  tbese 


arlly    i 


",51c 


Sea  also  20  L.  R.  A.  440:   20  L.   R.  A.  0 


7 ;  37  L.  R.  A.  590. 


UUBODBI  SuPtUUlIt  C.'OUBT. 


Jdmb, 


la  oluU^nB  h  crime.    A  pre- 
M  Of  erldenoe  1*  sulBfleat  to  nuke  out 
1  case  for  eltber  party. 


{Juneai,  I8B1.) 

APPEAL  bj  platntifT  from  a  Judgment  of  the 
Circuit  Court  for  MatioD  County  to  favor 
of  defeodaat  in  an  action  brought  U>  recover 
damages  for  the  alleged  malicious  proaecution 
of  a.  civil  action  brought  hj  defendant  against 
plaintiff.    Beteried. 

Statement  b;  Sberirood,  Ch.  J.: 

Action  for  maliciouB  prosecution.  Burma 
'brought  suit  agDinat  Smith  for  slander,  al- 
leging that  the  latter  bad  charged  him  with 
Btcaling  iioraca  ;  but,  after  Smith  had  been 
time  put  to  the  trouble  and  expense  of  em- 
plovlng  counsel  to  defend  the  suit,  Burrus, 
as  he  admitted  in  his  answer,  voluntarily 
dismissed  the  suit  he  had  brought,  anrt  when 
on  tbe  witnesa  stand  testified :     "  I  diamisaed 


the  time  the  charges  were  made  by  Smith, 
Burrus  was  running  for  justice  of  the  county 
court  in  the  Eastern  District  of  Scotland 
County  ;  and  the  charges  were  made  by  Smith. 
who  himself  lived  in  that  district,  to  other 
voters ;  and  that  affidavit)!  were  read  by 
Others  impllcatiuz  Bumis  as  an  accomplice 
with  one  MaySeld  in  larcenous  operations 
in  regard  to  horses.     Moyfield,  shortly   be- 


fore the  election  came  off.  was  cooTlcted  and 
sentenced  for  five  years  to  the  peaftentiary. 
Tliere  was  testimonr  adduced  at  the  trial 
nliich  certainly  had  a  strong  tendency  to 
show  that  the  charges  made  by  Smith  were 
not  unfounded,  and  there  was  some  testimony 
of  a  coDtrarf  effect.  The  initnictions,  so 
far  as  necessary,  will  be  quoted  and  noticed 
in  the  opinion.  The  Jury  found  tor  the  de- 
fendant, hence  this  appeal. 

Mtttrt.  S.  W.  Birch  and  Harrison  Jfc 
M^iiBj,  for  appellant: 

The  Toluntan  discontinuance  of  his  snit 
against  plaintiff  Smith  is  prima  fade  evidence 
of  the  malice  of  defendant  BDrnis. 

BxrAani  v.  Sanford.  19  Wend.  417.  and  cases 
cited;  Oarritrm  v.  Pearee,  8  E.  D.  Smith,  255. 

Plaintiff  Smith  had  the  right  to  discuss  the 
honesty  and  iat^rity  of  Burrus  with  the  vot«TS 
of  the  Eastern  District  of  Scotland  County, 
and  (o  give  them  such  information  as  he  pos- 
sessed as  to  his  qusliiies  and  bis  fitness  for  the 
office  of  county  judge.  By  offering  himself  as 
a  candidate  a  man  uffos  hu  character  for  dis- 
cussion and  infcstigatioui  he  ehould  be  held 
and  considered  as  putljngbis  character  in  issue 
BO  far  as  respects  hu  quallflcallons  for  the  office. 

Cooley,  Torts,  p.  217;  Townshend,  Slander 
&  Libel,  8d  ed.  g  247,  p.  478,  and  §  341:  Cpm. 
v.  Ciap.  4  Itless.  IBS;  Com.  v.  Odelt.  8  Fitub. 
449;  Urigcrs,  Ubel  &  Slander,  g  286;  State 
v.  Balch,  31  Kan.  465;  XimbaU  v.  Ftmanaa, 
41  Wis.  829;  Mark*  v.  Baier.  28  Minn.  162; 
I  BiTT  V.  Moore,  87  Fa  88S;  Bant  v.  Bennett, 
18  N.  y.  178. 


8oull>aid>  10 N.  Y.^S:FDsbay  v-FerguBc>D,EI>enla,    grounds 
817. 

Proof  o(  malice  will  not  eiouse  or  supply  the 
want  of  proof  of  want  of  probaDle  Dause.  oettber 
«aD  tbe  want  of  probable  cause  be  infemid  from 
proof  of  malice,  oltlioufrb  malloo  may  be  lofarred 
from  tbe  want  of  probable  cause.  Sutton  v.  Jobn- 
Stooe.  1  T.  R.  18S,  H4:  Wbeeler  r.  Neabltt,  U  U.  B. » 
Boo.  U4.  le  L.  ed.  766;  Heyne  v.  Blair,  OS  S.  Y.  IB; 
Cook  V.Walker.  30  G^.Blfl:  Dickinson  v.  Harnanl. 
in  I&  Ann.  K;  Gunea  v.  Soucbcrn  Pao.  It.  Co.  01 
Cal.  140;  Olaze  T.  wbltley.  6  Or.  l«;  irillls  v.  Knoz, 
E8.C.4T1;  Barltraderv.  Moore.  U  Cal.  lU:  Dletsv. 
LoDgBtt,  Sa  Pa.  131. 

Action  Kit  In  etue*  of  arrett. 

7buB  an  actiop  wlU  lie  nhere  a  civil  suit  f*  ma- 
liciously and  without  probable  cause  begun  by  the 
arrc«t  of  the  party  delendant  (CulUns  v.  Hayte.  SO 
111.  3W,  B9  Am.  Dec.  621;  Burhana  v.  Snnford,  18 
Wend.  117;  WatbJns  v.  Balrd.  6  Hbs.  fiOe,  i  Am. 
Deo.  170;  Plummor  v.  Dennett.  B  Me.  431,  SO  Am. 
Dec.  SIB;  Turner  v.  'Walker.  3  GUI  &  J.  37T.  £3  Am. 
Dec,  3SSi;  for  mallclausly  and  without  cause  Inatl- 
tutdpff  proceedings  lu  bankruptcy  against  anotber 
(Chapman  v.  FlckerscIL,  S  Wlls.  146;  Johnson  y. 
Emerson,  2G  L.  T.  N.  S.  S3T;  Whltwortb  V.  Hall.  £ 
Bam.  ft  Ad.  BBS;  Farley  v.  Danlm.  4  Bl.  ft  BL  403; 
Brrxrn  V.  Chapman,  8  Burr.  1418);  tor  mallcloualy 
attaching  the  party's  property.  Prcelon  v.  Cooper, 
1  Dill.  Bai;  wmiame  v.  Hunter,  SHawka,  645. 14  Am. 
Dec.  597;  Wood  v.  Weir,  S  B.  Mon.  544;  MoCullough 
T.  Grlshobber.  4  Watis  ft  S.  ail:  Walser  v.  Thlee.  fie 
Ho.  89:  FuUenwIder  v.  McWIlUams,  T  Bush,  Be9; 
Bpengler  v.  Davy,  16  Qratt.  381;  Hayden  v.  Shed,  II 
Mum.  any.  Lindsay  v.  Lamed.  IT  Mass.  190;  Pierce  v. 
TbompaoD.  8  Pick.  19S;  Nelson  v.  Danlelson.  8S  BL 
t45;  Bharer  v.  White.  B  Munf.  110. 8  Am.  Dec.  730. 

Where  an  attaohmentli  wrongfully  sued 'out  on 
18L.  B.A. 


In  fact,  actnal  damagea  may  be  re- 
coveted,  though  thsre  was  probable  oaoseL  Caroth- 
era  V.  Hcllhenny  Co.  «8  Tex.  18«;  Bear  v.  Marx,  83 

Tez.  £98. 

<  And  giving  a  bond  of  Indemnity  as  required  by 
Blatute  does  not  defeat  tbe  aotlon.   l4iwi«uoe  v. 

Ha«emuin,  63  HI,  68.  8  Am.  Rep.  674. 

Ihe  defendant  osnnot  Justify  or  mitigate  the 
wrongful  attachment  of  goods  by  sboivlng  Uiat  he 
offered  to  return  the  property  on  the  next  day  in 
the  tame  candklop.  CMpenler  v.  Drener,  n  Me. 
377,  39  Am.  Rep.  SSI. 

And  It  Is  no  delenietliat  defendant,  before  taking 
out  the  attachment,  heard  that  some  other  oredltor 
vas  going  to  attach  (Carolbeis  v.  McUhenoy  Oo. 
supra ',  even  thoui^h  there  vas  an  Indebtedneei  and 
ground  for  a  suit.  Tomlluson  v.  Wamer.S  Uhio. 
103;  Spalda  v.  Barrett.  57  IIL  tfS.  U  Am.  Bap.  10; 
Bavage  v.  Brewer,  16  Pick.  453.  2S  Am.  Dec  £66; 
Forlman  v.  Bottler.  B  Ohio  St.  Mfl,  72  Am.  Dec  8tB; 
Herman  v.  Brookerholl,  B  Watte.  340. 

The  question  of  prob«ble  cause,  when  tbere  Is  no 
conflict  In  tbe  evidence,  no  disputed  facte  nor  any 
doubt  upon  the  evidenoe,  or  the  Inferenoea  drawn 
from  it.  Is  one  of  law  tor  tbe  court  and  not  of  fact 
for  thejury.  It  Is  said  In  Beason  v.  Bouchard,  10  N. 
Y.  £98.  that  if  the  taots  whlcb  ate  adduced  as  proof 
of  want  of  probable  cause  are  oontroverted,  It  con- 
flicting testimony  la  to  be  weKrbed,  or  If  the  credi- 
bility of  wItDcssee  is  to  be  passed  upon,  the  quee- 
tion  of  probable  cause  should  go  to  the  jury  with 

1b  b  mlied  question  ol  law  and  fact.  The  rule  laid 
down  Id  Masten  v.  Deyo,  2  Wend.  124,  Is  expressly 
approved  by  Jewett,  J„  In  that  case.  Heyne  v. 
Blair.  82  X.  Y.  19. 

For  [urtherdlscusslonof  this  subject,  aeenota  to 
Antcllff  V.  June  (Mich.)  10  L.  R.  A.  SO,  and  Pope  v. 
Pollock  (Obloj  t  L.  B.  A.  2SS. 
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Tb«  lanjninire  or  commaaicatioD  u*ed  by 
jilsinliO  SmilL~i8  privileged.  "It  wu  upon  a 
proper  occasion,  From  a  proper  motive,  and 
made  In  good  faith  upoo  reaeooable  and  prob- 
able causa." 

Briagt  v.  GarreU,  i  Cent.  Rep.  8«4,  111  Pa. 
4M.  2S  Aju.  L.  Reg.  N.  8.  4iS.  and  noU;  Ex 
prem  PHnHng  Go.  v.  Capeland.  M  Tex.  854, 24 
Am.  L.  Reg.  N.  a  MO.  and  note,-  Molt  v.  Dau- 
ton.  48  Iowa.  SSS;  Craru  t.  Waiert,  10  Fed. 
Rep.  S19:  Newell,  Defamation,  Slander  and 
Ubel,  ^  188,  p.  036. 

Smith's  commualcation  was  only  to  the  rot- 
en,  »nd  only  for  t&e  purpoae  of  givliigln  good 
failb  wtiat  plaintiff  beileved  to  be  truthful  In- 
iomutlon,  and  only  for  Ihe  purpose  of  enab- 
ling soch  voters  to  cast  ballots  more  fntellt- 
fMnily.    It  dearly  is  a  privileged  communica- 

siale  V.  Baleh,  tvpra:  Swmmii  t.  Bater,  13 
W.  Va.  IW;  Yfhite  v.  NieholU,  44  U.  8.  8  How. 
see,  11  L.  ed.  Ml;  Brow  v.  Bathavay,  65 
Mass.  289;  ENnek  7.  GaOg,  48  N.  Y.  427;  voU 
to  Jfunitor  v.  Lan^,  28  Am.  L.  Reg.  N.  B.  22; 
L.  R,  11  Q.  B.  DiT.  688;  iWnwr  t.  Concord, 
ti  N.  H.  211;  Mott  y.  DaiMon,  mtpra;  Bay* 
1.  Hunt,  80  Iowa,  251. 

The  court  erred  in  giving  the  inBtrnctione 
which  require  the  jury  to  find  "beyond  a  rea- 
sonable doubt."  and  that  the  "same  evidence 
must    be  adduced  by  plaintiff  as  would  be 


should  be  decided  at  in  other  civil  cues,  ac- 
cordinfr  to  a  preponderance  of  the  evidence, 
(Dd  the  leasooable  probability  of  its  truth. 

MarAaa  v.  Tbamt*  Bin  Int.  Co.  4S  Ho.  686; 
BMluehild  V.  Ameriean  Otnl.  Irm.  Qo.  63  Mo. 
3S0:  Edaard*  v.  Snapp,  97  Mo.  432. 

JfeMT*.  R.  D.  Oruner,  John  C.  Moore 
and  HeKe*  A  i^jna  for  respondent. 

8h«rwtM>d,  Cn.  J. ,  delivered  the  opinion 
of  the  court : 

1.  At  the  outset  of  the  examination  of  the 
rase  at  bar  we  are  met  by  the  preliminary 
(question  whether  the  facte  staled  In  the  peti- 
tion constitute  a  cause  of  action.  This  point 
under  our  Code  of  Civil  Procedure  la  always 
open  to  eiamination  even  in  an  appellate 
TOurt.  and,  like  the  jurisdiction  of  the  court 
ivcr  the  subject  matter  of  the  action,  is  never 
waived,  and  may  be  taken  advantage  of  for 
ttie  first  time  on  appeal.  Rev.  Stat,  g  2017 ; 
liittet  T.  Maupin,  65  Ho.  lot.  eit.  72 ;  Mcln- 
tirt  T.  Melnt%r«.  SO  Ho.  loe.  eit.  47S ;  Walker 
».  Bradbury,  67  Mo.  66. 

Ti»e  authorities  are  in  conflict  as  to  whether 
a  petition  states  a  cause  of  action,  which 
merely  allegea  that  a  civil  action,  brought 
nwl  prosecuted  maliciously  and  without 
|iru1mblc  cause,  has  been  terminated  in  favor 
«r  the  defendant;  many  of  the  nuthoriticB 
msintnining  that  no  cause  of  action  exists 
unless  such  civil  process  be  accompanied  by 
arrest  of  the  person  or  seizure  of  tlic  prop- 
erty, and  that  the  plaintiff  in  such  original 
nction,  *  in  contemplation  of  law,  Is  sufS- 
ritntly  punished  by  the  payment  of  costs. 
This  view  has  received  the  sanction  of  Judge 
Cooley,  Torts,  3d  ed.,  217  et  tej.,  and  cases 
cited. 

But  there  are  numerous  and  able  decisions 
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in  opposition  to  this  new,  and  It  fs  difficult 
to  combat  the  force  of  tlie  reasoning  they 
employ.  It  la  difficult  to  see  why  the  right 
of  a  plaintiff,  who,  as  defendant,  has  been 
sued  in  a  civil  action  maliciously  and  with- 
out probable  cause,  and  who  has  been  put  to 
great  expense  In  oonsequeoce  thereof,  sliould 
be  altered  or  at  all  affected  merely  by  tlie 
incident  of  his  property  having  been  attached 
or  his  person  seized  ;  for.  in  either  case,  the 
damage,  the  expense,  and  costs  of  defending 
a  suit,  whether  instituted  by  ea.  ta.  or  at- 
tachment, or  by  civil  summons,  would  be 
the  same,  and  it  Is  clear  Uiat  the  recovery  of 
costs  would  not,  under  our  practice,  reim- 
burse him  for  his  attorney's  roes,  aomctliiug 
which  and  other  incidental  expenses  be  does 
recover  under  the  E&rlish  practice.  Tlie 
cases  on  both  sides  of  tnis  subject  have  been 
extensively  collated  and  exbaustively  re- 
viewed by  John  D.  I.awson,  In  21  Am.  L. 
Seg.  N.  S.  281,  363,  and  the  cODclusion 
reached  that  the  better  doctrine  fs  that  which 
allows  an  action  to  be  maintained  aa  well 
where  property  etc.,  has  not  been  seized  aa 
where  It  has.  The  autborittea  also  are  well 
reviewed  in  14  Am.  A  Eng.  Encyclop.  Law, 
title  Malicioju  Protecutumt,  p.  S2  et  teq..  and 
noUi.  Besides,  this  court  In  Brady  v.  Brmn 
46  Ho.  333,  adopted  the  view  that  an  action 
for  malicious  prosecution  may  be  mnintained 
where  the  original  action  was  begun  by  civil 

2.  Of  its  own  motion  the  court  gave  In- 
struction No.  1  :  "The  court,  on  plaintiff's 
behalf,  of  its  own  motion,  instructs  tbe  jury 
that  if  they  And  from  the  evidence  that  in 
the  defendant's  suit  against  the  plaintiff  tliis 
defendant's  charge  of  sUniler  was  fats;,  nnd 
that  said  suit  was  instituted  with  malice, 
and  that  said  suit  was  also  instituted  without 

Srobable  cause,  and  that  tliis  plaintiff  was 
amaged  thereby,  the  Jury  will  find  for  the 
plaintiff  in  an  amount  not  exceeding  tlie 
amount  claimed  in  this  plaintilf'B  petition. 
If  tbe  jury  find  that  this  defendant  3  charge 
of  Blander  was  false,  then  the  proof  of  want 
of  probable  cause,  being  tbe  proof  of  a  neg- 
ative, may  be  made  out  by  slight  evidence, 
but  malice  la  not  to  be  necessarily  Interred 
from  tbe  want  of  probable  cause.  Malice  la 
the  intentional  doing  of  a  wrongful  act  with- 
out just  cause  or  excuse  [and  the  jury  dre 
instructed  that,  under  tbe  pleadings  to  this 
case,  it  is  admitted  that  defendant,  Burriis, 
voluntarily  instituted  and  voluntarily  dis- 
missed said  slander  suit  of  Burriit  v.  Smith. 
and  the  court  further  instructs  the  jury  thnt 
such  voluntary  dismissal  of  said  alaoder  suit 
is  in  this  cause  prima  facie  evidence  of  mnl- 
ice  on  tbe  part  of  defendant,  Burrus.  ]"  At- 
tention will  now  be  directed  to  thnt  portion 
of  that  instruction  which  is  inclosed  in  brack- 
eta.  Instruction  No.  1,  asked  by  tbe  plain- 
tiff, but  refused  hira,  is  to  tbe  same  effect. 
and  as  to  that  portion  of  tbe  instruction,  of 
course,  the  plaintiff  would  have  no  right  to 
complain.  We  do  not  regard  either  instnic. 
tion  as  anserting  tbe  law  on  this  point.  In 
the  Law  of  Torts  (2d  cd.  pp.  214.  215),  it 
is  said  by  Judge   Cooley:     "Tlie  burden  of 

C roving  flint  the  prosecution  whs  malicious 
lalso  upon  the  plaintiff.     If  a  want  of  prob- 
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Able  CAiiie  U  ilinwD,  mMIca  xsmj  be  inferred : 
but  till;  dvducLion  la  Dot  b  ueceuary  one,  and 
Uie  ii)ere  dlscontl nuance  of  a  ciimiaal  prose- 
ciilion,  or  the  acquittal  of  tbe  accused,  nlll 
cstnblish  for  tba  purposes  of  tliis  suit  neither 
inHlice  nor  want  of  probable  cause.  But,  if 
»n  arrest  is  made  In  a  civil  Buit  which  is 
nflerwnnls  Toluatarilj  discoutiuued,  the  dis- 
continuance has  been  held  to  furnish  prima 
fncle  evidence  of  a  want  of  probable  cause." 
If  the  discontinuance  of  a  criminal  prose- 
cution, instituted  tij  the  defendant,  and 
discontinued  at  his  Instance,  be  evidence 
wliicli  establiihea  neither  m&lice  nor  want  of 
probable  cause,  it  is  difficult  to  see  how  the 
voluntary  discontinuance  of  a  civil  action 
ioatituted  bj  the  defeudsat  can  cut  a  wider 
swatb.  'Prima  facie  evidence  of  a  fact," 
ta;s  ifr.  Jtutiet  Story,  "is  such  evidence  as, 
la  judgment  of  law,  is  sufficient  to  establish 
the  fact,  and,  if  not  rebutted,  remains  suffl- 
cleat  for  the  purpose."  Lilieathai't  Tthaeeo 
V.  Unittd  Statu.  67  U.  8.  ioe.  At.  SSS.  34  L. 
ed.  905,  and  cases  cit«d.  The  portion  of  the 
fastrucCion  heretofore  referred  to,  therefore, 


in  effect  told  the  lur;  that  the  voluntary  dle- 
Issal  of  the  civil  action  begun  by  defeod- 
it  made  out  a  case  (or  the  plaintiff,  without 


;   but  this  was  not  the  low.     The  in- 

strtictioDS,  therefore,  referred  to,  were  tan- 
tiin)ount  to  saying  that  the  mere  dlscontinu- 
iince  of  tbu  action  for  slander  was  sufficient, 
in  and  of  itself,  to  make  out  a  case  of  malice 
on  hia  part ;  but,  as  already  seen,  this  Is  not 
ilie  law.  A*  J^dga  Cooley  says,  the  deduc- 
tion of  malice  from  a  want  of  protnble  cause 
is  not  a  necessary  one.  Of  course,  malice 
may  be  inferred  from  the  want  of  probable 
cause,  and  from  the  voluntary  dismissal  of 
the  original  civil  action  ;  but  such  inference 
is  one  of  fact,  and  one  for  the  Jury,  under 
appropriate  instructions,  to  draw. 

3.  In  regard  to  the  words  used  by  plaintifl 
vrhtch  gave  origin  to  the  suit  for  afander,  the 
court  instructed  the  jury  :  "And,  to  warrant 
the  Jury  in  finding  tltat  the  said  alleged  lan- 
guage was  true,  tlie  same  evidence  must  be 
adduced  by  plaintiff  a«  would  be  necessary 
to  convict  the  defendant  upon  an  indictment 


said  words  of  and  concerning  defendant,  and 
entertain  a  rensunaUle  doubt  of  defendant's 
guilt  ot  the  crime  Imputed  to  him  in  said 
words,  the  jury  should  find  a  verdict  for  de- 
fendant. By  a  'reasonable  doubt'  it  meant 
a  Bubstantifli  doubt,  based  on  and  arising 
from  the  Evidence,  and  not  a  mere  possibility 
of  defendant's  innocence."  This  view  of  the 
law,  ijiough  gustsiaed  by  the  case  of  Pohtan 
V.  Sm,  54  Mo.  291,  by  a  divided  court,  was 
unanimously  overthrown  in  the  case  of  Ed- 
uaTdt   V.  Knapp,  97   Mo.  433;  and  the  now 

fenerally  prevalent  modem  doctrine  estab- 
ished  that.  In  all  civil  actions,  a  preponder- 
ance of  the  evidence  is  sufllcient  to  make  out 
a  ease  for  either  litigant.  Besides,  in  actions 
of  this  sort,  such  an  instruction  is  wbolly 
out  of  place.  Whether  a  party  is  suinp  or 
sued  tor  malicious  prosecution,  the  absolute 
guilt  of  the  particular  Individual  is  not  at 
all  a  conlTolling  issue.  Absence  of  malice 
and  probable  cause  are  the  goverLing  factors, 
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and  constituent  elements  of  tba  torenaic  am- 
test. 

4.  The  remaining  point  to  be  discussed  t* 
wbetber  the  court  snould  have  given  instruc- 
tion No.  4,  asked  by  plaintifl,  but  refused 
by  the  court,  which  wua  the  following :  "  If 
the  jury  believe  from  the  evidence  ujat  de- 
fendant Burrus  was  a  candidate  for  the  pulj- 
llc  office  of  county  Judge  in  and  for  tli» 
Eastern  District  of  Scotland  County,  Mo., 
at  the  general  election  of  the  year  I8S4 ; 
and  it  the  jury  further  believe  from  the  evi- 
dence that  the  character,  honesty  and  fitncs» 
of  said  Burrus  to  fill  such  public  office  was 
relevant  to  the  candidacy  of  said  Burrus, 
and  necessary  to  be  known  by  the  voters  and 
constituents  of  said  Burrus  at  said  general 
election,  for  their  own  interest  and  protec- 
tion :  and  if  the  jury  further  find  from  th« 
evidence  that  the  language  shown  by  th» 
testimony  in  this  case  to  nave  been  used  by 
Smith  aljout  Burma  was  so  used  by  said  Smith 
to  some  of  the  votersandconstituenta  of  said 
Burma  at  said  generai  election,  and  to  none 
other.  In  s  private  oral  discussion  of  the 
character  and  bonesty  and  fitness  of  said 
Burrus  to  fill  such  public  office;  and  that 
said  language  was  so  uaed  in  good  faith,  for 
the  purpose  of  giving  such  voters  and  cod- 
stitueuta  relevant  and  proper  information  for 
their  own  interest  and  protection ;  and  thai 
said  language  was  so  uaed  by  said  Smith  in 
said  Eaatem  District  of  Scotland  Couoty, 
after  said  Burrus  had  been  nominated  for 
said  public  office,  and  liefore  said  genera] 
election  In  said  eastern  district;  and  that 
said  Smith  was  a  voter  at  said  general  elec- 
tion in  said  eastern  district, — then  the  court 
instructs  the  Jury  that  such  language  so  used 
by  said  Smith  is  privileged ;  that  said  Smith 
had  the  right  to  so  use  the  same;  and  that 
defendant.  Burrus,  did  not  have  reasonable' 
and  probable  cause  for  brlaging  sald^sait 
for  slander  against  plaintiff,  sinilii.'' 

There  isaconQictof  authoTlty  on  the  qjes- 
tion  whether  such  an  Instruction  shoulV  be- 
given  in  instances  like  the  present;  but.  as 
this  case  is  one  of  first  impression  in  thia 
State,  we  are  free  to  adopt  that  rule  which 
we  regard  as  best  comporting  with  the  pruper 
preservation  of  the  rights  of  individuals, 
good  government,  social  order.  Justice  and 
sound  reason.  The  correct  rule,  we  take  It, 
U  that  expressed  by  the  Supreme  Court  of 
Massachusetts  in  Gnn.  v.  Ciop,  4  Mass.  168, 
where  QhUf  Juiiiet  Parsons,  speaking  for  th» 
court,  said  :  "  When  any  man  shall  consent 
to  be  a  candidate  for  a  public  office  conferred 
by  the  election  of  the  people,  he  must  be 
considered  as  putting  his  character  in  issue, 
so  far  as  it  may  respect  his  Btneas  and  qualt- 
S cations  for  the  office'',  and  publications  of 
tbe  truth  on  this  subject,  with  the  honest 
intention  of  informing  the  people,  are  not  a. 
libel ;  for  it  would  be  unreasonable  to  con- 
clude that  the  publication  of  truths  which  it 
Is  the  interest  of  tbe  people  to  know  should 
be  an  offense  against  tne  law.  For  Che  sam» 
reason  tbe  publicntion  of  falsehood  and  cal- 
umny against  public  officers  or  candidiitcs 
for  public  offices  is  an  offense  most  danger- 
ous to  tlie  people,  and  deserves  punishment, 
because  the  people  may  bo  deceived,  and  re- 
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Ject  the  De»  cititeoB,  lo  tbefr  great  fujuij, 
■nd  it  mny  be  to  the  loss  of  their  liberties." 
Tills  ezpnasion  of  the  law  was  cited  approT- 
inglY  Id  WhtaUm  t.  Beedt^.  66  Micb.  807. 
>  West.  Ref).  8S0.  an  action  for  libel,  with 
plea  of  privileged  con muoi cation  reEardiDg 
■  candidate  for  a  public  office ;  aod  Slier- 
wood.  J.,  in  delivering  tlie  opinion  of  the 
court,  said:  "The  libel  la  this  caw  was 
Dot  privileged.  It  Is  true  Che  plaintiff  was 
a  candidHte  for  appoint  meat  to  tbe  office  of 
comptroller  of  the  City  of  Detroit,  but  this 
did  not  license  the  defendant,  or  anj  other 
person,  to  Tllllfj,  falsify  and  calumniate 
the  charncter  of  tjie  plaintiff  for  honeatv. 
integrity  and  morality.  There  is  no  doubt 
that  when  a  man  in  thia  country  becomea  a 
candidate  for  an  office,  elective  or  appoint- 
ive, his  character  for  honesty  and  integrity, 
and  hia  qualiScationa  and  fltneaa  for  tbe  po- 
lition,  are  put  before  the  people,  and  are 
ttienby  made  proper  subjects  for  conunent, 


deserves  to  be  punished. "  Broiutm 
S9  Mich.  497,  waa  also  an  action  for  libel  on 
1  candidate  for  a  public  oQIce,  and  the  claim 
of  privilege  waaalBO Interposed;  hutChamp- 
lin.  J.,  u  tbe  organ  of  the  court,  said :  " The 
electors  of  a  congressional  district  are  inter- 
ested Id  knowing  the  truth,  not  falaehooda, 
CTinceming  the  qualtflcatlons  and  character 
of  one  who  otfera  to  represent  them  in  Con- 
fresa :  and  it  is  the  right  and  privilege  of 
toy  elector,  or  person  also  having  an  Interest 
to  be  represented,  to  freely  criticise  the  act 
and  conduct  of  such  candidate,  and  show,  if 
he  can,  nhv  such  person  Is  unfit  to  be  In- 
trusted witn  the  office,  or  why  the  suffrages 
of  tbe  electors  should  not  be  cast  by  him. 
Bat  defamation  Is  not  a  necessary  and  indis- 
pensable concomitant  of  an  election  contest,  * 
^To  hold  that  false  charges  of  a  defamatory 
cfaaracUir.  made  against  a  candidate,  are 
privileged aamatteraof  law,  if  made  in  good 
talth,  and  that  the  party  making  them  Is  ab- 
solutely shielded  against  liability,  it  seems 
to  me  is  a  most  pernicious  doctrine.  It 
would  deter  all  sensitive  and  honorable  men 
from  accepting  the  candidacy  to  office,  and 
leave  the  field  to  the  proBlgate,  the  unprin- 
cipled and  unworthy;  to  men  who  have  no 
cbaiacter  to  lose,  no  reputation  to  blemish. 
It  could  scarcely  be  expected  that  any  man, 
wcotby  of  the  position,  would  consent  to 
stand  for  an  office,  and  have  his  reputation 
tarnished,  his  good  name  scandalized,  in  the 
face  of  the  whole  community.  If  such  doc- 
trine as  this  is  to  prevail.  Beaides,  underthe 
guiae  of  assisting  the  people  to  select  a  fit 
man.  the  voters  are  deceived  by  falsehood, 
and  induced  to  withhold  their  support  from 


lilar  ruling  was  mode  :  Overton.  J., 

remarking;  "Slander  Is  no  more  justitlBblc 
when  spoken  of  aman  witha  view  tohisplcc- 
lion  than  on  any  other  occasion.  Unbap- 
pv,  indeed,  would  be  anr  t>eopIe  when,  in 
13L.R.A. 


porttmt  a  one.  Let  ms  talenta.  hia  virtues, 
and  such  vices  as  are  likely  to  affect  liis 
public  character  be  freely  discussed  but  no- 
falsehoods  be  propagated."  Brtteer  v,  Wtak- 
les.  2  Overt.  (Tenn.)  W.  The  same  view  of 
the  law  prevails  in  West  Virginia,  whers 
Oreen,  P.,  delivering  the  opinion  of  the 
court,  said,  In  speaking  of  the  degree  of 
freedom  with  which  the  character  of  a  can- 
didate for  public  office  may  be  treated,  Mid ; 
"As  this  right  of  criticlam  Ii  confined  totika 
acts  or  conduct  of  such  candidate,  wbenerar 
the  Tacts  which  constitute  the  act  or  conduct 
criticised  are  not  admitted,  they  must,  of 
coune.  be  proven.     .     .     .     His  talents  and 

aualiflcatlone,  mentally  and  phvaically.  for 
le  office  he  asks  at  the  hands  of  the  people, 
may  freely  be  commented  on  in  pnbUcationa 
In  a  newspaper,  and,  though  such  commenta 
be  harsh  and  unjust,  no  malice  will  be  im- 
plied, for  these  are  mattera  of  opinion,  of 
which  the  voters  are  the  only  Judgea;  but 
no  one  has  a  right  bra  publication  to  impute 
to  such  candidate,  Wisely,  crimes,  or  publish 
allegations  affecting  bis  character  falsely." 
Saeenes  v.  Bak«r.  18  W.  Va.  18S.  The  same 
nile  prevails  as  lo  the  conduct  of  a  publlo 
officer  as  that  relating  to  a  candidate  for 
office,  aa  the  authorities  show  ;  and  fu  regard 
to  what  are  privileged  communications  re- 
specting the  former  claaa,  Folger,  CA.  J., 
said:  WeareoC  tbe  opinion  that  Uie  official 
act  of  a  public  functionary  may  be  freely 
criticised,  and  entire  freedom  of  expression 
used  In  argunient,  sart»sm,  and  ridicule  upon 
the  act  itself ;  and  that  then  the  occasion 
will  excuae  everything  but  actual  malice  and 
evil  purpose  in  the  critic.  We  are  of  itia 
opinion  that  tiie  occasion  will  not  of  ilaelf 
escuae  an  aaperslve  attack  upon  the  character 
and  motives  of  the  officer,  and  that,  to  ba 
eicused,  the  critic  must  diow  tbe  truth  of 
what  he  has  uttered  of  that  kind."  Samtl- 
ton  V.  Jlno.  61  N.  T.  136,  Tbe  doctrine  hers 
asserted  is  also  prevalent  in  Illinois.  In 
Be/iriek  v.  Wilcox.  81  111.  77,  Craig,  J.,  said  : 
"While  the  quBliacationa  and  fitness  of  a 
candidate  for  office  might  properly  be  dis- 
cussed with  freedom  by  uie  press  of  the 
country,  we  are  aware  of  no  case  that  goes 
so  far  as  to  bold  that  the  private  character 
of  a  person  who  is  a  candidate  for  office  can 
be  destroyed  by  the  publication  of  a  libeloua 
article  In  a  newspaper  notwithstanding  tbe 
election  may  be  attended  with  that  excitement 
and  feeling  that  not  unfrequently  enters  into 
our  elections,  .  .  .  The  law  required 
appellee,  as  the  publisher  of  a  journal,  to 
puollsh facts,  and  not  libelousarticlep.  The 
character  and  reputation  of  appellant  was  as 
sacred,  and  as  much  entitled  to  protection, 
when  a  candidate  for  office,  as  at  any  other 
time."  The  same  doctrine  is  announced  In 
other  States,  and  we  regard  It  as  tbe  better 
one,  especially  In  this  day  and  age,  when  In 
heated  political  campaigns  the  "rattling 
tongue  of  noisy  and  audacious"  Blander,  and 
what  Lord  Mansfield,  in  Jiex  t.  Wilket,  t 
Burr,  2562.  calls  "that  mei\diu:  i^famia  from 
the  press,"  sorely  need  to  have  placed  upon 
them  some  fetter,  some  check,  some  curb 
which  shall  be  able,  in  some  degree  at  least. 


CoHKKCticni  ScpBKKB  CoDBT  or  Ekkorb. 


Ukc.. 


to  reBtmtn  them  within  Romethliiflfkale^lt.i- 
mate  bouudariea.  and  something  like  a  decent 
regard  for  private  cliaracter.  Within  thest; 
bounde  of  legitimate  discussion  ali  that  is 
necesaary  to  say  and  proper  to  wy  reapecting 
the  actions  and  qualmcatloni  of  candidates 


or  public  officers  d 

iviUiout  descend!  n( 
pools  of  TJtiiperation. 

Fur  the  errors  aforesaid  the  jvggment  thould 
bt  rtuerttd,  and  Vtt  cavtt  rtananded. 

kW  concur,  except  Barol^i  J.,  tbwnt. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Nora  J.  PORTERS  at..  AppU., 

EdwanJ  Q.  W'OODHOUSE. 

Julia  H.  ROBERTSON  et  at.,  Apptt,. 

SAME. 


1(  irad«IlTai70f&dead,eltberHib*oliit« 
OV  eondltlonml.  can  1>BBUSd«  without  part- 
'  IK  sttlie  time  wftb  the  powo—lon  of  It,  and  witb 


allp< 


;r  BQi)  control  01 


>r  lor 


the  beneflt  of  the  ?mntee. 

A,   WUTHi^deedamadebywayofglft, 

which  are  In  a  box  with  moner  and  banlt  books. 
at«  not  dalivered  bf  tfao  grantor,  when  expeoUng 
to  die,  b;  Klflog-  the  box  to  another  person  nr- 
Idk  that  "the  names  of  tbepersooB  whoare  boIqk 
to  bare  tbe  housce  are  on  the  deeds,  and  If  I  live 
Iwlll  talk  turtlier  about  ibe  contents  of  the  box; 
but  dont  jtta  open  It  until  after  mj  funeral." 

(DeoembapS,  uao.) 

APPEAL  by  complainanti  from  a  Judgmmt 
of  the  Superior  Court  for  Hartford  County 
in  favor  of  defendants  in  aclions  broug-ht  to 
•compel  defendant  to  deliver  lo  complainsnls 
two  deeds  to  real  estate,  left  for  delivery  after 
ber  death  by  tbe  nanior,  Julia  A.  Hmman, 
deceased.     Affirmed. 

Tbe  facta  are  staled  in  tbe  opinion. 

MatTi.  Clikrl««  E.  Perkins,  Horace 
CorawaJl  and   S»mnel  F.  Jonea,  for  ap- 

Tbera  Is  no  specific  form  of  words  required 
In  aucb  cases  to  vest  tbe  title,  Tbe  rule  of  law 
is,  that  It  must  appear  from  tbe  acts  aad  norda 
of  tbe  grantor  tbac  sbe  intended  that  the 
grantees  sbould  bave  the  deeds  after  the  dealb 
-of  the  grantor.  It  Is  not  even  necessary  that 
tbe  deeds  ahould  be  actually  delivered  to  tbe 
grnniees  or  to  anyone  for  them;  it  is  enough  if 
they  are  so  placed  that  tbey,  or  some  other 
person  for  tbem,  can  get  tbe  deeds  after  tbe 
death  of  the  grantor. 

Lessevidence  is  regulredln  cases  of  gift,  and 
where  no  rigbia  of  creditors  or  others  are  af- 


See  SiM-Mon  t.  Taglar.  42  Fed,  Rep.  810; 
Woodaard  J.  Camp,  22 Cona.  iST ;  WanfiApp. 
35  Conn.  188;  Merrill*  v.  Sitift,  18  Conn.  257; 
FUher  V.  HaU,  41  S.  Y.  418;  BurkkiMer  v. 
Caiad,  47  Ind,  422;  1  Devlin,  Deeds,  t^  282; 
Stettent  v.  fiaf^A,  0Minn.  76;  Einton  v.  Ilaiteg, 
78  Iowa,  S44:  HiU  t.  HiU.  IIB  111.  242;  Jonm 
T.  Laveleu,  99  Ind.  817;  Owen  v.  WHUamt.  18 
West.  Rep.  SC.  114  Ind.  179;  Staniford  v. 
StaRif<rrd,  8  L.  R  A.  299,  97  Mo.  281;  Do*  V. 
Knight,  5  Ram,  &  C.  671. 

lu  some  cases  it  baa  been  held  that  the  de- 
livery of  the  deed  must  be  such  as  to  place  it 
beyond  the  control  or  power  of  tbe  grantor  to 
retake  It  If  be  ao  desired,  but  such  Is  not  the 
rule  in  this  State. 

aWm  V.  Carter,  4  Day.  66;  Swart  v. 
Sleaart,  S  Conn,  817. 

Jletirt.  Boek  ft  Eawleaton,  for  appellee; 

Delivery  is  as  essennal  to  matte  a  deed  valid 
and  effectual  as  tbe  signing. 

Co.  Litt.  SB  S.  3t(  a,  171  S, 

Even  a  court  of  equity  will  not  Interfere  to 
give  effect  lo  a  deed  not  delivered,  but  consid- 
ers it  as  being  inchoate  or  Imperfect. 

Altop  V.  f^catkd.  7  Conn.  SOS. 

To  constitute  a  delivery  the  grantors  must 
part  with  tbe  possession  and  legal  control  of 
the  Instrument,  with  the  intent  to  give  effect 


0  the  instrument  and  transfer  tbe  title  t 


the 


3  Wasbb.  Real  Prop.  Sth  ed.  299.  and  case* 
cited. 

Tbe  act  and  int«nt  must  concur. 

MerHlUv.  Swift,  18  Conn.  261;  ShurtUff  t. 

raneit,  US  Mass,  155. 

There  is  no  doubt  that  a  deed  may  be  deliv- 
ered to  the  grantee,  to  take  effect  presently,  or 
third  person  as  trustee  for  the  use  ot  Ibc 
grantee,  to  be  delivered  to  the  grantee  Kpon 
tbe  liappening  of  a  future  event,  such  as  tbe 
deatb  of  tbe  grantor. 

Bclden  v.  Carter.  4  Day,  79;  Almtp  v.  Smatkel 
and  MerrilU  v.  Sieift,  supra. 

It  must  be  delivered  for  the  use  of  th« 
grantee. 

Eleey  r.  Metcalf,  1  Denio,  823;  Toung  v. 
Toang.  80  N.  Y.  &4:  Woodttmrd  r.  Camp,  23 
Conn.  459. 


though  In  bee  poneaslon, 

fiBss  the  propertf.   See  Drew  y.  Hagerty  (Me.i  a 
L.B.A.£3D. 

The  validity  of  girta  causa  mortte.  Bee  nnta  to 
Walsh's  App.(Pa.)  1 L.  B.  A.  G3&;  Ciawtord's  Case  IN. 
T.)6L.R.A.Tl;Be«verr.  Beaver {N.T.)8L.R. A.  4Ce. 


noDer  which  was  shortty  before  and  perhaps  at 
(be  time  In  poeseHloo  ot  Uie  donee,  ai  her  agent,  la 
a  valid  and  complete  gift  lnt«ri>(ix)L  See  Miller  v, 
UcMectaen  (W.  Va.l  6  L.  S.  A,  EU.  and  note. 

Where  ooe  confined  lo  his  bed  by  a  f  stal  slcknes* 
Instructs  au other  to  whom  be  has  Intrusted  keya  of 
a  private  box  In  a  bank  vault  to  extract  certain 
moucy  therefrom  and  label  It  aeparalelir  as  the 
property  ot  a  third  person  and  deliver  It  to  bin. 
valid  gtft  caiua  rnortli.    SeeDevol  T 


o  her  nephew,  of  certain  i  (Ind.)  T  L.  B.  A.  18S,  and  not*. 


.   2+2:   22   L.      R.  X.  1, ->,■). 


POBTKR  T.  WOODBOUn. 


OS 


Andr«ivMi  Ch.  J,,  detiTeied  the  opinion  of 
tiKoontt: 

ThcM  an  two  cases  trSed  together  and  de- 
jKiHllng  on  the  laoie  facts.  The  defendant  is 
ttie  executor  ol  the  will  of  Mrs.  Julia  Hioinan, 
lite  of  Hartfoid,  deceased.  Tiie  complaint 
pTsjB  that  two  deeds  now  In  the  posseMtOD  of 
Ae  defendant  be  delivered,  one  to  the  said 
Nora  J.  Porter,  and  the  other  to  the  said  Julia 
Robertson.  The  only  question  in  the  case  is, 
whether  on  the  facls  found  these  deeds  wereso 
delivered  as  to  pass  the  title.  The  facts  are  as 
follows: 

Mrs.  Julia  Hioman,  In  her  llfettme,  and  un- 
til her  death,  owned  two  houses  In  Hartford, 
hi  one  of  which  she  lived.    She  died  on  the 

day  of  June,  1«S8,  : 
£evcrsl  yean  before  her 
of  one  of  these  houses  to  Mrs,  Porter,  and  at 
mother  time  a  deed  of  the  other  house  to  Hrs. 
Robertson.  They  were  warranty  deeds  in  form 
sod  were  expressed  to  be  for  a  valuable  con- 
sideratlotL  They  were  signed,  sealed,  wit- 
oessed  and  acknowiedged.  All  the  requisites 
of  a  formal  execution  were  complete  and  each 
was  filed  on  the  back  with  the  name  of  tbe 
grantee.  Nothing  was  paid  for  them;  tbey 
Here  in  fact  deeds  o(  gift  The  rrantees  never 
knew  nntll  after  the  death  of  Mrs.  Hinmao 
that  they  had  been  made.    These  deeds  were 

E laced  by  Mrs.  Ulnman  in  a  box  in  which  e 
ept  her  will,  her  bank  books,  her  policies 
insurance,  and  other  papers  of  like  kind,  a 
ID  which  she  had  also  a  bag  containing  $1,000 
in  gold.  The  box  was  concealed  in  a  closet  in 
her  bedroom.  During  the  last  year  of  her  life 
a  Mrs.  Harriet  Elliot  lived  with  her  sod 
ber  only  companion  and  attendant.  Previous  to 
the  lOtb  dav  of  April,  1888,  Mrs.  HInman  had 
told  Mrs.  Elliot  that  she  had  deeded  away  tbe 
two  houses,  but  had  refused  to  tell  her  to 
whom.  On  that  day  Mrs.  Hinman  fell,  and 
was  so  severely  injured  that  she  feared  she  was 
going  u>  die.  On  tbe  morning  of  tbe  11th  she 
(old  Mrs.  Elliot  where  the  fox  was,  and  re- 
4]uested  her  to  bring  It  out.  Mrs.  Elliot  did  so 
and  placed  it  on  the  bed.  Mrs.  Hinman  then 
said  to  Hrs.  Elliot,  "Take  that  box  Into  ^our 
Up.  I  put  it  into  your  possession.  My  private 
papers  are  in  that  box  and  a  bsg  of  gold  con- 
taining |1,000.  My  will  is  In  there  and  the 
dwds  of  these  two  bouses.  I  told  you  before 
that  I  have  deeded  away  these  houses:  on  the 
deeds  are  the  names  of  the  persons  who  arcKO- 
ingtohave  the  houses."  She  then  told  Mrs. 
Elliot  to  take  charge  of  the  box  and  put  ii 
back  into  the  closet,  and  told  her  where  the 
key  to  the  box  was;  and  that  If  she  did  not 
live  she  wished  her  (Mrs.  Billot)  to  speak  to  E. 
4.  Woodhouse.  the  defendant,  and  request  him 
to  read  her  will  after  the  funeraL  Then,  after 
some  further  directions  about  the  box,  she 
closed  the  conversation  by  saying:  "I  have 
said  enough,  so  that  you  will  know  what  . 
with  theboxln  easel  should  die.  If  I  live  I 
will  talk  further  alxMjt  the  contents  of  the  box. 
But  don't  you  open  it  until  after  my  funeral" 
Afierthta  conversation,  Mrs.  Elliot  took  charge 
of  the  box,  hut  so  far  as  appears  never  opened 
it  uniU  the  di^  of  Mrs.  Bbrasn's  funeral.  In 
cooverastkins  subsequent  to  this  one,  Mrs. 
Hinoinn  spoke  about  tbe  ba?  of  sold  in  the 
box,  and  oIlheprovisioDsofher  will,  but  nt 
ULRA. 


spoke  about  tb«  deeds.  Mrs.  Hinman  diei 
sbout  mldnieht  of  June  10,  1888.  From  the 
morning  of  the  preceding  day  to  the  time  ol 
her  death  she  wss  in  a  dying  state  and  in  a 
deep  stupor,  during  which  she  observed  noth- 
ing and  said  nothing,  except  that  at  about  nine 
o'clock  in  the  forenoon  she  euddeuly  exclalmod, 
"Coll  Roblnsonl  Call  Robinsoat  tbere  are 
those  two  deeds,  one  U  for  Julia  Robertson, 
and  one  is  for  Nora  Porter."  No  Robinson 
was  there  at  the  time  and  no  one  of  that  name 
had  been  in  attendance  upon  her.  Hrs.  Elliot 
and  a  nurse,  Mrs.  Wright,  were  there,  but  Mrs. 
Hinman  was  not  conscious  of  their  pi'esence  or 
of  what  she  was  saying. 

Tbe  delivery  of  a  deed  implies  a  portin?  with 
the  possession  and  a  surrender  of  autliority 
over  it  by  the  grantor  at  the  time,  either  abso- 
lutely or  conditionally;  absolutely,  if  the  effect 
of  the  deed  is  to  be  immediate  and  the  title  to 
pass  or  the  estate  of  the  grantee  to  commence 
at  once;  but  conditionally,  it  tbe  operation  of 
the  deed  is  to  be  poshKined  or  made  dependent 
on  the  happening  of  some  subsequent  even). 
A  conditional  delivery  is  and  can  only  be  made 
by  placing  the  deed  in  tbe  hands  of  a  third 
person  to  be  kept  by  him  until  the  happening 
of  the  event  of  which  the  deed  is  to  be  deliv- 
ered over  by  Ihe  third  person  to  tbe  grantee. 
But  it  is  an  essential  characteristic  and  an  in- 
dispensable feature  of  every  delivery,  whether 
absolute  or  conditional,  that  there  must  be  a 
parting  with  the  possession  of  tbe  deed  and 
with  all  power  and  control  over  it  by  the 
grantor  for  the  benefit  of  tbe  grantee  at  the 
time  of  the  delivery.  Pmttman  t.  Baker,  80 
Wis.  644.  The  delivery  of  a  deed  Is  as  essen- 
tial to  the  passing  of  the  title  to  the  land  de- 
scribed Id  It  as  Is  the  signing  of  it  or  tbe  ac- 
knowledgment. It  is  tbe  final  act  nithont 
which  aUotherformailtieeareineBeciusl.  To 
constitute  a  delivery,  the  grantor  must  part 
with  the  legal  possession  of  the  deed  and  of  all 
right  to  retain  it  Tbe  present  and  future  do- 
minion over  the  deed  must  psss  from  Ihe 
grantor.    And  ^1  this  must  happen  in   tbe 

5ranlor*8 llferime.  Tounge-7.  Oailbeau,  70U. 
.  8  Wail.  686,  18  L.  ed.  368;  Gouk  v.  Brouin. 
84  N.  H.  476;  Fuhtr  v.  BaU,  41  N.  Y.  481; 
■TncAaun  v.  LmIc,  13  Wend.  105;  Fop  v.  Rich- 
ardmn,  7  Pick.  91;  Altop  y.  SraiOid,  7  Conn. 
608;  Boboken  Oity  Bank  v.  PMpi.  34  Conn. 
103;  8  Kent,  Com.  489;  Bouvler,  Law  Diet. 
Deliver]/. 

Upon  the  facts  above  recited,  the  superior 
court  rendered  judgment  for  Uie  defendant 
and  dismissed  the  complaint.  We  tbiak  that 
judgment  was  clearly  nght,  for  the  reason  that 
Mrs,  Hinman  never  intended  to  and  never  did 
part  with  tbe  legal  control  over  the  deeds. 
The  box  in  which  tbe  deeds  were  was  in  tbe 
charge  of  Mrs.  Elliot,  as  tbe  servant  and  agent 
of  Mrs.  Hinman,  and  so  remained  until  after 
Mrs.  Hinmsn'a  death.  The  deeds  were  never 
taken  out  of  the  box  till  after  her  funeral. 
Mrs.  Elliot  never  knew  till  that  time  the  names 
of  tbe  grantees.  She  had  never  received  any 
directions  as  to  tbe  deeds  of  such,  apart  from 
tbe  other  contents  of  the  box.  It  is  not  and 
cannot  be  claimed  that  Mrs,  Hinman  parted 
with  the  possession  of  the  box  itself,  or  the 
control  over  tbe  bag  of  gold,  or  of  ber  banh 
books,  or  of  berwiil.  orof  herinsurance  pojii  , 


ConMBonocT  StjPiuuiB  Codbt  of  Ekbob& 


ciea.  Tetthesewere  la  ibeboz  wlthlbetleedi, 
and  ifae  parted  nllh  Iha  poS8e!«ion  and  control 
of  these  fun  u  niucb  as  she  did  with  tbe  deeds. 
The  deeda  were  never  separated  from  the  other 
conieDts  ofche  boi.  ThecooTerestion,  on  the 
morning  of  April  11,  clear);  ahowa  ibat  Mrs. 
HinmaD  did  not  luietid  at  that  time  to  rnit 
with  the  coDlrol  of  tbe  contenta  of  tbe  box. 
Sbe  iQtended  to  give  further  directioua  iu  re- 

Fird  to  them.  Her  closing  words  were,  "If 
live  I  will  talk  further  with  you  about  the 
contcDtB  of  the  box."  That  further  talk  sbe 
never  had,  and  ao  her  Intent  aa  to  the  deeda  re- 
mained undisclosed.  Mrs.  IClliot  was  never 
made  the  custodian  of  the  deeds  for  the  benefit 
of  the  grantees.  Bhe  at  all  times  held  tbem  In 
the  same  waj  that  ahe  held  the  other  thinga  in 
the  box,  as  tbe  agent  of  Mrs.  Hinman. 

In  reference  lo  the  eonveraation  juet  men- 
tioned, the  superior  court  baa  found  that  Mra. 
Hlnman'saole  purpose  in  tbe  tmnsaction  was 
to  give  Mrs.  Elliot  information  of  tbe  existence 
end  contenta  of  tbe  box.  It  is  claimed  by  (he 
defendant  that  by  aucb  finding  Ibe  superior 
court  baa  left  nothing  for  the  examination  of 
this  court,  (or  tbe  reason  that  iteicludea  all  in- 
tent on  the  part  of  Mra.  Hinman  to  transfer  the 
title  to  the  grantees  named  in  tbe  deeds.  Tbia 
may  be  true,  but  we  do  not  place  our  decision 
upon  it.  The  delivery  of  a  deed  includes  not 
only  au  act  by  which  tbe  grantor  parts  wilb 
the  poBseaelon  of  it,  but  also  aooncuninginti 
on  the  part  ot  tbe  grantor  that  It  shall  vest 
title  in  tbe  grantee.  As  we 'are  aetisScd  that 
Mra.  Hinman  never  did  any  act  by  which  abe 
parted  with  tbe  poasession  of  the  deeds  for  the 
beneBt  of  tbe  grantees,  the  question  of  her  in- 
tent becomes  immaterial . 

Tliere  i»  no  error  in  the  judgment  of  the  Su- 
perior Court, 
In  this  opinion  the  other  Judges  concurred. 


Bt  John  M.  CLAYTON. 

(GS  Conn.  tHO.) 

1 .   Beqnlrlny  k  persan  eonvlotod  of  In- 


tbe  o 


in,  where,  how  and  from  wtKno  be  iirO' 
I  tntoiloBtliir  UqaoT,  doe*  not  vlolata 
Itutlonal  provlatoua  aa  to  due  procen 
law,  equal  proteoUon.  or  rlcht  of  trlai  by  ]uit; 
}i  Is  it  amlnal  pubUo  poller. 
8.   Coiiimitm«nttorcoiit«mptl<i  refuslnslA 
mnkeadlscluBureaaiequlreil  by  law  is  not  a  dep- 
rivation of  liberty  wttliout  due  procoas  ot  Jaw. 
8.    The  ntllltr  of  ft  (U«cloanr«  required  tiy 
■tatuie  trum  one  convloted  of  Intoxication,  aa  to 
wlieu,  n'bere.  bow  and  from  whom  he  obtained 
tbe  Inloiicii tins  Jlquor,  wtiloh  dlacloaure  is  to  t>e 
turned  over  to  tbe  State's  attorner.  canaot  b« 
queacloDsd  by  the  oonilctor  tlieoourtasaii  ez- 
euae  tor  a  refusal  to  make  the  dlaakMureb 
(Deoamber  U,  ISBOJ 

APPEAL  by  petitioner  from  a  Judgment  of 
tbe  Superior  CoMtl  for  Hartford  County 
refusing  to  release  him  from  ImpriaonmeDt  i& 
the  Hartford  Jail,  to  which  he  had  been  com- 
mitted for  contempt  of  court.    Aprmai. 

Tbe  facta  are  stated  in  the  opinion. 

Mtart.  0«org«  P.  He  Ii«»n  and  Anstin 
Braln&rd,  for  appellant: 

If  the  law  ia  uncrmalituttonal,  all  proceed- 
ings under  it  are  void,  and  Clayton  was  unlaw- 
fully committed, 

&  parte  Sit^td,  !(»  U.  6.  B7I,  K  L.  ed. 
717;  JlerrieJc  v.  Smith,  1  Gray,  46;  «.i^» 
Canf.  2  Pick,  178;  Be  Pagnm.  2a  Kan.  757. 

It  the  law  is.  In  its  operation,  unreasonable 
and  unjust,  it  la  the  duty  of  the  court  to  declare 

Oot/uin  V.  Stoni-ngton,  4  Conn.  220:  Weteh  t. 
Wadtum-tli,  30  Conn.  165;  UtaU  v.  Wordin,  6 
Hew  Eng.  liep.  762,  BO  Conn.  230, 

Tbis  Statute  U  void:  (1)  in  that  it  deprives 
tbe  person  committed  of  tbe  right  to  trial  by 
jury,  as  guaraoteed  by  section  31  of  article  I 
of  the  Conslitution  of  Connecticut:  (2)  it  de- 
prives tbe  person  committed  of  his  liberty 
without  due  course  of  law, 

Tbe  liberty  of  tbe  person  In  custody  fa  at 
placed  at  tbe  discretion  or  caprice  of  the 


validity  and  good  faith  of  the  reaaons  aaeigned 
for  making  no  disclosure,  pure  qneatlona  of 
fact,  involving  in  their  determination  tbe  lib- 


Mora.— itefuiol  to  leiUfv,  or  (o  antwer  partfeulor 
ITuestloTU. 

It  may  safely  be  laid  down,  as  a  general  rule,  that 
the  refusal  of  a  wltneea  to  teetlfy  at  alt,  or  to  ao- 
Bwer  particular  queetlouB.  partluent  lo  the  issue, 
put  to  hlmeltJiei  in  a  proceeding  before  the  court 
llaclf  or  before  a  sutwrdtnalo  officer  duly  empow- 
ered by  tbe  court  to  take  hla  depoeltion  or  conduct 
bis  examination,  is  a  contempt  of  such  court,  pro- 
vided alwaystbe  court  have  jorisdlclloD  of  tbe  con- 
troversy or  proceeding  In  wblnh  tbewjtneee  Is  re- 
quired CO  give  hla  evldenoo.  Bt  Allen,  13  Blatcht. 
OTl:  Whlteomb*s  Case.  110  Mesa.  US,  l£l;  La  Fon- 
taine v.  Southern  Doderwriten  Aseo,  88  N.  C.  ISR 
Btuart  V,  Allen,  15  Wis.  15^,  Itl;  Bex  v.  Almon, 
Wllm.  Hi,  Dm;  Bx  varte  DoU,  T  Phlla.  S96.  See 
Bapalje,  Contempts,  I  Be, 

The  right  of  a  wltneas  to  answer  ia  a  pemonal 
privilege;  bis  rlgbCto  eierclae  It  itsta  In  hla  own 
diacreUon;  he  una  it  at  bis  peril.  Baerdt  v.  Wet- 
more,IBobt.  (BT;  Southard  v. Rezford.SCaw.2SIl; 
People  V.  Bodlne,  1  Denlo,  ISl;  People  v.  Lohman, 


iBarb.Qe. 


rt  Dt  Svw  Tork  has  held  tb 


witness  waa  not  compelled  to  anawer  any  quemion, 
tho  tiruttkful  answer  to  which  would  have  a  len- 
denoy  to  Implicate  the  witness  In  aorlmlnal  obarKe, 
or  expose  him  to  a  penalty,  Buma  v.  EempHhall. 
W  Wend.  aw. 

The  court  la  to  determine  whether  tbe  anawere  he 
may  give  could  directly  or  Indirectly  criminate 
him,  by  fnmlehlng  evidence  of  bis  guUt,  by  bla 
own  admission;  even  If  It  only  established  one  fact 
out  ot  many,  which,  taken  together,  would  be  suf- 
ficient to  warrant  bis  oonvletioD,  his  prlvliotra 
should  be  aUowed.  If  tiie  court  holds  that  ttie 
answer  might  In  any  way  criminate  the  wltnesa,  tbe 
witness  la  not  to  be  compelled  to  explain  how  Ii» 
would  be  criminated  by  such  answer.  BeTappln, 
SHuw.  Pr.  aU;  Curi^ls  V.  Knox.  2  Denie,  3U. 

And  alao  whereanswerv  tea  question  would  hare 
dlBgraced  tbe  witneaa.  the  privilege  may  be  pleaded 
and  must  bo  allowed  by  the  court.  People  v.  Ma- 
ther, 4  Wend.  ffiO:  Cowen  &  Hill's  nola  to  Phil.  Bv. 
Bll;  1  Butt.  Bt.  2M:  1  GreenL  Bv.  4B*i  Lohmao  T. 
People,  1  N.  X.  sn-.  atHrmlng  t  Barb.  ZIB. 

Refusal  to  answer  a  proper  queatlon  I  □  the  ezan^ 
luetic B  before  a  referee  la  punlabable  aa  for  a  con- 


IHSO. 


t  Cla\ 


eny  o(  ilie  citizen,  and  he  can  Lave  nni'her' 
fonuulaleil  cbaJgc.  nor  counsel,  nor  niiuesecs, 
rinr  M[i|)ca!,  nor  adjourn  men  I,  Ihat  he  may  es- 
ijii^lisU  liti  Tif;ht  to  credence  aoil  liberty.  I 

H  Ibis  Ihw  is  ieH  lo  operate  In  a  siogle  case, 
nr  in  any  view  of  ila  application,  no  relief  can 
be  pof.iible  in  any  case.  Hnw  can  a  person  se- 1 
cure  release  on  habeas  corpus  wlitre  tbe  record  i 
diacloees  no  error  aod  his  only  hope  Is  to 
reverse  a  findtnf;  of  fact  clearly  niihin  tbe 
discreiioQ  of  tbe  court  below, 

DouglattT.  Wickuiire,  14  Conn.  491;  Fox-y. 
Boyt.  12  Conn.  491:  Slate  t.  Bloom,  IT  Wis. 
681;  SUiearfi  Cat,  1  Abb.  Pr.  210;  Charch, 
Habeas  Corpus,  873,  481. 

A  legislative  enactment  ia  not  nLceKsarily 
"the  law  of  the  land,"  nor  ig  a  court  in  pro- 
ceeding under  such  enactment  necessarily  pro- 
ceeding according  to  "  due  course  of  law  u 
those  words  are  used  In  oar  Coos(itutton. 

See  Cooley,  Const.  L.  pp.  433-435,  and  notu; 
Camp  T.  Stmrt,  44  Conn.  391. 

Acta  jnlcrfering  wilb  cooatitutlooal  rights  in 
a  way  similar  to  the  law  in  question  have  been 
adopied  in  only  one  State  !□  the  Union,  and 
that  Act  baa  been  already  declared  unconstitu- 
tional by  the  E>i)prenie  Court  of  tbe  mate. 

Eeparte  Grace.  12  Iom«,  206. 

The  Statute  Is  in  violation  of  the  14th 
Amendment  of  tbe  United  States  Constitution 
h)  that  it  deprives  the  prisoner  of  Ibe  equal 
protection  of  the  law  in  subjecting  him  lo  in- 

Sjiriea  under  summary  proceedings  aud  pen- 
ties  to  whicb  other  citizens  who  procure  liq- 
nor  are  not  liable. 
Satt  Matto  County  v.  Soutk  Pae.  R.  Oo.  7 


not  a  proper  subject  of  contempt. 

Rapalje,  Contempt,  p^  6i,  and  cases  there 
cited. 
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A  potltK  reculHtlon,  summary  In  Ila  nature 
and  directly  interfering  witb  tbe  ri);bt  of  per- 
sonal liberty,  must  hare  a  definite  object  clear- 
lj|  aitainabCe,  and  that  obiect  must  be  unde- 
niably in  tbe  interest  of  public  order  and 
safety.  If  its  purpose  is  in  the  line  of  inves- 
ti^ntion,  it  must  obviously  Iw  coDflned  to 
crimes  actually  committed,  and  dangers  immi- 
~^otand  well  defined. 

Tiedeman.  Pol.  Power,  pp.  1-16;  Lakevim 

Rote  fliU  Cemetery  Co.  70  III.  193;  StaU  v. 
Novet,  47  Me.  188. 

Xeitrt.  WllllKm  HMaardar  and  FrMi> 

is  H,  Parker,  for  appellee: 

The  Statute  in  question  Is  a  police  regulation 
designed  In  the  words  of  Judfft  Cooley.  "to 
preserve  the  public  order,  and  prevent  offenses 
Bgsinst  the  State." 

Cooley,  Conat.  LIm.  p.  706. 

Its  particular  purpose  is  to  prevent  violations 
of  the  Liquor  I^ws.  It  is  in  aid  of  and  sup- 
plemeniary  to  tbe  general  laws  refrulaling  tbe 
sale  of  iutoiicatlog  liquors,  and  is  part  and 
parcel  of  tbe  Liquor  Laws  of  tbe  State. 

Stat»  T.  Brennan'i  Liquon,  2B  Conn.  278; 
State  f.  Wilcox.  42  Conn.  364;  Stale  v.  Thomat. 
47  Conn.  M6. 

r  statutes  authorize  tbe  bank  commisaion- 
railroad  comminsioners  aod  Insurance 
nissioner  to  make  investigations,  summon 
wltoesses  and  examiue  tbem,  and  provide  for 
punishments  by  commitments  for  contempt  or 
otherwise,  when  witnesses  refuse  (o  testify. 

Geo.  Slat.  Sg  1837,  2609.  3888,  3430;  Sovet 
».  Byrbet,  45  Conn.  882. 

The  Act  in  question  requires  the  person  who 
has  been  convicted  of  drunkenness  to  discl'>ae 
certain  facts  that  are  peculiarly  within  hia 
knowledge,  which  [acis  ihe  Le(;is1ature  has 
determined  should  be  disclosed  for  the  public 
good.     He  stands  simply  in  tbe  place  of  a  wit- 


tempt,    [athrop  T.  Oapp,  10  N.  Y.  828.  afflrmlng  tS 
How.  Pr.  118. 

A  vltnew  maj  be  punfsbeil  for  refusal  to  answer 
a  materia]  or  competent  question,  alchoush  he  at- 
tended  tbe  examination  and  was  awom  witbout  a 
ubiKeoa.    P(^>ple  v.  Uarsu>ii.  IS  Abb.  Fr.  ffif. 

4  wltneai  duly  subpoenaed,  refusing  to  tcalifr  he- 
fare  a  notMij  publto  tor  no  other  reosoD  than  be- 
auseheis  Instructed  bjbisBttomeynDttiiaiiiffar 
mar  be  committeil  by  tbe  notary  for  oantempt. 
Re  Heikle,  40  Eon.  ZI. 

ruder  the  Georgia  Code  the  prot>rletor  or  pui>- 
Ibber  of  a  newspaper  Is  ■  compeieot  wliaesa  In  a 
crlmlna]  prtwecullon  for  libel  therein;  and  be  mar 
also  be  punished  for  contempt  of  court  aa  an; 
other  wlcneasrefusliiK  to  teatlfr.  Pledasr  v.  Btate. 
TIGa-Wa. 

Refusal  of  a  witness  to  answer  proper  questions 
before  the  gT«nd  Jurr.  and  acaln  when  brouRht 
Idio  court,  aBBlgnlnft  no  tesson.  Is  a  oonlempt  for 
vblcli  be  may  be  ordered  to  pa;  a  flue  and  to  stand 
comnUtled  until  he  shall  appear  and  answer  nld 
questions,  or  until  tbe  further  order  of  the  oourk 
£(  Harris,!  Utah,  L 

But  where  a  Judgment  debtor  was  asked  as  to 
tbe  amount  and  value  of  an  tnoumbranoe  on  his 
popertrilxmonthabefore  the  examination, 

beldtbataucbqacattOD " "'- 

his  powsr  to  aniwer,  an 
tb«thewu  unable  to  give  the 
tor  was  not  neoeasarlly  evasive,  or 
1^7  with  Ibe  order  requiring  hli 
queetion;  for  It  did   not  look  to 
HL.  R.  A. 


propertr,  but  to  a  discover;  of  tncumbrancea. 
Wicker  v.  Dresser.  U  How.  Pr.  M5. 

The  refusal  of  a  witoeasto  answer  a  questloD  not 
pertinent  to  the  Issue  Is  not  a  eontempt.  Sx  parte 
Zeehandelaar,  n  Cat.  238. 

Courla  should  eierolee  great  oare  In  compelling 
wltnGoeee  to  answer  queetlons  where  t^  wttneas 
claims  the  privilege,  and  has  brought  himself  with- 
in tbe  rule,  as  It  Is  a  matter  exeluglvclT  between  the 
court  and  the  witness.  The  opposite  party  cannot 
object.  He  has  no  right  to  loElst  upon  the  privi- 
lege, and  require  the  court  to  exclude  It  on  that 
ground;  aa  the  witneea  has  the  rltrht  to  waive  his 
prlvtlege,  and  if  ordered  to  testify,  be  may  refuse 
and  be  committed,  aoyea  v.  Thsyar,  8  HIU,  6M; 
Thomas  v.  Newton,  1  Mood.  A  M.  U,  note  a:  Treat 
v.  Browning,  *  Conn.  408;  Southard  v.  Reiford. 
S  Cow.  SW;  Cowen  A  Hill's  tiotei  to  PhU.  Ev.  784  t>; 
FoTt>es  V.  Wltlard,  H  Barb.  020. 

When  a  wltaesa  Is  directed  by  a  referee  before 
whom  he  is  oiamlaed  to  answer  a  queetlon,  and  he 
refuses  to  answer,  be  la  guilty  of  contempt,  pro- 
vided the  question  Is  a  proper  one.  Latbrop  v. 
Clapp,  10  N.  Y.  SZa.  Hfllrmlng  23  How.  Pr.  428. 

No  appeal  lies  from  a  Judgment  imposing  a  pen- 
alty for  contempt  of  -^urt    Teller  v.  People,  T 


nie  power  whioh  the  court  posnssesof  punlsh- 
IDB  disobedience  of  its  mandates  is  one  of  tbe  safe- 
guards tor  tbe  due  administration  of  Justice.  It  Is 
a  necessary  a—"-—  -- -■--  ■    "■'--  •^-^-— 


t  the  courL    The  Statute 


ConrxcncuT  Suphbiiic  Codut  of  Esaoas. 


Dkc.. 


□eas  before  kh  loTestigalinK  officei,  and  is 
treated  m  witne«e»  In  lihe  proceedings  aie 
lawfully  treated.  He  may  tie  compelled  to 
testify,  but  not  against  himself. 

Cooet  art  1,  g  B.     U.  S.  Coost.  Sth  Amend. 

Witnesses  who  refuse  to  testify  are  com- 
mitted for  contempt  by  tbe  courts. 

Com.  Y.  WiOard,  33  Pick.  476;  PeopU  t.  SU- 
iy,  34  N.  T.  74. 

Witnesses  who  refuse  to  testi^  in  prelimi- 
nary iuvestigatioofl  authorized  by  slatule  bave 
slways  been  puuisbable  by  commitmeul  for 
contempt,  and  were  so  punifiliable  when  our 
Constitution  was  adopted. 

Ooddurd  r.  .9tate,  12  Conn.  448;  Merriman 
V.  BtT/ant,  14  Conu.  SOS;  SttUg  v.  BridgepoH, 
8  New  Eng.  Rep.  6B0,  58  Conn.  1. 

Punishment  by  commitment  to  Jail  of  per- 
sono  guilty  of  contempt,  Including  witneasei 
refusiog  to  testify,  whs  part  of  the  "law  of  the 
land,"  or  tbe  "due  course  tit  law."  at  tbe  time 
of  the  adopdoD  of  our  CoostltutJon. 

Oen.  Stat.  1808,  pp.  281,  872;  Eilenbeekar  t. 
Hymtmth  County  Dint.  CI.  1S4  U.  S.  81,  38  L. 
ed.  SOI;  CaTtunighfi  Caae,  114  Masa  336; 
MiddUbrook.  t.  StaU.  43  Conn.  267;  Davidton. 
V.  Sew  OrUant,  98  U.  B.  87, 34  L.  ed.  618. 

As  there  can  be  no  trial  of  tbe  person  inter- 
rogated, be  is  not  denied  a  trial  by  jury  by  the 
Siatuie. 

Waldo  T.  Sptnetr,  4  Conn.  71,  78. 

But  If  the  commitment  of  tbe  peison  re- 
quired to  disclose  by  this  Statute  can  in  any 
sense  be  said  to  be  a  punishment  for  drunken- 
neaa,  then  the  Statute  is  still  coDStitutional; 
because  the  crime  of  drunkenness  is  one  of 
those  petty  oflensea  always  tried  by  single  mag- 
istrates la  our  Slate  befoi^  the  adoption  of  tbe 
Constitution,  and  therefore  Dot  affected  by  that 
iostrumeoL 

Gen.  BtaL  1608,  p.  341;  CoU  t.  Bte*,  IS 


Conn.  2B,'i:  GoddarA  v.  .State,  13  Conn.  448, 
4U;  CuTlU  T.  Oitl,  84  Conn.  04;  BetrM  ■*. 
Been,  4  Codd.  585;  Wee^t  App.  85  Conn.  49S: 
Statt  r.  Warden,  46  Conn.  369;  Clinton  v. 
Baeon,  5fl  Conn.  508;  1  Stevens,  History  Crim. 
Law,  183;  8  Stevens,  History  Crim.  I*w,  268, 

The  14th  Amendment  to  the  Constitution  of 
the  United  States  does  not  restrict  or  conflict 
with  the  police  power  of  the  Slates. 

Sarbitr  v.  ConnoUy,  118  U.  8.  81,  28  L.  ed. 
B33,  and  note;  Mugkr  v.  Kanta*,  128  U.  8. 
833.  81  L.  ed.  30fi:  PowM  v.  Peniuyliania,  137 
U.  a.  678,  83  L.  ed.  268. 

All  liquor  legialatiun  not  in  regulation  of  ia- 
tetstate  commerce  is  within  the  pobce  power 
of  tbe  States. 

LiariM  Gamt,  46  tJ.  S.  6  How.  S04,  IS  L. 
ed.  256;  BarUrneyer  v.  loaa,  86  U.  8. 18  Wall. 
139^141,  31  L.  ed.  B26~B3S;  Foiter  t.  Enntas, 
1)3  U.  8.  306,  28  L.  ed,  030;  Mugler  t.  Enn- 
lot,  128  D.  B.  638,  81  L.  ed.  2a'l;  LaOroii  v. 
FairfiOd  County  Comrt.  4»  Conn.  501. 


Cai 


J.,  delivered  tbe  opinion  of  Iha 

The  complainant  was  convicted  of  intoxica- 
tion, and  was  required  to  disclose,  under  th« 
Act  of  I8S0,  chap.  167,*  "uoder  oath,  when, 
where,  how,  and  from  whom  be  procured  the 
liquor  by  which  his  IntoxicaiioQ  was  pro- 
duced." He  refused  "  to  make  such  dis- 
closure." Thereupon  the  maKistrBte(lhe  judga 
of  the  Police  Court  of  Hartford)  before  wliom 
the  trial  was  hod  proceeded  "to  commit  the  so- 


That  statute  provides  that  it  a  person  lie  found 
giitlty  o(  InloilcattoD.  and  rGfuseauD  requv«t  of  tb» 


[Rep.] 


deolBTM  It,  and,  In  so  doing,  Klvee  no  new  power,  [ 
but  merely  deDii««  and  llmltii  ao  ancient  rule  of  tbe 
common  1a«.  To  allow  such  otTen iters  Immunity 
tortbelrmlEuoncluct  vouldbea  onicliciil  surrender 
of  a  trust  which  haa  been  conQded  to  the  Judldair 
bj  the  people  for  Clieir  own  protection  and  beneBt. 
NegruB  V.  BroQWrn,  I  N.  T.  Civ.  Proc  m. 

Tbe  power  of  a  court  to  punish  for  an  alleged 
contempt  of  Its  authority,  though  undoubted.  Is  In 
Its  nature  arbitrary,  and  tin  exercise  Is  not  tol>e 
upheld,  except  under  the  clrcununances  and  In  the 
manner  prescribed  by  law.  It  la  easential  to  the 
validity  of  proceedings  tn  contempt,  aubJecUng  a 
a  party  to  flae  and  Imprisonment,  tiiat  rbey  show  a 
caae  In  point  of  Jurisdiction  within  the  provistoni 
of  the  law  by  which  such  proceedings  are  author- 
Izod,  for  mere  presumptions  and  Intondmenle  are 
not  to  be  Indultted  in  their  support.  Batchclder  v. 
Hoore,  «i  Cat.  U2. 

Power  to  punlsb  for  ooctempt  la  a  Judicial  and 
not  a  legislative  one.  Klllmum  v.  Thompson,  lOB 
D.  S.  108,  »  L.  ed.  O;  Happy  v.  Moaher.  18  ».  Y. 
818;  1  Banorott,  Hist  D.  8.  Ill:  3  Bancroft.  Hist.  D. 
8.  SB,  101;  1  BL  Com.  UO-UB:  1  Hallim.  Oout  Htat. 
SS4.I2S. 

"  Tbe  ■ummory  power  to  commit  and  puntsb  for 
contempts  tending  to  obstruct  or  degrade  the  od- 
mtnlstratlon  of  Justloe,"  the  Supreme  Judloial 
Court  ol  Massachusetta  well  said.  In  Cartwright's 
Case,  m  Mass.  230,  EBB, "  li  Inbeient  In  courta  uf 
ohancery  and  other  superior  courts  as  essential  to 
the  execudoD  of  tbeir  powers  and  to  tbe  maiete- 
nanoe  of  their  author!^,  end  Is  part  of  (he  law  or 
IS  L.R.  A. 


the  land,  within  the  meanlDg  Of  MagiM  CfaaHa  and 
of  the  ISth  article  of  our  Deolantlon  Of  Bights." 
The  Declaradou  of  Rights  here  referred  to  was  that 
which  formed  pan  ot  the  Conalitution  of  UaKn- 
chusetta,  and  contained  the  prohibition.  Inserted  in 
most  of  the  American  Constitutions,  against  de- 
priving any  peraon  of  life,  llbertyor  estate,  except 
by  the  Judgment  ot  his  peers  or  the  law  of  tbe  land. 
So  In  Cooper'B  Case.  82  Vt.  ZS3. 2ST:  "The  power  to 
punlahfoTcontemptii  Inherent  In  the  nature  and 
cunstltutioa  of  a  court.  It  is  a  power  not  denv«l 
from  any  statute,  but  arising  from  neceaalty;  Ini' 
plied,  because  Itls  neceesary  to  the  ezerciae  of  ell 
other  powers."  Without  such  power.  It  was  ob- 
served in  Easton  v.  State,  3B  Ala.  S%  the  adminls. 
tratlon  of  tiie  law  would  be  in  oontlnual  danger  ot 
lielng  thwarted  by  the  lawless.  To  the  seme  effect 
are  Watson  v.  WllllBms.  M  Hiss.  EU;  Johnston  v. 
Com.  1  Bibb.  N8;  Qark  v.  People.  1  ni.  nS;  Com.  v. 
Dandrldge,  X  Va.  Cas.  106;  Ex  parte  Hamilton,  O. 
Ala.  K:  Hedman  v.  Etale,  E8  lud.  tU:  People  v. 
Turner.  1  CaL  163;  State  v.  Morria,  10  Ark.  SSd:  ao<l 
numerous  cases  cited  In  not*  to  Clark  v.  People,  1 
III.  aa.  In  U  Am.  Dec  IH.  Bse  also  Queen  v. 
Letroy,  L.  B.  8  Q.  R  181. 

Due  proeeM  of  lain. 
The  principles  Involved  In  this  caption  have  ra> 
oelved  extended  treatment  In  the  fcllowlag  cases: 
People  V.  O'Rrien,  £  L.  B.  A.  155,  111  N.  T.  1, 
Cheuvtn  v.  Valitoo.  8  L.  B.  A.  IM,  8  Uont.  iSl: 
Jensen  v.  Union  Pao.  B.  Co.  (Utalil  4  L.  B.  A.  TSl; 
il<  Oannon  (B.  L)  0  L.  R.  A.  IHlL 


ciLied  Tor  contempt  01  courtto  the  common  Jail" 
lor  lea  days.  On  a  nrit  ol  habeas  corpus  be 
«u  t»ouKbt  beFore  a  judge  of  the  superiOT 
court.  Ttie  sheriff's  return  set  out  tbe  pro- 
ceediu^  in  the  police  court,  and  (he  mlttimaa 
i^ed  thereoQ.  The  complainant  demurred  to 
the  return,  becauBe,  he  sajs,  tbe  Statute  under 
which  the  procenlln^  were  had  Is  obnoxious 
to  conatitntional  piovialons.  The  Judge  over- 
ruled the  demurrer,  and  tbe  complainant  ap- 

ProvisioDS  for  disclosiirei  bj  persona  found 
Inloxicated  or  arrested  for  intoxication  first  ap- 
p^red  in  the  Statute  of  IB54,  aud  have  sincx 
remained  there,  with  some  chances  from  time 
to  lime.  Until  1880  disclosures  w'ere  at  the  op 
tioD  of  the  prisoner,  and  could  onl^  be  maae 
before  conviction;  and.  upon  being  tairl;  made, 
ibey  coDtempiaied  the  discharge  of  the  lotoz- 
(csied  person.  Tbe  Statute  of  1880  made  a 
radical  change.  It  provides  for  disclosures 
oiily  afler  coDviction,  does  not  discbarge  the 
prisoner,  and  tbe  discloeure  is  made  compul- 
sory. WDether  this  Act  is  a  substituie  for  the 
btiitute  previously  existing,  or  is  In  addition 
thereto,  is  not  now  a  material  question. 

The  first  grouud  of  demurrer  is  that  the 
Blalute  "is  B''depriTatioD  of  tbe  right  to  a  trial 


Section  misconceives  tbe  nature  and  character 
of  tbe  proceeding  before  tbepolicecourt.  The 
•ppelluDt  was  not  then  before  tbe  court  a«  a 
defendanlin  a  criminal  prosecution.  That  had 
been  his  posiiion;  but  upon  his  conviction  that 
was  chaoged,  and  he  became,  to  far  as  this 
ii  concerned,  merely  a  witness.  He  was  i  _ . 
•ense  on  trial,— no  one  was,~and  therefore 
was  not  in  jeopardy.  Tbe  proceeding  was  not 
judicial,  but  ministerial.  For  more  than  a 
centur;  and  a  halt  we  have  had  upon  the  stat- 
Qle-booh  a  law  aulhorizing  the  grand  jurors  In 
the  several  towns  to  meet  and  advise  and  in- 
quire Into  tbe  offenses  that  had  been  commit- 
ted, with  power  to  summon  and  examine  wit- 
nesses, and ,  if  need  be,  lo  punish  forcontempt. 
Gen.  Btat.  g  01.  This  prnccediog  is  but  an  ex- 
lensiou  of  the  same  power  to  other  officers  for 
the  same  general  purpose,  namely,  the  protec- 
tion of  society,  bypreventiog  crime  through  tbe 
detection  and  punishment  of  offenders.  The 
magistrate  acting  in  an  admiDistrative,  and  n 
ID  a  judicial,  capacity,  the  witness  being  iu  : 
Jeopirdf ,  and  exposed  to  no  detriment,  pi 
fided  he  testifies  fairly,  this  section  of  tbe  Cc 
ilituiion  is  not  applicable. 

Tbe  eecond  ground  of  demurrer  is  that  "such 
•  roromilment  on  said  Statute  is  a  deprivation 
ot  liberty  without  due  process  of  law,  as  for- 
bidden by  section  0  of  article  I  oF  the  Consti- 
tution of  Connecticut."  Punishment  tor  con- 
tempt by  a  court  or  other  tribunal  duly  au- 
lltL.B.A. 


tborized  Is  "due  process  of  law"  wtthln  the 
meaning  ot  the  Constttutton,  The  right  and 
duty  of  the  State  to  protect  tu  jurisdicUon  and 
dignity  by  punishlnr  for  contempt,  lo  proper 
cases,  through  its  officers,  li  ttie  SMired  right  of 
self-defense. 
Tbe  third  ground  of  demurrer  Is  that  "  the 


for  the  Legislature  to  suspead  or  abrogaie  the 
prisoner's  constitutional  prerogatives  by 
making  such  refusal  a  contempt,  and  providing 
a  summary  commitment  therefor,  since  the 
refusal  is  eotireiy  disconnected  with  any  pro- 
ceeding pending  before  the  court,  and  has  no 
relation  whatever  to  the  dignity  or  duty  of  the 
court,  or  to  (be  administration  of  justice  in  any 
present  or  future  case."  This  objeclion  resla 
entirely  on  the  assumption  that  the  testimony 
of  the  prisoner,  when  obtained,  will  be  of  no 
use;  in  effect,  that  tbe  Statute  is  a  mere  wantoti 
exercise  of  power.  But  this  assumption  Is  not 
well  founded.  Tbe  Statute  provides  that  the 
testimony  shall  be  certified  and  forwarded  to 
tbe  State's  attorney,  its  ulillly  Is  a  matter  for 
the  Leeislature  (o  determine,  and  It  baa  done 
so.  It  IS  not  for  the  appellact  or  the  court  to 
say  that  tbe  information  ia  of  no  value,  and  has 
DO  relation  "  to  tbe  administration  of  justice  in  , 
any  present  or  future  case," 

The  fourth  ground  ol  demurrer  ia  that  "the 
Statute  is  In  violation  ot  the  I4th  Amendment 
to  the  United  Slates  Constitution,  in  that  it  de- 
prives the  prisoner  of  the  equal  protection  of 
the  law  in  subjecting  hioi  to  ioijuiries  under 
summary  proceedings  and  penalties  lo  wbicb 
other  dtizens  who  procure  liquor  are  not  li- 
able." All  offenders  against  law  or  gofid 
morals  are  liable  to  be  subjected  to  some  incon- 
veniences from  which  others  are  exempt.  Of 
those  BO  offending  some  will  be  detected  and 
made  to  suffer  eucb  Inconveniences,  while 
others  may  escape.  U  i^as  not  lihe  purpose  ot 
this  amendment  to  place  all  such  offenders  upou 
an  equal  footing. 

There  is  one  error  assigned  that  does  not  seem 
to  be  raised  by  tbe  demurrer,  namely,  that  "tbe 
court  erred  in  rulingand  holding  that  the  Stat- 
ute is  a  valid  statute,  not  contrary  to  public 
policy  and  natural  justice."  Perhaps  we  have 
BUfBciently  answered  Ibis;  but  we  will  add  that 
it  Is  the  duty  of  all  good  citizens,  when  legally 
required  so  to  do,  to  testify  to  any  facts  witblu 
their  knowledge  affecting  public  interests;  and 
noonehaaa  natural  rieht  to  be  protected  in  his 
refusal  lo  discharge  this  duty.  Public  policy 
does  not  tort)id„  but,  on  the  contrary,  often  re- 

Suires,  legislation  to  facilitate  the  admlnistra- 
on  of  justice. 
Wt  find  no  error  in  Vu  judgment  appealtd 
from. 

la  this  opinion  the  other  Judges  concurred. 


.:jb.Goog[e 


VutMOHT  SUPBRIU  COCRT. 


VERMONT  SUPREME  COURT. 


Oeorge  H.  FITZGERALD  tt  at. 
GRAND  TRUNK  K  00.  of  Caoada. 

(....Vt.....) 


_  It  br  ft  oOBunMi  c«ni 

«  glre  ooe  tfalpper  «  (tvor  uid  advsnUffe  o' 

othen  Dt  a  ntaW  to  U>e««l 

I.  Contrftcta  _ 

tnutaportotlaii  muM  b«  regarded  u  nude 
upoD  the  bull  and  witta  tbe  uDdeivMudlug  UuU 
ohangei  In  tbe  lair  applicable  io  tbem  mar  be 
iiiadsb7  0oiiBr«a«,aad  there  li  DO  vested  rlaibt  In 
tb*  law  aa  M  exjm  at  the  time  tber  are  made. 

(KarB.Un.1 


brought  lo  recover  rebates  nJiej^  to  be  due  lo 
plaimflT  under  a  ablpping  contract  Jvdgmtnt 
Harmed. 

'i'Le  Blalement  of  fact;  set  ont,  in  1886  plaln- 
,  tiffs  agreed  to  fumUb  defendant  170  car-loadfi 
of  lumber  to  be  freijcbted,  fa  conMdcralioa  of 
wliicb  Bgreemeat  defendaul  proinired  lo  pa; 
plalniirfa  (0  per  car-logd;  tliat  defciidDUt  wa« 
to  receive  for  Iranspoitint;  sucb  lumber  $38  on 
cncb  car  load,  wblch  was  ibe  regular  tariff  rale 
between  ihe  points  to  which  Ibe  coutrart  re- 
lated: tbat  before  tbe  commencemeat  of  ihU 
Ruit  plaititifTs  had  fumisbed  lo  defendant  170 
car-luads  of  lumber  and  bad  fully  performed 
tLeir  agreement;  that  leljing  upon  eaid  acree- 
ment,  and  to  carrj  out  and  fulSll  IDe  &aine, 

filaintilTs  bad  purchased  said  170  car-loada  of 
umber  and  bauled  tbe  BHme  lo  Island  Pond. 


IMrufue  A  8.  C.  R.  Oo.  t.  RtehtM»d,  8S  U.  S. 
19  Wall.  tSS4,  22  L.  ed.  178. 

So  long  as  Congresa  does  not  para  any  law  to 
regulate  commerce  among  tbe  aerera]  States,  It 
tbereby  indicAles  ila  will  that  com.-nerce  shall 
be  free  and  untrammeled. 

Drovm  t.  HovtUn,  114  U.  S.  <32,  9»  L.  ed. 
267. 

Hence  parties  were  free  to  make  such  con- 
tracls  as  tbej  chose  In  matters  relating  to  in- 
(eralHte  commerce  prior  to  the  Iniemtale  Com- 
roeroe  Act,  and  if  Congresi  had  intended  It  to 
cover  existing  contracts,  it  would  have  said  so 
Id  express  terms. 

WallinsT.  Michigan,  116  U.  6.  446,  S9  L. 
ed.eQl. 


terms  he  can  make  nilb  tbe  carrier:  aud  If  tbe 
rate  for  transport ation  obtained  t^  him  is  leas 
than  that  charged  bj  the  carrier  for  the  some 
services  to  tbe  public  generally,  tlie  special  aod 
favorable  contract  thus  obtained  Is  not  void  t  ~ 


See  London  A  JV.  W.  B.  Oe.  v.  Beerihed.  L. 
R.  8  App.  Cas.  1020,  24  Uoak.  Bng.  Kep.  G30. 

Tbe  contract  is  valid  at  common  Isn. 

Mtnacho  t.  Ward.  27  Fed.  Bep.  520;  Baien- 
dale  T.  Eatlern  Covntiti  B.  Co.  4  0.  B.  N.  S. 
81;  Branky  v.  Sotith  Saltern  B,  Co.  13  C.  B. 
N.  8.  63;  FitehburgR.  Co.  v.  Gaga,  12  Gray, 
S98,  890;  apofford  r.  Boiton  d  M.  B.  Co.  1^6 
Mass.  823. 

Congrees  has  no  power  except  such  ai  has 
been  eipreMly  granted  to  It.  or  sucb  aa  ia  ncc 
easary  or  proper  for  carrying  into  execution 
tbe  powers  specified,  and  those  vested  by  Ihe 
CoDsUtution  in  the  goTemment,  or  aome  de- 
partment or  officer  thereof. 

M'CuUooft  V.  Marylaad,  17  V.  8.  4  Wheat. 
40S,  4  L.  ed.  601. 

Tbe  principle  that  Congress  cannot  abrogate 
or  impair  existing  can  tracts  seems  lo.be  recog- 

Union  Pae.  R.  Co.  v.  United BlaUt.WO.B. 
700.  25  L.  ed.  BOl;  DviMque  A  8.  C.  R.  Co.  t. 
RichToond,  tupra. 

Mr.  GeorKe  N.  DkIs,  with  Mr.  Oaaifto 


Imr>  for  defendant; 


lumber  were  delivered  to  and  carried  by  de 
fendant  subsequently  to  April  S,  1837.  on  which 
the  agreed  (6  per  car-load  bad  not  been  paid. 

Further  facta  appear  in  tbe  opinion. 

Mr.  Lkforraat  H.  Tbooipaoii,  with  Jlfr. 
Z.  BI,  Hananr,  for  plaintiffa: 

The  Interstate  Commerce  Act  Isnot  retroact- 
ive and  does  not  either  prohibit  or  release  the 
defendant  from  performing  Its  contract. 

Dv.bugut  as.  C.  R.  Co.  t.  iiinAmond,  86  D. 
8.  le  Wall.  584,  22  L.  ed.  17S. 

Courts  uniformly  refuse  to  give  to  atatutea  a 
rctrospecliTe  operation,  whereby  rights  pre- 
viously vested  are  injuriously  HDecled,  unless 
compelled  to  do  so  by  language  so  clear  and 
■  positive  as  to  leave  no  room  to  doubt  that  sucb 
WHS  the  inteuliOQ  of  tbe  Ijecislnture. 

Cliea  Heongv.  Untied  Statu,  112  U.  «.  636, 
28  L.  ed.  770;  Uniltd  Slaiei  v.  Beth.  7  U.  S.  S 
Crauch,  S99,  2  L.  ed.  479;  Sedgw.  Stat,  and 
Const  L.  Sd  ed.  160-178;  Cooley.  Conal.  Lim 
4lb  ed.  76;  Stvrgii  y.Hull,  48  Vt.  307:  Chicago  d 
A.  R.Co.  V.  Chicago,  V.  <t  W.  Coat  Co.  7B  III.  121; 

NOTB.— As  to  tbe  law  reffulnting  UDjust  and  1u-  I  SOO,  and  Cleveland,  C.  C  *  L  B-  Oo.  v.  Cloaaer  find.) 
equitable  dlBCrlmluatlOD  on  tbe  part  ot  common    8  L.  R  A.  TU. 

carrlen.aaBBHliintQdUidUHl  ablppers.  aee  Penaa-       Aa  to  theludlclallnterpretatlonof  tbelnternare 
cola  tcA.R.Co.  v.  State,  a  L.  R.  A.  Ul,  IS  Fin.  SIO:    Comnieroe  Act,  see  note  to  Dalted  Btatm  v.  Toisar 
Koot  V.  Long  Island  R.  Co.  *  L.  R.  A.  831,  lU  N.  T.  I  Mo.)  C  L.  B.  A.  M4. 
18  1- It.  A. 


approves  of  differeni 
of  carriage  to  different  shippers 
under  circumstances  precisely  alike  as  eiist  in 
Ibis  cnse. 

Root  V.  Ij>ng  Tiland  a  On.  4  L.  R.  A.  881. 
Ill  N.  T.  800;  Chicago  d  A.  B.  Co.  v.  Peitple. 
67  111.  11.  16   Am.  Rep,  B93;   Vincent   v.  (Ai- 

XA  A.  R.  Co.  4BIir,  88;  Moiengerv.  Penn- 
mia  R.  Co.  86  N.  J.  L.  407. 18  Am.  Rep. 
457;  Sfalf  v.  Detateare.  X.  <t  IF,  R.  Cb.  48  ^ . 
J.  L.  55,  57  Am.  Rep.  643;  Ifew  Bngland  Erp. 
Co.  V.  Maine  Cent.  R  Co.Sl  Me.  188;  /Shipper 
V.  Pertn»ylmnia  R  Co.  47  Fa.  888. 


tS3I. 


FiTzaicRALD  T.  GuAKU  Tkuhk  R.  Co. 


A  carrier  'mn  no  rfglit  In  cli»rgB  a  lower  rate  I 
lo  one  Ibmi  lo  uuotlier,  altliough  bta  cbargM  to ' 
«then  are  reasonalile. 

(Meago  Jt  A.  B.  Co.  v.  FtapU,  07  HI.  11, 16 
Am.  Rep,  6»9;  PtopU  t.  CAitaja  A  A.  R.  Oo. 
55111.111;  ChieagoAN.  W.  B.  Oo.  i.  PeopU. 
M  IIL  86S:  Hayit  Cat,  13  Fed.  Rep.  809;  Hao- 
fOdr.  LaJo»8hon  AM.  B.R.Oo.1  West,  Rep. 
812,  48  Obio  BL  B71;  Mmtager  v.  Pmntyttania 
fi.fo.S7N.  J.L.631;5an<yi>r<iv.  OiiaMina  W. 
B.  Oo.  34  Pa.  878:  Emlen  y.  Le/dgh  (kxti  A  Nat. 
Co.  47  Pa.  78;  Sfli'ppw  Y.  Pmntylvania  B.  Oo. 
tupra;  UhiUd  Stala  Exp.  Oo.  v.  Baeltnian,  36 
Obio  Bt.  144. 

The  prohibition  of  «  poll  faeto  laws  wa» 
timed  mt  CTimiaal  cases. 

CvmituTigir.  ilit§mtri,7l  U.  8.  4 Wall.  277, 
18  L.  ed.  SSS. 

Thia  law  in  tbta  case  does  not  affect  tbe  paj- 
iag  or  acceptance  of  rebate  on  cars  shippea  be- 
fore lis  passage.  It  relates  to  facts  occurring 
■ioce.  and  baving  no  relation  whatever  lo  acts 
done  before. 

See  KrinjY.  Mittoari.  107  U.  B.  227.37  L. 
«d.  BOB;  a  Bancroft,  Hislory  of  the  Constitu- 
tion, 218. 

Kor  can  it  he  truly  asserted  that  CoDgre«s 
maj'  not.  by  iU  action,  Indirectly  Impair  tbe 
obligation  of  contracts,  if  by  the  expression  be 
"meant  rendering  contracts  fiuitless,  or  par. 
(iallr  fniiilcss." 

Ltgol  Tender  Cata,  79  V.  8.  12  Wall.  647, 
SO  U  ed.  311.  See  Hepburn  t.  OarU.  7  Watts, 
SOO;  Sehtnteg  t.  Oom.  Se  Pa.  S7. 

Powers.  J.,  delivered  the  opinion  of  the 

The  agreed  facts,  in  substance,  are  that 
prior  to  the  passage  of  the  InterBtatA  Com- 
merce Act  the  defendant  promised  to  pav  tbe 
piaintifla  a  rebate  of  $6  upon  each  of  the 
170  car-loads  of  lumber  which  tbe  plaintiffs 
were  to  deliver  to  tbe  defendant  for  transpor- 
tation from  Island  Pond  to  points  in  Massa- 
chusetts :  and  that  the  usual  charges  made 
t«  all  shippers  for  such  freight  to  such  desig- 
luiion  was  (88  per  car-load ;  that  prior  to 
April  B.  1887  (tbe  day  on  which  tbe  Inter- 
state Commerce  Act  took  effect),  the  plain- 
tiffs had  delivered  78  car-loads  for  transpor- 
tation OS  aforesaid,  and  after  that  date,  bad 
delivered  tbe  remaining  97  car-loads,  all  of 
which  tbe  defendant  had  oarrled  to  its  des- 
tlnntion  ;  that  the  defendant  has  paid  tbe  |S 
reliHte  to  tbe  plaintiffs  on  tbe  78  car  loads, 
and  this  suit  is  brought  to  recover  such  re- 
bate on  tbe  97  car-loads.  The  plaintiffs  have 
in  all  respects  fully  performed  their  contract, 
and  the  sole  question  is.  Can  tbey  recover  the 
rebate  on  tbe  lumber  delivered  for  transpor- 
tation according  to  the  contract,  after  said 
April  OT  It  was  suggested  in  argument  that 
It  did  not  affirmatively  appear  but  that  tbe 
to  rebate  was  allowed  to  all  other  Jiatrons  of 
the  defendant  ebipping  lumber  to  tbe  same 
Mints,  and  so  no  discHminatlon  was  made 
Id  the  contract  In  tbe  plaintiffs'  favor.  But 
this  is  not  the  fair  construction  of  tbe  agreed 
facts,  and  tbe  counsel  on  both  sides  have 
argued  tbe  case  upon  tbe  theory  that  this 
rebate  was  a  favor  and  advantage  given 
<he  plaintiffs,  and  not  enjoyed  by  other 
patrons. 
1SL.R  A. 


Many  aoimd  reasons  might  be  urged  ia 
snpporl  of  the  proposition  that  Cuncress, 
upon  those  principles  of  justice  and  equity 
which  underlie  all  law,  cannot  pass  a  law 
which  will  destroy  or  Impair  tbe  obligation 
of  existing  contracts,  except  in  bankruptcy 
and  other  instances  specially  enumemtad  in 
the  Constitution,  Tbe  Federal  Constitution 
expressly  prohibits  tbe  passage  of  such  laws 
by  the  Btates,  but  fa  silent  respecting  tbe 
power  of  Congress  so  to  do.  But,  whatever 
may  be  said  upon  that  question,  it  is  not 
inTolved  in  this  case.  The  aereied  case  is 
that,  "unless  the  plainCIffa'  rignt  to  recover 
is  barred"  by  tbe  Interatau  Commerce  Act, 
tbe  plaintiffs  are  to  recover.  That  rlrht  of 
recovery  Is  not  barred  If  Congress,  in  th« 
passage  of  the  Interstate  Act,  exceeded  its 
power.  It  exceeded  its  power  if  it  impaired 
the  obligation  of  an  existing  contract.  This 
It  the  syllogism  that  the  argument  upon  this 
branch  of  tne  case  is  reduced  to.  The  obli- 
gation of  a  contract  in  law  Is  that  element 
of  duty  or  promise  which  a  party  can  b« 
compelled  to  perform.  If  performance  cannot 
be  compelled,  there  fa  no  legal  obligation 
In  the  contract,  Tbe  contract  in  question, 
as  it  stood  when  made  and  down  to  April  5, 
1887.  ta  to  be  tested  by  the  principles  of  tlie 

carriers  were  held  to  be  persons  who  exercised 
their  calling  for  tbe  public  good,  upon  equal 
terms,  and  with  tbe  same  facilities  to  all 
their  customers.  They  could  not  lawfully 
exercise  their  calline  by  granting  advantage! 
to  one  customer  whicn  tney  denied  to  another, 
but  were  held  to  the  duty  of  aervingall  alike. 
Their  calling  ia  one  public  iu  its  nature,  and 
the  common  law  exacted  of  tbem  a  strict 
impartiality  in  their  dealings  with  the  pub- 
lic. If  the  plaintiffs  could  transport  their 
lumber  to  market  for  %fi  per  car-load  less 
than  their  neighbors,  they  would  very  soon 
have  a  monopoly  of  the  business.  Many 
cases  might  be  cited  to  show  that,  at  common 
law.  all  such  special  terms  and  favoritism 
are  illegal.  MeueTiger  y.  Penmyhania  B. 
Oo.  86  N.  J.  L.  407,  is  a  representative 
case  in  which  Beasley,  Oh.  J.,  states  the 
doctrine  of  the  common  law  with  great  clear- 
ness  and  force.  Bee  also  Au^tntiKl  v.  Phila- 
dOphia  A  R.  R.  Oo.  68  Pa.  870 ;  MiDafu  v. 
Pvnlai\A  A  R.  R.  Co.  63  N.  H.  480  ;  Nm 
Eiigla-nA  Firp.  Co.  y.  Maim  Otn(.  it  Co.  67 
Me.  188;  Pierce,  Railroads,  498. 

Tbis  contract,  then,  at  the  common  law. 
bad  no  legal  binding  force,  so  long  as  it  was 
executory, — no  obligation  which  could  be 
enforced,  and  therefore  no  obligation  nblch 
the  Interstate  Commerce  Act  could  either 
Impairordestroy.  Tbe  Interstate  Act,  there- 
fore, did  not,  in  Its  operation  upnn  this  con- 
tract, disturb  any  vested  rights,  because  no 
legal  rights  were  vested  when  tlio  contract 
was  tnade.  Bo  long  as  the  parties  to  the 
contract  executed  it,  each  was  safe  from  any 
liability  to  tbe  other  by  reason  of  sucb  per- 
formance.    In  such  coses  tbe  law  leaves  the 


fore,  is  commerce  between  tbe  States,  withli 


''°i 
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MlHNBSOTA  ScruEiiit  COUBT. 


Jolt, 


lUu  meaning  of  article  1,  g  B,  of  the  Federal 
Couetitution.  Sucb  commerce  ia  solely  reg- 
ulated by  CoDgreN,  aed,  when  parties  nuike 
contracts  to  engage  in  intentate  (»mmerce, 
tbev  are  held  to  do  so  apon  the  baals  and 
with  the  UDdentandIng_  that  changes  in  the 
law  applicable  to  their  contracts  mav  be 
made.  There  can.  In  the  nature  of  things, 
be  no  vested  right  In  an  existing  law  which 
precludes  Its  change  or  repeal,  nor  vested 
right  in  tbe  omission  to  legislate  upon  a  par- 
ticular subject  which  exempts  a  contract  from 
the  effect  of  subsequent  legislation  upon  its 
subject  matter  bj  competent  legislative  au- 
thority. CooIbj,  Const.  Lim.  284,  674 : 
Thorpt  v.  BuUand  A  B.  Jt.  Go.  27  Vt.  HO ; 
Ogden  t,  Saunderi,  M  U.  8.  13  Wheat.  214, 
6  L.  ed.  eoe ;  SlaU  v.  Sotmei,  SS  N.  E.  335. 
The  power  to  regulate  commerce  between  the 
States  is  one  given  expressly  in  the  Consti- 
tution to  CoDgreiB.    TtM  Interstate  Act  was 


called  lnt«  being  by  reason  of  the  making  of 
contracu  like  tne  one  at  bar.  Unjust  dis- 
crimination was  one  of  the  chief  evils  in 
trausDOrtBtlon  which  Congress  attempted  tj> 
end  Dy  this  Act,  and  we  see  no  reason  why 
the  Act  could  not  as  properly  put  an  end  to 
a  contract  already  working  the  mischief  b» 
to  prohibit  the  making  of  one  In  the  future. 
The  case,  then,  comes  to  this.  The  plaintifTa 
seek  to  enforce  a  contract  which  is  prohibited 
by  law.  The  doctrine  Is  elementary  that, 
whenever  the  plaintiff  Is  compelled,  in  order 
to  make  out  his  case,  to  show  the  Illegal 
contract,  he  cannot  recover.  Here  the  rebate 
of  |6  Is  the  IlleKat  feature  of  this  contract. 
This  rebate  is  the  precise  thing  sued  for. 
The  plaintiffs  are  compelled  to  prove  that 
tbe  defendant  made  an  illegal  promise  to  piiy 
as  the  gist  of  their  right  to  recover.  Suca 
promise  Is  not  enforceable. 
JudgjMnt  Jor  dtftndant  a^nud. 


MINNESOTA  SUPREME  COURT. 


Frank  O.  FETEBSON.  Raft., 

Joseph  H.  MATER.  Appt. 

(....Minn.....) 

*An  MDTdoy*  irho  w«a  Ur«d  fttm  Bonth 
tomonUu  at  a  stipulated  saltUTparable  at  tbe 

end  ot  eaab  mootti,  whose  dutj  was  to  colleotand 
receive  the  moneys  of  his  employer,  babltusliy, 
and  durlDg  all  of  the  several  monthi  that  he  re- 
mained In  tbe  lervlce.  embemled  tbe  moners  ot 


'Head  D( 


s  bj  iivtatjoA^  J' 


hts  emplorer  wblcb  oante  Into  hli  bmnds  In  tb* 
eoorse  of  his  emplorment.  Hel'l,  that  he  was  not 
enUUad  toreooveran^lDgforhls  servlcee.  the 
oODtraot  for  eaoh  muDth  belag  an  entire  one.  to 
«1I^  10  serve  an  eotlre  month  for  sn  entire  sum. 
and  be  havlnir  tailed  to  pertorm  hla  ooDtraot  for 
an;  ooe  moDtb  t>e<!auae  of  bis  breacb  ot  tbe  Im. 
piled  coDdltloa  that  ha  would  serve  hla  ei 


habitual    ium«. 


Norm.— SnUrs  contract  muN  t>«  performed  before 
unoei  ean  I>«  dtmanded. 

It  has  been  held.  In  England,  that  It  a  pxrtr  hired 
for  a  oertain  time  so  oonduot  himself  as  to  justltr 
bis  discharge,  he  shall  forfeit  the  current  salary 
even  for  tlie  time  for  whicb  he  bes  served.  Turner 
V.  Robinson,  S  Bam.  Af  Ad.  TW.  Bee  also  LlUey  v. 
ElKln,  11  q.  B.  Ttt;  BalUle  v.  KeU.  I  Blag.  N.  C  S3S; 
Amor  V.  Fearon.  S  Ad.  A  BL  Ul;  Beaoh  v.  Hallln, 
UN.J.L.  U8. 

To  Justify  a  dischaisre,  there  must  be.  on  the  part 
of  the  servant  either  moral  mlsconduet,  pecuniary 

or   oiherwiso.    willful    dJsobedieooe,    oi 

neirleci.    Callo  v.  Brounoker.  i  Ciir.  ft  P.  WH. 

But  this  doctrine  has  been  denied  In  more  rooent 
ca^M,  and  It  Is  now  held  that  mlscouduoL  Disy  be 
sulTiciiiQt  to  Justify  a  dlBOhsxKe,  allhoug-h  II  does 
not  include  moral  tucpltude.  Smith  r.  Tbompaon, 
«  a  B.  «:  8  Walt.  Aot.  and  Def .  eoO. 

A  servaut  who  leaves  bis  master's  service  before 
the  eipfraUoQ  of  tbe  month,  witbout  excuse  and 
by  hla  own  willful  teult,<an  recover  nothlni;  tor 
the  portion  of  the  month  tor  which  be  has  worked 
NeUchka  v.  Klerly. »  Hlnn.  HA. 

Where  a  servant,  Whose  wacca  bi«  due  and  pay- 
able periodically,  as  quarterly,  montiily  or  weekly, 
raf  uses  to  serve  In  the  manner  oontracled  for,  or  Is 
rightfully  dlscharited  at  any  tnterveDlng  ijerlod 
between  tbe  days  when  his  mgat  are  due,  he  can 
recover  nothlns  for  that  portion  of  time  durlos 
which  he  has  served  since  the  last  perlodloal  pay- 
roentotwaoea.    Beaoh  r.  Mullln.  U  N.  J.  L.  S(8. 

When  a  servant  Is  dlaaharged  tor  le^  eause.  be 
'  r  sorvloes   rendciwl  under  Ihf 


When  a  servant,  where  waces  are  due  perlodl. 
oally,  refuses  to  perform  hla  part  of  tbe  oootrect. 
and  BO  conducts  hlmeeU  that  the  master  fa  Juatlfled 
In  dlsoharKlag  bim,  belsnot  entitled  to  he  psidany 
wages  tea  thst  portion  of  time  during  which  be  baa 
aerved  since  tbe  last  periodical  payment  of  waicea; 
tjiai  is  lo  say.  If  a  servant,  whose  wanes  are  only  due 
yearly,  is  rightfully  discharged  before  tbe  eiplra- 
tlODof  the  year,  he  could  recover  nothing  for  serv- 
ices rendered  previous  to  such  dlsobarge;  and  th» 
same  principle  would  apply  to  the  case  of  a  quar- 
terly, monthly  or  weekly  hiring.    In  sny  ot  BUcb 

■-  "- rant  fall  to  perform  his  part  of  th* 

contract,  or  be  rightfully  disobanied  at  any  Inter- 
veulog  period  between  tbe  days  when  bis  wages  ara 
due,  be  can  recover  notblng.  This  Is  upon  th* 
prlnolple  thatthe  ooutraoc  WBSsn  entire  oontraot, 
and  the  performance  of  the  services  tor  the  whole 
time  agreed  upon  was  In  the  nature  of  a  oondltlon 
precedent  to  his  rigbt  to  recover  any  wages.  Smith. 
Mast,  and  Barv.  118, 

The  proposEtJons  of  law  thusatated  are  supported 
by  the  following  cases:  Turner  v.  Hobf  nson,  a  Car. 
ft  P.  Ifi;  BIdgway  v.  HunKOrford  Market  Co.  8  Ad. 
ft  El.  in:  Lllley  v.  Klwin.  11  Q.  B.  T4£,  TE6,  JK:  Tum- 
o-  v.  Mason.  U  Meee.  ft  W.  IIK;  LIbhart  v.  Wood,  1 
Watts  ft  S.  M6;  Singer  v.  HoCormlak,  <  Watts  ft  a. 


IS  L.  R.  A. 


.t,  1  Stark.  £50. 


iMsftonesty  of  ssrvanC  difeaU  right  to  wooas. 
In  most  esses  full  and  faithful  performaao*  br 
plaint!  If  of  bis  entire  contract  Is  a  oondlUon  pre- 
cedent to  any  recovery.   Wood,  Hast  ft  Serv.  in. 


18B1. 
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of  plaintiff  Id  an  action  brou^t  to  reooTer 
Mbirv  Bllei;ed  to  be  due  plsinllfl  for  Bervices 
rrnilered  lo  deFeDdBnt.     tUeeried, 

Tlie  fads  are  staled  in  tbe  opinion. 

Mr.  A.  E.  Bow«  for  appellaoL 

Jilarr*.  'B.^arr  Johiis  and  R.  L.  Joluia. 
for  respondent: 

Aterrant  whow  waxeaaradoeperiodicallf, 
tten  Ifaouffli  employedior  a  deflnite  time,  and 
who  i«  rigntfuHr  ducliBrEed,  may  nevertlieless 
rntirer  for  the  period!  of  service  already  com- 
pleted. 

TfijrJer  t.  Laird.  1  Hurlrt.  ft  N.  807;  Button 
T.  T/wmpaon,  88  L.  J.  C.  P.  220;  Bmidi.  Mast. 
■wISerT.  p.  195;  WhittT.  Atkiru,  BCusb.86T; 
Stwman  t.  Beagan,  OS  Gh-  75S. 

A.  contract  for  hiring  at  *o  much  per  month 
It  a  hiiing  by  the  moclli — If  notblog  ia  lald  as 
(OIhe  termof  lervice. 

BeacA  r.  MuUin .  B4  N.  J.  L.  348. 

Serrant'a  conttacta,  though  for  a  specified 
time,  are  deemed  apportionable,  and  a  serraDt 
wbo  baa  been  diacbarged  for  cause  Is  still  enti- 
tled to  lecover  for  the  work  actually  done. 

14  Am.  A  Enf .  Bncyclop.  Law,  p.  798;  Lav- 
Ttnce  T.  GuUifer,  88  lie.  CSS;  Jontt  v.  Janes, 
i  Swan.  OOS;  Money  t.  Tbylor,  &  Coldw.  447. 

Resp"Ddent  may  recover  for  sarvlces  per- 
formed during  the  fractional  part  of  a  monui  la 
which  he  was  discharged,  less  lucb  damages  as 
appellanl  stutalned  by  reasonof  hialortiotis  act. 

lawlorv.  niterKm, 9 La.  Ann.  Wl;  Orwn  v. 
SuUlt.SZVtXSS;  MvrdoeJtY.  I^iUipt  Aeade- 
mg.  ISPicIc  244;  (hrroli  v.  WeleA,  26 Tex.  147; 
JtnkitiM  T.  Long,  8  Md.  182;  Bebinim  t.  8an- 
dtr»,  24  Uiaa.  SBl;  Swffl  t.  Harriman,  80  Vt. 
607. 

MItelMll,  J.,  delivered  the  opinion  of  the 

TtM  allegatloDS  of  tbe  complaint  are  that 


tbe  plaintiff  performed  labor  and  worit  for 
defendant  tor  seven  and  a  fraction  months  at 
an  agreed  sum  per  month,  payable  at  the  end 
of  each  month.  The  answer  admits  the  em- 
ployment at  the  sum  alleged  for  each  and 
every  month  that  plaintiff  should  work  for 
defendant,  and  that  the  plaintiff  worked  the 
length  of  time  Bta,ted,  but  alleges,  by  way 
of  aefense,  that  during  all  the  time  of  bit 
service  the  plaintiff  stole  and  appropriated  to 
bis  own  use  large  suma  of  defendant's  money 
which  came  Into  his  hands  in  the  course  of 
his  employment,  and  that,  as  soon  aa  defend- 
ant discovered  tbe  fact  he  aischarged  tbe 
plaintiff  from  his  service.  Upon  tbe  plead- 
ings, therefore,  the  contract  must  be  taken 
to  nave  been  a  hiring  by  the  month  or  from 
month  to  month,  the  wages  being  due  and 
payable  at  tbe  end  of  tbe  month.  Judgment 
having  been  ordered   for  plaintiff   on    the 

f I  leadings,  It  must  be  taken  as  true,  as  si- 
eged In  the  answer,  that  during  all  of  the 
time  of  plaintiff's  service,  vli.,  during  each 
and  every  one  of  tbe  months  that  he  was  In 
defendant's  employment,  he  was  constantly 
engaged  In  embezzling  big  employer's 
money.  While  the  whole  services  were  not 
performed  under  one  entire  contract,  yet,  aa 
to  each  and  every  month  by  itself,  the  con- 
tract was  an  entire  one,  viz.,  to  work  an  en- 
tire month  for  an  entire  price.  A  contract 
to  pa^  a  certain  sum  for  a  month's  service  ia 
as  entire  In  Its  consideration  as  Is  a  contract 
to  pay  a  certain  sum  for  a  single  chattel. 
Beath  T.  MvUin,  34  N.  J.  L.  843.  Therefore, 
to  entitle  plaintiff  to  recover  the  specided 
wages  for  any  one  month,  he  must  have  sub- 
stantially performed  the  contract  of  service 
for  that  month.  According  to  the  settled 
doctrine  of  this  court,  had  plaintiff,  before 
the  expiration  of  the  month,  abandoned  the 


I M,  US,  I  ai,  tm,  I  lOB;  Blxb7  V.  Panoni.  W  Conn. 

tra. 

rtdelltj  la  a  oonilltlon  precedent,  whenever  an 
**enmeka  oompenoatloD  Irom  bli  prlDolpaL  Bee 
HenileTsoo  v.  HfdiauUa  Works,  S  PbU*.  100. 

There  can  be  no  part  lecover;  (or  part  perform- 
anve.    trUillan  v.  Tanderllp,  IS  John*.  IflT. 

Where  the  perFocmance  of  work  and  labor  Is  a 
eoDdltlon  precedent,  to  entitle  the  party  to  recover 
arulBllmeDtiDUStbe  shown.    Wolfe  v.  Howes,  KO 

s.  T.  aai 

Conditions  praoedent  have  always  l>een,  and  stiu 
are,  ttrictlj  otforoed  t>r  the  oouits  of  New  York, 
■nd  complete  pertormanoe  in  precise  accord  with 
the  camnaot  ioiHted  upon.  Bee  Smith  v.  Bradj,  IT 
M.  T.  UB-188. 

Tbe  tiuiden  Is  on  the  idalnUff  to  aver  and  prove  a 
falflllment  ol  a  conAltion  pieoedent.  OaUef  v. 
Honon.  11 H.  r.  Si. 

PlasraQt  acta  at  dtafaoneaty  or  crime  which  aeri' 
otuAj  allecCthe  maat^'alnCerest,  continued  during 
he  service,  ml^t  well  bo  regarded  as  a  bar  to  the 
Rcoverr  of  waves,  altboush  tbe  amount  received 
lad  traudutently  approi>rlated  mi^t  tie  far  leas 
than  the  amount  Died  by  the  contract.  Turner  v. 
Kauwenhoven.  1  Cent.  Sep.  fST,  100  If.  T.  IKS. 

In  Spotawood  v.  Bairow,  G  Bxcb.  110,  It  waa  held 
thai  where  a  aervBot  employed  to  collect  moneys 
tor  Ua  master  retaJnt  a  part  of  the  money  when  it 
his  come  into  Ua  haoifa,  and  does  not  pay  thesame 
orsr.  be  has  broken  Idi  eontract,  may  b«  dlsohanred 

byUsmaiter,  and  can  recover  no  wagea  even  for 
previous  services  reudeied.  And  tlie  nme  was 
beld  In  Bleneom  v.  Hodgca  Distillery  Co.  IB  L,  T- 
I3L.R-A. 


K.  a.  goe,  althoug-h  the  servant,  after  ustux  the 
moneys  for  hlniBelf,  made  them  up  after vards,  and 
ulthough  ilia  failure  to  pay  over  other  moneys  was 
caused  bymeiecarelewneaaorforgetfulness.  And 
see  Turner  v.  Uobinion,  B  Oar.  A  P.  IS. 

It  is  notthediscbarge  that  bars  plaintUTi  reoov- 
err.  but  plaintiff's  mlsconducL  Tills  is  readily  and 
conclusively  shown  by  the  familiar  principle  that, 
atthoug-h  tberu  be  a  dlschu'iie  before  tbe  time  of 
servlca  has  aiptred.  yet,  where  the  discharge  waa 
wrongful.  (.  c  where  there  was  no  misconduct  by 
the  servant  to  Justify  the  dlBaharse.  the  servant 
can  recover.   Perry  v.  Dloterson,  BB  N.  T,  aSO. 

Tbe  following  cases  sustain  the  prinnlple  that 
where  tbe  oontrBCt  is  an  entirety  the  reoovery  of 
damag'ea  for  ita  bmch  Is  not  allowad,  unless  it  ap- 
pears that  tbe  conditions  precedent  iiave  lieen  duly 
performed.  Kelcbum  v.  Bverteon,  IB  Johns.  BfD); 
Btephens  v.  Beard,  i  Wend.  BW;  Thorpe  v.  White, 
IB  Jobna.  58;  Jennings  v.  Camp.  IS  Johns.  M;  Laotry 
V.  Farki,  8  Cow.  B8:  Idarsh  v.  Bulossou,  1  Wend,  bib 
Paige  V.  Ott;  5  Deulo,  MB;  Champlln  v.  Bovley,  IS 
Wend.  187:  HcEnlrht  v.  Duniop.  1  Barb.  8B;  Pratt 
V.  OuUck,  IS  Barb.  SOI;  WhlM  v.  Hewitt,  1  B.  D. 
Bmlth.  BOS:  Slcfeels  v.  Pattlson.  11  Weed.  W!:  Baker 
V.  Higglns,  SI  N,  T.  dtn-,  Cunningham  v.  Jones,  SO 
N.  7.  m:  Bonesteel  v.  New  York,  B  N.  T.  ISi; 
Smith  V.  Brady.  IT  H.  Y.  IIK  Beab  v.  Moor,  ]» 
Johns.  33T;  Tompkins  v.  Dudley,  S  N.  T.  STS:  Ket- 
tle V.  Harvey,  a  Vt.  BBl;  Whitley  v.  Hurray,  SI 
Ala.  1SS;  Angle  v.  Haona,  a  1XL  i»,  Olmsteod  V. 
Beaie.  IB  Pick.  SES;  Aaron  v.  Hoore,  81  Mo.  Tt; 
Miner  v.  Bradley,  t^  Pick.  157.  Be*  also  note  to 
Keedv  V.  Long  (Ud.)  G  I.  B.  A.  TfiBi 
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service  witliont  excuse,  ud  hj  bit  own  nlU- 
ful  fault,  he  could  bare  recovered  noUiinx 
for  the  portion  of  the  month  he  worked,  be- 
CHiiK  he  would  not  In  Bucb  cue  have  per- 
funiied  hii  contract.  NtUckka  y.  EtUrly.  29 
Jlinn.  146:  Kohn  v.  F^ndel.  29  Minn.  470. 
The  same  result  would  hare  followed,  and 
«n  the  aame  ground,  had  the  defendant  dur- 
ing the  month,  for  good  and  aulHcient  cauae, 
discliari^ed  the  plntntlQ  from  his  service, 
iliic  it  was  an  implied  condition  of  the  con- 
trutt  that  piaintItT  should  serve  the  defend- 
ant faithfully  and  honestly.  AUlioueh  only 
implied,  this  was  aa  much  a  part  of  llie  con- 
tract as  was  the  express  condition  as  to  the 
time  of  service,  and  the  breach  of  the  one 
was  ]ast  aa  much  a  failure  to  pcrfnrm  the 
•contract  as  would  have  been  n  breach  of  the 
other,  and  the  cousenuencea  in  both  cases 
would  be  the  same.  Indeed,  if  there  ia  any 
«asu  of  non- performance  of  an  entire  contract 
which  aliould  prevent  a  recovery,  It  is  where 
B  servant  lias  been  babituall^  embezzling 
iiigmaster'amonev  which  came  into  his  hands 
in  the  courw  of^  bis  employment;  for.  in 
-•uch  cases,  not  only  Is  the  breach  the  result 
of  poaitive  dishonesty,  but  U  goea  to  the  very 
root  of  the  subject  matter  of  the  contract  of 
service.  To  allow  the  diahoneat  servant  to 
recover  the  value  of  hi»eervic«e,  leas  what 


Wood.  ]  Watts  A  S.  9<S.  Of  course  sub- 
si^ntial,  and  not  exact,  performance,  accom- 
panied wilh  good  fiiith,  is  all  the  low  re- 
quires in  the  case  of  any  contract  to  entill* 
a  party  to  recover  on  it.  Although  a  plain- 
tlB  be  not  absohilely  free  from  fault  or  omis- 
sion in  every  pnrlicutur,  the  court  will  not 
turn  him  away  if  he  has  in  good  faith  made 
tubstiintial  performance,  but  will  enforce 
hia  rights  on  the  one  hand,  and  preserve  the 
rights  of  the  defendant  on  the  other,  by  per- 
mitting a  recoupment.  Ltedt  v.  LillU,  43 
Minn.  414  ;  Eiiiott  v.  Caldmll,  48  Htnn.  337. 
9  L.  R.  A.  G2. 

Neither  is  ibe  rule  which  we  have  applied 
to  the  present  case  to  be  extended  so  far  as  to 
forfeit  wages  already  earned  on  a  contract 
already  fully  performed  and  at  an  end.  For 
example,  in  tliis  caae.  had  the  plaintiff  faith- 
fully and  honeatly  served  the  defendant  dur- 
ing all  of  the  first  seven  months,  his  wages 
for  which  were  fully  earned,  tJiey  would  not 
be  forfeited  by  a  breach  of  the  contract  for 
the  seventh  month.  But  in  the  present  caae, 
according  to  the  answer,  the  plaintiff,  whose 
duties  Included  the  constant  and  daily  re- 
ceipt of  defendant's  moneys,  failed  to  per- 
form his  contract  for  any  month,  having 
willfully  and  dishonestly  violated  it  in  a 
most  sulistantlal  and  essential  matter.  Henco 
he  never  earned  hia  wagea  for  any  of  Uw 
months  be  was  in  defendant's  aervic«. 

Judgment  rmertid. 


MISEOUBI  SUPREME  COtTBT. 


Bernard  PATH,  by  Next  Friend,  Beipt., 


Tlgllant*rftt<dl  tor  all  veblcles,  and  persona 
on  Foot,  eapeclallj  children,  and  stop  tlie  oai  In 
thesbortcsttlm?  andspaoe  possible  on  the  flrst 
appmrsnce  of  danger  to  tbem,  ia  Tiilld.  under  a 
charier  which  fires  power  to  make  ordinances 
□at  tnoonsistent  wKb  the  greneral  law,  and  ta  U- 
cCDne  and  regulate  the  coDitmotlon  and  opera- 
tion of  street  rmllroada. 
fl.  Fallttra to obscrra Iha degroa of c»f 
In  running  M  stroet-okr  wbleh  la   r«- 


NOTK.— Scope  aTtd  effect  of  namletpal  ardinancet. 

A  street  railway  company  by  aocepttns  a  fran- 
«hl8e  from  a  municipal  authority  oblljiatea  ilaeir  to 
perTorm  all  the  conditions  precedent  required  In 
the  Kiani  and  to  ooropLy  strl'tly  with  auah  con- 
tractual matters  m  were  stipulated  for  at  the  time 
It  reoelied  Its  charter.  PaoiBo  E.  Co.  v.  Leaven- 
worth, 1  Dill,  aai;  Northern  Cent  R.  Co.  v.  Balti- 
more, il  Md.  93:  Jereey  City  *  B.  B,  Co,  v.  Jersey 
City  ft  H.  B.  Co.  W  y.  J.  Eg.  01.  300;  IndlBiupo)ls  * 
C.  K.  Co.  V.  Lawrenceburg.  3t  Ind.  SOt;  RlDbmond, 
F.  &  P.  R.  Co.  V.  lUchmoDd.SS  n.  B.  521.  ilL.  ed.Taii 
Detroit  V.  Detroit  City  B.  Co.  TS  Hich.  Oil.  See 
Plak  V.  Si.  Loute,  n  Mo.  62. 

AlthoiiKb  Iha  propoeitian  that  the  Leglalature  of 
aBtatelsBlonecoinpeieDt  toinBkelawBistrue.yM 
It  Is  also  settled  that  It  is  competent  for  the  [ibkIs- 
lature  to  delegate  to  municipal  oorporallona  the 
power  to  moke  by-lam  and  ordlnanoes,  with  ap- 
propriate aancliti^,  which,  when  authorized,  have 
the  foroe.  In  favor  of  the  municipality  and  against 
peraons  bound  thereby,  of  laws  passed  by  the  Leg- 
Mature  of  the  State  (H eland  t.  LoitcU,  3  Allen.  407 1 
Drlck  Prcsbr.  Church  v.  New  York.  S  Cow.  a39:  St. 
Louis  v.  DoIDnger,  IB  Mo.  13.  li,  per  Gamble.  J.;  St. 

13  U  K,  A. 


Louis  V.  Manufaoturen  Bank,  IS  Ho.  5T4:  Jonea  y. 
Firemen's  Fund  Ins,  Co.  2  Daly,  807:  McDormott  v. 
MelropolltAQ  Board  of  Police  Olst.  E  Abb.  Fr.  42% 
UasOD  V.  Bhawneetown.  77  III.  S33:  Des  Uolnea  Qos 
Co.  V.  Dcs  MoInea.<4  Iowa.  508, »  Am.  Itep.  75IJ; 
State  V.  Tryon.  39  Conn.  IBS;  Indianapolis  v.  Indl. 
anapolls  Gas  Llp-btft  Coke  Co.  8alnd.3W,oltlag  text; 
Beardon  v.  Madlsoo.  78  Oa.  181;  St.  Johnsbury  t. 
Thorapwn.SeVt.SOO;  Starr  v.  Burtlnffton,  4S  loica. 
BT;  1  DlllOB.  Uuu.  Corp.  I  808. 

The  terms  "by-lsw."  "ordinances,"  and  "munici- 
pal regulation"  hare  subalaoUally  the  same  mean. 

rate  district,  made  by  the  authorized  body,  In  dls- 
tlootlou  frfim  Ihegeuaral  law  of  the  atate."  Thay 
are  local  regulations  tor  the  government  of  the  ln< 
habitants  of  Uie  particular  place.  Btate  v.  lute.  W 
Minn.  (£1-453  ilSSZI  and  cases.  Tanderburg,  J^  An- 
derson. Law  DlcL  T38. 

Tbc  words  "ordinances  "and  "by-laws"  are  synoD- 
ymoua.    Blllsr.  QoBhen,3L.  B.  A.m,  UTInd.&Cl. 


Llahatty  of 


eompanu  forlnfariito  pedtS' 


For  Injuries  uccaslooed  by  nsffllgenoa,  atreet  i 


IB81. 


Patb  t.  Toweb  Obotb  &  Lafatetts  B. 
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qntredbr  a  valid  ordlniDoelnipoalnr  b  penkltr 
tAerelor  readei-aa  nree'.-aarixiiiipaDj-.wb1cbhai 
undcnnkeu  to  obey  onllniiQce«  tn  consideration 
DI  ibedKbt  to  usethe  public  nrern  for  its  tracks, 
Hible  lo  a  penoD  wbo  la  iajured  In  ooosequeace. 
attbouKh  such  degree  of  oare  maybe  blaher  tliaa 
tbu  whMi  irauJd  ottaerwiae  tM  required  br  law. 

[juDB  tt,  isn.i 

TRANSFER  from  the  Bt.  Loafs  Coon  of 
Appealaof  BO  action  appealed  to  lliai  court 
from  tbe  Bt.  Loali  Circnft  Court,  wbicb  was 
broDgbt  to  recoTer  damngei  for  pettooal  in- 
Juries  alleged  to  bave  resulled  from  defend- 
ufs  negligence,  and  in  vhicb  ajud^ment  had 
iMwD  entered  in  favor  of  plalDtifT    Bnerud. 

titstement  bj  Slwrwood,  J,: 

Action  by  infant,  seven  jvv*  of  age, 
through  next  friend,  for  Injuries  received  by 
tlie  former  in  conaequence  of  coming  in  con- 
tact irith  one  of  the  defendant  Company's 
cars,  whicb  was  alleged  to  have  happened 
by  reason  of  tbe  negligence  of  that  Company, 
and  also  because  of  its  negligent  failure  to 
observe  tbe  requirements  of  subdivision  4, 
S  ViW,  art,  6,  Rev.  Ord.  1887,  of  the  City 
of  St.  Iiouli.  This  wM  the  substance  of 
tlie  petition. 

Said  Bubdivision  4  reftds  u  follows: 
'Fourth.  The  conductor  and  driver  of  each 
car  shall  beep  a  vigilant  watcb  for  all  vehi- 
cles Etnd  pei«oDS  on  foot,  eapeclally  chlldi 


eisons  or  vehicles  the  car  shall  be  stopped 
ID  tbe  shortest  time  and  space  possible," 
Section  1351  of  tbe  same  article  provides  tliat 
"any  person,  corporation,  company,  or  co- 
partnership, or  the  president,  superintendent, 
cir  manager  thereof,  violating  or  failing  to 
comply  with  any  of  the  foregoing  provisions 
of  this  article,  except  ss  otherwise  provided 


for,  shall  be  deemed  guilty  of  a  mlsdemeaaot, 
and,  upon  conviction  thereof,  be  fined  not 
less  than  $.1  nor  more  than  $SO0." 

The  answer  of  tlie  defendant  was  substau- 
tially  a  general  denial,  as  well  as  the  fol- 
lowing: "Defendant  .  .  .  charges  the 
fact  to  be  that  tbe  boy,  Bernard  Fatb.  sus- 
tained certain  injuries  at  tbe  time  alleged. 
which  injuries  were  caused  by  his  own  acts 
and  conduct,  in  this:  that  while  onr>  of  ile> 
fondant's  cars  was  moving  along  Columbus 
Street,  in  the  City  of  St.  Louis,  in  a  usual 
and  lawful  manner,  said  child,  without  tbe 
knowledge  of  defendant's  driver,  suddenly 
and     unexpectedly,    carelessly,    and    n<!gli- 

Gntly,  ran  up  to  and  against  the  moving  car 
such  manner  as  to  cause  it  to  fall  across 


served  proper  care  end  diligence  in  the  dis- 
charge of  ills  duties,  and  was  not  guilty  of 
any  negligence  in  tbe  premises.  The  defend- 
ant says  £at  the  InJuTies,  if  any.  sustained 
by  said  child  .  .  .  were  caused  by  tbe 
improper  acta  and  negligent  conduct  of  said 
child  as  aforesaid,  and  by  the  negll^eoce  of 
said  child's  parents  in  permitting  said  child 
to  be  upon  tbe.  public  streets  without  the 
care  or  control  of  an  older  person,  and  were 
not  caused  by  the  negligence  or  fault  of  this 
defendant,  or  any  ol  its  agents  or  servants." 
The  evidence  on  behalf  of  plaintiff  tended  to 
show  that  the  plaintiff,  Bernard  Fath.  was  a 
boy  between  tour  and  five  years  old  when  be 
was  injured  ;  that  on  the  2flth  day  of  July, 
1884,  between  6  and  T  o'clock,  and  when  It 
was  still  daylight,  said  Bernard  was  on  Co- 
lumbus Street,  near  Carroll,  in  the  City  of 
St.  Louis;  that  he  was  either  upon  defend- 
ant's tracks,  or  approaching  same,  ns  one  of 
defendant's  cars  moved  northwardly  along 
Columbus  Street;  that  the  driver  of  defend- 
ant's car  either  did   or  by   the  eierciae   of 


re  Uabla,  u  others  are,  upon  oom- 
p-lair  prtnclples,  and  no  more  to,    Loulavllle  ft 
P.  B.  Co.  V.  Smith,  1  Duvall,  UO,  UB;  I  Rorer,  Ball- 
niadB.1481. 

A>  street-can  are  no  mote  dADrarousto  pcdestrt- 
«iii  in  tbe  street  than  carriages,  omnibuses,  or  anr 
Other  vBhlcle  drawn  by  bonee,  no  more  care  can  be 
mjuircd  of  Btreet-rallwa;  companies  in  the  man- 
ag«n>^  t  of  Cbelr  can  and  hones  In  tbe  street  than  la 
Rqulred  of  tbe  driver  or  owner  of  any  othra'  vehi- 
cle, vis.,  ordinary  care.  Pendleton  Bt.  B.  Co.v 
Shires.  IB  Ohio  8t.£aS:  Pendleton  St.  R.  Co.  v.  Slall- 
Lun.tt  Ohio  BI.1,  %:  Baltimore  Qty  Fan.  R- Co. 
t.  McDonnell.  13  Ud.  Kll.  Ua;  linger  v.  Forty-Second 
SL  R.  Co.  SI  N.  r.  107:  O  iUlKan  v.  New  York  &  U. 
R.  Co.  I  B.  D.  Bmlth,  163. 1ST. 

Where  a  party  la  slUiated  on  a  ■treet,  where  he 
hai  a  letni  right  to  be,  In  panlng  over  It.  ft  la  tbe 
leiai  duty  of  the  drlrer  or  a  oar  approaohlnK  him 
to  make  a  vl^lanc  uae  of  bla  senses  to  disoover 
vhctber  tbe  party  Is  In  a  podtlon  ol  peril,  and  to 
control  the  movement  at  bis  car.  so  far  as  ponlble, 
to  atuld  injury  to  Um.  Watson  r.  Broadway  & 
Seventh  Ave.  R.  Oo.  a  N.  Y.  S.  &.  S38. 

One  drlrlns-baraei  along  the  Hlreeta  of  a  olty  is 
hound  to  antlolpate  that  paaaenftan  on  foot  may 
be  al  the  croaslnga.  and  to  take  reasonable  carenot 
to  injure  tliem;  If  he  fails  to  look  out  for  them,  or 
vben  be  sees,  does  not,  so  fnraa  In  bis  power,  avoid 
tbem.  he  fa  oharreat>le  vitb  neKligenoe.  Uurpby 
V.  Orr.  PS  N.  Y.  li. 
13  L.  R  A. 


Tbedrlver  of  a  vehicle  In  the  streets  of  a  dty  is 
bound  to  be  vigilant  to  dlsaaver  anyone  exposed 
to  danger,  and  tf  he  talis  to  look  in  the  direction  In 
whkth  he  is  going  and  an  aonldent  happens  In  con- 
■equenoe.  be  la  chargeable  wlih  negllgenoe.  Tbe 
driver  of  a  street-car  Is  not  excused  from  tbe  per- 
tormance  of  this  duty  by  tbe  naoessity  of  making 
change  tor  a  pavenger.  Hyland  v.  Conkers  R.  Co. 
U  N.  Y.  S.  R.  8S4. 

It  the  deceased  child  exercised  due  care,  and  the 
Injury  was  caused  solely  by  the  ntgXgenoe  of  de. 
tendanfa  driver,  the  defendant  waa  liable  without 
regard  to  the  question  whether  It  was  neKllgpnce 
In  the  parents  to  let  tbe  child  go  with  so  young  an 
attendant.  Nor  would  negligence  upon  tbe  part 
of  BO  young  a  child  as  the  deceaaad.  when  there 

tbe  attendant,  absolve  the  defendant  from  llabilltr. 
IhJ  v.  Forty.Second  St.  &  C.  St.  F.  H.  Co.  IT  N.Y.31T. 
An  Infant,  when  auiog  in  bis  own  behalf  for  in- 
juries to  hiaperaoo  arlsingfrom  tbe  negligence  of 
othen,  must  be  tree  from  tbe  imputation  of  negli- 
gence on  hie  part  ceudlag  to  produce  tbe  damages 
aought  to  l>e  recovered.  Tbe  rule  li  tbe  aame, 
whether  the  action  be  by  an  Intant  or  an  adult. 
Burke  v.  Broadway  A:  Seventh  Ave.  B.Oo.  IflBarb. 
SIS.  See  notu  to  People  v.  Newton  <N.  Y.i  S  L.  B. 
A.  ITS:  Bupard  v.  Chesapeake  &  O.  K.  Co.  (Ky.l  I L. 


.:jb.Goog[e 
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proper  care  nod  dillgeoce  could  bsve  seen 

tbe  boj.  and  tb&t  be  was  in  danger,  and 
could  bave  stopped  tbe  car  in  time  to  pre- 
vent llie  accideDl,  but  tbat  he  negll^nllj 
sad  careiesalj  ran  againsl  him,  resulting  in 
personal  injurj. 

Plaintiff's  testimony  waa  conflicting  as  to 
the  cxitut  of  tbe  acciaent,— nbether  a  wheel 
draggi'd  betweea  the  brake-rod  and  the  trout 
wheel  uutil  tbe  car  was  stopped,  —but  the  evi- 
dence tended  to  show  that  he  was  knocked 
down,  bruised,  and  injured ;  that  there  wert 
no  bones  broken  ;  but  that  be  sustained  aub- 
Btsutlai  iniuries.  and  suffered  pains,  and  was 
laid  up  in  bed  for  a  period  of  time,  and  still 
■bowed  some  eSecta  of  the  injurv.  ia  the  way 
of  stifFoeBB,  oervouanen,  etc  Plaintiff  also 
offered  in  evideoce  the  fourth  clause  afore- 
said. 

The  defendant  objected  to  the  iDtroductton 
of  tbe  ordinance  on  various  grounds ;  amoog 
them,  that  "said  fourth  clause  of  said  ordi- 
nance is  not  a  lawful  rule  Koveming  dili- 
gence or  negligence  In  this  State ;  tBat  tbe 
same  is  illegal  aod  Toid.  and  against  tbe  law 
of  the  land :  and  because  the  cit;  had  do  right 
or  authority  to  enact  the  game."  But  the 
court  ovenutcd  said  objection;  and  said  ordi- 
nance waa  admitted. 

The  evidence  on  the  part  of  defendant 
tended  to  show  tbat.  owing  to  some  local  dis- 
turbance of  a  triljing  character,  a  crowd  of 
men,  women,  and  children  had  gathered  on 
tlie  sidewalk  In  front  of  a  house  on  tbe  east 
sidu  of  Columbus  Street;  that  the  plaintiff, 
Beinard,  was  in  the  crowd ;  that,  as  the  car 
cuine  aloDg,  a  policeman  suddenlj  scared 
and  scattered  the  crowd;  that  the  children 
tan  in  various  directions;  that  plaintiff  ran 
obliquely  in  a  nunhwcatem  direction  with- 
out looking  ahead;  thfft  he  struck  the  car 
between  the  mule  and  the  dash-board ;  that 
be  fell,  and  was  caught  by  tbe  brake-rod 
and  dragged  along,  but  tbat  the  car  was 
stopped  in  time  to  prevent  the  front  wheel 
from  passing  over  him;  that  the  driver  of 
defendant's  car  acted  with  great  promptness 
and  diligence  in  stopping  tbe  car,  and  that 
he  cuuld  cot  have  become  aware  of  the  daa- 

ferous  approach  of  plaintiff  earlier  than  he 
id.  The  jury  found  n  verdict  for  the  plain- 
tiff in  the  sum  of  |;600.  and  there  was  Jiide- 
ment  accordingly,  and  on  appeal  to  tile  St. 
Louis  Court  of  Appeals  that  judgment  was 
reversed  and  tbe  cause  remanded ;  but  one  of 
tbe  judges  of  ttiat  court  deeming  tbat  decis- 
ion contrary  to  the  decision  of  tills  court  in 
Liildg  V.  Si.  LojiU  R.  Co.,  40  Mo.  506,  the 
cause  has  been  transferred  here  In  conformity 
with  section  6.  art.  6,  of  the  Constitution. 

Sections  M.  28,  and  25,  art  H,  of  the  Con- 
stitution require  that  the  chnrter  of  tbe  city 
shall  be  la  barniooy  with  and  subject  lo  the 
Constitution  and  laws  of  Missouri. 

Section  38,  art.  3,  of  tbe  City  Charter  also 
declares;  "The  mayor  and  nssembly  shall 
have  power  within  the  city  by  ordinance  not 
Inconsistent  with  tbe  Cotistitution  or  any 
law  of  this  State  or  of  this  cliarter,  .  .  . 
(2)  to  establish,  open,  vacate,  alter,  widen, 
extend,  pave,  or  otherwise  improve  and 
sprinkle  all  streets,  avenues,  sidewalks, 
.  .  .  and  to  regulate  tbe  use  thereof ;  .  .  . 
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(5)  to  license,  tan.  and  regulate  .  .  . 
street -rail  road  cars,  livery  and  sale  stables, 
hackney  carriages,  pri  vate  carriages,  ba- 
rouches, buggies,  wacons,  omnibuses,  carta, 
drays,  and  other  vehicles,  and  all  otiier  busi- 
ness, trades,  avocations,  or  professions  what- 
ever ;  (10)  to  impose,  collect,  and  enforce 
fines,  forfeitures,  and  penalties  for  the  breaclk 
of  any  city  ordinance.  (11)  To  grant  to 
persons  or  corporation!  the  right  to  con- 
struct railways  in  the  city,  suoject  to  tba 
right  to  amend,  alter,  or  repeal  any  aucb 
grant,  in  whole  or  In  part,  and  to  regulato- 
and  control  tbe  same  as  to  their  fares,  hours. 
and  frequency  of  tripe,  and  repair  of  their 
tracks,  and  the  kind  of  rails  and  vehicles." 

And  sections  1  and  3  of  article  10  of  th» 
charter  provide  that  "the  municipal  assemblj 
shall  have  power,  by  ordinance,  to  determiDfr 
all  questions  arising  with  reference  to  street 
railroads  in  the  corporate  limits  of  the  city, 
whether  such  questtona  may  Involve  the  con- 
struction of  sucn  street  railroads,  granting  th» 

' "  controiling 
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way  for  such  street  railroads  to  tbe  highest 
bidder,  or,  as  a  consideration  therefor,  to  im- 
pose a  per  capita  tax  on  the  paasengere  trans- 
ported, or  an  annual  tax  on  the  gross  receipts 
of  such  railroad,  or  on  each  car;  and  an- 
street  railroad  shall  hereafter  be  Incorporated 
or  built  in  tbe  City  of  St.  Louis  except  ac- 
cording to  the  above  and  other  conditions  in 
this  charter,  and  In  such  manner  and  to  such. 

reg^lat* 

the  time  and  manner  of  running  cars,  and 
the  rates  of  fare  on  street  railroads  now  op 
hereafter  to  be  built,  and  tbe  sale  of  ticket* 
and  exchange  thereof  l>etweea  the  several 
companies,  and  to  tax  the  property  of  street- 
raliroad  companies  in^such  manner  as  may 
be  provided  by  law."  * 

iThat  charter  also  contains  this  provision  : 
"AH  ordinances  in  force  at  the  time  thl* 
charter  and  scheme  go  into  operation,  not  in- 
consistent therewith,  shall  remain  in  full 
force  until  altered  or  repealed  by  the  assem- 
bly." Section  1,  art.  IS.  The  ordinance  ia 
question  was  enacted  December  37,  1859, 
Section  20,  art.  13,  of  the  Constitution  als» 
makes  provision  that  "no  law  shall  be  passed 
by  the  General  Assembly  grantinK  tbe  right  to- 
construct  and  operate  a  street  railroad  withia 
anv  city,  town,  village,  or  on  any  public- 
higliway,  without  first  acquiring  the  consent 
of  tliB  local  authorities  bavioF  control  of  tbo 
street  or  highway  proposed  to  be  occupied  by 
such  street  railroad;  and  the  franehise!>  so 
granted  shall  not  be  transferred  without  sim- 
ilar assent  first  obtained." 

.1f<!uri.  Hlteheock,  M»dm  A  Flnkelii> 
burg,  for  appellant: 

Clause  4  of  section  1246  of  article  6  of  the 
Revised  Ordinances  erf  1BB7  of  the  City  of  St. 
Louis  la  void  in  so  far  as  it  undertakes  to  fix  a 
slBndsrd  of  diligence  or  liability  for  negligence 
in  civil  suits  at  common  law  against  street 
rail  way  corporations, 

FaA  V.  Toner  Orou  AL.RO».«Hto.  App^ 
447. 
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cumslaDces:    a  measure   of  diligence 
quired  of  a  carrier  even  Uiworda  a  pBBSCDger, 
DQcb  lew  in  respect  of  a  Btraoser. 

Ihuffhtrty  T.  MittouH  R.  Co.  97  Mo.  647. 
«ST:  Dott  T.  MitKniH,  K.  &  T.  R.  Co.  &9  Mo. 
*7.84. 

Tbe  care  iocnmbent  on  railroad  companies 
after  discovering  ibe  perilous  condltiou  of  a 
peraon  on  the  track  is  ordinal;  or  reasonable 

DvAkman  t.  WahoA,  8t.  L.  AP.  B.  Oo.  10 
West,  Rep.  896,  S6  Mo.  232;  OuenUier  t.  St. 
LfmU,  1.  it.  A  a.  H.  Co.  14  West.  Bep.  7SS. 
-93  Mo.  iSt;  Fnekiv.8t.louit,K.C.AN.R. 
Co.  IS  Mo.  59S;  Whalen  v.  «.  Leuig,  K.  C.  & 
2f.B.Co.eO  Ho.  323;  Brown-r.  Hannibal  <& SI. 
J.  R  Ob.  50  Mo.  461. 

A  ciiv  ordioance  cannot  cbauge  the  common- 
law  liabilltiea  of  a  dvil  nature  between  private 
parties,  nor  fix  a  new  staDdard  of  negligence  w 
a  basis  for  an  action  on  tbe  case. 

Jleenq/  v.  aprague,  11  B.  I.  456;  PHladelplUa 
4:KR.Oo.  ■V.  Errin,  89  Pa.  71;  Vandyke  v. 
OfnetRnati'.  1  Disnev  (Obio)532;  Ftynn-v.  Bed- 
Smort  Canton  Co.  40  Hd.  312;  Eii^yn.  Boylt- 
tan  Market  Amo.  14  Gray,  249;  Jmk*  v.  Wil- 
liamt,  116  Mass.  217, 

The  Tigbt  of  a  municipalitr  lo  regulate  tbe 
nieof  its  streela  by  railways  does  not  autbotiEe 
it  to  cbanite  the  fundamenial  rules  of  lawgov- 
«niiDg  tbe  liabilities  of  a  civil  nature — oeliber 
to  iocreaae  Dor  to  diminish  them.  Ordinances 
most  be  in  harmony  with  tbe  general  laws  of 
tbe  State. 

Si.  LtniitR.  Co.  v.  South  St.  LoaU  B.  00.12 
Mo.  TO. 

Mturt.  A.  B.  Tftrlor  and  D»vid  Gold- 
ccaitb,  for  respondent: 

Liddy  V.  St.  Limit  R  Co.,  40  Mo.  506,  ren- 
dered within  a  few  years  after  the  adoption  of 
the  ordinance,  has  been  tacitly  recognized  as 
otabliahing  its  validly. 

2leCarthy  v,  Cau  Ane.  &  F.  Q.  R.  Co.  10 
West.  Rep.  831, 92  Mo.  536]  Dunn  v.  Com  Ate. 
aF.B.A  G0.9S  Mo.  652;  Lamb  v.  Si.  Louit, 
C.AW.R  Oo.  33  Mo.  App.  489. 


<02,  and  the 
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Out  Constitution   makes  a  license  to  street 


eierdsed. 

Mo.  Const  an.  12.  g  20. 

The  granting  power  may  attach  to  tbe  grant 
any  limitatian,  qnallflcation  or  obligation,  con- 
sistent with  the  duties  wliicb  it  owes  to  the 
people  at  large. 

Path  T.  Toioer  Grove  <tL.RCo.S9  Mo.  App. 
450;  Men  v.  MiumiH  A  P.  B.  Co.  4  West.  Itep. 
S92,  Sti  Ha  676;  Bereman  v.  St.  Lovi».  I.  M. 
^S.R.  Oe.  4  West.  Rep.  094,  88  Mo.  S84. 

Sherwood,  J;  delivered  the  opinion  of 
tite  court : 

Though  tbe  subdivision  of  the  ordinance 
under  discussion  has  been  in  existence  for 
over  tbir^  years,  its  legal  validity  ~ 
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been  adjudicated  by  this  court,  though  Inci- 
dentally touched  upon  in  several  instances. 
Liddy  v.  St.  Louit  S.  Co.  40  Mo.  506;  McCar- 
thy  V.  Catt  Ave.  &F.  Q.  R  Co.  93 Mo.  686.  10 
West.  Rep.  331 ;  i>unn  t.  Catt  Am.  d  F. 
(7.  A  Cb.  98  Mo.  652. 
In  J^i'<fi^'j6iiuethe  validity  of  tbe  ordinance 
as  not  raised  in  any  manner  In  tbe  trial 
court,  and  of  course  any  utterances  in  this 
court  on  the  subject  are  not  possessed  of 
authoritative  value.  The  same  may  be  said  of 
the  other  casea  cited,  which  went  oS  princi- 
pally on  the  JnaufBciency  of  the  testimony 
on  which  to  base  verdicts  for  the  plaintiffs. 
The  point  in  hand,  tbe  legal  validity  of  the 
ordinance.  Is  therefore  tu  integra,  so  tar  as 
odjudioations  of  this  court  are  concerned. 

does  tbe  case  of  Hayt  v.  Oainsirille  St. 
B.  Co.,  70  Tex.  603,  cited  for  plaintiffs,  dis- 
is  upon  the  status  of  such  an  ordi- 
validity  is  simply  assumed.  Pro- 
ceeding, then,  to  inquire  into  the  validity 
'  the  ordinance,  it  may  be  admitted,  ut  tbe 
itset,  that  It  is  beyond  tbe  power  of  a  mu- 
icipal  corporation  by  its  legislative  action 
directly  to  create  a  civil  duty  enforceable 
,t  coinmoQ  law ;"  for  this  is  an  exercise  of 
lower  of  sovereignty,  belonging  alooe  to  the 
itate.  This  position  is  fully  sustained  by  the 
.uthoriticB  cited  on  behalf  of  the  defendant. 
But  it  we  may  assume,  as  seems  to  be  tbe 
--"i  from  the  powers  conferred  on  the  city  by 

£rovisions  of  its  charier,  as  well  as  by 
in  20  of  article  12  of  tbe  Constitution, 
already  quoted,  that  the  defendant  Company 
was  allowed  to  lay  its  tracks  upon  tbe  streets 
of  the  city  upon  conditions  of  yielding  obe- 
dience to  the  municipal  ordinances  then  or 
thereafter  to  be  enacted,  thereby  entering 
into  contractual  relations  with  the  city ;  il 
this  bas  been  dons,  and  tbe  ordinance  quoted 
has  been  violated  by  tbe  defendant  Company, 
resulting  in  injury,  as  the  petition  alteees, — 
then  these  questions  arise ;  Wliat  is  the  re- 
sult of  such  violation,  and  what,  if  any,  tbe 
liabllltv  of  tbe  defendant,  and  to  whom  lla- 
' '  ;.  and  the  nature  and  extent  of  its  liabilitr 
consequence  of  such  violation?    Now,  if 


upon  a  statute,  and 
contractual  relations  bad  been  entered  into 
between  ^e  defendant  Company  and  the  city, 
whereby  the  former  bad  engaged  with  the 
latter  to  perform  a  public  duty  in  consider- 
ation of  tbe  benefits  to  be  derived  from  lay- 
ing Its  tracks  and  operating  its  road  on  tJie 
stvcetH  of  the  city,  the  authorities  seem  to 
be  unanimous  in  expression  that  a  breach  of 
the  public  duty  thus  created,  resulting  In  in- 
Jury  to  any  person,  would  render  tbe  defend- 
ant Company  liable  to  such  person  for  the 
injury  thus  received. 

The  principle  here  asserted  Is  of  ancient 
date,  and  Is  announced  in  the  early  case  of 
Mayor  of  Lyme  Se<ri»  v.  ^nieo,  1  Bing.  N. 
C.  222,  citing  earlier  cases,  wuere  it  is  said 
that  where  a  mutter  of  public  and  general 
concern  is  involved,  "and  the  king.  lor  tbe 
benefit  of  the  public,  has  made  a  certain  grant 
imposing  certain  public  duties,  and  that 
prant  has  been  accepted,  we  are  of  opinion 
that  the  public  may  enforce  the  performance 
of  those  duties  by  indictment,  and  the  indi- 
viduals peculiarly  injured,   by  action." 


ra 
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In  OoiJten  d  8.  Turnp.  Co.  v.  Sear;  7  COnn. 
80.  it  waa  ruled  tlinC  the  turnpike  cnrnpnuy, 
by  accopting  tlie  chnrter  oF  Incorporation, 
making  tile  road,  and  receiving  tolls  of  pus- 
Bengi^rs,  became  bound  to  beep  Clie  rnad  in 
repnir;  and.  wiiere  a  traveler  was  injured  by 
reason  of  failure  of  tlie  company  to  repair 
its  road,  he  was  held  entitled  to  recover. 

To  the  same  eSect,  see  M'ilton  t,  Saique- 
hanwiK  Tur/ip.  R.  Co.,  21  Barb.  88,  and  caaes 
cited.  Ib  Conrad  v,  lY>i»lee»  of  Ithaea.  16N. 
T.  168,  and  Hickok  t.  TrutUetof  PUUtAurgh, 
reported  Id  the  same  volume,  161.  nott,  the 
principle  under  discussion  is  thus  formulated 
by  Seldeu,  J.  :  "That  whenever  an  individ- 
ual or  corporation,  for  a  consideration  re' 
ceived  from  the  sovereig|n  power,  has  become 
Itoiind  bf  agreement,  either  express  or  im- 
plied, to  do  certain  thin^,  such  individual 
or  corporation  is  liable,  in  case  of  neglect  to 
perform  the  agreemeut,  not  only  to  a  public 
prosecution  by  indictment,  but  to  a  private 
action  at  toe  suit  of  any  person  injured  by 
■uch  neglect.  In  all  such  cases  the  contract 
made  with  the  sovereign  power  is  deemed  to 
inure  to  the  benefit  of  every  individual  inter- 
ested in  its  performance.  This,  Jvdge%cl- 
dcn  says,  is  the  basis  of  HenUg't  Gate,  and  of 
the  series  of  the  Enelish  cases  upon  which 
that  case  was  decided.  Sustaining  the  like 
view,  see  Adtit  ».  Bindu.  4  Hill,  630 ;  Babin- 
ton  V.  Chamberlain,  84  N.  Y.  889  ;  Fulton  F. 
In*.  Co.  V.  Baldwin.  37  N.  Y.  648 ;  Johnton  t. 
BeMen.  47  N.  T.  180. 

la  Willy  T.  Mult'4y,  78  N.  Y.  810,  it  was 
ru)$<l  that  where,  by  the  charter  of  the  city, 
an  absolute  duty  is'iuposed  upon  the  owners 
of  tenement  bouses  to  have  places  of  egress 
to  the  roofs,  and  also  to  have  fire-escapes 
upon  sucli  lioiiscs.  this  duty  is  for  the  Ijenefit 
of  the  tenants :  and  for  a  breach  thereof  caus- 
ing damage,  a  tenant  may  maintain  an  ac- 
tion against  his  landlord;  Earl.  J.,  remark- 
ing: "In  Comyn's  Digest,  Action  upon 
Statute  (F),  is  laid  down  as  the  rule  that 
'in  every  case  wlierc  a  statute  enacts  or  pro- 
hibits a  thing  for  the  bencQt  of  a  person  he 
shall  have  a  remedy  upon  the  same  statute  for 
the  thing  enacted  for  hts  advant-igc.  or  for 
the  recompense  of  a  wrong  done  to  him  con- 
tmrv  to  the  said  law.'" 

In  the  Law  of  Torts,  it  is  said  by  the  dis- 
tinguished author:  "If  the  duty  imposed 
is  obviously  meant  to  be  a  duty  to  the  pub- 
lic, and  also  to  individuals,  and  the  penalty 


n  for  a  breach 
of  tlie  duty  owing  to  him  will  be  unques- 
tionable."    Cooley.  Torts,  784. 

Upon  these  authorities,  if  the  defendant 
Company  had  gained  the  franchise  of  the  use 
of  the  streets  of  the  city  through  a  contract 
made  with  the  State  on  certain  conditions, 
either  express  or  implied,  and  Injury  had  ro- 
■ulted  to  anyone  by  reason  of  the  contructing 
company  falling  to  comply  with  such  condi- 
tions, It  la  clear  that  a  recovery  could  be  had 
by  such  person,  notwithstanding  that  a 
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Barnard,  135  Hass.  116,  and  cases  cited. 

In  the  case  at  bar,  should  not  the  sai 
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principle  dominate  m  to  the  contract  In  auea- 
tion  and  the  duty  assumed?  And  wouia  not 
the  consc(|Uc-iicc'S  of  the  breach  of  that  duty 
result  in  a  like  liability  to  a  person  injurea 
by  such  breach,  as  well  iu  this  instance  as- 
in  those  already  cited!  It  seems  that  ao 
affirmative  answer  must  he  returned  In  tlila 
case  as  well  as  In  any  other;  for  here  all 
the  constituent  elements  of  such  liability  ex- 
ist, if  the  supposition  with  respect  to  the 
defendant  Company  accepting  the  ezistiag 
and  future  ordinances  as  a  condition  of  lay- 
ing its  tracks  and  running  lis  can  on  the 
streets  of  the  city  be  true,  to  wit,  the  agree- 
ment, the  consideration  therefor,  and  the  pub- 
lic duty  to  be  performed  as  a  consequence  of 
such  agreement ;  and  under  the  terms  of  the 
Constitution,  and  of  its  charter,  It  is  not  to 
be  doubted  that  the  municipal  authorities 
pro  Jiac  nee  represent  the  sovereign  power  of 
the  State,  nor  that  the  duty  thus  enjoined  ia 
none  the  less  a  public  duty  Iwcause  the  area 
of  its  performance  is  circumscribed  within 
the  boundaries  of  the  municipality  confer- 
ring the  franchises.  Sustaining  this  position 
are  these  authorities ;  Hayet  v.JfieJiigan  Cent. 
E.  Co.  Ill  U.  S.  328,  38  L.  ed.  410 ;  Ma^n 
V.  Shaumeetown,  77 III.  683;  Siemert  v.  Eiten. 
H  Cat.  418 ;  BotI  r.  Pratt,  SB  Minn.  S23,  and 
cases  cited. 

And  It  would  seem  that  the  municipal 
aaihorftles  had  plenary  power  to  enact  the 
ordinnnce  in  question,  at  leai-t  so  far  as  to 
provide  a  penalty  for  Its  breach.  This  being- 
provided  tor,  and  the  ordinance  accepted  by 
the  defendant  Company  as  a  condition  and  a» 
a  consideration  for  the  granting  of  the  fran- 
chise, tlie  result  of  a  breauh  of  such  ordi- 
nance, causing  injury  to  an  individual, 
should  he  that  already  indicated  ;  for  Itmust 
l>e  obvious  that  the  oitiinance  in  issue  was  tor 
the  benefit  of  all  those  who  have  occasion  to 
use  the  streets  of  the  city. 

But  it  is  said  that  "a  city  ordinance  can- 
not change  the  common-law  liability  of  » 
civil  nature  between  private  parties,  nor  fix 
a  new  standard  of  negligence  fof  an  action 
on  the  case."  This  may  be  true  if  the  ordi- 
nance is  to  be  construed  as  having  the  direct 
elTect  of  clinnging  a  rule  of  the  common  law. 
But  it  must  be  remembered  that  "consent  of 
parties  shall  alter  the  form  and  course  of  tha 
law."  Dormer' t  Gate,  5  Coke,  40.  And  no 
obst.icle  is  seen  in  the  way  (n  this  case  why 
the  city  should  not  be  able,  as  a  considera- 
tion of  

car  compiiniea. — a  degree  of  care  certainly 
better  suited  to  the  crowded  streets  of  cities 
than  the  rule  of  ordinary  care,  which  the 
defendant  Company  so  strenuously  invokes. 
Surely  there  is  nothing  in  such  an  ordinance, 
or  the  charter  which  supports  It,  lacliing 
harmony  with  the  Constitution  and  laws 
of  thlsBtal^.  It  is  true  the  ordinance  may 
not  have  a  greater  direct  effect  than  to  au- 
thorize the  impnsition  of  the  prescribed  pen- 
alty on  a  defaulting  company  ;  but  the  other 
consequences  attend  as  inseparable  Incidents 
of  a  breach  of  duty,  resulting  In  Injury  to 
an  Individvial  for  whose  protection  the  ordi- 
nance was  clearly  designed. 
The  case  at  bar  1b  clearly  distinguishabl* 
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from  Ui&t  of  Heentg  t.  Spriigue,  11  R.  I.  406, 
&u<t  otiier  aimilur  cases  ;  for  there  Uie  prin- 
ciple of  a  liability  arising  from  the  breach 
of  contractual  relati'>ni.  wlic^tlier  express 
or  implied.  Is  distinctly  recognized,  as  well 
as  the  principle  tbat  where  the  duty  is  mcre- 
Ij  one  for  the  benefit  of  the  municipal  itj, 
or  of  the  public  at  large,  and  not  distrlbu- 
tivelf  to  VM  public  u  compoaed  of  iDdivid- 
oala.  there  the  odIv  recover;  is  tbe  statutory 
penalty.  Under  this  view,  the  ordinance  in 
question  was  clearly  admissible  In  eTidence. 
On  the  tbeor;^  already  approved,  evidence 
should  also  be  introduced  in  connection  there- 
with to  show  the  contractual  rel at! one  entered 
into  between  the  defendant  Compauy  and  the 
city,  and   the    breach  of   duty   cooseqiieut 


thereon ;  but  at  any  rate  the  cause  was  Im- 
properly tried,  innamuth  as  the  instructions- 
given  at  tbe  inalauce  oF  the  pliiintlS  and  of 
the  defendant  were  confusing  and  conflicting; 
the  one  for  tbe  former  exacting  the  higlicsi- 
degree  of  diligence  of  the  defendant's  driver, 
while  the  instruction  for  the  defendant  only 
required  tbe  driver  of  the  car  lo  exercise  dili- 
gence according  to  the  common-law  standard, 
—reasonable  or  orditiary  care.  For  the  rea- 
sons announced  tA«  jvdgment  of  the  St.  Lmii* 
Court  of  Appeali,  referring  that  of  tiu  Cireuit 
Court,  thould  be  affirmed,  and  the  cause  re- 
manded to  tbe  former  court,  to  be  proceeded 
with  In  conformity  hereto. 

All    concur,    except    Bar«laj,    J.,    ab- 
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1.  Th«  till*  of  BA  Act  which  statea  that  It  Is 
to  aboltih  one  ofll™  and  create  anotlier  ta  not  de- 
tective an  tfae  KTound  tbat  It  does  not  do  what  it 
purporlii  to  do,  bj  rBason  of  the  facts  that  the 
new  offioe  la  llie  nme  aa  the  old  oae.  eioept  la 
name,  and  that  the  Act  was  passed  for  the  pur- 
poae  of  vacating  the  old  ofBce,  of  whioh  there  was 
der  to  make  a  place  for  some 


S.  mie power ortb»Ii^;lsl«tiit«taftlM>l- 
lab  0.0  ofBea  and  create  aoottasr  with  shuliar 
dotlee  in  order  to  provide  a  place  for  a  oenain 
p«rmD  la  not  limited  braoonalltuUonalprovlsli 
that  ofllDen  mar  be  Impeached  or  removed  In 
■ucb  DiaoDar  la  may  be  presorlbed  bj  law. 

8>  Tbe(l«t«nBliimtlonorttaeIiegl>l»tiire 
In  abollahln^  ma  oBee  and  oreating  a  new 
oae  that  tbe  ahanse  of  dutlea  or  burdens  taauffl- 
efent  to  make  the  latter  a  different  office  cannot 
t>e  reviewed  bf  oourta  provided  the  Act  la  other- 
viae  valid. 

4.  Tb«  powvr  to  Mppoint  a  atata  aaper- 
Ttoor  of  vU  Inapoetion  mar  be  conferred 
apOD  tbe  Mate  g«oloKlat  bj  tbe  LMlslatuTe  under 
OoDM.,  art.  IS,  1 1.  nuthorlzlns  appolntmen 
offices  not  otherwise  provided  for  In  iliat  Consti- 
tution to  be  made  as  ''prescribed  by  law." 
(June  18,  IKL) 

APPEAL  b;  relator  from  a  judgment  of  the 
Circuit  Court  for  Marion  County  in  favor 
of  defendant  in  an  action  brought  to  determine 
derendanL's  right  to  tbe  office  of  state  luper- 
visnr  of  oil  inspection.     Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Jfcnrji.  A.  J.  BeweredK*!  D.  H,  Ohm««, 
DeWitt  C.  Jnstlea,  S.  W.  Vsmw,  O.  H. 
Bone,  A.  L.  Brlek.  J.  O-  Engfe,  Bear 
A  Sear  audFaria  A  Hantlll  for  appellant 

MtMan.  J.  E.  HeCoUoach.  U  P.  Har- 
lan and  A.  G.  Smith  for  appellee. 


the 


CoKbt',  Oh.  J„  delivered  tbe  opinion  of 
The  facu  In  this  case,  a«  they  are  disclosed 


bv  the  InformatloQ,  are  tbat  on  the  8th  day 
of  November,  1889,  the  relator  was  appointiiU 
to  the  ol13ce  of  Stale  Inspector  of  Oils  for  th» 
State  of  Indiana  by  tbe  governor,  and  was. 
du!^  commissioned  to  holJ  bis  office  for  the 
period  of  two  years  from  tbat  date.  He  qual- 
ified on  the  Ilth  da^  of  tbe  same  month,  and 
entered  upon  the  discharge  of  the  duties  of 
tbe  nfflre,  and  has  ever  since  continued  to- 
discharge  such  duties.  On  the  !!ltb  day  of 
March,  1391,  the  governor  appointed  the  re- 
lator to  tbe  office  of  state  supervisor  of  oil 
inspection  for  this  State,  and  issued  to  hltU' 
a  commission  to  serve  tor  the  period  of  four 
years  from  that  date,  and  on  tne  24th  day  or 
the  same  month,  he  qualified  aa  such  ofUcer. 
In  the  month  of  March,  1891.  whether  before 
or  after  tbe  appointment  of  the  relator  doe*- 
not  appear,  Sylvester  8,  Qorby,  the  stat« 
geologist,  appointed  tbe  appellee  to  [he  office 
of  state  supervisor  of  oil  inspection,  under 
the  terms  of  an  Act  of  the  General  Assembly 
passed  in  1891.  Under  this  appointment  th» 
appellee  qualified  and  ent^m  upon  the  dis- 
charge of  the  duties  of  said  office.  No  com* 
mission  was  Issued  by  the  governor  to  tha- 
appellee,  nor  does  it  appear  that  the  commis- 
sion last  above  mentioned  issued  to  the  rela- 
tor was  attested  by  the  secretary  of  stitte,  or 
that  the  seal  of  the  State  was  thereto  attached. 

This  action  was  commenced  by  tbe  appel- 
lant in  the  Marion  ClrcuitCourt  to  determine 
the  right  to  tbe  office ;  and  to  an  information 
setting  forth  the  above  facts  the  court  sus- 
lalnea  a  demurrer.  The  propriety  of  this- 
rullng  presents  the  question  tor  our  consid- 
eration. 

The  last  session  of  the  Oeneral  Assembly 
passed  an  Act  containing  the  following  title  : 
"  An  Act  Creating  the  OIHce  of  State  auper- 
viaor  of  Oil  Inapcction,  Prescribing  tha- 
Dulies  thereof.  Providing  for  the  Appoint- 
ment of  such  Supervisor,  Abolishing  the 
Office  of  Chief  of  the  Division  of  Mineral 
Oils  and  State  Inspector  of  Oils,  Repealing 
all  Laws  InconslHtent  therewith  and  Declar- 
ing an  Emergency." 

The  Act  creates  the  office  of  state  supervisor 
of  oil  inspection,  and  provides  that  imme- 
diately upon  the  taking  effect  of  the  Act.  th» 
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state  gaoiogiBt  BbsH  appoint  &  skilled  mid 
suitable  persoa,  a  resideotof  the  State,  not 
Interested  In  any  wa;  in  tnanufacturlng, 
deaMng  or  vendlag  an;  lllumiiuitlag  oils 
manufactured  from  petroleum,  as  state  super- 
visor oF  oil  inspection,  whose  term  of  olHce 
shall  be  for  the  term  of  four  jears  from  the 
dale  of  his  appointment,  In  case  of  a  ts- 
cancf  at  any  time,  the  Act  requires  the  state 
geologist  to  fill  the  same.  The  State  supei- 
Tisor  of  oil  inspection  is  subject  to  removal 
at  any  time  by  the  state  geologist  for  any 
neglect  or  violation  of  duty  enjoined  by  law. 
The  Act  requires  the  supervisor  to  appoint 
deputies,  and  provides  that  he  and  his  dep- 
uties shall  in  all  respects  perform  the  duties 
heretofore  required  by  law  of  the  chief  of 
division  of  mineral  oils  and  his  assistants, 
or  stAte  Inspector  of  oils  and  his  deputies; 
and  that  they  shall  receive  therefor  the  same 
fees  and  compensation  provided  by  law  for 
the  chief  of  the  division  of  mineral  oils  and 
his  assistants,  or  state  inspector  of  oils  and 
his  deputies.  The  state  supervisor  Is  re- 
*  quired  to  make  a  report  to  the  state  geologist 
on  the  second  HoDoay  of  Januaij  in  each 
year  of  the  inspections  made  by  him  and  his 
deputies  during  the  preceding  year.  He  and 
his  deputies  are  reauired  to  comply  with  the 
law  in  force  pertaining  to  the  inspection  of 
oils. 

The  second  section  of  the  Act  reads  as  fol- 
lows: "The  office  of  state  Inspector  of  oils 
as  created  by  section  S  of  'an  Act  providing 
for  the  inspection  of  all  kinds  of  oil  that 
shall  be  uwd  for  illuminating  or  combustive 
purposes,  regulating  the  sale  of  such  oils, 
providing  for  certain  appointments  and  re- 
movals to  be  made  by  the  governor,  defining 
what  shall  constitute  certain  misdemeanors, 
prescribing  penalties,  repealing  certain  laws 
and  containing  other  matters  properly  con- 
nected therewith, '  approved  April  11,  1881, 
OS  well  as  the  oSlce  of  chief  of  the  division 
of  mineral  oils,  created  by  section  6  of  'An 
Act  establishing  s  department  of  geology  and 
natural  resources  of  the  State  of  Indiana  and 
providing  for  a  director  of  the  department; 
abolishing  the  depnrtment  of  geology  and 
natural  history  and  the  oSlce  of  state  geolo- 
gist connected  therenith  ;  abolishing  the  of- 
fices of  mine  inspector  and  state  inspector  of 
oils;  repealing  all  laws  or  parts  of  laws 
conflicting  with  any  of  the  provisions  of 
this  Act,  and  declaring  an  emergency;' 
passed  over  the  governor's  veto,  and  tn  force 
February  26,  1889,  are  hereby  abolished ;  and 
all  the  duties  and  requirements  now  and 
heretofore  devolved  by  law  upon  such  officers 
shall  he  performed  by  the  state  supervisor  ' 
oil  Inspection." 

The  Act  repeals  all  laws  and  parts  of  lawB 
tnconsistent  with  its  provisions  and  contains 
an  emergency  clause. 

It  is  contended  by  the  appellant  that  this 
Act  Is  unconstitutional  for  the  reasons ; 

First.  That  the  same  Is  In  conflict  with  the 
provisions  of  g  10,  art.  4,  of  the  Constitu- 
tion, which  reads  as  follows:  "Every  Act 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith  ;  which  subject 
shall  be  eipresscd  in  the  title." 

Second.  That  the  General  Assembly  has  no 
18L.R.A. 


power,  under  the  Constitution,  ta  confer  on 
the  stat«  geologist  the  right  to  appoint  to  the 
office  in  controversy. 

Third.  That  the  Act  Is  In  conflict  with  tha 
provisions  of  g  6.  art,  S,  of  the  Constitution, 
whichreadsss  follows:  "Allstate,  county, 
township  and  town  officers  may  be  impeached, 
or  removed  from  office,  tn  such  manner  aa 
may  be  prescribed  by  law." 

The  construction  to  be  placed  upon  §  19, 
art.  A,  lupra,  we  regard  as  settled  by  the  ably 
written  opinion  in  the  carefully  considered 
case  of  HinsU  v.  Slate,  24  Ind.  28-  Express- 
ing regrets  that  the  cases  upon  the  subject  of 
the  construction  of  this  constitutional  provis- 
ion were  in  conflict,  the  court,  after  a  care- 
ful review  of  the  cases,  reached  the  conclu* 
sion  that  the  mischiefs  intended  to  be  pre* 
vented  by  this  section  were  two,  namely  : 

"First.  The  passage  of  any  Act  under  & 
false  and  deltisive  title  which  did  not  indi- 
cate the  subject  matter  contained  in  the  Act ; 
a  trick  by  which  members  of  the  Legislaturs 
had  been  deceived  Into  the  support  of  meas- 
ures In  ignorance  of  their  true  character, 

"Second.  The  combining  together  in  one 
Act  of  two  or  more  subjects  having  no  rela- 
tion to  each  other ;  a  method  by  which  mem- 
bers, in  order  to  procure  such  legislatiou  as 
they  wished,  were  often  constrained  to  sup- 
port and  pass  other  measures  obnoxious  to 
them,  and  pofiaessing  no  intrinsic  merit." 

The  same  ruling  was  made  in  the  case  of 
Farbath  v.  State,  84  Ind.  77. 

Had  the  Qeneral  Assembly  passed  a  separate 
Act  entitled  "An  Act  Abolishing  the  Olfioe 
of  Chief  of  the  Division  of  Mineral  Oils  and 
State  Inspector  of  Oils, "  containing  the  pro- 
visions found  in  the  Act  before  us,  no  one 
would  doubt  that  the  office  previously  held 
by  the  appellant  was  abolished,  and  that  the 
title  was  Bufflciently  broad  to  cover  the  Act. 
So,  if  it  had  passea  a  separate  Act  entitled  : 
"An  Act  Creating  the  Office  of  State  Super- 
visor of  Oil  Inspection,  Prescribing  the 
Duties  thereof.  Providing  for  the  Appoint- 
ment of  such  Supervisor,"  followed  by  the 
provisions  upon  that  subject  found  in  the  Act 
before  us.  It  could  not  be  doubted  that  a  new 
office  had  been  created,  the  mode  of  his 
selection  prescribed  and  his  duties  fliedi  and 
that  the  title  of  such  Act  was  sufficient.  In- 
deed, we  do  not  understand  the  counsel  for 
appellant  as  contending  that  the  Act  in  ques- 
tion is  not  covered  by  the  title,  but  the  con- 
tention is  that  the  Act  does  not,  In  fact,  do 
what  it  purports  to  do.  The  argument  is 
that  an  office  consists  of  duties  to  be  per- 
formed, services  to  he  rendered,  directions  m 
be  followed  and  emoluments  to  be  received, 
and  not  in  a  name ;  and  that,  for  this  reason, 
the  Act  does  not  abolish  one  office  and  create 
another. 

Uanv  deflnitions  of  an  office  are  set  out  in 
the  able  brief  filed  on  behalf  of  the  appel- 
lant ;  but  we  deem  it  unnecessary  to  aet  them 
out  or  to  analyse  them  in  this  opinion  ;  for, 
assuming  that  the  essence  of  an  office  consists 
of  duties  to  be  performed,  services  to  be  ren- 
dered, dirccliotis  to  be  followed  and  emolu- 
ments to  be   received,    we  do  not  think    it 


Act  under  consideration,  did  n 
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<ifflce  and  create  uioCbet.  In  coniideriog 
sUtub<«  it  is  our  duty  to  aacertain,  if  poa- 
sible,  the  inteutloti  of  the  legislative  bwlj;; 
snd  irhen  that  intention  is  ascertained,  it  is 
our  duty  to  enforce  it,  unleBS  it  violates  sorae 
provision  nf  tbe  Cooetllutlon.  The  case  of 
SI>iU  V.  WiUz,  II  La.  Ann.  439.  is  not  in 
point  bere.  For  in  that  case  It  was  expressly 
held  by  tbe  court  that  the  Legislature  did 
aot  intand  to  abolish  oae  office  and  create 
■DOtfaer  and  the  decision  turns  upon  tbe 
question  of  the  legislative  intent.  Here  there 
is  no  doiiht  as  to  tbe  intention  of  the  Legls- 
latare.  Ai  we  understand  the  brief  for  the 
Appellant,  it  ia  conceded  tbat  It  was  the  In- 
tcDtiou  to  vacate  tbe  office  held  by  the  ap- 
pellant with  a  view  of  making  a  place  for 
aome  cither  person,  and  tbis  the  Legislature 
ondertook  to  do  by  abolishing  tbe  o&ce  beld 
by  the  appellant  and  creatlDg  one  to  be  filled 
by  &D  appointment  made  by  the  state  gcolo- 
giat.  Tbis,  we  think,  was  the  plain  Inten- 
lion  ;  and  this,  we  think,  the  Legislature  has 
-doae,  unless  there  Is  some  prorlalon  in  our 
CoDStitution  which  prohibits  such  legisln- 
tiML.  It  is  perfectly  plain,  ne  think,  that 
there  is  now  no  office  known  as  the  chief  of 
division  of  oil  inapectlon;  nor  la  there  any 
office  known  by  the  name  of  the  state  in- 
spector of  oils;  but  It  Is  equally  as  plain 
that  there  Is  on  office  known  as  the  office  of 
state  supervisor  of  oil  inspection. 

Offices  are  neither  grants  nor  contrncts. 
aor  oblleatioDB  which  cannot  be  changed  or 
impaired.  They  are  subject  to  the  legiSative 
will  At  all  times,  except  so  far  ns  the  Con- 
atitutloQ  may  protect  them  from  lni<:rference. 
CbOtn  v.  State,  7  Ind.  157. 

■Offices  created  by  the  Legislature  may  be 
abolished  by  the  Legislature.  Tbe  power 
tliAt  creates  can  destroy.  The  creator  is 
greater  than  tbe  creature.  The  term  of  an 
office  may  be  shortened ;  the  duties  of  the 
office  incrc-ised  and  tbe  compensation  lessened 
by  the  legislative  will."  GiUtrt  v.  BoardoJ 
Comrt.  8  Blackf.  8!  ;  EaU  v.  SiaU,  4  Ind.  1 ; 
Walker  v.  Danhan,  17  Ind.  483  ;  Walker  v. 
Peeli^,  IS  Ind.  264 :  J^ffria  *.  Boat.  68  Ind. 


In  the  case  of  Walker  y.  I^xUt,  rupra,  the 
tertn  of  Mr.  Walker  as  state  printer  had  been 
shortened  by  an  Act  of  the  Legislature.  His 
second  point  in  the  case  was  tbat  the  Legis- 
lature did  not  possess  tbe  power  to  shorten 
his  term  of  office,  and  upop  this  subject  the 
«)urt  said:  "Upon  the  second  point,  as  to 
the  power  of  the  Legislature  to  make  such 
eiinctmcnts.  we  do  not  propose  to  spend  much 
time.  We  suppose,  as  the  office  was  created 
by  that  body,  that  it  Is.   In  this  particular, 


in  this  matter,  except  ^  8,  art.  0,  above  set 
out.  In  our  opinion,  it  Is  not  the  purpose 
of  this  sectioD  to  control  legislative  nctiun 
upon  tbe  subject  wc  are  now  considering. 
It  was  no  doubt  foreseen  by  the  constitutional 
convention  that  some  ol^cer  of  the  kind 
named  might  prove  unfaithful  to  hia  trust, 
and  the  purpose  of  this  provision  was,  we 
thiok,  to  enaole  the  Legislature  to  pass  such 
laws  as  would  authorize  his  removal,  by 
legal  process,  whether  such  office  was  created 
by  statute  or  by  tbe  Constitution  then  under 
consideration.  Tbe  effect  of  tbe  Act  we  are 
now  considering  was  to  put  an  end  to  tbe 
appellant's  term  of  office  and  to  provide  a 
new  ."node  of  selecting  someone  to  discliarge. 
at  least  some.  If  not  all,  of  the  duties  there- 
tofore discharged  by  the  appellant :  and  that, 
too,  whether  the  omce  of  state  supervisor  of 
oil  Inspection  Is  to  be  regarded  as  a  new  office 
or  an  old  office  under  a  new  name.  The  In- 
tention to  produce  tbis  result  i?  plain,  both 
from  the  title  of  tbe  Act  and  from  its  pro- 
visions. In  order  to  end  the  appellant's  term 
of  office,  we  do  not  think  it  was  necessary  to 
abolish  the  office  beld  by  bim.  As  it  is  a 
statutory  office,  it  was  within  the  power  of 
tbe  Legislature  to  end  tbe  term  of  the  In- 
cumbent at  any  time,  and  make  provision  for 
the  selection  of  a  successor. 
But  we  think  the  appellant  Is  In  error  In 
.....        _         .  .     ^  ^j 
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name.  We  think  It  la  In  fact  what  It  pur- 
ports to  be.  a  new  oSce.  It  is  true  that  tbe 
general  duties  to  be  performed  by  the  in- 
cumbent of  this  office  are  tbe  same  as  those 
performed  by  tbe  appellant,  but  It  cannot  be 
said  tbat  no  new  duty  is  Imposed,  The  im- 
position of  public  duties,  to  be  compensated 
by  emoluments  received  by  the  person  per- 
forming  such  duties,  generally  constitutes  a 
public  office  :  hut  it  is  nDt  true  that  a  public 
ofllce  may  not  exist  without  the  Imposition 
of  duties  or  tbe  receipt  of  emoluments,  as 
plainly  appears  by  reading  the  Constitution, 
the  provisions  of  which  we  are  now  consider- 
ing. No  duties  are  prescribed  or  emoluments 
fixed  as  to  many  of  the  offices  made  in  the 
Constitution ;  but  it  cannot  l>o  said  that,  for 
this  reason,  the  constitutional  convention 
fulled  to  create  the  office,  or  that  the  Legis- 
lature could,  by  a  repeal  of  the  Statutes  since 
passed,  Qiing  the  duties  and  cmolumcnls, 
aboli^  tlie  offices  created  by  the  Constitution, 
to  which  no  duties  are  attacbed  or  emolu- 
ments flied  by  that  instrument. 

The  term  of  office  in  this  case  Is  changed 
from  two  to  four  years  ;  the  mode  of  selection 

_,    „,  .  ._,   ^ ,    Is  changed  and  tbe  incumbent  Is  subject  to 

under  its  control,"  I  removal  at  the  will  of   the  state   geologist. 

The  power  of  the  Legislature  to  shorten  As  to  the  number  of  new  duties  to  be  per- 
the  term  of  a  statutory  office,  so  as  to  affect  formed  or  new  burdens  Imposed  which  would 
•n  Incnmbent,  once  conceded,  it  Is  not  diffi-  be  necessary  to  makea  new  ofllce,  we  do  not 
cult  to  see  tbat  there  Is  no  limit  to  such  deem  It  necessary  to  iniiuire,  as  the  Legisla- 
power.  If  it  may  shorten  the  term  of  a  three  tiirc  has  determined  that  those  Imposed  In 
years'  office  to  two  years,  it  may  fix  the  term  thlscasearesufficient  for  that  purpose.  With 
At  one  year  or  at  one  hour.  In  other  words.  :  that  determination  we  have  no  right  or  power 
tbe  length  of  time  a  particular  person  shall  ■  lo   interfere,  provided   the  Act  i-  "' 
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of   valid. 


3  otherwise 


And  this  brings  us  to  a  consideration  of 
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}  aucli  power,  and  In  support 
tention  lie  rellea  priDclpallv  upon  the  case 
of  SlaU  V.  Hyde,  121  Ind.  20,  That  waa  an 
ictfoD  commenced  by  the  State.  mmI.  Yancey, 
acninst  Hvde  to  determine  the  right  to  the 
onlce  of  cblef  of  the  division  of  mineral 
oils.  Each  of  the  parties  claimed  the  office 
under  an  appointmenC  made  by  the  director 


iett.  from  whom  Yancey  received  hla  ap- 
pointment, had  been  appointed  and  conunia- 
sionod  by  the  noTemor,  while  Mr.  Gorby, 
from  whom  Hyde  received  bie  appointment, 
hiid  been  elected  by  the  General  Aasembly. 
The  question  at  issue  was  as  to  which.  If 
either,  of  the  two  claimants  was  entitled  to 
the  office.  This  IncideDtaliv  involved  the 
question  of  the  power  of  tne  Qencrol  As- 
sembly to  create  and  fill,  by  Its  own  election, 
the  office  of  director  of  the  department  of 
geology  and  natural  lesources ;  and  the  ques- 
tion of  the  power  of  that  officer  to  appoint 
the  chief  of  the  dlvisioa  of  mineral  oils.  It 
was  held,  flist.  that  the  Qeneral  Assembly 
did  not  possess  the  power,  under  our  ConEtf- 
tution.  to  create  and  All,  by  its  own  election, 
the  o^ce  of   director  of   the  department  of 

Seology  and  natural  resources,  and  second, 
lat  sucb  ofRcer  had  no  power  to  All,  by  ap- 
pointment,  the  office  of  chief  of  the  division 
of  mioerai  oils. 

Whatever  difFerenoe  of  opinion  existed 
amon^  tlie  members  of  the  court,  as  then 
constituted,  as  to  tbe  power  of  the  General 
Assembly  to  create  and  till  an  office  In  nowise 
connected  with  its  legislative  duties,  tliere 
was  no  division  of  opinion  as  to  the  uncon- 
stitutionality of  BO  much  of  the  law  then 
under  consideration  as  attempted  to  confer  on 
the  director  of  the  department  of  geology 
and  natural  resources  the  power  to  appoint 
the  chief  of  the  division  of  mineral  oils. 
The  reasons  for  holdinz  this  provisiin  un- 
constitutional were  fully  set  forth  in  the 
dissenting  opinion  filed  at  the  time  by  El- 
liott, Ch.  J. 

The  conclusion  reached  that'ther«  was  no 
valid  Act  of  the  Legislature  attempting  to 
confer  on  the  director  of  the  departmeut  of 
geology  and  natural  resources  the  p<iner  to 
appoint  the  chief  of  division  of  mineral  oils, 
it  must  be  plain  to  everyone  that  the  question 
as  to  wbcther  the  T^gislature  could  or  conld 
not  confer  such  power  was  not  involved  In 
the  case.  The  conclusion  that  the  power  to 
flU  the  office  then  in  controversy  resided  in 
the  governor  was  correct,  whether  S  S162, 
Rev.  Slat.  1881,  was  to  be  regarded  as  In 
force,  or  whether  tt  was  to  be  regarded  as 
haTing  been  repealed  by  subsequent  legisla- 
tion ;  for.  If  in  force,  it  eiprcasly  conferred 
such  power  on  the  governor ;  and  it  repealed, 
there  was  an  absence  of  statutory  provisions 
upon  the  subject,  and  It  became  the  duty  of 
the  governor  to  fill  the  office  uoder  his  con- 
stitutional duty  to  see  that  the  laws  were 
faithfully  executed.  The  laws  upon  the 
>u(i{c!ct  of  inspecting  oils  could  not  be  exe- 
cuted without  an  offlcerto  execute  them  ;  and 
IB  L.  R.  A. 


if  the  office  was  vacant,  it  was  tbe  duty  ot 
the  governor.  In  the  absence  of  some  otlier 
mode  prescribed  by  law,  to  fill  it  by  appoint- 
ment. Aa  to  whether  the  argument  of  th« 
learned  judge  who  wrote  the  opinion  in  th» 
case  of  &aU  v.  I&de  Is  sound  or  otherwise, 
we  do  not  atop  to  inquire,  for  the  reason  that 
tlie  conclusion  readied,  holding  that  tlitt 
power  to  appoint  to  the  office  then  in  contro- 
versy belouged  to  tbe  governor,  wassocleariT 
right  that  the  process  of  reasoning  by  whict 
tbe  conclusion  was  reached  is  wholly  imma- 
terial. The  argument  of  the  judge  whO' 
writes  an  opinion  is  never  to  be  confounded 
with   the  principle  of  law   decided   by   tho- 

In  Ibe  lat«r  case  of  ^cUe  v.  Oarby,  122  Ind. 
17.  Hr.  Qorby  claioied  tbe  office  of  director 
of  the  dspartment  of  geology  and  natural  re- 
sources by  virtue  of  an  election  by  the  General 
Assembly,  while  Mr,  Collett  claimed  the 
same  office  under  an  appointment  made  by 
the  governor  of  tbe  State.  The  case  Involveo 
tbe  question  as  to  whether  the  Qeneral  As- 
sembly of  the  State  had  the  power,  under 
our  Constitution,  to  create  an  office  in  nowise 
sonnccted  with  its  legislative  duties,  and  re- 
serve to  itself  the  right  to  till  such  office  by 
its  own  election.  It  was  sought  by  Mr.  Gorby 
to  sustain  the  action  of  the  General  Assembly 
under  tbe  provisions  of  g  1,  art.  16,  of  oiir 
State  Constitution,  which  reads  as  follows  : 
"All  officers  whose  appointments  are  not 
otherwise  provided  for  in  this  Constitution 
shall  be  chosen  tn  sucb  manner  as  now  Is,  or 
hereafter  may  be,  prescribed  by  law."  It 
was  held  that  this  provision  conferred  upoi^ 
the  General  Assemhlv  the  power  to  provide 
the  manner  in  which  certain  state  officers- 
might  be  chosen,  but  that  there  was  a  broad 
distiaction  between  providing  tbe  manner  ia 
which  an  officer  might  be  chosen  and  in  mak- 
ing the  choice.  In  reaching  this  conclusion, 
the  court  relied,  in  some  degree,  upon  the 
case  of  State  v.  Kmium,  t  Ohio  St.  546.  In 
which  it  is  said  that  the  distinction  between 
the  power  to  direct  the  manner,  the  mode 
of  doing  an  act  and  doing  the  act  itself,  i» 
almost  loo  clear  to  admit  of  demonstration. 
Assuming  that  tbe  office  then  in  question  was 
an  administrative  state  office,  tbe  incumbent 
of  which  was  charged  with  the  duty  of  ad- 
ministering a  department  of  the  state  govern- 
ment, it  was  further  held  that  such  incum- 
bent, under  our  Constitution,  should  be- 
elected  by  the  people,  and  that  it  was  the  duty 
ot  the  governor  of  the  State  to  fill  such  office 
by  appointment  until  an  election  could  be- 
held. Having  reached  this  conclusion.  It 
was,  perhaps,  unnecessary  to  a  decision  of  tbe 
cause  that  anything  more  should  have  been 
said  ;  but  it  was  thought  necessary  to  a  proper 
undci-atanding  of  the  opinion  deiivered  thftt 
some  of  the  officers  contemplated  by  that  sec- 
tion of  the  Constitution  sbould  be  named.  In 
tJiat  cusc  it  was  said  by  tbe  court.  In  retatiOD 
to  offices  of  the  nature  of  the  one  now  under 
consideration  :  "In  the  creation  of  these  and 
kindred  offices,  it  is  within  the  power  of  the 
General  Assembly  to  provide  by  law  that  sucb 
offices  may  be  filled  either  by  election  or   by 
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eoiatnMnt  ahull  be  made  b;  the  governor. 
uch  appointmenU,  if  the  law  so  prorldcB, 
oould  doubtless  l>e  mode  b;  the  govenior  of 
(he  State,  or  b;  anvone  or  more  of  the  admin- 
Istmtire  atate  omvent.'  What  was  said  of 
offlceii  other  than  the  one  inrolveii  Id  the 
case,  being  bejood  the  actual  contniTeref 
bvtiveea  the  parties  lo  the  suit,  waa,  of  course, 
of  DO  binding  force :  but  it  is  of  value,  aa  It 
tends  to  index  the  mind  of  the  court,  in  a 
matter  illustrative  of  the  actual  adjudica- 
tioa.  Id  this  case,  however,  we  are  met 
squKielj  witb  the  question  aa  to  whether  the 
General  Assembly  possesses  the  power  to  con' 
fer  on  the  slate  geologist  the  legal  right  to 
appoint  to  the  (rfOce  involved  in  thia  suit. 
If  It  poMKsaes  such  power,  the  Judgment  of 
tlie  circuit  court  must  be  affirmed ;  otherwise, 
it  muat  be  reversed. 

Tbe  solution  of  the  question  presented  for 
decision  depends  upon  tbe  nature  of  the 
oHlce,  and  the  construction  to  be  placed  upon 
this  proviBiOD  of  our  State  Constitution. 

The  office  is  not  an  administrative  state  of- 
fice, whose  incumbent  is  charged  with  the 
administration  of  a  separate  department  of 
tlw  state  government.  The  duties  to  be  per- 
formed are  sucb  aa  pertain  purely  to  the  po- 
lice- It  is  an  office,  therefore,  which  may 
be  filled  by  appointment,  and  as  the  appoint- 
ment of  the  incumbent  is  not  provided  for  In 
tbe  Couatitution,  the  case  falls  clearly  within 
the  provisions  of  g  1,  art.  15.  Tiiat  section 
applies  to  such  omcen  only  aa  may  be  ap- 
pointed, and  for  whose  appointment  no  pro- 
vlaioD  is  made  in  the  Constitution.  As  tbe 
incumbent  to  the  office  in  question  may  be 
appointed,  and  as  no  provision  is  made  in  the 
CoDstitution  for  hlg  appointment,  the  Qencra) 
AjKcmbly  has  the  power  to  provide,  by  law, 
for  the  manner  of  his  selection.  It  liss  tbe 
poirerto  provide  that  such  office  shall  be  filled 
by  popular  election,  or  that  it  ahall  Im  filled 
by  appointment.  While  the  appointment  to 
omoe  la  generally  the  exercise  of  an  executive 
or  admin ialrative  function,  we  do  not  think 
it  must,  of  necessity,  be  made  by  the  chief 
cxetnitive;  for.  by  Ibe  terms  of  §  1,  art.  8. 
of  the  Conatitution,  tbe  executive  dc^arCmetit 
of  the  State  includes  tbe  edminiEtrative.  Uf 
ooune,  it  was  not  the  intention  that  any  ad- 
mi  oUtratlve  iUM  officer  should  perform  any 
duty  properly  and  neceaaarily  belonging  to 
tbe  governor  of  the  State;  but  it  was.  we 
think,  the  Intention  that  such  officers  should 
have  the  power  to  perform  auch  duties  aa 
•hould  be  required  of  them  by  law,  in  the 
administration  of  the  state  governmeni  where 
•uch  fequirement  in  nowise  conflicted  with 
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the    powen    delegated 

Tbe  appointment  to  office  being  generally 
the  exercise  of  an  executive  or  administTative 
function,  the  power  must  be  conferred  upon 
some  executive  or  administrative  officer ;  but 
the  state  geologlat  is  an  sdminiBtratl7e  s^3ta 
officer  elected  by  the  people.  The  appoint- 
ment to  the  office  in  controversy  here  by  the 
state  geologist  Is  certainly  a  manner  or  "mode 
of  selecting  an  officer  for  whose  appointment 
no  provision  is  made  by  our  Constitution. 
Nor  does  such  mode  of  selection  In  any  iiiimner 
infringe  upbn  the  mvrogatives  of  the  gov- 
ernor of  tbe  State,  There  are  many  appoint- 
ments  conferred  by  the  Constitution  upon  tbe 

Sovempr  which  can  In  no  manner  be  affected 
y  legislation.  The  rule  upon  thai  subject 
isstjkted  by  Judge  Cooley  In  bis  valuable 
work,  on  Constitutional  Jjimitationa  as  fol- 
lows: "The  authority  Uiat  makes  the  laws 
baa  large-  discretion  in  determining  the 
means  throuirh  which  they  shall  be  executed, 
and  the  performance  of  many  duties  whidi 
they  may  provide  for  by  law  they  nay  refer 
either  to  uie  chief  executive  of  tbe  State, 
or,  at  their  option,  to  any  other  executive  or 
ministerial  officer,  or  even  to  a  person  spe- 
cially designated  for  the  duty.  What  can 
be  definitely  said  on  this  subject  la  this: 
that  such  powera  as  are  specially  conferred 
by  the  Constitution  upon  the  governor,  m 
upon  any  other  apeclfled  officer,  the  Legisla- 
ture cannot  require  or  autboriw  to  be  per- 
formed by  any  other  officer  or  authority ;  and 
from  those  duties  which  the  Constitution  re- 
quires of  him  be  cannot  be  excused  by  law. 
But  other  powers  or  duties  the  executive 
cannot  exercise  or  assume  except  b^  legisla- 
tive authority  ;  and  tbe  power  which  in  its 
discretion  it  confers,  it  may  also.  In  Its  dis- 
cretion, withhold,  or  confldc  to  other  hands.' 
Cooley,  Const.  Lim.  eth  ed.  188. 

The  office  involved  in  Ibis  controversy  does 
not  belong  to  tbe  class  which  must  of  neces- 
sity be  filled  by  the  governor ;  but  it  ii 


and  falls  within  the  conatitutional  provision 
which  confers  upon  the  Generul  Assembly 
the  power  to  prescribe  tlie  mode  or  manner 
of  selecting  Its  Incumbent. 

In  our  opinion,  tbe  Statute  now  under  con- 
sideration is  not  subject  to  the  constitutional 
objections  urged  against  It,  and  for  that 
reason,  the  circuit  court  did  not  err  In  sus- 
taining the  demurrer  to  the  Inlormatioo  in 
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HICHIOAN   BDPREUB   COURT. 


Jerome  CROUL,  Appt. 
(....Mich.....) 

1.  *Vhe  opposite  p«rt7**  wbose  tssH- 
■sonj'  Is  szeladad  bj  Pub.  Acu  18»5.  pp.  IH. 
Uli-KA. 


IBT,  as  to  matter*  eqnallr  vltUn  tbe  knoirtedge 
OfadeceHsed  penon.  In  a  suit  b;  the  heiiB,  aa- 
slgni.  devisees.  legatsM  or  penonal  representa- 
tives of  the  latter,  means  the  opposite  party  In 
Interest,  and  does  not  Include  an  exeoutor  wbo 
bai  DO  personal  Interest  In  the  ooDtroveisr. 
vblcblsslmplr  one  betveen  the  estates  of  two 
deceased  persona. 
B.   One  Intereated  in  tbs  resolt  of  a  mlt 


MiCHTOAK   BUTBUIB  COUHT. 


wbioh  1b  tn  effect  iMtveen  tbe  eeutee  of  two  de- 
eeaaed  pensua  althauirb  brouifbt  eealnBt  aa 
•xeoutor  iadlTlduaUr.  became  of  b  liglit  to  shArc 
In  tbe  estate  or  one  of  the  deceaied  pemons,  la 
eioluded  by  Pub.  Acts  18RS.  vp-  lfi6.lS7.uui 
"oppoalle  party."  fram  teeilTyliig  to  taclB  equally 
vitQln  the  knowledgre  of  Cbe  other  deceased  per- 
•OQ.  althougli  theiTltnea  la  not  a  party  on  tbe 

3.   Apersonanedlndlvldiiallrtbrlionda 

received  fromatiothermayBbowttutt  be  received 
tbem  trom  the  lat(«r  as  tbe  property  of  her  bus- 
band's  estate,  of  wblob  he  ww  ezeoutor,  as 
aoalnsta  claim  by  her  admin istr] tor  that  they 
belonged  to  ber  by  gift  from  the  tasntor. 


(July  ».  lan.) 

APPEAL  bj  defendant  from  a  judg:iiient  of 
the  Cfrcnil  CoJrt  for  Wayne  County  in 
favor  of  plaintiff  In  an  action  brought  to  re- 
cover tbe  valueof  certaiobondaaJleji^iohaTe 
beea  delivered  bv  plalntifl's  tnteatiite  durins 
lier  lifetime  to  defendant  for  safe  keeping  and 
by  liiai  retained.     Reverted. 

Tbe  facts  are  fully  stated  in  tbe  oplnioni. 

Mr,  T,  A,  B&h«r,witti  Jf«irf .  Cutcheon, 
SteUwAKen  A  Fleming,  for  appellant : 

In  applying  Btatuies  like  tlie  one  under  con- 
gideratiun  in  tills  caae,  couila  should  and  do 
regard  not  the  nominal  psitics  but  the  real 
pHrtica,    whose   Inleri'sts  are  involved  in  the 

See  Ifoaara  v.  Patrick,  88  Mich.  795:  Dur- 
yta  V.  Oranger't  EttaU,  10  West.  Ri>p.  568,  68 
Mich.  603;  Bicfitidtr  v.  Uroion.  47  Midi.  368; 
TouTi^t  V.  Cunningham,  67  Mich.  lo4,  166; 
ifi^Tk^  V.  FOtter.  81  Mich,  821;  Doaney-v.  An- 
drvt,  48  Micb.  72;  Wood  v.  Ltnateee  Oireuit 
Judge,  84  Mich.  631. 

An  executor  against  whom,  pergonall;.  an 
action  is  b rough t  for  property  nbich  he  has 
Bccounlcd  for  as  executor,  can  raise  (he  same 
queslions  by  way  of  defense  that  could 
bave  been  raised  by  or  for  the  estate  had  tbe 
suit  been  brought  agaiaat  him  as  executor. 

Pattermn  v.  Dvthane,  6  Cent.  Rep.  S37, 
115  Pa.  884;  Oray  ».  Whitveg,  81»  Pa.  832; 
BKOTik  V.  PAilHpt.  4  Genu  Rep.  461,  118  Pa. 
iS2:  atuekey-T.  BeUah.  41  Ala.  '700. 

In  a  suit  against  an  adminlslrator,  a  person, 
although  not  a  party  to  tbe  suit,  but  interested 
In  the  result  of  the  case,  la  not  competent  (o 
prove  sCat<.-menis  made  by  tbe  administrator's 
luteKtate,  nh!cb  lend  to  dimtnlsb  the  rights  of 
the  decedent. 

Drcie  V.  Simmon*,  08  Ala.  468;  Eeyv.  Janet, 
62  Ala.  238,  247;  Louit  v.  Banton.  60  Ala.  470: 
McCraTy  v.  Rash,  60  Ala.  874;  Meier  i.  Thie- 
man,  7  West.  Rep.  141,  90  Mo.  484;  Soeding  v. 
Bonner  &  Z.  1.  Co.  35  Mo.  App.  849, 

A  parly  made  defendant  in  form  but  who  Is 
plaintiff  in  interest,  will  be  considered  as  plain- 
tiff, and  held  incompetent  if  called  by  plainlifT, 

Redinan  v,  Heilman,  70  N.  C.  267;  WHntein 
».  PatHek,  75  N.  C.  844. 

Tbe  ee»tui  gut  IrvU  ia  not  a  competent  wtt- 
Dcss  under  a  atntute  somewhat  like  ours,  al- 
though not  a  pariy  lo  the  suit 

Gai^n  V.  Spark*.  60  Ga.  583.  See  also 
Wright  V.  JatJaon,  09  Wis.  639,  677;  Hall  v. 
18  L.  R.  A. 


Ham/itett.  01  Vt.  589;  Bmmal  Ca*e*,  100  t'. 
S.  467,  25  L,  ed.  693. 

While  this  suit  is  in  form  againat  Jerome 
Croul,  it  Is  In  effect  against  the  esiate  of 
Chauncey  Eorlbiii.  deceased.  Defendant  la 
tbe  mere  agent  of  the  estate  and  nut  a  parly  lo 
tbe  suit,  imleaa  an  bell  or  IcKatee.  The  case 
might  well  be  entitled  T^  BttaU  of  Philinda 
llvrliut.  DeeeoMd.  v.  The  Bttate  of  Chauncey 
Hvrlbui.   Deeeaied. 

Durvea  v.  Grnnger'i  Estatt,  10  WesL  Hep. 
S6S,  66  Mich.  009. 

If  tbe  real  defendant  -..nd  the  opposite  parlr 
within  Ihe  meanine  of  Ine  Statute  ia  tbe  eaiate 
of  Chauncej  Hurlbul.  deceased,  tben  the  ex- 
ecutor, not  being  an  heir  or  legatee,  is  a  coot- 
pel  en  t  witness  oa  to  such  matters. 

Ibid. 

Plaintiff  could  at  bis  own  election  bring  the 
suit  against  tbe  executor  personally,  or  In  hia 
representative  capacity. 

Simpton  v.  Snyder,  64  Iowa,  637;  Seotf  v. 
Key,  9  La.  Ann.  218;  Be  Valengin  r.  Thify,  39 
U.  8.  14  Pet.  282,  10  L.  ed.  457;  9Ude  v.  Me- 
BoatU.  9  Bmedw  &  M.  198;  Conger  v.  At- 
uotxf.  28  Obio  St.  184;  Knox  v.  Bindoa,  15 
Wis.  415;  Glappt.  n'ai((v«,2Tei.  130.  7Ani. 
ft  Eng.  Encvclop.  Law,  846,  note  3. 

Mr.  WUU&m  H,  WeUa  for  appellee. 

Morse,  J.  ,deUvered  the  opinion  of  ihe  court: 
I  am  salisQcd  ibat  tbe  defendant,  Jerome 
Croul,  was  a  competent  witness  in  this  ra<«. 
tt  was  admitted  upon  the  argument  by  pliio- 
tiff'scoUDKl,  aait  conclusively  appears  froiu  Ibc 
record.  Ihat  tbe  defenduni  had  nol  convened 
the  bondsinouealionin  this  suit  lo  his  own  ioili 
vidnal  use;  tbat  betook  pnaKssion  of  tbem  for 
tbe  estate  of  Cbauncey  Hurlbul,  decc.i"ief1, 
and  haa  always  held  Ibem  for  said  estate.  It 
appears  that  on  liis  first  step  as  eieculor  of 
Chauncej  Hurlbui's  estate  he  inventoried  ilie^ie 
bonds  as  the  propertv  of  such  estate,  and  has 
ever  since  accounted  to  the  Probate  Court  of 
Wa^ne  County  for  them  and  the  interest  ac- 
cruing upon  (hem.  There  is  no  disguising  the 
issue  in  Ihia  suit.  It  la  really  a  conlest  be- 
tween the  estates  of  Philtada  and  Chauncey 
Burlbut  tor  tbe  ownership  of  these  bonds. 
With  such  contest  Jerome  Croul  has  no  cod- 
cem,  save  as  executor  of  the  latter  esiate; 
and  he  bas  and  claims  to  have  do  |)cr»nnal 
interest  in  the  aubject  matter  of  ili"  sni'. 
Tbiais  admitted  bv  the  counael  for  plaintiff, 
and  yet  it  is  gtaTelT  asserted  as  ii  mailvr  ut 
law  that  the  plaintiff  has  a  ri^bt,  by  planting 
his  action  against  Croul  individually,  not  only 
t<i  spparently  change  the  whole  outward  face 
of  the  contest,  but  to  so  sfaape  the  oonduct 
end  i£aue  upon  the  trial  as  to  shut  out  the  lea- 
limony  of  Croul  as  an  "  opposite  party,"  and, 
as  a  consequence  thereof,  to  recover  a  large 
of  money  from  him  personaDv  out  of  a 
action  In  which  it  is  admitted  he  acted 
as  executor,  and  nol  for  himeelf,  and  which  be  is 
not  allowed  to  explain,  thou2:b  fraud  is 
charged  against  him  as  sucU  executor.  There 
is  no  excuse  for  this  course,  because  by  the  ac- 
tion of  C!rou1  the  bonds  or  their  procmis  have 
not  been  losttoplainiiff's  intestate  or  her  heirs. 
The  estate  of  Chauncej  Hurlbut  is  amply  suf- 
flcieot  to  pay  the  ludgment  in  this  isase  twice 
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When  we  cowe  to  examlae  the  question 
Kbetlier  or  tjot  i'm.  Williams  wa.-)  a  compe- 
4-Dt  witnna  for  tbti  plaimilT,  Itnill  be  plaiolj 
*rip:ireDt  why  tlii*  suit  was  planted  B||;BlDSt 
Jc.ume  Croul  IndlTJduellv,  and  not  afriiluat 
him  as  executor.  By  makini^lilmiDdivlduallT 
tli«  pailT  riefeadaat  rbe  plaiollff  has  succeeded, 
umler  tbe  interpreiallon  o[  the  Slalule,  to 
wiiich  I  eball  toon  nta,  by  the  court  belov. 
io  proTioK  Mi  caae  by  Ibe  principal  beir  ol 
Mi9.  Huribut.  sod  closed  the  mouih  of  Croul 
tKBiiMt  denial  of  herelorj.  If  this  is  a  corre:^ 
oor^tnictioa  uf  Ibe  Statute,  tbeu  it  ie  capLble 
of  being  made  the  iOBtrutnent  .f  tbe  most  out- 
rageous inju&lice,  when  its  ei  JClment  was  In- 
tended to  prevent  fraud  aud  Injusiicei  and  it 
opens  a  way  by  which  the  esutes  of  deceasi-d 
persona  may  be  more  easily  robttcd  than  it  no 
such  statute  existed;  and  ibat,  loo.  by  ihc  tes- 
timooy  of  those  nbotn  tbe  Slalute  intended  to 
debar  from  ^ving  evidence  in  their  own  be- 
balf  of  facta  equally  witbin  the  knowledf^  of 
the  deceased.  Tbe  Statute,  as  it  now  exists, 
having  been  fiei|uently  amer^ded  Mnce  its  first 
eiuctmeot,  reads  as  follows;  "  When  a  suit  or 
ptoceediof;  is  pioeecuied  or  defended  liv  tbe 
bein,  BMiinu,  devisees,  Icgatera  or  personal 
representativea  of  a  deceased  person,  the  oppo- 
nlepaTlj,  if  examined  as  a  wiines^  ou  Lis  own 
brbair,  shall  not  be  admitted  to  testify  at  all  lo 
matlera  which,  if  true,  must  have  been  equally 
witbin  tbe  knowledge  of  such  decensed  per- 
toa:  .  .  .  provided,  that  wbeoeTcr  tbe  words 
'  tbe  opposite  paity '  occur  in  this  section  it 
■hall  be  deemed  to  include  the  asai)inors  or  as- 
■i^eea  of  tbe  claim,  or  any  part  tbereof,  la 
couiroveny."  Pub.  Acta  188-1,  pp.  156,  1G7. 
it  is  evident  that  this  Slutute  is  intended  to 
reach  the  real  part;  in  interest,  and  not  a  mere 
nnminal  party,  who  is  not  interested  in  tbe 
result  of  tbe  allowance  or  disallowance  of  tbe 
claim  against  tbe  estate  of  a  deceased  person, 
except  as  it  becouica  bis  duty  as  executor  or 
■dm ) Dial  ra tor  to  prosecute  or  defend  a  suit  in 
which  [be  ealate  is  interested.  The  proviso 
Kss  attached  in  18S5,  nodoubt,  foi  tbe  express 
parpose of  preventing  tbe  practice  whicli  pre- 
Tsiled  under  the  Statute  before  such  amend- 
ment of  asalKnin>;  the  claim  against  the  estate 
of  a  deceasecTperson,  and  then  the  assignor  be- 
ing Bwom  as  a  witness  to  prove  it.  Tbe  pro- 
viso not  only  cuts  oS  this  method  of  evading 
It,  bat  also  goes  further,  and  also  prohibits  tbe 
s'«ignee  from  testifying  who,  in  the  absence 
ct  II  fraudulent  intent  to  evade  the  law  in  tak- 
ing the  a«<l^ment,  would  be  the  person  to  be 
tjeneHted  by  the  allowance  oF  ttib  claim.  Il 
will  tbusbe  seen  tbat  the  Legixlature  intended 
cot  only  tbat  Ibe  party  owning  the  clainiB 
tbnuld  Dut  be  permitted  to  testi^  to  the  mat- 
lers  equally  witbin  tbe  knowledge  of  tbe  de- 
ceased person,  but  also  to  prevent  any  evasion 
of  tbe  Siaiute.  It  was  in  Ibis  view  of  tbe 
Statute  tbat  we  held  in  Duryea  v.  OraTtger't 
EUatt,  M  Mich.  698,  10  West.  Rep.  666,  that 
an  administratrix,  if  not  interested  In  the  estate 
a*  heir  or  otherwbe,  was  not  the  "opposite 
party"  meDtioned  in  Ibe  statute,  and  against 
whom  its  prohibition  runs, — citing  the  fact  tbat 
to  HmBard  v.  Fatnek,  88  Micb.  795,  Ibe  ad- 
miniMratriz  was  beld  witbin  tbe  Statute,  for 
ttie  reason  tbat  ahe  was  also  an  heir  lo  tbe  es- 
iste  of  bcr  fntettatA.  It  wu  said  in  Durt/ta  t. 
13L.aA. 


Qranger't  i?((at«  that  tbe  suit  miglii  tvell  havn 
been  entitled  "  Tht  BtVite  of  Joieph  Granger, 
Dtetiued,  v.  The  EttnteefEdviard  Oranger,  D»- 
eeaied."  And  In  tbis  case  now  under  considera- 
tion It  might  well  be  entitled  "  Tlie  EstaU  of 
Phiiinda  Euribvt,  Deceated,  v.  Tht  EttaU  of 
Chawneey  HurBnit,  Deecaied,"  as  the  real  con- 
troversy Is  without  doubt  between  these  two 
estates.  And  while  it  la  necessary  tbat  these 
two  estates  should  be  represented  by  the  re- 
spective executors  as  nominal  parties,  that  per- 
sons may  be  befcire  the  court,  the  real  contest . 
is  none  tbe  less  between  tbe  estates  of  the  de- 
ceased persons,  in  wbich  the  pxemtors  havo 
no  personal  Intpcest,  and  are  nflccted  only  na 
they  represent  tbe  eataie.  Notice  also  the  lao- 
guHge  of  the  Statute,  "the  opposite  parly,  if 
examined  as  a  witness  on  bis  own  helialf," 
clearly  Indicalint;  tbat  he  Is  not  '.o  be  per- 
mitted to  testify  "  in  his  own  bebalf  "— 
fn  Other  words.  In  his  own  interest — aa 
against  one  whose  lips  are  closed  by  dealb. 
In  the  suit  wbich  we  are  c.Dsidering.  tbe 
claim  against  the  defendant  was  estsblisbed 
by  the  testimony  of  .Vlsrv  Ann  Williams,  who 
was  a  niece  atidheir  of  Phiiinda  Huribut,  and 
Margaret  Williams,  a  daughter  of  Mary  Ana 
Williams.  It  appeared  cleurly  from  tbelr  evi- 
dence, befoie  llie  plaiiitifl  closeJ  his  case,  tbat 
Cioul  took  |inK>es«ion  of  Ibe  bonds  and  held 
tbem  as  the  executor  of  Ohauncey  Hurlbut'i 
estate.  MsrgHret  Williams  teslifled  tbat  Mrs. 
Hurlliut  called  for  her  bonds,  and  wanted 
Croul  to  bring  them  back  to  biT.  That  Croul 
put  her  off  fur  a  while,  and  then  said:  "Those 
bonds  were  never  cakulated  for  you.  They 
belong  10  Chauncey  Uurlbui's  estate;"  and 
that  sbe  could  not  prove  that  they  belou^d  to 
her.  It  was  not  claimed  by  any  of  plamliff's 
witnesses  tbat  Croul  was  trying  to  ert  any 
personal  benefit  from  these  bonds;  and  it  was 
sppareat  when  the  plainlill  rested,  that  Croul 
was  oot  the  real  aefcndant,  but  only  nomi- 
nally so,  because  I'S  had  been  sued  in  bis  Indi- 
vidual name:  ibalthe  real  defendant  was  llie 
estate  of  Cbsnncey  Huribut.  Tbe  def>^sa 
then  showed  tlie  pioceeiiines  in  the  probate 
court,— the  filing  of  the  inventory  by  Cronl.  • 
in  wlilcb  these  bonds  were  placet)  as  Ibe 
property  of  Ohauncey  Hurlbut's  estate;  sod 
Jerome  Croul's  sccounis  as  executor,  in  wbich 
he  Recounted  to  said  estate  for  the  Interest  up- 
on the  bonds.  It  was  also  shown  that  there 
hsd  been  no  distributioa  of  tim  assets  of  thu 
enlate.  and  tbat  Phiiinda  Hutlbul,  ia  ber  llf"- 
time.  and  October  1,  1883,  gave  him  tbe  fol- 
lowing recctpi  for  the  interest  upon  the  bonds, 
by  sucli  receipt  recognizing  tbat  be  beld  them  na 
executor  of  tier  husband's  estate:  "  Ktceived, 
Detroit,  October  1,  1885,  from  Jerome  Croul, 
40  coupons  of  (10  each.  ^00,  cut  from  four 
per  cent  U.  8.  bonds  belonging  to  the  esule  of 
Cbauncey  Huribut,  deceased.  Phiiinda  Huri- 
but." But  wbea  Mr.  Croul  atlempted  to  slate 
The  conversation  with  Mrs.  Huribut  by  which 
bu  became  possessed  of  tbe  bonds,  or  any 
mateiial  circum stance  connected  with  bis  pos- 
session or  hnldin^  the  same,  equally  wilbio  Ibe 
knowledcc  of  Mrs.  Huribut,  he  was  preventeil 
from  testifying,  under  the  ruling  of  the  court 
that  be  was  tbe  "  opposite  party  "  mentioned 
in  and  Intended  by  the  Statute,  and  therefore  in- 
ive  evidence  of  aoT  fact  equally 
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mitbln  the  knowledge  of  plalntlfTs  foteitate. 
Tbe  rallng  of  the  court  was  erroaeo\ia.  ' 

Another  fmportant  quextfon  arises  tn  the 
case:  Wfts  Mary  Ann  Williams  a  compe- 
teot  nitnesi  on  bebalf  of  tbe  platnlifl  to 
any  tacts  equally  ivltbli)  Ibe  knowledge  of 
Cbauncey  Hurlliut.  deceasedT  She  is  an  heir 
of  Pbiiinda  Hurlbul,  aud.  as  luch.  iolereRted 
in  the  result  of  tbe  suit.  Tbe  nominnl  plaln- 
liS  Is  the  admini'trator  of  Mra.  nurlbnl's 
estate,  but  Mrs.  Williams  fs  one  of  tbe  real 
parties  to  the  liiigntion.  I  think  sbe  comes 
clearly  wilbln  Ibe  intent  of  tbe  Statute.  This 
sail,  as  heretofore  shown,  is  really  s  contio- 
Tersy  between  twn  eslales.  Neither  Penny, 
the  Hdministrstor  of  Mrs.  Hurlbut,  nor  Jerome 
(;roul.  who  is  defeDdinif  ss  tbe  executor  of 
Chauncey  Hurlbut,  can  be  said  lo  be  an  '  'oppo- 
site patty."  Tbe  real  parties  are  the  opposite 
parlies,  and  Mn.  Williams  is  one  of  them. 
The  cnse  of  WHght  v.  Wilnon.  IT  Mich.  192, 
referred  to  In  the  brief  of  plaintiff's  counsel, 
doe.s  not  touch  this  case;  and  J'endill  y.  2feii- 
berger,  84  Micb.  230.  12  West.  Rep.  47,  also 
cited  1o  sustain  tbe  competency  of  Mrs.  Wil- 
liams as  a  witness.  Is  not  applirable.  In  tbe 
last  case,  a  son  and  helr-atlaw  of  a  deceased 
party  was  held  not  disqualified  lo  testify  to  a 
converFstlon  between  bis  deceased  fatber  and 
tbe  defendant.  Tha  defendant  was  living-. 
Had  be  been  dead,  and  the  .'<uit  being  defend^ 
by  his  executor  or  administrator,  the  case 
would  be  in  point  As  it  is,  it  has  no  rele- 
Tancy  to  the  Issue  here.  1  do  not  deem  it 
necessary  to  cite  adjudications  from  otber 
States.  This  is  a  question  depending  upon  our 
own  Statutes,  snd  I  think  bas  been  settled  by 
our  own  court.  In  Bowatd  t.  Palrick.  88 
Mich.  798,  and  Dvryea  ».  Oranger't  Ettate,  86 
Mich.  808. 10  West,  Rep.  5B8,  tbe  reasoning  of 
the  opinions  would  preclude  Mrs.  Willisms 
from  icNtifjiog  to  facts  equally  within  tbe 
knowledge  of  Chauncey  Hurlbut,  upon  the 
ground  that  she  Is  an  "opposite  party"  as 
against  his  estate.  Id  tbe  nrst  case  the  testi- 
mony of  Mrs.  Howard  was  rejected.  Sbe  was 
an  heir  of  the  estate,  as  well  as  adminislratrii. 
'  Tbe  question  whs  mooted  whether  Mrs.  Evsns, 
a  sister  of  Mrs.  Howard,  and  equally  wftb  her 
an  heir-at-law  of  het  father,  was  a  competent 
witness  under  tbe  Statute.  It  was  passed, 
however,  without  decision,  becsuse  it  was 
shown  that  Mrs.  Evans  had  assigned  her  inter- 
est In  tbe  claim,  and  had  no  Interest  in  the 
result  of  the  suit.  This  was  before  the  amend- 
ment precluding  an  assignor  from  (living  evi- 
dence. In  Baehelder  v.  Brown,  47  Micb.  868, 
tbe  real  patty,  who  was  defending  the  suit, 
brought  by  an  executor  upon  a  promissory 
note,  was  held  to  be  tbe  real  party  in  interest, 
and  therefore  tbe  "oppopile  ps'riy"  of  tbe 
Statute,withtn  Its mesningand  intent,  although 
he  did  not  appear  upon  tbe  record  as  a  party 
to  the  suit. 

In  keeping  with  this  principle,  that  the  court 
should  look  at  the  reel  and  not  tbe  oominal 
parlies  in  a  cause,  is  the  case  of  TCood  v.  Lena- 
wee Cireuit  Jv^,  84  Mich.  821.  where  Ibe 
question  to  be  considered  was  an  amendment 
Changing  the  names  of  parties  to  s  suit.  It 
was  there  held  thai  tbe  heirs  were  the  resl 
parlies  to  be  benefited  by  the  litigniion,  and 
that  therefore  the  substitution  of  the  names  of 
18  L  R.  A. 
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■ueb  heirs  for  tbe  name  of  tbe  administrator 
was  admissible.  It  was  also  held  in  Touagtr, 
Ounnini/liam.  S7  Mich.  108,  Mr.  Jiutia  Champ- 
lln  writing  the  opinion,  which  was  concurred 
in  by  all  the  members  of  the  court,  tiiat  B.  P. 
Cunningham,  although  not  a  party  to  the  rec- 
ord, was  not  a  competent  witness  to  testify  to 
facts  equally  within  the  knowledge  of  Oeorga 
Cunningbam,  deceased,  whose  wife  and  chil- 
dren were  defending  tn  ejectment,  because 
B.  F.  Cunningham  had  executed  to  the  plain- 
tiff, TouDgs,  a  warranty  deed  of  the  land  in 
queatioD.  Tbe  court  said:  "He  was  under 
covenant  to  sustain  tbe  title,  and  the  suit  was 
in  effect  his  suit  to  try  the  title  lo  tbe  land. 
If  not  within  the  express  letter,  he  cornea 
within  the  meaning  of  tbe  Statute,  and  is  pre- 
cluded thereby  from  testifying  to  facts  equally 
wiibin  (he  knowledge  of  the  deceased.  In 
Mundy  V.  Fotttr.  81  Mich.  321,  in  a  suit  in 
chancery  by  a  husband  lo  have  a  trust  deed  of 
his  deceased  wife  declared  void,  and  in  which 
the  trtistees  mimed  In  such  deed  were  the  party 
defendants,  lo  speaking  of  the  husband's  evi- 
dence the  court  said:  "  When  be  cssumed  H> 
testify  lo  the  verbal  agreement  [with  his  wife], 
his  possession.  If  not  llteralljr  within  tbe  term* 
of  the  Statute  against  admitting  a  aiirviving 
party  to  a  tran<iaction  to  testify  in  certain  esses 
(Comp.  Laws  1871,  §  6668),  was  clearly  wilhm 
its  policy:  and  in  my  judgment  he  was  not  a 
proper  witness  to  prove  the  making  of  tbe  con- 
tract." It  will  be  noticed  that  the  Statute  since 
then  bas  been  broadened  and  made  more  far- 
reacblng  bj  amendments,  all  of  whicb  amend- 
menls  have  been  on  the  road  to  reach  the  real 
parties  In  Interest,  and  to  preclude  them  from 
testifying  to  facts  equally  within  tbe  knowl- 
edge of  tee  dead  person,  whose  estate  is  Bouslit 
to  be  depleted  by  such  testimony  In  tbe  inter- 
est of  the  party  offering  It.  The  court  erred  in 
permitting  Mar;  Ann  Williams,  an  helr-al-law 
of  Mrs,  Hurlbut,  lo  give  evidence  of  convera»- 
tions  between  Cliauneey  Hurlbut  and  bis  wife, 
and  tietween  said  Hurlbut  and  tbe  witness. 

It  is  argued  that  the  plaioUS  had  a  ri^ht  to 
plant  this  suit  against  Jerome  Croul  individu- 
ally; that  Uie  action  is  one  of  bailment,  and 
tbnt  It  is  doubtful  If  Croul  could  dispute  the 
title  of  bis  bailor;  but  in  any  event  the  estate 
of  Cbauncey  Hurlbut  could  not  be  bound  by 
tbe  result  Oi  tbU  suit.  The  right  to  plant  thia 
suit  against  Jerome  Croul  individunlly  may  be 
conceded,  but  the  rifcbt  to  maintain  it  depends 
upon  the  facts  and  circumstnnees  proven  Id 
tbe  case.  Incur  opinioa,  it  must  be  conceded 
that  Jerome  Croul  had  tbe  right  to  show  that 
he  received  these  bonds  of  Phillnda  Hurlbut, 
of  her  own  free  will  and  consent,  and  on  the 
understanding  that  be  received  them  by  virtue 
of  bis  being  appointed  one  of  tbe  executors 
under  the  will  of  Chauncey  Hurlbut,  and  aa 
the  property  of  said  estate;  and  that  he  has  tbe 
riebt  to  come  lo  and  defend  as  such  executor, 
aud  to  maintain  and  prove  by  competent  testi- 
mony that  the  bonds  never  belonged  to  Pht- 
linda  Hurlbut  or  her  estate,  but  have  ever 
been,  and  now  are,  tbe  property  of  Chauncey 
Hurlbut  and  belong  to  his  eetate,~and  tbe 
estate  will  be  bound  in  such  case  by  the  result 
of  the  litigation.  In  HiUman  v.  SeJivtenk,  88 
Slich.  297,  12  West.  Rep.  661,  and  Hitman  r. 
Scliwenk.   e»   Mich.   801,  a  similar  cue,  the 
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czecntor  of  an  Mtale  wu  permitted  to  fndem 
Di^  the  defeDdftnt  and  assume  the  defenae  ol 
*suU  brouriitupoil  Aprominoryiiole;  audit 
was  beld  d;  ao  doing  Ibe  estate  would  be 
bound  bj  tbe  result:  ^^^.  further,  tbat  in  sucb 
case  the  pliiDtlft  would  be  precluded  from 
tntifving  to  facta  equHlly  within  the  kcotrl- 
cdge  of  the  deceased,  altbouffb  the  maker  of 
the  note  was  the  peiBOu  sued  and  the  defend- 
ant of  record.  The  Issue  in  those  cases  was 
■iinilar  to  tbe  Usue  in  this.  The  plalntifl 
claimed  to  bave  obtained  tbe  note  from  tbe 
testator  by  purchase  before  his  death.  The 
executor  defended  upon  the  ground  that  there 
waa  no  such  purcbase.  Here  tbe  claim  to  tbe 
bonds  la  that  thej  were  a  gift.  The  executor's 
defense  is  liiat  there  whs  do  elft.  In  the  Bill- 
man  r.  SchiBenk  Gate*  tbe  defendants  bad  no 
interest  in  Ibe  result  except  to  pay  the  Dole  to 
whom  it  might  be  found  to  belnng;  and  In 
this  esse  Jerome  Croul  Individually  has  aod 
claims  DO  interest  In  these  bonds.  His  only 
concern  is  to  account  to  the  owner  of  them. 
The  defense  that  he  Is  making  Is  the  defense 
of  Jerome  Croul  as  executor,  which  it  would 
have  been  hta  duty  to  have  made  had  tbe  bonds 
been  in  the  hands  of  a  third  person  and  such 
third  person  had  be^n  made  a  defendant  in 
this  suit  instead  of  Croul.  He  could  have 
Hepped  in,  bad  the  third  person  been  sued, 
and  defended  as  the  executor  of  Cbauacey 
Unrlbut,  under  tbe  authority  of  Hiilman  t. 
StAweai,  and  under  every  principle  oF  law  and 
justice;  and  we  know  of  no  reason  why  he 
cannot  equally  and  as  well  defend  as  executor 
ia  case  the  suit  fi  planted  against  bim  indl- 
▼idunlly.  Instead  of  being  brought  against 
another,  when  the  Issue  Is  tbe  same^to  wit: 
IK)  the  bonds  belong  to  tbe  estate  of  Phillnda 
Htirlbut,  or  to  the  estate  of  Cbauncey  Hurl- 
Intt 

Tf't  judgment  of  the  court  hAov  must  he  n- 
*tratA,  and  a  new  trial  granted,  with  oosts  of 
this  court  lo  defendant. 

Iionc    and     GrMit,    JJ,,    concur    wftb 

ChB.mpUn,  CK  J.,  dissenting: 

The  plaintiff  is  the  admlniatrator  of  the  estate 
of  Phillnda  Eurlbut,  deceased,  and  as  eucb 
brought  ihts  suit  in  assumpsit  against  the  de- 
fendant to  recover  the  value  of  forty  United 
Slates  government  bonds,  which  pi  aintlfF  claims 
the  deceased  In  her  lifetime  placed  In  defendant's 
bands  for  safe  keeping,  to  be  redelivered  lo  h>;r 
on  demand;  and  that  she  demanded  them  and  he 
refused  todelivec  themio  ber,  but  claimed  that 
they  were  the  property  of  the  estate  of  Chnuncey 
Borlbut,  deceased,  of  which  he  was  executor. 
Chauncey  Hurlbut,  at  and  prior  lo  July  4, 
1885,  was  tbe  owner  of  tbe  bonds  Jn  question. 
He  bad  in  1879  made  a  will,  which  was.  after 
hts  decease,  admitted  to  prolate,  in  which  he 
nve  his  wife  bis  horses,  canlsKes,  household 
famiture,  and  |10,000  absolutely,  and  tbe  in- 
come of  (he  estate  for  her  lite.  After  her 
death  a  few  smsll  bequests  were  to  be  paid, 
sod  the  residue  of  the  estate  went  to  trustees 
for  the  perpetual  benefit  oI  tbe  Detroit  Water- 
Works,     hnny  v.   Ortml,  76  Mich.  471,  5  L. 


'  and  bis  will  was  admitted  to  probate  OctoiKr 
18,  ISBC.  He  left  Phillnda  Hurlbut,  his  wife, 
aitrrivInK  him,  and  no  child.  Jerome  Croul 
and  Philioda  Hurlbut  were  appointed  execu- 
tors, and  they  qualified;  but  Phillnda  Hurlbut 
never  took  any  part  In  the  execution  of  the 
trusts  of  tbe  will,  or  In  tbe  administrnllon  of 
the  estate.  She  died  October  4, 1888,  iutestaie, 
and  tbe  plaintiff  in  tbls  suit  was  appointed 
administrator  of  ber  estate.  Mrs.  Hurlbut  hnd 
no  children.  Her  father  and  mother  died  be- 
fore she  did.  Mary  Ann  Williams  Is  her  !,ister, 
and  Margaret  Williams  is  a  daughter  of  Msry 
Ann.  It  Is  claimed  on  the  part  of  the  plaiDliB 
that  Chauncey  Hurlbut,  on  tbe  4tb  day  of 
July,  1885,  gave  to  his  wife,  Phillnda,  forty 
Uniled  9(ates  government  bonds  of  tbe  de- 
nomination of  f  i.COO  earh,  aod  sccompaoied 
the  gift  by  fmmediate  personal  delivery,  in  the 
presence  of  Mary  A.  Williams  and  Margaret 
WiUiams;  and  upon  the  trial  of  this  cause  tho 
plaintiff  introduced  testimony  tu  establish  sucb 
gift  inter  mtot.  One  of  the  witnesses  produced 
10  establish  the  facts  upon  which  the  plaintiff 
relies  for  a  recovery  is  Mrs.  Mary  Ann  Wil- 
liams; and  her  compelency  lo  testify  In  the 
cause  under  the  Statute  presently  mentioned  is 
cballenged  by  defeDdant.  The  plaintiff  also 
olalms  that  after  Ur.  Hurlbut'a  death  the  de- 
fendant, Croul,  was  at  tbe  house  of  the  widow, 
and  was  informed  by  ber  of  the  gift  to  her  of 
theafoiesald  bonds,  and  that  defeodant,  Cruui, 
represented  that  It  was  very  dangerous  lo  keep 
such  bonds  in  tbe  bouse,— that  there  was 
danger  of  Iheir  being  murdered, — and  offered 
to  take  care  of  tbe  boniia  by  placing  (bem  in 
a  safe,  and  promised.  If  His,  Hurlbut  would 
do  BO,  that  she  might  cut  off  Ibe  coupons,  and 
that  be  would  deliver  them  to  her  whenever  she 
demanded  them;  and  thereupon  she  delivered 
(hem  to  him  for  safe-keeping.  Tbe  exact  dale 
at  which  this  occurred  is  not  given  by  the  plain- 
IffTs  witnesses.  Hnrgaret  Willinma  tesliflpd 
that  it  waa  after  the  probate  of  the  will. 
Mrs.  Williams  also  thinks  It  was  after  tbe 
will  was  proved,  but  is  not  certain  that  it  wai 
not  before.  Hr.  Jerome  Croul  testified  that 
he  received  the  bonds  in  suit  on  tbe  141h  day 
of  September,  1885,  as  the  property  of  (Jhaiin- 
cey  Hurlbut,  and  that  he  bad  Blwa;sheld  them 
as  tbe  property  of  Chauncey  Hurllnil;  that 
Ihey  were  received  by  him  from  Mrs.  Hurlbut, 
in  Uie  presence  of  John  Lund.  Tbe  witness 
Alexnitder  HcArtbur  testified  In  behalf  of  tbe 
plaintiff  that  be  had  a  conversalion  with  the 
defendant  about  four  months  after  the  funeral 
of  Chauncey  Hurlbut,  in  which  Croul  said 
that  "be  had  got  forty  thousand  dollars  in 
bonrlsof  the  old  lady;  and  I  asked  bim  bow  he 
done  that,  and  be  said,  'I  got  them  fi)r  safe- 
keeping,' and  that  'she  never  would  smell  of 
them  again.'"  Mr.  Croul  was  sworu  in  his 
own  behalf,  and  testified  that  Mr.  Lund  was 
present  when  he  received  the  bonds  from  Mia. 
Hurlbut;  but  Lund  was  not  called  to  dispute 
or  contradict  the  leslimony  given  Ijy  plaintiff's 
witnesses  as  lo  what  transpired  on  that  occa- 
sion. The  fact  Ihst  October  1,  1885,  Mrs. 
Hurlbut  slgtied  a  receipt  for  t*00  for  the  cou- 
pons In  which  Croul  had  inserted  the  state- 
ment, "Cut  from  [our  per  cent  D.  S.  bonds 
belonging  to  the  estate  of  Chauncey  Hurlbut, 
.  deceased,"  was  not  conclusive  that  those  bonds 
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belonged  to  the  ettnte  of  rCbaunrey  Huilbul. 
If  Ihe  boDds  were  3In.    Hurlbut'i  iDdiTidunt 

Eropertj,  Bbe  was  eBtitled  to  tbe  interest;  and 
ke wise  was  sbe  eoMUed  If  Ibe;  belonged  to 
tbe  estate,  as  the  will  gave  her  [he  whole  in- 
come during  her  lifetime.  The  defendant  waa 
Grmlitud  (o  introduce  any  evidence  which  be 
d  to  show  that  the  bonda  belonged  to  the 
estate  of  Chauncey  Hurlbut  at  the  time  of  hia 
death,  and  this  receipt  WHS  competent  tei^mony 
to  be  considered  u  lending  to  show  that  the 
bonds  belonged  in  fact  to  Ibe  Hurlbut  estate. 
Defendant,  Cioul,  offered  to  teslify  fully  to  the 
Interview  with  Mrs.  Hurlbut  when  he  received 
the  bonds  fiotu  her,  but  it  was  excluded  under 
the  Statute.  It  is  error  to  suppose  that.  If 
Penny,  as  the  adminislraior  of  the  estate  of 
Mrs.  Hurlbut.  liad  brought  tbia  action  against 
Croul  as  executor  of  the  la^l  will  of  Cliauccey 
Qurlbut,  deceased,  he  would  have  been  a  com- 
petent witness  to  leslify  to  facts  which,  if  true, 
were  equally  within  tQe  knowledge  of  the  de- 
ceased, Mrs.  Hurlbut.  The  Statute  is  not 
based  upon  the  interest  or  disinterested  oesa  of 
a  party  who  seeks  to  testify  aa  a  witness,  but 
upon  the  iujuGllce  and  impropriety  of  permit- 
ting a  parly  to  an  action  with  a  representative 
of  a  deceased  party  testifying  at  all  to  natters 
witbin  the  knowled^te  of  the  deceased,  whose 
executor  or  administrator  has  brought  or  is  de- 
fending the  suit  The  mere  fact  tbat  be  is 
lued  as  executor  wotild  not  permit  bim  in  a 
court  of  law  to  open  bia  mouth  to  tesiify  to 
facts  which  the  other  parly  could  not  testify 
to,  because  bis  mouth  is  sealed  by  death.  Tbr 
Ian  never  intended  aucb  an  absurdity.  If  i 
bad  intended  to  make  an  exception  in  favor  of 
Ihe  opposite  party,  who  should  chance  to  be 
appidnled  executor  or  administrator,  St  would 
have  so  declared.  There  la  no  more  reason 
for  repealing  the  plain  provisions  of  the  Stat- 
ute by  judicial  flat  In  favor  of  executon  and 
adminiatralors  than  liere  ia  in  (avor  of  any 
other  disinleresled  parties;  and  the  law  makes 
no  exception  in  tavor  of  disinterested  parties. 
While  the  Statute  baa  been  construed  aa  em- 
bracing within  Its  spirit  the  real  as  well  as 
nominal  parlies  to  a  suit,  no  well-considered 
case  has  made  an  exception  of  the  parties  to 
Ibe  record.  This  will  be  apparent  from  a  re- 
view of  our  decisions  upon  that  section  of  the 
Statute. 

In  the  ease  of  Dtnmcy  t.  AndTvi,  48  Mich. 
6fi,  all  the  cases  to  that  time  were  reviewed. 
In  Eeeard  v.  BrutA.  48  Mich.  8,  a  suit  against 
executors  and  trustees,  held,  that  coiriplaluant 
could  not  testify  to  matters  equally  nitbio  the 
knowledge  of  the  deceased.  In  Bapburn  v. 
Mat^  Lumber  Ca.,  67  Mich.  278.  held.thalthe 
opposite  party  cannot  be  permitted  to  testify 
lo  matters  equally  witbin  the  knowledge  of  a 
deceased  officer  of  Lbe  company  sued,  nor  of  a 
deceased  partner  In  a  suit  against  a  partnership. 
In  Fatttr  v.  UiU.  65  Mich.  640,  tie  bill  was 
filed  by  the  widow  and  aome  of  the  heirs  of  n 
deceased  person  against  another  heir  to  set 
aside  a  deed  executed  by  the  deceased  In  bis 
lifetime  on  the  ground  that  it  had  been  ob- 
tained by  fraud  and  forfietT.  Held,  that  the 
parties  were  excluded  from  testifying  as  to 
malters  equally  within  the  knowledge  of  the 
deceased.  In  SekraUv.  Se/iraU.  35  Mich.  465, 
it  waa  held  that  the  Statute  applies  where  the 
18L;II.A. 


knowledge  which  the  deceased  had  was  proved 

through  leltrrs  passing  between  the  pnnies;  and 
it  was  beld,  further,  that  counsel  bad  a  right  lo 
cross  exaoiioe,  lo  ascertain  fully  with  reference- 
to  such  matters  lestJlled  to,  which  were  equal- 
ly within  tbe  knowledge  of  the  deceased  party, 
and  might  then  move  to  strike  out  the  whole- 
of  such  testimony  because  incompetent  under 
the  Statute.  Tbe  teslinony  elicited  on  cross- 
examination  Is  the  testimony  given  in  lieliair 
of  tbe  parly  calling  the  witnesn.  In  Brown  v. 
Dell,  68  Mich.  68,  it  waa  held  (bat  this  Statute- 
did  not  apply  to  proceedings  lo  probeie  a  will 
on  the  ground  that  until  tbe  will  was  probated 
there  WAS  no  representative  of  tbe  deieased, 
and  no  one  who  could  be  called  an  opposite- 
party  to  such  representative.  The  same  was 
heWin  Scholia  Y.Waiker,  68  Mich.  86.  In 
MtCliaUxk't  App..  6S  Itich.  166,  it  waa  held 
I  bat  proceedings  upon  disiribution  of  tbe  es- 
tates of  deceased  persons  did  not  come  witbin 
tbe  section  of  tbe  Statute,  and  that  all  the  heirs- 
might  l>e  compelled  to  testify;  that  It  waa  iik 
effect  a  suit  between  tbe  distributees,  who  eacb 
represented  bis  own  interest.  In  MeMUian  v. 
Biuelt,  63  Mich.  «6.  8  West.  Rep.  706,  the  bill 
was  Qled  bv  tbe  executors  of  the  last  will  of 
Hugh  Molfat,  deceased,  against  the  daughter 
and  son  In-law  of  tbe  deceased.  The  daughter 
waa  the  residuary  legatee  of  one  share  he  had 
left,  and  the  son  in-law  waa  also  a  legatee,  so- 
far  as  lbe  share  should  be  applied  to  an  ia- 
debledncsB  due  from  him  to  tbe  estate.  Held, 
tbnt  they  could  not  teslify  to  any  fact  equally 
within  the  knowledge  of  the  deceased  while 
1  living.  In  StaekatiU  v.  StackalMt  Eitate.  65- 
Mlcb.  515,  8  West.  Bep.  812,  it  was  held  that 
a  married  woman,  who  had  a  hualMud  living, 
who  had  boarded  thedeceased,  was  notentiUea 
to  the  money  due  for  board,  and  could  not  pre- 
sent It  as  a  claim  against  the  estate  without  aa 
assignment  from  her  husband;  and  that  ahe- 
was  an  aasignee  within  this  Statute,  which  pre- 
cludes assignees  from  teaiifying  to  facts  with- 
in the  knowledge  of  the  deceased  parly.  Iiv 
Buffum  V.  PerUT,  70  Mich.  628,  14  West  Rep. 
696.  tbe  bill  was  brought  against  a  purchaser 
from  the  heirs  of  a  deceased  person.  Held, 
that  he  waa  not  a  competent  wlluess.  In  Hill- 
man  v.  Schwenk,  66  Mich.  298,  12  West.  Rep. 
661,  held,  that  the  testator's  personal  property- 
vests  In  tbe  executor  for  the  purpose  of  admin- 
istering the  estate;  and,  where  suit  was  brought- 
upon  a  note  which  tbe  defendant  claimed  be- 
longed to  tbe  deceased  party  at  his  death,  and 
the  executor  Indemnifled  the  defendant,  and 
took  upon  himself  the  defense  of  the  suit,  the- 
plainlifi  was  disqualified  from  testifying;  and 
beld,  also,  that  legatees  and  devisees  did  not 
represent  the  eslAte  in  the  prosecution  or  de- 
fense of  suits.  In  Taylor  v.  Bvnker,  68  Mich. 
258,  12  West.  Rep.  665,  ptainlifl  brought 
suit  agalust  an  admlnistralor.  Held,  that  tbe- 
testiinony  waa  not  rendered  ndmissibie  by  Ihe- 
fact  tlMt  other  parties  were  present  and  had 
knowledge  of  the  mailers  testified  to  equally 
with  the  deceased.  In  Hood  v.  Olin,  88  Mich. 
165,  12  West  Rep.  60B,  the  plaintiff  claimed 
title  to  certain  property  as  mortgagee  under  «. 
mortgage  by  one  Nead,  and  brought  a  repleviit 
(igainst  the  firm  of  Ware  &  Olin.  During  th» 
pendency  of  the  suit  Ware  died.  Held,  that 
the  statute  did  not  prevent  Nead  from  teatlfy- 
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52  Mich.  0.  KDDOUiicee  the  general  doc 
Di  HiB^  Mfg.  Go.  V.  Benjamin.  66  Micli.  380, 
ibe  Bcikm  was  Teplerin,  brought  amidst  the 
defeodsut  IndlviduaJly.  Held,  that  defeoduit 
in  replerin,  under  a  plea  of  the  general  Issue, 
eouta  dtow  that  plaintiff  bad  no  right  to  pos- 
HsioD  when  suit  nas  cominenced,  and  for  this 
purpose  could  abow  that  he  waa  special  ad- 
iDiDisirator  o(  ■  deceased  person,  who  waa  the 
owner  of  Kooda  at  the  time  of  his  deatli;  and, 
having  BbowD  that  be  defended  in  a  represcuta- 
tive  eapacitj,  a  milnesa.  who  bod  been  aeeut 
of  the  plaintiff  corpora'ion,  was  eicluded  Irom 
teElifring  to  mattera  which,  if  true,  were 
eqiiaUj  within  tlie  knowledge  nt  the  decenaed, 
■nd  which  knowledge  the  witneaa  xcqulred 
while  he  waa  agent.  In  UiUman  v.  fehnenk, 
ea  Mich.  207.  12  West  Rep.  661,  held  that,  in 
a  suit  brought  to  recover  upon  a  nol°  made 
payable  to  a  person  sine?  deoenard,  indorsed 
by  said  deceased  in  bis  life:ime,  and  which 
note  it  waa  claimed  belonged  to  ibe  deceased 
at  the  time  of  bis  death,  aod  had  been  improp- 
erly oblaioed  by  the  plaiotiff.  and  where 
a  te^tee  wks  aasuming  the  dcfeose.  tbis  fact 
did  not  prohibit  the  flaintiS  trom  lestifyiog  as 
lo  matters  equaily  within  the  knowledge  oF  the 
deceased.  In  ifeCu(cA«mv.  itfutf.71  Micb.4!J3, 
plaiutiS  made  a  contract  with  one  Ony,  who 
was  trustee  for  a  firm  of  which  he  was  a  mem- 
ber. Oay  died.  Held,  that  plaintiS  could  not 
testify  to  the  contract  made  wiih  Oay.  as  the 
mit  was  brought  against  and  defended  by  the 
■arriTioK  partners.  LauUnthlagtr  7.  La'ultn- 
ttUger,  80  Hich.  290,  291,  waa  a  proceeding 
to  probate  what  was  claimed  to  be  a  will,  and 
tl  was  held  that  the  statute  did  not  apply  to 
such  proceedings.  In  Wiimm  v.  WtWn*  Ei- 
taU,  80  alich.  4Ti,  Eliza  Wilson  presented  a 
claim  before  the  cominiaalonere  on  claims  fn 
the  estate  of  Helen  Wilson,  deceased.  Held, 
that  a  daughter  of  the  claimant  was  a  compe- 
tent witness  to  testify  to  matlera  equally  wi'h- 
JD  ibe  knowledge  of  Oie  deceased.  In  Lake  v. 
A'elan.  81  Hicb.  115,  It  was  held,  in  a  coniro- 


1  apply.  In  llarker  v.  Hebbard.  81  Mich. 
!67,  aft«r  the  trial  defeDdnnt  died,  and  upon 
(be  second  trial  the  plaiotiH  offered  to  intro- 
duce a  stenographer'a  minutes  of  whnt  plsinlifT 
swore  to  on  the  Qrsl  trial.  Hold,  excluded  bv 
tbe  Statute.  JaekMOfl.  v.  CaU.  SI  Mich.  44<). 
TbiF  was  not  a  suit  wherein  (he  repreEeniative 
of  tbedecedent  is  a  party  to  the  record.  Plaio- 
tilT  sued  defendant  upon  a  claim  against  bim, 
ttsigned  to  her  by  her  husband  in  bis  lifetime. 
Hi-Id,  that  ahe  waa  a  compelent  wilness  to  tes- 
tify to  Ibe  assignmenl.  Lyllle  v.  Chicago  tft 
W.  M.B.  Co..  U  Mich.  298,  heldtbat  testimo- 
ny of  ■  party  is  admissible  as  to  matters  equal- 
ly wittiin  tbe  knowledge  of  an  sgent  of  a  cor- 
poraiioQ,  since  deceaaea,  if  such  matters  testi- 
fied about  were  also  within  the  knowledge  of 
uy  surviving  officer  or  agent  of  the  coipora- 
tlon. 

There  certainly  la  nothing  in  these  aulbott- 
ties  to  support  the  contenilim  tbst  Croul  is  a 
competent  witness  to  tesiify  io  matiera  which 
■  ere  equally  within  (he  knowledge  of  Pbllindu 
Uurlbui,  b^uae  he  claims  tbeae  bonds  as  an 
18L.R.A. 


executor  of  tbe  estate  of  Chauncey  HurlDut, 

deceased. 

If  this  reasoning  is  to  prevail,  which  la- 
claimed  by  the  defendant's  counsel,  we  have  a. 
case  prosecuted  and  defended  by  the  repre- 
sentatives of  deceased  persona,  where  tbe  Stat- 
ute says  the  opposite  party  shall  not  be  per- 
mitted to  testify,  and  yet  where  ibey  both  can 
testify.  The  estate  is  not  supposed  to  be  itv 
poasession  of  facta  about  which  it  can  speak, 
even  if  permitted  to  by  tbe  Statute.  I  always 
supposed  that  the  estate  of  a  deceased  person  is. 
the  property  left  by  the  person  upon  his  death ,. 
and  that  the  legal  title  to  personal  property 
vested  in  tbe  executor  or  administrator,  and 
that  the  perison  having  tbe  legal  title  lo  the 
property  is  the  real  ^rty  in  interesL  It  is 
said  that  executors  are  merely  agents  of  the 
estate,  and  not  parties  lo  the  suit.  If  mere 
agents,  and  not  parties,  then  death  would  bave 
DoeCfecttoahaietbesult;  tbe  party  would  besUU 
before  the  court  But,  as  I  read  tbe  Statute,  an 
aMnt.  though  sued,  is  not  exempt  from  tbe  pro- 
hibition of  the  Statute.  An  agent  may  possess 
knowledge  of  facts  which  were  equally  witbia 
tbe  knowled^  of  the  deceased,  snd,  if  sued  by 
a  representative  of  tbe  deceased  as  a  party,  h« 
could  hardly  be  permitted  to  testify  lo  such 
malteia  by  showing  that  be  was  an  agent. 
Indeed,  the  deceased  may  bave  been  bis  prln- 
citial,  and  the  suit  may  have  arisen  out  of  that 
relation.  The  case  of  JHryea  t.  Oratiger'i  Et- 
Late,  66  Mich.  G9S,  10  West  Rep.  M8,  is  relied 
on  lo  support  tbe  contention  that  Croul  is  a 
competent  witness.  The  case  was  not  reversed 
upon  that  eround.  Two  of  the  judges  merely 
concurred  fo  reversing,  without  assenting  to  the 
ressons  given  tor  the  reversal.  That  was  a  cass 
of  a  claim  presented  against  tbe  estate  of  a  de- 
ceased party.  This  is  not.  Counsel  for  ths 
defendant  says  in  his  brief  that  this  "  esse  may 
well  be  entilied  '  Tht  Etiattof  Philinda  HuH- 
but,  Deceaied,  v.  Eitaie  of  Chaunaiii  EvrOiut, 
Deuated.'"  There  is  no  principle  of  pleading 
or  practice  which  will  authorize  a  cause  to  be- 
so  entitled,  even  If  it  bad  been  sgainst  Jerome 
Croul,  executor  nf  llie  estate  of  Chauncey 
Hurlhut,  deceased.  Cases  should  be  cntitled 
niih  Ihenamssof  the  parties  to  tbe  suit,  lit 
a  suit  brought  by  an  executor  or  administrator, 
tbe  administrator  or  executor  is  the  party,  and 
not  the  estate.  The  parties  lo  the  suit  deter- 
mine how  the  papers  in  the  suit  should  be  en- 
titled, but  the  entitling  never  determiuea  who 
are  the  parlies.  It  would  be  a  novel  way  lo 
determine  who  is  "  tbe  opposite  parly  "  under 
tbe  Statute  by  entitling  papers  in  the  suit  in  uny 
particular  na'me.  Would  a  declaration  which 
commenced  with  "The  Estate  of  Pbilinda 
Hurlhut,  plaintiff  In  this  suit,  files  tbis  declara- 
tion against  tbe  estate  of  Chauncey  Hurlhut  in 
a  plea  of,"  etc,  bring  any  parties  before  tb» 
courl?  Is  there  any  rule  of  jjleading  heretotora 
discovered  that  would  sanction  such  pleading! 
Yet,  in  order  to  evade  the  Statute,  and  build  up 
a  flclitioua  construction,  the  estate  must  be  in- 
vestod  with  an  entity,  and  called  a  party  to  tb» 
suit,  to  let  in  tbe  representatives  of  the  deceased 
to  testify,  when  the  Statute  plainly  forbids  It 
Where  tbe  suit  is  between  representatives  ol 
deceased  parlies  the  Statute  prohibits  both  of 
those  representatives  from  testifying;  yet^ 
under  this  construction,  by  astrange  mctam'ir'. 
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pbotla,  both  can  teK\ty  rimpl;  l^  oalling  tbe 
lult  one  between  two  estAtes.  Croul,  u  exec- 
titor,  U  not  B  mere  nominal  nr  dldntereated 
parly.  If  Uie  property  belongs  (o  hfm  as  exec- 
utor, heisrealiytbepnrty  possessed  of  llie  legal 
title.  Does  the  Statute  pprmft  bim,  even  il  be 
1b  10  tavested  with  the  legal  title,  and  ta  seeking 
to  defend  it,  to  testify  lo  facts  wbicb  were  in 
tbe  knowledge  of  the  deceased  party,  who,  in 
ber  lifetime,  claimed  to  own  the  property,  and 
wbose  administrator  fs  seekieg  to  recover  it  for 
her.  and  whose  ttile  Croul  is  disputiof^r 

Befsre  proceeding  to  tbe  determination  of  the 
competency  of  the  wliaesses,  it  is  necessary  to 
consider  the  character  tn  which  tbe  parties  to 
this  suit  stand  before  the  court.  It  is  claimed 
that  tbe  question  of  the  competency  of  the  wit- 
oes-^os  should  be  considered  as  if  the  suit  was 
luslituteda^inst  Jerome  Croul  In  bl'i  represeu- 
latlve  cspacily  as  executor  of  the  last  will  of 
Cbauucey  Hurlbut.  But  I  do  not  accede  to 
this  proposition.  According  to  his  own  teali- 
mooy,  he  must  have  received  these  bonds  in  his 
Individual  capacity.  t>efore  be  was  appointed 
«xecutor.  and  before  tbe  will  was  admitted  to 
pcotiate.  If  the  bonds  were  tbe  property  of 
Fblllnda  Hurlbut,  it  can  make  no  dikerence 
bow  be  regarded  them.  It  is  possible  that  she 
might,  after  he  bad  collected  the  avails  from 
the  Uniled  States,  and  turned  tbem  in  to  the 
-estate,  maintain  an  action  for  money  bad  and 
received  against  him  as  executor,  so  as  to  be 
feimbursed  out  of  the  assets  of  tbe  estate.  Ik 
Valenffin  v.  Jhiff}/.  W  U.  8.  14  Pet.  288,  10  L. 
ed.  467;  Baring  r.  Putnam,  1  Holmps,  261; 
Conger  v.  Atuood,  28  Ohio  Bl.  134,  The  gen- 
eral rule  is  that,  where  the  executordoea  some 
act  or  makes  some  promise  after  the  decease  of 
tbe  testator,  be  is  chargeable  in  bis  individual 
capacity,  and  not  as  executor.  Tbe  exception 
Is  limited  to  cases  where  the  transaction  which 
oinslituted  tbe  cause  of  action  arose  in  tbe  life- 
time of  the  deceased.  Such  is  not  this  case. 
Tlie  IransactioD  which  constitutes  the  cause  oC 
action  here  arose  after  tbe  decease  of  Cbaiiacey 
Hurlbut,  and  is  based  upon  a  contract  of  bail. 
ment  lielween  Jerome  Croul  and  Pbilinda 
Hurlbut.  As  a  genera]  rule,  a  bailee  cannot 
dispute  the  title  of  the  bailor,  butit  Isa  dcfenoe 
"  n  brought  agalQst  bim  by  the  bailor 
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amount  lille  and  right  of  possession.  In  such 
•case  tbe  burden  of  proof  is  upon  the  bailee.  In 
this  case  Jerome  Croul,  the  Individual,  and 
Jerome  Croul.  as  executor  of  tbe  last  will  of 
-ChniinceT  Hurlbut,  deceased,  are  two  distinct 
persons  in  tbe  law.  One  represents  Jerome 
-Croul,  tbe  individual,  and  tbe  other  represents 
tbe  estate  of  Cbauncey  Hurlbut,  deceaaed.  It 
was  just  as  competent  for  bim  to  show  in  de- 
fense for  not  delivering  these  bonds  thut  they 
belonged  to  him  as  executor,  as  it  would  have 
been  to  show,  if  such  had  been  tbe  fact,  that 
they  belonged  to  the  Preston  National  Bank. 
Although  that  defense  was  open  to  him,  and 
he  was  not  shut  out  from  it  In  Ibis  case,  yet  be. 
as  executor,  was  no  more  a  party  to  the  suit 
than  would  tbe  Preston  National  Bank  have 
been  bad  be  tougbt  to  show  that  be  bad  deliv. 
-ered  the  bonds  to  it  on  demand,  and  that  it  bad 
the  paramount  title  and  right  to  the  possession 
tbeteof.  The  Important  iasue  In  tbe  suit  was, 
t8  L.  R.  A. 


In  whom  was  tbe  paramount  titleT  and  thia 
should  be  borne  In  mind  in  testing  the  compe- 
tency of  the  witnesses  to  testify  in  this  cause. 
Tbe  plaintiff,  as  administrator  of  the  estate  of 
Pbilinda  Hurlbut.  claimed  the  paramount  title, 
which  was  delivered  through  an  executed  gift 
of  tbe  bond  by  Cbauncey  Hurlbut  to  Pbilinda 
Hurlbut  Tbe  defendant  claims  that  tbe  par- 
amount Utle  wasin  tbe  executor  of  the  last  will 
of  Cbauncey  Hurlbut.  Individually  be  made 
DO  claim  to  the  l>ond,  but  denied  bis  liability 
as  bailee.    Neither  in  this  suit  did  the  estate  of 


delivered  tbe  bonds  to  the  executor  of  Cbauncey 
Hurlbul's  estate.  The  Statute  referred  to  reads 
as  follows:  "That  when  a  suit  or  proceeding 
is  prosecuted  or  defended  by  the  heirs,  assigns, 
devisees,  lefratees,  or  personal  represeoialives 
of  a  deceased  person,  the  opposite  party,  if  ex- 
amined as  a  witness  on  his  own  behalf,  Eliall  not 
be  admitted  to  testify  at  all  to  matters  which, 
if  true,  must  have  been  equally  within  tbe 
knowledgeof  such  deceased  person,"  2  How. 
Stat,  g  754G.  This  suilis  prosecuted  by  plain- 
tifl  as  the  representative  of  Pbilinda  Hurlbut. 
deceased,  against  Jerome  Croul  In  his  Individ- 
ual capacity;  and,  as  be  is  tbe  opposite  party, 
be  if  excluded  by  the  plain  termsot  the  Statute. 
A  judgment  in  this  case  will  not  bind  the  asaeta 
of  the  estate  of  Cbauncey  Hurlbut  in  the  hands 
of  tbe  executor,  and  cannot  be  collected  by  tbe 
plaintiff  out  of  such  assets.  He  was  therefore 
not  a  competent  witness  to  testify  to  matters 
equally  within  the  knowledge  of  Pbilinda 
Hurlbut.  T^ket  v.  Blodgett,  48  Hicb.  211; 
Ihvmey  v.  Andrui,  48  Hicb.  eO;  Battttt  t. 
BKntar^xm,.  62  Mich.  i. 

BaeMderv.  Brown,  47  Mich.  866,  is  cited  as 
supporting  tbe  contention  of  tbe  defendant. 
That  case  bolda  that  where  an  executor  briiigs 
suit  upon  negotiable  paper,  and  a  third  person 
claims  the  paper,  and  takes  upon  himself  the 
defense  of  the  luit  upon  that  ground,  such  third 
person  Is  deemed  an  opposite  party  to  the  exec- 
utor, and  cannot  testify  to  facia  which,  if  true, 
must  have  been  within  the  knowledge  of  tbe 
deceased.  We  adhere  to  the  principle  there 
asserted.  It  shows  that.  If  it  were  true  that  the 
third  party  here.  viz..  Jerome  Croul,  as  exec- 
utor,  and  representing  tbe  estate  of  ('hauncey 
Hurlbut,  claims  tbe  bonds,  and  has  taken  upon 
himself,  as  such  executor,  tbe  defense  of  tbe 
suit,  be  is  not  a  competent  witness  to  testify  to 
any  tacts  which,  if  true,  were  equally  within 
the  knowledge  of  Mis.  Hurlbut.  Tbe  mistake 
which  it  seems  to  me  tbe  counsel  for  the  de- 
fendant make  Is  the  assumption  that  Jerome 
Croul  is  not  tbe  real  party  defendant,  when  io 

fioiot  of  fact  and  law  be  la.  As  before  elated, 
t  be  could  have  been  made  liable  as  executor 
(which  isat  least  doubtful),  the  plaintiff  having 
elected  to  proceed  against  bim  Individually,  he 
Is  bound  by  tlie  election,  and  defendant  must 
respond  In  damsges,  unless  be.  as  an  individual, 
can  show  he  has  delivered  the  bonds  to  a  person 
who  has  a  title  paramount  to  thai  of  the  ad- 
ministrator. Mrs.  Williams  was  a  competent 
witness  tor  tbe  plaintiff.  The  suit  was  not  de- 
fended by  the  personal  representatives  of  a  de 
ceased  party.  This  disposes  of  tbe  errors  as- 
signed. The  defendant  wa.s  permitted  to  Intro. 
.  duce  any  competent  testimony  tending  to  show 
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of  Chftunce;  Hurlbnt,  and  ajao  tb«t  he  had 
■Iwkjs  treated  tbem  m  belonfring  to  the  attaie; 
ibat  be  hkd  Included  Item  Id  bin  inTeDtorj,  and 
had  accouDted  for  both  principal  and  fatereat 
to  tbe  esiftfe.  Tbeeataieia  oot  yet  closed,  and 
1(  be  baa  acted  under  a  mtstake  of  fact  It  Is 
presamed  it  ma;  be  reclifled.  The  court  in- 
■tructed  tbe  joiy  that  the  plaiDtlff  mnal  eaiab- 
liih  tbe  fact  claimed  by  him  tbat  the  bonds  in 
4)DestloTi  were  ejreii  by  Mr.  Hurlbut  to  his 
wife,  Pbiliada  Hurlbnt,  and  delivered  to  ber, 
by  a  preponderance  of  avidence,  and  tbat  tbe 


burden  of  proof  wtia  npon  the  plalnttff  upon 
that  iasue;  andloconclasiaDbeiiaid:  "If  you 
believe  from  ell  tbe  evidence  tbat  tbeu  lioiidfl, 
at  tbe  time  Mr.  Hurlbut  died,  were  found  Id  tba 
bouae,  and  Kiven  to  Mr.  Croul  after  biedeath, — 
were  not  the  property  of  Mrs.  Hurlbut, — then 
your  verdici  will  be  lorlbedefendant.  XI  you 
find  from  Ibe  evidence  tbat  It  was  tbe  properly 
of  Mta.  Hurlbnt  at  the  time  of  Mr.  Hurlbut'a 
death,  then  your  verdict  will  be  for  the  plain- 
tifC."  I  think  the  jud^rmeiit  should  be  alTlrmed. 
"      "       '     concurs    wilb  ChKmplin, 
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fraud  la  procurloR  oredlc  on  a  purcbaan  Xtj  an 
Insoiveot  carporatlon  bo  aa  to  detoaC  ao  action  on 
Bubeequentlr  maturtQa-  pur<.hBse-moner  Dotee.  da 
ttieremedlea  are  doc  IncoDslstent,  beinit  In  aauh 
loEtanoe  for  the  teooverr  of  price. 
>•  T«  pravent  mbatament  of  an  aetloa 
on  purchaea-mone]'  notes.  It  mar  be  ahown  tbat 
a  prior  atcachmaDt  and  bill  to  diancerr  for  tM 
recoverxof  the  debt  bad  been  respecth-cly  dla- 
oontlnuod  and  uaproduotlve. 


Kois. — 31M  laiDaaappllciI  to  UW  ilMtfon  ot  maedfo. 

Hr.  Blselow,  In  tbe  fifth  edltlOD  of  hia  well- 
kDowD  work  on  Estoppel  (ISBCn.conotselratateeibe 
law  ■ppl]cal>le  to  the  doeCrlne  ot  elecUoo;  "A 
parry  cHnnot,  eltber  In  the  oourse  ot  UHgtltlOTi  or 
In  dcBlJiiK  in  fail,  oocupr  Inoonslstent  pa«l(loiii>. 
Suueer  v.  Pt^  Wayne.  lOU  lad.  1*3.  V&  Daniels  v, 
Teamey.  KB  U.  S.  116.  SA  L.  od.  187;  Moshler  v.  FroM, 
IID  nL  SOS:  Lehman  v.  Clark,  SG  Ala.  ll]e;iRsbltte  v. 
Orr.  SS  Ala.  IBG;  Vavj  t.  Comer,  80  Ala.  B3S:  Jonee 
V.  ntHtaer,  U  West  Rep.  na.  IM  lod.  tst.  Upon 
tint  rule  election  Is  founded;  *a  man  iholl  not  be 
allowed.'  In  the  lanmiBKe  ot  the  Scotch  law,  'to 
approlwtr  and  reprobate.'  Citing  Bs  Cheebam.  L. 
R.  81  Cb.  Dlv.  IM.  im  CbltC?.  .r.  And  wbero  a  nion 
bss  an  election  tietweenacversllaconsbtentcouraeH 
«r  BCtton.  be  wll]  tM  oonflned  to  that  which  be  (lr«t 
ad-ipis.  Stelabacb  v.  Relief  V.  In;.  Co.  TT  N.  Y.  MS; 
yields  V.  Bland,  Bl  N.  T.  SSft  Poholey  v.  Hew.  90  C. 
S  El  Wall.  831.  E3  L.  ed.  89;  Hodermund  v.  Clark,  4S 
.\.  T.  8M:  Horrls  v,  Reiford,  18  N.  T.  6«.  See 
Heyfn-  V.  Clark,  4G  N.  Y.  £86:  Suoceealoo  of  Honette, 
n  Id.  Ann.  2S:  Weedon  r.  Landreaui,  Id.  1X»:  Con- 
Bihao  T.  ThompeOD.  Ill  Hasa.  TTO;  WHtson  v.  Wat- 
MD.  US  Han.  1Kb  LUley  r.  Adams.  106  Mass.  10; 
euwi  V.  Holcomb.  £>  Ulch.  153:  Sunale  v.  Wlxom.W 
Uloh.  3S<:  'Walsh  T.Tamey.  IS  Mloh.  78:  Tcompsoe 
T.  Howard.  SI  Hick.  SOB;  Stoddard  v.  Cutcompt,  U 
Iowa,  SS;  Lee  t.  Templelon.  TS  Ind.  81E.  Tbe  elec- 
tion. U  made  with  kaonledge  ot  tbe  facta.  Is  tn 
Uadf  UndlDg,— it  cannot  be  wltbdiawQ  wil 
due  coment;  it  oannot  be  withdrawn  (hough  it  has 
not  twen  acted  upon  by  another  Xij  any  ohauL 
Tcoltion.*'  Kinney  v.  Kleman,  a  a.  T.  16i:  Syme 
T.  BadBer.fli  N.  C.  706;  Uendenhalt  v.  Uender 
•  Josea.  I-  7g!;  Jonea  v.  Qerook.  fl  Jonea.  Bq.  190; 
Torkly  V.  StlDaon,  ST  N.  a  SM.  UO;  1  Blseiow, 

mDd,«a. 

what  <s  tontiiuA/et  mlSenct  of  dcetton. 
Tbe  ease  ol  Conrow  t.  Llltle,  9  L.  U.  A.  (WS,  llfi  N. 
T.  MT,  8S3,  la  to  tbe  effect  that  tbe  oommeocemeol 
4tf  Uteactlon,  Where  ail  the  facts  are  known.  Is  oon- 
doaive  evidence  of  on  eleotion.  There  must  t>e  a 
time  when  the  election  of  the  parties  should  be 
considered  final,  and  that  time  it  determined  by  the 
ammueueamant  of  an  aoUon  to  entotDe  ■  particu- 
nUR.  A. 


emedy.  It  was  also  beld  that  tbe  dlscondDU- 
of  such  an  action  was  immaterial.  It  waa  tlw 
tbat  tbe  plainlltrs  nnoe  elected  their  remedy. 
and  acted  olHnsativcly  upon  such  election,  that 
datarmlned  the  iBue.  After  ttiat  tbe  option  no 
longer  existed,  and  it  was  of  noconaeqiience,  there- 
foTG.  wttetJier  tbe  pialnUffli  did  or  did  not  make 
their  oholoe  aHeotlve.  i  Beraian.  btoppel,  11:1; 
(IME. 

Any  deolalve  act  ot  tba  party,  with  knowledfe  ot 
his  righta  and  Of  the  fact,  determines  his  election 


Banner  v.  Wood,  •  Joboa.  Cta.  IM,  IL.  ed.  fiBS. 
Id  Mattlage  v.  Poole,  16  Hud,  566.  It  was  helo.  id 

■ubstance,  that  where  a  vendor  selLs  gooSa  to  the 
agent  of  an  UDdisclaaed  principal,  he  may  eleot 
whether  he  will  sue  the  agent  for  the  price  of  tba 
goods  or  the  principal,  but  that  he  cannot  buve  a 
recovery  against  both,  aod  tliat  where  he  has  pros- 
ecurod  tbe  one  to  lodgment  he  can  have  no  reoov. 
ery  against  the  other. 

In  Banket  Belolt  v.  Beaie,  B4  N.  T.  478,  tbe  plain- 
tUT  had  prosecuted  his  action,  in  which  he  afflrmod 
tbe  act  of  bis  afreot.  and  stieai  was  laid  upon  that 
fact.  Davlea,  Ch.  J.,  cited  Lloyd  v.  Brewster,  4 
Paigre.  fiS!.  a  L.  ed.  561.in  which  tbe  like  tuct  dieted 
and  was  made  the  tiaais  of  the  decision,  and  Leon- 
ard, J„  cited  the  case  of  Uorris  v.  ucifnrd,  18  N. 
V.  562.  where  the  plalotuf  had  replevied  his  goods. 

In  Wright  V.  BIMcrniBO.  t  Hobt.  704, 1  Abb.  Pr. 
N.  a  40,  It  was  held  by  the  Superior  Court  of  the 
City  ot  New  York  that  the  pendonov  of  an  action 
on  a  contract  for  goods  sold  and  delivered  will  not 
prevent  the  bringing  of  an  action  for  the  conver- 
sion ot  tlie  ume  goods;  tliat  the  phdntltt  may  have 
two  remedies  in  such  a  ease,  and  an  adjudication 
brought  lo  obtain  either,  whether  for  or  against 
him.  may  be  a  t>ar  to  the  otbnr;  but  st  any  time 
previous  to  aucb  an  adjudication,  he  may  discon- 
tinue the  fltst  action  and  prrceed  with  the  second. 

Something  mote  than  tbe  mvre  UrlQglngotasuit 
is  necessary  to  make  tbe  elciUon  flnal  and  cod- 
oluBlve.  and  to  oonstltuce  it  tbe  act  must  be  a  clear 
and  afflrmative  one.  changing  ibe  reiatluns  of  iba 
parties  to  the  subject  matier.  and  which  >.be  party 
making  the  election  cannot  retrace  without  tba 
other's  consent.  Dcenq  v.  DunkUn.  iSAia.  tt;  BeD> 
nettv.Ooldthwnl'.  JIO  Mius.  494. 


:  25  L.    R.  A.  42;  20  L.  R,  A.  840:  29  L.  E.  A.  803; 


New  Tobk  Coubt  or  Attbaia 


ao  order  of  the  OenerHl  Term  of  the  Superior 
Court  for  the  City  of  New  York,  after  It  had 
considered  eicepuoDS  ordered  to  be  heard  be- 
fore it  Id  the  flrat  iiiglaiic«,  upon  a  verdict 
TChicfa  the  judge  tioldlnE  Ihe  Trial  Term  had 
directed  to  be  relumed  la  favor  of  dcfendani 
ill  BD  aciiOD  Lrougbt  lo  recover  the  amount 
alleged  to  be  due  on  a  prumittory  note.    Be- 

Siarement  by  Brkdlejr,  J.: 

Appeal  from  Judgnicnt  entered  pursuant  to 
order  of  ibe  Geueral  Term  o(  tie  Superior 
Court  of  ibe  City  of  New  York,  denying  new 


trial,  and  direcling  juagmcnt  'on  verdict  in 
favor  of  the  defendant.  The  plalnliffs,  part- 
ner! doing  businesi  in  the  fiim  name  of  W.  H. 
Crossman  &  Bro.,  Id  the  City  of  New  York, 
about  Ihe  1st  of  Mny,  18%,  aold  and  delivered 
lo  the  defendant,  a  eorporaiion  of  Uie  Stale  of 
New  York,  a  quautiiy  of  goods,  at  the  price  of 
$9,809,  for  which  the  defendant  jrave  theui  il» 
three  promiwory  ooiea  of  date  May  5,  IS'^S, 
payable  to  the  order  of  the  plaiotifTt.  This  ac- 
lion  was  broMght  upon  the  one  of  Ibem  mnda- 
for  18,166.61.  payable  at  four  montha.  rb« 
defense  alleged  la  that  before  any  of  the  notes 
matured  the  plainllBa,  by  bill  Id  cliancery  Id 
the  Suie  of  New  Jetsey.  and  by  attachment  id 
the  supreme  conrt  of  lliat  SUte,  bad  taken  pro 
ceedioga  founded  upon  alleged  fraud  in  the 
purcliaseby  the  defendant,  and  tbal  by  eo  doing 


Where  a  pactj-  takes  legiil  Btepa  to  onforoa  a  con- 
tract, tula  tea  conclusive  election  not  to  rescind  on 
account  of  aoythioi  tben  knoim  to  blm.  Ccnrow 
V.  LltUe.  G  L.  B.  A.  SIB.  IIS  N.  Y.  SST. 

Tbcre  are  man;  catet  where  the  fact  ol  brJnslnB 
■ult  tu  enforce  one  of  two  Inconsistent  remedlee 
baa  been  beld  an  election,  altboush  the  Bult  has 
not  proceeded  to  ]u.3i(meat.  One  olaaa  of  tbose 
caaes  la  wbere  the  platnCiff  baa  realized  acme  bcoe- 
Ht  from  the  soft  by  meana  of  a  provisional  remedy 
tbereln,  or  otherwlae.  as  In  Mocrls  v.  Kerford.  18 
N.  Y.  &SZ,  where.  In  replevin,  the  plaintiff  obtained 
a  redelivery  of  blaroods;  or  In  Butler  v.  Hlidretb.  G 
.Met.  49,  where  the  plalnliff  seouied  his  demand  bj 
an  ultuchment  of  property. 

It  Is  nld  in  an  inatrucLive  note  to  tbe  case  of 
Smltb  V.  Hodaon.  1  T.  R.  2U.  In  li  Smith.  Lead. 
Cog.  7th  Am.  ed.  p.  1D6.  that  "  whatever  may  be  the 
rule  In  other  cmt,  there  can  be  no  doubt  tbat 
when  the  (rround  taken  In  a  eult  la  prejudicial  to 
the  other  aide  by  cutting  off  from  a  eood  defense, 
or  precluding  a  reovery  on  a  valldcause  of  action, 
it  will  preclude  the  person  wbo  adopts  It  from 
sblf  ilnii  bis  ground  subsequently  to  the  Injurj  of 
his  opponent.  .  .  .  The  principle  appllee  wherever 
un  Bllcmpt  is  made  to  gain  an  inoquitnble  or  un- 
fair ndvHolage  by  presentlns  the  same  matter  In 
different  and  incunplfteot  aspeoU.  .  .  .  and  fur- 
Dlsbes  thn  true  explanation  of  most  of  the  cases 
examined  In  this  noto." 

The  right  to  rescind  a  contract  for  fraud  mnsl 
be  exercised  immcillately  upon  lis  discovery,  and 
toy  delay  In  doinif  so  or  the  continued  employ- 
ment, iiso  and  occupation  of  tbe  property  received 
unilor  tbe  contract  will  be  deemed  an  election  lo 
affirm  it.  Strong  V.  Btrong,  3  Cent.  Rep.  tS,  IK  N. 
Y.  W. 

One  cannot  experiment  upon  a  conUaet  voM  for 
tniud  by  trying  lo  enforce  it  wltb  knowledge  of 
Ibe  fraud,  and  that  result  being  unsatisfaoiory 
seeli  at  last  to  rescind  it.  Acer  v.  Hotohkln,  ST  N. 
r.ssa. 

When  a  party  has  elected  to  sue  upon  a  wrltlen 
contract  as  it  Is,  and  bas  tieen  defeated,  he  is 
bound  by  Ibat  election,  end  cnnnot  thereafter 
bnog  an  action  to  reform  the  ooatraoL  Bleiu- 
bacb  V.  Belief  F.  In*.  Co.  n  N.  Y.  4S8. 


Adoptint  on*  0/  Kverat  remedU*  U  a  wiNoer  of 

A  vendor  of  goodi  on  a  sale  sod  delivery  upon 
cash  terms,  if  be  tails  to  get  payment,  may  con- 
sider the  delivery  abeolule  and  rely  on  the  respon- 
slbllicy  of  tbe  vendee,  or  he  may  disafflrni  or  re- 
claim his  property.  But  he  cannot  do  both  of 
these  thlpga.  The  remedlee  are  not  concurrent, 
and  the  choice  between  them  once  being  made,  the 
rigbt  to  follow  tbe  other  la  forever  gone.  The  Uw 
18  L.  R.  A. 


tolerates  no  auch  abaurdity  a*  a  aeliure  of  goods- 
by  a  person  olalmlng  that  be  bas  never  sold  them, 
and  an  action  hf  tbe  same  peraon.  founded  on  th* 
■ale  and  delivery  of  the  same  goods,  tor  the  recov- 
ery of  tbe  prioe.  In  peculiar  drcumstances  n 
party  may  take  either  one  of  theae  oouraea.  but 
having  rightfully  made  his  choice,  the  rigbt  to  fnl- 
low  the  other  Is  extioct  and  gone.  LlttleBeld  v. 
Brown,  1  Wend.  ««,  7  Wend.  *M,  U  Wend.  487:  Mo- 
Klroy  V.  Mancius.  13  Johns.  JZl;  Sanger  v.  Wood,  > 
Johns.  Ch.  41B,  m,  1  L.  ed.  8B8-ffrO;  Juukins  v.  Blmp. 
son.  14  Me.  8M;  Butler  v.  Htller,  1  N.  Y.  488. 

A  common  carrier  oontraqts  with  bis  pBnenB«r 
to  carry  him  eafely  and  lo  treat  him  respectfully, 
and  If  this  contract  la  broken,  and  the  passenger 
bos  sualAlned  personal  injury  through  tbe  negli- 
gence or  wrongful  act  of  tbe  carrier,  or  bis  agent* 
or  servants,  the  Injured  party  may,  at  hia  election, 
proceed  as  for  a  tort,  and  recover  according  lo  tho- 
prlnciplee  pertaining  to  Ibat  class  of  acllonsas  diH- 
tlnguiabedtromaollons  onccmtract.  Baltimore  tX 
F.  R.  Co.  V.  Kemp,  81  Hd.  819,  IS  Am.  Bep.  ISL 

ITArrs  tommon-lau  nmtdu  U  aeaOabU. 

It  may  be  laid  down  as  a  general  rule  that  when 
a  statute  preBcrl1>09  a  new  remedy  the  plaintiff  haa- 
bla  eleoUnn  either  to  adopt  sucb  remedy  or  pro- 
cc«d  at  common  law.  Sucb  statutory  remedy  la- 
oumuhillve,  unless  tbe  statute  eipreeaiy,  or  b^ 
necessary  Implication,  lakes  away  the  common- 
law  remedy.  Miles  v.  O'Hara.  1  Serg.  &  B.  3S; 
Boai  V.  Uel^tcr.  S  Serg.  &  B.  ah  Almy  v.  Harris,  i- 
Johns.  ITft;  Farmer's  Tump.  B.  Co.  v.  Coventry,  10 
Johns.  B^:  CoMeo  v.  Eldrcd.  IS  Johna.  90:  Booker 
M'Kutiert,  1  Call.  244;  Bearcamp  Kiver  Oo.  v.  Wood- 
man, if  Me.  404:  Fryeburgh  Canal  v.  Frye,  E  He. 
88:  Bal'imore  v.  Howard,  8  Harr.  *  J.  SS3;  Coxa- 
V.  Bobbins.  9  N.  J.  li.  884:  3  Cbitty,  Pr.  18a 

If  a  party  resist  a  recovery,  against  him  In  a. 
court  of  law  upon  a  portion  of  his  defense,  where 
he  bad  full  knowledge  of  the  whole  defense,  sod 
where,  by  due  inquiry  and  ordinary  effoitii,  ho 
could  have  otjnilned  the  proof,  be  ta,  like  other 
litigants  In  simllac  aasea,  bound  by  the  eleotlon, 
and  is  deemed  to  have  waived  iho  grounds  of  d»- 
fDusa  so  omitted  to  be  made.  Hempatead  v.  Wat- 
kins,  8  Ark.  Sa. 

But  an  unsuccessful  eitort  to  plead  eqidtaMe  da> 
fensee  at  law  will  not  bar  the  defeodanta  ot  relief 
inequity.    Nelson  v.  Dunn.  IS  Ala.  BOL 

And  although  the  defendant  m  an  action  at  bir 
be  able  to  prove  tbat  his  signature  to  a  wHHng  ob- 
ligatory was  obtained  by  fraud,  and  thus  to  defist 
the  action,  yet  it  is  competent  for  bim.  at  bis  eleo. 
tlon,  to  suffer  Judgment  to  go  against  bitn,  and  to- 
apply  to  a  court  of  equity  for  relief.  BrltUu  t, 
Crnbtree.ai Ark.aoi.   Bee »of> to Tanj t. Mimg«r 

(N.  T.)  B  L.  B.  A.  na. 
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len. 


CnoB3iUM  T.  Uni 


te  plaiotlBs  hnd  made  an  elcclion  or  remedy 
iocansisient  with  that  of  this  action.  Tlie  trl:il 
eoun  b«ld  that  Rucb  defense  was  established, 
•nd  dimmed  averdictfor  the  defendant.  Upon 
that  HDbject  it  appeare  that  the  dofendaDt  was 
«iifag«<l  in  busineu  in  New  Jersey;  nnd  lliai 
OD  the  1st  of  August,  1888,  the  plamlifT!)  iaatl- 
(Dled  M  pToctedJnfr  by  attachment  In  the  bu 
preme  court  of  that  State  agvinet  tbe  propert; 
o?  tb«  defendaDt,  and  tbat  a  few  days  after lUe 
plaintiffH  filed  a  bill  In  chancery  In  Ibat  Stale 
against  tbe  defendant,  as  an  insolvent  corpora 
Una,  alleging  its  insolvency,  and  ita  indehted- 
■ess  to  tbe  plalntiOs  for  goods  obtnined  from 
tbem;  and  that  the  delivery  of  the  goods  to  ii 
na*  umugbt  about  by  fraud,  fa  tbat  the  pre^ 
ident  of  the  defendant  represented  to  the  plain- 
liffe  tbat  tbe  Company  was  perfectly  solvent, 
by  wbich  tbe  plaintiffs  nere  induced  to  deliver 
tbe  goods,  and  take  the  promissonr  notes,  nliicb 
tWy  "  bring  into  court  and  tender  tliemselves 
villiBK  to  Burreniier,  under  the  direction  of  tbe 
tourt;  thatsuch  represeotalions  were  untrue, 
as  tbe  corporation  wbb  then  insolvent,  and 
knowD  by  such  president  to  Iw  so;  and  added 
tbat  they  "repudiate  tbe  contract,  and  would 
take  back  tbe  maLerials  delivered,  if  it  were 
possible  to  So  so;"  and  the  prayer  for  relief  was 
thai  a  receiver  be  appolnled  and  Injunction 
i«&ue.  A  receiver  was  appointed,  whose  duty 
it  was  to  lake  posseMion  of  all  the  property  of 
tbe  defendant  in  tbe  Sisleof  New  Jersey,  wiili 
a  view  lo  tbe  ultimate  distribution  of  tbe  pro- 
cee-ls  among  its  creditora,  as  provided  by  the 
Statute  of  tbat  State  relating  to  procredinea 
againat  Insolvent  corporations.  As  the  defend- 
ant did  not  answer  the  bill,  lU  Insolvency  may 
be  assumed. 

Mr.  Carlisle  Norwood.  Jr.,  for  appel 
hnta: 

An  election  of  remediea  in  personal  actions  is 
only  the  formal  expression  of  an  election  of 
rights.  The  election  of  rlfthts  Is  in  every  cai-e 
the  exercise  of  tbe  choice  open  to  a  pony  and 
the  remedy  selected  is  merely  tbe  expression  of 
the  choice  made.  In  every  case  ilie  courts 
have  held  tbe  party  to  his  choice,  because  his 
action  on  makine  it  so  affected  the  riclits  of 
the  other  party  that  an  abandonment  of  such 
election  to  assert  some  difFerenl  riKhl  would, 
in  conse<]aence  of  tbe  Stat  choice,  be  a  prej\i- 
dtce  to  the  parly  against  whom  such  election 
of  rights  bad  been  asserted,  by  cutting  him  off 
from  a  good  defense,  or  precluding  a  recovery 
on  a  vand  cause  of  action. 

a  1  Rol.  726,  Z.  15  (RoUe,  Abr.  p.  720,  line 
15). 

The  eiptcsalon  la  Comrn's  Dig. ,  E!fclion  0. 
I.  cited  by  Eorle,  J.,  in  fbieler  v.  Botrrry  Sat. 
BlT/.i,4L.  R.A.  146,118N.T.  460:  "If  a  man 
once  determittes  bis  election.  It  shall  be  deter- 
mined forever,"  refers  solely  to  "an  election  be- 
tween a  remedy  by  rtal  action  and  a  reniedy 
by  personal  aciion,"  in  a  certain  rlass  of  cases. 

Bmiilam  Co-op.  P.  Oo.  v,  Hej-Ke.  S3  Hun, 
177. 

In  personal  cases,  a  paKy  does  not  have  to 
■bide  by  his  first  or  oilier  choice  of  a  remedy. 

Comyn,  Dig.  Eleetioa,  C.  S,  citing  Co.  I.ilt. 
US.  a,  p.  178. 

Where  the  couria  bave  held  that  a  party  was 
bouad  by  bis  "  election  of  remedies,  the  term 
IS  L.  R.  A. 


iT.is  mioiised,  and  in  all  the  cases  the  courts  In- 
tended nothing  more  than  tbat  be  was  bound 
by  an  election  of  rigiils,  lo  which  be  gave  ei' 
pressloD,  and  of  which  elecliou  of  riehis  he 
furnished  evidence  by  tbe  reu:edy  or  ^rm  of 
action  Invoked  to  enuirce  his  rizhts. 

Bee  Kinn^  v.  KUrnan.  49  N.  T.  168:  Mai- 
!er  V.  Tvtka,  87  N,  T.  168;  Conroa  v.  I.mlt. 
5  L,  R.  A.  e»8.  116  N.  T.  887:  BqvitabU  Co- 
op. Foundry  Co.  v.  Henet.  4  Cent.  Rep.  189, 
108  N.  T.  M;  Hay*  v.  Midat.  104  N.  T.  602. 

Mt.  Beajaiola  Eatea,  for  respondent: 

The  plaintiffs  bave  elected  their  remedy  In 
tbe  actions  Id  New  Jersey.  They  bave  dis- 
]ifBrmed  and  repudiated  the  notes  over  there 
and  got  tbeir  reroedv,  and  now  seek  to  affirm 
IT  bat  they  entirely  disaffirm  lu  tbe  other  actions. 
This  Ihev  cannot  do.  The  couiae  they  have 
pursued  in  the  couria  of  New  Jersey  is  a  per- 
fect bar  and  defense  to  this  action.  It  is  not 
merely  mntter  in  abstfment. 

The  doctrine  of  pleading  the  pendency  of  a 
former  suit  In  abatement  lias  no  appiication. 
The  suits  are  not  for  the  same  cnuae. 

Terry  v.  Mtinger,  8  L.  R  A.  216,  121  N.  T. 
183,  167-171;  Confva  v.  Liltie,  5  L.  R.  A.  B98. 
115  N.  Y.  887,  383, 1!94;  iforrii  v.  Retford,  18 
N.  T.  SSa.  567;  MoUa-  v.  Taika,  87  N.  Y.  166, 
18»;  Rodermund  v.  Clark.  46  N-  Y.  8d7;  Ken- 
nedy V.  Thorp,  51  N.  Y.  178;  Fotder  v.  Boaeni 
Sac.  Bank,  4  L,  R.  A.  145,  118  N.  Y.  430;  Em- 
bree  v.  Eanna,  0  Johns.  101. 

Any  decisive  act  of  the  pftrty,  with  knowl- 
edge of  his  rights  and  of  the  fuels,  determines 
bis  election  in  tbe  case  of  conflicting  and  in- 
consistent remedies. 

Sarger  v.  Wood.  8  Johns,  Oh.  416, 1  L.  ed. 
668;  LitfUfield  v.  liroten,  I  Wend.  8!(8.  11 
Wend,  467;  Beadi  v.  Tjxeh,  47  Hun,  .130. 

Powerti.  Benedict,  88  N.  Y.  605,610,  merpjj 
holds  that  where  goods  had  been  sold  to  a 
fraudulent  vendee,  (be  vendor  might  disaffirm 
the  contract  of  sale,  issue  a  writ  of  replevin 
for  all  tbe  goods  and  take  such  as  could  be 
found  nnd  reclaimed,  and  for  tbe  rest  be  mi^bl 
prove  a  claim  in  bankruptcy  acainat  tbe  fraud- 
ulent vendee  for  the  valae  of  such  as  could 
not  be  reclaimed. 

Br»dley,  J.,  delivered  the  opinion  of  the 

The  question  arises  whether  the  proceedings 
taken  by  the  plaintiffs  in  the  courts  of  New 
Jersey  constituti'rt  nn  election  of  remedy  incon- 
sistent with  that  which  they  seek  to  enforce  by 
Ibis  action  upon  the  note  taken  by  thpni  for  a 
portion  of  the  consideration  of  tbe  sale  of  the 
goods,  which  was  the  subject  of  those  proceed- 
ings in  that  State.  Those  proceedings  were 
taken  there  with  a  view  to  the  collectiiin  of  the 
purchase  priceot  tbe  goods  sold,  and  inch  price 
ia  represented  by  the  notes.  Tlie  rule  is  well 
settled  thai,  when  a  party  lias  elected  lo  adopt 
and  has  pursued  one  of  two  iocoosisleol  rem. 
t'dies,  be  is  not  permilted  to  afterwards  avail 
himself  of  the  other.  In  Comyn's  Dicesi, 
Elcetittti.  it  is  said:  "  If  amanoncedcterminea 
his  eltctioD,  it  shall  be  determined  forever;  as, 
if  an  obligtiilon  delivered  lothe  use  of  A  be  re- 
fused when  be  is  first  informeil  of  it,  he  cannot 
afterward'  accept  it."  And  tbe  same  author 
adds:  "But  where  an  election  is  of  several 
remedies,  if  he  chooses  one  be  may  afterward* 


New  Tout  Uodbt  of  Amixa. 


itnn. 


Dave  the  other  In  penoDu]  cues,  u  where  lie 
baa  elccUoa  of  several  aciiona."  It  Ib  the  Id- 
coDBlateDcy  of  tbe  Temedy  Bought  with  that  he 
bfu  before  adopted  and  puisu<.d  wliich  delrr- 
mlnea  the  right  of  s  party  as  between  Ihem ;  and 
Ihis.  as  the  MDSequeace,  ia  founded  upon  the 
principle  that  the  olhrr  party  may  otbernise 
be  ID  some  manner  prejudiced  ia  respect  lo  a 
defeDse  or  cau«e  of  action  by  the  atraadonmcDt 
of  Ihe  one  and  resort  to  (be  other  of  such  leir 
cdiei.  But  wlietber  or  not  that  is  Ibe  effect 
not  tbe  subject  of  Inquiry.  In  the  case  where 
a  party  mar  resort  ellher  lo  an  action  upon 
contract  or  In  tort,  the  election  between  them 
concludes  bita.  And  tbe  quention  has  i 
frequently  arisen  where  a  purcbaseof  properly 
laoDlained  by  fraud.  Then,  afler  tbe  seller  faaa 
elected  lo  rescind  the  sate,  and  has  proceeded 
for  the  purpose  of  recovery  of  Ihe  property  or 
for  its  conveision,  he  deuiea  lo  himself  tbe  right 
10  abandon  that  remedy,  and  seek  lo  recover  In 
affirmance  of  tbe  sale;  and  Ibeetfrct  istheKme 
when  bis  elecliiin  is  effeclually  made  to  proa- 
ecute  for  recovery  of  the  purchase  money  with 
knowledge  of  the  fraud.  He  then  bas  lost  his 
riKbt  to  rescind  tbe  sale  and  reclaim  the  prop- 
erty. Mailer  v.  Tutia,  87  N.  T.  186;  Canrow 
V.  LUile.  115  N.  T.  887;  Terry  v.  Mutigtr,  121 
N.  T.  163.  8  L.  R.  A.  210.  And  Ihe  same  rule 
is  appUcuhle  10  other  casm,  where  there  are  two 
exisiing  and  aubslanttally  inconsistent  rem- 
edits.  Then  Ihe  adoption  and  pursuit  of  one 
of  them  excludes  from  the  party  the  benefit  of 
the  other.  Bod.rmund  v.  Clark,  46  N.  T.  3M: 
Fouler  v.  Eloviery  Sav.  Bank,  118  N.  Y.  450.  4 
L.  R.  A.  145;  Kennedy  V.  Thorp.  51  N.  Y.  174; 
liiilefield  V.  Brovin.  1  Weiid.  BBS. 

But  Ibat  incompatibility  ia  not  applicable  to 
the  present  caae.  The  attachment  proceeding 
in  New  Jersey  was  instituted  and  bad  in  af 
flrmance  of  tbe  sale  of  tbe  goods  to  collect  tbe 
purchase  money,  and  tbepurpaseor  the  suit  in 
chanceij  there  was  tbe  same.  Neither  was 
founded  upon  rescission  of  tbe  contract  of  sale. 
Pursuant  to  the  Statute  of  that  Slate  under 
which  the  bill  was  filed,  providing  for  proceed- 
ipga  by  creditors  of  insolvent  corporations,  do- 
mestic and  foreign,  tbe  plainliffa  filed  thtir  bill, 
andcaused  the  appointment  of  a  receiver  of  ihe 
property  of  the  insolvent  defendant.  It  is  true 
that  In  tbe  bill  they  allei;ed  fraud  on  the  part 
of  tbe  defendant  In  makini;  tbe  purchase,  and 
offered  to  surrender  the  notes  under  tbe  direc- 
tion of  tbe  court.  But  reference  must  be  bad 
lo  tbe  nature  of  tbe  bill.  Id  view  of  lis  purpo%. 
and  of  the  Statute  under  wbii'b  it  was  Bled,  to 
determine  Ibe  character  of  the  suit.  It  ia  seen 
Ibat  it  was  founded  upon  Ihe  debt  arising  out 
of  the  sale  and  purchase  of  the  goods,  and  in- 
sliluted  to  collect  ibe  purchase  innney.  Tbe 
consideration  of  the  sale  was  what  the  plaiolilTH 
sougbt  to  recover,  ncd  Ihe  nlLacbmeut  proceed- 
ing and  the  chancery  auil  were  in  the  nature  of 
pvoceediDita  t'n  rem  for  that  puipose.  It  can- 
not, therefore,  properly  be  sitid  Ihat  the  plain- 
tiffs siiUKht  to  or  did  avoid  ilic  contract  ol  sale; 
but  that  they  did,  for  tbe  purpose  of  an  earlier 
remedy  to  obtain  tbe  purchase  money,  seek,  hy 
reason  of  ihe  alleged  fraud,  to  tie  relieved  1  rem 
the  credit  given.  This  did  notbaveiheeffitiio 
otherwise  impair  tbe  contract  of  sale.  WH 
iiond  V,  8ien«l,  4  Abb,  App.  Dec.  696.  *3  Keyw. 
820.  In  tbe  suit  and  proceedings  there,  as  in 
13  L.  R.  A. 


tbe  action  here,  tbe  purpose  was  lo  reoovei  or 
collect  tbeprlce  for  which  the  goods  were  sold. 
So  far  there  is  no  incouauitencv  of  remedy. 
Tbe  credit  was  there  sousht  to  be  repudiated 
for  the  fraud,  because  the  atipulaled  time  of 
payment  bad  nol  then  expired,  Tbia  action 
was  brought  after  the  espirstlon  of  that  time, 
and  is  founded  upon  the  promise  of  the  do- 
fendaot.  turniahed  by  ila  note,  to  pay  such 


.... . amount  of  tbe  purchas.  , , 

ihey  would  have  been  required  to  nirrendei  th« 
notes.  But  this  they  did  not  do,  and  they  stilt 
bold  Ihe  note  In  queatioo.  In  effect,  it  Is  an 
express  piomlse  to  pa;  so  much  of  the  purchiu« 
money.  It  is  not  seen  bow  the  remedv  by  tbia 
action  is  Inconsistent  with  that  founded  upon 
the  implied  promise  to  pay  for  the  goods,  the 
practical  effect  is  tbe  aame,  and  both  proceed 
upon  the  afflrmaoce  of  tbe  sale.  While  tbe  a» 
tion  upon  tbe  note  is  nol  consistent  with  the 
repudiation  and  proceeding  in  disregard  of  the- 
credit  in  the  courts  of  New  Jersey,  the  Incono- 
palibllity  in  practical  effect  bad  relation  to  thtt 
time  of  application  of  remedy,  and  nol  sub- 
slantiallv  to  ila  nature  or  purpose.  The  con- 
clusion follows  that  the  defense  cannot  effeo- 
tually  rest  upon  the  doctrine  of  election  of 
remedies,  as  those  pursued  In  the  New  Jeiaej 
courts  were  not  inconsistent  in  their  purpose 
and  effect  with  that  of  this  action.  But  relief 
from  that  defense  does  not  necessarily  enable 
the  plaintiffs  lo  recover  here.  When  it  ap- 
peared, as  alleged,  tbai  ibe  plaintiffs  bad  taken 
the  proceedings  by  attachment,  and  in  the 
chancery  auit  in  thai  State,  their  pendency  ihcro' 
presumptively  operated  by  way  of  abatement 
of  tbe  present  action,  else  the  plalnliffa  may 
havehad  the  means  of  twice  collecting  the  samtt 
debt ag&instlhedefendant  Bmbreey.  Hanna,  . 
5  Johns.  101.  The  plaintiffs,  however,  if  Ihe 
facta  permitted,  may  have  shown  thai  tiioaa 
proceedings  had  been  diacontiaued,  or,  as  they 
did  not  charge  the  defendant  personally  with 
Ihe  debt,  Ihat  neither  of  tbem  was  effectual  to 
produce  any  fund  lo  apply  upon  tbeir  claim, 
or  that  they  could  be  productive  of  a  sum  ap- 
plicable to  It,  sufficient  partially  only,  and  lo 
whui  eilenl,  to  satisfy  it.  The  plaintiffs  offered 
to  prove  that  tbe  attachment  proceeding  bad 
been  disconlinued;  also  offered  evidence  in  ro- 
lation  to  proceedings  founded  upon  the  cUtin* 
eery  suit,  with  Ihe  view,  as  claimed,  of  making 
it  appear  Ibat  nothing  bad  been,  or  could  by 
them,  aa  creditors  of  the  defendant,  he,  rcalJiea 
bv  such  proceedings:  and  that  such  suit  wa» 
unproductive,  through  the  action  of  the  re- 
ceiver, for  such  purpose.  Those  facte  were  e»- 
sciitially  Important,  and,  if  permitted  to  prove 
Ibem,  it  must,  tor  the  purposes  of  tbe  quesliorv 
here,  be  at£Uiiied  that  Ihey  would  have  beea 
ahoivn  by  evidence  legitimate  for  that  purpose. 
Tbe  exclusion  of  tbe  evidence  so  offered 
as  error,  and  for  that  reason  l/it  judgment 
ould  be  revtretd,  and  a  new  trial  granted^ 
«ts  to  abide  Ihe  event 
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except  Vwan  and  BrowM.  JJ., 


HioDi-urD  Avum  &  B«i;t  R.  Co.  t.  Bitkt. 
ALABAMA  S1TPREMB  COURT. 


Margaret  A  BTJRT. 


Stopplaff  »  tnUn  dntwn  by  »  dammjr 
eAf^ne  with  no  r«£iil»r  atoppinc  plaea 
for  »  rownnwhlft  time  aa  a  requnt  to  Hop 
ta  not  tbe  fall  meaanra  of  Uw  ooaduotor'*  dutr. 
but  before  itartliiK  bs  miut  we  that  no  passen- 
C^  lain  UwaotorailfchtlnB.orin  a  poaltlon  that 
will  ba  perilon*  If  tbe  train  itarta. 
(June  8,  UBLI 

APPEAL  br  defeodant  from  a  Judgment  of 
Ibe  drcnit  Court  for  JeSersoD  Countf  in 
fft-vor  of  plaJDiUI  In  au  acUou  brought  to  re- 


coTer  damag^H  for  persooal  loJuHea  alleged  to 
bave  nsulten  from  the  negligence  of  defend- 
ant'fl  fieirantfl.    AJflmfd, 

PlaintifF  was  a  passenger  on  one  of  deferd- 
ant'a  trains  drawn  b;  a  dummy  engine  Sho 
told  the  conductor  her  destination  and  vben 
tbe  cars  stopped  there  Khe  attempted  to  get  off 
and  was  injured.  PUlDtiSclaiDaed  that  whea 
the  curs  flopped  abe  proceeded  to  atigbt  with- 
ODt  delii}'  and  that  the  cars  started  too  soon, 
tb rowing  her  tn  tbe  ground.  Defendant 
claimed  that  the  cars  stopped  a  reasonable  ti in o 
to  allow  passengers  to  alight,  that  several  did 
alight  in  safetj  and  that  before  tbe  conductor 
aignalled  to  go  ahead  be  looked  to  see  If  anj- 
one  else  wlsbed  to  get  off  and  failed  to  se« 
pislnllfl,  who  na*  alighting  from  the  opposite 
aide  of  the  car. 


NOTM.— Duty  0/  r 


Itlat] 


\Qytoa  conduetora  in  itoppfno  O"' 

ftnrtlnfr  tralnt. 

t  milway  offldala  and  as«nla  t 


lable  Di 


wof 


tbeMartlDcot  lli  tnlna  rcentral  H.*  Bkg.  Oo. 
rcifj.  W  Qa.  W, «  Ga.  7401.  and  to  cf  re  Its  paiscu- 
secainttatialnadiie  notice  of  tbe  approach  of  the 
ti*In  to  Ita  stattona,  in  order  that  ttae  pasaenKets 
wbo  are  to  laava  Uie  can  ma;  prepare  to  allKbt. 
D«waoo  T.  XoakvUle  *  N.  B.  Co.  \Ky.)  11  Am.  A 
Ba«.  R.  B.  Cka.  IM.  Bee  Fattenon,  Ballwar  Aod- 
itentLaw,  l%T. 

DiQrtt  of  eon  re^iifrcd  o/  earria: 
Tta«  blKbeat  decree  o(  care  and  alcUl  ta  required 
la  tbe  ttanaportaUoD  of  puseoKeia.  Waahlnffton 
*  O.  R.  Co.  T.  Tamell.  t6  U.  8.  179.  a  L.  ed.  tSS; 
Rporge  T.  St.  Louta,  Iron  »t.  &  8.  R.  Co.  U  Ark. 
■la,  1  Am.  ft  Bng.  K.  R.  CSa.  Ml:  Delaware.  LAW. 
a.  CD.  T.  Daller.  87  M.  J.  L.  Std;  Brunswick  ft  A.  B. 
Co.  T.  Oale,  StOuSSS-.  Baltimore  ft  O.  K.  Co.  T. 
WtRbtman.  IB  OratC4Sl;  Hackof  v.  Utasourl  Pao.  B. 
Oo.  IS  Fed.  Ben.  at;  Jamlaon  r.  San  Joa£  ft  S.  C.  B. 
Odl  SS  Oal.  en,  S  Am.  ft  Sag.  B.  R.  Caa.  UOO;  Pltla- 
bunth  A  C  B.  Co.  V.  Pillow,  K  Pa.  Slid;  PeoDeylvB- 
niB  Co.  T.  Kof .  KB  0.  H.  <a,f<II..  ed.  Ul.  1  Am.  ft 
biK.  K.  R  Cas.  !». 

Wbere.  after  oomlng  to  a  full  Mop,  and  wblle 
paaaeagtm  were  allftbtloK,  Ibe  train  wm  Buddent; 
B]orE*<  wiitiaut  war  Ding.  It  la  Immaterial  whether 
ifae  n  ot  on  wu  backwurd  or  forward.  The  fact 
[bate  pjBsngvr  lnJur«dunderaucbclrcumiitanoea 
was  Intoilcatfld  would  not  relieve  the  company 
[rom  Uabllitf.  Buob  inloiloatlon  would  hare  a 
beaTlncat>on  the  question  of  oontrlbutory  necU- 
SCDOS.  UilHman  v. New  York  Cemt.  &H.  B.B.CO. 
•  Tbomp.  ft  a  586.  4  Hnn,  4I»,  KlX.Y.tO. 

A.  ibUwi;  oompan;  haa  not  dkcharted  Ita  dutj 
to  Its  pMrona  or  rebeved  llaelf  from  liability  to 
then  until  it  baa  stopped  at  tbe  end  of  their  Jour- 
ley  a  reasonatile  time  for  them  to  get  off  tbe  train 
m  aafetf.  JeSenonTlIle,  U.  ft  L  R.  Co.  v.  Panoa* 
Ice.  51  Ind.  42:  Keller  v.  Bloux  Qty  ft  St.  P.  a  Co. 
E7  moil.  1TB. 

It  la  the  duty  of  a  mllway  oompany,  at  a  Ume 
wbeo  pasKngers  are  getting  out  of  the  can,  after 
an  aoDouneement  b;  ite  oonduotor  that  ten  mln- 
uteawoatd  be  given  fat  retresbmenla.  to  permit 
tbeoaratoataDd  stfiL  Banter  v.NewTork  CeoL 
ft  H.  B.  U.  Co.  B  Hun,  MB. 

Hallway  trtina  are  bound  to  atop  at  stations  a 
rcaaonablD  leoph  of  time  to  enable  paasenirarslo 
cetonandoa.  8wl«ertv.Uannit>alftSt.  J.B.  Co. 
1SL.&.A. 


TS  Ho.  475,  S  Am.  ft  Bng.  R.  B.  Caa.  SB;  Wabasfa.  St. 
L.  ft  P.  it.  Co.  V.  Bector,  IH  III.  ^g^  S  Am.  ft  Bns. 
B.B.  Caa.»4. 


It  Is  the  Imperative  duty  of  a  railroad  oompany^ 
threugb  Ita  proper  aeenta,  to  give  reasonable  alff- 
null  of  the  departure  of  Itatralns  from  Im  station*^ 
and  tber  (bould  be  aucb  algnals  as  would  ordinari- 
ly attract  tbe  attendoo  of  pancnaers  and  otbei* 
Interested  In  the  movements  of  tbe  train.   Bhould 

passenger  noedlesftly  lolt«r  about  a  railway  sta- 
tion, and  neglect  to  board  a  train,  tben  tbe  com- 
pany, aa  re^rds  suoh  paneoKer,  la  only  bound  to 
:lse  ordinary  diUgeDuo;  and  It  to  the  duty  of 
tbe  pasacoger  to  use  caution  In  obaervlns  alg'nal* 
which  might  be  given  by  the  scents  of  the  compa- 
ny.   Perry  v.  Central  R.  Co.  88  Oa.  740. 

Starting  of  (roM. 

The  fact  that  the  conductor  of  a  train  about  to 
sre  a  atatlou  Is  Induced  by  the  conduct  and  coo- 
ersatlon  of  a  person  on  the  station  platform  tO' 
believe  that  he  does  not  intend  to  take  panage  oil 
the  train  will  not  relieve  tbe  company  frem  llal>ll- 
Ity  for  Injuries  recelred  by  such  person  In  ootiao- 
ince  of  the  coadunor's  starting  the  train  wlth- 
glTlog  him  time  to  get  on,  provided  tbe  con- 
ductor actually  aaea  him  attempttng'  to  board  the 
train  when  be  givea  the  signal  to  slarL  Swlgert  v, 
Bannlbal  ft  St.  J.  R.  Co.  75  Uo.  4TS,  B  AnL  ft  Eog.  B. 
B.  Cae-SS. 

^rrler  Is  liable  for  Injuries  to  a  paaseuger  la 
alighting  from  a  train,  caused  by  the  Btartlng  of 
the  train  wltb  a  ]erk  without  giving  suOoient  tlma 
to  alight  In  satety.  Teias  ft  P.  R.  Oo.  v.  Hillei,  U 
L.  R.  A.  B05.  and  noU,  79  Tei.  78. 

He  must  provide  safe  means  of  access  to  anft 
from  Its  stations  for  the  use  of  passengers,  and  paa- 
sengers  have  tbe  right  to  assume  ihat  the  meana 
provldeUare  reasonably  aafe.  Delaware,  L.  ftW. 
B.  Co.  T.  Trautwein,  1  L.  B.  A.  435.  5£  N.  J.  U 
IBB;  Murphy  v.  Rome,  W.  ft  O.  B.  Oo.  31 N.  Y.  B.  B, 
3». 

A  railroad  oompaoy  Is  bound  to  use  a  high  do- 
gtee  of  iklU  and  vlgllaoce  to  guard  against  acci- 
dents to  Its  passengers.  Palmer  v.  Delaware  ft  H. 
Canal  Co.  117  N.  T.  ITtk 

The  duty  of  common  carrleiB  with  reepeet  to  Ui* 
transporttitlou  ol  peisooa  and  property  is  Inde- 
pendeut  of  oootract.  Delaware,  L.  ft  V,  B.  Co> 
V.  Trautwein,  mipm. 

Duty  of  carrier  to  land  passenseTS  safely.  Seo 
note*  to  Missouri  Pao.  B.  Co  v.  Kortbam  iTei.l  8 1> 
R.  A.  aaS;  Walker  v.  Vlcksburg,  B.  ft  P.  H.  Co.  (La.> 


}  L.  E.  A.  31)0. 


Alabama  ^Jupbekx  Coubt. 


Junk, 


The  court  chnrged  tb«  Jury  m  follows ; 
■'  It  n'M  Ihe  duly  of  defendant,  on  reaching 
the  etoppfug  plflce  at  Bi.  John's  Church,  to 
-Mop  tlie  dummy  a  reasonable  len^h  of  ttme 
for  plaintiff  to  alight,  and  tbe  plaintiff's  dutr, 
nhcD  it  stopped,  to  alight  with  reasonable 
-dliiKfnce;  that  when  It  stopped,  if  the  con- 
duclOT  went  lo  the  car  (n  which  plaiiiliS  wai, 
■to  help  the  pasHn^rs  off.  and  If  during  such 
rpnsomiblc  lirac  given  for  paMeiiff>-m  to  nliglit 
1)laini]0  nna  ap  and  in  the  act  of  Bl.'ghtittg,  it 
-was  Ihe  dut;  of  the  conductor  to  know  it,  and 
not  start  the  train  while  she  was  in  the  act  of 
ailgh'lng:  that  if  Ihe  irain  slopped  a  rrasni 
Icn^ih  of  lime  for  (he  plainliff  to  ali^'bt,  and 
at  Mie  expiration  of  such  time  she  was  still  In 
ber  seat,  and  uot  in  the  act  of  getting  off.  then 
tbe  conductor  had  the  right  to  turn  his  atten- 
tion awa.v  from  tbe  car  lo  the  enginrer,  and  to 
signal  tbe  engineer  to  go  abead,  and  if  thcre- 
ulicr  plflfntia  arose,  and  attempted  to  alight, 
4nd  fell,  the  defendant  is  Dot  liable,  unless  the 
oonductur  or  engineer  acluiUly  knew  she  was 
trying  to  get  off,  and,  so  knowing  it,  could,  by 
"the  exerclM  of  ressonahle  care,  have  pre- 
vented her  fall."  The  defendanl  requested 
1hc  court  togiTetbefollowinr  written  charges, 
which  were  refused;  (1)  "That,  if  the  train 
•topped  a  sufficient  time  to  allow  Ihe  plaintiff 
Itme  to  ^et  off,  then  the  defendant  was  not 
guilty  of  negligence  in  its  mansgement."  (2) 
"  That  if  the  juty  believe  that  the  car  slopped 
*t    bt.  John's    Church   a   sutBcient  time   for 

Ilaintiff  to  alight,  and  tbe  conductor,  without 
noniag  of  the  iDteollon  of  ptalntiSto  alight 
there,  and  without  knowing  or  seeing  tbat  she 
was  In  the  act  of  alighting,  stnrtcd  the  train, 
then  tbe  defendant  would  not  be  guiltv  nf  neg- 
ligence, and  plaintiff  would  not  be  entitled  lo 
TfCover,"  (3)  "If  tbe  Jury  believe  from  Ihe 
•eTldfnce  Ihat  the  train  came  to  a  full  stop  at 
tbe  place  wbere  the  plaintiff  wished  to  aligti', 
And  remained  there  long  enough  for  two  Indies 
in  another  seat  of  tbe  cnr  to  alight  tlierefrom 
earcly,  then,  od  tbe  undisputed  evidence,  aa  to 
-the  chaticler  and  construction  of  the  car  in 
which  plaintiff  was  riding,  ihta  was  a  reason- 
able time  for  tbe  car  to  stop  for  the  plsiniiff  to 
ali>rbt"  (4)  "That  if  the  juiy  believe  from  the 
ovideoce  tbat  the  train  of  the  defendant  was 
stopped  at  8i.  John's  Cbarch  for  a  reasonable 
lime  for  plaiotiff  to  have  alighted  from  the  car, 
then  after  this  time  tbe  conductor  was  not  re- 
<jiiiied  to  be  OD  the  lookout  for  tbe  plaintiff  to 
alight."  (R)  "That,  under  the  evidence  in  this 
-caw,  tbe  I  rain  slopped  at  Si,  Jo)  in 's  Church 
A  reasonable  lime  for  plainlifl  to  alight." 

Mr.  AtaxBJider  T.  London  tor  appeK 
lant. 

Mr.  Blehmj^  H.  Fries  for  appelleo,  ' 

Colenan,  J,,  dellrered  the  opinion  of  tbe 

The  plalDliS  sued  to  recover  damages  for 
personal  injury  alleged  to  have  been  susiaiued 
in  consequence  of  tbe  negligence  of  tbe  de- 
fendant by  moring  forward  the  train  upon 
which  she  was  a  passenger  while  she  was  in 
the  act  of  alighting,  and  Itefore  she  bad  rea- 
sonable time  10  get  off.  We  regard  the  law 
with  respect  to  the  duty  to  he  escrciscd  by  or- 
■dtnary  railroads  for  tbe  safety  of  passengers 
petting  on  and  off  Ibeir  Iraina  as  well  settled. 
]3  L.  K.  A. 


When  a  train  of  an  ordinary  railroad  Is  brought 
to  a  stand-still  at  tbe  proper  and  uaual  place 
for  receiving  passe ogers. and  for  permiuing  pas- 
sengers to  alight,  and  reoiains  stationarv  for  a 
rea'-onahly  suHclent  length  of  time  for  this 
jiurpose,  the  duly  of  tbe  trainmen  In  ttiis  ro- 
garo  has  been  performed;  but,  while  tbe  |ier- 
formance  of  this  duly  may  relieve  tbe  train- 
men from  Ihe  further  duty  of  seeing  imd 
knowing  that  the  pnssengera  are  on  or  off.  aa 
the  case  may  be,  even  this  would  not  ex^ii^c 
from  culuaoility.  if  tbnse  Id  cbarire  nf  Ilie 
train  In  fact  saw  or  knew  thai  its  movement 
wnold  probably  imperil  a  passenger  in  the  act 
of  getting  off  or  oo  ibe  train,  and,  in  diaiegnrd 
'  "      peril,  caused   tbe    I     '     "" 


Tbe  law  baa  alao  been  well  settled  In  legard 
to  tbe  duty  of  the  driver  or  the  person  in 
charge  of  aborse  car  operated  for  tbe  carriagv 
of  passengetv.  In  tbe  latter  case,  It  is  Ihe 
duty  of  Ihe  driver  to  await  a  sufficient  lenglb 
of  time  to  enable  passengers  to  alight  in  safety 
by  the  exercise  of  reasonable  diligence,  and, 
in  any  event,  to  see  and  know  that  uo  passen- 
^r  ia  in  tbe  act  of  alighling,  or  is  otherivise 
ID  a  poaltlon  which  would  be  rendered  perilous 
hy  a  movement  of  the  car.  If  he  fail  in  these 
respects,  and  Injury  results  from  such  failure, 
bis  employer  Is  liable.  90  Ala.  68,  tupra.  Tbe 
reasons  for  applying  a  different  principle  in 
the  case  of  ordinary  railways  and  horse  cnra 
are  fully  slated  in  90  Ala.  nipra.  The  case  of 
North  Birmingham  St.  R.  Co.  v.  CaMmeood,  89 
Ala.  iMI.  was  one  in  which  Ihe  pasaer)ger-cars 
were  drawn  by  a  dummy  engine.  Plaintiff 
testified  In  that  case  that  she  gave  the  notice  to 
atop  hy  (lulling  the  hell  strap,  and  upon  this 
signal  lieing  given  the  tralnstopped.  it  was  it) 
evidence  that,  by  a  rule  of  the  company,  paa- 
sengers  were  required  U>  molion  tbe  conduct- 
or when  they  wished  to  get  off.  This  much 
of  Ihe  evidence  is  slated  lo  show  that  ibe  rules 
of  the  company  in  regard  to  stopping,  appli- 
cable to  ordinary  railroads,  having  regular 
Btnliona,  did  not  apply,  but  ilsmanngcment  for 
tbe  convenience  o!  passengers  in  regard  to 
stopping  was  somewhat  similar  to  that  of 
street  borse  cars;  tbat  is,  the  train  would  stop, 
on  being  sigosled  to  tbat  effect  by  the  parscn- 

5er,  at  any  place  where  a  municipal  ordinance 
id  not  prohibit  it.  After  laving  down  the 
general  rule  applicable  lo  ordinary  railways, 
Ihnt  tbe  stoppage  required  was  for  a  time  rea- 
sonably aufflclcnt  to  enable  the  passengers  lo 
convt^nienMy  aligbl,  thecourtinSSAIa.,  mpra. 
added  that  "  the  duty  of  keeping  a  diligent 
lookout  rested  on  the  engineer  and  conductor, 
to  see  that  a  premature  start  of  the  train,  such 
as  might  endanger  her  safely,  should  not  be 
negligently  made."  Where  dummy  engine* 
~~e  used  for  the  tracsportatlon  of  passenger!, 
id  conductors  are  in  the  control  of  the  ears, 
andthereare  noregularstcppingplacesor sta- 
tions for  receiving  and  putting  off  passengers. 
and  the  conductors  are  not  Informed  in  ad- 
e  where  the  pnssengerB  desire  to  alight, 
:annot  know  how  many  are  expccied  to 
alight  when  tbe  motion  or  aignal  Is  given  to 
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■top,  and  Ute  mMt  and  condilfoni  for  goveia- 
taig  Micb  flngioM  U)d  can  for  cmirTfng  paMeu- 
gers  aic  DOt  such  u  to  ioTokn  tae  pmciplet 
whlcb  prcT^  in  oTdlnair  niliriTB,  tbe  pre- 
■amptlon  doM  not  triae  that  tbe  auljr  of  tbe 
conductor  ia  pniunnecl  t>j  mcTel;  Uoppine  * 
reasonable  leofttb  of  time.  ButBcient  to  enable 
passengeiB  to  get  on  or  off,  but,  tn  sucb  case«, 
tbe  Bame  meaanre  of  duly  la  required  as  that 
imposed  upon  the  driver  of  a  hoise-car;  that 
is,  he  shall  inform  bimself  bj  lookloK  and  »ee- 
ine  bow  many  pBaseagera  desire  and  Inteod  to 
■ligbt,  and  In  any  event,  to  see  and  know  that 
DO  iMMeDKer  U  in  the  act  of  allgbilng,  or  Id  a 
position  wbicb  nonld  be  reodeied  perilooa  by 
pntlfiig  the  car  tn  motion.  If  after  stopping 
and  waiting  a  rmsnnable  time  for  paaseoEerB 
to  Bet  off,  tbe  cooductor  placei  bimself  in  a 
poMtion  where  he  can  see  and  know,  and  there 
are  no  indications  that  others  have' any  desire  or 
iotend  to  alight  or  gel  on,  tbe  conductor  may 
UieD  cause  tbe  car  to  more;  and  If  pasgenger*, 
after  this,  attempt  to  get  on  or  off,  without 
further  Dotice  to  tbe  conductor,  and  be  baa  no 
actual  knowledge  of  their  inteoIioD  and  posi- 
don,  they  do  bo  at  their  peril,  and  not  at  tbe 
peril  of  the  carrier.  The  flnt  and  second 
charges  requested  by  defendant  relieved  tbe 
conductor  of  the  duty  to  take  any  precaution 
or  steps  to  Inform  himself  as  to  whether  ptsln- 
dff  was  In  the  act  of  alighting  at  the  time  he 
■ipialed  ttie  engineer  to  go  forward.    We  are 


not  prepared  to  bold  "that  a  sufBclent  time  to 
allow  tbe  plaintiff  to  get  off"  cornea  up  to  the 
rule  declared  in  repeated  dedslons  of  ibis 
Sta'e,  wheie  we  have  held  "  that  tbe  train 
must  await  a  sufflcfent  len^h  of  time  to  en< 
able  paMcngers  to  alight  in  safety  by  the  exer- 
cise of  lesaonable  diligence"  or  "to  convenient- 
ly altgbt."  The  charges  asked  to  this  effect 
were  calculated  to  mislead  In  respect  to  the 
lime  the  train  was  required  to  await.  Tho 
court  was  not  authorized  to  charge  the  jury, 
as  a  matter  of  law,  that,  because  two  other 
ladies  had  alighted  with  safetv,  the  car  had 
atopped  a  reasonable  time.  Tbls  mav  have 
been  matter  for  legitimate  argument  before  tbe 
Jury,  but  did  not  autboriie  the  lefnil  con(?lu- 
sfon.  The  plaintiffs  testimony  tended  1o  show 
that  she  arose  for  tbe  purpose  of  getting  off 
as  soon  as  tbe  train  stopped,  and  that  the  con- 
tinued to  move  in  (hat  direction  until  she  was 
thrown  off  by  tbe  sudden  movement  of  tbe 
Tbe  same  objection  obtains  against  the 


fifth   charge.     Tbta  charge   also   invades  the 

of  the  Jury.     The  fourth  charge  may 

assert  tbe  principle  applicable  to  ordiDHrj  rail- 


province  o 


roads,  but  does  not  apply  to  dummy  engines, 
under  the  facta  proven  In  this  cose.  The 
charges  given  to  the  Jury  by  tbe  trial  court  are 
In  accord  with  tbe  views  of  this  conrt  herein 
expressed. 


UASSACHUBETTS  SUPREME  JUDICIAL  COURT. 


James  BURT 

ADVERTISER  NEWSPAPER  CO. 
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1.  Free  and  opan  eoasMMit  ajul  orlti- 
ci«^  npOD  tbe  aots  of  a  penon  whiott  ana  mat- 
tera  of  publle  oonoem  an  privileged. 

«.  Tbm  prlvll«K«  of  dlaenaalan  as  to  Uie 
acta  ot  puUlo  persons  does  not  extend  to  ttae 


«  defense  for  Its  pulilioa- 


mJUsaUoo  of  damages,  except  vbere  defend- 
ant's Ubel  refen  to  and  professes  on  Its  faoe  to 
be  based  on  the  former  one. 

5.  Whww  one  tib^rgaA  with  frwiid  In  tna 
New  York  custom  houss  admits  that  sugar  was 
valoed  there  lowar  tlian  In  Boston,  and  olalms 
that  tbe  Doetoo  polarlscops  gives  too  higb  a 
valuatlOD.  evidence  that  it  doea  not  Is  admlgslble. 

6.  Dftnacoa  flrom  patdloatlon  of  »  li- 
bel eannot  b*  Mthaneod  br  the  reput»> 
Ilcatlon  thereof  by  other  peraona  even  ff  tliore 
was  a  genenl  probablUty  or  its  republleatlon, 

(June  »,  leou 

EXCEPTIONS   by  defendant  to  rulings  of 
the   Superior  Court  for   Suffolk   County 
made  during  tbe  lilal  ol  an  action  brought  to 
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M  of  jMiMle  men  allowabU. 


irbe  pnblli]  oonduct  Of  a  public  man  la  Tuatter 
at  publlo  Interest,  and  maj  be  dMcuased  with  the 
fnlieai  fiaedom.  It  mar  be  made  the  subleot  of 
bortJle  crWciim,  provided  t^  language  of  the 
writer  tM  kept  within  the  limits  of  an  honest  lu- 
_  1  publlo  duty,  and  la  not 
s  of  promulgating  slonderaui  and 
mUegatlona.  The  queetloo  for  the  Jury 
H  wbeUiar  the  writer  has  tranagreeaed  the  tK>unds 
wttbln  whiob  oonments  ought  to  be  ooDfined;  or 
wtasChar  It  was  made  the  ocportunlti'  for  gratify. 
loC  penonal  vlndlctlTenees  and  boalillty.  Sey- 
Moor  V.  Bntterwonh.  8  Fogt.  it  F.  arx:  Wlilte  v. 
Klchola,  U  U.  a  8  Bow.  ttT.  II  Ii.ed.6SI;  Moore  v. 
Bauer,  tf  H.  H.  lU;  Forward  v.  Adams,  T  Wend< 
»C  Oook  T.  Hm.  8  Sandf.  Ut;  VanWyck  v.  Qutb- 
rl&  4  Dner,  MR:  VanWyck  v.  Asplnwall,  IT  S.  Y. 

13L.  RA. 


im.  Bm  Campbell  v.  Bpottlswooda,  I  Best  ft  B.  T7S; 
Smith  V.  Tribune  Co.  i  Blss.  UT:  Saydcr  v.  Fulton, 
H  Md.  128,  B  Am.  Rep.  814;  Aldrlch  v.  Pren  Prlot- 
Ing  Co.  9  MInu.  138:  Powtirs  v.  Dubois,  IT  Wend.  83; 
4  FleM,  Lawyers'  Brief),  I GU. 

The  official  oonduct  ot  men  In  public  Ufa.  and 
tbe  fItDe«BSDd  olalms  o(  caudldstes  for  official  sll^ 
tiOQ,  ire  talr  subjects  (or  raview  and  crltlciam  In 
tbe  publlo  prJDts.  aod  such  hooeet  orttlclsm,  al< 
tbougb  It  be  unfriendly  and  severe,  can  give  no 
occaslOD  for  tbe  sugRestlon  that  It  proceeds  from 
unworthy  or  Indirect  motives.  Hartv.  Towosend, 
K  How.  Pr.  88. 

Judaea  and  Cert-book  writers  furnish  plentiful 
deflnitlona  of  wliat  constitutes  a  libel,  wltli  varying 
ghadee  of  dlffcrenoe.  They  all  agree  tbat  a  mall- 
clous  publication,  tending  to  eipose  a  person  Co 
ridicule,  Cimtempt.  batred,  degrodailoa  ot  eburao- 
ter.  la  libelous.   1  Addison,  Torts.  SOS;  Bergmsnn  v. 


See  also  20  L.  R.  A.  440;    20  L.  B.  A.  531. 


Habuohusettb  SuFftBMB  Jduicul  Cotrar. 
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recover  dnranfcos  for  the  pubUcaiion  of  an  al- 
leged libel  wbict)  reaulied  la  i  verdlrt  in  favor 
of  plaintilT.     Suttairied. 

Tbe  facts  eulticiently  appear  lu  tbe  opiniDn. 

Mtttrt.  A,  ttmmeaw^y  aad  H.  N.  Bh«l- 
don,  for  defeDdaQt: 

The  Bjrae  report  aod  affldavlla  were,  by 
reference,  iocorporaled  into  the  alleged  Ilbela. 
According);  thia  report  Rud  these  afBdavlis 
(hould  han  been  ad  mi  tied  In  evidence  as  reall  j 
It  part  at  the  articled  complBined  of, 

Oxii  T.  f^uffAu,  Rvan  &  M.  113:  VanVaOor 
T.  Waikup,  46  Cal.  124, 184:  Darbji  v.  Ouulty, 
1  Hurlst.  &  N.  1,  11;  Morehead  v  Jona,  3  B. 
Hod.  310;  Btx  j.  Lambert,  3  Cnmpb.  898; 
WeaMT  V.  Hotid,  1  Car.  &  P.  2»8;  Thornton 
V.  Stephen,  3  Mood.  A  Rob.  4S;  i/Mffty  t.  ffar- 
^  4  Foat.  &  F.  227;  ifojA  v.  Benediei,  2S 
Wend.  U6;  douAi  t.  Tr«ed,  13  Wend.  12; 
BotrMciu  t.  Lothrop,  1  Johoe.  380;  Jjn-ilppf  t. 
Fotttr,  41  Hlch.  742;  Thompmn  t.  Boyd,  Ulll. 
80;  Founir  v.  6iJA«r{,  98  lU.  69S;  Child  t. 
.Simor.  IS  Pick.  GOS. 

This  evidence  was  competent  apon  tbe  qa's- 
tioD  of  dama^,  (o  ihow  that  defendant  had 
made  lis  publications  in  good  faitb  dod  with- 
out axij  aclnal  malicious  mteotjon. 

maekbuTn  v.  Miekburn,  8  Car.  ft  P.  148,  4 
Bing.  890;  J«Ui»on  v.  Ooodwin,  43  Me.  387; 
BotdildM  T.  Porter.  80  Conn.  414;  Pi-y  v. 
Bennett,  38  N.  Y.  S24;  Stanley  v.  WM,  31 
Bsrlj.  148;  Broan  v.   Wright,  6  La.  Ann.  858. 

The  defendaot'e  ofTer  was  not,  as  In  Lothrop 
T.  Adam*,  1SS  Mass.  471,  477,  to  show  Ihat 
reports  were  In  circulation  amlnet  the  plaln- 
ttff,  unknown  to  the  defendant  before  tbe 
pnbllcBlion,  but  to  show  public  documents 
published  and  circulated  by  the  United  Stales 
goverameot,  contalnlog  the  same  charges  as 
the  libels  and  weightier  charges  of  the  same 
chHracteT,  and  made  in  terms  tbe  eipreas  ground 
■nd  foundation  of  Its  statements. 

Whitney  f.  JanettiUe  Ootette,  5  Bisa.  880; 
Willoter  t.  Bill.  72  N.  T.  86;  ReynoMt  v. 
Twker,  6  Ohio  St  516;  Halfteld  v.  La§htr.  81 
N.  Y.  346;  Larrabee  v.  Minne»ota  Triune  Co. 
86  Mion.  141;  Bakt  t.  StaU.  19  Tex.  App.  14. 

These  articles  were  privileged.  If  any  of 
them  were  privileged,  or  IF  an;  of  tbe  charges 
made  against  the  plaintiff  were  privileged,  then 
the  issue  as  to  these  was  whether  the;  were 
published  without  malice,  in  good  faith,  and 
In  the  honest  belief  of  their  truth;  and  tbe 
evidence   offered   was    competent    upon    that 


Jnnes.  M  N.T.  M-M;  Bjinee  v.  Hatliewa,  IS  N.  T.  g. 

B,  r4. 

When  miTOne  Consents  to  l>e  a  oandldHte  for  a 
public  offloe,  be  mult  be  considered  as  putting  his 
cbnnicler  iDlssue,  HO  taraBreapeols  hlsfltnett  and 
quallQcfltlons  for  (he  office;  and  public&dons  of 
tbe  Iruib  on  tblsBubJeot.  with  tbe  hooeat  Inteut  of 
tnformlogr  tbe  people,  are  not  libelous.  Com.  y. 
Clap,  4  Mass.  V».  Com.  v.  OdeU,  3  Pittsb.  44a. 

Tbe  editor  ot  a  nevspaper  mar  lawfully  pubUsb 
tbe  faot  that  a  person  baa  t>een  arrestod,  and  upon 
what  charge.  Caher  v.  Severanoe,  K  He.  S;  4 
Walt.  Act.  and  Def.  309. 

The  eaaa  are  unlfonn  In  holding  that  If  the 
wnrds  used  are  capable  ot  a  congtmctloD  which 
-will  maketbem  actlooable  It  pnacnls  a  queatioo 
for  the  Jury,  even  though  the;  are  also  capable  of 
an  Innocent  oonstracclon.  It  Is  onlr  when  the  lau- 
1SL.RA. 


BratOty  t.  Htath,  13  Hck.  183;  Beminnbm 
Congdon.  2  Pick.  810;  aaan  v.  Tappan,  ^ 
Cuah.  104;  Z^ouJerv.  Airb,5A]Ieii,33;  Atwitt 
V.  Maekintoth,  130  Mass.  177. 

It  was  competent  for  tbe  defendant  to  put  io. 
such  teatimoD;  a*  this  in  mlligaLion  of  dani' 
agea. 

Cooke  T.  (/Brim.  2  Cranch,  C.  C.  H;  Wtth- 
erbee  r.  MariJi.  30  N.  H.  081;  Minttingtr  v. 
Kerr,  9  Pa.  813;  GaUowiy  v.  Courtney,  lO 
Rlch.  L.  414;  Entlon  v.  Cramer.  S4  Wis.  330; 
Taylor  t.  Chureli,  8  N.  T.  403;  Hvion  v.  2}aU. 
19  Mich.  17;  Weed  v.  BObint,  89  Barb.  81S; 
Burt  V.  MeBain,  39  Mich.  360,  288. 

The  damage*  may  be  swollen  by  proof  of 
actual  or  express  malice:  whether  this  is  or  la 
not  contended  to  exiit,  thev  may  be  mitigated 
by  offlrmative  evidence  of  the  deieudant'a  goocb 
faith  and  freedom  from  actual  malice. 

ScHpp*  v.  Beiily,  38  Mich.  10;  Tnu  t.  Plwn~ 
iey,  36  Me.  466;  Baighl  v.  Boyt,  50  Conn.  KS; 
Doe  T.  Son,  83  Hun,  638;  ^niondi  t.  Carter. 
■"  'T.  e.  468. 


defendants  In  making  the  publication,  and  the 
circumstances  under  which  it  was  made. 
Caldwell,  J.,  In  Erber  t.  Bun,  12  Fed.  Rep. 


BIgelow,  Ch.  J.,  lu  Markhatn  v.  fiuwaU,  1» 
Allen,  678,  870. 

la  such  case  the  degree  of  malice  would 
properly  measure  the  damages. 

Coffln  T.  Co^n,  0  Mass.  1,  6,  44. 

Though  tbe  presumption  of  legal  or  techni- 
cal malice  is  conclusive  so  fat  as  concema  the- 
maintenance  of  tbe  action,  yet  such  evidence 
as  was  offered  by  this  defendant  is  competent 
to  reduce  tbe  amount  of  the  damages. 

Liek  V.  Owen,  47  Cal.  253;  Jfar*»  t.  Baker 
28  Minn.  163;  llmeitt  t.  PUmeer  Prtt*  Ca.  38 
MIdd.  178;  Stmw  v.  Early,  88  IlL  461;  Shipp 
V.  Story,  68  Qa.  47;  Edgar  v.  XeuieU,  24  XT.  a 
Q.  B,  315;  Cook  v.  Berkley,  2  N.  J.  L.  169. 
See  Carpenter  v.  Bailey,  08  N.  H.  090:  fcMtoM 
T,  Oramer,  54  Wis.  390,  235;  Stou  t.  Cbnenw, 
4  Conn.  18. 

Evervone  has  a  right  to  comment  on  matter*- 
of  public  interest  and  general  concern,  bow- 
ever  severely,  provided  be  does  to  fairly  and 
with  an  honest  purpose. 

Benteood  t.  Harriion,  L  R  7  0.  P.  606,  681: 
Wn»on  V.   Walter.  I..  R.  4  Q.  B.  98,  94;   .Vinrr 

guAxe  Is  Incapable  of  a  construction  loJurloUB  to 
the  plaintiff  that  tbe  oourt  Is  Juatlflsd  In  wlUibold- 
Ibr  It  from  the  Jury.  Sanderson  v.  Caldwell,  4K 
S.  r.tm-.Thtah  V.  Tribune  Also.  BS  Hun.  988;  Purdr 
v.Rocheater  Print.  Oo.  W  N.  T.  818;  Townahend. 
Slander  and  Libel,  I  tS. 

Tbe  aa^ertfon  of  a  libel  either  by  Instnuatlon, 
Irony,  gueatlon  orallualon,  la  the  same  as  If  aaaertod 
directly  in  terma.  Folkard'a  BtarUc  Slander  and 
lilbeL  IBI.  I8S;  Olbaoo  v.  nOUaniB,  4  Wend.  Sft 
Bymes  v.  Mathews.  IB  N.  T,  S.  R  Tt. 

For  further  annotation  ou  this  sutiject.  see  note* 
to  Horey  v.  Homing  Jouroal  Asso.  (N.  Y.I  t  L.  B. 
A.  azi;  Frloe  v.  Conwaf  (Pa.)  8  L.  R.  A.  1S8:  StUara  ▼. 
Collier  (UaBB.)SIi.K.  A.  S80:  Hayes  v.  Press  Co.  (P^y 
B  L.  K  A  «3;  Byam  v.  ColUbB  iS.  T.)  B  L,  B.  A. 
US;  Park  V.  Detzolt  free  Freaa  Co.  <Mloh.)  1 1.  &. 
A.M: 
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w.  Detroit  Pett  A  T.Co.  49  Mich.  858;  Killg 
V.  TiiMitg,  L.  a  1  q.  B.  609. 

Surelj,  a  dliciusioa  of  the  public  mattnt 
ilirecUj  ofCeclinK  the  direateoed  commercia] 
proaperitv  of  Boston  and  Ite  vidDitT.  and 
« eighty  oejood  ever^lbiog  else  to  ill  gfiod 
citireiM,  must  be  privilcKctT 

WaaoA  T.  Waiter.  L.  R.  4  Q.  D.  9S,  04;  Kane 
T.  MuZtanetl,  2  Ir.  C.  L.  Rep.  402;  famjiMl  t. 
:^pi>tti*triopa£,  8  Best  A  S.  769;  Hari»  v.  CtitA- 
rraU.  HL.  T.  N.8.  801. 

Whoever  fills  a  public  position  renders  bim- 
m\t  open  lo  public  discussion,  and  must  accept 
an  Ulsck  aa  a  neceaaarj  iLoiigb  unpleasaut 
appendage  to  bis  office. 

Parmtter  7.  Coupland.  8  Mces.  &  W.  108; 
Hfymoar  v.  ButteraoTlh,  8  Foal.  &  F.  3Tfl,  377; 
CeUg  V.  Sberlodc,  L.  R.  1  Q.  B.  686. 68>*;  ilcd- 
leg  V.  Bari/ne.  4  Fost.  &  F.  234. 

Ereii  llie  local  lalerest  of  the  inhabitants  of 
BoUon,  lo  avoid  tbe  uofair  diversioo  of  Us 
hnwinwHt  to  New  York,  would  alone  be  suffi- 
cient to  c^  for  the  applicalioa  of  lliis  rule. 

Cox  T.  FetTtei/.  4  Foul.  &  F.  13;  Puretll  v. 
Saltier,  L.  R.  3  C.  P.  Div.  218;  Uarle  v.  Cath- 
t.aU.  »«pra;  Grant  v.  ^Ta1eTt.  10  Fed.  Rep. 
fllfl;  Pre«»  Go.  T.  Stmart.  12  Cent.  Rep.  275, 
119  Pa-  584;  DavU  t.  Duncan.  L.  R.  9  C.  P. 
3M. 

Plain tiO's  conduct  having  beeu  made  the 
subject  of  lu vet ti gallon  b;  the  Kcveromeot, 
ana  the  result  of  that  invest igaf ion,  with  the 
erideoce  wbicb  supported  it,  hnvme  been  pitb 
lished  and  circulated  broadcant  b;  the  natiooal 
^vernment,  aod  acted  upon  b;  the  removals 
of  officers,  and  then  brought  i°to  ^c  domain 
of  nailoDsl  politics,  these  matters  and  the 
plaiotiff's  connection  therewith  become  fit  sub- 
ject of  comment. 

KeUa  v.  Tinling.  L.  R  1  Q.  B.  699,  701; 
Smith  V.  Biggin$,  16  Gray,  251,  252;  Qott  v. 
Puit^fer,  122  HasB.  235,  238;  Barroiet  v.  Bell, 
7  Gt«t,  301,  813;  Oaueti  v.  Gilbert,  6  Grav, 
94.  97;  Moore  t.  BvUer.  48  N.  H.  161;  Palmer 
T.  Ometrrd,  48  N.  H.  211:  Ormiby  v.  Douglitu. 
87  N.  Y.  477;  Adeoeit  v.  Marth.  9  Ired.  L.  360; 
WTute  V.  JfuJioiU,  44  C.  tj.  8  How.  266.  11  L. 
ed.  501. 

Nor  will  the  mere  use  o(  strong  terms  of  con- 
detnaation.  mcb  as  robbery,  swindle  or  con- 
ipjracj,  and  the  like,  id  an  otherwise  privileged 
itatPDient,  take  awaj  that  character. 

SUnek  v.  Co%,  46  N,  Y.  427;  AtteiU  v. 
Maetintcfh,  ISO  Mass.  177,  182. 

There  bas  been  here  no  attack  upon  Ibe  per- 
sonal character  of  the  plainttS;  DOlbIng  bas 
been  said  of  him  except  in  connection  with  hia 
public  acts,  nor  without  adequate  and  more 
than  adequate  support  tn  official  publications 
of  official  records. 

Jforruon  v.  BOe/ier.  8  Fost.  &  P.  014;  Carr 
V.  Bomf,  \  Campb.  858,  ruile;  Tabart  v.  Tip- 
per, Id.  861;  Aiderson.  B.,  in  GatkereoU  v. 
ViaU.  15  Meat.  *  W.  819,  840;  OampbeU  v. 
SpeltiMooode,  3  Best  &  3.  768.  776. 

For  an  J  republication  not  actual  ly  privileged , 
bowever  innocently  made,  the  plaintiff  can 
recover  full  compensation  from  the  publiaher 
Ibereof,  and  therefore  be  cannot  recover  from 
defendaDt. 

SieteTU  ».  tlartaeU,  11  Met.  542;  Eenney  v. 
McLavghiiii.  5  Grav,  8;  Watkin  v.  H<dl,  L.  R. 
!  Q.  B.  390;  MiPhermn  v.  DanieU,  10  Bara. 
13  L.B.  A. 


&  C.  268,  269;  DeGretpigny  v.  Welledes,  5 
Bing.  392;  Snnt  v.  Jaerrit,  14  Wis.  663;  Fna- 
ier  V.  CAichuler,  ^6  Ohio  St.  9;  Fitzgerald  v. 
Stemnrt,  58  Pa.  348]  Frinu  v.  Battwiod,  4S 
Iowa,  640;  Larkin*  v.  Tarter,  8  guaed.  081; 
State  V.  Rvtman,  15  La.  Ann.  166;  Cade  r. 
Bed/lift,  Id.  492;  ^ate  v.  lierry,  i  West.  Rep. 
92,  20  Mo.  App.  562;  MeDonnld  v.  Woodruff, 
2  DUl.  244;  Clifford  v.  Cochrane.  10  111.  Apn. 
.'iTO;  Braniletler  v.  Dommgh,  81  Ind.  527; 
ifa«w  V.  Mn»on.  4  N.  H.  110;  Lewiiv.  NtUi, 
1  Root,  846;  A'ulin  y.  Banehet.  2  Root,  143; 
Kennedy  v.  OiWoi-d,  19  Wend.  296;  Inman  v. 
FMUr,  8  Wend.  602;  TeraiUiger  v.  Wandt,  17 
N.  y.  54,  57;  Bamplon  v.  Wiiion.  4  Dev.  L. 
468. 

The  ullererof  a  slander  U  not  responsible 
tor  unauthorized  repclllioo  of  It  hj  others. 

Shurtleffy.  Parlcer,  130  Mass.  293;  llatUi'gt 
V.  SleUon,  136  Mass.  329;  Prime  v.  EattuxtoJ, 
45  Iowa.  640.  644. 

Memre.  R.  H.  Morae,  Jr..  and  F.  J. 
Stimaoo,  for  plaintiff: 

The  documents  excluded  would  not  bare 
been  priTile!,'ed  lo  (he  defendant  newspsoer 
even  if  only  copied  in  full.  They  were  uot 
even  privileged  to  Byrne  himself, 

S/ieekeU  v.  Jaekum,  10  Cv3b.  26;  Crmteti  v. 
PuUifer.  187  Mass.  892;  Olark  v.  Binney,  2 
Pick.  112,  117;  A.  C.  Freeman's  vote  on  Liljel, 
15  Am.  8t.  Rep.  342,  847,  843. 

Comments  by  newspapers,  even  on  public 
documents  or  matlera  which  are  prlvilegnl. 
must  be  fair  and  upon  a  question  of  public 

LoiArop  V.  AdamM.  188  Mass.  471,  471,  483, 
pL  (H);  Praser.  Libel,  art.  18,  p.  18,  note  I;  A. 
C.  Freeman,  I4ew^paper  Libel  {note  to  IS  Am, 
St.  Rep.  818,  8641. 

Tbe  matier  or  thing  commented  on  must  bo 
a  fact,  not  snotbei  libel,  as  here. 

Frascr,  Libel,  pp.  20.  21;  Camjitea  v.  Spot- 
tis'eo.jde,  3  Best  &  S.  778, 

These  articles  cannot  be  considered  fair  com- 
ments; nor  is  tbe  honesty  of  tbe  plaintiff.  » 
private  citizen,  matier  of  public  interest 

Clark  V.  Binney,  2  Pick.  118. 

These  aniclos.  therefore,  ori.^nal  with  the 
defendant  newspaper,  were  not  themselves 
privileged  lo  It. 

Uojulqi  V.  Pultifer,  187  Mass.  894.  395. 

Reports,  rumors,  etc..  claimed  to  be  sources 
of  Intormallou,  are  nol  admissible  In  libel  suits, 
even  in  mitigation  of  damases. 

Pelerton  v.  Morgan,  116  Mass.  SSO:  MahoTiep 
V.  Belford,  132  Mass.  898;  Alderman'^.  Prenefi. 
1  Pick.  1, 18;  Clarl  v.  Muneell,  6  Met.  878, 
889;  Eenney  v.  McLaughlin,  6  Gray,  8.  7; 
Watioa  V.  Moore,  %  Gush.  188,  140;  Fraser, 
Libel,  p.  49. 

Particularly  is  It  so  when  defendant  reiterate* 
the  libel  by  a  plea  In  jualification. 

Woliv>tt  V.  Hail,  6  Mass.  614,  S18;  Bodtoell  v. 
Baan,  8  Pick.  377. 

It  is  no  defense,  even  if  defeodaot  believed 
the  report  true. 

Clark  V.  Brotrn.  116  Mass.  604,  507;  Praaer, 
Libel,  p.  20;  Parkhurat  v.  Ettelttim,  6  Allen, 
406. 

Nor  are  they  admissible  to  disprove  malice. 

Peterson  v.  Morgan,  Alderman  v.  French, 
Bo'.licell  V.  Stean  and  Clurk  v.  Jfun««U   . 
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So,  rren  althoneTi  ertdeoce  of  ralMequent 
defamation  was  adoiiitcd  U)  prove  malice. 

BodtetU  T.  Saau,  mpra. 

Conductora  of  tbe  public  pTeu  an  DOt,  In 
the  absedce  of  a  Btatute  to  tb&t  effect,  entitled 
to  peculiar  indulgence  and  espedai  rigtiti  aud 
privilegeB. 

BKKkOl  T.  JackKn.  10  Ciiib.  37. 

Holmes.  J.,  delivered  the  opinion  of  the 

In  this  case  tbere  muatbe  a  new  trial.  We 
Bhnll  state  tiie  grounds  on  wblcb  we  come  to 
Uiis  conclusion  and  sball  discuu  such  of  tlie 
Tulinga  as  dealt  with  questions  which 
likely  to  come  up  again.  Some  matters  not 
llkeljr  to  recur  we  shall  pass  over.  The  first 
question  which  we  shall  consider 
bjr  the  presiding  Judy's  refusal  to  rule  that 
the  articles  were  privileged.  The  requests 
referred  to  each  article  as  a  whok.  Each 
article  contained  direct  and  indirect  allega- 
tlonaof  fact  touching  the  plaiotiS  and  highly 
detrimental  to  him,  charginE  b!m  with  bein^ 
a  party  to  alleged  frouoB  in  the  New  York 
custom  bouse.  Some  or  all  of  these  allegx- 
tioDS  we  must  take  to  be  false.  There^rc 
the  ruliue  asked  was  properly  refused. 

We  agree  with  tbe  defendant  that  the  sub. 
ject  was  of  public  interest  and  that  in  con- 
nection nitU  the  adminislration  of  the  cua- 
toin  house  the  defendant  would  have  a  right 
to  make  fair  comments  on  the  conduct  of 
private  persons  aSoctlng  that  administration 


called  privilege  of  fair  criticism  upon 
len  of  public  interest   and   the   privilege 
existine  ia  the  cose,  for  tostance,  of  answers 


0  inquiries  about  the  character  of  a 

In  tbe  latter  case  a  bona  fide  stat«ment  not  in 
excess  of  the  occasion  is  privileged  although 
it  turns  out  to  be  false.  In  the  former  what 
is  privileged,  if  that  is  tbe  proper  term,  is 
criticism  not  stntement.  and  however  it  might 
be  if  ft  person  merely  quoted  ot  referred  tr  - 
Stu1«mCDt  OS  made  by  others,  and  gave  it 
■"""   ""■•'■•■•>"    it  he  takes   upon    himself 


hiso 


e  11- 


wlll   not  be   privileged   it  thoae 
facts  are  not  true. 

The  reason  for  the  distinction  lies  in  the 
different  nature  and  degree  of  the  exigency 
and  of  tbe  damage  In  the  two  cases.  In 
these,  as  in  many  other  instances,  tbe  law 
has  to  draw  a  line  between  condicting  inter- 
ests both  Intrinsically  meritorious.  When 
private  Inquiries  are  made  about  a  private 
person,  a  servant  for  example,  it  is  often  im- 
possible to  answer  them  properly  without 
stating  facts,  and  those  who  si-ttled  the  law 
thought  it  more  important  to  preserve  a  rea- 
sonable freedom  in  giving  necessary  informa- 
tion than  to  Insure  people  sgiiinst  ocensinnal 
unintended  Injustice,  confined  as  it  generally 
is  to  one  or  two  persons.  Eut  what  the  In- 
terest of  private  citizens  In  public  matters 
requires  is  freedom  of  discussion  rather  than 
of  statement.  Moreover  the  statements  about 
anch   matters  which   come  before   tbe  courts 

e  generally  public  statements,  where  the 


If  one  private  citizen  wrote  to  another  thftt 
a  high  official  had  taken  a  bribe  no  one 
would  think,  good  faltb  a  sufQcient  answer 
to  an  action.  He  stands  no  better  certainly 
when  he  publishes  bis  writing  to  the  world 
through  a  newspaper,  and  the  newspaper 
itself  stands  no  better  than  tbe  writer. 
mudedl  V.  Jackton,  10  Cusb.  39,  26. 

Tbe  distinction  to  which  we  have  referred 
has  been  brought  out  more  clearly  in  Englattd 
than  it  has  been  in  our  own  decisions.  Thus 
in  DnHi  v.  Shepstone,  L.  R,  11  App.  Caa, 
1B7,  190.  lord  Herscbell  says:  "It  ia  one 
thing  to  comment  upon  or  criticise,  even 
with  severity,  the  acknowledged  or  proved 
acts  of  a  public  man.  and  quite  another  to 
assert  that  he  has  been  guilty  of  particular 
acts  of  misconduct.  In  the  prcrent  case  th« 
appellants  in  the  passages  wnich  were  com- 
plained of  as  libelous,  charged  the  respond- 
ent, as  now  appears  without  foundation,  witb 
having  been  guilty  of  specific  acts  ot  mia- 
conduct,  and  then  proceeded  on  the  assump- 
tion that  the  charges  were  true,  to  comment 
upon  his  proceedings  in  language  in  tba 
highest  degree  offensive  and  injurious;  not 
only  so,  but  they  themselves  vouched  for  the 
statements  by  asserting  that  though  soma 
doubt  had  been  thrown  upon  the  irutli  of 
tbe  story,  the  closest  investigation  would 
prove  it  to  be  correct.  In  their  lordship's 
opinion  there  is  no  warrant  for  the  doctrine 
that  defamatory  matter  thus  published  Is  re- 
garded by  the  law  as  the  subject  of  any 
privilege."  Popham  v.  PidAurn,  7  Hurlat- 
&  N.  891,  898  ;  Lt  i^j  v.  Bitrruide,  L.  R,  4 
Ir.  55B.  566,  56fl;  Campbell  v.  S^Uineoodt, 
8  Best  &  8.  769,  779 ;  naiker  v.  BrMtUn,  19 
C.  B.  N.  8.  65  ;  Seg.  v.  FloiMn,  L.  R.  44  J. 
P.  377,  878;  A'egUy  v.  Firraa,  60  Md.  158; 
Bamiltcn  t.  Mo.  81  N.  T,  16:  SlaU  ». 
Schmitt.  49  N.  J.  L.  379,  586,  8  Cent.  Rep. 
680  ;  ^litlon  v.  Cframer,  57  Wis.  570 ;  Serijmm 
V.  FMler,  41  Mich.  742,  740  ;  Shecidl  v.  Jack- 
ton,  tupra. 

The  foregoing  language  is  applicable  to 
the  cose  at  bar.  Tbe  defendant  in  all  tlia 
articles  makes  statements  of  fact  oo  its  own 
behalf,  and  in  the  second  fairly  may  be 
understood  to  Intimate  that  the  private 
sources  of  Information  alleged  by  the  words 
"we  say  this  on  authority."  apply  not  merely 
to  tbe  existence  of  corruption  in  the  New 
York  custom  bouse  but  to  tbe  plaintiff's 
conncctijn  witb  It.  The  articles  publislied 
by  the  defendants  so  far  as  they  contained 
false  statements  were  not  privileged. 

We  should  add,  however,  with  reference  to 
another  trial  that  there  was  evidence  that 
some  of  tbe  charges  in  the  articles  were  true, 
and  so  far  as  the  jury  might  dnd  Diem  to  be 
so.  inasmuch  as  the  matter  under  discussion 
was  a  matter  of  public  concern,  the  defend- 
ant would  be  justified  not  only  in  making 
tliose  charges,  but  in  free  and  open  comment 
id  criticism  in  regard  to  them. 

The  next  question,  the  first  which  Is  raised 
by   the   bill    of  exceptions,  is   whether    i 
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oonpled  with  evidence  that  the  writer  of  the 
uticlea  had  theee  documents  before  bim  and 
believed  the  Btatemeota  contained  in  tbem. 
The  evidence  waa  offered  to  show  that  tbe 
defendant  acted  Id  good  fnitb  and  as  it  ia 
commonly  said  to  negative  express  malice, 
in  support  of  its  plea  of  pilvlleEe,  also  aa 
beating  on  damsgcB,  and  geoerally  for  any 
purpoM  for  which  It  might  bp  admissible. 

We  alreadv  have  considered  how  the  de- 
fendant Btands  Id  respect  of  privilege.  It  is 
•aid  that  the  report  tended  to  prove  that  tbe 
defendant  had  reasonable  cause  to  believe 
the  charges  to  be  true,  and  that  It  (ended  to 
show  tJUt  the  plaintiff  was  less  damaged  than 
he  Mherwise  would  liave  been  b;  reason  of 
the  fact  that  simflBr  chsrees  had  been  made 
and  pnblidied  before.  £a  to  tbe  former  of 
tbene  sugMations  it  is  enough  to  sav  ttist  it 
is  not  a  Jnatiflcation  tliat  the  defendant  had 
reasonable  cause  to  believe  Ita  charges  to  be 
true.  A  person  publishes  libelous  matter  at 
bis  peril.  Walton  v.  Miiore.  2  Cush.  ISS, 
140;  Farihunt  v.  .BfbAum.  6  Allen,  40S; 
CVrrk  V.  Btvan.  116  Mass.  504,  507. 

Then  as  to  damae-es.  The  damages  recov- 
ered are  measured  in  all  cases  by  the  injury 
caused.  Vindictive  or  punitive  damages 
are  never  allowed  in  this  State.  Tlierefore, 
any  amount  of  malevolence  on  the  defendant's 
part  in  and  of  iteelf  would  not  enhance  the 


jt  alisolute  good  will  woald  not  cut  it  down, 
WaUim  V.  Jibort,  Parthvrtl  v.  Ketehum  and 
GarJc  V.  Broan,  tupra.  Apart  irAn  thti  Stst-- 
ute  (Pub.  Stat.  chap.  187,  §80yAn4  noMiJiIji 
from  privilege  the  defendaot's'mot'ives  and 
intent  are  totally  immaterial.  Its  liability 
is  the  usual  liability  in  tort  for  the  natural 
consequences  of  a  manifestly   injurious  act. 

See  Oupittd  A  Oniniut  Bank  v.  Henty.  L. 
H.  7  App.  Cas.  741.  787.  No  doubt  there 
mteht  be  cases,  cspecialiy  of  slander,  where 
it  IS  impossible  piiotographlcally  and  pho- 
nographically  to  reproduce  tbe  overt  act 
complained  of  where  the  defendant's  motive 
would  afford  an  inference  as  to  the  character 
of  the  set  and  tbe  impression  made  by  it. 
Ko  doubt  a  manifestation  of  malerolent  mo- 
tives might  enhance  damages  under  our  rule 
allowing  damages  for  injured  feelings. 
XaJuntey  t.  Btlford,  ISS  Mass.  8S8,  894 ; 
BaMingt  v.  SUtton,  180  Hasa.  70.  78 ;  Mark- 
ham  T.  RuimU,  is  Allen,  578.  See  Ford  v. 
Ford.  143  5(ass.  377,  579 ;  Leonard  v.  Allen, 
II  Cush.  341.  But  there  is  nothing  of  that 
sort  in  this  case.  Watmn  v.  Moore,  2  Cush. 
133.  140 ;  Clark  v.  MufueU,  6  Met.  873.  888. 

As  a  general  proposition  the  defendant 
cannot  show  that  the  plaintiff's  damages  are 
leas  than  they  otherwise  would  have  been  be- 
cause the  charge  has  been  made  and  published 
before.  MaAoneg  v.  Bdford,  133  Mass.  8S8  ; 
Pelerton  v,  Morgan,  116  Mass.  350,  and  cases 
ciwd;  Aldtrman  v.  French,  1  Pick.  1,  IS. 
See  Seolt  v.  Sampton,  L.  R.  8  Q.  B.  Div.  4B1  ; 
floyfeW  V.   Lather.   81   N.  Y.   246,   249,   250. 

But  with  reference  to  what  we  shall  have 
to  sav  concerning  the  fourtli  count,  it  should 
be  added  that  probably  a  different  rule  would 
nnply  if  the  defendants'  publication  pro- 
( tea  on  ita  face  to  be  based  upon  other  pub- 
is L.  R  A. 


licationa  which  are  referred  to,  and  the  fact 

The  lost  ground  on  which  it  was  argued 
that  the  report  should  have  been  admitted 
was  that  It  was  made  a  part  of  the  libel  by 
reference.  We  are  of  opinion  that  the  ar- 
ticles with  tbe  exception  of  that  set  out  in 
the  fourth  count  do  not  refer  to  tbe  report  in 
such  a  way  as  manifestly  on  their  face  to 
need  tbe  report  in  order  to  explain  them.  Tbe 
report  was  laid  before  us  bi  agreement  of 
counsel. 

It  Is  a  very  long  document  which  it  would 
have  been  useless  to  read  through  to  Che  Jury, 
and  from  such  inspection  as  we  have  been 
able  to  make  does  not  in  any  way  explain. 

aualify  or  mitigate  tlie  expression  used  by 
ic  defendant.'  On  the  contrary,  its  only 
effect  cjuld  be  to  raise  either  ■  belief  or  a 
strong  suspicion  that  the  defendant's  charges 
were  true.  For  that  purpose  it  was  of  couisa 
incompetent,    and    therefore    as   a   practical 


But  tbe  article  set  out  in  the  fourth  ci 
stands  somewhat  diffeiently  from  the  others. 
This  refers  to  the  report  in  terms  and  then 
proceeds  to  say  that  the  aOldavits  in  the  re- 

Eort  and  the  later  affidavits  denying  the 
irmer,  when  marshaled  together,  mnkc  a 
terrible  indictment  against  the  plaintlll ;  ihat 
the  new  affidavits  evidently  are  intended  to 
shield  him  ;  and  Implies  tliat  the  public,  on 
reading  the  two  sets,  will  believe  the  former. 
The  jury,  if  they  should  compare  the  docu- 
ments, might  agree  with  the  inferences  of  the 
'defen'd^.n^  and  So  thtlt  je^tent  jiight  flnd  the 
allcgatiout  cl  the  arUcSe  to  lie  tr4*.  .Luder 
this  count 'alond  tnfi  tfe^crt'sSoulc'  have  been 
admitted,  for  the  above  reason  and  with  ref- 
erence to  the  damages,  as  we  have  stated 
earlier. 

Another  exception  is  to  the  exclusion  of 
evidence  that  the  polariscope  used  in  the 
Boston  custom  bousf*  did  not  give  too  bigb 
a  valuation.  One  evidence  of  fraud  In  the 
New  York  custom  house  was  that  sugar  was 
valued  lower  there  tlian  in  Boston.  The 
plaintiff  admitted  the  fact'  and  gave  as  one 
reason  for  it  that  the  Boston  examiner  over- 
estimat«d  the  quartz  plate  by  which  he  tested 
his  instrument.  He  gave  wis  reason  when 
attempting  to  secure  the  removal  of  tbe  Bos- 
ton examiner  from  New  York  after  the  latter 
bad  been  sent  there  to  reform  tbe  alleged  New 
York  practices.  The  evidence  offered  tended 
to  prove  the  existence  of  the  fraud  and  per- 
haps that  tbe  plaintiff  knew  of  iU  existence 
and  should  have  been  admitted. 

The  court  wss  asked  to  rule  that  the  plain- 
tiff could  not  recover  for  repetitions  of  tbe 
defendant's  libels  by  others,  and  several  other 
rulings  tending  in  the  same  direction  were 


ciple  which  runs  through  all  tort  cases, 
which  is  generally  stated  in  this  way :  That 
a  man  is  presumed  to  intend  the  natural  and 
protmble  '  ""'"     "*-    —-■"--' 


2Ikw  Yosk  Codbt  or  Atfoai^ 


Junk, 


InBtiuctlon  therefore  should  be  qualified  In. 
that  waj.     He  is  Dot  nisuonsible  for  the  In' 

iurioos  acts  of  another  m  publisbing.  but 
e  Is  under  obtigationa  to  the  plaintiff  to 
t&ke  iaU>  account  and  into  conBideration  what 
will  be  the  natural  and  probable  consequences 
of  his  act  in  putting  a  libel  into  circulation. 
To  that  extent  he  is  responsible,  and  onlv  to 
that  eztent."  The  ^oeral  proposition  laid 
down  !■  correct,  no  doubt  if  riKbtlj  under- 
stood, and  it  was  applied  to  libel,  under 
what  circumstances  and  with  what  meaninj; 
does  not  appear,  in  MiUer  r.  Butlar,  B  Cush, 
71.  But  if  applied  to  Ilbcl  or  slander  with- 
out further  explanation  it  Is  likely  to  Im 
misIeadiDK,  and  when  put  as  a  qualiflcation 
of  Uie  ruling  uked  hardly  can  fail  to  be  ao. 


Tha  meaning  which  naturallj  would  be 
conveyed  to  the  jury  Is  tbat,  although  » 
particular  republication  cannot  be  recorered 
for,  damages  ma;  be  enhanced  by  the  gen- 
eral probability  of  unlawful  republicationa. 
This  is  not  the  law.  Wrongful  acta  of  in- 
dependent third  persona  not  actually  inteoded 
by  the  defendant  are  not  regarded  by  the  law 
as  natural  consequences  of  his  wrong,  and 
be  is  not  bound  to  anticipate  the  general 
probability  of   such  acta  any  more  than   a 

CicuUr  act  by  this  or  that  Individuat. 
iag*  T.  8Ut»oa,  IM  Mass.  829,  881  ; 
SAurUiff  V.  Parker.  180  Mass.  393,  396 ;  mryea 
T.  Bydt  Park  (Han.  ]  12  L.  R.  A.  24S ;  £«m- 
ard  V.  AUm,  11  Cush,  211,  24& 
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TiMiiaa  of  &  honaa  aaaplA4:«af  proatltn- 

tlon  duoa  nut  ailect  the  Ilubllil)'  lisr  depreciation 
oC  IIS  TuJue  from  Cbe  oonstrucilou  und  opentEon 
otan  elevutud  railroad  in  Uieatrcetin  front  of  IL 


jj  DV.defsnHiHiQi  fnira' a'jiid'gtiQAt  of 

f£e^iCnfri>r.iri;HiIet  tbcCouAor  tJommnn 
Picas'  for  Ihe  City  and  County  o!  Mew  York. 
afflrcoiDg  a  Judgment  of  the  Special  Term  in 
favor  of  plainliff  in  an  action  brought  to  re- 
cover dsmagea  for  injuries  to  bis  property  by 
reason  of  Ihe  coratruciion  and  operation  of  an 
elevated  railroad  in  the  street  in  front  of  Ihem, 
and  to  enjoin  the  further  operation  of  the  road. 
Affirmed. 

The  facts  are  staled  in  the  opinion. 

Matn.  Jnllem  T.  DktIvb  and  Bruinard 
Toll«a,  for  appellants: 

Entirely  irrespccliTe  of  the  illeffulity  ol  the 
uae,  the  fact  Ibst  the  premisei  during  the  per- 
iod in  question  were  applied  to  a  use  with 
which  the  elevated  railroad  did  not  Interfere, 
waa  of  the  highest  relevancy. 

Tollman  v.  Metievolitan  Sim.  A  C!i>.  8  L. 
B.  A.  178,  121  N.  y.  118;  Benderion  y.  Sett 
York  Cent.  R.  Co.  78  N.  Y.  428;  Colriek  v. 
tHoinburM.  8  Cent.  Bep,  701,  11)5  N.  Y.  SOS. 

The  rule  of  damage  is  the  impairmeotof  the 
rental  value  of  the  premisea  to  the  time  of  the 


commentxmeat  of  the  actton,  and  the  tmpAlr- 
ment  muat  be  determined  with  reference  to  the 
condition  in  which  the  premises  were  when  tbe 
road  was  built  and  with  reference  to  the  uses 
for  which  tbe  premises  were  then  rented  or  io 
which  they  could  have  been  put  in  tbe  condi- 
tion they  were  in. 

Oredoe  v.  Sttt  York  (knt.  aS.B.R  Co.SS 
How.  Pr.  154. 

If  tbe  Qse  is  Illegal  the  law  cannot  recogoiie 
any  auch  thing  as  damages  from  interference 
withjt.  .       ■ 

•  Sii/ltt.  JukTUton.i  Bo<w.  154;  S/ierman  v. 
f^l!  -ih'wr  -r.  W.  Oo.  B  Allen,  313;  Jat/ua  v 
Uridgeport  ir.  R.  Co.  41  Conn.  61. 

In  a  case  where  tbe  law  refuses  damai;es  foi 
an  Interference  with  the  unlawful  use  of  prop- 
erty, equity  will  not  intervene  to  prevent  suih 
an  interference  by  injunction.  The  maxim  is 
that  he  who  dnetb  iniquity  shall  not  have  eouitj 

Francis,  Maxims  of  Equity,  p.  7;  ^te»  v 
Leaden,  L.  R-  11  Oh.  Div.  170;  Ih^u  '■  Ci" 
not.  L.  R.  14  Ch.  Div.  482;  Smith  v.  Whitt,  L 
R.  1  Eq.  S2«. 

Meuri.  Beni7  A.  Forater  and  JtfhA  A. 
Weaka,  Jr,,  for  respondent: 

Even  if  the  bouse  bad  been  disreputable  tbat 
would  not  have  JusiiQed  the  defendant  in  tab 
Ins  an  easement  in  it  and  damaging  It  greatly 
wflhout  compensation. 

Elv  y.  Niagara  Ominti/  Buprt.  86  N.  Y.  29". 
MeKeon  f.  See,  4  Robt.  4S9;  BlodgtU  v.  Sj/rc 
SUM.  8S  Barb.  636. 

Andraws.  J.,  delivered  the  opinion    of 
tbe  court : 
The  judgment  awarded   to  tbe  plaintilT 


N(m.—Tt>6  nle  in  amdemtuiUon  proetedOm^ 

■  tbe  eScat  of  tbe  proposed  cbaiiKu  upon  the  market 
TOJueot  tbe  property.  Tbe  proper  Inqulrjls,  Wbat 
la  tt  noir  tuAily  worth  in  tbe  market,  and  vhat  wlU 
it  be  wortb  alter  tbe  Improrement  la  ma'ler— tol- 
loaing  Uronion,  J.  iRt  FunniiD  Btreet,  17  Wend. 
eiO).  Tbe  rule  la  Itself  approved  In  nuor  subsequent 
discs,  and  In  tbeAlliaay  Northern  R.  Co.  v.  Ifmlati. 
la  Barb.  n.  it  Is  said:  --Tbev"  iiha  <u)mii,kHion«nii 
13  L.  R  A. 


"vara  to  oonilEler  how  tbe  laklng  ot  tbe  land  .  ,  . 
would  affect  the  reeldueattbeowner'slBDd.  Would 
It  leave  tbat  realdue  In  an  Inconvenient  unmarket- 
able sbapeT  If  so.  this  fact  mlrht  properly  be  tak- 
en Into  Uieaooount  In  delermlnlas  the  amount  of 
compensation.  Tbus.  If  I,belandtot>e(Bk«iabou]d 
lie  between  the  owner's  houM  and  the  hlgb  way,  the 
amount  of  oompenntlon  should  tie  vastly  more 
than  for  the  game  quactlty  of  land,  equally  valu- 
able In  Itself,  but  situate  In  some  ramote  part  odbe 
owner's  premises."  Henderson  v.  New  York  l«nt. 
B.  <^  7B  N.  Y.  tSB. 


IWl 


Lavkamgk  v.  MBTitopoi.iTAS  Elbvated  R.  Co. 


loe 


-dAiiuges  in  the  aumof  $3,150  for  losa  in  tbe 
dimlDUtiou  of  rents  of  premlBes  in  Amitj 
Street  in  the  Cltj  of  New  York,  onoed  b; 
the  plainliff  between  April  28,  1S82,  and 
tbe  time  of  the  trial,  occMioned  bj  tbe  con- 
struction of  the  elevated  railway  iu  the  street, 
Aod  also  awaided  an  injunction  Hgainst  the 
further  maintenance  of  the  structure,  unless 
thfl  defendant  should  paj  to  the  plaintiff 
the  sum  of  $4,000,  which  was  found  to  be 
the  permanent  depreciatioa  in  the  value  of 
the    plaintiff's  property   bj  reason  of  the 


«treet  should  continue  to  be  used  for  the 
war.  The  defendants  do  not  assail  these 
finaings.  nor  question  the  measure  or  charac- 
ter of  the  relief  granted  by  the  judgment, 
except  upon  a  slDgle  ground.  Evidence  was 
given  tending  to  show  that  prior  to  the  con- 
struction of  the  elevated  railway,  and  from 
time  to  time  subsequent  thereto  during  the 
period  for  which  loss  of  rents  whs  claimed 
«nd  awarded,  the  house  on  the  premises  was 
let  by  the  plaintiff  to  leuants,  and  was  by 
them  used  as  a  house  of  prostitution  ;  the 
pl&lntiff.  during  the  whole  period  for  which 
'damtif'es  were  claimed,  lived  abroad,  and  the 
premises  were  placed  in  the  charge  of  a 
real-estate  agent,  who  let  them  for  the  plain- 
tiff. 

The  evidence  on  the  part  of  tbe  plaintiff 
tended  to  show  that  the  construction  and 
operation  of  the  railway  in  Amity  Street  had 
resulted  in  making  the  locality  less  desirable 
for  residence  purposes,  and  that,  in  consc' 
qncnce,  the  owners  of  tenant-houBea  on  the 
■treet  were  obliged.  In  order  that  they  should 
be  occupied,  to  1^  them  to  an  inferior  class 
of  tenants,  for  brief  periods,  and  at  a  re- 
duced rent.  The  plaintiff's  agent  rented  the 
faonse  in  question  to  such  tenants  as  applied, 
«nd,  among  others  who  occupied  tlie  house 
for  a  part  of  the  period  for  which  damages 
were  awarded,  wore  persons  who  uaed  the 
liouse  for  disreputable  purposes.  It  Is  not 
claimed  that  the  house  was  let  for  the  pur- 
pose of  being  used  as  a  house  of  prostitution  ; 
and,  while  there  Is  some  evidence  tending  to 
•how  that  the  plaintiff's  agent  had  notice 
that  in  some  cases  the  house  was  so  used, 
and  that  he  renewed  leases  aft«r  such  notice, 
<faer«  is  an  entire  absence  of  any  evidence 
that  the  agent  in  any  way  afflrmativelr 
aided,  abetted,  or  countenanced  such  use,  or 
that  tbe  rent  was  fixed  with  any  reference 
thereto.  The  locality  seems  to  have  steadily 
deteriorated  in  the  character  of  its  inhabit- 
ants since  the  construction  of  the  railway. 

The  defendants'  counsel  requested  the  trial 
Judee  to  And  that  the  plaintiff's  house  was 
used  as  a  house  of  prostitution  to  the  knowl- 
edge of  the  plaintiff's  agent,  and  also  that, 
for  the  purposes  for  which  it  was  used,  the 
acts  of  the  defendants  had  caused  no  diminu- 
tion in  the  rental  value.  Tbe  court  refused 
these  requests  as  irrelevant,  and  an  exceotion 
was  taken.  Exceptions  to  the  refusal  to  find 
tbeee  facts  present  the  only  questions  upon 
which  the  aefcndants  rely  for  a  reversal  of 
the  Judgment. 

The  principle  that  courts  will  not  lead 
Iheir  aid  to  enforce  any  claim  repugnant  to 
t>  L-R  A. 


justice,  or  bottomed  upon  an  Illegal  transac- 
tion, or  give  relief  contrary  to  good  morals 
or  public  policy,  is  familiar,  and  is  founded 
upon  the  most  obvious  policy.  The  rule  is 
most  Frequently  invoked  in  cases  on  contract. 
Where  a  party  seeks  to  enforce  a  contract 
obligation  the  consideration  of  which  is  Il- 
legal, or  which  provides  for  the  performance 
of  an  Illegal  or  criminal   act,  the   case  is 

There  is  a  class  of  cases,  however,  where 

the  contract  sued  upon  appears  to  hnve  some 
relation  to  an  Illegal  Iransactlon,  or  in  a 
sense  to  spring  out  of  It,  where  the  courts 
have  had  dllBculty  in  determining  whaher 
the  contract  fell  within  the  principle.  "Hie 
sale  of  smuggled  goods,  ot  the  sjile  of  goods 
which  the  vendor  knew  were  purchased  to  be 
smuggled,  doing  nothing  to  aid  or  In  fuither. 
ance  of  the  Illegal  purpose  beyond  the  bare 
act  of  sale,  are  exceptions. 

The  general  doctrine  in  these  and  'kt 
cases  was  very  exhaustively  considered  'n 
the  opinions  on  the  argument  and  reargumi'ut 
In  Trtuy  V.  TaimofK,  14  N.  Y,  163,  210.  'n 
the  present  esse  the  plaintiff  is  not  seeking 
to  enforce  an  illegal  contmct,  nor,  indeed. 
any  contract  at  all.  His  claim  is  baeed  upon 
a  trespass,  whereby  be  has  been  prevented 
from  receiving  rents  from  his  house  which 
he  would  have  received  except  for  the  un- 
authorized use  of  Ibe  street  by  the  defend- 
ants, and  to  restrain  the  further  continuance 
of  the  trespass,  except  on  condition  of  com- 
pensation IkI^  made  for  the  injury  to  the 
inheritance.  'The  fact  that  the  house  had 
been  used  sa  a  house  of  prostitution  did  not 
enter  ss  an  element  Into  the  award  of  dam- 
ages, nor  could  that  fact  be  properly  consid- 
ered. If  the  plaintiff  had  sought  to  enhance 
the  damages  on  the  ground  that  the  rental 
value  of  the  bouse  as  a  house  of  prostitution 
had  been  depreciated  by  the  oonstruction  of 
the  railway,  and  the  award  had  been  baaed 
upon  that  consideration,  the  defendants  would 
have  had  just  ground  of  complaint.  If  tbe 
fact  had  been  found  that  the  acts  of  the  de< 
feodants  did  not  diminish  the  rental  value 
of  the  house  as  a  house  of  prostitution,  it 
would  not  show  or  tend  to  show  that  the 
plaintiff  had  not  been  Injured  in  the  amount 
awarded  by  the  court.  The  testimony  showed 
that  the  railway  had  diminished,  by  the 
Eimount  awarded,  the  rents  which  would  have 
been  realized  for  the  ordinary  use  of  the 
property.  We  are  of  opinion  that  the  re- 
quests to  And  were  properly  refused.  They 
were  based  upon  a  misapprehension  of  the 
doctrine  that  courts  will  not  enforce  im- 
moral or  Illegal  claims.  The  particular 
use  of  the  house  had  nothing  to  do  with  the 
injury  suffered  by  the  plaintiff,  but  the  in- 
jury was  wholly  independent  of  such  use. 
The  occupation  of  the  house  as  a  house  of 
prostitution  was  no  justification  of  the  in- 
jury of  which  the  plaintiff  complains.  The 
plaintiff  Is  not  seeking  to  enforce  any  claim 
founded  upon  such  occupation.  The  Judft- 
ment  neither  sanctions  nor  encourages  such 
use.  It  awards  damages  which  the  plaintiff 
has  sustained,  however  the  house  may  have 
been  occupied.  The  case  of  Eli/  v.  Aiagnra 
County  Supr:,  36  N.  Y.  20T,  Is  quite  enaln- 
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eouB.  It  waa  there  held  th&t  tt  was  no  de- 
Sjnae  to  tlie  HabUitjr  of  a  county  for  the  de- 
struction of  the  pUintiS's  bouse  b;  a  mob 
that  the  house  was  kept  by  her  as  a  bawdy- 
house,  aod  a  resort  for  thieves  and  crimiDals. 

The  flndlnga  requested  were  irrelevant,  and 
the  judgment  tfumla  tber^or*  bt  aJUrmtd. 

A.11  concur. 


lU  Application  for  Ancillarr  Administration 
upon  ESTATE  OF  James  D.  PUOUT,  De- 
ceased 

(....M.  r.—.i 

Abondfbr  donUe  tlwraliw  ofthcper- 

Ktnnl  eatmt«  Id  tbe  State,  aa  in  the  case  of 

principal  adniJiiiBtnitlon.  mar  be  required  under 

CodeClv.  Praa.,1  sne,<     _        "  _ 

mlnlEtratlon,  wh«re  Uieseaurlty  alreadr  I 

tbe  iiloce  of  principal  admin  litnitlon  la 

dent.  aUhousb  tbat  aeoUon  prorldei  tl 

bond  may  in  tbe'dlsurec' 

■uab   a  mm  "not  ezoeedlnB  twloe 

which  appears  to  be  Aat 

IdeDM  of  tbe  State"  aa  k 

Iters.   Tbe  section  la  Intended  tAkUow, 

require,  a  smaUer  bond  Otta  In  onllnaiy  ouaa. 

IJane  3,  im.] 

APPEAL  by  Hannah  M.  Prout  froro  an  or 
der  of  tbe  Oeneral  Term  of  the  fiupreiuf 
Court,  Second  DeparlmeDt,  affirminft  an  order 
of  'he  Surrog'iitc  (or  Kinga  County,  requiring 
hiT  to  Kive  a  bond  in  twice  tiie  amount  of  the 
fall  value  of  the  personal  estate  ol  Jamas  D. 


resident  cred. 


Prout,  deceased,  sitnated  In  New  Toik  Stal^ 
as  a  condition  of  hia  granting  her  ancillary  let- 
ters of  administration  upon  lucli  estate.    Af- 

The  facts  snfflcJenUj  appear  Is  the  opinion. 

Mr.  WUUmb  4.  Cfroo.  for  appellant:     . 

On  grantinK  ancillary  letters  oC^  administrk- 
tlon  the  surrogate  cannot  lequire  a  bond  ex- 
ceeding twice  the  amount  which  appears  to  b« 
due  creditors  ia  this  Btate. 

Be  Mutgrave,  0  Dem.  4S7;  Moytr  t.  Writ,  \ 
T>em.  11;  Ekaru  v.  Betioonmaker,  2  Dem.  249; 
McEro^»  Eilate,  8  Law  Bull.  81;  Iv^tav.  0»- 
ley,  1  Redf.  405.  14  Abb.  Pr.  461. 

Mr.  O.  H.  Cnswfbrd  for  reepondenL 

Andrews,  J.,  delivered   tbe  opinion  of 

tbe  court : 


tbe  time  of  lils  death,  was  a  resident  of  Neir 
Jersey,  as  a  condition  to  the  grant  of  ancil- 
lary admloiatratlon.  The  personal  eatate  of 
tbe  decedent,  at  the  time  of  his  death,  con- 
sisted of  personal  effects  of  the  value  of 
about  $2,900,  in  New  Jeraey,  and  of  stock* 
and  eecuritiea  of  tbe  value  of  about  $40,000, 
deposited  with  a  safe  deposit  company  in  tbe 
City  of  Brootilyn.  On  the  first  day  of  Au- 
zuBt,  1880,  letters  of  admin IbI ration  were- 
issued  by  the  Probate  Court  of  New  Jersey 
to  tbe  widow  of  tbe  decedent  upon  her  peti- 
tion setting  forth  that  tbe  personal  estate  of 
the  decedent  In  tiiat  State  did  not  exceed  tb» 


'  NoTM. — Coda  provMaiu  at  to  UUtn  teitamtntan. 

TbeKetr  York  Code  oIClTll  Procedure,!  MM.  le- 

latlPK  to  the  jrrentofanclllHT;letteieteatementar7 
nr  of  admlDlalratlon,  authorizes  a  surroBate,  upon 
tbe  lamance  of  such  letMrs,  to  flz  the  pennltj'  of 
the  official  bond  In  his  diacrellon.  except  that  he 
cannot  require  any  lerRer  penalty  than  twloe  the 
amount  wtklch  appears  xa  be  due  to  resident  credi- 
tors.   Bransv.  Sohoonmaker.  2Deni.  !4S. 

Tbe  Code  requires  tbBtanadmlnlstrat^rwtthtbe 
will  annexed  ghall  give  security  (I  Sfltfp.  It  also 
Klves  to  any  person  Inlercated  In  the  estate  tbe  rlirbl, 
to  tnslat  that  the  bond  given  shall  be  In  the  fuU 
amount  required  by  law.  and  with  lufflolentseourl- 
tlee,  nnd  not  only  In  an  amount  large  enou^  to  se- 
cure tlie  Fepsrate  Interest  of  such  poison  II  KfiflT). 
Re  Weeks'  Estaie,  1  N.  T.  Civ.  Proo.  ISB. 

AllhuUKh  Code  Civ.  Proo.,  H:»i9.BeaT,  llterallr  re- 
quire an  a<linlnlgtrat«r  wltb  ttie  will  annexed  to 
give  a  l>and  in  a  penalty  "not  less  than  titlce  tbe 
value  of  the  personal  property  of  wbicb  the  dece- 
dent died  possessed,"  etc..  yet,  where  be  la  also  an 
ailmlnlstrator  d<  honti  non.  those  provisions  are  Co 
be  construed  as  fiilnif  tbe  minimum  penalty  of  his 
bond  at  the  value  of  the  property  left  unadmlnis- 
tered.    Button  V.  Weeks.  KBedf.SEB. 

Beolion  7Xf)I  confers  upon  tbe  surrogate  no  au- 
thority to  accept  lees  security  than  double  the  value 
of  tbe  persooal  propertj'  of  the  deceased,  exclusive 
of  such  claim,  or  to  issue  letters  Umit!ng  In  any 
way  the  admlQlEtrator's  authority  over  that  prop- 
erty. Ht  Ualloy,  1  Dem.  tXl. 
Origin  of  the  law  rcfufrtnu  admlnMralfon  bonds. 

The  GnRllsh  Statute  <21  Henry  VIIT.obap.  5,  I  S: 
21 A 18  Car.  IL  chap.  10,  t  1).  requiring  ttond  to  be 
given  to  the  ordinary  upon  oo mm iltlnic administra- 
tion of  the  Kooda  of  any  person  dying  inleetate,  Is 
18  L.  B.  A. 


unlfor 


□  Uil> 


ilniatrator,  whether  wltb 
the  will  annexed,  de  bonti  non,  temporary  or  pei^ 
manenC,  to  give  bond,  with  two  or  more  suffluleiit 
securitlea,  In  asumatleeitdouble  the  value  of  suab 
personal  propertf  as  may  oome  Into  his  poeseniOD 
belonging  to  the  estate  of  the  deecdent;  with  Uie 
exception  of  Loulataoa,  where  the  minimum  la  fixed 
at  "one  fourth  befond  the  eotdmated  value  of  tb* 
movables  and  Immovables,  and  of  the  oredlta  com- 
prised In  tlie  Inventory  exclusive  or  bad  debte** 
<ClV.  Code,  art  IIKSi,  and  Hlnlsslppl,  where  Ic  must 
equal  llie  value  Of  the  personal  estate  at  least. 
Hiss.  Code  ISHO.  I ISHI, 

In  Pennsylvania,  an  admlnlMratlon  wher*  DO- 
bond  la  given  Is  by  statute  deolaied  TOtd  (Aet  HarOb- 
lfi,I38S.  I2T|.  and  there,  as  well  as  laaouthCarolliuu 
the  reglHter  or  ordinary  negleeUns  to  take  the  ad- 
mlalBtrutiun  bond  Is  liable  for  all  damagesi  and  al- 
though the  damagee  do  not  appear  to  result  Ironk 
the  neglect,  yet  the  law  will  presume  so.  Bomta  w. 
Hamilton.  S  HUl.  (S.  &)  S81.  Bee  1  Woerner.  Ad. 
minlstratlou.  t^tf. 


ion  eilstaby  virtue  of  whloh  a  testator  may  re 
his  administrator  or  executor  from  tbe  iiiii  iwllj  of' 
giving  B  bond  by  Incorporating  words  to  that  effeot 
in  some  recital  of  the  wlU.  and  his  wlabea  In  thlsr«. 
gard  Trill  be  respeoled,  unless  It  aatisfiiotorlly  ap- 
pears tbat  there  Is  dangrer  ot  a  Irouduleot  misap- 
propriation or  waste  of  the  decedcni's  property.  Id 
which  cose  tbe  court  will  tnterfere  and  direct  tb» 
execution  of  an  appropriate  bond.  This  rule  is  en- 
forced In  tbe  fallowing  States:  Alattama  (CkKle  leas^ 
U«at.lWH:  Cabfomla  (Codeav.  Proo.  II1S88.  UUlc 


IbVl. 
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cum  of  (3.500.  The  sdmlnietratrii,  on  tlie 
SnmtiDg  of  tile  letters,  executed  her  bond 
with  sureties  In  tbe  penal  sum  of  |5.000  to 
the  surrogate  of  Monmouth  County,  New 
Jeraej.  wlteie  the  decedeot  resided,  condi- 
lioned  to  account  for  the  personal  estate  of 
tbe  intestate  'in  the  State  of  Now  Jereev," 
which  has  or  shall  come  to  her  hands.  The 
petitioner  did  not  disclose  In  her  petition  the 
fact  that  there  was  any  other  persona.!  estate 
of  the  decedeat  beyond  what  waa  in  his  actual 
po«aession  fn  that  State  nt  hia  decease.  On 
Uie  first  day  of  April,  1800,  the  widow,  who 
witli  her  infant  child  had  become  a  resident 
of  Brooklyn,  applied  to  tlie  surrogate  of 
Kings  Countv  by  petition,  for  ancillary 
letters  of  administratloD,  the  petition  setting 
forth,  among  other  things,  the  gianting  oi 
the  letters  In  New  Jersey,  and  that  the  de- 
cedent left  personal  estate  in  Kings  County 
of  the  value  ol  about  |40,000,  and  that  one 
Xoees  P.  Prout,  of  Brooklyn,  is  or  claims  to 
be  ft  creditor  of  the  decedent,  and  that  there 
vas  no  other  person  claiming  to  be  creditor 
known  to  the  petitioner.  The  surrogate 
thereupon  issued  a  citation  to  creditors  of  the 
decedent,  and  on  the  hearing  Moses  P.  Prout 
presented  affidavits  to  the  eSect  that  the  de- 
cedent waa  indebted  to  h'im  in  the  sum  of 
17.371.73.  with  Interest;  that  the  decedent, 
at  his  death,  was  tbe  owner  of  securities  to 
the  amount  above  mentioned,  deposited  in  a 
t»fe  deposit  company  in  Brooklyn  ;  that  the 
only  security  given  by  the  administratrix 
waa  the  boud  of  (S,000,  and  that  she  had  no 
pecuniary  responsibility  apart  from  hei  in- 


terest Bs  widow  fn  the  estate  of  the  decedent. 
Tbe  surrogate  made  an  order  that  ancillary 
letters  be  granted  to  the  widow,  on  condition 
that  she  should  give  a  bond,  with  sureties, 
to  be  approved  by  tbe  surrogate,  in  a  pen- 
alty ot  double  tbe  value  of  that  part  of  the 
personal  estate  of  which  the  deceased  died 
possessed,  which  at  his  death  was  within  tbe 
County  of  Kings. 

The  administratrix  appeals  from  the  order 
on  the  ground  that  the  surrogate  had  no 
power  to  require  a  bond  upon  tbe  application 
for  ancillary  letters,  in  a  penalty  exceeding 
twice  the  amount  of  the  debts  owing  by  the 
intcstato  to  creditors  within  the  State.  This 
question  depends  upon  the  true  construction 
of  section  2«H)  of  the  Code  of  Civil  Proced- 
ure.    That  section  is  as  follows : 

"  Upon  the  return  of  the  citation  the  surro- 
gate must  ascertain,  as  nearly  as  he  can  do 
no,  the  amount  of  debts  due,  or  claimed  to- 
be  due,  from  tbe  decedent  to  residents  of  the 
State.  Before  ODcillar;  letters  are  issued 
the  person  to  whom  they  are  awarded  must 
qualify,  as  prescribed  in  article  fourth  of 
this  title  for  the  qualiticatioD  of  an  adminis- 
trator upon  the  estate  (it  an  intestate ;  except 
that  the  penalty  of  the  bond  may,  in  the 
discretion  of  the  surrogate,  be  in  such  a 
sum,  not  exceeding  twice  the  amount  which 
appears  to  be  due  from  the  decedent  to  resi- 
dents of  the  State,  as  will,  in  the  surrogate's 
opinion,  effectually  secure  the  payment  of 
those  debts  -,  or  the  sums  which  the  resident 
creditors  will  be  entitled  to  receive  from  the 
persons  to  whom  the  letters  are  issued,  upon 


CbtoiMilo  (Oen.  I^wt  1883. 1 SSIBJ; 
Gtat.  ine.  I  MS;  double  the  amount  of  dehu);  UU- 
■ufh  (Bev.  Stat.  ISSfi.  p.  IDS,  I  T);  Kanins  iDaaalcr's 
But.  UK,  chap.  Sr,  U  3,  U:  Kentucky  (Qeo.  Slat. 
I»T.  p.  tar,  1 411  Ualne  (Bev.  Stat.  I8B8.  chap.  St.  1 8); 
Mlniailppl  (Bev.  Code  1880, 1  ISeS);  Htwourl  (Rlnee 
Kovember  1.1879)  (Bev.  BCnt.  ]8TB.  1  Ml:  Nevada 
iComp.  Laws  ISrm, «  «B,  HSI;  Obio  (Rev.  Btat.  1880, 
H  3NM,  taet);  Oregon  (Code  IBST.  1  1088);  Rbode  Is- 
land (Pnb.  StaL  188E.  ohap.  ISi,  I  lii:  Tenneaaee 
'Code  188*.  H  8083,  8086};  Tezaa  (Bev.  Stat.  188a,  art- 
im»,  tSS8);  Venuout  (Felton  v.  Sowles,  h7  Vt-  SfZi- 
TlrKini«(CodelB8T,  IMU);  West  Vlnrlnia  ( KeUer'a 
Bev.  Stat.  1878,  obap.  148, 1  Tl,  and  WLsconsln,  Ber. 

Stat.  1978.  H  am.  ane. 

In  Bn^laDd.  and  In  several  of  the  American  States, 
tbe  bond  It  dispensed  witb.  Uiustratlona  o!  tbla 
rale  are  found  la  ttie  Btaculos  of  the  foilowlngr 
Sulo.-  Florida  IDig.  tS8I,  p.  79,  1  II,  p.  80,  I  l£i: 
(;eorKia  (Code  liSaS!.  I  ZttDl  Loulalann  rClv.  Code,  art- 
1877):  New  York  (Code  Ctv.  Proo.  t  ZB38;  Demarost's 
Bnate.  1  N.  T.  Civ.  Proc  Rep.  802);  North  Corollna 
(Be*.  Code  1888,  I  1615):  Pennsylvania  (BrighUy's 
Pui^  DUE.  isea.  p.  610. 1  n,  p.  Sll,  l  a),  and  South 
Ckroima.  Rev.  Slat.  1878,  p.  US  et  seg. 

In  even  ca^e,  when  a  complaint  Is  made  to  a 
nun>Kate  that  die  ctroumatances  of  a  peraon  ap- 
pointed executor  areso  "precarioua"  as  not  to  af- 
lord  adequate  security  tor  his  due  administration 
of  tba  estate  S  Bev.  Siat.  7S,  I  ill).  It  must  depend 
upon  Its  own  peculiar  features  and  cIrcumE lances. 
of  whJcb  the  surroiiate  is  tbe  approprtnle  Judge. 
Slitelda  V.  Sblelds,  60  Barb.  GT. 

Xorhai  an  admlatttrator  appointed  Id  another 
Bute  any  authority  here;  but  it  seems  that  a  vol- 
onisry  payment  to  an  adminlstrBtOT  so  appointed 
would  proisct  the  party.  'Wllllanu  v.  Stem,  S 
Joiua.  ch.  asa,  B  L.  ed.  14a. 
IS  L.R  A. 


The  power  oonferred  b;  law  upon  eiecuton  and 
administratOTB  cannot  aooompaDy  their  peraona 
beyond  the  bounds  of  the  sotereUrnty  wblch  bas 
conferred  It.    HUJer  v.  Bwer,  ?r  He.  608.  (8  AOL 

Dec.ew. 

Waab  of  thesuretieBlntheofDclal  twni]  of  on  ad- 
mi  nlEtrat  or,  etc.  must  be  worth  atleost  the  penalty 
of  the  bond  over  ail  dobts,  liabilities  and  property 
exempt  from  execution.  Where  suoh  a  duiety  has 
become  ideuOlclent,  siDOe  qualiflcatioo,  thesurro. 
(rate's  00 urt  may  reQUirea  nev  or  additional  surety. 
Button  V.  Weelui.  6  Bedt.  8S3. 

Baob  admioietracor  accounts  for  ttie  property  in 
bis  hands,  before  tbe  tribunala  of  the  State  or  sov- 
ereignty from  which  bla  authority  emanates. 
VauHban  t.  Northup.  40  D.  S.  IS  Pet.  1. 10  L.  ed.  SSB; 
S  Kent,  Com.  431;  Story,  Conf.  U  I  US;  Bania  v. 
Hoore,  IS  M.  J.  Eg.  07. 

Tbcrecan  he  no  propriety  la  Tequirtng-seourlty  to 
bsfrlvenin  the  E>tateof  the  luteatate'a  domlcll  for 
funds,  to  which  the  admlnlBtistor.  by  virtue  of  thtt 
frrant  of  admlDlstratlon  In  one  Slate,  has  no  title, 
for  tbe  due  administration  of  wblch  he  lias  already 
given  seourlty  In  a  foreign  JurudlaCion,  and  over 
which  the  tribunals  of  another  soverelRnty  exercise 
leffltimate  conLrcl.  Lewis  v.Grognard,17  N.J. Ei|. 1126. 

Whether  Che  eieoulor's  peounlnry  responsftiillty, 
Mb  habits  and  busIneeB,  and  other  facts  bearing  up- 
on the  permanence  and  certainty  of  his  ciroum. 
stances,  all  considered,  render  tbe  f  iinda  safe  in  bl« 
hands,  la  the  main  point  to  be  ascertained.  Cotter- 
ell  V.  Brook,  1  Bradf.  US. 

The  question  for  the  surrotcate  Is;  Is  It  sale  to 
put  this  eecate  in  the  hands  of  the  person  named  as 
execuuir?  Can  he  be  trusted  to  administer  it  faith- 
fully and  honestly,  as  directed  by  the  will?  Martin 
v.Dulie.5Hedr.eoo.  See no« to WUUama V. Stons, 
e  Johns.  Ch.  3(3.  S  L.  ed.  14B. 
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an  sccoimtingsnddlBtrlbutfon,  either  nitliln 

tlie  State  or  witbin  the  jurisdictioD  where 
ilie  priucipiil  letters  were  issued." 

If  the  surrogate  had  power  to  Impose,  aa  a 
coDdltion  to  the  granting  of  letters  ancil- 
iar;,  that  the  administratriz  should  give  a 
bond  to  secure  Uie  whole  Fund  which  might 
eome  to  her  hands  tij  virtue  of  such  lettcra, 
the  imposition  of  the  condition  wssadjsiTeet 
exercise  of  such  power.  The  general  rule 
in  this  and  other  States  requires  th&t  the  ad- 
ministrator should  give  security  in  double 
the  value  of  the  personal  estate  of  an  intes- 
tate before  assumins  the  administration. 
The  actual  location  of  the  personal  estate,  or 
of  the  securities  by  whicti  it  Is  represented, 
is  not,  voder  our  statute,  material  in  deter. 
mining  the  amount  of  the  bond  in  a  case  of 
purely  domestic  administration,  for  the  rule 
uiat  persona!  property  is  deemed  to  follow 
""e  person  of  Uie  owner  fixes  the  legal  posses- 

._  ._  ....  .- ..  _. i._ _i —  ^j  residence  — 


«ion  in  the  intestate  at  bis  pli 
wherever.  In  fact,  the  property  may  be. 
Where  the  administrator  has  properly  quali- 
fied and  assumed  the  administration  In  the 
titHte  of  the  domicil,  he  is  invested  with 
power  to  receive  the  debts  owing  to  tbe  In- 
testate, and  take  possession  of  the  securities, 
and  give  proper  acquittances  wherever  the 
debtors  or  securities  may  be,  whether  within 
or  without  the  gtate. 

But  where  a  debtor  or  the  securities  are  In 
a  foreign  jurisdiction,  and  are  not  voluntarily 
pnid  or  surrendered  to  the  administrator  of 
llie  place  of  the  domicil  of  tlie  intestate,  the 
courts  of  tbe  foreign  iurlsdiction  will  not 
enforce  the  recovery  of  the  debts  or  securi- 
ties, upon  his  application,  until  he  has  pro- 
cured ancillary  letters  or  a  new  administrator 
has  been  authorized  under  the  laws  of  the 
place  where  assets  may  be.  It  il  unnecessary 
to  enter  Into  the  reasons  of  this  rule.     They 


Y.  ion ;  Deipard  v.  OlivreJuU,  88  N.  Y.  192 ; 
He  Hughet.  86  N.  Y.  85. 

The  unquestioned  rule  of  the  common  law 
ttiat  the  succession  to  and  tlie  distribution  of 
the  estate  of  an  intestate  is  governed  by  the 
law  of  the  domicil,  makes  security  there 
taken  on  the  granting  of  letters  of  adminis- 
tration covering  tbe  whole  personal  estate  of 
the  intestate  an  adequate  protection  to  all 
parties  inlerested,  and  where  ancillary  letters 
are  applied  for  in  another  State  or  jurisdlo- 
lion  there  would  not  seem  to  be  any  necessity 
that  additional  security  should  be  required 
were  It  not  for  another  principle  almost  uni- 
versally recognized,  thnttheclaimsof  credit- 
ors living  in  a  Jurisdiction  where  ancillary 
letters  are  sought,  are  entitled  to  have  then- 
just  rights  In  the  assets  of  the  intestate  se- 
-curcd  by  a  proper  bond  as  a  condition  of 
srunting  the  application.  To  this  end  secur- 
ity is  usually  required  to  be  ^iven  by  the 
applicant  for  ancillary  administration  en- 
forcible  in  tlie  tribunals  of  the  place  for  tbe 
protection  of  creditors  therein  residing.  The 
■course  of  legislation  in  this  State  upon  the 
Bubjentof  ancillary  administration  and  the  se- 
curity required  may  be  briefly  stated.  The 
Revised  Statutes  enacted  that  "every  person 
appointed  administrator"  should  give  a  bond 
ISWR-A. 


in  a  penalty  not  less  than  twice  the  vslne  of 
the  personal  estate  of  which  the  deceased  died 

fiOHsessed.  Provision  was  made  for  granting 
etters  on  the  application  of  foreign  execu- 
tors or  administrators  where  persons  not  is- 
tiabitants  of  this  Stale  slinll  die  leaving  assets 
here  (§81).  There  was  no  provision  exempt- 
ing persons  applying  for  ancillary  letters, 
from  the  operation  of  the  general  rule  de- 
clared In  section  42,  and  It  would  seem  tlint 
they,  as  well  as  domestic  administrators, 
were  required  to  give  a  bond  in  a  penalty 
twice  the  value  olTthe  property  upon  which 
administration  was  sought.  Section  3699,  of 
the  Code  of  Civil  Procedure  undertook  to 
define  the  practice  on  the  application  for  an- 
ciliary  administration,  which  was  left  much 
at  large  under  the  Revised  Statutes.  In 
construing  the  section  the  Various  conditions 
to  be  provided  for  may  Justly  be  considered. 
There  might  be  domestic  creditors  entitled 
to  protection.  The  assets  in  this  State  might 
be  less  or  more  than  sufficient  to  provide  for 
the  rights  of  citizens  here.  Or.  again,  tbere 
might  be  no  creditois.  Ancillary  letter* 
may  become  necessary  to  enable  the  adminis- 
trator or  executor  to  recover  assets  by  hostile 
proceedings  out  of  the  jurisdiction  where  the 
principal  Tetters  were  issued.  It  is  contended 
on  the  part  of  the  appellant  that  on  an  ap- 
plication for  ancillary  letters  under  section 
3699  no  security  can  be  required  in  any  case 
exceeding  twice  the  amount  of  claims  of 
domestic  creditors,  and  that  the  discretion  of 
the  surrogate  is  only  to  be  exercised  within 
this  limit.  It  is  evident  that  this  construc- 
tion would,  in  the  present  case,  defeat  tbe 
general  policy  which  requires  an  administra- 
tor to  give  adequate  security  for  the  whole 
estate  which  may  come  to  nis  bands.  Tbe 
security  given  in  New  Jersey  was  limited  to 
the  sum  of  (5.000.  double  tbe  value  of  tbe 
personal  estate  of  the  intestate  Ip  his  actual 
possession  there,  taking  no  account  of  tlie 
much  larger  amount  In  this  State,  and  this 
course  seems  to  have  the  sanction  of  the  New 
Jersey  courts.  Lewii  v.  Orognard,  IT  N.  J. 
EcL  435. 

The  contention  of  the  appellant,  it  sus- 
tained, would  enable  the  sdmlnlstratrix  to 
uke  into  her  possession  140,000.  in  securi- 
ties belonging  to  the  estate,  without  any  sc- 
curlty  except  a  bond  not  exceeding  double 
the  amount  of  the  debt  of  $7,305.  jflegcd  to 
be  due  to  Moses  P.  Prout.  It  may  be  tben 
that  the  primary  purpose  of  section  2003 
was  tlie  protection  of  domestic  creditors. 
The  citation  is  required  to  be  issued  to  credit- 
ors only  1%  3898).  The  Legislature  mny 
have  assumed  that  proper  and  adequate  gen- 
eral security  would  be  exacted  by  the  law  of 
the  place  of  tbe  principal  administration. 
But,  although  the  language  of  section  2699 
is  vague,  we  think  it  is  capable  of  a  con- 
struction which  will  subserve  the  general 
policy  of  the  law.  The  Legislature  In  this 
section  first  declares  a  general  rule,  that  be- 
'llary   letters  are  issued,  tbe  ^rsoa 


the  qualification  of  an  administrator  upoa 
the  estAte  of  an  intestate.  Referring  to  the 
fourth   title,  it   is  found   that    section  2667 
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prescribea  aa  one  of  the  acts  to  be  done  bj 
«ii  administrator,  to  qualify  him  for  tlie 
office,  that  he  shall  eiecuUi  a  bond  In  a  pen- 
alty not  leas  than  twice  the  ralue  of  the  per- 
•onal  property  of  which  the  intestate  died 
poasesBcd,  guli]ect  to  certain  exceptions,  one 
of  wfaiclt  18  that  with  the  consent  of  all  the 
next  of  kin  of  the  intestate,  the  bond  may, 
upon  notice  being  gi^en  to  creditots,  be 
limited  to  twice  the  amount  of  their  debts. 
The  exception  Id  section  36M  was,  we  think, 
intended  to  give  the  surrogate  a  discretioii  to 
modify  Uie  general  rule  declared  in  the  pre- 
ceding clause,  and  to  accejit  a  bond  less  In 
amount  than  that  prescribed  in  ordinary 
casea  of  admlalatrattoa,  if  by  reason  of  ade- 
<)uate  security  having  already  been  given, 
additional  security  for  the  protection  of  the 
genenl  Interests  was  not,  in  his  Judgment, 


required,  or  where  the  next  of  Icin  had  con- 
sented to  waive  security,  and  in  a  case  of 
domestic  creditors,  where  their  protection 
was  the  only  interest  involved,  to  prescribe 
a  ]tmlt,  beyond  which  security  should  not 
be  exacted. 

It  is  somewhat  difficult  to  so  construe  tlie 
language.  But  the  solicitude  with  which 
courts  guard  the  rights  of  infants  and  persons 
standing  In  the  relation  of  beneficiaries  of 
trusts,  and  the  uDi/orni  policy  in  respect  nf 
security  required  of  admiuIslrHtors,  justify 
the  court  in  going  to  the  verge  of  construc- 
tion Id  order  to  protect  parties  so  situated, 
and  to  carry  rut  the  general  policy  of  the 
law. 

We  think  tAe  order  iJuniid  be  ^JplntMti. 
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with  Uvealook  or  perlsbable 
frelfrht,  or  to  oomplete  a  tnp  whioh  can  be 
llntabPd  before  «  A.  H.,  >t  laTaUil  as  a  reKulatlaD 
of  comineTce  so  tat  as  It  appUe*  (a  lateistate 
belKM  tnlna. 

(Laev.  J-  MamlM.) 
(June  SI,  lesi.) 

ERROR   to   the   Circuit   Court  for  Pulaski 
County  to  review  a  judgment  afflrnitng  a 
judgment  of  the  County  Court  imposing  upon 


Slslement  by  Lawis,  P.: 

Error  to  judgoient  of  the  Circuit  Oourt  of 
Pulaski  County,  rendered  March  aS,  1B9I, 
affirming  a  judgment  of  the  County  Court 
of  that  county  against  the  Norfolk  &  West- 
ern Railroad  Comoany  in  a  prosecution  tor 
a  misderaeunor.  The  indictment  was  for 
running  a  train  of  cars  on  Sunday,  contrary 
to  the  Act  of  March  19,  1BS4,  now  carrieil 
into  section  3801  of  the  Code.  That  Act 
forbids  the  running  of  trains  between  sun- 
rise and  sunset  on  a,  Sunday,  except  such  as 
are  used  exclusively  for  the  relief  of  wrt-cked 
or  disabled  trains,  or  for  the  transportation 
of  the  United  States  malls,  passengers,  live- 


it  Ttmiiat*  InttniaU  com- 


Trmnsportatlon  Is  enentUl  to  oammeroe,  or 
niher  It  li  eommeroe  Itself;  and  erny  otntacle  to 
IL.  or  burden  laid  upon  It  hj  legtilatlve  ailthorltf. 
to  i««uUt]on.  Btate  Freight  Tax  Cases.  82  D.  8.  IG 
WalL  Zai.nL.ed.14S:  Wud  v.  UarylBnd.  79  D  S. 
U  WilL  118,  n  U  ed.  44S.  WellOD  v.  HiHoun.  »1  O. 
8.  tn,  S  L.  ed.  8tT;  Henjlacsaa  v.  New  York,  U  U. 
S.  Oi.  S  1^  ed.  S4S{  Uiy  Lunc  v.  Fr««man.  K  D.  S. 
»S,  13  L  ed.  UO. 

IS  WW  said  in  Henderson  v.  New  York,  fupm,  to 
"be  dear  from  ibe  nature  of  our  oomploi  torin  of 

iDTDdea  tbe  domain  oT  le^lilatloD  which  belongs 
cxcluf  ivelj  to  the  Conyress  of  the  United  BlaWs,  It 
Is  void,  no  matter  under  what  clUH  of  power*  It 
maj  rait,  or  how  closely  allied  it  tan;  be  to  powers 
conceited  to  belong  to  tbe  etaK«."  Substantiallr 
Uie  same  thlnK  wMiaid  by  Marshal],  Ch.J„  In  Oib- 
bona  r.  Orden,  K  U.  8.  B  Wbmt.  I.  B  L.  eill3. 

As  lUmtTHtliUI  how  (ar  the  Supreme  Ck>iirtot  the 
L'Dlled  iilaiea  has  goae  In  deflninfi  "oommoroe  be- 
(wccn  the  S(ate«"  ae  used  Id  iheoonsCltuiloNul  pro- 
tMou  on  Ibat  suti^ect,  see  The  '-Dnolal  Etitll"  v. 
UnltPd  StabM,  T7  n.  S.  10  WaU.  6ST.  19  L.  ed.  BM; 
Ball  v.  DeCulr.  9S  C.  8.  t8R.  U  L.  ed.  MI.  Bee  also 
MoMIe  CouDly  v.  Kimball.  10!  U,  S,  091.  »1  L.  ed.  338. 

A  question  to  tM  determined  ta  Ihe.  Does  traos- 
portatlOD  upon  a  railroad  patting  tbroiigh  more 


)r  from  a  polot  In  o\ 


portatlon  IS  ODuimeroa.  and  r^mmeroe  between  tbe 
Statca.  haa  been  uniformly  held  both  by  tbe  Su- 
preme Court  of  the  L'ulled  Slates  and  by  the  *u- 
preme  courts  of  a  number  of  tbo  States.  Blal« 
Freight  Tax  Case,  K  U.  S.  IS  Wall.  281.  !1  L.  ed.  168^ 
Welton  V.  MlBSOun.eiir.  9.  K7B,  a  L.  ed,  MT;  Hnnnl- 
bHl  ft  31,  J,  K.  Co.  V,  HiiscD.  D6  U.  8.  4l<fi,  St  L.  ed. 
K7:  Hall  T.  De  Culr,  96  V.  S.  4ffi.  Si  L.  ed.  S*7-.  Mobile 
County  V,  Kimball,  UK  tJ,  8.  891,10  L.  ed,  Z»;  Wesl- 
ero  U.  Teleg,  Co.  v,  Teiac,  lOfi  U,  8.  4Bt,  »  L.  od, 
lOW;  Head  Honey  Ouea.  lU  D,  B.Sn.XtU  ed.  901: 
Gloucester  Ferry  Co.  t,  Pennaylvanin,  114  U.  S,  XU3. 
EB  L.  ed.  101:  8tone  v.  Panaer*  L.  &  T.  CO.  llfl  V.  H. 
SS3,  99  L.  ed.  UG;  Plckard  v,  FuUmsa  3,  Car  Co.  IIT 
n.  S.  4^  a  L.  ed.  TBS. 

Any  regulation  by  a  Stele  of  the  charirea  for  tbe 
tranaportatlon  of  goirfs  from  one  Suite  lo  another 
laaregulatlonof  Inter^iateoommeice,  nnda  vlola- 
tlOD  of  tbe  Federal  Conacitiitlon,  Wabash.  Su  I.  & 
P.  B.  Co,  V.  Illlnola,  118  U,  3  »7,  30  L.  ed.  144:  Mo- 
bile i  O.  H.  Co,  V.  Senione,  IB  Ked.  Hep.  DBS.  and 
tU)tt:  8late  V,  Chicago  A  N.  W.  R,  Co.  10  Iowa.  18^ 

A  Blatule  probililiing  coriKiratloua  eange>S  Ii 
transporting  gc«)d»or  |j 
States  from  llmlling  tbL'ir  llnbillty  aa  ei 
rleta  by  contract  If  not  a  regulation  of  c< 
among  tbe  States.    Hart  v.  Chicago  AS.W.R.  Co. 
69  lows,  US. 

For  further  annotation  upon  this  subject,  see 
wta  appenlcrl  to  the  folloiving  caw*.  State  v. 
WUHlniN,  H.'i  L.  K.  A.  H:  People  v.  Budd  (N.  T.} 
5  L,  K.  A.  MW:  OPvelanrt.  C.  C,  *  I.  R.  Co.  v.  Qoaser 
(Iiid.iBL.U.A.T!>l- Statev. 
A.  818. 


een  dlfforei 
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See  also  17  L.  B.  A  111;    34  L.  R. 
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■lock,  oi  articlea  of  auch  perishable  nature 
as  would  be  ceceuarilv  impaired  in  value  by 
one  day's  delay  in  tneir  passBge.  Section 
5318,  Rot.  Stat.- U.  S..  however  (not  noted 
in  tlic  Indictment),  makes  evecy  railroad  in 
the  country,  operated  by  steam,  an  agpccy  of 
cDTiimerce  far  tlie  transporlntioa,  among  other 
tilings,  of  "  freights  on  their  way  from  one 
State  to  another  State."  There  was  a  motion 
to  quash  the  indictment,  on  the  ground  that 
It  was  not  Buftlciently  certain,— that  is  to  say, 
that,  even  admitting  the  charge  In  tlie  in- 
dictment to  be  true,  the  defendant  was  not 
necessarily  guilty  of  any  offense  undb~  the 
laws  of  the  laud;  which  motion  was  over- 
ruled, whereupon  the  defendnnt  pleaded  not 
guilty.  The  facts  were  argued  at  the  trial, 
and  are  as  follows :  That  on  Sunday,  the 
aist  day  of  September,  1890,-the  defendant, 
by  Its  agents  and  employfa.  ran  over  the  New 
River  Division  of  its  Road,  in  Pulaski 
County,  after  9  o'clock  In  the  momlaE,  and 
before  sunset,  a  train  of  can  loaded'  with 
coal  and  coke,  which  was  being  transported 
from  Blueflcld,  a  station  on  defendant's  road, 
in  the  State  of  West  Virginia,  Into  and 
through  Virginia,  and  that  said  tmin  was 
btiiig  run  only  for  the  transportation  of  said 
coal  and  coke.  The  defendant  demurred  to 
the  evidi'ncc,  whereupon  the  Jury  condition- 
ally assessed  the  fine  of  $50.  The  county 
ciuirt  overruled  the  demurrer,  and  rendered 
a  jitiigment  for  the  Sne  assessed,  which  judg- 
ment was  afterwards  affirmed  by  the  circuit 


Mtmr%.  Phlesax  ft  Jolmuii  and  Bromi 
ft  Moore  for  plaintiff  In  error. 
Mt.  R.  Tutor  Soott,  Atly-Qtn.,  tor  the 

Commonweal  tb. 

I^wIb.  p.,  delivered  the  opinion  of  the 

The  defendant's  contention  on  the  merits 
in  the  trial  court,  and  liere,  Is  that  the  Stat- 
ute upon  which  the  Indictment  was  founded 
is,  so  far  as  it  applies  Co  a  case  like  the  present, 
repugnant  to  the  Conrtltution  of  the  United 
States,  which  gives  to  Congress  the  power  to 
reeuiate  commcica  among  the  several  States. 
The  precise  propositions  contended  for  on 
this  point  are  :  (1)  That  the  Act  of  Trans- 
portation mentioned  Id  the  proceedings  was 
commerce  between  the  States ;  (2)  that  such 
commerce  is,  as  to  all  matters  that  admit  of 
uniformity  of  regulation,  subject  only  to 
congressional  regulation;  (3)  that  section 
3801  of  the  Code  is  a  regulation  of  com-  , 
merce  ;  and  (4)  that,  as  such,  it  cannot  be 
applied  to  interstate  commerce,  or  to  the, 
train  In  question.  It  is  an  hlBtorical  fact,  , 
well  known,  that  to  secure  uniformity  and  i 
freedom  in  commercial  intercourse,  and,  I 
with  that  view,  to  establish  a  single  govern-  | 
ment  empowered  to  rceulate  commerce,  was 
the  chief  CDnaidcratioli  that  led  to  the  for- 
mation and  adoption  of  the  Federal  Consti- 
tution. Accordingly,  thnt  instrument  or- 
dains that  "Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian 
tribes."  Art.  1,  g  8.  The  power  thus  con- 
ferred, aa  the  Supreme  Court  of  the  United 
18  L.  R.  A. 


States  has  Tepeai«d1y  decided,  ia  complete 
and  exclusive.  It  Is  the  unlimited  power, 
in  other  words,  to  prescribe  rules  by  whicb 
commerce  shall  be  governed,  and  to  deter- 
mine how  far  it  shall  be  free  and  untram- 
meled.  Any  attempt,  therefore,  by  a  State 
to  regulate  foreign  or  interstate  commerce  in 
the  attempted  exercise  of  a  power  which  has 
been  surrendered  by  the  States,  and  granted 
exclusively  Co  the  national  government.  It 
Is  on  attempt  to  do  that  which  Congress  alons 
Is  authorized  to  do,  and  hence  is  a  nullity, 
Aa  was  said  in  Banniiial  d  St.  J.  B.  Co.  v. 
ffwKti.  95  U.  8.  465,  24  L.  ed.  587.  "Whnt- 
ever  raay  be  the  power  of  a  State  over  com- 
merce Chat  is  completely  internal,  it  can  n» 
more  prohibit  or  regulate  that  which  is  In- 
terstate than  It  can  that  which  Is  with  foreign 
nations.  Power  over  one  Is  given  by  tho 
Constitution  to  Congress  in  the  tame  word* 
In  which  It  is  given  over  the  olJier,  and  la 
both  coses  It  is  necessarily  exclusive."  And 
la  B  subsequent  part  of  the  same  opinion  It 
was  said  that  transportation  Is  not  only  essen- 
tial to  commerce,  but  that  it  is  commerca- 
itself,  and  that  every  obstacle  to  it,  or  bur- 
den laid  upon  it,  by  legislative  authority  in 
regulation.  Sea  also  MoUU  Oouniy  v.  Mim- 
bidl.  102  U.  B.  691,  3S  L.  ed.  2S8;  MeCaU  v. 
California,  186  U.  S.  104,  84  L.  ed.  391. 

"It  cannot  Jm  too  strongly  Insisted  upon," 
said  the  court  in  WtOaA,  S.  L.  Jt  P.  S.  Qy. 
V.  JUinoii.  118  V.  8.  K7,  80  L.  ed.  244. 
"that  the  right  of  continuous  transportation 
from  one  ena  of  the  country  to  the  other  i» 
essential,  in  modem  times,  to  that  freedom  of 
commerce  from  the  restraints  which  Uia 
States  might  choose  t«  impose  upon  it  ttiat 
the  commerce  clause  of  the  Constitution  wa» 
intended  to  secure;  and  It  would  be  a  very 
feeble  and  almost  useless  provision,  but  poor- 
ly adapted  to  secure  the  entire  freedom  of 
commerce  among  the  States,  which  wa» 
deemed  essential  to  a  more  perfect  union  by 
the  framera  of  the  Constitution,  if,  at  every 
stage  of  the  transportation  of  goods  and  chat- 
tels through  the  country,  the  State  within 
whose  limits  a  part  of  the  transportation  must 
be  done  could  impose  regulations  conf^rnlng 
tlia  price,  compensation  or  taxation,  or  any 
other  restrictive  regulation  interfering  wltlt 
and  seriously  embarrassing  this  commerce." 
And  in  a  still  more  recent  case  it  was  re- 
marked Chat  in  the  matter  of  interstate  com- 
merce the  United  States  are  but  one  country, 
and  are  and  must  be  subject  to  one  system  of 
regulations,  and  not  to  a  multitude  of  sys- 
tems. BMin*  V.  Shelby  County  Tilting  Dttt. 
120  U.  S.  489,  80  L.  ed.  694.  There  is,  in- 
deed, witat  has  been  termed  a  kind  of  neutral 
ground  which  raay  be  constitutionally  occu- 
pied by  the  State,  so  long  as  it  iDterfcres 
with  no  Act  of  Coneress.  Thus,  where  the 
subject  is  local  in  its  nature  or  spliere  of 
operation,  such  as  the  establishment  of  high- 
ways, the  construction  of  bridges  over  navi- 
gable streams,  the  regulation  of  harbor  pilot- 
age, the  erection  of  wharves,  piers  and  docks. 
In  these  and  other  liKe  casea.  which  are  coo- 
sidcred  as  mere  aids  rather  than  regulntioDs 
of  commerce,  the  State  may  act  until  Con- 
gress supersedes  its  authority,  but  where  the 
Buhiect  is  national  in  Its  character,  adniittinff 
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of  nniformitj  of  reflation,  such  aa  the 
tnnsporiation  tnd  exi^bKnge  of  commodities 
between  the  States,  Congress  alone  can  act 
mou  it.  Tbe  case  of  Oaoi^  t.  PMlaMphin 
Art  Wardau,  63  U.  B.  12  How.  299,  13  L. 
ed.  9tW,  is  sometimes  cited  hb  an  authority 
to  the  contrarT ;  that  is,  for  tbe  proposition 
that,  in  the  absence  of  congressional  action, 
»  Sta,te  may  regulate  Interatate  commerce 
within  ita  own  territorial  limits.  But  this 
stateDoent  Is  broader  tlian  the  decision  iustl- 
fies ;  for  it  was  expressly  snid  In  that  caae 
that  "whatever  subjects  of  this  power  are  in 
U>eir  nature  national,  or  admit  of  only  one 
uniform  system  or  plan  of  regulation,  may 
be  justly  eaid  to  be  of  such  a  citure  as  to  re- 
quire eiclusiTe  legislation  by  Congress," 
And  in  the  very  recent  case  of  Leiiy  v.  liar- 
din,  135  U.  6.  100,  84  L.  ed.  128,  known  as 
the  " OrigiTiai  Package  Que,"  where  the  sub- 
iect  is  fully  considered,  Mr.  Ohitf  Jvttice 
Fuller,  in  delivering  tbe  opinion  of  the 
cooi^  used  the  following  language:  "The 
power  to  regulate  commerce  among  the  States 
is  a  unit,  but,  if  particular  subjects  within 
iti  operation  do  not  require  tbe  application  of 
«  gtmeraJ  or  uniform  system,  the  Blates  may 
legislate  in  regard  to  them  with  a  view  to 
local  needs  and  circumstances  until  Congress 
otherwise  directs;  but  the  oower  thus  exer- 
cised by  the  States  Is  not  identical  in  its  ex- 
,  tent  with  the  power  to  regulate  commerce 
among  the  States.  The  powerto  pass  laws  in 
reaped  to  Internal  commerce,  Inspection  laws, 
(]uanuitine  laws,  health  laws,  and  laws  in  re- 
lation to  bridges,  ferries,  and  highways,  be- 
lonn  to  tbe  class  of  powers  p^laining  to 
locality,  essential  to  local   tntercommui  ' 


tioD,  to  tbe  progress  and  development  of  local 
proaperity,  and  to  the  protection,  the  safetv. 


o  the  protection,  the  safef 
and  welfare  ctf  society,  originally  necessari' 
belonging  to,  and  upon  the  adoption  of  ' 
C<w*t,itutlon  reserved  by,  the  States,  except 
■o  far  as  falling  within  the  scope  of  a  power 
confided  to  the  general  government,"  But 
these  powers.  It  was  said,  "  though  they  may 
be  said  to  partake  of  the  nature  of'  the  power 
granted  to  the  general  government,  are  strict- 
ly not  auch.  but  are  simply  local  ponere, 
which  have  full  operation  until  or  unless  cir- 
cumscribed 1^  the  action  of  Congress  In 
effectuation  of  the  general  power."     And  In 


the  • 


3  the  r 


nounced,  as  it  had  often  been  before,  that  tbe 
transportation  of  pasBcngcrs  or  of  mercliandise 
from  one  State  to  another  is  in  its  nature  not 
local,  bat  national,  and  therefore  admitted  of 
but  one  regulating  power. 

These  authorities,  which  are  only  a  few  of 
many  that  might  be  cited  to  the  same  elfect, 
are  sufficient  to  show  the  Invalidity  of  legis- 
latioo  by  tbe  States  in  regard  to  subjects  of 
«>»nmerce  which  are  in  ttieir  nature  national, 
DO  matter  what  may  be  the  avowed  object  of 
such  legislation,  and  that  nothing  is  gained 
by  callmg  it  the  "police  power."  Tlic  sub- 
ject was  elaborately  discuaaed,  and  with  his 
accustomed  force,  by  Mr.  Juttiee  Miller,  in 
ileiuUrin  v.  Nea  York.  B2  U.  8,  259.  33  L, 
cd.  MS,  where  It  was  declared  that,  however 
difllcalt  It  may  often  be  to  distinguish  be- 
tween one  class  of  legislation  and  another,  it 
is  clear,  from  our  complex  form  of  govem- 
ISL.  n.  A. 


ment,  that  whenever  the  stiitute  of  a  State  In- 
vades the  domain  of  legislation  which  belongs 
exclusively  to  Congress  it  is  void,  no  matter 
under  what  class  of  powers  it  may  full,  or  how 
closely  allied  to  powers  conci-ded  to  belong 
to  the  Btales.  In  llannibnl  it  St.  J.  R.  Co.  v. 
Hiittn,  tupra,  it  wasaaid:  "We  admit  that 
the  deposit  in  Congress  of  tbe  power  to  reg- 
ulate foreign  commerce,  and  commerce 
among  the  States,  was  not  a  surrender  of 
that  which  may  properly  be  denominated 
'police  power,"  What  that  power  is,  it  is 
difficult  to  define  with  sharp  precision.  It 
is  generally  said  to  extend  to  making  regu- 
lations promotive  of  domestic  order,  morals, 
health  and  safety.  .  .  .  But  whatever 
may  be  the  nature  and  reach  of  that  power," 
it  was  added,  "  it  cannot  be  eiereised  over  a 
subject  confided  exclusively  to  Congress  by 
the  Federal  ConBtitutiun.  It  cannot  invade 
the  domain  of  the  national  government." 
Nor  does  it  matter,  in  such  a  case,  that  Con- 
gress has  not  acted  ;  for  It  is  now  settled  that 
the  silence  of  Congress  is  not  only  not  a 
concession  that  the  powers  reserved  by  the 
States  may  be  exerted  as  if  the  speciQc  power 
had  not  been  elaewheie  reposed,  but,  on  the 
contrary,  the  only  legitimate  conclusion  la 
that  the  general  government  intended  that 
power  shoMld  not  be  affirmatively  exercised, 
and'  the  action  of  the  States  cannot  be  per- 
mitted to  effect  that  which  would  he  Incom- 
patible with  such  intention.  "Uence,"  as 
was  decided  in  LeUy  v.  Hardin,  following 
many  previous  decisions,  "inasmuch  as  in- 
terstate commerce,  consisting  in  the  trans- 
portAtian,  purchase,  sale  and  exchange  of 
commodities,  is  national  in  its  character, 
and  must  be  governed  by  a  uniform  system, 
BO  long  as  Congress  does  not  pass  any  law  to 
regulate  it,  or  allowing  tbe  States  bo  to  do, 
it  thereby  indicates  ita  will  that  such  com- 
merce shall  be  free  and  untnimmelcd, "  la 
N&ri<,IJc  &  W.  R.  Co.  v.  BiJiruylatTua,  186  U. 
8.  114,  34  L.  ed.  804,  the  court  In  an  opin- 
ion by  Mt.  Jiutice  Lnmar,  said :  "  Whenever 
a  commodity  has  begun  to  move  as  an  article 
of  trade  from  one  State  to  another,  commerce 
in  that  commodity  between  the  States  has 
commenced.  The  fact  that  several  different 
and  independent  agencies  are  employed  in 
transporting  tbe  commodity,  some  acting  en- 
tirely in  one  State,  and  some  acting  through 
two  or  more  States,  does  in  no  respect  affect 
the  character  of  tbe  transaction.  To  tlie  ex- 
tent la  which  each  agency  acts  In  that  transac* 
tion.  It  Is  subject  to  the  reKuIatlon  of  Con- 
gress." It  isafoo  a  well-estaoHslvHl  principle 
that  an  article  of  commerce  transported  from 


)  It  has  mingled  with,  and  become  a  part 
oi.  the  common  mass  of  property  within  tbe 
latter  State:  and.  if  thisbe  so,  a/oWioj'i  Ib  it 

Erotected  while  in  tmntilu.  Bromny.  Mary- 
tnd,  20  U.  8,  12  Wheat.  419,  0  L.  ed.  610; 
Wellon  T.  Mimauri.  91  U.  8.  2TB,  23  L.  ed. 
347;  ieiiy  v.  Unrdin.  185  U.  3.  100,  81  L. 
ed.  128.  Tested  by  these  principles,  which 
ore  axiomatic.  It  is  clear  that  the  judgment 
complained  of  Is  erroneous. 

That  the  transportation  of  tbe  coal  and  coke 
mentioned  In  the  proceedings  was  an  act  pf 
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oommerce,  nstlonal  !□  Its  diftracter,  ia  too 
p]Bli)  to  admit  of  doubt;  and  It  is  equally 
clear  that  the  legislation  fn  question,  in  so 
far  as  it  extends  to  a  case  like  the  present,  is 
Hnwnrranted  and  void.  A  Statute  which 
forbids  the  runninK  of  iaterstate  freiglit 
triLJDs  between  suurise  aad  sunset  on  a  Sun- 
day is,  by  Its  necessary  opeiatian,  do  matter 
what  Its  professed  object  may  be,  a  regulation 
of  commerce.  A.tallevealii  it  is  an  obatnic- 
tion  to  interstate  commerce,  which,  for  the 
purposes  of  tlie  present  case,  amounts  U)  the 


and  therefore  void.  To  aay  tliat  the  State 
mnv,  in  the  exercise  of  her  police  powera, 
enforce  by  statute  the  observance  of  the  Sab- 
bath, not  as  a  religious  duty,  but  as  a  day 
of  rest,  is  no  answer  to  the  constitutional 
objection  here  raised.  The  validity  of  such 
legislation,  when  not  in  confiict  with  a  high- 
er law,  is  acknowledged  by  all,  and  ita  wis- 
dom and  propriety  denied  oy  none,  certainly 
not  by  this  court.  But  when,  in  a  case  like 
the  present,  it  contravenes  the  Constitution 
of  the  United  States,  the  latter  must  prevail, 
because  it  is  "the  supreme  law"  in  all  mat- 
ters relating  to  the  regulation  of  interstate 
commerce.  Such  a  statul*.  if  passed  by  Con- 
gress, so  far  as  it  concerns  foreign  or  tnt«r- 
state  commerce,  would  be  valid,  not,  how- 
ever, as  the  exercise  of  police  power,  but  as 
a  regulation  of  commerce;  and  the  reason 
which  would  make  such  legislation  vnlid  as 
an  Act  of  Congress  makes  it  invalid  as  an 
Act  of  a  State  Legislature,  Ah  to  the  effect 
of  the  Statute  in  question,  if  sustained,  upon 
the  commercial  interests  of  the  country,  we 
need  not  stop  to  Inquire.  It  is  enough  to 
say  that,  to  the  eitent  indicated,  it  ts  not 
valid.  In  Eendarton  v.  Nme  York.  rupm.  It 
was  decided  that,  whatever  may  be  the  nature 
and  extent  of  the  police  power  of  the  State, 
"  no  definition  of  it  and  no  urgency  for  its  use, 
can  authorize  a  State  to  exercise  it  in  re- 
gard  to  a  subject  matter  which  has  been  con- 
fined exclusively  to  the  discretion  of  Con- 
gress by  the  Constitution."  This  principle 
was  reafflrmed  In  Leitg  v.  Hardin,  where  it 
is  said  that  such  a  subjectmatter  is  not  with- 
in the  police  power  of  a  State,  unless  placed 
there  hy  congressional  action  ;  and  the  ob- 
iervationa  of  Mr.  Jvfliet  Matthews  in  Bow- 
man V.  CMeage  AN.W.R.Oo..  125  U.  9.  466, 
81  L.  ed,  700,  were  quoted  in  the  opinion,  to 
the  effect  that,  in  view  of  the  commercial 
anarchy  and  confusion  that  would  result  from 
tlic  diverse  exertions  of  power  by  the  several 
States  of  the  Union,  it  cannot  be  supposed 
that  the  Constitution  or  Congress  have  in- 
tended to  limit  the  freedom  of  commercial 
intercourse  among  the  people  of  the  several 
Stales.  The  fact,  if  it  be  a  fact,  that  the  stat- 
ute in  question  was  not  intended  as  a  reg- 
ulation of  commerce,  does  not,  we  repeat, 
affect  the  case.  There  may  be  no  purpose, 
it  has  been  held,  upon  the  part  of  a  Legis- 
lature, to  violste  the  Constitution,  and  yet  n 
■tatute,  enacted  under  tlie  forms  of  law  may. 
by  its  necessary  operation.  Injuriously  affect 
rf^lils  secured  by  the  Constitution,  In  which 
cnsc  the  statute,  to  that  extent,  must  be  de- 
clared void.  Brinvmer  v.  RAman,  188  U.  8. 
n  L.  R.  A. 


76,  34  L.  ed.  869.  This  Is  merely  stating  fi» 
different  form  tbe  proposition  afSrmed  in  th» 
Henderttm  Ca*»,  namely,  that,  in  whatever 
tankage  B  statute  may  be  ftamed,  its  constt- 
tutiona)  validity  must  b«  determined  bv  it» 
natural  and  reasonable  effect, — a  propositioo- 
that  would  seem  to  Iw  incontrovertible.  In 
the  laat -mentioned  case,  a  statute  of  New 
Tork  which  required  the  master  or  owner  of~ 
every  vessel  landing  passengers  at  tbe  Port 
of  flew  York  from  a  foreign  country  to  give- 
a  bond  in  a  prescribed  penalty  for  each  pas- 
senger so  landed,  as  an  indemnity  against 
any  expense  to  be  incurred  by  the  State  of 
city  for  the  support  of  such  passengers,  nas- 
held  void,  as  being  a  regulation  of  com- 
merce, although  it  was  sought  to  be  sustained- 
as  a  police  rezulatlon  to  protect  the  Statft 
against  the  influx  of  paupers ;  the  practical 
result  of  the  statute  being  to  impose  a  bur- 
den upon  all  passengers  so  landed  from  a  for- 
eign country.  So,  in  the  case  of  Chy  Lang- 
V.  Frteman,  02  U.  8.  275,  28  L.  ed.  550,  ft 
similar  statute  of  California,  intended  to- 
prevent  the  introduction  of  lewd  women  into- 
that  State,  was  held  void,  as  going  beyond 
the  necessItT  of  the  case,  and  amounting,  in 
its  practical  operation,  to  a  regulation  of 
foreign  commerce.  Upon  the  same  principle, 
statutes  prohibiting  the  introduction  of  in- 
toxicating liquors  into  the  State  enactinr 
them  have  been  held  to  be  Infringements  of  , 
the  commerce  clause  of  the  Constitution,  and 
not  valid  police  regulations  to  guard  ag^ainst 
the  evils  of  intemperance.  And  numerous, 
illustrations  of  the  same  principles  are  to  be 
found  In  the  adjudged  cases,  sll  of  which 
show  that  when,  in  the  attempted  exercise  of 
the  police  power,  no  matter  upon  wliHt 
grounds  it  Is  sought  to  be  exercised,  tbe  ac- 
tion of  B  State  comes  in  conflict  with  a  power 
vested  exclusively  by  Constitution  in  Con- 
gress, such  attempt  is  a  nullity:  and  the 
present  case  comes  within  this  principle. 

The  power  of  the  State  to  enforce  observ- 
ance of  the  Sabbath  as  a  police  regulation 
stands  upon  no  higher  footing  than  ner  power 
lo  giianl  against  the  evils  of  vice 
perance.  or  of  imported  pauperism, 
tious  diseases.  In  either  case  the  i 
extent  of  the  power  is  exactly  the  : 
there  is  no  principle  for  holding  otherwise. 
Our  attention  has  been  called,  in  this  cod- 
nection,  to  StaU  v.  Bt^imort  A  0.  R.  Co. , 
24  W.Va.  788,  whereina  "Sunday  Law,"  so 
called,  similar  to  the  one  we  are  considering, 
was  upheld,  under  circumstances  resembling 
those  of  the  present  case.  The  court  in  that 
case  admitted  that  the  transportation  between, 
the  States  Is  commerce  between  the  States, 
and  that  such  commerce  is  necessarily  under 
the  exclusive  control  of  Congress :  hut  It 
denied  that  non-action  by  Congress  is  equiva- 
lent to  a  declaration  that  such  commerce 
shall  be  free  and  untrammeled,  and  upon 
that  ground  sustained  the  statute  tn  toto.  As- 
to  the  last  proposition,  we  have  already  shown 
by  the  cases  referred  to — some  of  them  de- 
rided since  that  case  was  decided->that  tbe- 
ru1e  is  otherwise,  and.  after  a  careful  exam- 
ination of  the  case,  we  find  nothing  in  It  to 
raise  a  doubt  that  the  rule  baa  beeo  tightly 
settled. 


iofec- 


MouroLX  A  WxsTuuf  K.  Co.  t.  Common wkalth  or  Vikscioa. 


11> 


T^e  ju^frment  rnvH  thrr^on  be  merird.  Mid 
tbe  deiennant  disclmr^cd  froTn  further  prow- 
cutiOD  unrter  tlilit  jnrlicUiiuui,  wliicb  ought 
to  hare  been  quushed. 

fjftcy.J'.,  dinenting: 

Tbts  is  K  writ  of  error  to  a  ludgment  of 
the  Circuit  Court  of  PulukI  CauDtv,  ren- 
dered at  the  March  Term,  1891,  when  the 
circuit  court  affirmed  the  judcmcnt  of  tbe 
counlj  conrt,  rendered  at  tile  Februarj  Terra, 
18V1,  of  said  county  court,  \*here  the  plaio- 
tifl!  in  error  wsa  convicted  for  a  violation  of 
the  Sunday  Laws  of  this  CommoDU'cnltb,  and 
•d judged  topaysflneof  |S0.  It  \»  admitted 
tlint  the  said  plaintiff  in  error  openlf  violated 
the  law  of  the  State,  upon  the  ground  that 
It  is  in  violation  of  the  Constitutioa  of  the 
Cnit«d  States.  becauKc  it  U  an  interference 
bv  the  Stat©  with  the  subject  of  commerce 
among  the  States;  that  the  ConBlitutfoD  of 
the  United  States  provides  (art.  1,  §  8) 
iliat  the  Congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations,  and 
among  the  Statai,  and  with  tlie  Indian  tribes. 
Our  Code  provides  that  "if  a  persoD,  on  a 
Sabliatb  daj,  be  found  laboring  at  an;  trade 
or  catling,  or  employ  his  apprentices  or  ser- 
vants in  labor  or  other  business,  except  in 
household  or  other  work  of  necessity  or 
charity,  he  flbali  forfeit  %%  for  endi  offense. 
Every  day  anv  servant  or  api>rentice  is  so 
employed  shall  constitute  a  distinct  offense." 
Code  Va.  §  3799.  This  plaintiff  in  error  Is 
B  domestic  corporation,  domiciled  within 
the  State  of  Virginia,  holding  lU  chartered 
righta  under  the  grant  of  the  State,  whose 
clwrter,  by  its  ezpresa  terms,  provides  that 
it  may  be  altered,  modlQed  or  repealed  by 
any  future  Legislature  as  may  think  proper. 
Id.  i£  1240.  The  absolute  prohibition  against 
laboring  at  its  caltinK  being,  in  the  legiala- 
live  mind,  inexpedient  in  Its  application 
to  this  or  other  domestic  corporations,  the 
Lezislature,  in  1884,  enacted  a  statute  which 
modified  the  geoeral  law,  and  excepted  such 
trains  as  were  loaded  with  passengers  and 
perishable  freight,  and  which  suffer  Injury 
or  delay,  and  provided  as  follows;  "Ho 
railroad  (*mpany,  receiver,  or  trustee  con- 
trolling or  operating  a  railroad  shall,  by  any 
agent  or  employe,  load,  unload,  run  or 
transport  upon  such  road  on  a  Sunday  any 
cnr.  train  of  cars  or  locomotive,  nor  permit 
the  ume  to  be  done  by  any  such  agent  or 
employ^,  except  when  such  care,  trains  or 
locomotives  are  nsed  exclusively  for  the  use 
of  wrecked  trains,  or  trains  so  dibbled  as  to 
obitruct  tbe  main  track  of  the  rallrond,  or 
(or  the  tranaportntion  of  the  United  States 
mail,  or  for  tbe  transportation  of  passengers 
tnd  their  baggnge.  or  for  tbe  transportation 
of  live-stock,  or  for  the  tranaportntion  of 
articles  of  such  perialiable  nature  as  would 
he  neceasarily  impaired  In  value  by  one  day's 
delay  in  their  passage:  provided,  however, 
that,  if  it  should  be  necessary  to  triinaport 
live-stock  or  perishable  articles  on  a  Sunday 
to  an  extent  not  Bulticient  to  make  a  wliole 
tnin-load.  such  train-load  may  be  made  up 
with  cars  loaded  with  ordin«ry  freight. " 
Section  S809  proTldea  that  "tbe  word  'Sun- 
dav. '  in  tbe  preceding  section,  shall  be  cod- 
liiURA. 


Btrued  to  embrace  oii]y  that  portion  of  the 
day  between  sunrise  nod  sunset;  and  tralna 
in  (ranMlv  having  started  prior  to  twelve 
o'clock  on  Saturday  night  may,  in  order  to 
reach  the  terminus  or  shops  of  the  railioad, 
mo  until  nine  o'clock  tbe  following  Sunday 
morning,  but  not  later."  Section  3S03  pro- 
vides tie  penalty,  which  !b  immniErial  Id 
this  case  ;  the  fine  assessed  not  beln^  in  vio- 
lation Utereot.  These  sections  conslitute  our 
Sunday  Laws,  not  very  stringent,  it  must  be 
admitted,  as  fnr  as  railroads  are  concerned  ; 
its  extreme  liberality  in  the  privileges  to 
labor  on  tbe  Sabbath  accorded  tberuin  sug- 

Sesting  the  thought  that,  when  the  law  was 
rawn,  the  railrwds  in  some  form  stood  by 
consenting ;  but  how  this  is  I  have  no  in- 
formation. Howevor  that  may  be,  tlie  Itiw 
is  now  obnoxious  to  the  railroad  in  (luestion, 
and  in  soxie  localities  tbe  lower  courts  have 
refused  to  enforce  the  law. 

The  question  now  to  be  inquired  into  is. 
What  Is  the  nature  of  this  law?  Is  it  an  Act 
to  regulate  commerce  with  foreign  nations, 
or  among  the  States,  or  with  the  Indian 
tribesT  And  does  it  thus  Invade  Uie  granted 
IKiwen  of  the  Congress,  under  tbe  Constitu- 
tion of  the  United  States,  and  conflict  with 
themF  If  so.  It  cannot  be  upheld.  It  cer- 
tainly was  not  BO  intended.  Nothing  is  said 
about  commerce  nor  about  transportation  be- 
tween the  States.  It  is  absolutely  limited 
in  its  operation  to  the  State  of  Virginia.  It 
is  to  l^e  found  in  the  chapter  of  our  Code 
entitled  "Of  Offenses  against  Morality  or 
Decency  ;  Protection  of  Religious  Meetings." 
The  section  which  precedes  It  Is  entitled 
"Profane  Swearing  and  Drunkenness,  how 
Punished."  The  section  which  •ucceeds  It  is 
entitled  "Sale  of  Intoxicating  Liquors  on 
Sunday,  how  Punished. "  The  next  is,  "  Dis- 
turbance of  Rellgioua  Worship,  how  Pun- 
ished-" It  Is  Intended  as  an  exercise  of  tbe 
police  power  of  the  State,  in  the  interest  of 
morality  and  decency,  and  that  Is  what  I 
think  it  is.  It  is  no  part  of  the  province  of 
Congress,  under  its  granted  powers,  to  enact 
police  laws  for  the  regulation  of  such  aftaln^ 
within  a  State;  and  if  this  StAte  may  not 
enact,  for  the  protection  of  Its  citizens,  pollctr 
laws  for  tlie  observance  of  tlie  Sabbath  day. 
we  must  ever  remain  practically  witbout 
such.  I  think  I  am  Bustitined  in  this  view 
by  the  decision  of  the  courts  of  this  country, 
both  state  and  federal  ;  and  I  will  briefly  pro- 
ceed lo  consider  this.  Commerce  consists  of 
the  various  agreements  which  have  for  their 
object  facilitating  the  exchange  of  the  prod- 
ucts of  the  earth,  or  the  innustry  of  man, 
with  the  Intentto  realize  a  profit.  Commerce 
with  foreign  countries  and  among  the  Stales, 
strictly  considered,  consists  in  intercourse 
and  tralDc.  including  In  these  terms  naviga- 
tion, and  the  transportation  of  persons  and 
property,  as  well  aa  the  purclmsc,  sale  and 
exchange  of  commodities.  The  power  con- 
ferred upon  the  Congress  by  the  above  clause 
is  exclusive,  so  far  as  It  relates  to  matters 
■within  its  purview  which  e 


formlty  of  regulation  affecting  all  the 
_  ..tes.  That  clause  was  adopted  in  otAtiT  U> 
secure    uniformity    against    discriminating  . 
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state  legislation.  8t«l«  legUUtlon  is  not 
forbidtleD  in  matten  either  local  in  their 
operation,  or  intended  to  be  mere  aids 
merce,  for  which  special  regulations  can  more 
tiUcctually  provide,  such  as  harbors,  pilotage, 
beacons,  buojs  and  other  iroproYemeDtB  of 
harbors,  bays  and  rivers  within  a  State,  if 
their  free  navigation  be  not  thereby  impaired. 
Congress,  by  its  Inaction  in  such  matters, 
virtually  declares  that  until  it  deems  beKt  to 
«ct  they  may  be  controlled  by  the  State.  Mo- 
bik  County  y.  KimbaU,  102  U.  8.  601,  86  L. 
«d.  238  (opinion  of  Mr.  JviUee  Field).  In 
the  case  of  S/ierUxt  t.  AUing.  08  U.  8.  », 
28  L.  ed.  819,  the  same  learoAd  (i;itloe  said : 
"  In  supposed  support  of  this  position,  numer- 
ous decidiona  of  tliis  court  are  cited  bv  coun- 
sel to  tlie  effect  that  the  States  cannot  oy  leg- 
islation place  burdens  upon  commerce  with 
foreign  nations  or  among  the  several  States." 
Upon  an  exauinaCion  of  theee  cases,  it  will 


valid  imposed  a  tax  upon 
or  subject  of  commerce,  or  exacted  a  license 
fee  from  parties  engaged  in  commercial  pur- 
fluila,  or  created  an  impediment  to  the  free 
navigation  of  some  public  waters,  or  pre- 
scribed conditions  in  accordance  with  which 
commerce  in  particular  articles  or  between 
places  was  required  to  be  conducted.  In  al 
the  cases  the  legislation  condemned  operates 
directly  upon  commerce,  either  by  way  of 
tax  upon  its  business,  license  upon  its  pur- 
nuits  in  particular  channels,  or  conditions  for 
«arryingiton.  Thus,  inthe  POuenger  Cam, 
reported  in  48  U.  S.  7  How.  445,  13  L.  ed. 
770,  the  laws  of  New  York  and  Hass&chi 
setts  exacted  a  tax  from  the  captains  of  ve_ 
aels  bringing  passengers  from  foreign  ports 
for  every  passenger  landed.  In  PenTus/lvanic 
V.  IVAeeling  A  B.  Bridge  Co..  reported  in  54  D 
8.  13  How.  518,  14  L.  ed.  348,  the  statute  of 
Virginia  authorized  the  erection  of  a  bridge 
which  was  held  to  obstruct  the  free  naviga- 
tion of  tlie  river  Ohio.  And  in  all  the  other 
cases,  when  lettisistion  of  a  State  has  been 
held  to  be  null  for  interfering  with  the  com- 
mercial power  of  Congress,— as  in  Brown  t. 
Mafyland.  25  U,  8.  12  Wheat.  435,  6  L.  ed. 
«80 ;  Tax  Oa»a.  79  U.  B.  12  Wall.  204,  20  L. 
ed.  870 ;  and  in  Wtllon  v.  Miuowi,  01  U.  S. 
275.  23  L.  ed.  847.— the  legislation  created  in 
the  way  of  tax,  license  or  condition  a  direct 
burden  upon  commerce,  or  in  some  way  di- 
rectly interfereil  with  its  freedom;  and  itnuy 
be  said  generally  that  the  legislation  of  a 
State  not  directed  against  commerce  or  any 
of  its  regulations,  but  relating  to  the  rigliCs, 
'juticB  and  liabilities  of  citizens,  and  only 
indirectly  and  rempWiy  affecting  the  opera- 
lions  of  commerce,  is  of  obligatory  force  upon 
<:itizens  within  its  territorial  jurisdiction, 
wUctiicr  on  land,  or  engaged  in  commerce, 
foreign  or  interstate,  or  m  any  other  pursuit. 
Judge  Cooley  says,  In  his  work  on  Constitu- 
tionalLimitations  (p.  722)  :  "The  line  of  dis- 
tinction between  that  which  constitutes  an 
interference  with  commerce  and  that  which 
is  a  mere  police  regulation  is  sometimes  dim 
and  shadowy,  and  it  is  not  to  be  wondered 
at  that  learned  jurists  differ  when  endeavor- 
ing to  classify  the  cases  which  arise.  It  is 
not  doubted  uiat  Congress  haa  tbe  power  to 
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go  beyond  the  general  regulations  of  com- 
merce which  it  IS  accustomed  to  establish, 
and  to  descend  to  the  most  minute  directions, 
if  It  shall  be  deemed  advisable  ;  and  tiiat  to 
whatever  extent  ground  sliall  hi:  covered  by 
these  directions  the  exercise  of  state  power 
is  excluded. 

Congress  may  sstablisb  police  regulations 
as  well  as  the  States,  confining  their  opera- 
tions to  the  subjects  over  which  it  is  given 
control  by  the  Constitution.  But  as  tiie 
general  police  power  can  better  be  exercised 
under  the  supervision  of  the  local  authorities, 
and  mischiefs  are  not  likely  to  spring  tiiere- 
from  so  long  as  the  power  to  arrest  collision 
resides  in  tbe  national  courts,  the  regulationa 
that  are  made  by  Congress  do  not  often  ex- 
clude the  establishment  of  others  by  the  State 
coveiing  very  manv  particulars.  Moreover, 
the  regulations  of  commerce  are  usually, 
and  In  some  cases  must  be,  general  and  uni- 
form for  tbe  whole  country  ;  while  in  some 
localities  state  and  local  policy  will  demand 
peculiar reguiationswith reference  to  special 
and  peculiar  circumstances."  In  the  lat« 
case  of  Cardioelt  v.  American  R.  Bridgt  Co., 
118  U.  8.  20,1,  28  L.  ed.  959,  after  citing  the 
earlier  cases,  tbe  court  said  that  they  illus- 
trate tbe  general  doctrine,  now  fully  recog-- 
nized,  that  the  commercial  power  of  Congress 
is  eictusive  of  state  authority  only  when  the 
subjects  upon  which  It  Is  exerted  are  national 
in  their  character,  and  admit  and  requira 
uniformity  of  regulations  affecting  all  tba 
States:  and  that  when  the  subjects  within 
Chat  power  are  local  in  their  nature  or  opi^ra- 
tioD.  or  constitute  meiu  aids  to  commerce, 
the  States  may  provide  for  their  regulatioQ 
and  management  until  Congreas  interferes 
and  supersedes  their  action,  I  will  cile  aa 
an  illustration  of  my  view  of  this  aubject 
yet  another  deciaion  of  the  Supreme  Court 
of  the  United  States  upon  this  subject,  which 
applies  to  a  through  line  of  railway,  and  is 
much  in  point.  In  the  case  of  SfoM«  v. 
FannDr*  L.  *  T.  Co.  IIB  U.  8.  807,  20  L. 
ed.  636  (one  of  the  Eitili-oad  Commiti'in 
Cattt),  that  court  said:  "Thero  (An  tie  no 
doubt  that  each  of  the  -States  through  which 
the  Mobile  &  Ohio  R.  R.  paases  incorporated 
the  Company  for  the  purpose  of  securing  the 
construction  of  a  continuous  lino  of  interstal« 
communication  between  tbe  Qulf  of  Mexico, 
in  the  south,  and  the  Qreat  Lakes,  in  the 
north.  It  is  equally  certain  that  Congress 
aided  in  the  construction  of  parts  of  this  line 
of  road,  so  as  to  establish  such  a  roule  of 
travel  and  transportation  ;  but  it  ia  none  the 
less  true  that  the  corporation  created  Ijy  each 
State  is,  for  the  purposes  of  local  government, 
a  domestic  corporation,  and  that  its  railroad 
within  the  State  Is  a  matter  of  domestic 
concern.  Mississippi  may  govern  this  cor- 
poration as  it  does  all  domestic  corporations, 
in  respect  to  every  act,  and  everything  williin 
the  State  which  is  the  lawful  subject  of  stnts 
government.  It  may,  beyond  all  question, 
by  the  settled  rule  of  decision  of  this  court, 
regulate  freights  and  fares  for  business  done 
eiciuBively  within  tlie  State;  and  it  would 
seem  to  l)e  a  matter  of  domestic  concern  to 
prevent  the  company  from  discriminating 
against  persons  and  places  In  Mississippi. 
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flo  It  nittj  make  all  needful  Tefculatloiu  of 
•  police  cluncter  for  the  gOTemmeiit  of  the 
OHDpauy  while  operating  ita  road  In  that 
JuTisdlction.  In  this  waj  U  may  certainlv 
reqaiTc  ths  company  to  fence,  etc.,  as  mucQ 
of  iU  road  as  Ilea  within  the  Btate,  lo  stop 
fta  trtina  at  railroad  crossiogs,  to  elacben 
■peed  while  mnniag  in  a  crowded  thorough- 
fare, to  put  its  t«riSs  and  time-tablea  at 
proper  placea,  etc.  This  compsoj  is  not  en- 
tirelT  relieTed  from  state  control  In  Uissis- 
•ippl,  aimply  becauae  It  has  been  incorpo- 
nted  by,  and  la  carrylnx  on  buslneaa  in, 
the  other  Statca  through  which  Its  road  runs. 
While  in  Hisslwippl  it  can  be  governed  by 
HiHaissippi  in  respect  to  all  tbingi  wbicli 
baTB  not  been  placed  by  the  Constitution  of 
the  United  States  within  the  ezcluBlve  Jurig- 
diction  of   Congress.     It  is  not  enough  to 

Eierent  the  8tat«  from  acting  that  the  road 
1  Miwisaippi  is  lued  In  aid  of  Interstate 
commertx.  Legislation  of  this  kind,  to  be 
DnronBtitutionsl,  must  be  such  aa  will  nec- 
eaaarily  amount  to  or  operate  as  a  regulation 
of  boBiDess  without  the  State  as  well  as  wtth- 
io."  Bee  also  Smith  t.  Alabama.  124  U.  8. 
485.  81  L.  ed.  GOS :  NathviUe,  C.  it  St.  L.  B. 
Co.  V.  AWiama.  128  U.  S.  06,  82  L.  ed.  S53 ; 
CKkoQo  A  A.  R.  Co.  T.  PeopU,  105  IH.  657  ; 
Um  t.  Grand  Trujtk  B.  Co.  14  Fed.  Bep. 
401  ;  lotea  y.  ChUngo.  M.  A  St.  P.  B.  Co.  88 
Fed.  Rep.  891 :  Chicago,  M.  <t  St.  P.  S.  Co. 
"    ■        ""  "id.  Rep.  84B.     And  as  '"  " 


called- — ^by  a  state  commlsaion  It  was  held  to 
hare  no  reference  to  inlerstat«  commerce,  In 
the  case  of  Chieago,  M.  A  St.  P.  B.  Co.  v, 
Becker,  tupra.  And  again  It  was  held  In 
SlaU  k  loaa  t.  Chicago,  M.  <ft  St.  P.  B.  Go. 
S3  Fed.  Rep.  891,  that,  even  If  such  awitch- 
fng  be  an  act  of  int«rHtat«  commerce,  tucb 
Rgnlation  is  vaKd,  as  it  does  not  refer  to  the 
carriage  of  freight  outside  the  Btat«.  And, 
again,  it  waa  said  by  the  Supreme  Court  of 
the  Uoited  fitates  in  GlouccMt^  Ferry  Co.  v. 
Pean^loania,  114  U.  8.  199,  B9  L.  ed.  166, 
that  tbe  power  to  prescribe  regiilations  to  pro- 
tect the  health  of  the  community,  and  to  pre- 
vent the  spread  of  disease,  is  incident  to  all 
local  municipal  autboritr,  however  much 
•Dch  regulations  may  interfere  with  interstate 
commerce.  The  Interstate  Commerce  Act  It- 
■elf,  passed  February  4,  1887,  and  amended 
March  3,  1888,  when  Congress  subjected  to 
its  control  all  common  carriers  engaged  in 
craitinuouB  interstate  or  International  trans- 
portation of  passengers  or  property,  w»s  held 
not  to  incliule  the  carriage  or  handling  of 
passengers,  by  rail  or  otherwise,  when  such 
carriage  or  handling  is  performed  wholly 
within  a  State.  Et  parl^  KoehUr,  SO  Fed. 
Rep-  867.     This  is  the  result  of  all  the  de- 


1  within  tiie  8tat«,  It  is  imma- 
,  ,  B  part 

of  an  interstate  line.  It  must  not  only  aScct 
..  .,  but  It  must  affect  commerce  with 
ioKiga  nations,  or  among  the  States,  or  with 
the  ludian  tribea.     But,  if  the  Act  is 


main  of  tbe  State ;  such  as  to  regulate  con 
ceming  the  public  health,  public  peace  and 

morality  and  decency, 

Now,  what  is  this  police  power,  and  where 
does  it  reside!  It  is  defined  ta  be  the  au. 
thorlty  to  establish,  for  the  intercourse  of 
the  several  members  of  the  body  politic  with 
each  other,  those  rules  of  gooa  conduct  and 
good  neighborhood  which  are  calculated  to 
prevent  a  conflict  of  rights,  and  to  insure  to 
each  the  uninterrupted  enjoyment  of  bis  own, 
ao  far  aa  is  reasonably  consistent  with  a  cor- 
responding enl  lyment  by  others,  and  Is  usu- 
ally spoken  of  as  the  authority  or  power  of 
police.  This  is  a  moat  comprehensive  branch 
of  sovereignty,  extending,  as  it  does,  tf>  every 
person,  every  public  and  private  righ^ 
everything  In  the  nature  of  property,  eveiT 
relation  In  the  Stale,  in  society,  and  in  pri- 
vate life.  The  power  vested  in  the  Legisla- 
ture to  make,  ordain  and  establish  all  man- 
ner of  wholesome  and  reasonable  taws,  stat- 
utes and  ordinances  as  they  shall  Judge  to  be 
for  the  good  and  welfare  of  tbe  Common- 
wealth, and  for  the  subjects  of  the  same. 
The  exercise  of  this  power,  at  least,  has  been 
left  with  the  individual  Stales,  and  cannot 
be  taken  from  them,  and  exercised  wholly 
or  in  part  under  legislation  of  Congress. 
Cooley,  Const.  Llm.  71fi:  United  State*  v. 
Dewia,  76  U.  S.  9  Wall.  41.  19  L.  ed.  B98. 

Quarantine  and  health  laws  of  every  de- 
scription, proper  regulations  for  tbe  use  of 
highways,  and  the  general  right  to  control 
and  regulate  the  public  use  of  navigable 

— ' iqueatlonably  with  the  State  un- 

ce  power.  Indeed,  the  police 
itate.  In  a  comprehensive  sense. 
embraces  its  whole  system  of  internal  regula- 
tions by  which  the  State  seeks,  not  only  to 
preserve  the  public  order,  and  to  prevent 
ofienseB  against  the  State,  but  also  to  establish 
for  the  intercourse  of  citizen  with  citizen 
those  rules  of  good  manners  which  are  cal- 
culated to  prevent  a  conflict  of  rights. 
Judge  Cooley  says,  in  tbe  American  constitu- 
tional system  the  power  to  establish  tbe 
ordinary  regulations  of  police  has  been  left 
with  the  States  individually,  and  it  cannot 
be  taken  from  them,  eitlie'r  wholly  or  in 
part,  and  exercised  under  legislation  of  Con- 
gress ;  so  decided,  as  we  have  seen,  in  Unit- 
ed State*  V.  Dewitt,  76  U.  8.  8  Wall.  41,  19 
L.  ed.  593.  Neither  can  the  national  gov- 
ernment, through  any  of  its  departments  or 
officers,  assume  any  supervision  of  the  police 
regulations  of  tbe  States.  The  State  may 
also,  under  this  power,  says  the  same  learned 
author,  regulate  tbe  grade  of  railways,  and 
prescribe  how  and  upon  what  grade  railway 
tracks  may  cross  each  other;  and  it  may 
apportion  tbe  cost  of  making  the  necessary 
crossinus  between  the  corporations  owning 
the  roads;  and  it  may  establish  regulations 
requiring  existing  railways  to  ring  the  bell 
or  blow  the  whistle  of  their  engines  imme- 
diately before  passing  highways  at  grade, 
or  other  places  when  their  approach  might 
be  dangerous  to  travel,  or    to    station   flag- 
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tlona  In  tbeir  fmichlaes  lo  as  to  provide  for 
tbe  public  ufety.  This  it  beld  to  be  a  mere 
policeregulatloD.  Galtna,  O.dbV.R.  Oo.  v. 
Loamii,  18  111.  MS.  But  oert&in  powers  di- 
rectly affecting  commerce  may  HOmetimee  be 


exerciBed,  when  the  purpose  1h  not  to  Inter- 
snereeaio         "  _"       ' 
rely  to  reflate  the  time  and  manner  of 


fere    with    conereeskinu    legislation,     but 


truneacting  bueinesi  with  a  view  to  facilitate 
tr.itle.  secure  order,  and  prevent  confusion. 
Voiid<.rlnll  T.  ASamt,  7  Cow.  SOI,  where 
Woodworth,  J.,  itatei  very  clearlf  tbe  prio- 
ciplca  on  which  police  regulation!  are  aoa- 
tatned  In  such  caaea. 

We  have  said  that  the  lawa  to  prevent  the 
desecration  of  tbe  Sabbath   came   properly 


the  puniahDient  of  public  profanity  requii 
no  further  Juetiflcatiou  than  tbe  natural  Im- 
pulses of  every  mun  who  believes  lu  a  Su- 
preme Being,  and  recognizes  Hie  right  to 
the  reverence  of  Hit  creatures.  The  laws 
against  the  deiecration  of  the  Chrlgtian  Sab- 
bath bv  latx>r  or  sports  are  not  so  readily 
defentible  by  arguments,  the  force  of  which 
will  be  admitted  by  all.    The  laws  which 


tifiet  the  punishment  of  profanity,  or 
tablithing  sanitar;  regulatiou,  bawd  upon 
the  demonstration  of  expertenoe  Uiat  one  day's 
rest  in  seven  is  needful  to  recuperate  the 
exhausted  eneigles  of  body  and  mind.  Jud^ 
Coolej.  speaking  of  those  laws  enacted  to 
prevent  desecration  of  the  Sabbath,  says  thej 
are  not  unconstitutional  as  a  restraint  upon 
trade  and  commeroe.     There  can  no  longer 


may  be  lupported  as  regulatiun* 

of  police.  Specht  v.  Com.  8  Pa.  813 ;  Soom 
V.  Biehardt.  S  Ohio  St.  887 ;  2bi  ntrfa  An- 
dretci,  18  Cal.  878 1  Be  partt  Bird,  19  Cal. 
180.  Upon  thit  subject  of  the  Sabbath  dar 
obeervauce,  I  have  found  nooe  hut  state  de- 
cisions In  a  great  multitude  of  cited  cases. 
It  does  not  appear  to  hare  been  ever,  so  far 
as  my  Investigation  has  gone, — which  ha» 
been  somewhat  limited,  and  not  thorough, —». 
matter  of  decision  with  the  federal  courts 
BO  far  as  the  States  are  concerned.  And  I 
believe  there  is  no  probability  that  Congres* 
will  ever  assume  the  right  to  regulate  thft 
observance  of  the  Sabbath  day  in  Uie  State*. 
If,  however,  It  should  over  do  so,  I  do  not 
doubt  that  the  American  Congress  will  pro- 
'  the  American  Sabbath  day  from  unnecea- 


United  Statea  thould  have  this  ques- 
tion under  coDsi deration,  ft  would  hold,  a» 
my  view  is,  that  the  Sunday  Iaws  of  thi* 
Commonwealth  are  within  the  police  powers 
of  the  State,  and,  moreover,  that  they  In  no 
wise  afCect  Interstate  commerce,  but,  being 
limited  In  their  operations  to  the  &tat«, 
whatever  effect  they  have  upon  tbe  through 
line  of  transportation  outside  of  ttie  State, 
It  is  no  more  than  it  proper,  and  in  no  wa^ 
an  interference  with  the  graoted  power  <» 
the  Conicress.  It  Is  to  he  regretted,  at  it  f« 
a  federal  question,  that  It  cannot  go  up  to 
the  Supreme  Court  of  the  United  Sutea,  and 
be  settled  there.  Holding  the  views  I  do,  I 
am  constrained  to  dissent  from  the  opinion 
of  the  majority. 


UNITED  STATES  OmCUIT  COUBT.  WESTERN  DISTRIOT  OF  MISSODBL 


Uary  K  DOZIER 


ACTION  to  recover  the  amount  alleged  to 
be  due  on  a  policy  of  accident  insurance 
on  demurrer  to  petiUon,    Damtrrtr  mutainad. 


NOTK.— Fi»  various  notoi  on  the  mbjeot  of  acd- 
Aeal  iiisuranoe,  we  tTnlon  Uut.  Aoo.  Ano.  v.  Fn>- 
liard  (Ul.)  10  L.  R.  A.  SSSj  Sheanon  v.  Paolflo  Uut. 
L.lnkCo.  (Wli.)>  L.B.  A.  tat;  Paul  v.  Travelers 
In?.  Co.  (N.  Y.J  3  lb  a.  A.  M& 
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lidii,  hy  Its  terms,  would  expire  on  tbe  S8tb 
dayof  April,  1891.  The  assurance  was  "agaioit 
bodily  Injurlei  sustained  thiDUgb  extemu,  vio- 
lent,  ana  accidental  means."  It  did  not  cover 
"any  disease  or  bodily  Infirmity."  The  in- 
sured was,  by  occupation,  a  supervising  archi- 
tect. Tbe  petition,  by  his  wife,  the  named 
beneBclnry,  alleges  that  the  assured,  while  in 
the  discharge  of  his  ordinary  avocation,  and 
without  any  voluntary  exposure  on  his  part, 
came  to  hU  death  on  U>e  28d  dayof  June,  1890, 
"by  Bun-slroke  or  heat  prostration."  To  thi» 
petition  the  defendant  demurs,  on  the  ground 
that  petition  does  not  state  facts  sufflcient  \^ 
conalitute  a  cause'of  action.  In  that  itshowsoa 
Its  face  that  the  alleged  injury  was  not  acci- 
dental, within  the  meaning  of  the  policy. 

Mtim.   WsLraer,  Dmu  A  Ha^ermKik 

for  defendant  In  support  of  the  demurrer. 

Mettrt.  Pe»k,  XAagor  *  B^U,  for  peti- 
tioner, contra: 

Insanity  Is  not  a  disease,  and  one  afflicted 
with  insanity  was  as  much  the  subject  of  an 
accident  as  u  he  bad  fallen  Uata  tbe  top  of  » 

North  America  Aee.  ins.  Ch  T.  Onnd^.  ISIV 
U.  S.  587,  80  L.  ed.  7«i    (^^^^HjIc 


Dozns  T.  FiDBUTT  A  Cabualtx  Co. 


lis 


«  ol  tbe  elements  of  an  ted- 


witboat  one's  foresight  or  eipeciallon;  an 
erent  wbtcb  proceeds  from  an  uokDown  cause 
or  U  an  unusual  effect  of  a  kaown  cause,  and 
iberefon  not  expected;  cbance,  casualt;,  coq- 
tingencr,  bappening  b;  chaiiM  or  unexpected- 
ly; tauDK  piBCe  not  according  to  the  usual 


rmg/u,  t»  Pa.  48. 
Tbe  killing  of  a  person  by  lightning  is  an  ao- 

Suleiaitft  v.  Tren^^t  Itu.  Oo.  67  Ky.  800. 

A  stroke  of  Ibe  Bun's  beat  Is  as  unexpected 
and  aa  accidental  to  the  part;  wbo  receives  it 
ss  a  sln^e  of  lightning.  As  at  least  tbroning 
some  liebt  upon  the  question,  sec— 

UniUdBtatet  Mtil.  Aee.  Ano.  v.  Barry,  ISl 
C.  S.  too.  83  L.  ed.  60,  2S  Fed.  Rep.  713;  Me- 
GUnel,y  t.  Fidtiily  diG.Co.9i  He.  261. 

Philips,  J.,  dellTei«d  tbe  opinion  of  the 
court: 

The  question  to  be  decided  la  whetber 
not  death  resulting  from  gnnstroke,  or  h<.__ 

firostration  comes  within  tbe  means  of  injury 
OBured  against.  This  precise  question  does 
not  appear  to  haye  Iwcn  passed  upon  by  any 
American  court,  but  it  is  not  too  much  to 
mj.  perhaps,  tliat  it  may  be  regarded  as 
seitl^l  in  the  ne^tive  in  England  by  the 
.  opinion  of  ChUf  Juiliee  Cockbura  in  Sinclair 
*.  Maritinu  PoMtngtr't  Auur.  Oo.,  8  £1.  & 
£1.  478.     The  policy  there  assured  against 


happen  to  him  upon  any  ocean,  sea,  river, 
or  lake."  The  assured  was  master  of  the 
ship  Sultan,  and  In  the  course  of  his  voyage 
he  arrived  in  the  Cochin  River,  on  the  south- 
west coast  of  India,  and  in  the  usua)  course 
of  bis  vocation  he  was  smitten  by  a  sun -stroke, 
fnmi  the  effect  of  which  he  died.  On  full 
consideration,  it  was  held  that  his  death 
must  be  considered  as  having  resulted  from 
a  natural  cause,  and  not  from  accident, 
within  the  meaning  of  the  policy.  The 
policy  Oiere  did  not,  aa  here,  contain  the 
words  "external,  violent,  "and  yet  the  learned 
chief  justice  held  that  the  term  "accident." 
as  used  in  the  policy,  involved  necessarily 
some  violence,  casualty,  or  vi»  nu^or.  He 
aayi:  "We  cannot  think  disease  produced 
b^  tbe  action  of  a  known  cause  can  be  con- 
sidered as  accidental.     Thus  disease  or  death 


inBuences.  cannot,  we  think,  properly  be  said 
to  be  accidental,  unless,  at  all  events,  the 
exposure  if  itself  brought  about  by  circum- 
stances which  may  give  It  the  clmrACt«r  of 
accident.  Thus,  by  way  of  Illustration,  If; 
from  the  effects  of  ordinary  exposure  to  the 
elements,  such  as  is  common  in  the  course  of 
navigation,  a  mariner  should  catch  cold  and 
die.  anch  death  would  not  be  accidental  ; 
alttiough  if,  being  obliged  by  shipwreck  or 
other  disasters  to  quit  the  ship,  and  take  to 
tbe  sea  In  an  open  boat,  he  remained  exposed 
to  wet  and  cold  for  some  time,  and  death 
ensued  therefrom,  the  death  might  properly 
18  L.  R.  A. 


be  held  to  be  the  result  of  accident.     It  is 

true  that,  in  one  sense,  disease  or  death 
through  Uie  direct  effect  of  a  known  natural 
cause,  such  as  we  have  referred  to,  may  ba 
said  to  be  accidental.  Inasmuch  aa  it  is  un- 
certain beforehand  whether  tbe  effect  will 
ensue  In  any  particular  case.  Exposed  to 
the  same  malaria  or  Infection,  one  man  es- 
capes, another  succumbs.  Yet  diseases  thus 
arising  have  always  been  considered,  not  aa 
accidental,  but  as  proceeding  from  natural 
causes.  In  tbe  present  instance,  the  disease 
called  'sunstroke, '  although  the  name  would 
at  fliat  seem  to  Imply  something  of  external 
violence,  is,  so  far  as  we  are  Informed,  an 
inflammatory  disease  of  the  brain,,  brought 
on  by  exposure  to  the  too  intense  heat  of  the 
gun's  rays.  It  Is  a  disease  to  which  persons 
exposing  themselves  to  tbe  sun  in  a  tropical 
climate  are  more  or  less  liable,  Just  as  per- 
sons exposed  to  the  other  natural  causes  to 
which  we  have  referred  are  liable  to  disas- 
trous consequences  therefrom.  The  deceased, 
in  the  discharge  of  his  ordinary  duties  about 
hie  ship,  became  thus  tweeted,  and  so  died." 
According  to  this  high  authority,  a  disease 
produced  by  a  known  cause  cannot  be  consid- 
ered as  accidental.  This  conclusion  ha* 
been  accepted  as  authoritative  by  text-writ- 
ers. Bliss,  Ins.  g  see ;  Hay,  Ins.  8d  ed. 
g  5ig.  If  sun-stroke  or  heat  prostration  la 
properly  classified  among  disease*.  It  Is  ex- 
pressly excepted  from  the  operation  of  this 
policy.  It  is  discussed  in  works  on  pathol- 
ogy under  the  head  of  diseases  of  tbe  brain. 
Miemeyer,  In  his  work  on  Practical  Medicine 
(vol.  2,  pp.  181,  188),  treats  of  it  under  the 
bead  of  diseases  of  the  hi-ain.  He  asserts 
that  the  investigations  and  experiments  of 
SO  renowned  a  specialist  as  Obernler  have 
entirely  exploded  the  once  common  notion 
that  sun-stroke,  or  Insolatio.  depends  upon 
h^penemia  of  tbe  brain,  induced  by  the 


tion  of  the  sun's  rays  on  the  head.  The 
rays  of  the  sun  are  not  essential  to  it.  "It 
is  now  known  that  in  this  disease  there  is  a 
seiloUH  derangement  of  the  heat  producing 
function,  and  a  great  rise  in  the  bodily  tem- 
perature, which,  in  extreme  case,  may  reach 
109  degrees  or  110  degrees  Fahr."  And  he 
concludes  that,  while  nothing  is  yet  known 
of  the  anatomical  lesions  upon  which  sun- 
stroke depends,  yet  "the  disorder  baa  a  defi- 
nite material  basis."  A  standard  Encyclo- 
ptedla  (Briiannica,  vol.  S3,  p.  6G0)  terms  it 
a  "disease,"  and  prescribes  Its  methods  of 
treatment.  From  this  and  other  standard 
works  we  collate  the  following  facts :  Tliat 
it  la  a  torm  applied  to  the  effects  upon  the 
central  nervous  system,  and  through  it  upon 
other  organs  of  the  body,  by  exposure  to  the 
sun  or  to  overhented  air.  "Although  most 
frequently  observed  in  tropical  regions,  this 
disease  also  occurs  in  tem[)erate  climates 
during  hot  weather,  A  moist  condition  of 
tlie  ntmoBphere,  which  inleiferea  with  tho 
cooling  of  the  overheated  liody,  greatly  in- 
creases the  liability  to  suffer  from  this  ail- 
ment." The  common  motion  that  sun-atruke 
or  "heat  prostration,"  as  it  is  termed  in  the 
petition,  comes  like  a  stroke  of  lightning 
from  a  piercing  ray  of  the  sun,  is  utterly  at 
fault.     It  affects  persons  frequently  during 
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Unitbd  States  Cibcuit  Coort,  Wbbtkbh  Dibtbict  op  Hissouiu.  Junk, 


t'  0  night.    It  olteD  results  from  OTercrowd- 

iug  in  quarters,  as  in  the  case  ot  Boldiera  in 
Larrscka,  and  to  persons  in  poorlv  ventilated 
rooms.  Also  perBOOB  wiiose  emplofment  ex- 
poses them  to  heat  more  or  lesa  intciiae,  such 
BB  laundry  workers  and .  stokers,  are  apt  to 
siifFer  from  this  Id  hot  seasons,  "Causes 
calculated  to  depress  the  healtli,  such  as  pre- 
vious disease,  particularlj  affections  of  the 
nervous  system,  anaiety,  worry  or  overwork, 
irregularities  in  food,  and,  lu  a  marked  de- 


prevent^,  among  other  things,  the  healthy 
action  of  the  tkin,  the  wearing  of  tight  gar- 
ments, which  impede  alike  the  functions  of 


heart  and  lungs,  and  livine  in  overcrowded 
and  insanitary  dwellings,  have  an  equally 
hurtful    tendency."    lioiigmore,_  in   hts   re- 


Krts  of  cases  occurring  in  the  British  anny 
India,  where  it  Is  quite  prevalent,  attrib- 
utes it  much  to  the  foul  air  aod  badly  ven- 
tilated quarters,  and  he  also  speaks  of  its 
pathological  conditions.  lu  all  its  forma, 
ranging  from  "beat  syncope"  and  "heat  apo- 
plexy" to  "ardent  thermic  fever,"  it  is  sub- 
jected to  medical  treatment  as  a  disease,  and 
lu  fatality  is  estimated  at  4U  to  SO  per  cent. 
WiUi  what  propriety  for  accuracy,  therefore, 
can  this  malady  be  termed  an  accident,  any 
more  than  cholera,  small-poi,  or  yellow 
fever,  or  apoplexy?  It  may  bo  an  accident 
that  a  person  is  exposed  to  it,  but  the  coa- 
ditioDB  under  which  the  human  system  may 
tie  affected  by  it  certainly  belong  to  natural 
causes,  which  may  reasonably  be  anticipated, 
as  they  come  not  by  chance.  The  "  accident, " 
as  used  in  the  policy,  is  presumed  to  be 
employed  in  its  ordinary,  popular  sense, 
which  means  "happening  by  chance;"  "un- 
expectedly taking  place;"  "not  according 
to  the  usual  course  of  things."    So  that  a 


accidental,  even  where  he  may  not  have  fore- 
seen the  consequences. 

It  is  not  deemed  essential  to  a  vindication 
of  the  correctness  of  the  conclusion  reached 
to  review  the  various  American  decisions  i1- 
luatratiog  the  application  of  the  term  "acci- 
dental" employed  in  such  policies  further 
than  to  note  the  palpable  distinction  between 
them  and  the  case  at  bar.  Death  by  drown- 
ing is  accidental,  as  there  Is  present  the  vii 
miyor,  externa]  and  violent,  producing  at- 
phyxia.  and  in  the  act  producing  the  injuir 
there  is  something  unrorcscen,  unexpected, 
aod  unusual.    May,  Ins.  g  61S. 

In  United  StateM  Ace.  Auo.  v.  Barry,  181 
U.  8.  100,  S3  L.  ed.  60.  the  assured,  after 
two  other  persona  had  jumped  from  a  plat- 
form five  feet  from  the  ground  with  safety, 
also  jumped  therefrom,  followed,  as  to  him. 
with  serious  consequences,  producing  a  strict- 
ure of  the  duodenum,  from  which  death  en- 
sued. In  that  case  the  deceased  intended  to, 
and  thought  that  he  would,  alight  safely, 
and  it  was  a  question  for  tht  jury  to  say 
whether  or  not  it  was  an  accident  that  he 
did  not.  The  court  says:  "If  the  death  ia 
such  as  follows  from  ordinary  means  volun- 
tarily employed  in  a  not  unusual  or  unex- 
pected way,  It  cannot  be  called  a  result 
1DL.R  A. 


effected  by  accidental  meant;  but  if  in  tha 
act  which  precedes  the  Injury  something  un- 
foreseen, unexpected,  unusual  occurs,  which 
produces  the  injurv,  then  the  injury  has  re- 
sulted through  accidental  means. 

In  United  State*  Mat.  Ate.  A»ao.  v.  New- 
man. 84  Va.  BS,  the  assured  was  found  dead 
in  his  bed  In  the  morning,  caused  evidently 
bv  inhaling  coal  gas.  The  case  turned  upon 
the  question  whether  or  not  this  ^  was  a 
poison  or  poisonous  substance,  within  tlie 
meaning  ot  the  exception  contained  in  the 
policy.  The  controversy  among  the  experts 
was  as  to  whether  death  resulted  from  car- 
bonic oxide  or  carbonic  acid,  and  as  to  their 
resultant  poisonous  power,  both  causing 
death  by  suffocation.  Such  a  death  clearly 
came  within  the  term  "accidental,"  and  it 
was  left  to  the  jury  to  determine  whether  or 
not  carbonic  oxide  is  poisonous  within  the 
meaning  and  intent  of  the  words  "poison" 
and  "  poisonous"  as  used  in  the  policy.  This 
course  was  pursued  by  the  court  In  view  of 
the  conBict  In  the  testimony  as  to  whether 
such  gases  were  strictly  "poisonous"  in  the 
ordinary  acceptation  to  be  imputed  to  such 
term  in  the  policy.  These  cases  do  not  pre- 
sent the  question  of  an  accident,  and  disease 
as  in  the  case  at  bar.  In  Baeon  v.  United 
StaUt  Mut.  Ace.  Auo. .  128  N.  T.  804,  It  waa 
held  that  death  resulting  from  a  malignant 
puatule.  caused  by  the  infliction  upon  the 
body  of  diseased  animal  matter  containing 
bacillus  anthrax,  is  death  from  disease,  ana 
not  within  the  terms  of  an  accident  policy 
similar  to  the  one  under  cons  [deration.  It 
was  likened  to  what  is  called  "wool  sorter's 
disease,"  because  it  happens  to  people  who 
handle  wool  and  hides,  such  as  tannera, 
butchers  and  herdsmen.  Although  the  med- 
ical experts  admitted  that  this  spocies  of 
malady  belonged  to  pathology,  yet  they  at- 
tempted to  except  this  instance  fcom  the 
classification  of  disease  by  defining  it  as  a 
"pathological  condition,  and  succumbing  of 
the  body  to  the  infliction  of  this  particular 

fiolson.  But  the  court  held  that  a  patho- 
□gical  condition  "means  neither  more  nor 
less  than  a  diseased  condition  of  the  body." 
and  therefore,  as  the  policy  expressly  ex- 
cepted bodily  iniirmity  or  disease,  there 
could  be  no  recovery.  The  court  says :  "  No 
abrasion  of  the  skin  is  needed  to  produce  the 
contact  of  the  bacilli,  and  what  follows  from 
such  contact  seem  to  be  as  plainly  a  disease 
as  in  the  case  of  small-pox  or  typhoid  fever." 
Sun-stroke  seems  to  be  recognized  by  the 
courts  In  New  York  as  a  disease.  In  Boot 
Y.World  Mat.  L.  In*.  Co..  BThomp,  AC.  864. 
the  contention  was  as  to  whether  the  court 
should  take  judicial  cognizance  of  the  fact 
that  sun-stroke  was  "a  serious  disease." 
within  the  terms  of  the  policy.  There  seemed 
to  be  no  question  made  that  it  was  not  a 
disease,  but  whether  the  fact  of  its  serious- 
ness should  be  left  to  the  determination  of 
the  jury.  Courts  may  take  cognizance  of 
facts  generally  known  and  recognized  in 
nature,  science  and  history.  They  will  take 
notice  of  processes  in  art  and  science,  the 
results  of  which  are  matters  of  common 
knowledge.  Broan  v.  iKpw,  61  U.  8.  87,  23 
L.  ed.  200.    They  will  lake  notice  of  tb« 
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■Tt  of  photognptaj,  uid  Its  productfoo  of 
correct  likeneaacg.  Undtrwok'i  Ca*e,  70  Pa. 
»40;  Omeru  y.  HigginM,  1  Abb.  App.  Dec 
451.  Also,  tbat  coal  nil  Is  inflamm&ble. 
SfaU  r.  Oiytt,  78  Ho.  818. 

So  should  court!  Uke  notice  th&t  fever  In 
lis  multiform  grades  Is  a  disease,  aud  I  ap- 
prehend. In  Tiev  of  the  universal  BBslznment 
of  apopleiT  In  pathology  amoag  the  diseases 
of  the  brain,  that  It  would  not  be  seriously 
questioned  that  courts  in  trials  before  juries 
maj  assume  it  to  be  a  bodily  disease. 

It  is  suggested  in  argumeut  by  the  learned 
counsel  for  plaintiff  Uiat  at  some  time  an- 
terior Co  the  issuance  of  this  policy  the  de- 
feodant's  policies  contained  an  express  ex- 
ception apiinat  injur;f  b^  sunstroke,  and 
that  Id  its  circulars  distributed  at  the  time 


the  policy  Id  question  was  issued  It  aaaerted 

that  practically  all  the  old  conditions  bad 
been  expunged  from  it<  policies.  It  is  there- 
fore argued  that  this  was  tantamount  to  aD 
assurance  on  its  part  that  sun-stroke  would 
thenceforth  be  reearded  by  it  as  expressed 
within  the  t«rins  external,  violent  and  ac- 
cidental." What  the  facts  are  touching  this 
assertion  the  court  cannot  know,  and  what 
the  law  arising  tbercon  may  be  the  court  is 
not  required  on  this  issue  to  saT,  as  no  such 
facts  appear  in  the  petition.  The  court  can 
look  alone  to  the  petition  in  passing  on  the 
demurrer.  The  demurrer  admits  only  such 
facts  OS  appear  on  the  face  of  the  petition, 
and  such  as  are  well  pleaded. 
It  results  ttiat  Ou  dtmwrtr  it  tutCaifwd. 


MARYLAND  CODRT  OP  APPEALS. 


Sunoel  D.  HELFRICH,  Appt.. 
CAT0N8VILLE  WATER  CO. 


Th0  right  of  tlM  o 


r  of  lAndbordMv 


la  a  reasonable  way  la  not  affected  br  the  tact 
tbattbs  waters  are  thereby  made  ueflt  for  use, 
■Hhoush  Hie  valer-worlo  of  an  Inoonrarated 
oompaoy  have  been  eatabliabed  lower  down  to 
suntly  ttie  publlo  wUta  water  from  ttaat  stTeaoi. 


(June  M,  1«1.> 

APPEAL  by  defendant  from  a  decree  of  th« 
Circuit  Court  for  Baltimore  County  en- 
joiniDg  him  from  permitting  coffs  or  other  an- 
imals to  enter  or  stand  in,  or  befoul  the  waters 
of,  a  stream  from  which  plaiDliff  supplied  the 
inhabitants  of  Catonsville  with  water  for  do- 


neetic  purposes. 
The  facts  are  stated  In  the  opinion. 
Argued  before  Alvey,  Ch.  J.,  and  Irving, 
tobinsoa,  Brv;      "  '  ""■      "     ' 

McSherry,  jJ. 


HO^— PDlhitton  at  wotcn. 


A  penon  bas  a  riicbt  to  use  a  streani  as  it  pass- 
m  tlirouKb  Us  lands  for  all  reuonablslpurpaMB, 
and  In  tbe  manner  la  whlcb  suoh  streama  are 
Dsoally  enjoyed.  Carhart  v.  Anbum  Qu  Lbiht 
Co.  S  Barb.  SOT,  808;  Badcllff  v.  Brooklm.  1  N.  T. 
Sb  Tbomai  V.  Brackne;.  IT  Barb.  SU,  6W-6G<K 
Oime;  V.  HoCbesoer.  B  la.ta.  ?7S;  Snow  r.  Parsons, 
18  vt.  lat.  M1-M8;  PltU  v.  Lancaster  Hills,  18  Ueu 
UK  Gary  v.  Daniels,  S  Met  ITS,  Vn;  Jacobs  v.  Al- 

iaid.tfrt.ne. 

The  qneeUoQ  whether  bta  use  of  the  stream 
k  a  reasonable  one,  under  tbe  cinjumstanoes.  la 
ooB  or  tact.  O'BUey  v.  HcChesDey,  ntpro;  Hay 
v.  Oolioea  Co.  t  S.  T.  IH;  TremBin  v.  Cohoes  CXiun- 
tj.  Id.  ISB;  Tbomai  v.  Brachiey.  fupro;  Housoe  v. 
Bammond,  Sfi  Barb.  St:  Bampeoo  v,  Hoddloott,  B8 
Eos.  L.  ft  Eq.  211;  Uerrltt  v.  Brlnkerboff,  IT 
Johns.  BOO;  Follitt  v.  Long,  U  Barb.  tCK  Crowley  r. 
Ufhtowler.  L.  B.  a  Cb.  App.  47S;  HoCallum  v.  Ger- 
manlown  Water  Oo.  U  Fa.  40:  Crosby  v.  Beesey.  i» 
Me.  tt»,  Maroly  v.  Shulu,  »'  N.  T.  MS;  AnKeJl, 
WatereouiMH,  Sth  ed.'8er.  I  2S1,  >uir«  i:  Cotton  v. 
PocMMt  Mta.  Co.  la  Met.  11».  RuseU  t.  Scott,  B 
Cow.Sn-,  BaMwIo  T.OalUns,  It)  Wend.  ISB;  Hols- 
Boan*.  BoQIas  Bptlng  &  Co.  U  N.  J.  Eq.  sail. 

Tbe  queMon  whe^er  a  panlaular  use  of  the  «a- 
iROf  astnam  by  one  owner  Is  oonafstent  with  the 
ilckisof  other  owners  on  the  stream  tielow  Is  gen- 
■aUrooeot  faotforajury.  In  tbe  absence  of  a 
ilcbtbyprcscrlptlOQorKTBnt  the  teat  Is  whether 
lb*  |)aitlcular  use,  ander  the  droumstanoes.  Is  a 
revoDalAe  one  (Prentice  v.  t^elger.  T4  M.  Y.  BUJ; 
AasDcdi  owner  has  tbe  li^ht  to  enjoy  the  oontln- 
iMd  Bow  of  tlM  Stream,  to  use  Its  foroe,  and  to 
13L.R.A. 


make  Umlted  and  temporary  approprlaUon  of  its 
'  waters.  These  rights  are  beld  In  oommon  witb  all 
others  having  landa  tmrderlns  upon  the  same 
stream;  but  his  enjoyment  must  necessarily  be  ao- 
oordlng  to  his  opportunity,  prior  to  those  below 
him,  Bubeequent  to  those  above.  It  follows  tbatall 
such  rUrhts  arc  liable  to  be.modlfled  and  abridged 
la  their  enjoyment  by  tbe  ezerolse  by  others  of 
their  own  rights;  and,  so  far  aa  they  ara  tbua 
BbrldRed,  Uie  Ion  Is  damnum  ohsquc  it^rfa.  The 
only  limit  tliat  can  l>e  set  to  this  abridgment 
through  the  eierdse  by  others  of  their  natural 
rights  la  In  the  standard  or  measure  of  reasonable 
use.  Ooulfl  V.  BoetOQ  DucV  Co.  IS  Qray,  t4S;  Hah 
kins  V.  Hasklns,  S  Gray,  390;  TourteUot  v.  Phelps,  1 
Oray,  S?0.  S!6:  Thurber  v,  MartlD.  I  Qiay,  SU;  Flits 
V.  Lancaster  Mills.  13  Met.  tSU;  Wadsworth  v.  Tll- 
lotson.  Ifi  Good.  SM;  Springfield  V.  Harris,  1  Allen, 
4M:  O'BUey  r.  UoCheaaer,  tit  N.  Y.  VR. 

The  riparian  owners  of  lands  adjoining  freeb 
water,  non-navlgabln  streams,  take  title,  nd  usgus 
Alwn  aqam  (to  the  thread  of  the  stream),  and 
thereby  acquire  the  right  as  Incident  to  suah  title 
to  the  usufructuary  enjoyment  of  the  undiminished 
and  undisturbed  flow  of  such  water.  "Fresb  rivers 
of  what  kind  soever  do  of  common  right  belong  to 
the  owners  of  the  soil  adjacent.'*  Is  the  expressive 
language  of  the  oommon  law,  and  is  of  universal 
applloatlon.  CUnton  v.  Uy«ns.  U  M.  Y.  Ml.T  Am. 
Rep.  vm,  Chenango  B.  R.  Co.  v.  Paige.  «i  N.  r.  1T8,  S8 
Am.Bep.4(rr;  Smlthv.Rocheater,WN.Y.«8.  See 
luilM  to  Barton  v.  Uolon  CattleCo.(Neb)  TL.  B.A. 
Oil:  Ch^>man  v.  Kocbester  iN.  Y.)  1  L.  H.  A.  ZtO; 
Columbus  k  H.  Coal  k  Iron  Co.  v.  Tucker  :Ohlo)  U 
L.  U.  A.  67T;  Bionn  v.  CunDlnghaa  (Iowa)  18  L.  U. 


,r.b.Goog[e 


also  24  L.  R.  A.  : 


8:    31  L.  R.  A.   10!I. 


HAXTLunt  CouBT  or  ArPBAiA 


Mtun,  XaUmt  M.  Bayaolds  and 
Oflorye  K.  Willis  for  apwllaDt. 

Mfun.  Edwin  J.  Farber  and  John  I. 
Tallott,  for  appellee: 

The  appellee,  as  lipariaD  owner  along  the 
stream  in  quBStlon,  claims  tbe  right  to  have  the 
water  come  to  it  in  11a  pure  and  natural  coadi- 
tion. 

Wood,  Nuisances.  1888,  g  437,  p.  SOO:  Hlgb, 
Ini  1890,  ^t^  794,  798;  Pom.  Remedial  RlKbts, 
1887.  S  8;  Angell.  Walercouraea,  1877;  Kerr, 
!□}.  e;  878,  p.  SSS;  yfcodytar  r.  Eeha^er,  07 
M.I.  8. 

Equity  will  protect  thia  rigbt  by  Injunction. 

Hlgb,  luj.  1890.  t<g  794,  799.  7&.  aDd  cara; 
Eerr,  InJ.  g$  877,  878,  p.  892,  aod  cases:  Qlovat 
y.  etaffoT^ihirt  P.  W.  Co.  h.  R.  8  Ch.  App. 
142;  Loekwood  Countji  t.  Laareitee,  77  He.  297; 
Red  Rirtr  Eollinff  Miil*  y.  Wright,  30  Miua. 
251;  Gould,  Waters,  g  21S;  2laCal-um  v.  Ger- 
matifoun  Water  Co.  64  Pa.  58;  Holwman  y. 
Boiling  Spring  B.  Co.  11  N.  J.  Eq.  886. 

1.  BypreTeatingacouslsntlv  lecurrln^grier- 
ance  wbicli  cannot  be  otbenviae  preTcnled. 

Adams,  Eq.  312;  BtUenctp  y.  IHiiMe,  8Paige, 
«01,  8  L.  eil.  290;  WOtr  y.  Qage,  S9  N.  H.  186; 
JUerrifieU  v.  Lombard,  18  Allen,  18;  Cadigan 
y.  Brown,  120  Mass.  494;  Clark  y.  Bteieart,  68 
Wla.  1S4;  WoodiMrd  y.  Wonutm;  121  Haas. 
Mo;  Barrit  y.  MackintoiA,  188  Masa.  280; 
Webb  T.  Pertlana  Hfg.  Co.  88umD.189;  Wood- 
ytar  v.  Sc/iaefer,  67  Md.  1. 

A  probable  auiaance,  If  In  some  degree  It  at 
present  eiiaia,  and  Is  expected  to  increase,  is 
good  iirouDd  for  injunction. 

Qoldmnid  y.  Tunbridge  WdU  1.  Comrt.  L. 
R.  1  Cb.  App.  849. 

%.  Where  tbe  inluir  la  Irreparable. 

By  aD  iireparabie  injury  ia  meant  one  for 
wbich  there  la  no  adequate  remedy  at  law. 

Gould,  Waters.  1B88,  g  608;  Laekwed  Coun- 
tyt.  Lawrtnet,  7TMe.  812;  Canfieldy.  Andrete, 
54  Yt  1;  Eerr,  Inl  gg  196,  199;  BoUmaa  y. 
BoOing  String  B.  tkt.  14  N.  J,  Eq.  848,  and 
caaea  cited;  Dan.  Ch.  Pr.  1868,  g 2;  Story,  Eq. 
Jur.  gg  936.  BS7. 

The  appellant  in  tbls  case  cannot  discolor  or 
make  muddy  the  waters  of  the  stream  to  the 
Injury  of  the  appellee's  use,  busineaa  or  better- 

CUnett  y.  Staffordihirt  P.  W.  W.  Co.  L.  B. 
8  Ch.  App.  126. 

Appellant  CBDDot  otherwise  pollute  or  befoul 
It  to  the  detriment  or  damage  of  appellee's 

buaineaa. 

Holiman  y.  Boiling  ftrtnj?  B.  Co.  14  N.  J. 
Eq.  885;  MeCallvm  y.  Germantown  Water  Co. 
64  Pa.  40.  See  also  An^l],  Walercoursea, 
613e,andcase8;Gould,Watera,§5M,andCB!es; 
LoekiBood  Count;/  y.  Laurenet,  77  Me.  297; 
Levit  V.  Sftin,  16  Ala.  21S,  and  caaes;  Wcod  y. 
Suteliffe,  2  Sim.  N.  8.  166:  Silver  Spring  B.  A 
D.  Co.  y.  Wanihuek.  18  B.  I.  615;  Pcnninnton. 
T.  Bnntop  Hall  Coat  Cb.  L.  R.  6  Cb.  Div.  789. 

No  one  haa  a  right  to  uae  water  through  bis 
land  BO  as  to  foul  it  or  render  it  corrupt  or  un- 
healthy, and  unfit  to  be  used  by  the  landowner 
below  for  domestic  purposes. 

MeCailuTu  y.  Qermantomi  Water  Co.  64  Pa. 
40. 


Wood,  Nnlasncei,  %  497.  p.  600; 
V.  Sehaeftr,  67  Hd.   1;  BalUmort  r.    Warrtn 
Mfg.  Oo.  tA  Hd.  W. 

All  acta  done  by  a  man  on  hla  own  land 
whereby  tbe  rights  of  hla  neighbor  la  water 
are  Injuriously  affected,  may  be  conddered  to- 
gether aa  nutaancea  relating  to  water. 

Eerr,  Inj.  1871,  §  877. 

Tbe  appellee  cannot  commit,  or  permit  any 
act  to  be  committed,  in  his  user  of  the  water. 
which  will  amount  to  a  public  nuisance. 

Wbalever  is  injurious  to  a  targe  claM  of  tha 
community,  or  annoys  that  portion  of  the  pub- 
lic that  neceasBiily  cornea  in  contact  with  It,  is 
a  public  nuisance  at  common  law.  Wood, 
Nuisances,  ivi,  noUl,  %  I8,'p.  600,  6427,  and 
cases  died;  State  y.  Taybr.  89  Ind.  617;  Haelt- 
Tuy  y.  State.  8  Ind.  494.  496,  and  cases;  Pet^ 
y.  Ounningluim,  1  Denlo,  624. 

And  especially  can  the  appellant  permit  no 
uae  to  be  made  of  tbe  water  which  will  be  In- 
jurious to  or  endanger  public  health. 

High,  InJ.  1890,  §  798,  p.  609.  and  cases: 
Goldtmid  y.  Tunhrtdi/s  Well*  I.  Comr*.  L.  R. 
1  Eq.  108. 

Nor  can  tbe  appellant  uae  hla  lot  as  a  stock. 
Tard  or  barnyard  to  the  damage  of  the  aj^l* 
lant  and  the  discomfort  of  the  puldlc. 

Barclay  y.  Com.  26  Pa,  603. 

Whether  tbe  use  exercised  by  the  appellant  la 
anatural  uae  as  claimed  by  him  orotberwlae,  It 
la  iQbJect  to,  and  must  not  infringe,  tbe  rula 
"tie  titer*  tuo  tit  aiifnum  non  Utdae." 

S  Kent,  Com.  440;  Angetl,  Watercourses, 
g  196;  Bheerm.  A  Bedf.  Neg.  %  729,  p.  818; 
Tyler  y.  WiUdTiton.A  Maaon,  400;  Ferrea  v. 
Knipe.  S8  CaL  844;  Learned  y.  Tangeman,  6S 
Cal.  834;  AnvM  v.  Footi,  13  Wend.  881. 

It  must  be  a  reasonable  user  taking  Into  con- 
sideration  all  the  aurroundtogcircumstancea. 

Red  Riner  Soliing  MOU  y.  Wrig/it,  SO  Minn. 
249:  Lockaood  County  v.  LawrtJiee,  77  Me.  297; 
Arnold  y.  Foole,  evpra:  Davit  y.  QeteheU,  50 
Me.  604;  Ferrea  y.  Knipe,  lupra;  Pennington 
y.  Briniop  Haa  Coal  Co.'L.  R.  5  Ch.  Di  v.  773, 

Why  should  tbe  appellee  be  forced  to  ob- 
tain by  condemoalion  that  nhicb  it  alresdj' 
baa  arlgbt  to  without  it,  lo  wit:  Tbe  right  to 
pure  water,  which  the  appellant  seeks  to  da- 

ErlTe  appellee  of  by  his  action  or  the  action  of 
Is  cattle,  whose  nuisances  he  can  eaaUy  obTl- 
ate  or  guard  agalnsb? 
Z«ini  T.  Stein,  16  Ala.  214. 

BrfMa,  J.,  delivered  the  opinion  of  ths 

The  CatonSTllla  Water  Company  was  in- 
corporaUd  by  the  Act  of  1886,  chap.  100.  It 
was  chartered  for  tbe  purpose  of  enabling  It 
to  supply  with  pure  water  the  inhabitants  ot 
Catonsville  and  the  adjoining  portion  of 
Baltimore  County.  In  pursuance  of  ita 
charter,  it  has  acquired  a  tract  of  land,  and 
constructed  at  large  expense  a  dam  and  res- 
ervoir, water-worus,  mstna,  and  plpea,  and 
ia  eoD^ged  In  supplying  a  large  number  of 
people  with  water  far  drinking  and  other 
necessary  purposes.  A  pure,  clear,  natural 
stream  of  fresb  water  flows  through  and  along 
the  land  of  Bamuel  D,  Helfrlch,  and  through 
the  land  of  tbe  Water  Company,  whicli  ia 
altuate  about  140  perches  further  down  tli« 
stream,  and  is  the  principal  source  of  supplf 
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for  tfas  purpose*   ol  Uie    Compuir's  busi- 

Ablll  of  complaint  wai  filed  by  the  Water 
CompuiT,  on  tbe  eqult;  side  of  the  Circuit 
Coort  of  Eftltimore  Ltounty,  in  which  It  waa 
alleged  that  Helfrich  pennitted  a  large 
iiamber  of  hia  cowe  to  enter  aaid  stream  and 
sbmd  thsrein,  and  that  they  droppod  their 
«zcremei)t,  dung,  and  filth  into  tta  wateis, 
and  greatly  polluted  and  belouled  them ;  and 
HiaX  in  consequence  of  such  deposits,  when 
tbe  stream  flowed  through  the  Water  Com- 
pany'a  land  and  supplied  its  works,  the 
parity  of  tba  water  waa  greatly  impaired, 
*nd  it  was  rendered  unhealthy  and  unflt  for 
drinking  purposea.  On  tbexe  grounda  an 
injunction  was  prayed  and  granted  restrain- 
ing Helfrich  from  pernitting  cows  or  other 
ftnimals  to  enter  or  stand  in  tbe  itream,  and 
to  drop  or  deposit  therein  any  excrement, 
dang,  or  flltb,  or  la  any  manner  to  pollute 
«r  befoul  it.  Tbe  injunction,  aa  granted, 
also  prohibited  tbe  erection  of  a  hydraulic 
cam ;  but,  as  we  shall  see,  this  question  is 
Dot  now  presented  by  the  record.  After  an- 
swer and  testimony,  the  court,  on  final  hear- 
ing, made  the  injunctloa  perpetual  bo  f ar  aa 
it  related  to  the  pollution  of  the  stream,  and 
dissolved  it  an  to  the  erection  of  the  hydrau. 
lie  ram.  Tbe  defendant  appealed  to  this 
«iurt. 

Helfridi'i  lot  la  on  the  MUtb  side  of  the 
Frederick  Tompike,  about  one  niile  west  of 
the  Village  of  CatonRville,  and  about  half  a 
mile  from  the  Water  Company's  property. 
The  lot  has  been  used  by  the  owner  as  a 
pasture  for  his  cows,  and,  so  far  as  the  evi- 
dence shows,  it  seems  to  be  welt  adapted  for 
■nd)  a  parpoee,  being  well  provided  with 
shade,  grass,  and  water.  Helfrich,  at  tbe 
time  ths  injunction  was  Issued,  owned  six 
«owB,  and  it  appears  that  he  used  bis  lot  for 
the  purpow  of  pasturing  them  in  the  way  a 
piopriebM',  under  ordinary  circumstances, 
fnight  reasonably  use  his  own  property.  The 
question  seems  to  be  whether  bis  rights  have 
been  in  any  way  abridged  or  diminished  by 
the  Incorporation  of  tbe  Water  Company  and 
the  construction  of  its  works. 

The  rights  of  riparian  owners  are  well 
nnderstood,  and  there  is  a  general  concur- 
rence of  opinion  In  the  courta  as  to  the  man- 
ner in  which  they  must  be  exercised.  The 
law  on  this  subject  is  strictly  in  accord  with 
tbe  common  sense  and  general  convenience 
-of  mankind.  The  owner  of  land  has  a  right 
to  the  use  of  a  stream  of  water  which  flows 
through  It  for  all  useful  and  reasonable  pur- 
poses. This  use  la  not  an  easement,  but  ts 
_  an  Incident  to  hit  property  in  the  soil :  a 
'  necessary,  inherent,  and  inseparable  portion 
«f  his  ownership.  But  there  is  an  equality 
■of  right  in  other  riparian  owners  above  and 
Iclow  him  on  the  same  stream :  and,  from 
ibe  necessary  conditions  of  the  case,  they 
ooBt  not  use  the  water  to  the  prejudice  of 
«a(ii  other's  rights.  Hence  ditScult  questions 
frequently  arise ;  not  aa  to  the  ascertainment 
of  the  principle  of  decision,  but  as  to  its 
application  to  Interests  which  are  in  col- 
lision. It  is  laid  down  in  general  terms  that 
«very  owner  has  the  right  to  enloy  tbe  stream 
of  water  which  Bows  through  his  land  in  its 
UL.  RA. 


natural  state,  without  diminution  to  Its  flow, 

quantity,  or  purity.  It  is  also  held  with 
like  generality  of  statement,  that  any  defile- 
ment or  corruption  of  the  water  which  pre- 
vents its  use  for  any  of  its  reasonable  or 
proper  purposea  Is  an  infringement  of  tlie 
rights  of  riparian  owners  which  will  entitle 
them  to  a  remedy  suited  to  the  nature  of  the 

But  all  abstract  rules  are  subject  to  con- 
siderable modification  when  they  are  applied 
to  the  exigencies  of  human  life.  The  right 
to  the  use  of  a  stream  of  water  In  fts  natural 
purity  cannot  override  other  co-eoual  and 
co-exiBtins  rights;  It  must  certainly  yield 
to  those  01  a  more  absolute  and  unqualified 
character.  The  tillage  of  the  soil  and  tbe 
tending  of  flocks  and  berda  were  the  earliest 
occuoations  of  the  human  race.  Tbe  hus- 
bandman sowetb  his  seed  and  gatbereth  the 
harvest  to  furnish  us  with  food :  and  the 
flocks  and  herds  bring  forth  their  increase  for 
our  use.  It  would  be  inost  unnatural  and 
unwise  to  put  any  unnecessary  restrictions 
on  those  pursuits  which  furnish  the  world 
with  tbe  means  of  subsistence.  We  must 
confess  that  the  right  of  a  man  to  cullivata 
bis  own  fields,  and  to  pasture  bis  cattle  on 
his  own  land,  is  of  an  original  and  primary 
(^aracter,  and  that  it  would  be  oppressive  to 
interfere  with  the  free  exercise  of  it,  except 
under  a  necessity  caused  by  grave  public  con- 
siderations. The  washings  from  cultivated 
fields  might,  and  probably  would,  carry  soil 
and  manure  into  streams  of  water,  and  make 
them  muddy  and  Impure.  And  so  tbe  habits 
of  cattle  according  to  their  natural  instincts 
would  lead  them  to  stand  in  the  water  *and 
befoul  the  stream.  But,  nevertheless,  tbe 
owners  of  the  land  must  not  lose  the  bene- 
ficial use  of  it.  The  inconveniences  which 
arise  from  the  pollution  of  the  water  by  these 
causes  must  be  borne  by  those  who  suffer 
from  tliem.  The  ordinary  requirements  of 
domestic  life  diminish  the  purity  of  tbe  at- 
mosphere ;  but  as  long  as  these  causes  ara 
within  tbe  limits  of  reason  and  necessity  the 
law  recognizes  no  ground  of  complaint 
against  them.  The  reasonable  and  proper 
exercise  of  acknowledged  right  by  one  man 
may,  and  often  does,  work  annoyance  and 
loss  to  another ;  but  righta  cannot  t>e  forfeited 
for  this  reason. 

So  far  as  we  can  see  from  the  record,  there 
was  nothing  unreasonable  or  unusual  in  tbe 
way  in  which  the  cattle  were  pastured  in 
tbia  lot  If  Helfrich  had  wantonly  or  reck- 
lessly befouled  the  water  of  the  stream,  or 
had  harassed  the  Water  Company  or  injured 
its  business  by  an  immoderate  and  excessive 
exercise  of  his  acknowledged  rights,  he 
would  justly  have  been  responsible  for  his 
conduct.  But  nothing  of  this  kind  can  bo 
justly  attributed  to  bim.  He  seems  to  liave 
used  his  pasture  as  all  men,  time  out  of 
mind,  have  done  in  like  cases.  We  are  not 
unmindful  of  the  vast  number  of  cases  where 
persons  have  been  enjoined  from  committing 
nuisances  In  running  streams,  and  from  de- 
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of  the  water  bj  Ttpuian  owners.  Nor  hftve 
we  overlooked  thn  numerous  esses  wber«  It 
has  been  held  that  certsln  kinds  of  manufao- 
turine  esUbllshments  have  fnfrlQged  the 
vested  rights  of  such  owners.  Our  opinion 
Is  placed  on  the  distinct  KTOimd  that  Helfrich 
was  using  his  pasture  lot  in  a  reasonable 
manDer,  and  that  he  hod  a  right  so  to  use  It. 
His  right  was  not  in  any  way  abridged  bj 
the  incorporation  of  the  Water  Company  and 


the  establlahment  of  Ita  works.  And  It  wa» 
not  in  tbe  power  of  the  Legislature  to  abridg« 
it.  It  is  a  right  of  property  protected  fif 
the  declaration  of  rights.  The  Water  Com- 
panj  has  power,  under  ita  charter,  to  acquii» 
the  water-right  by  making  due  compensation 
to  the  owner,  and  not  otherwise. 

TRe  deerre  of  the  Oircvit  Ccmrt  mutt  be  rt- 
veried,  and  the  bill  of  eom^aint  ditmiitei. 


ALABAMA  SUPREME  COUBT. 


>  Pertt  W.  P.  HURM. 


■  oajmot  be  lasiwd  to  oompel 

a  ooun  10  near  and  dutarmliie  a  motSaa  whieh  It 
baa  already  overruled. 

I.  Monay  BkBb0tak«nframkprl«oii«r 
nnder  »rre«t  only  when  Uiere  Is  probabla 
■round  tor  beUevIngrUiatitli  connecced  with  the 
otTenso  aharged  or  mar  ^  used  ai  erideniM  on 
hiB  trial. 

8>  An  oflloer  bu^  ba  g«««Iah«d  ftor 
Mtonaj  wbleb  b«  hmM  tekcn  tro^  tbe 
debtor nndwr <uie»twhereagtatuta  makes 
property  ia  bla  bands  lubleat  to  legal  proceen,  If 
the  arrest  ma  made  In  xood  faith  aad  there  Is 
probable  Bround  forbelleTlnff  tlia  money  to  be 
oonneoted  with  tbe  oSenae  or  useful  aa  evUenoe 
on  the  trial  of  tbe  prisoner. 

rjune  U.  ISBL) 


APPLICATION  for  a  writ  of  niandamM  t» 
compel  the  Slontifomerr  City  Court  to  bear 
and  deleriniDe  a  motion  made  to  procure  tbe- 
resloration  to  movant  of  certain  money  which 
had  been  removed  from  bis  person  by  an  offi- 
cer wbo  arreated  him  on  a  criminu  chargeL 
Denied. 

Tbe  facts  are  stated'in  the  opinion. 

Memrt.  Koore  *  Fialejr  for  petitioner. 

Meurt.  Itovtmx  *  Tyaoa,  for  leapondent; 

Mandamus  Is  not  the  proper  remedy  in  thl» 
case,  because  tbe  facts  show  that  the  respond- 
ent did  bear  and  determine  the  motion,  and  Uia 
petitioner  bas  sn  adeouste  remedy  b;  appeaL 

Sm  parte  Sedd,  TS  Ala.  S48;  £b  parte  Gar- 
^nd,  42  Ala.  685;  £»  jMrts  £UiDb,  W  Ala.  700^ 
ExparU  Putnam,  SO  AJa.  6tf3;  Statt  r.  WU' 
liamt,  68  Ala.  Sll. 

Honej  in  possession  of  the  defendant  tn  at- 
tacbment  may  be  levied  on,  if  tbe  levy  can  b» 
made  without  a  trespass. 

Barnttt   v.    Bat,    10    Ala.  001;   1  Wade. 


Ho™.-  __ _  _, 

Tbe  writof  mandamuslsarenMdr  tOMmpelany 
person,  oorporatlon.  pubbo  CuiMitloQary,  or  trltni- 
nal  to  perform  some  duty  requited  by  law,  wheie 
tbe  party  seeking  relief  has  no  lesal  remedy,  and 
tlieduty  lought  to  beenforoed  Is  clear  sod  Indis- 
putable. Knoi  Couoty  Comrs.  v.  Asplnirall,  (B  V. 
B.  a  How.  688, 16  L.  od.  MB. 

The  onaa  of  the  viit  Is  to  compel  action— the  do- 
ing of  Bomethlofi  which  tbe  public  or  some  peraon  Is 
Interested  In  having  dona,  and  which  It  Is  the  duty 
of  some  other  person  to  do:  and  It  oaonot  be  used 


Hd.I08. 

Thewiitof  maDdamuslsonly  Issued  to  prevent  a 
falliuT  of  justloe,  and  where  tbere  Is  no  otfaerolear 
and  adequate  remedy  to  enforce  tbe  performance 
oftheduty.  AirliiKton  v.  VanHouton.MAla.28l: 
State  T.  QueiTCro.  12  Nev.  lOS:  Heading  v.  Com.  11  Pa. 
198:  Com.  v.Alleelieny  County  ComTB.l*8erg.*R. 
BIT;  Fltcb  t.  MoDiannld.  X  Ark.  48£:  Slate  T.  Uc- 
CriUus.  i  Kan.  aiO;  Bunion  v.  Latimer, «  &  a  US: 
Bioe,  Colo.  CodePioe.  I  HIT. 

J(t  (smianM  U  ditertttonary. 

Tbs  writ  of  maDdamua  Is'a  prerogative  writ  rest- 
ing in  the  sound  discretion  of  tbe  court.  Bucb  a 
dlacretlonary  power  will  not  be  exercised  by  the 
oourtt^aooomplisblnjuaUce  and  wrong.  Tapping, 
HHndamus,  chap,  t,  •& 

ThouA  thelBTsnting  or  refusal  of  tbe  writ  of 
maadamiis  li  said  to  be  diaotetlonary  as  dirUo- 
gulshed  from  a  Writ  of  right.  It  Is  not  an  abHOlute 
or  arbitrary  discretion,  but  is  Dontrolled  by  well- 
deOned  legal  rules,  and  Its  exercise  Is  reviewable  !□ 
this  court.  People  v.  Syracuse  Common  Council, 
n».  Y.U;  People  V.  Bome,  W.  ft  O.  B.  Co.  i  Cent. 
Kep.  IVT.  108  N.  T.  S9. 

18L.R.A. 


TbSWT«  BbBll  not  be  Issued  In  any  casewher* 
there  Is  a  plain,  speedy  and  adequate  remedy  In  th* 
ordloaiy  course  of  law.  It  shall  be  Issued  upon  po- 
tftlnn  and  aSdavlt  on  the  appllcatloa  of  tbe  party 
tMueBolally  Interested.  CaL  Code  Civ.  Proo.  I  U»S; 
N.  T.  Code  av.  Proc  I  «H7. 

When  mondamui  wW  net  He. 

Us  Ddamua  Is  tbe  appropriate  remedy  to  set  tfc* 
machinery  of  the  courts  to  whloh  It  la  addressed  Id 
motion,  but  It  will  not  direct  tbe  performanoe  of 
any  parCtoulsT  Judiolal  act.  I%e  subordinate  trl- 
buoalwlllbe  left  free  to  give  Its  best  Judgment 
The  ECope  and  province  of  the  writ  la  to  prevent  >. 
falluro  of  justice  from  delay  or  refusal  to  aot,  when 
addreeaed  to  a  court  acting  judicially.  Btats  v.  1m- 
f  ayette  County  Ct^  41  Uo.  fSSR  Italner  t.  Porter,  4ft. 
Ho.sae. 

Nor  wO]  It  lie  to  correct  tbe  enon  of  biferlottrt. 
bunals  by  annuUlng  what  they  have  done  erron^ 
ously.  Dunklin  r.  DunkUn  County  Diet.  Ct.tS  Ho. 
4G8i  Bx  vorte  Soon.  1  Deulo.  SU;  People  t.  Judges  of 
Dutchees  C.  P.  ;iD  Wend.  DOS:  Chaae  v.  Blaukston* 
Canal  Co.  10  Pick.  in. 

Mandamus  win  not  Us  to  oompel  an  Inferior  oour% 
to  declare  an  election  void  (Bute  V.  Judge  of  Mb 
Judicial  Circuit.  IS  Ala.  BOS);  or  to  vacate  an  order 
BuppreeslDg  a  depceltloa  IBx  part*  Blston,  M  Ala. 
13);  or  to  compel  a  Judge  of  a  district  oourt  to  try  » 
cause  transferrad  byhlmtothedrcultcoartlTran- 
olsco  v.  Uaohattan  Ins.  Co.  M  CaL  JSU;  or  to  oom- 
pel a  judgetoBlgnaUllof  ezoeptlons,wUoh  isnot 
Id  acoordance  with  his  judgment  of  the  faols  iShep- 
ard  V.  Peyton,  It  Kan.  SMi  People  v.  Jameson,  4I> 
III.  W;  Jamison  v.  Beed.  t  O.  Greene,  W;  State  t. 
Noggle.  18  Wis.  880):  or  to  compels  oomt  to  oorreok 
errors  of  judgment  by  annulling  what  they  have- 
done,  or  to  guide  their  discretion  (Dnnklln  t.  Dunb 
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.  Be  Parte  Hdbh. 


r.  MvlUiu,  S  Enmpli. 


AtUchm.  g  2Sl;  Detbv 
4ST.  3»  Am.  Dec  160. 

And  by  atatule  in  Alabama,  aucb  money  )n 
the  haodsof  a  aberiff  or  otber  officer  la  aubject 
lo  aUscbmeDt. 

Code  1830^  395U;  Prviti  t.  Amttronff,  M 
Ala.  906;  3  Wade.  Attachm.  p.  847. 

Tbe  aneitiiiK  officer  had  the  right  to  search 
his  prisoner  am  take  the  money  from  him;  this 
being  trae,  the  separatioD  of  wild  money  from 
the  person  of  Hani,  the  petlthmer,  waa  leeal, 
and  there  tin  no  treapasa  commflted,  ana  K 
Uie  money  was  found  m  tbe  poeseeston  of  tbe 
abcriO  after  auch  legal  separation,  it  was  liable 
to  attacbineat  or  gamiahmeot 

Ckatbins  t.  Slait,  88  Ala.  3«;  Tern/T.  BtaU. 
ao  Ala.  eSS;  I  Wade,  Attachm.  g  180:  Obman 
V.  Jforri—on,  47  K.  H.  482;  Spavldi-ng  t,  Pre»- 
toa.  21  Vt.  9:  Drake,  Attachm.  6tb  ed.  198; 
Beifiafderv.  Lm,  44  lona,  101. 

Motion  made  prior  to  recum  term  of  the 
wriu  of  ittachmeot  and  saniiahment,  ed- 
drewed  to  tbe  discretion  of  the  court,  waa  not 
the  proper  procedure,  and  was  premature. 

aU.  Code  1886,  g§  2929^^,  2994,  2980, 
S981.28Sa,  299&  Beealso  JfatMctHT.  .4n«^, 
SI  Ala.  2a 


1,  J.,  delivered  the  opinion  of  tbe 

The  petitioner,  Euro,  baring  been  arrested 
on  tbe  criminal  charge  of  trauduleatly  ob- 
taining goods  on  a  credit,  was  searched  by  the 
officer  making  the  arrest,  who  took  from  him 
$1,124.40  found  concealed  in  his  clothing. 
The  prisoner  and  the  money  were  delivered 
to  the  aherift  of  the  county.  An  attachment, 
having  been  sued  out  against  tbe  defendant. 
Hum,  waa  placed  in  the  hands  of  the  theriCF, 


and  by  him  levied  tipon  the  mooey  in  his 

pOHseSBJon.  This  was  followed  by  a  writ  of 
garnishment  executed  by  the  coroner  of  the 
county  upon  the  sheriff.     The  attachment  and 

Cilshment  suits  were  made  returnable  to 
City  Court  of  Montgomery.  The  aherift, 
as  garnishee,  filed  his  answer,  tettine  up  the 
facts  and  clroumstaaceB  under  which  be  came 
in  poaaession  of  the  money,  paid  the  money 
into  the  court,  and  prayed  "that  all  proper 
issues  and  orders  be  made  up  under  the  direc- 
tion of  the  court,  In  order  that  it  might  be 
ascertained  to  whom  the  money  should  be 

The  defendant  Hum  moved  the  court  for 
an  order  that  the  money  be  restored  to  btm, 
"upon  tbe  grounds  that  his  person  had  been 
searched  in  violation  of  law,  and  the  money 
wrongfully,  lllegallv,  and  violently  taken 
from  nis  person."  "the  suit  by  attachment, 
and  upon  which  the  garnishment  issued,  was 
still  pending  and  undisposed  of  at  tbe  bear- 
ing of  the  motion.  The  court  refused  to  per- 
mit movant  to  introduce  affidavita  in  support 
of  the  facts  stated  in  hia  petition,  and  made 
tbe  following  order:  "April  14,  1891.  Mo- 
tion overruled,  (1)  because  tbe  court  la  with- 
out lurisdictlou;  (2)  because  the  facts  set 
out  in  the  motion  present  an  issue  to  be  de- 
cided by  the  lury  in  the  trial  of  the  attach- 
ment suit."  From  this  order  overruling  the 
motion,  the  petitioner  applies  lo  this  court 
for  a  mandamus  "  upon  the  grounds  that  the 
court  refused  to  hear  and  determine  the  mo- 

In  En  parte  Bedd.  78  Ala.  549,  it  was  de- 


proceed  to  judgment  ii 


n  which  the 


Ifg  Ooimtr  DIst.  Ct  niCo.  Ml);  or  to  do  an  set  iTiiif 
entirelT  within  Its  dlsoimoa  (Bfnniokaon  v.  Cor- 
viDfl.  IB  N.  J.  L.  811;  Louiirtna  v.  Kean,  18  B.  Hon. 
»•:  orto  secure  a  revision  of  the  Judgment  of  the 
court.  IJttler.llorrla.10lez.tta;  People  v.  Judge 
et  Detroit  Sop.  Ct.  tt  Hiob.  180. 

Wbme  B  Jodtra  baa  determined  that  under  the 
■t«tutcBof  the  Btate  be  Is  disqualified  from  bearing 

venetiiBtdeclUonandtohe«r  the  oause 
Van  tresB.U  Fla.  SIT. 

Some  of  tbe  declsloiis  In  the  toreKOlng 
•d  njKm  the  grouod  that  there  wu  other  apedflo 
and  adequate  lemady  lor  the  relator,  which  It  al- 
wajR,  n  we  have  seen,  suffldent  to  defeat  an  appU- 


n  for  I 


Od  IhlH  , 
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temu*  will  slwaTB  be  refused. 

n  C.  8. 14  WalL  1E&  20  L.  ed.  Sn;  Maneneld  r.  1  ul- 

kr.  SO  Ho.  SaSL   See  i  Walt,  Act.  aad  l>er.  ST8. 

Maodamaa  wlU  not  control  tbe  dlsoretlon  of  pub- 
He  onoeTS.  Dalton  v.  State,  l  West.  Rep.  lee,  U 
0falo8t.eKI;  State  v.Sha<r,lWeat.Kep.2Zl,  note,  <a 
Ot>k>Bt.8U;  People  v.Knlckerbooker.I  West. Bep. 
at.  114  m.  SaS;  Deohart  v.  Com.  4  Oent.  Bep.  TOO,  118 

It  will  not  lie  to  oompel  the  pertorniaiioe  of  duties 
«  seta  iiiiiimsii  Hji  oalllng  for  the  eierclBe  of  Judg- 
Bwnt  and  dtsareUon.   State  v.  Folioe  Jury,  it  la. 

Jttea  though  the  judament  Is  plainly  erroneous, 
Itn  sabordtnate  oonrt  having  passed  upon  the 
qnfsHnn  pending  before  It,  lis  dedsloo.  if  errone- 
eo.  Isa  ludlolal  error,  which  la  not  theprovlDoeof 
a  aandamna  to  oorreat  Judgee  of  Oneida  a  P.  v. 
Peopla,  U  Weod.  •»,  Cariaga  v.  Drrdee,  20  OiL  h;:; 
b  ports  ffhttner,  88U.&18Pet.t(K,10L.ed.£EI; 
UL.KA. 


Warren  County  Ct,  v.  Daniel,  t  Bibb,  ITS;  Btout  v. 
Hopping.  17  N.  J.  I,,  tn;  Beg  v.  Blaashard.  18  Q.  B. 
SIS;  Foster  v.  BsdQeld.  BO  Vt,  2M:  Ex  pane  Koon.  I 
Denlo,  S14;  Exjxaie  (Mtiander.  Id.  BT9. 

Nor  will  It  be  granted  to  reveise  tbedeoMona  of 
Inferior  ooiirta  upon  matters  properly  within  their 
ludlolal  oogDlzanoe.  Bank  of  Columbia  v.  Sweeny, 
»  tJ.  8. 1  Pet.  5«f,  T  L.  ed.  285:  Ex  parte  DeGroot,W 
U.  8.  flWall.  W,  iai-ed.g8T;EipaTt«  Newman,  81 
U.S.  14  Wall. IBS,  20  K  ed.  BTT;  Bi  porlt  Perry,  IQB 
U.  B.  lBa,»L.ed.  4S;  i^E  parte  Des  Uoinee  &  M.  B. 
Oo.  103  n.  S.  T94,  S8  L.  ed.  ISl;  Ex  parit  QUmer,  Si 
Ala.  234;  Er  parte  South  ft  North  Ala.  B.  Co.  6$  Ala. 
GW;  Lewis  v.  Barclay.  SB  Cal.  ilB;  state  v.  Kenosha 
Circuit  Ct.  Judge,  S  Wto.  a*;  State  v.  Wright,lNev. 
llfl;  Stout  V.  Hopplog,  17  N.  J.  L.  4T1;  Little  v.  Mop- 
rig.  10  Tei.  283;  Potter  v.  Todd.  TSMo.  101;  WllUams 
v.  Judge  of  Cooper  County  C.  P.  37  Ho.  225;  Bleoker 
V.  Bt.  Louis  law  Coror.  BO  Mo.  Ill, 

WhOe  the  writ  1«  sometlnies  granted  to  compel  tb» 
allowanoe  of  an  appeal.  It  will  not  lie  to  compel 
subordinate  courts  to  relnstale  appeals  which  they 
have  dismissed.  Bucb  dlsmiasa),  whether  made  In 
accordanoe  with  a  rule  of  practice  of  tbe  Inferior 
oourt  not  unlawful  In  Itself,  or  dooe  In  the  ezer- 
else  of  a  Judicial  discretion,  Is  held  equally  beyond 
CDUtrol  by  mandamus,  and  theparty  aggrieved  will 
be  left  to  his  writ  of  error.  Slnnlckgon  v.  Corwine. 
28  N.  J.  L.  811:  Wells  v.  SlackhouBe.  IT  N,  J.  I.  SSe; 
Com.  V.  Philadelphia  Oonnty  Judgee,  0.  P.  B  Blan. 
273.  But  Bee.  contro,  Freas  v.  Jones.  IB  N.  J.  L.  SSS; 
Adamsv.  Matfaig,  IB  N.  J.L.B10;  Ten  Eyck  v.  Far- 
lee.  IS  N.  J.  L.  848;  Detroit  ft  R  P.  B.  Co.  V.  Wayne 
dronlt  Judge.  27  Mich.  BD4:  High.  Bxtr.  Legal  Bern. 
2d  ed.  1 247.  See  note  to  State  v.  Kansas  aty  CL  at 
App.  (H0.)SI.B.A.1T>. 


ogle 


US 


^T.tnAMt  SoFBKia  Comr 


Jtnc^ 


law  maket  It  bti  datj  to  set.  Thl*  court 
«onipela  judgmeot,  but  wfl]  Dot  coDtrol  It. 
In  Se  part*  StAnidt,  fla  AIl  aS4,  it  wm  held 
tbot  the  writ  would  lie  to  compel  the  execu- 
tion of  m  In  Uteris  1  duties  In  sll  proper  cbm», 
but  would  not  be  awarded  to  oraer  or  direct 
what  ]udgmeDt  shall  be  rendered  in  uij  given 
«aBe  ;  nor  can  Its  powers  be  invoked  to  cor- 
rect any  error  in  the  final  judgnient  or  decree 
«f  an  Inferior  court.  In  such  caaea  there  is 
an  adequate  remedy  by  appeal.  St  parte 
Eehoit,  89  Ala-  700 ;  ^  parU  8taU  Bar  Amo. 
(Ala.)  8L.  R.  A.  1S4. 

In  the  case  of  petitioner,  tbe  court  over- 
ruled the  motion.  The  motion  Im  been  dis- 
poaed  of  by  judicial  action  of  the  court. 
Whether  the  court  erred  In  the  order  over- 
ruling the  motion,  or  in  not  receiving  in 
«vidence  Uie  affidavits  offered  in  support  of 
(ike  petition,  or  whether  the  reasons  assigned 
by  the  court  for  overruling  the  motion  are 
sufficient,  cannot  be  reviewed  on  an  applica- 
tion for  the  writ  of  mandamus.  Such  ques- 
tions are  revlsable  only  by  appeal.  The 
Tomedy  by  appeal  seems  to  have  OMn  resorted 
to  in  the  cases  cited  by  appellant.  Both 
parlies  have  argued  the  case  upon  Its  merits, 
and  in  view  of  such  intimation  from  counsel, 


<bat  the  levy  of  an  attachment  procured  by 
trickery,  fraud,  or  trespass  will  be  held  to 
be  invalid,  and  the  officer  who  makes  a  levy 
by  such  means  exposes  himself  to  an  action 
in  damages.  Waples,  Attachm.  180.  An 
officer  cannot  forcibly  take  property  from  the 
person  of  a  defendant,  and  if  a  levy  is  effect- 
•ed  by  force,  fraud,  or  violence  of  any  kind. 
It  Is  generally  held  void.  1  Wade,  Attachm. 
§  180;  Maek  v.  I^rki.  8  Gray,  517;  Folmar 
T.  Cepdand,  07  Ala.  SSS;  Strut  v.  SinelmT, 
71  Ala.  110. 

In  Drake  on  Attachment  (§006)  It  is 
•aid;  "An  officer,  under  criminal  process 
against  a  person,  arrested  and  took  from  him 
money  and  property  found  In  his  possession. 
Tlic  officer  was  summoned  to  answer  as  gar- 
nishee  of  tbe  prisoner.  It  was  held  that  the 
officer  was  erempt  from  garnishment." 

Tbe  text  here  quoted  frum  Drake  on  Attach- 
ment refers  to  two  decisions  from  Maasachu- 
.Mtts:  RobiTUon  v.  Smeartt,  7  Gush.  257,  and 
Morrit  v.  Penniman.  14  Gray,  230.  An  ex- 
-aminatioQ  of  these  decisions  shows  that  they 
were  based  upon  a  statute  of  tbe  State  which 
-provided  that  no  person  should  he  adjudsed 
a  trustee  "by  reason  of  any  money  in  his 
hands  aa  a  public  officer,  and  for  which  he 
Is  accountable  to  the  defendant  aa  such  of- 
ficer," In  another  section  of  the  Hassachu- 
aetts  Code  It  is  declared  that  money  collected 
by  the  sheriff  by  force  of  learal  process  in 
favor  of  the  defendant  in  the  trustee  process 
'Could  not  be  readied  by  trustee  proceedings. 
These  statutes  have  been  brought  forward, 
'•nd  may  be  found  in  the  Maasachusetts  Stat- 
utes of  1882  (p.  1056).  The  case  of  :Zareher 
T.  Magte,  2  Ala.  853,  fs  to  the  san-e  effect  as 
the  Kassachusctts  decisions  holding  money 
in  the  hands  of  the  sheriff,  collected  by  him, 
to  be  "  In  the  custody  o(  the  law.  Since  the 
-decision  in  2  Ala.,  lupra,  was  rendered,  the 
law  has  been  changed  by  statute  {Code  1886, 
18L.B.A. 


fi  21)00},  and  now  money  in  tbe  banda  of  the 
uierifl  or  other  officer  may  be  attached,  anid 
as  was  held  In  Pniitt  v.  ArmstroTig,  M  Ala. 
810,  the  law  as  declared  In  3  Ala.  do  longer 
prevail*.  The  law  as  cited  from  Drake, 
tupra,  and  the  cases  cited  from  Massachusetta, 
being  baaed  upon  a  statute  of  that  State  dif- 
ferent from  the  statute  ol  this  State,  cannot 


488.  Is  very  much  in  point.     In  thatci 


i  the 


laint  for  larceny,  searched  him, 
and  took  from  his  person  a  watch  and  chain 
and  money ;  and  on  the  next  day,  while  this 
money  was  in  bis  possession,  it  was  attached 
by  the  party  who  had  made  the  criminal 
charge,  and  also  by  another  creditor.  The 
New  Hampshire  statute  provides  that  "any 
officer  who  shall  find  any  implement,  article, 
or  thing,  kept,  used,  or  designed  to  be  used 
In  vtolaiion  of  law,  or  in  the  commission  of 
any  offense.  In  the  possession  of  or  belonginjg 
to  any  person  arrested,  or  Uableto  be  arrested, 
for  su<^  offense  or  violation  of  law,  shall 
bring  such  Implement,  article,  or  thin^  be- 
fore the  Justice  or  court  having  Jurisdic- 
tion of  the  offense,  who  shall  make  such 
order  respecting  their  custody  or  destruction 
88  iusticemay  require."  Thecourtheld  that 
a  due  regard  for  nis  own  aafety  on  the  part 
of  the  omcer,  and  also  for  the  public  safety, 
would  justify  a  search  and  seizure  of  any 
deadly  weapon  he  might  find  upon  tbe  pris- 
oner, and  hold  them  until  he  wss  discharged, 
orotherwise  properly  disposed  of,  and  further 
held  the  sheriff  might  seize  any  money  or 
other  articles  of  value  found  upon  the  pris- 
oner, by  means  of  which,  If  left  in  his  poa- 
session,  he  might  procure  his  escape,  or  ob- 
tain tools  or  implement*  or  weapons  with 
which  to  effect  his  escape.  Hie  court  further 
held  that  the  validity  of  the  attachment  de- 
pended upon  the  bona  fides  or  the  mala  fldea 
of  the  search  and  seizure  of  the  property ; 
that,  if  this  was  done  in  order  to  effect  a 
levv,  it  would  be  invalid  :  but  if  done  with 
a  due  regard  to  tbe  public  safety,  and  to 
secure  the  safety  of  the  prisoner  only,  then 
the  separation  of  the  property  from  Ae  per- 
son of  the  defendant  was  lawful,  and  it 
would  then  be  subject  to  attachment  as  prop- 
erty not  found  upon  the  person.  Whether  it 
waa  bona  fide  or  not  was  a  question  for  the 
jury,  under  all  the  evidence. 

In  the  case  of  Spaaldingv.  iVMton,  21  Vt. 
9,  the  sheriff  arrested  one  Russell  on  a  charge 
of  counterfeiting,  and  took  from  his  person 
a  lot  of  German  silver,  and  held  it  under 
Uie  order  of  the  stale  attorney.  He  was  sued 
bv  one  Preston,  who  claimed  to  be  tbe  owner 
of  the  property  by  purchaae.  The  court 
(RedSeld,  /)  held  that  the  sheriff  waa  not 
liable  for  a  trespass.  Much  Is  aaid  in  tbia 
opinion  not  applicable  to  the  case  at  bar,  and 
is  cited  as  an  authority  aa  to  the  ri^t  and 
duty  of  the  sheriff  to  search  and  take  from  a 
prisoner  property  found  on  hi*  person.  In 
Waptea  on  Attachment  and  Gamfsbment  (p. 
181)  the  principle  is  laid  down  that,  if  tbe 
plaintiff  in  attachment  is  not  an  Instigator 
or  co-worker  with  the  officer  in  obtaining  an 
unauthorized  and  Illegal  levy,  he  ought  not 
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(0  loae  the  beueflt  of  an  Bttacbment,  and  that 
Uie  circoiDitaiicei  of  eaub  particulaT  cam 
molt  determine  vbether  tbe  official  wrong- 
doing was  BUcb  aa  to  invalidate  tbe  levj. 

In  the  ca»e  ot  OiU  v.  Detent.  11  Cusb.  01, 
<2,  tbe  court  recogoized  the  dlBtinction  !□ 
cues  where  unlawful  meaiis  were  used  for 
tbe  purpose  of  selzioK  the  propertj,  aad  the 
Kiiore  waj  effected  by  those  meanB,  and  In 
caKs  where  the  levy  was  In  no  waj  connected 
with  or  effected  through  the  unlawful  act  of 
tbe  officer.  la  Hitcheoek  v.  Holmn.  48  Conn. 
G39.  the  court  recognized  the  rule  that  a  lerj 
conld  not  be  effected  by  a  trespaaa,  but  held 
that  an  officer  with  a  writ  of  attacbment  in 
bis  posseasioD,  who  was  Invited  b;  a  servant, 
not  Knowing  tbe  purpose  of  tbe  officer  in 
oiling,  to  enter  a  dwelling'bouae,  was  law- 
fnlly  in,  and  authorized  to  make  alevj  upon 
aach  household  goods  aa  were  liable  to  satisfy 
tbe  attachment. 

In  tbe  case  of  Pomroy  t.  Airm^,  9  Iowa. 
140.  tbe  facta  as  Btated  in  the  opinion  were 
u  follows:  PlaintifTi  sued  out  a  warrant  in 
&ott  County  upon  a  criminal  charge  against 
tbe  defendant,  and,  at  or  about  the  same  time, 
s  writ  of  attachment.  The  sheriff,  with  E. 
E.  Pomroy  and  a  deputy,  followed  the  de- 
fendant, and  overtook  him  in  Poweshiek 
County,  and  there  arrested  him,  and  took 
posaesaion  and  control  of  a  trunk  of  the  de- 
fendant, and,  against  tbe  objection  of  the 
defenduit  carrlec  the  defendant  and  tbe  trunk 
back  to  Scott  County.  After  getting  back  to 
Scott  County,  where  the  sheriff  was  author- 
ized to  lev;  the  attachment,  it  was  levied 
upon  $1,080  of  money  found  in  the  trunk. 
The  court  held  that  It  was  settled  thstavalid 
seizure,  service,  or  execution  cannot  be  ob- 
tained through  means  rendered  unlawful  by 
fraud  or  vfolence.  That,  "undertbe  shadow 
of  tbe  criminal  process,  the  name  and  pre- 
tense of  a  civil  writ  was  used  to  bring  tbe 
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concluded  from  the  tacts  in  this  case  that  tbe 
criminal  process  was  used  for  tbe  purpose  of 
effecting  a  levy,  and,  in  accordance  wlUi  tbe 
general  principle  that  a  levy  effected  by  fraud 
or  Tiolence  'will  not  be  upheld,  declared  tbat 
(he  attachment.  If  thus  obtained,  was  illegal. 
In  the  ease  of  BeiftnyAer  v.  Let,  44  Iowa, 
101,  tbe  facts  were  that  Lee  bad  stolen  five 
bead  of  cattle,  and  sold  them  to  the  plaintiff 
for  $162.  Tbe  owner  recovered  the  cattle, 
and  plaintiff  bad  Lee  arrested  for  the  larceny, 
and  the  officer  making  the  arrest  took  from 
bis  person  both  money  and  a  watch.  Plain- 
tiff then  sued  Lee,  and  had  the  ofllcer  who 
held  poaaessioQ  of  the  property  gamislieil. 
The  defendant,  Lee,  moved  the  court  to  dis- 
charge the  garnishee,  and  dissolve  tbe  atlaeh- 
aent,  on  tne  ground  that  tbe  money  and  tbe 
watch  were  unlawfully  and  forcibly  taken 
from  biro.  The  trial  court  granted  the  mo- 
tion :  and,  on  appeal,  tbe  supreme  court  held 
tbat  tbe  object  of  the  pursuit  and  cnpture 
of  Lee  was  not  to  obtain  poesession  of  tbe 
money  and  watch  in  order  to  subject  it  to 
legal  process,  but  for  the  purpose  of  bring- 
ing him  to  puulabment  for  his  crime.  The 
conclusion  of  the  court  was  that  tbe  money 
and  watch  wcra  lawfully  taken  from  the 
UL.  K  A. 


possession  of  Le«,  and,  being  rightfully  in 
the  possession  of  tbe  officer,  were  subject  to 
tbe  process  of  gamjsliineut.  Tbe  court  de- 
clared,  in  this  case,  it  was  usual  and  proper 
for  officers,  upon  tbe  arrest  of  felons,  to  sub- 
ject them  to  search,  and  take  from  them 
articles  found  upon  their  persons,  and  sug- 
gested, as  an  additional  thought,  "that  there 
was  ample  ground  for  holding  tbat  the  money 
taken  from  Lee  was  the  money  received  from 
tbe  sale  of  the  cattle."  The  principles  of 
law  declared  in  this  case  are  directly  ap- 
plicable to  tbe  facts  of  tbe  present  case,  but 
this  decision  seems  to  have  been  roatcrlnlly 
qualified  by  a  lat«r  decision  in  tbe  same 
State,  in  the  case  of  Comjneyeial  Krch.  Bank 
T.  McLeod.  reported  in  6S  Iowa,  065. 

The  Code  of  Iowa  (g  421!)  provides; 
"He  who  makes  an  arrest  may  take  from  the 
person  all  offensive  weapons  which  he  may 
have  about  his  person,  and  must  deliver  them 
to  tbe  magistmte  before  whom  he  is  taken, 
to  be  disposed  of  according  to  law."  In 
construing  this  section  of  tbe  Code,  the  court 
held  that  the  officer  making  the  arrest  was 
not  precluded  thereby  from  taking  from  the 
peraon  of  the  prisoner  other  property  than 
" offensive  weapons. "  but  that  he  might 
search  him  and  take  from  him  all  property 
which  might  be  used  by  tbe  prisoner  in  ef- 
fecting his  escape.  The  court  held,  how- 
ever, in  this  latter  case  (69  Iowa,  665), 
that  if  the  money  and  property  found  on  the 
prisoner  bad  no  connection  with  the  ariest  or 
Uie  crime  dtarred,  and  was  not  to  be  used 
as  evidence  in  tne  prosecution,  "the  personal 
possession  of  tbe  slierlS  should  be  regarded 
as  the  personal  possession  of  the  prisoner, 
and  the  money  and  property  should  be  no 
more  liable  to  attachment  tnan  if  it  was  in 
the  prisoner's  pocket :"  and,  on  an  applica- 
tion for  rehearing,  the  court  re-affirmed  that 
"the  possession  oi  the  ofBcer  was  the  posses- 
sion  of  the  defendant, — citing,  in  support  of 
the  principle:  1  Archb-  Crlm.  PI.  84.  85; 
Wharton,  Grim.  PI.  §  81 ;  1  Bishop,  Grim. 
Proc.  §§  310-212,  and  Pattertoti  v.  Pratt, 
19  Iowa,  858,  We  have  been  unable  to  Hnd 
tbe  reference  In  1  Archb,  Crlm,  PL  sustain- 
ing tlie  proposition.  In  Wharton,  Crlm.  PI., 
lupra,  §  60,  It  Is  declared:  "Those  arrest- 
ing ■  defendant  are  Iwund  to  take  from  bis 
person  any  articles  which  may  be  of  use  as 
proof  In  the  trial  of  tbe  offense  with  which 
the  defendant  is  charged.  These  articleanre 
property  to  l>e  deposited  with  tbe  committing 
magistrate,  to  be  retained  by  him,  with  tbe 
other  evidence  in  the  cause,  until  returned 
to  the  prosecuting  officers  of  the  State,  They 
should  carefully  be  preserved  for  the  pur- 
poses of  the  trial,  and  after  its  close  be  re- 
turned to  the  person  wliose  property  they 
lawfully  are."  Section  61:  ''The  right  of 
tbe  arresting  officer  to  remove  money  from 
the  defendant's  person  is  limlt«d  to  lliose 
cases  in  which  the  money  is  connected  with 
the  offense  with  which  tbe  defendant  is 
charged.  Any  wider  license  would  be  a 
fiolation  of  his  pcrnonal  rights.  When 
money  is  taken  In  violation  of  this  rule  the 
court  will  order  its  restoration  to  the  defend- 
ant. Tbat  where  property  is  Identified  aa 
stolen,  OT  is  in  any  way  valuable  as  proof. 
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ft  mav  be  sequeBtrnted,  li  plain."  1  Bishop, 
Crlm.  Proo.,  g^  210,  311,  is  to  tbemme  ef- 
fect, and  In  Bection  212  it  la  Bt»ted  that  the 
officer  "holds  all  such  property,  whethor 
money  or  goods,  subject  to  the  order  of  the 
court,  and  in  proper  circumstances  he  will 
be  directed  to  restore  it,  In  whole  or  in  part, 
to  the  prisoner."  Botb  tbese  authorities,  it 
will  be  seen,  limit  the  right  to  take  money 
from  lie  prisoner  to  cases  in  which  the  money 
is  in  some  way  connected  with  the  offense 
charged,  or  to  be  used  as  evidence  on  the 
prosecution.  Whether  the  officer  would  be 
held  guilty  of  a  trespass  if,  on  the  trial,  it 
appeared  that  the  otUcer  was  mistaken  in  be- 
lieving that  the  money  was  connected  with 
the  offense,  or  material  as  evidence,  is  not 
stated  :  or  whether  the  money,  while  In  the 
possession  of  the  offlcer,  was  subject  to  at- 
tiiclimont  at  the  suit  of  creditors,  is  not  dis- 
cussed or  declared. 

Thecommon-lawrule  declared  by  Wharton 
and  Bishop,  $upra,  seems  to  conQict  with  the 
state  decisions  which  we  have  quoted,  In  so 
far  as  they  declare  it  to  be  the  duty  of  the 
arresting  officer  to  search  and  take  n'om  the 
person  ol  the  prisoner  money  or  other  property 
which  mi|;ht  be  available  In  effecting  his  es- 
cape. It  IS  stated  by  Mr.  Wharton,  and  sus- 
tained by  his  references,  that  at  common  law, 
"  if  the  property  la  IdenliQed  as  stolen,  or  is  in 
any  way   valuable   as  proof,  it  may   be  se- 

aueatrated.  is  nevertheless  plain."  If,  under 
lis  rule,  the  property  IB  aequestrated,  or  de- 
posited in  court,  or  held  by  the  otQcer,  to  be 
uaed  as  proof  on  the  trial,  and,  while  thus 
held,  a  creditor  attaches  it,  what  are  the  rights 
of  the  attaching  credilorl  At  common  law. 
and  perhaps  witliout  statute,   the   money 


control  of  tlie  court.  Aft«r  the  prosecutiL_ 
Is  ended,  at  common  law,  the  court  could 
and  ought  W  direct  "that  it  be  restored.  In 
whole  or  in  part,  to  the  prisoner,  according 
to  the  circumstances. "  In  many  States,  prop- 
erty thus  held  was  regRrded  in  gremia  Ugit, 
and  therefore  not  subject  to  attachment.  See 
2  Ala.  ,«upra,  and  authorities  cited.  We 
understand  this  to  bo  the  reason  and  extent 
of  the  rule  as  declared  by  Bishop  and 
Wharton. 

The  facta  of  the  case  of  Pallerson  v.  Pralt, 
19  Iowa,  358,  are  as  follows:  One  Dunn, 
having  lost  ^200.  sued  out  a  search-warrant 
against  Pratt.  Under  this  warrant,  Pratt 
was  arrested,  and  $485.12  found  on  his  per- 
son, which  was  taken  from  him  and  delivered 
to  the  magistrate.  While  the  money  was  in 
the  bands  of  the  justice  of  the  peace,  the 
plaintiff,  Patterson,  had  it  levied  on  by  the 
sheriff  to  satisfy  an  execution  in  his  favor, 
and  also  summoned  the  justice  to  answer  as 

Srnishee.    The  garnishee  paid  the  money  to 
3  clerk  of  the  court.     The  statute  of  Iowa 
in  regard  to  garnishing  money  or  a  fund  in 


tlie  hands  of  an  officer,  i 


court  (Dilloi 
argues  that  tl 
which  has  coi 
civil  process, 
debtor.  In  o 
18L.  R.A. 


0  of  this  State,  The 
J.)  held:  "The  appellant 
9  statute  contemplates  a  fund 
le  into  court  legitimately  by 
JT  by  consent  of  the  execution 
ir  opinion,  a  fund  may  prop- 


erly And  its  way  Into  court  without  the 
consent  or  volition  of  the  party  from  whont 
ft  was  obtained.  .  .  .  Persons  may  not 
unwarrantably  make  use  of  the  machinery  of 
crtminal  law  to  accomplish  private  ends. 
.  .  ,  But  we  see  no  evidence  of  the  abuse- 
of  the  law,  in  the  case  at  bar,  by  any  party, 
much  less  by  the  appellee.  .  .  .  It  is  not 
shown  that  this  was  a  scheme  between  Dunn 
and  appellee  to  get  hold  of  the  money  of  the 
appcllnnt.  The  cliarge  agalnat  Pratt  is  not 
shown  to  have  been  false  or  fabricated." 
After  distinctly  recognizing  the  principle 
declared  in  IMeu  v.  ^'ieA^^l*.  18  Pick.  270, 
and  other  authorities,  that  "no  lawful  thing 
procured  upon  a  wrongful  act  can  be  sup- 
ported," held  that  the  fund  was  lawfully 
in  court,  and  subject  to  garnishment. 

Upon  principle,  property  subject  to  the 
payment  of  a  aebt  may  be  levied  upon  by 
the  proper  ofJlcer,  if  the  levy  can  be  effected 
without  trickery  or  fraud,  or  a  trespass  cal- 
culated to  provoke  a  breach  of  the  peace. 
Ba7-7iMt  Y.  Bcui.  10  Ala.  054,  and  authorities 
lupra.  The  garnishment  In  this  case  was 
regularly  executed  by  the  coroner  upon  the 
sheriff,  who  had  possession  of  the  money. 
There  Is  no  evidence  to  show  that  the  de- 
fendant was  arrested  for  the  purpose  of  ob- 
taining a  levy,  or  that  the  criminal  charge 
against  him  was  false  or  fabrlcat«d.  Tho 
important  question,  then.  Is,  Was  the  sheriff 
authorised  to  search  the  defendant,  and  take 
from   his  person  the  money,  either  for  tha 

Fiurpose  01  using  ft  as  evidence  on  the  crim- 
□al  prosecution,  or  to  prevent  the  prisoner 
from  using  t'.:£  money  to  effect  his  escape? 
Our  Statute  (Code,  S  4745)  provides: 
"  When  a  person  chargea  with  a  felony  i» 
supposed  by  the  magistrate  before  whom  he 
is  brought  to  have  upon  his  person  a  danger- 
ous weapon,  or  anything  which  may  be  used 
as  .evidence  of  the  commission  of  the  offense, 
the  magistrate  may  direct  him  to  be  searched 
in  his  presence,  and  such  weapon  or  other 
thing  be  retained,  subject  to  the  order  of 
cuurt  in  which  the  defendant  may  be  tried." 
Section  4213  of  the  Code  of  Iowa  provides 
that  "he  who  makes  the  arrest  may  take  from 
the  person  all  offensive  weapons  which  be 
may  have  on  his  person. "  It  was  held  in  the 
latter  State  that  this  section  did  not  preclude 
the  sheriff  from  taking  from  his  person  money 
or  other  property  which  might  be  used  ia 
effecting  an  escape.  The  Supreme  Court  of 
the  State  of  New  Hampslilre,  construing  » 
somewhat  similar  statute,  we  have  seen,  de- 
ctsred  the  same  rule ;  and  the  duty  and  right 
of  the  sheriff  in  this  respect  has  oeen  recog- 
nized in  other  States.  The  Constitution  of 
the  State  of  Alabama  (art,  1,  §  8)  provider 
"that  the  people  sliall  be  secure  In  their  per- 
sons, houses,  papers,  and  possessions  from 
unreasonable  seizures  or  searches ;  and  that 
no  warrant  shall  Issue  to  search  any  plac' 
or  to  seize  any  person  or  thing,  without 
probable  cause,  supported  by  oath  or  affirm- 
ation." 

In  commenting  on  article  4  of  the  Consti- 
tution of  the  United  States,  which  prohibits 
unreasonable  searches  and  seizurefl.  In  the 
case  of  Boj/d  v.  UniUd  Stale*,  lie  U.  8.  016. 
20  L.  ed.  7/B,  Mr    Jtutiee  Bradley,  deliver- 
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jug  tbe  opinion,  quotea  wiih  approbation 
fr«n  Lord  Camden,  m  follows:  ■'By_  the 
iivs  of  England,  every  iavasion  of  private 
t>rap«rty,  be  It  ever  so  minute,  is  a  trespass. 
Xo  nun  can  set  his  foot  upon  my  ground 
without  my  UceDse,  but  be  is  liable  tc  ta  ac- 
tion, thouKb  tba  daioage  be  nothlag.  .  .  . 
If  he  adniita  tbe  fact,  be  la  bouim  to  ahow. 
by  way  of  JuBtificstion,  that  aome  positive 
law  has  luBttfled  or  excosed  him.  The  justi- 
Si'^tion  IB  Bubmltted  to  the  Indices,  who  are 
lo  look  into  the  books,  and  see  if  such  a 
Justification  can  be  maintained  by  the  text 
ct  the  atatute  law,  or  by  the  principles  of 
Ibe  common  law.  If  no  such  excuse  can  be 
found  or  produced,  tbe  silence  of  tbe  books  is 
an  autbority  against  the  defendant.  .  .  . 
According  to  this  reasoning,  It  is  now  in^ 
combent  upon  the  defendants  to  show  the  law 
by  which  this  seizure  Is  warranted.  If  that 
cannot  ba  done.  It  is  trespass."  These  are 
Ibe  principle*  which  protect  every  citizen  of 
this  govemment  In  the  enjovment  of  his 
penonal  liberty,  his  home,  and  his  property, 
aod  no  other  "can  abide  tbe  pure  atmosphere 
cf  a  government  of  political  liberty  and 
personal  freedom." 

This  court  in  Chiutanf  v.  BtaU.  88  Ala. 
30,  referring  to  the  opinion  of  Justice  Brad- 
ley, declared:  "We  Indorse  and  approve 
CTerythliie  said  therein."  The  statute  law 
Diovides  (or  tbe  Issuance  of  search-warrants, 
Dut  Specifies  on  what  grounds  they  are  lo  be 
itsued,  and  only  on  probable  cause,  supported 
bv  afSdavIt,  naming  the  person,  and  partic- 
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not  made  under  these  statutory  provisions. 
Section  4745  of  the  Code  we  have  quoted 
above,  and  which  provides  that  when  b  per- 
(on  is  ctiarged  with  a  felony,  and  is  supposed 
~  >  have  a  dangerous  weapon,  or  anything 
nay  be  used  as  evidence  of  the  com- 
01  the  offense,  he  may  be  searched, 
and  ancb  weapon  or  thing  may  be  seized  and 
retained  subject  to  the  order  of  the  court  in 
which  the  aefendant  is  to  be  tried.  Tbe 
<)uestioD  as  to  the  dangerous  weapon  does  not 
arise  tn  this  case.  That  part  of  the  statute 
which  authorizes  the  seizure  and  retention 
of  'anything  which  may  be  used  as  evidence" 
en  the  prosecution  is  a  mere  statutory  en- 
actment of  the  common  law.  At  common 
law  tbe  arresting  officer  bad  tbe  right  to  re- 
move money  from  the  defendant's  petson  ; 
but  this  right  was  limited  to  cases  in  which 
Ibe  money  was  connected  with  the  offense. 
or  to  be  used  as  evidence.  See  Wharton, 
tupm;  Bishop,  rupra,  and  tbe  cases  cited  in 
tapport  of  the  text 

We  are  aware  of  tbe  responsibility  of 
iheriSa  for  the  safety  of  prisoners,  and  their 
liability  tor  escapes  suffered  by  them  or  their 
deputies ;  but  we  can  find  no  warrant,  either 
ia  the  common  law  or  statute,  for  taking 
money  from  the  person  of  the  prisoner,  un 
less  it  Is  connected  with  the  offense  charged, 
or  to  be  used  as  evidence  on  bis  trial,  II 
this  right  exist  in  the  officer,  as  an  absolute 
right  to  prevent  escapes,  he  could,  upon  the 
■rrest  of  a  person  charged  with  a  trivial 
•nisdemesDor ordlsorderlvconduct,  strinhim 
13  UK  A. 


which  n 
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of  all  hlg  personal  effects,     ii  is  no  answer 

to  say  tbe  officer  would  not  do  it.  Tbe 
question  is.  Has  he  tbe  right,  by  virtue  of 
his  authority  to  arrest,  also  to  searcb  and 
seize,  except  In  cases  authorized  by  the 
common  law  or  by  statutel  "It  la  the  duty 
of  the  courts  to  be  watchful  for  the  constitu- 
tional rights  of  the  citizen,  and  ngalDSt  any 
stealthy  encroschmenta  thereon." 
After  a  careful  examinntion  of  the  Constl- 
tlon,  prohibiting  unreasonable  searches  and 
seizures,  the  common  law.  the  statutes,  and 
authorities,  we  bold  that  it  Is  the  duty  of  an 
Iflcer,  having  no  other  autborlty  than  the 
igbt  to  make  the  arrest,  to  search  the  party 
arrested,  and  seize  and  remove  from  him  any 
dangerous  weapon  found  on  bis  person  ;  and 
he  may  also  seize  any  money,  or  anything 
connected  with  the  offense,  or  which  may  be 
used  as  evidence  against  him  on  tlfe  prosecu- 
tion, and  retain  iJie  money  or  thiog  until 
turned  over  to  the  State's  attorney,  or  paid 
into  court  to  abide  the  result  of  the  trial ; 
that  an  officer  acting  in  good  faitb,  in  tbe 
execution  of  his  duty,  ana  proceeding  upon 
probable  grounds  lor  believing  that  the 
money  or  thing  is  connected  with  tbe  offense 
charged,  or  may  be  used  as  evidence  on  the 
trial,  may  searcb  and  lake  from  the  defend- 
ant arrested  by  him  on  a  criminal  charge 
money  found  on  his  person,  and  he  will  not 
be  liable  in  damages  for  a  trespass,  although 
it  may  turn  out  that  the  money  or  thing  was 
not  In  fact  connected  with  the  offense,  or 
could  not  be  used  as  evidence  of  tbe  commis- 
sion of  the  offense,  that  the  money  or  thing 
seized  by  the  officer,  under  the  foregoing 
limitations,  duriog  tbe  time  it  is  in  his 
hands,  or  if  paid  into  court,  is  not  in  tbe 
possession  of  the  defendant,  but  It  is  thereby 
sequestered,  and  subject  to  attachment  or 
gamisbmeot,  under  section  29S0  of  the  Code ; 
uiat  If  tbe  arrest  was  made  not  in  good  faith, 
or  If  the  money  or  thing  is  seized  without 
probable  grounds  for  believing  that  it  Is 
connected  with  the  offense,  or  useful  as  evi- 
dence on  the  trial,  the  levy  made,  under  such 
circumstances,  is  invalid ;  or,  if  procured  by 
trickery  or  fraud  on  the  part  of  tbe  attaching 
creditor,  the  levy  will  be  held  invalid  ;  and 
the  officer  making  the  levy,  if  be  knows  of 
the  faud,  and  person  procuring  it  to  be  done 
by  such  means  and  for  such  purposes,  will 
be  liable  to  a  suit  for  damages.  We  believe 
Uiese  principles  consistent  with  the  pergonal 
liberty  of  the  person  arrested,  as  secured  to 
htm  by  the  Constitution  of  the  State,  and 
concede  to  tbe  officer  all  the  authority  given 
to  him  by  the  common  or  statute  law.  We 
know  of  no  law  which  will  prevent  a  credi- 
tor from  having  the  property  of  his  delitor 
levied  upon  to  satisfy  his  debt,  when  it  can 
be  done  without  committing  a  trespass,  or  by 
fraud  or  violence.  At  common  law,  the 
property  In  the  bands  of  an  officer  was  re- 
garded in  gremio  legit,  and  not  subject  to  pro- 
ceis;  but  by  statute  it  is  subject  to  legal 
process.  Tbe  return  of  tbe  court  to  the  rule 
nifi  shows  that  the  prosecution  and  attach- 
ment auits  against  the  movant  are  undecided, 
and  are  pending  in  court.  Whether,  under 
the  principles  declared  tn  the  foregoing 
oolnlou  the  money  is  subject  to  the  attach- 
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pieut   ftnd   zHrnfshmcnt,    depends   Opon    the  1 1n  soj  view  we  take  of  the  cue,  Uie  ftppll* 
«Tidetice  to  DO  introduced  od  the  trial  and  the  cation  for  mandamus  must  be  denied. 
ganilshinK  creditor  lias  a  right  to  bis  daj  In       Jfandatnui  dnuatL 
court,  aud  to  havo  a  ]ui7  pau  upon  the  rocti.  I 
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Patrick  OrBRTEN,  Jppt., 

BALTDIORE  BBLT  R.  CO. 

(....IM. ) 

1.   Antborttr  to  oonBtmet »  railroad  or 

any  part  thereof  In  a  tiiDnel  in  a  dtj  itreet  on 
tbe  tenna  and  oondltloni  and  In  the  mode  fixed 
iDr  ordln^nae,  include*  lUthorlty  to  oonstruot 
portlooi  Ot  It  Id  lu<  opeo  cut  where  the  ordlnanoe 
•o  dtreots:  and  areo  without  apedal  autborltr 
the  i4^t  to  conatruct  a  tunoel  would  include  the 
rlsht  u>  make  properlr  graded  approacbes. 
8.  TIm  nmi>«  (lapv*«l«itlon  In  th*  Tain* 
of  tba  lot  of  *B  Bfantttag  owner  who 
da«9  not  own  (be  fee  Of  tbe  itreet,  t>j  tbe  eon  - 
strucUoD  of  a  railroad  Uiei«lD  and  hta  depiira- 
tlon  at  tbe  foil  uaa  of  tbe  street,  but  witboutanr 


IhtuIoii  of  or  pbyitelal  Interferenoa  wteb  hla  to* 
M'anrobstrucitloDot  hit  aocen  (hseto,  liuot  « 
IaUos  of  his  propertr  wltbln  the  meaning  of  tho 
consUMitlDiial  provtajon  si  to  oompeusatlon  for 
propertr  taken. 

(JanelT.UBlJ 


ii  Circuit  (Jourt  of  Baltimore  City  dlBmiss- 
Ing  his  bill  filed  to  enjoin  defendant  from  lar- 
Idk  its  tracks  in  a  street  Id  front  of  his  lots. 
Amrnud. 

The  facts  are  staled  in  the  opinion. 

Argued  before  AlTey,  Ch.  J.,  and  Rabln- 
soa,  Bryan,  McSbenr,  Fowler  and  Briscoe,  J^. 

MeuTt.  laidor  ttarner,  Thtaamm  R. 
Clendlnaa  anil  0«or^  B.  Willi*,  for  ap- 


NOTt— 7iiipII«d  oronta 

Wben  tbe  use  of  a  tblng  la  sranted,  ererrthlDit 
eaeentli]  to  tbat  use  ft  giauted  also.  Snob  right 
oarrlea  with  It  the  implied  authorltr-todo  all  that 
liaeoessarr  to  eeoure  the  enjoyment  of  such  ease- 
ment. Preeocttv.  White,  SI  Pick.  811.  8i  Am.  Deo. 
SU;  Preaoott  v.  Williams.  S  Uet.  MB,  »  Am. 
IIBli,aQd  cesee  olCed;  Fomtret  v.  Klcrott.!  SauDd. 
82a,  nott  f:  Hammood  v.  Woodman,  il  He.  l"" 

Whee  a  right  la  granted,  eltber  bran  indlTldual 
or  bj  a  statute,  the  meani  of  •eouring'  the  right  are 
also  granted  t>r  Implication.  Oarrutli  T.  Gn 
11  Gray,  HI.  11  Am.  Dec.  T07. 


Thua  when  a  man  grant*  a  close 
eeptover  hla  own  land,  taelmplledlrgranCaarlgbt 
of  puBlnR  orer  that  land.  Otherwise 
OOuld  derive  no  beneflt  from  the  grant.  Ibe  same 
rule  of  oonstnicllon  would  govam  a  rceerratioD 
out  of  lauds  granted.  Oo.  Lltt.  SSa.;  Llford'iCaM, 
11  Coke,  52;  Lord  Daro;  v.  Askwtth,  Hob.  231j 
CUrk  V.  CoBge,  Cro.  Jao.  170;  HowtOD  v.  Freanon, 
BT.B.W;  Uorrlsv.  EdglDgtoD,8Taunt.!S:  Oayet- 
tjv,  Bethune,UMase.B6. 

Nothing  will  paw.  as  Inoldent  to  tbe  gmnC  ei- 
eeptltbeneceesarrlotlie  enjoyment  of  the  prin- 
cipal thing  granted.  Hence  tba  grantee  of  a  oloae 
surrounded  b7  the  irrantor's  hind  is  entitled  to  a 
convenient  war  over  the  grantor's  land.  He  may 
•elect  a  suitable  route  for  big  way.  but  In  doing  It 
be  muat  regard  the  Interest  and  convenience  of  the 
owner  of  the  land.    Nichols  v.  Lnoe.  U  Mass.  10!. 

Nothing  poasee  which  Is  not  appurtenant  to  tbe 
land  granted  and  directly  necGHiary  Co  Its  enjof- 
ment,  Leonard  w.  White,  T  Han.  S;  Coleman's 
App.  S3  Pa.  SG3. 

Ttaiia  the  grant  of  trees  standing  on  land  of  tbe 
grantor  gives  the  right  to  enter  and  take  them, 
and  a  sale  or  personal  property  g-lveaa  rlRbtto  en- 
ter and  remove  It.  A  grant  of  the  right  Co  lay 
pipes  carries  the  right  to  enler  and  repair  thorn. 
Pomtret  v.  Ricroft,  1  Saund,  821, 

By  the  same  principle  a  way  of  neceratty  Is  cre- 
ated over  the  frrantor'a  remBinlngland  when  there 
l8  no  other  acccaa  Co  the  granCed  premises.    Fleroe 

1^  L.  H.  A. 

Bee  nl«o  38  I..  R.  A.  140. 


US. 


T.  eeUeck,  IS  Conn.  8Sl;  I^wton  v.  BIreta,  1  UoOom 
L.UG;  Crossley  V.  Ughtowler,  I.  ILR  Ch.App.48a; 
Alley  T,  Oarleton,  at  Tez.  7B;  Plngree  r.  MaDoBle. 
W  N.  H.  8Dt. 

The  neoeaslCy  which  will  raise  an  Implied  Mao^ 
ment  vartea  with  the  nature  of  the  property  and  of 
tbe  easement   Covel  v.  Hart.  U  Me.  SSO. 

It  Is  a  quecUon  of  presumed  intention.  If  tfas- 
servitude  la  a  burdensome  one,  only  adrlot  neoee- 
sity  will  ralaa  tbe  implioatlon.  Great  oooveolenco- 
alone  will  not  give  a  way  of  neoearity  iDodd  t. 
Burohell,  1  BurlsL  A  a  181;  Brigbam  v.  Bmltb.  4 
Gray,  tVT;  Smith  * .  Klnard,  S  HIU,  L.  N8);  and  th» 
way  will  oeaae  when  tbe  necealty  osMto.  Ude  t. 
Ensdley,  ae  Ala.  «7;  TIall  v.  Carpenter,  li  Qmy,. 

D,  If  Che  porpoaes  for  which  the  land  Is  granl«« 
•in  Inoonslsteat  with  the  eierelse  of  the  aasemenw 
It  wlU  not  exist.    Seeley  v.  Bishop,  IB  Oonn.  188. 

What  is  called  neoessity  Is  only  a  alraumstanoe- 
called  In  to  explain  (he  Intention  of  tbe  parUn- 
Ntchola  V.  Luoe,  Si  Pick.  US;  CoUiiM  v.  PraaUoe^ 
IS  Conn.  80:  Amertcan  Co.  v.  Bradford,  ST  CaL  SM; 
8  Walt.  Act.  *  Det.  608. 

The  grant  of  power  being  in  derogatloD  of  oom- 
mOD  right  is  not  to  be  extended  by  ImpllcatloD, 
andtbeaot  ooDferrlngtbe  power mnat be strMly 
complied  with.  Btatutes  granting  thsM  power* 
are  not  to  be  oonslmed  so  liteially  or  so  strictly  a» 
to  defeat  tbe  evident  purpose  of  the  Legislature. 
TDeyareto  receive  a  reasonatdystrlotand  guarded. 
oonatruotlou.  and  the  powers  granted  will  extend. 
no  f  urtber  than  expressly  stated,  or  than  Is  neces- 
sary to  acoompllsh  the  general  soope  and  purpoea 
ofthegrant.  Be  New  forkftH.  S,  B- Co.  v.  KJp. 
tSN.Y.M. 

Whether  a  right  of  way  Is  embt«oed  In  a  deed.  Is 
always  a  gueatioD  of  coDBtruodoil,  having  refer- 
ence to  Its  terms  not  only.butto  extrinsic  facts- 
also,  and  to  the  practical  Incidents  conneoted  witb 
tbe  grantor,  and  with  tbe  use  of  the  land,  at  the- 
dme  of  the  conveyance.  Tbe  law  gives  such  & 
oonstructlou  to  tbe  conveyance,  as  an  Incident  or 
appurCf'nance,  that  such  Incidents  or  appurte- 
naucoe  are  Included  in  it.  In  such  cssea  tbe  Inteo. 
tion  of  tbe  parties  la  to  be  learned  from  those  facta. 
Hultemeler  v.  Albro.  18  H.  f.  Gl,  18:  Ogden  t,  Jen. 
nlngs,e6BBrb.80L 


O'Bkies  t.  Baltimobb  Bklt  R  Co. 


The  Uklng  ind  uae  of  tbe  street  bj  appel- 
lee will  take  awar  tbe  valae  of  appellatit^B 
ptoper^,  BatManuaUj',  and  inflict  acrloiu  And 
permanent  loJaiT. 

Beeixa  T.  Midiand  A  Cb.  L.  R.  1  0.  P.  Ml, 
>  C.  P.  81. 

Tfab  la  forbidden  bv  the  CoDitilution. 

Md.  Const,  art.  8,  g  40. 

Tbe  right  of  the  appensnt  aa  an  tibnttiiig 
onner  to  tbe  uae  of  tbe  street,  acd  for  scceaa 
to  and  from  bis  lot  and  bouse,  Is  property  'within 
(be  meftalng  of  tbe  Constitntlon. 

BaUimort  dP.&On.  r.  Bean^,  4S  Hd.ll7; 
Qardwr  t.  Sewturgh,  2  Johns.  Ch.  162, 1  L. 
td.S82:.Ail(>nT.  Boiton  C.  A  M.  R.  Cb.  SIN. 
H.  504;  PumitHg  *.  Orem  Bay  A  M.  Canal  Co. 
80 U.8. 18  Wall.  tM.  80  L.  ed.  «7; Baliimfnt. 
Appotd.  42  Hd.  442:  Beatimort  A  0.  B.  Co.  v. 
Bayd,  CS  Md.  230;  P/iipfiiv.  Waltrn  Maryland 
B.  Oo.WKi.  81»;  Oumierland-r.  Wmiton.  GO 
Md.  188. 


laad  B.  Q>.  t.  Oieingt,  10  Md.  199;  BaltiTnort 
T.  GOl,  31  Hd.  876;  SAipteg  v.  Baitiman  A  P. 
£.  Cb.  84  Md.  3S6:  Baltimon  it  0.  R.  Co.  t. 
Btravm.  87  Hd.  2S7;  Ntw  Gentrai  Goal  Co.  t. 
Gtorpe'i  Ontk  C.  A  I.  Co.  87  Md.  587;  Pum- 
pkivj/  T.  Baltimore  47  Md.  158:  Piedmont  A 
C.  R.  Co.  V.  Speeiman,  67  Md.  a«0:  PraU  v. 
Buffalo  Uitji  B.  Co.  10  Hun,  80;  Aiendroth  t. 
JTew  Tork  Etw.  K  Co.  2&  Jonea  A  9.  417; 
PtopU  V.  V<i7»I»rMH,  26  N.  Y.  287,  28  H.  T. 
M6;  flenderion  t.  Nea  York  Cent.  B.  Co.1% 
H.  Y.  433:  FtWtanw  y.  JfiM  York  Cent.  B.  Co. 
16  N.  T.  100;  Dillon,  Mun.  Corp.  661;  Thomp^ 
ion,  Proper  Remedies.  245;  Union  Pae.  B.  Co. 
1.  Ball.  01  U.  8.  865.  28  L.  ed.  483;  Eatanaah 
T.  Jtabilt  A  9.R.  Ca.  76  Ob.  271;  Columbtu 
AW.B.OD.  T.  WitAerow.  83  Ala.  100;  Foster, 
Pad.  Prac  p.  800,  g  815:  yorthtrn'Pae.  S.  Co, 
T.  Burtington  A  M.  B.  Co.  2  McCraiy,  20S; 
Mimntri.  K.  A  T.  R.  Co.  t.  Texm  A  St.  L. 
B.  Co.  10  Fed.  Rep.  407. 

k.  sletttn  railroad  would  be  conatdered  an 
■dditional  aerTitude,  easement  or  burden  upon 
a  street,  because  inconsistent  with  the  ordiDnry 
and  reasonable  use  of  a  street,  wbile  tbe  use 
by  a  borae  railroad  is  decided  not  inconsistent, 
because  not  penoaDetit  or  eicluslTe. 

Hit  T.  Baltimon  AH.  F.  B.  Co.  S3  Hd. 
251;  a>ilee$  t^  Battimort  U.  P.  B.  Co.  66  Md. 
603;  B^mon  A  0.  R.  Co.  t.  Bogd,  68  Md. 

tu. 

The  rfgbt  of  an  abuttioK  owner  to  use  tbe 
street  ir  propettj  which  u  taken  wilbin  tbe 
meaoinK  of  the  Constitution,  by  the  crant  of 
iDcb  privileges  as  are  claimed  by  deteodant, 
and  the  injurj  and  right  to  a  remedy  is  tbe 
lame  wbetber  tbe  abutting  owner  ownp  the 
fee  of  the  street  or  not,  and  cannot  be  taken 
without  compensation. 

Jeferton.M.Al.  R.  Co.  v.  E»terU,\Z  Bueh, 
UB;  rAMeklandv.  MrtH Mis*euri  B.  Co.  81  Mo. 
181 :  Central  Branch  U.  Pac.  B.  Co.  t.  Twine,  28 
Kan.  685;  Ctntral  BranA  U.  Pae.  R.  Co.  t. 
Andreia,  80  Ran.  590;  Tliedbold  v.  LonitnlU, 
S.O.  <*  7".  A  Cb.  4  L.  R.  A.  786. 66  Miss.  270; 
BHrUngttm  A  M.  B.  B.  Co.  t.  ReinhatkU,  15 
Beb.  279;  Bayna  v.  Thtmtu,  7  Ind.  S6;  Rent- 
Kiaer  t.  Ltopoid,  106  Ind.  39;  Orauford  t. 
Jktawxn,  7  Ohio  BL  400;  Cinannati  A  8.  Q. 
18L.  R.  A. 


A.  at.  B,  Go.  T.  Oataminttiiae,  14  Ohio  Sc 
524. 

In  New  York  it  has  repeatedly  been  decided 
that  the  Interest  of  an  abutting  owner  wa» 
property,  and  that  It  was  a  taking  when  the- 
use  was  permanent. 

Abendroth  v.  New  York  Ele».  £.  Cb.  22  Jones- 
8b  B.  417;  Story  v.  New  York  Slet.  B.  Co.  60- 
N.  Y.  122;  LahT  v.  XttnmoKtan  Sim.  R.  Co. 
8  Cent.  Rep.  871,  104  N.  T.  268;  Abtudroth  f. 
Jfew  rwk  Eln.  B.  Go.  11  L.  K.  A.  684,  124 
N.  Y,  \\Kan»  v.  Metropoliian  Eton.  B.  Co.  11 
L.  R  A.  6*0.  125  N.  Y.  IM;  DuycHnek  v. 
Sob  Ymk  Elev.  R.  Cb.  125  N.  Y.  710;  Grand 
Rapid*  A  I.  B.  Go.  v.  &iiil,  86  Hich.  03; 
^ne  T.  Fairlncry,  P.  A  ff.  W.  R.  Co.  68  111. 
894;  Adami  t.  CUeago.  B.  A  If.  B.  Oo.  ^ 
Minn.  286;  Lammy.Chieago,  St.  P.M.  AQ.R 
Go.  10  L.  R  A.  266,  45  Hinn.  7;  Pumpilly  r. 
Oraen  Bag  M.  Canal,  80  U.  B.  18  WaU.  166, 80 
L.  ed.  0S7. 

Meurt.  WilliMH  A.  Fiaher,  Jolm  K^ 
CDiran,  W,  Irvine  Croa*  and  Hnffh  Zi. 
Bond,  jr.,  for  appellee: 

The  Tiilings  of  the  courts  on  this  subject  ar» 
not  uniform,  but  tbe  following  may  be  stated 
as  the  result  of  the  aatborilies: 

1.  The  great  weight  of  autliority  Is  tbat  If 
the  abutting  owner  does  not  own  the  fee  of 
the  street,  then  its  occupancy  by  a  railroad 
company,  under  legislatiTe  antbority,  is  not 
the  taking  of  any  of  his  private  property  ' 
within  the  meaning  of  the  constitutional  pro- 
vision, wbich  requires  condemnation  proceed^ 
logs  to  be  Instituted  before  such  property  can 
be  taken. 

2.  Many  anthoricfes  hold  that  a  street  cao' 
be  used  by  a  railroad  company,  although  the- 
fee  of  it  may  be  in  the  abntUng  owner,  and 
that  such  a  nse  Is  not  only  not  a  taking  of 
properly  within  the  meaning  of  the  constita- 
tiooal  proTision,  hut  the  abutting  owner  is  not 
entitled  to  consequential  damagea  for  such  oo- 
oupancy  of  the  street. 

8.  A  very  few  authorities  hold  that  a  lot 
owner  on  a  public  street,  whether  ha  baa  the 
fee  in  the  bed  of  the  street  or  not,  has  such  a 
peculiar  Interest  therein  that  tbe  construction 
of  a  Bleam  railroad  upon  the  street  is  a  taking 
of  hia  property  within  the  meaning  of  the  oon- 
Btltutional  provision. 

4.  Other  cases  bold  that  the  occupancy  of  a 
public  street  bv  a  railroad  company,  under 
teglalatiTB  sanction.  Is  a  legitimate  and  lawful 
use  of  the  street,  hut  it  is  not  to  be  presumed 
that  the  railroad  company  Is  to  be  exempt 
from  liability  for  special  damage  to  the  prop- 
erty of  sn  abutting  owner, 

A  rule  of  law  opposed  to  and  Inconsistent 
with  the  "  property  doctrine,"  as  stated  in 
piopositton  8,  will  be  found  stated  in— 

Urand  Rapid!  A  1.  B.  Go.  v.  iftwrf,  BS' 
Mich.  82,  8!  Am.  Rep,  806:  Fvlton  v.  Short 
Route  B.  Tran^tr  Co.  S5  Ky.  940,  7  Am.  Bl 
Rep.  613;  Bradlfj/Y.  Asio  Fbrk  A  N.  B.  R. 
To.  21  Conn.  204;  Indiana,  B.  A  W.  R.  Co.  t. 


Chicago  A  0.  T.  R.  Go.  08  Ind.  168,  20  Am. 
&  Eng.  R.  R.  Cas.  26;  Spencer  v.  Point  Pleat- 
ant  A  0.  B.  Co.  2S  W.  Va.  407,  20  Am.  &  Eng. 
B.'B.Ca.9.\%6;ArbeniJ.WMtingAB.B.Oo.& 
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Uartulkd  Codbt  of  Appkau. 
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L.  R.  A.  871.  88  W.Va.  1.  40  Am.  AEng.  B.  R. 
C»B.  284:  Oiilrnl  Branch  U.  P.  R.  Go.  v.  An- 
<fr«u<«,  30  Kan.  590,  14  Am.  &  Eng.  R.  R.  Cos. 
346;  Oltaiea,  O.  C.  it  0.  O.  R.  (Jo.  v.  Larton. 
2  L.  R.  A.  S9.  40  Kan.  SOI,  86  Am.  A  Etig. 
B.  B.  Cm.  193;  Einiat,  iK  <t  fl.  it  ft.  t. 
OavkmdaU,  42  Esq.  284;  Jrm  Mountain  it 
Go.  V.  Bing/iam.  4  L.  B.  A.  622,  BT  Tenn.  S2Z, 

88  Am.  &  Eng.  R.  R.  Cbh.  444;  MeQvaid  -r. 
Portland  A  V.  B.  Co.  18  Or.  287,  40  Am.  & 
Eng.  B  B.  Cm.  808;  Riehardton  v.  Fmnont 
C«n{.  A  a,  26  Vt.  466;  Hatek  v.  Varvtoni  Cent. 
R.  Go.  26  V(.  49;  Oolttc/iaUfr.  CMmgo.  B.  <*  Q. 
S.  Oo.  14  Neb.  660,  14  Am.  &  Edk-  R.  R.  Cas. 
167;  Oroalej/  y.  Oazit,  68  Cal.  460,  20  Am.  ft 
Eng.  R.  R.  Cae,  SO;  fiamimv.  ChieaaiAN.  W. 
B.  Vo.  61  WU.  61S,  20  Am.  ft  Eng.  R.  R.  Cm. 
70;  HigbM  v.  RMniian  A  A.  K  A  Trantp.  Go. 
«0  N.  J.  Eq.  436;  F^iladtlpkia  A  T.  S.  Go'i 
Cast.  6  Wbart.  26;  O'Connor  v.  Fittiburgh,  18 
Pa,  187;  Houilenv.  T.  Cent  R .Co.  v.  Odv.m, 
68 Tex.  S48,  S Am.  ftEng.  B.  R.  Cu.  GOS;  Quif, 
U.  A  8.  F.  R  Oo.-v.  Gravel  (Tex.)  10  Am.  ft 
£Dg.  a  B.  Caa.  IBQ;  MitUioUand  t.  Am  JTofntw 
A  A.  W.  R.  Co.  60  Iowa,  740, 10  Am.  ft  Eag. 
B  R.  Cm.  99:  SUtion  t.  Chicago  A  E.  R.  Oo. 
76  HI.  74;  Fwria  A  R.  I.  R.  Co.  t.  Behtrtz.  84 
III.  185;  Denter  A8.  F.  R.  Go.f.  Domkt,  11 
Colo.  347.  86  Am.  ft  Eng.  B,  R.  Caa.  163:  Mot. 
tingham  v.  Baltimiyrt  A  P.  R.  Oo.  S  HacArth. 
517;  Dixtm  v,  Saliimort  A  P.  R  Go.  (D.  C.) 

'  8  Am.  ft  Eng.  B  B  Caa.  201 ;  Ballimoro  A  P. 
R.  Co.  T.  Fffth  Baptitt  Chwmh,  108  TJ.  S.  817, 
a7L.ed.7W. 

Aa  to  the  general  rule,  compare  Ohio  Jforth- 
tm  Trantp.  Co.  v.  Chicago,  99  U.  S.  686,  26 
L.  cd.  S86,  witb  Ghieago  t.  Taylor,  126  (7.  S. 
161,  81  L.  ed.  688;  (farrier  v.  Nea  York  We*t 
Side  BUv.  P.  S.  Oo.  i  Blalcbf.  4B7. 

The  doctrine  that  the  onuer  of  a  lot  abut- 
ting on  a  street  baa  an  Intereat  in  Ibe  hoU  of 
tbe  Btreet,  wbich  amounia  to  properly  witbiu 
tbe  meaoing  of  tbe  coDstitutioaal  provfalou 
Ibat  private  properc;  aball  not  be  taken  for 
public  UM  without  compensation,  wm  first  an. 
DOUDced  and  adopted  b;  the  Supreme  Court  of 
Obia  in  Orateford  v.  Dtiainart,  7  Ohio  St.  46lt. 

Minnesota  bMadoptcdthe  aame  rule  in  Ad- 
ami  T.  Chieago,  B.A2f.ROo.lL.IL  A.  493, 

89  Minn.  266, 12  Am.  St.  Rep.  644. 

New  Tork  in  Story  t.  Mot,  S.  Go.  00  N.  T. 
132;  Lahr  t.  Metropolian  Elev.  B.  Co.  6  Cent. 
Rep.  871.  104  N.  T.  268,  and  Abendroth  v. 
Neu,  Tork  SUe.  R.  Co.  11  L.  R.  A.  684,  123 
N.  T.  1,  applied  this  doctrine  to  elevated 
roads;  while  m  Raddijf  v.  Brooklyn,  4  N.  Y. 
195,  Ibe  doctrine  was  held  inapplicable  to  the 
case  of  a  dly  charging  tbe  grade  of  the  street 
Moreover,  and  in  Fobti  v.  B«me.  W.  A  0.  R.  Co. 
8  L.  R  A.  458,  131  N.  Y.  nOR.  the  court  de- 
cided that  a  "steam  railroad  company,  wbich, 
uodeT  license  from  the  city  authorities  lavs  its 
tracks  upon  tbe  surface  of  a  slreet,  Is  not  liable 
tor  damages  resulting  from  a  reasonable  use 
thereof  to  the  easement  of  an  abutting  lot 
owner,  who  does  not  own  tbe  fee  of  the  street 

In  Maryland  the  court  holds  that  an  ordinary 
charter  or  enabling  Act  is  not  to  be  construed 
as  conferrinf!;  on  a  chartered  company  the 
State's  immiiDity  from  liability  for  conse- 
.queatial  damages. 

Baltimort  A  P.  B.  Co.  t.  Btaney.  43  Hd. 
117. 
13  L.  B.  A. 


The  distinction  betweea  the  doctrine  bj 
which  right  of  action  ii  accorded  forconseqneo* 
lial  damng«s  and  tbe  rule  of  law  nnder  which 
the  owner  of  properly  la  protected  by  iojunction 
from  a  taking  of  faw  property  for  public  nee, 
la  illustrated  by  a  comparison  of  toe  Beantjf 
Gate  with  Battimort  t.  Appold.  42  Md.  443. 

Even  in  Illinois,  where  the  OonslitDtion  re- 

3uires  compensation  to  Ik  made  for  property 
amaged  as  well  as  for  that  taken,  the  courts 
have  been  obliged  to  construe  the  provision  aa 
giving  a  right  of  action  for  damages  merely, 
and  not  m  entitling  a  landowner  to  an  injunc- 
tion to  restrain  tbe  cods Iructlon  of  the  road, 
because  consequential  damages  might  thereby 
ensue  to  hia  property. 

St«t»on  V.  Chicot  A  E.  R.  Co.  76  111.  74; 
FtoriaARI.  R.Co.v.  Sehtrti.MIil  13S;  Denver 
A8.F.R.  Go.  V.  Domie,  11  Cok>.  347,  86  Am. 
ft  Eng.  R  B  Cas.  166.  Bee  also  Button  v. 
London  AS.W.RGo.n  Hare,  369. 

AItoti  ^  ^-t  delivered  the  opinion  of 
tbe  court : 

Tbe  court  below  passed  its  order  refusing 
tbe  injunction  upon  conalderation  of  tbe  al- 
legation, of  tbe  bill  and  the  exhibits  filed 
therewiUi,  without  reference  to  the  answer 
of  the  defendant,  which  had  been  previously 
filed.  Ttie  answer  was  properly  before  the 
court,  and  the  defendant  was  entitled  to  have 
it  considered,  if  material,  in  determining  the 
question  whether  tbe  injunction  abould  issue. 
Lynn  t.  Motinl  Savage  Iron  Co.  84  Md.  624 ; 
Adams,  Eq.  868,  and  notei.  We  entirely 
agree,  however,  with  tbe  learned  judge  be- 
low, that,  without  regard  to  the  answer,  the 
bill  fails  to  present  a  case  for  an  injunction. 

The  plaintiff  is  the  owner  of  a  lot  of 
ground,  with  improvements  thereon,  situate 
on  tbe  east*8ide  of  Howard  Btreet,  between 
Camden  and  Lee  Btreeta,  and  conducts  there 
tbe  business  of  a  livery  stable.  Howard 
Street,  at  this  place,  is  83ifeet  wide,  and  the 
plaintiff  la  only  an  abutting  proprietor  on 
tbe  street,  with  no  estate  in  the  bed  thereof, 
but,  M  abutting  owner  of  property  on  the 
eMtsideof  the  street,  he  claims  to  be  entitled 
to  the  full,  free  and  unobstructed  use  of  the 
entire  width  of  the  street  m  one  of  the  pub- 
ic hlgbwajB  of   the  city.      The  defendant 


the  purpose  of  constructing  and  operating  a 
railroad  through  parts  of  fi«ltimore  City  and 
parts  of  Baltimore  County,  and.  finding  it 
necessary  to  tunnel  a  part  of  the  way  througb 
the  cltv,  the  Company  applied  to  the  General 
Aascmbly  of  1890  for  authority  to  construct 
such  tunnel,  and  that  authority  was  given 
by  the  Acts  of  1890,  chap.  139.  By  the  first 
section  of  that  Act  it  is  provideti  that  the 
Company  "  shall  be  authorized  to  construct 
its  railroad,  or  any  part  thereof,  in  such 
tunnel,  under  such  ordinance  or  ordinancea 
M  may  be  passed  by  the  mayor  and  city 
council  of  Baltimore  relating  to  tbe  route  of 
said  railroad  through  the  City  of  Baltimore, 
and  tbe  mode,  terms  and  conditiooa  of  the 
building  and  construction  of  said  railroad 
within  said  city."  Immediately  after  the 
passage  of  this  Act  the  mayor  and  city  coun- 
cil of  Baltimore,  by  apecial  ordinance,  des- 


O'Buur  T.  Bu.TiifOBB  Bmvt  B.  Co. 
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irnsted  the  Rrat«  of  the  road,  and  made 
elaborate  proTiaioni  In  reRord  to  the  mode, 
terms  and  oondltloos  of  the  construction  of 
the  road  through  the  cftj.  Bt  the  first  sec- 
tion of  the  ordinance  is  defined  the  route  of 
the  road  ;  and,  as  it  affects  Howard  Street, 
tt  is  provided  that  It  shall  run  from  a  certain 
point  "  in  a  northerly  direction  to  the  weetem 
side  of  Howard  Street,  between  Montgomery 
v>d  Lee  Streets ;  thence  alouK,  in,  and  oc- 
«apfing  tlie  western  route  half  of  Howard 
Street,  parallel  with  the  eastern  Hoe  of  said 
street,  and  distant  therefrom  fortj  feet, 
measured  from  said  eastern  buildluK  line  to 
the  eastern  limit  of  said  railroad,  to  the  south 
line  of  Camden  Street, — said  railroad,  from 
where  it  Intersects  the  west  line  of  Howard 
Street  to  Its  Intersection  with  the  south  line 
of  Camden  Street,  to  be  depressed  within  a 
wall  cut;  thence  along  and  under  Howard 
fitteet  by  &  tunnel  to  the  northerly  side  of 
Richmond  Street :  thence,  etc.  And  in  a 
proviso  to  the  same  section  of  the  ordinance 
it  li  required  "that  all  opeit  cuts  in  any 
street,  lane  or  alley  in  the  city  authoriKetl  to 
be  built  under  the  provisions  of  this  ordl- 
Bince  ahall  be  protected  on  both  sides  by  a 
granite  coping  at  least  two  feet  high,  with 
oest  Iron  rati  on  top."  The  plaintiff  charges 
Id  hii  bill  that  the  defendant  Company  In- 
tends to  proceed  forthwith  In  the  construction 
of  its  roadway,  and  to  dig  up  the  west  half 
of  the  bed  of  Howard  Btreet  in  front  of  hla 

Jroperty  on  the  east  side  of  that  street  to  a 
epth  ot  from  ten  to  twenty-four  feet  below 
the  present  surface  of  the  Btreet ;  that  eald 
plan  1b  known  as  an  "open  cut;"  and  that, 
when  Bsid  open  cut  la  made,  Howard  Btreet, 
between  Lee  and  Camden  Streets,  wilt  be 
forerer  destroyed  as  a  public  highway,  to  the 
extent  of  said  open  cut,  and  will  be  devoted, 
to  that  extent,  to  the  exclusive  use  ot  the 
Railroad  Company.  The  plaintiff  denies  the 
authority  of  the  m^or  and  city  council  to 
giant  to  the  railroad  company  any  such  ex- 
clusive ri^t  to  the  use  of  the  streets  of  the 
city,  and  insists  that  such  use  will  create  a 
new  and  additional  servitude  on  the  bed  of 
the  street,  which  the  mayor  and  council  have 
no  right  to  Impose ;  but,  even  if  such  new 
and  additional  servitude  be  rightfully  im- 
posed, it  is  insisted  that  the  use  of  the  bed 
of  the  Btreet  can  only  be  availed  of  by  the 
Railroad  Company  upon  paying  to  the  abut- 
ting lotowncrs  Just  compensation  for  Buch 
Qsc.  The  plaintiff  further  charges  that  no 
condemnation  proceedings  have  been  taken, 
and  none  are  contemplated ;  nor  Is  it  contem- 
plated by  the  Railroad  Company  that  any 
compensation  whatever  shall  be  made  to  the 
plaintiff  or  other  abutting  lotowners  who 
will  be  affected  by  this  open  cut  In  the  bed 
of  the  street.  He  therefore  charges  that  if 
the  defendant  Company  is  allowed  to  proceed 
in  Uie  manner  It  proposes,  without  first  mak- 
ing }nst  compeoBatlon,  it  will  be  In  violntioii 
of  section  40  of  the  third  article  of  the  Con- 
Kitntion  of  this  State,  and  also  in  violation 
of  the  14tii  Amendment  of  the  Constitution 
of  the  United  States ;  and  he  therefore  prays 
that  the  defendant  may  be  enjoined  In  the 
ose  of  the  street  until  just  compensation  is 
made  for  what  he  alleges  will  be  a  serious 
UUR.A. 


Injury  to  his  property,  tt  Is  not  charged  or 
in  any  way  claimed  that  the  plaintiff  will 
be  deprived  of  or  seriously  hindered  In  tha 
right  of  access  to  hts  property  from  the  street 
by  the  making  of  the  cut ;  nor  is  it  alleged 
or  shown  that  the  foundations  of  the  plain- 
tiff's buildings,  abutting  on  the  street,  will 
be  la  any  manner  undermined  or  Impaired 
by  the  cut  propoaed  to  be  made  in  the  street. 
I^e  street,  after  the  cut  is  made,  will  still 
remain,  in  front  of  the  plaintiff's  property 
on  the  east  side  of  the  cut,  about  fortv-ooe 
feet  wide.  There  is  no  question,  tliercfore, 
presented  here  as  to  the  right  of  the  plaintiff 
to  compensation  for  obstructing  accesa  to  bis 
proper^  from  the  street ;  nor  Is  there  any 
pretense  that  there  will  t>e  any  physical  in- 
vasion of  his  private  property  abutting  on 
the  street.  Toe  foundation  of  the  ri^ht  to 
relief  assert«d  by  the  plaintiff  is  the  fact  that 
he  Is  an  abutting  owner  of  property  on  the 
street,  and  the  making  of  the  open  cut  will 
deprive  him  of  the  use  of  that  oart  of  the 
street  as  at  present  enjoyed  by  him. 

1.  The  first  contention  urged  on  behalf  of 
the  plaintiff  la  that  the  Acts  of  the  General 
Assembly  of  1890,  cbap.  189,  In  conferring 
special  authority  upon  the  defendant  Com- 
pany to  construct  Its  railroad  in  a  tunnel 
within  the  limits  of  the  city  did  not  confer 
authority  to  construct  any  [urt  of  such  road 
by  way  of  Open  cula  In  the  streets ;  and  that 
the  mayor  and  city  council  exceeded  their 
authority  in  attempting  to  confer  power  upon 
the  Company,  by  ordinance,  to  construct  any 
part  of  its  rcnid  in  the  streets  of  the  city  by 
way  of  open  cuts.  But,  if  we  recur  to  the 
terms  of  the  grant  of  power  by  the  Legisla- 
ture to  the  mayor  ana  city  council,  it  will 
at  once  appear  that  the  power  granted  waa 
ample  to  Justify  the  ordinance  that  was 
pas-ted.  The  mayor  and  city  council  were 
authorized  to  designate  by  ordinance  the 
route  of  the  road,  and  also  to  prescribe  the 
mode,  terms  and  conditions  of  its  construc- 
tion. The  right  to  prescribe  the  mode  and 
conditions  of  its  construction  certainly  cm. 
braced  the  power  to  authorize,  by  ordinance, 
the  making  of  any  part  of  the  road  by  open 
cuts.  If  found  to  be  proper  and  necessary  in 
Che  construction  of  the  road  on  the  route 
designated.  But,  apart  from  the  special 
terms  of  the  Statute,  the  Company  was  au- 
thorized to  construct  such  part  of  Its  road  In 
a  tunnel  as  should  be  found  necessary :  and 
the  grant  of  that  power  carried  with  it,  by 
reasonable  Implication,  all  that  is  necessary 
and  proper  for  the  exercise  of  the  power. 
Properly  graded  approaches  are  IndispenBable 
to  tJie  use  of  a  tunnel  as  part  of  a  railroad, 
nnd  therefore  the  power  to  make  such  ap- 
praaches  must  exist.  In  Ohio  NoTihem 
Trantp.  Co.  v.  Chicago,  99  U.  8,  640,  93  L. 
ed.  88S,  the  Supreme  Court  of  the  United 
States  said  that  the  grant  of  power  by  the 
Legislature  to  build  a  bridge  or  construct  a 
tunnel  carried  with  it,  of  course,  all  that 
was  necessary  for  the  exercise  of  the  power. 
And  in  the  case  of  Dodge  v.  E»»ex  Counts 
Comr*. ,  8  Met.  380,  Chief  Juiliet  Bhaw  laid 
down  the  principle  as  being  unquestionable 
that  "an  authority  to  construct  any  public 
work  carries  with  it  an  authority  to  use  the 


Uabylasd  Codbt  or  Atfkua 


ss; 

the  toad  to  &  level,  and  fur  Ihat  purpose 
m^fl  cuta.  aa  well  through  ledges  of  rock  aa 
througb  bauka  of  eartb."    It  Is  plain,  there- 
fore, that  there  la  no  foiiodation  for  this  first 
conleatlon  of  the  plaintiff. 

3.  The  next  question,  and  that  which  la 
the  principal  queaCloa  of  the  case,  ia  whether 
the  plaintifl,  Dclng  oulj  an  abutting  owner 
on  tlie  eaat  side  of  Howard  Street,  with  no 
freehold  or  iBasebold  eatate  in  the  bed  of  the 
■treel^  haa  auch  an  interest  therein,  bj  reason 
of  his  abntting  proprietorship,  as  to  entitle 
him  to  be  compensated  therefor  bj  the  Rail- 
road Compan?  before  uaing  the  atreet;  such 
compensation  to  be  ascertained  and  rendered 
In  Uie  manner  and  according  to  the  provision 
of  the  fortieth  sectioD  of  the  third  article  of 
the  Constitution  of  this  State :  or,  to  state 
the  question  in  a  more  concise  form,  whether 
the  use  of  the  street  by  the  Railroad  Company 
in  the  manner  proposed,  and  under  the  con- 
ditions stated,  would  be  such  taking  of  the 


Ctspt  upon  payment  of  just  compensation  Qrst 
being  made.  The  Constitution  of  this  State 
(§  4U,  art.  8)  declares  that  the  Legislature 
aliall  enact  uo  law  authorizing  private  prop- 
erty to  be  taken  for  public  use  without  just 
compensation,  to  be  agreed  upon  by  the  par- 
ties or  awarded  by  a  jurr_,  being  first  paid 
or  tendered  to  the  party  entitled  to  such  com- 
pensation. As  will  be  observed,  this  consti- 
tutional provision  does  not  profess  to  declare 
what  riglits  shall  be  regarded  aa  property  ; 
but  the  thing  of  which  the  party  is  deprived 
must  be  prlrate  property,  and  it  muat  be 
taken  for  a  public  use.  Nor  does  the  Con- 
stitution declare  what  shall  constitute  a 
taking,  within  the  meaning  of  the  inhibition. 
These  are  questions  of  definition  left  to  be 
fixed  by  a  Just  construction  of  the  terms  em- 
ployed. Tliere  would  seem  to  be  no  question 
of  the  right  and  power  of  the  Legislature  of 
the  State,  through  the  agency  of  the  munici- 
pal government,  to  change  and  alter  the 
grades  of  existing  streets  from  time  to  time, 
and  as  often  aa  may  be  deemed  proper,  with- 
out liability  being  incuired  by  the  agents 
doing  the  work,  to  the  abutting  owners  of 
property,  tor  the  mera  consequential  damages 
that  may  be  suffered  by  reason  of  the  changed 
condition  of  the  atreets.  In  many  cases  the 
damage  suffered  from  such  changes  in  the 
grades  of  streets  is  very  serious,  and  may 
even  considerably  aSect  the  value  of  prop- 
erty ;  but  yet,  if  the  work  be  done  with  due 
care  to  avoid  unnecessary  injury  to  the  abut- 
ting property,  and  there  be  no  physical  tu- 
Tasion  thereof,  the  damage  suffered  is  with- 
out remedv.  In  such  cases,  the  work  having 
beendoneoy  legal  authority,  and  for  munici- 
pal purposes,  It  is  said  the  private  damage 
or  annoyance  occasioned  thereby  muat  oe 
suffered,  in  order  to  advance  the  public  good. 
Rmney't  Com.  42  Md.  117;  WiUittm-*  C<ut, 
60  Md.  138 ;  Ohio  Northern,  J^antp.  Co.  v. 
Chicago,  89  U.  S,  836,  aS  L.  ed.  88B  ;  Van. 
derlipy.  Grand  Bapid*.  78 Mich,  6S2;2Dill. 
Mun.  Corp.  8d  ed.  g§  989,  980 :  Cooley. 
Conat.  Lim.  Oth  ed.  pp.  664-606  But  this 
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reasoning,  applicable  to  the  case  of  the  change 
of  grades  and  the  improvements  of  streets- 
for  municipal  purposes,  does  not  apply  in 
the  case  of  the  grant  of  power  to  chimge  thft 
grade  of  and  occupy  the  street  with  steaiS' 
railroad  tracks  by  a  railroad  company  having 


applies,  and  the  rights  of  individual  prop- 
erty owners  are  in  no  respect  subordinated 
to  the  righta  '^of  the  railroad  company. 
While  the  right  in  the  Slate  to  grant 
the  power  to  a  railroad  company,  to  oc- 
cupy the  street  Is  unquestionable,  by  vir- 
tue of  its  power  to  control  all  the  publlo- 
bighwaya  of  the  State,  the  adjoining  lot- 
owners  are  not  without  redress  for  any  sub- 
stantial injury  sustained  to  their  property 
rights  that  may  be  produced  by  reaaon  of  th» 
construction  or  operation  of  the  railroad  in 
the  street.  Aa  said  by  the  Supreme  Court  of 
the  United  States  in  BalUmort  i,  P.  R.  C«. 
V.  Fiifth  Baptitt  Church,  108  U,  8.  817,  881. 
97  L.  ed.  789,  744,  when  speaking  of  legisla- 
tive authority  to  a  lailroao  company  to  briar 
ita  tracks  wUhln  the  municipal  limtta  or 
Washington  City :  "Qrantaof  privileges  or 
powers  lo  corporate  bodies,  like  those  In  ques- 
tion, confer  no  licensetouse  them  in  disregard 
of  the  private  right  of  othera,  and  with  in 


teaching  of  Christian  morality,  bd  to  i  ._ 
one's  property  as  sot  to  Injure  others,  forbid» 
,iny  other  application  or  use  of  the  rights- 
and  powers  conferred." 

But,  notwithstanding  the  Railroad  Com- 
pany may  be  liable  on  common-law  priDci- 
pies,  the  question  still  remains  to  be  an< 
Bwered,  Will  the  cutting  and  use  of  th» 
street,  as  proposed  by  the  Railroad  Company, 
be  the  taking  of  private  property,  in  respecb 
of  the  rights  of  the  plaintiff  as  abutting  lot- 
owner,  within  the  meaning  of  the  Constitu- 
tion? As  already  stated,  It  is  not  charged 
that  there  will  be  any  invasion  of  or  physi- 
cal interference  with  any  part  of  the  plain- 
llS'a  lot  in  the  constraction  of  the  road. 
The  most  that  he  claims  for  fs  that  ha  will 
be  deprived  of  the  full  use  of  the  atreet  a* 
it  now  exists,  and  that  his  property  will  btt 
depreciated  in  value  by  the  construction  of 
the  T(Md,  This,  however,  Is  but  an  injury, 
to  whatever  extent  it  may  be  suffered,  of  uk 
Incidental  or  consemiential  nature.  The  con- 
struction of  the  railroad  being  authorized  by 
competent  authority,  it  cannot  be  ticaled  a» 
a  public  nuisance  !  audnorlghtof  action  caih 
arise  against  the  Company  before  it  la  knowD 
whether,  and  to  what  extent,  damage  mar 
be  sustained  by  the  construction  of  the  road 
in  the  bed  of  the  street.  In  such  case  as  this, 
therefore,  U  would  seem  to  be  clear,  botk 
upon  principle  and  authority,  that  there  I» 
no  sucn  taking  of  private  property  for  pub- 
lic use  as  is  contemplated  by  the  Constitu- 
tion of  the  State ;  and  hence  there  is  no, 
ground  for  any  pielimtnary  proceeding  br 
way  of  condemnation,  Qrand.  Bapidt  A  1. 
R.  Co.  V.  Heitel.  S6  Mich.  63 :  Cooley,  Conn. 
Lim.  eth  ed.  chap.  15,  pp.  666-^1,  and  tbo 
cases  there  collated:  Elliots  Roads  aad 
,ijfreets,   155-163. 
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Tho  counwl  for  the  plaintiff  bave  stronglj 
pressed  upon  the  court  Ihe  proprieCj  of  adopt- 
ing Htid  following  the  principles  applied  in 
Ihe  EletaUd  Hnilniad  Ciua,  (lecided  bj  the 
Court  of  Appeals  of  New  York.  Uut  with- 
out snying  whether  those  decisions  should 
be  accepted  or  not  in  like  cases  occurring 
here,  this  esse  does  not  call  for  the  appllca- 
tioD  or  rejection  of  the  doctrine  applied  in 
those  cases.  The  doctrine  of  the  EHmated 
Bailmad  Gamt  of  New  York,  as  summarized 
bj  the  Supreme  Court  of  the  United  States 
in  the  recent  case  of  Nea  York  Elm.  B.  Co. 
».  FSfth  A'at.  BanJe.  180  U.  8.  «0;  84  L,  ed. 
2ft4,  IB  this:  "An  elevated  railroad  erected 
in  and  over  a  street  purBuant  to  the  statutes 
of  the  State,  and  with  due  compensation  to 
th«  owners  of  property  taken  for  the  purpose, 
is  a  lawful  structure.  The  owners  of  land 
abuttine  on  a  street  have  an  easement  of  waj 
and  of  light  and  air  over  it,  and,  through  a 
bill  in  equity  for  an  iDJunctioc,  may  rec 
of  the  elevated  railroad  compnnv  full  i 
pensation  for  the  permanent  injury  to  this 
easement,  but  in  an  action  at  law  caacot, 
without  the  defendant '  B  acquiescence,  recovei 
permanent  damages,  measured  b;  the  diminu- 
tion in  value  of  their  property,  but  can  !«■ 
cover  such  temporarv  damages  only  as  they 
liave  sustained  to  tne  time  of  commencing 
the  action."  It  thus  appears  that  the  c — 
cise  of  equity  Jurisdiction  in  those  cases 
founded  largely  upon  the  inadequate  remedy 
at  law,  BB  administered  in  the  courts  of  Now 
Tork.  But  here  there  is  no  such  ground  for 
enuitable  interposition ;  the  laws  of  this 
State  furnishing  adequate  remedy  by  action 
at  law  for  anjy  injury  that  may  be  suffered 
bribe  plaintiff. 

'There  can  be  no  question  as  to  the  power 
of  the  Ijegislature  of  the  State,  in  providing 
for  the  construction  of  the  railroad  of  the 
defendant  through  the  city,  to  require  com- 
pensation to  be  made  to  persons  whose  prop- 
erty maT  be  Injuriously  affected  by  changes 

made  In  the  glides  of  the  streets,  or  by 

oUier   appropriation    of    them,    though 
property  affected  may  not  be   taken,   within 
the  meaning  of  the  Constitution,     Ilenue  the 
Actsot  1890,  chap.  189,  authorized  the  mayor 


and  city  council  of  Baltimore,  by  ordinance, 

to  designate  the  route,  and  to  prescribe  the 
mode,  terms  and  conditions  o(  the  construc- 
tion of  the  road  within  the  city.  And  by  the 
special  ordinance,  passed  in  pursuance  of  the 


provided  that  the  said  Company  shall  also 
pay  and  be  liable  for  the  actual  damage 
sustained  by  any  and  all  property  abutting 
on  that  part  of  any  square,  street,  lane  or 
alley  of  which  the  grade  shall  be  so  changed, 
by  reason  of  any  such  change  of  grade  in  any 
of  the  squares,  streets,  lanes  or  alleys  of  the 
city  occasioned  by  the  construction  of  said 
railroad ;  said  damages  to  be  recovered  in 
the  same  manner  as  provided  by  section  IM, 
art,  38,  of  the  Code  Pub,  Gen.  Laws."  And 
again,  by  section  13  of  the  Ordinance,  sec- 
tion lti9  of  article  28  of  the  Coile  Is  thereby 
expressly  declared  to  he  applicable  to  the 
building  of  said  railroad,  for  the  injuries 
done  to  private  propertr  by  the  location  and 
construction  of  saio  railroad,  etc.  Section 
les  of  article  38  of  the  Code  Pub.  Oeu.  Laws, 
referred  to  (codified  from  the  Act  of  1876), 
declares  that  "every  railroad  company  lay- 
ing down  aoy  such  track  or  tracks  upon  any 
such  public  street,  road,  alley  or  other  pub- 
lic ground  shall  be  responsible  for  injuries 
done  to  private  property  by  such  location, 
lying  upon  or  near  to  such  public  ground, 
which  may  be  recovered  by  civil  action 
brought  by  the  owner  or  owners,  at  any  time 
within  two  years  from  the  completion  of  such 
track  or  tracks,  before  Uie  proper  court-" 
By  the  acceptance  of  the  Acts  of  1890,  chap. 
1^,  and  the  ordinance  passed  thereunder,  the 
Ballroad  Company  became  bound  by  the 
terms  and  provisions  tliereof ;  and  the  legal 
remedy  thus  provided  would  seem  to  t>e  am- 
ple to  protect  Qxe  plaintiff  In  his  rights, 
though  nls  case  be  not  within  the  provision 
of  the  Constitution,  and  that  is  made  so,  even 
If  he  were  without  remedy  by  the  common 

For  the  reasons  assigned  this  court  is  of 
opio\OD  th&i  lAe  order  of  tlu  eourl  bdma  Amild 
be  njpTtned,  and  that  the  bill  be  dismissed. 

Brr»n,  J.,  dissents. 


UMTBD  8TATB8  CIRCUIT  COURT,  NORTHERN  DISTRICT  OP  CALIFORNIA, 


ELECTRIC  IMPROVEMENT  CO. 


(U  Fed.  Ben.  HBJ 


tlM  roofb  ofbullcUn^  Is  wttliin  tbe  le^ltl. 
mate  police  powen  of  a  city,  where  such  suspen. 
■Ion  of  Ui«ae  wires  <s  eitremelr  dangerous,  both 
■IbeluK  liable  to  originate  flroe  and  ns  obsCructlnE 
Uie  eitlngulghmeDt  of  fires  otberwlso  orlglaated. 
B.  Pablle  officers  may  ba  knthoriaad  by 
ordinance  to  remova  dBDseroiu  electrlo  wires 
rer  or  atKive  buUdmBi  where  the 
I  do  >o  after  notice  to  remove  Uiem. 


Vvrm.—Tht  t<mi  "police  power**  d^flfud. 

It  f*  mach  eaoler  to  perceive  and  reallie  the  ex- 
Henoa  and  •ourcea  of  the  poUise  power  than  to 
mirk  lla  boundaries,  or  praaDrlbe  lltolta  to  Ha  sier- 
dK.    Com.  V.  Alger,  T  Cush.  U. 

tUa  power  Is,  and  must  be  from  IB  very  nature, 
bcapaUe  of  aar  verr  aiact  deflonion  or  IlmltaUon. 
Upon  It  depends  Ilia  seourltr  of  social  order,  the 
13  L.  R.  A. 


Ufeand  healtb  of  the  dtlxen,  the  oomf ort  of  an  ei- 
latence  in  a  thlcUy  populated  communitr,  tbe  eu- 
Joyment  of  private  and  social  life,  and  tbe  beneO- 
elal  useSof  property.  Blaugbter-HouBO  Cases,  SB  Tl. 
8.  IB  Walt.  as.  21  L.  ed.  886. 

"Tt  ertenda  to  the  protection  of  tbe  lives,  limbs. 
bEaltb.  comfort  and  quiet  ot  all  persons,  and  the 
proleoHoD  of  all  property  within  the  State;  .  . . 


183       Uhitid  Stats*  Gibciiht  Ooukt,  Nobtmbbm  Dibtriot  of  Oaufomu.  Uab., 

to  nnum  the  wme ;  uid  ««ch  and  everr  dftf 
mbaequent  to  the  ten  dayi  after  such  pre- 
■cribed  notice  ehall  hare  been  given,  taj 
maintenance  or  beeping  of  any  wires  herein- 
above  probibited  thai)  constltate  a  new  and 
■epante  violation  of  thtg  ordinance. 

"Sec.  8.  It  Shalt  be  unlawful  for  anf  per- 
.  I,  company  or  corporation  to  attjich  to.  or 
suspend  from,  oi  support  upon  snj  buildiog 
In  the  Cltj  and  County  of  San  Pranciaco 
any  wire  used  for  the  purpose  of  conducting 
electricity,  unless  the  same  be  attached,  sus- 
pended, or  supported  for  the  purpoee  of  sup- 
pljlQK  to  the  owner  or  the  occupant  of  such 
building,  or  to  the  owner  or  occupant  of 
some  part  thereof,  electric  light  or  electric 
power,  or  telephone  or  telegraph  service. 

"  Sec.  4.  It  shall  be  unlawful  for  any  per- 
son, company,  or  corporation  to  run  or  sus- 
pend or  stretch  or  keep  or  maintain  upon 


tJ  ordinance  providing  for  the  r 

•lecliic  wirei  suspended  over  or  upon  we  roois 

of  buildings  In  San  Frand«co.    fjijunetion  dt- 

The  ordinance  was  as  follows: 

"Order  No.  316B.  Prohibiting  tiie  aus- 
penaion  of  electric  wires  over  or  npon  the 
roofs  of  buildings,  etc  The  people  of  tbe 
City  and  County  of  San  Francisco  do  ordain 
as  follows : 

"Section  1.  It  shall  be  unlawful  for  any 
person,  company,  or  corporation  to  run  or 
suspend  or  stretch  over  or  across,  or  upon  tbe 
top  or  roof,  or  any  portion  of  the  top  or  roof, 
of  any  building  in  the  City  and  County  of 
San  Francisco,  any  wire  used  for  tbe  purpose 
of  conducting  electricity,  or  an  electric  cur- 
rent, or  for  any  purpose  whatsoever. 

"Sec.  2.  It  shall  be  unlawful  for  any  per- 
son, company  or  corporation  to  keep  or  main- 
tain over,  or  across,  or  upon  the  top  or  roof, 
or  any  portion  of  the  top  or  rooi,  of  any 
building  in  the  City  and  County  of  Ban  Fran- 
cisco, any  wire  used  for  tbe  purpose  of  con- 
ducting electricity  or  an  electric  current, 
or  for  anr  purnose  whatsoever,  for  more 
than  ten  days  after  such  person,  company 
or  corporation  shall  have  received  notice 
in  writing,  signed  by  the  chief  engineer  of 
the  Qre  department  of  said  City  and  County, 

and  i«i«one  sad  property  are  Bubjeoted  to  all  Idnds 
of  rialralnta  and  burdens  In  order  to  leoure  tbe 
genoral  oomf  ort.  health  sad  prosperity  ot  tbe  State. 
or  the  perfect  rljcht  of  the  Legislature  to  ao  this  DO 
qucHtlun  ever  was.  or,  upon  acknowledged  senend 
prlDclplus,  ever  can  be,  made,  so  far  as  nanml 
persiiuB  are  oonoerDed."  Thorpe  v.  Rutland  ft  B- 
R.  Cv.  n  VL  IIB. 

Nooxpeellloo  baibeen  riven  of  tbls  power  more 
(borough  and  satlsfaotorr,  or  more  often  quoUtd 
with  approval,  than  tbat  announced  In  Oom.  v. 
Alser,  T  Cusb.  E8,  8S,  In  which  It  b  defined  to  be  -tbe 
power  vested  In  the  Lerlslature  by  the  Constitu- 
tion. 10  make,  ordain  and  estabUeh  all  manner  of 
wholespme  and  reMonable  iBwa.  statntes  and  ordl- 
naocea,  either  with  penalties  or  without,  not  repuft- 
nant  lo  the  Constitution,  as  tber  iball  Judse  to  I>e 
for  tbe  good  and  welfare  ot  the  Commonwealth, 
aod  of  the  aubjecta  of  tbe  same." 

It  is  tbe  power  by  wbloh  the  health,  rood  order, 
pence  and  reneral  weUani  of  the  oommunl^  are 
promoted.  Webber  v.  Tlrarlnia,  103  D.  8.  8U,  M  L. 
ed.tiea. 

The  States  have  full  power  to  regnlate  within 
(heir  limits  malt^ra  ot  Internal  police.  iacludlnK  Id 
that  general  deaignation  whatever  will  promote  the 
peace,  eomfort,  convenience  and  proeperlt;  of 
thaUr  people.  E«caDaba  A  L.  M.  Transp.  Oo.  v.  Chi- 
cago, 107  C.  8.  tsa.  ni.  ed.  M5. 

Tbe  polloe  power  of  a  State  extends  to  all  matters 
which  concern  Its  Internal  reirulaClon.  It  embraoee 
those  which  affect  the  llv(«,  limbs,  health,  comfort 
and  welfare  of  all  in  tbeir  persons  Hod  tbeir  prop- 
erty. It  subjects  both  penooa  and  property  to 
those  reatralnti  and  burdens  which  are  oeoessHry  in 
order  that  tbe  general  comfort  and  welfare  ma;  be 
secured.  ItpresorlbesthemodailnwhiAlt  la  rea- 
sonable that  eooh  shall  useand  enjor  hli  own  prop- 
erty, fn  order  thai  others  may  be  guarded  Id  tbe 
reasonable  nae  and  enjoyment  of  theln,  and  thus 
prevents  a  conflict  of  rights,  by  detennlnlng  what 
uses  and  enjoyments  by  eoch  are  oooslsteot  with 
13L.  R  A, 


and  County  of  San  Fmncisco  any  electrio- 
ll^ht  wire  or  any  wire  used  to  conduct  elec- 
tricity or  an  electric  current  tor  the  purpose 
of  producing  electric  light  or  motive  power 
unless  such  person,  company,  or  corporation 
shall  have  heretofore  obtained,  or  shall  here- 
after obtain,  permission  at  the  board  of  super- 
visors of  saia  City  aod  County  so  to  do. 

"Sec.  6.  The  provisions  of  thlsordlnanctt 
shall  not  apply  to  any  building  occupied  In 
his  or  its  business,  by  any  person,  company. 


WHat  it  a  ItgWnaU  m 


MOf  tAUpOUMT. 


Ho  doQbl  It  Is  entirely  oompeteat  for  tba  olty  ai>. 
tborltlea,  unleM  they  are  bound  by  some  absoluta 
contract  permitting  the  poles  and  wires  to  stand  aa 
they  are,  to  bave  them  remoyed  and  put  an  end  to 
such  uoslghtly  obstructions.   llieTe  must  be   a 

regulate  and  control  the  manner  In  which  telegraph 
lines  shall  enter  or  pam  through  a  City.  Mutual 
tJnion  Teleg.  Co.  v.  Chioago.  18  Fed.  Rep.  SOS. 

notwithstanding  tdegtapb  lines  may  be  an  In- 
■trument  of  commerce,  a  municipal  oorporatkm 
has  the  right  to  determine  how.  In  what  manner, 
and  upon  what  condition  a  telegraph  oompanr 
sball  enter  and  i>ass  through  It  for  tbe  purpose  ot 
allowing  the  oitlzens  of  the  country  to  communi- 
cate by  telegraph  one  with  another.  Mutual  UdIob 
Teleg.  Do.  v.  Chicago,  U  Fed.  Rap.  aOO;  i  Dillon, 
Uun.  Corp.  I  MM.  noM. 

As  llliistratire  of  the  geaeial  power*  conferred 
upon  municipal  oorporatjoos,  the  oourta  decide 
that  they  may  prohibit  tbe  throwing  of  heavy  or 
dangerous  artlclea  from  tbe  upper  stories  of  build- 
ings Into  the  Btreeu  or  open  spaces  near  them, 
where  person!  are  in  the  habit  of  passing;  ami 
may,  when  not  Inoouslstent  with  general  or  speoial 
leglBlatlon  applicable  to  tbe  municipality,  establish 
Are  timita.  and  prevent  the  erection  therein  <tf 
wooden  but  laiDgs.  Charleston  City  Oounoll  v.  B3> 
lord,  1  UcUuU.  L.  ni:  Brady  V.  North  Westera  In*. 
Co.  11  Hich.  4a:  Douglass  v.  Com.  1  Bawle.  M^ 
Wadleigh  v.  Qllmau.  IS  He.  MS:  Vanderbilt  v. 
Adams.  T  Cow.  SIB,  XS,  per  Woodruff.  J.,  arguendo; 
CharleatOD  v.  Reed.  ZI  W.  Va.  esii  King  t.  Daven- 
port, S8  TIL  SOS;  Daumgartner  v.  Hasty,  IIU  Ind.  STS; 
Kllngler  v.  Blckel.  10  Cent  Hep.  9SI,  1"  "  — 
Knoivllle  *.  Bird,  U  Lea.  lU:  Fv«  " 
Tex.8U. 
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or  corporation  engBiced  in  selling  or  fuTnlsh- 
lag  or  lupplytag  electric  lights  or  electric 
power,  or  engaged  In  cooducting  or  csTTjing 

on  »  telephone  or  telegraph    Ijuair — 

■hall  they  apply  to  any  wire  en 

naed  exclusively  tor  Are  alarm  and  city  and 

county  purpoeeB. 

"Sec.  6.  Any  peraoD  Tiolating  any  pro- 
vision of  this  ordinaDce  shall  be  euilty  of  ■ 
miademeanor.  and  shall  be  punished  by  a 
line  not  exceeding  $fiOO,  or  by  ImprisonmeDt 
in  the  county  jail  not  more  than  six  months, 
or  by  both  fine  and  Imprisonment.  . 

'Sec  1.  II  any  person,  who  has  hereto- 
fore run  or  suspended  or  stretched,  or  who 
thall  hereafter  run  or  suspend  or  stntch, 
over,  or  acri»s,  or  upon  the  top  or  roof,  oi 
any  portion  of  the  top  or  roof,  of  any  build- 
lag  Id  the  Citv  and  County  of  San  FntU' 
Cisco,  or  who  Bhall  hereafter  keep  or  main- 
tain any  such  wire  over  cr  across  or  upon  tbe 
top  or  roof,  or  any  portion  of  the  top  ~~ 
roof,  of  aoT  building,  in  said  City  a 
County,  shaft  fall  to  remove  the  tame  wi 
Is  ten  daya  after  the  receipt  of  a  written  i 
tice  to  do  so,  signed  by  tbe  chief  engin<___ 
of  the  fire  department  of  said  City  and 
County,  then  it  shall  be  lawful  for  tbe  said 
chief  engineer  of  tbe  fire  department,  and  he 
Is  bereby  authorized  and  directed,  to  cause 
such  wire  to  be  removed." 

Mamt.  Hac^n  *  Van  Ness  and 
Qmarg»  C  Cforh&m,  Jr.,  for  complainant. 

Mettrt.  E«tee.  Wllaon  *  ]IaCnt«li«oi>, 
witb  Matn.  ZiMt(h«»nia  *  Miller,  for  de- 
fendant: 

In  order  tobold  a  law  to  be  unreasonable,  the 
aareasonableness  most  appear  upon  its  face, 
and  must  exclude  the  possibility  of  reasonable- 
part* 
,.  y^Cat. 
i80:  Bt  parU  Moynitr.  ftS  Cal.  SS. 

Bnt  the  question  of  reasonableness  or  nnrea- 
soaablenesa  is  not  before  and  cannot  be  consld 
ered  by  this  court. 

Baiiief  t.  OonnoUn.  118  U.  8.  SS,  28  L.  ed. 
MS;  SoonHinoY.  Crovlai,  118  (J.  S.  TOS,  28 L. 
ed.  114S. 

The  oases  cited  bj  complainant,  viz.,  Atlan- 
tie  City  W.  W.  Co.  v.  Oontumeri  W.  Co.  44  N. 
J.  Eq.  427;  OaU  v.  Eaiamnzoo,  SS  Hlch.  344; 


28;  Born  v.  Feopie,  26  Hich.  231 ;  Be  Fraia.  6 
WesL  Rep.  140,  98  Mich.  886.  6  Am.  St.  Rep. 
310;  JZudMn  T.  lliorat,  7  Paiee,  283.  4  L.  ed. 
148;  Tubman  v.  Okieago,  78  111.  405,— do  not 
support  its  coutenllon. 

The  discretion  which  the  ordinance  veets  In 
the  chief  engineer  of  tbe  Are  department  is 
neither  arbib'aiy  aat  nnreaaonsble,  nor  does  ti 
vest  him  with  the  power  to  oppress  one  or  to 
favor  anoifaer. 

Ex  part*  Biekentaf,  TO  Cal.  8S;  Ex  parte 
FUh,  73  Csl.  126;  Ex  parte  Hoover.  BU  Fed. 
Rep.  51;  BarltUr  v.  ConnoUff.  i-ipra;  Water- 
toon  V.  Xrapo,  108  Mhss.  815;  Ei  parli  Nifflit- 
t>Wto,  llPlck,  168;  Exports  Catinelio,  88 Csl. 
6W;  Ex  part*  Moj/nier,  rupra;  VajidtrbiU  v. 
Adarn;  7  Cow.  851;  OTtgory  v.  Bridgtporl.  41 
Cono.  76;  Com,  v.  RtAuUon,  S  niuli.  438; 
13  L.  R.  A. 


Brady  t.  Sortiiwterrt  In*.  Co.  11  Hkh.  438; 
Alexander  t.  GreentiOe,  M  Uia*.  SCS;  A'n«  T. 
Nev  Haven,  40  Conn.  478;  Wettem  Union 
Tdtg.  Co.  V.  Nev  Tirrk,  8  L.  R.  A.  449,  S8  Fed. 
Rep.  CG3. 

If  this  court  should  bold  Ibat  any  person 
could  run  electric  wires  over  Ibe  tops  of  houses, 
it  would  place  the  control  of  such  wires  beyond 
the  reach  of  the  municipality,  and  place  In  tbe 
hands  of  irresponsihle  persons  the  power  to 
work  almost  untold  injury. 

The^rantiofrof  such  privileges  as  that  which 
complainant  claims  the  right  to  exercise  is 
within  tbe  control  of  the  municipality. 

Jaekmtn  Counts  H.  B.  Co.  v.  InUrttate  BapitI 
Trantil  B.  Co.  24  Fed.  Rep.  £06;  Saginaa  Oat 
Light  Co.  V.  Saginaw,  26  Fed.  Hep.  628;  CM- 
eago  Mun.  Oat  Light  it  F.  Go.  v.  Lake,  S7 
111.  App.  S48;  Oilitent  2fat.  Qtu  d  Min.  Oo.  r. 
Slviood,  14  West.  Rep.  82,  114  Ind.  SS2;  StO- 
wdt  V.  Jlvffalo  BidiTtg  AeaO.  i  H.  T.  Supp.  41flL 

No  msD  mav  so  use  his  own  property  as  to 
endanger  the  life  or  property  of  another,  and 
It  would  not  only  have  been  within  the  power, 
but  It  would  have  been  the  duty,  of  the  chief 
engineer  of  the  tire  department,  in  the  absenc* 
of  any  ordinance  autbarlElng  him  so  to  do,  to 
remove  from  tbe  tops  of  houses  the  wires  of 
complainsnt,  and  all  other  wire*  of  a  similar 

OmnHnu  B.  Co.  t.  Baldmin,  67  Cal.  180; 
Moore  v.  Board  of  Comri.  of  Piiote.  83  How,  Pr, 
184;  Hart  v.  Albany,  8  Wend.  67U;  .Meeker  r. 
T'an  BeneKlatr.  13  Wend.  897;  HarDty  r. 
Dt  Woody.  18  Ark.  36S;  Witft  App.  74  Pa.  280. 

Bmirr^r,  J.,  delivered  the  opinion  of  tbe 

without  discussing  tbe  question  at  Isrire, 
I  shall  content  myself  with  a  brief  announre- 
ment  of  my  conclusions  in  this  case.  Af^^r 
a  careiul  consideration  of  the  questions  in- 
volved, I  am  satisfied  that  "  Ordinance  Ko. 
2168,  prohibiting  the  suspension  of  eleclrio 
wires  over  or  upon  the  roofs  of  buildings.* 
etc.,  is  a  valid  ordinance  passed  within  Ilia 
legitimate  police  powers  of  the  city  under 
tbe  authority  of  the  State.  In  Bartemeyer  v. 
lova.  ai  U.  8.  18  Wall.  188,  21  L,  ed.  933, 
Mr.  Jiitlice  Field  says  that  the  dissenting 
judges  in  tbe  Slayukler-IliuMe  Ciu«  "recog- 
nized tlie  povrcr  of  the  Slate  in  its  fullest 
extent  (tbe  police  poner).  observing  that  It 
embraced  all  regulations  ufTectIng  the  health, 
good  order,  morals,  peace  and  safety  of  so- 
ciety, and  that  all  sorts  of  restrictioos  aod 
burdens  were  imposed  under  it ;  and  that 
when  these  were  not  In  conflict  with  any  con- 
stltutlonnl  prohibition,  or  fundamental  prin- 
ciples, they  could  not  be  successfully  assailed 
in  a  jndicinl  tribunal."  8o,  in  Bulchi-rt 
Union  S.  H.  A  L.  8.  L.  Co.  v.  Creffnt  Citii 
L.  S.  L.  dt  5.  H.  Co.,  Ill  U.  B.  747,  28  L. 
ed.  585,  the  court,  quoting  from  Chancellor 
Kent,  says:  " Unwliolesome  trades,  slnugll- 
ter-liouscs.  operations  oHensive  to  the  senses, 
the  deposit  of  powder,  the  appHcntion  of 
atenm  power  to  propel  cars,  the  building  of 
combustible  materials,  sml  tbe  burial  of  thv 
dead,  nmy  all  be  inlerdictcd  by  tbe  law  la 
uidst  of  dense  popnlntion,  on  the  general 
rational  principle  that  every  person 
oucbt  to  so  use  liia  property  as  not  to  injur* 
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a  Ute  general  iaterests 
of  the  community." 

la  Mariner  y.OannoUs,  118U.  S.  37.38  L.ed. 
923,  and  Soon  Eing  v.  Orimley,  IIB  U.  8.  708, 
28  L.ed.1145.  the  court  dlstlDctly  holds,  upon 
A  much  milder  case  of  danger  than  this,  uiat 
Ihe  Fourteenth  Amendment  in  no  respect  inter- 
feres irith  or  limits  the  exercise  of  this  police 
power.  The  exercise  of  no  otJier  hranch  of 
(hia  pover  is  more  important  than  that  which 
protecta,  or  geeka  to  protect,  the  public  safety 
of  a  great  city,  like  San  Francisco.  That 
the  stretching  of  tlieae  wires  over  buildings 
In  the  manner  practiced,  u  shown  hv  the  evi- 
dence, no  one,  I  think,  can  doubt  alter  read- 
ing the  affidavits,  is  «itremely  dangerous, 
both  as  being  liable  to  originate  Area,  and 
aa  obstructions  to  the  extinguishment  of  dree 
otherwise  originated.  Indeed,  the  danger  is 
a  matter  of  common  knowledge.  Ws  might 
almost  aa  well  require  strict  proof  of  the 
danger  of  storing  gunpowder,  or  dynamite, 
la,  under,  upon  or  about  our  bouses.  Even 
If  these  wires  can  be  so  put  up  and  insulated 
as  to  be  safe,  in  the  mode  suggested  t^  one 
of  the  complainant's  witnesses,  Prof.  Keith, 
it  has  not  been  done.  The  professor  himself 
does  not  claim  that  they  are,  now,  safe.  The 
danger  Is  of  a  character  cognate  to  that  of 
gunpowder.  There  is  doubtless  a  difference 
in  the  degree  of  the  danger,  but  the  conse- 
quences are  liable  to  be  far  more  widespread 
and  calamitous.  Should  a  raging  fire  occur. 
originated  by  the  electric  current  or  other- 
wise, these  dangeroua  wires  might  so  ob- 
struct the  efforts  of  the  firemen,  to  extinguish 
It.  as  to  result  In  the  destruction  of  the  entire 
citv.  It  is  certainly  competent,  under  the 
police  powers  of  the  State,  to  suppress  such 
dangerous  erections,  in  the  interests  of  the 
common  safety  of  the  community.  Who  can 
■ay,  in  view  of  the  constant  and  perpetual 
menace,  that  the  provisions  of  this  ordinance 
are  unreasonable?  Is  it  unreasonsbie  because 
the  remedy  against  the  great  public  and  prl- 
Tale  nuisance  is  prompt,  and  efficient,  when 
DO  other  remedy  Is  certain  to  be  equally  so! 
We  know  not  how  soon  a  calamity  from  this 
floutce  ma^  come  upon  ua.    It  may  be  while 


we  are  If  ttgstiDg  the  question.    If  one  should 

store  a  large  quantity  of  gunpowder  or  dy- 
namite among  the  buildings  in  tlie  midst  of 
the  city,  would  a  like  remedy  be  deemed 
unreasonable,  or  Inadmissible,  or  void,  aa 
not  being  due  process  of  law!  The  fact  is, 
the  gunpowder  has  no  right  to  be  there.  It 
Is  a  standing  and  dangerous  menace  to  Oie 
neighborhood,  which  anvone  aflected  by  the 
nuisanoe  has  a  right  to  a'halo.  And  when  ft 
Is  so  extended  aa  to  become  a  public  menace 
and  nuisance,  the  public  officers,  especially, 
when  specifically  authorized  to  do  so,  can 
lawfully  abate  it.  And  such  a  constwit  and 
continuous  menace  and  nuisance  in  a  leas 
degree,  perhaps,  it  is  maolfest,  these  wires 
erected  aa  they  appear  to  be,  are.  They 
haveuo  more  right  to  be  there  than  gun- 

eowder.  The  only  wonder  la  that  owners  of 
ulldings  in  view  of  the  recognized  danger 
will  permit  their  use  for  such  purposes. 
True,  the  supervisors  cannot  make  an  article 
dangerous  by  simply  declaring  it  to  be  so, 
when  in  fact  it  is  not.  But  the  practice,  aa 
it  now  prevails,  against  which  this  ordinance 
Is  direct«d,  is  shown  to  be  dangerous,  and, 
we,  ourselves,  all  know  it  to  be  so.  There 
can  be  no  successful  disputing  of  the  fact. 
The  order  is  fenerai  and  applicable  to  all. 
If  it  is  not  enforced  aa  to  all,  it  ought  to  be, 
and  the  chief  of  police  declares  his  purpose 
to  enforce  it  in  all  esses  that  come  to  hie 
notice.  I  see  no  good  reason  to  believe  that 
it  was  passed  for  the  purpose  of  discrimina- 
tion in  favor  of  another  company,  as  claimed. 
or  that  it  is  Intended  lobe  so  enforced.  I  do 
not  think  it  violates  any  provision  of  the 
national  Constitution.  I  regret  to  be  obliged, 
by  this  decision,  to  affect,  BO  Beriouslj,  the 
Interests  of  tiie  enterprising  parties  who  are 
endeavoring  to  supply  our  citizens  with  elec- 
tricity for  the  various  purposes  to  which  ft 
Is  now  applied.  But  I  cannot  decline  to  ad- 
minister the  law  as  I  find  it,  for  the  safety 
and  security  of  the  lives  and  property  of  the 
citizens  of  San  Francisco. 

In  accordance  with  the  conclusions  which 
I  have  reached,  an  \i^\i7ietion  tmut  bt  dcnMdi 
ani  it  it  *o  orierti. 


RHODE  ISLAND  SUPREME  COURT. 


Barthnlomew  FANNING 
James  B.  CHACE. 


'Styra.—What  eoniUtiuta  trintlnai  Intent. 
To  cnmtltute  urime  there  must  be  a  joint  oper- 
ation at  aot  and  orlmioai  Inteot,  or  crimlnHl  tigk- 
Ugence.  Deetf,  Am.  Crlm.  Lair.  I  S,  DiUnK  Allen 
V.  Slate.  K  Ala.  SOS:  MUm  v.  State.  E8  Ala.  880;  Toes 
T.  State,  g  Ark.  U;  Rosa  r.  Com.  i  B.  Hun.  OS:  Peo- 
ple V.  Harris.  !«  Cal.  STB;  People  v.  While,  St  Cal. 
1B8:  State  v.  Will,  1  Dav.  ft  &  L.  121;  Long  v.  State, 
tS  Ga.  m-,  HIatterr  v.  People,  TS  111.  £18;  Walker  v. 
18  L.  R.  A, 


avalnit  him,"  are  not  aoUoneble. 
(June  IS,  Uei.) 

ACTION  brought  to  recover  damages  for  an 
alleged  slander.    On  demurrer  to  Uiedecla- 
lation.    Vemarrtr  mutaintcL 

Bt&te,  8  Ind.  £80;  Oetea  v.  LouostnuT,  10  Johna.  4ST; 
Com.  V.  Horse,  i  Mass.  138;  lomr  v.  Field.  10  Vu 
SSXi  Hoplclns  V.  Com.  W  Pa.  t(L  Bee  1  Blsbop,  Cr.  I. 
Slh  ed.  I  £04;  S  GreenL  Ev.  1 11. 

AodtliBj  mustconour  Inpolntof  time.  Hone  v. 
Blats,  S  Cona  9:  State  v.  Weetoo,  9  Oonn.  SE8:  State 
r.  Will,  1  Dev.  ft  a  L.  Ul;  State  v.  Boper,  S  Dev.  L. 
KB;  Loaffv.  State.  It  Ga.29e;Eel]7V. Com.  IQraat, 
Oai.  Ui;  PM>ple  v.  OoKdell,  I  HIU.  M;  People  v.  An- 


IMl. 


FANima  T.  Chaoh. 


18B 


Tbe  facta  aufflcientlj  appe&r  In  the  opts 

Matrt.  Jwnea  M.  Ripla^  and  Oeorye 
A.  Uttl«fleld,  for  defendant,  in  lupport  of 
tbe  demurrer: 

It  is  not  sufflcleDt  to  prove  words  which 
«n)ount  U)  ft  mere  intentloD  to  commit  a  crime 
not  evldeDC«>d  bj  rut  overt  act. 

OKdeiB,  Slander  £  Libel,  p,  130;  1  Starkle, 
filander,  pp.  20,  64. 

"Ton  will  Btea],"or  "1  beliere  you  will 
<te&l,"  were  held  not  Bcttooabte,  aa  being  odIj 
•n  expression  ■  of  the  speaher's  opinion  and 
■chargiQS  do  crime  committed. 

Bay  T.  Hwit,  60  lows,  291. 

ll  has  been  universally  held  not  [actionable 
'to  charge  a  nun  with  a  mere  intention  to  com- 
mit a  crime. 

OnfU  r.  ShMM,  8  Bulst  167:  Murrej/  t. 

,  2  Bolrt.  aO«;  Swton  t.  (tor*-™, Wright 

(Ohio)  101;  Oomttim  v.  Fan  atyek.  31  Wend. 
TO;  MeKie  t.  IngaOi.  0  111.  80;  Kiritey  t. 
Fila;,  29  Ala.  207;  Harriaon  t.  Stratum,  i 
Eep.  21Bi  1  Tin.  Abr.  440,  p.  9. 

dnaoo.  14  Jofam.  EB^  Stale  v.  I^ncuMQ,  I  HcHull. 
L.  MS:  F«0|ile  V.  Bernoldt,  E  Miob.  iO;  BlKla  T.  Bra- 
den,'!  Overt.  (Teon.)  08;  State  v.  Smith,  ETrler,n:l- 
And  Bee  Notion  T.  Stale,  (  Ho.  4BU  Baneoin  v.  State. 
n  Own.  1S%  State  v.  Conwar,  18  Mo.  321. 

An  act  unlawful  In  Itaelf  maj  lomeUmes  tw  pun- 
lAable  because  of  a  crlmlnallutentoomieoted  with 
tt.  Eairleev.  People,  11  lU.  L  Bee  Bex  T.Homer, 
ca]d.aie. 

Krerf  orime  oontalni  Cwo  elemenla:  the  oiinilnal 
act  and  the  criminal  Intent^  the  former  comtoUng 
«f  tboae  external  actloiia  or  omtaaloDS  which  the  law 
prohRrita;  tbe  latter  of  thaterll  and  malldoua  will 
wUcb  flnda  exprenlon  In  the  criminal  act.  Bee  Bl. 
Com.  a);  Broom,  Com.  Iaw,  U7;  1  Blahop,  Or.  L.  6th 
-ed.  1 9«  1  Hal«,  P.  C.  U. 

Altboufrfa  the  eeaenoe  at  ererr  olfenie  li  the 
WToaertuI  Intfnt  with  which  It  la  done,  and  without 
which  It  cannot  eitot  iSteln  Y.  State.  87  Ala.  183; 
Rcwben7  v.  Bfale,  fiO  Ala,  1«;  People  T.  Lohman. 
t  Bart).  2tB;  Sturg^  v.  Maltland,  Antb,  1S3:  Com.  t. 
fttdsway,  1  Aahm.  Z4T:  Blley  v.  State,  18  Conn,  a-, 
«tala  r.  Garland,  3  Dev.  L.  Ill;  Cnmmlna  t.  Spm- 
•Doo,  1  Barr.  roel.)  SU;  Walker  v.  State,  i  Ind.  tSO; 
State  T.  Bartlett,  SO  He.  IBS;  United  StatM  v.  Pearoe. 
■  Hel^ua,  U;  Btate  v.  Gardnor,  G  Nev.  W!;  The 
William  Qrar,  1  Paine, U:  State  v.  Hawklna.  SPort. 
■<Ala.)  «I:  Btate  T.  Nlobolu,  S  Strobb.  L.  SI&:  Dnlted 
BtatM  T.  Buzio,  SG  U.  8. 18  Waa  IJS,  ;il  L.  ed.  SIB; 
<]MeoILcTlffre.3  Waah.aC.  SST:  See  1  Blabop,  Cr. 
L.  Ith  ed.  I  arT;  1  Greenl.  Br.  1 18;  8  QreenL  Br.  8th 
-•4.118:  lIliiBgell,Crlmee.S4);  ret  acme  overt  set  la 
seoeeaarr  tooOEBtltule  crime  (State  v.  Wljson,  BO 
OonQ.  BOO:  Com.  v.  Clark.  8  Gnitt.  OIS:  Randolph  r. 
Cora.  B  ScTK- ft  R.  MB;  LoTBtt  t,  Stace.  IS  Tex.  ITt; 
Torrer  v<  «eld.  ID  Vt  BBS;  Ullee  T.  State.  »t  Ala.  BSD: 
Slatterly  v.  People,  TB  HL  XIB;  Fowler  t.  Padget.T 
T.  S.  GOB):  as  mere  Intent  is  not  punishable.  Allen 
r.  Sute.fi:  Ala.  aeS;  YoM  T.  Btate,  >  Ark.  tS;  United 
-BUta  V.  Blddle,  9  U.  B.  b  Crancb.  111.  3  L.  ad.  110: 
KoM  T.  Oom.£  B.Hon.  UTi  Com.  v.  Hone,  S  Man. 

It  ia  tbe  Intent  which  determlnea  the  orimlnallty 
Oftbeact.  See  Hoadwrrr  t.  State,  60  Ala.  ISO;  Beg. 
T.  PilDoe,  L.  B.  a  a.  Oaa.  151,  1  Am.  Crlm.  Rep.  U: 
Broom,  Grim.  Law,  871. 

And  'When  aottareorlmlnal  only  when  performed 
'wftta  Bomo  apeolfle  dealgn.  tbla  apedflo  dealffn  enten 
into  tbe  natura  of  the  aot  Iti^,  and  ta  called  tbe 
^Bdfio  Intent  faee  1  Btabop,  Cr.  I.  6th  ed.  I  »8).  and 
•raat  be  proreddfoE^T.  Btate,  W  Tex.  18:  Blmp- 
■ma  T.  Btate,  M  Ala.  1;  Wbltw  v.  State,  G8  Ind.  SSti; 
Boberta  t.  People,  U  Ulcb.  Ul;  United  States  v. 
Xeamed,  1  Abb.  D.  B.  ISa;  Pmmle  v.  Potter.  E  Hlch. 
13  U  R.  A. 


Worda  in  order  to  be  held  alanderoua  per  m 
BB  toitctiing  and  concerning  one  in  bis  office, 
business  or  occupation,  must  impeacb  either 
his  sklli  or  knowledge  or  his  official  or  profea- 
aional  conduct  in  hia  own  particular  bigness. 

Odgers,  Slander  &  Libel,  p.  65. 

In  order  to  hold  worda  ol  Uub  claaa  action- 
able, tliey  must  have  a  direct  lendencj  to  in- 
jure the  plaintiff  in  his  particular  bosinesa. 

AiigU  y.  Altaander,  T  Bine.  IIB;  Lumii/  t. 
Allday,  1  Cromp.  &  J.  801;  Brayne  t.  Gooper, 
5  Maes,  ft  W.  348;  5iW«  t.  Tomiint,  4  Tjr. 
90:  Ruel  v.  TatnOl.  88  Week.  Rep.  172. 

If  the  imputation  complained  of  ia  not  a 
charge  of  crime  or  of  business  incapacit]',  then 
it  ia  nothing  worth  coDsIdering.  It  does  not 
appear  tliat  plaintiff's  damage  fa  the  direct  re- 
■ult  of  tbe  defendant's  words.  The  damage 
must  be  the  natural,  immediate  and  legitimate 
consequence  of  tbe  worda  which  the  defendant 
uttered,  and  a  conaequeuce  which  the  defend- 
ant knew,  or  ought  to  ha?e  known,  would  fol- 
low from  hia  words. 

1;  Wliiteford  r.  Com.  S  Rand.  TW;  Blvena  v.  State, 
11  Ark.  tU;  State  T.  Glllick,  T  Iowa.  18T:  State  t. 
Dowd,  IB  Coan.  387;  People  v.  Banahea,»  Cal.  17; 
Hill  r.  People.  I  Colo.  tOl;  Bex  v.  Woodfall.  S  Burr. 
MSI.  Bee  1  Bi^op,  Cr.  L.  «th  ed.  I  7»l.  beronda 
reasonable  doubt.  Hulllna  v.  Btate,  BT. Tex.  88T; 
State  T.  Stanton,  WI  Conn.  4SL 
Chnrge  of  mars  purpaw  to  commit  a  trtmt  <l  not 


or  as  wanting  moral  qu^tlea  wUidi  would  prompt 
htm  to  commit  tbe  crtme,  or  amaunt  to  an  allega- 
tion that.  If  opportunl^  ottaia,  be  would  commit 
tt,  they  are  not  actlonatile  psr  as.   Bayar.  HuDt,60 

To  char^  a  peiBon  with  Intent  to  commit  a  crinw 
lanotRctlonablfl.  McKee t.  Ingalla, 5 Dl. SU;  WUsod 
T.  Tatum,  8  Jonea,  L.  300;  Seaton  v.  Cordray,  Wrisbt 
(Ohio)  101;  Newel],  Defamation,  Blander*  Ubel,  lU, 

The  mere  Intention  to  oommlt  a  Oime.  without 
an  attempt  by  some  overt  act,  la  no  offense.  Weed 
BIbbJna.  83  Barb.  US. 


It  hi 


inltom 


3  the 


point  that  tor  an  Imputation  of  evil  Inollna 
principle  no  acUoD  Hea.  unless  it  alteota  the  plain- 
UK. In  some  partloular  aharactar,  or  produces  a 
special  damage.  1  Starkle,  SUnder  A  LItiel.  Zt; 
Uarrison  v.  Stratton,  (  Vsp.  SIB;  Townshend,  Slan- 
der A  Libel.  1 18S. 

Not  every  unfounded  trnpntation  of  orlme  la  ao> 
tlonable:  and  It  Is  for  the  Jury  to  determine  whether 
the  words  were  spoken  In  gtrad  faith  In  prosecuting 
an  inquiry  aa  to  a  suspected  offense,  and.  if  so, 
whether  they  were  uttered  In  stronger  language, 
or  In  a  mote  public  manner  than  was  neoeaaary. 
Padmurc  T.  Lawrence,  11  Ad.  ft  BL  880:  Tempest  r. 
Chambers.  1  Stark.  BT:  Heming  ,v.  Power,  ID  Heea. 
&  W.  Ml;  Barper  v.  Harper,  ID  Buab,  U7;  6  Walt. 
Act  k  Def.  732. 

No  action  can  be  baaed  upon  a  mere  auspldon  or 
opinion,  whlob  docs  not  Import  any  eipreea  or  pi«- 
olae  Imputatlpn  of  suUt  (Hodgson  t.  Scarlett.  1 
Bam.  Ic  Aid.  £48;  Harrison  v.  King,  i  Price,  IB),  nor 
Bocuaee  an  Individual  of  crime,  no  other  peraon  be- 
ing present  (7oroo  r.  Warren.  U  C.  B.  M.  8.  806; 
ShefBU  V.  Van  Deusen,  13  Qray.  8H:  Desmond  v. 
Brown.  38  Iowa,  13;  HaUe  v.  Puller,  S  Tbomp.  A  C. 
716.  t  Hun,  GlflJ,  or  none  who  undccatood  tbe  Ian* 
guase  In  which  the  words  were  uttered.  Lyle  v. 
Clason.  1  Cal.  881;  Broderiok  r.  Jamea.  ■  Daly.  <aii 
Walt.  Act.  k  Def.  T3fc 


Rhode  Imlaxd  Bdpjibmk  Coubt, 


The  ipedal  damage  complalaed  of,  in  order 
to  grouad  an  ac^on  of  ilander,  mugt  be  the 
direct  result  of  the  defendant's  words,  not  eTen 
tbe  result  of  UtOM  words  combined  with  other 
causes. 

Odgen.  Slander  A  Libel,  pp.  831, 828;  Stern 
T.  Fm-«man.  i  Car.  &  P.  SW;  Millers.  Dana, 
L.  R.  9  C.  P.  118;  Miq/Y.  Fflton.  11  C.  B.  N. 
8.  142;  Yieart  t.  Wilwckt,  8  East,  1;  Baddoa 
V.  Lett,  IS  C.  B.  411;  Athl^j/  t.  Barritim,  1  Esp. 
48. 


Mr.  QBOrg»  J.  Wm 


for  platntiO. 


Tilllnfli»atr  J.,  delivered  the  opinlcxi  of 

the  court ; 

This  is  an  action  of  trespass  on  the  case 
for  slander.  The  declaration,  to  which  tbe 
defeudaaC  demurs,  seta  out  that  the  plaiuliB 
Is  a  licensed  retail  liquor  dealer  in  the  Citj 
of  ProTldence,  and  hte  been  such  for  a  long 
time.  That,  auticipatlug  a'reneval  of  Ma 
liceuae  for  the  year  1890-91,  he  made  large 

Surchaees  of  liquori  In  advance,  and  also  re- 
tted and  refurnished  bis  saloon  at  large  ex- 
pense. That  the  defendant,  well  knowing 
the  premises,  but  intending  to  injure  him, 
tlie  plaintiff,  and  prevent  bim  from  again  pro- 
curing a  license  for  the  carrying  on  of  his  said 
buslnesa,  in  tbe  presence  and  hearing  of  divers 
Eood  citizens,  uttered,  declared  and  published 
tbe  following  false,  scandalous  and  malicious 
words  of  and  conoemiug  the  plaintifF,  vl^.  : 
"He  [meaning  the  plaintiff]  is  going  to  start  a 
houseof  illfame  [meaning  a  bouse  to  be  kept 
for  tbe  purposes  of  proa  ti  tut  Ion],  so  sign  a 
protest  against  him  [meaning  tbe  plain- 
tiff] :"^meaning  and  intending  thereby  that 
said  plaintiff  was  going  to  start  a  house  to 
be  kept  and  maintained  for  the  purposes  of 
prostitution;  and  that  said  plaintiff  ought 
not  to  be  granted  a  license  to  carry  on  the 
business  of  retail  llauur  dealer  as  be  desired. 
In  accordance  with  nls  application  on  file  in 
the  ofBce  of  tbe  license  com misa loners  in 
said  city,  and  to  therefore  sign  a  written  re- 
monstrance prot«sting  that  said  plaintiff 
ougbt  to  be  refused  a  license,  which  said  de- 


In  consequence  of  the  uttering  and  publish- 
ing of  said  words  by  the  defendant,  tbe  ma- 
jority of  persons  owning  the  greater  part  of 
the  land  within  200  feet  of  the  said  saloon, 
or  who  were  occupants  of  it,  signed  a  remon- 
strance protesting  tbHt  license  should  not  be 
granted  to  the  plaintiff  to  carry  on  said  busl- 
,   whereupon  said  license  commissioners 

dered  unabl .     _ 
special  damage. 

The  principal  ground  urged  In  support  of 
tbe  demurrer  is  that  tbe  words  complained 
of,  since  they  do  not  amount  to  an  imputa- 
tion of  tbe  commission  of  an  offense,  but  only 
to  a  clmrge  of  an  intention  to 'commit  one, 
are  not  actionable  either  per  te,  or  from  bav- 
ipg  caused  special  damage,  Tbe  main  ques- 
tion raised  by  the  demurrer  therefore  is  this, 


think  this  question  must  be  answered  in  tbe 
negative.  Words  which  falsely  charge  a  per- 
X8L.R.  A. 


famous  in  tbe  community.  But  the  charge, 
in  order  to  be  obnoxious  to  the  law,  must  be 
of  an  offense  actually  committed  or  at- 
tempted,— a  punishable  offense. — and  not 
of  an  offense  eiiating  in  contemplation  or 
Intention  merely  ;  for  tbe  law  does  not  talts 
cognisance  of  one's  intentions  merely,  how- 
ever malicious  or  wicked  they  may  be,  but 
only  takes  cognizance  thereof  when  coupled 
with  and  giving  significance  to  his  acta.  Bo 
that,  in  order  to  render  one's  Intent  of  any 
importance  In  the  eye  of  the  law.  It  must  tie 
combined  with  hia  act.  It  therefore  follows 
that,  as  mere  Intent  to  commit  a  crime  is  not 
a  violation  of  the  law,  and  hence  not  pun- 
ishable, to  accuse  one  of  having  such  an  in- 
tent is  not  to  accuse  him  of  any  crime  or  of> 
fense.  The  language  which  the  plaintiff 
complains  of  as  belnK  slanderous  is  this ; 
"He  is  going  to  start  a  house  of  ill  fame.* 
This  language,  If  indeed  It  is  anything  mam 
than  the  eipresaion  of  an  opinion  on  t£e  part 
of  tbedefendant,  does  not  amount  to  acharEO- 
of  any  crime  or  offense,  or  even  of  an  attempt 
to  commit  one.  That  such  a  charge  la  not 
actionable  is  one  of  the  few  things  in  tbe 


is  well  stated  in  Uie  American  Encyclop^ia 
of  Law  (vol.  IS,  p.  SJS8)  as  follows :  "  Words 
which  merely  Impute  •  criminal  intention, 
not  yet  put  into  action,  are  not  actionable. 
Quilty  thoughts  are  not  a  crime.  But  as  ao<» 
as  any  step  Is  taken  to  carry  out  auch  inteu- 
tion,  as  soon  as  any  overt  act  is  done,  an  at- 
tempt to  commit  a  crime  has  been  made ;  and 
every  attempt  to  commit  an  Indictable  offensft 
is,  at  common  law.  a  misdemeanor,  and  in 
itaelf  Indictable.  To  impute  aucb  an  attempt 
is  therefore  clearly  actionable." 

In  Corwliut  v.  Van  Syck,  31  Wend.  70,  71. 
the  court.  In  speaking  of  the  sense  In  wblca 
the  words  should  be  taJcen,  sava:  "Wbero 
tliey  plainly  import  a  charge  of  mere  inten- 
tion to  do  a  criminal  act,  or  only  amount  to 
an  assertion  that  the  plaintiff  will  do  it  at  ft 
future  time,  they  are  not  actionable."  la 
Seaton,  v.  Cordray,  Wright  (Ohio)  101,  the 
court  says:  "An  action  may  be  sustained 
for  charging  another  with  being  a  thief,  or 
with  having  stolen,  but  not  for  Imputing  » 
mere  Intention  to  steal,  or  with  having  an 
evii  dieposltlon.  The  foundation  of  tbe 
slander  is  that  the  charge.  If  true,  would  sub- 
ject the  accuaed  to  infamous  punishment ;  aa 
evil  disposition,  without  act,  cannot  so  sub- 
ject anyone. "  See  also  Townahend,  Blander 
&  Libel,  8d  ed.  161 ;  MeEu  v.  In^aUt.  5  111. 
30 :  Barnson  v.  Slralton,  4  Esp.  218 ;  Wilttn^ 
V,  Talum,  8  Jones,  L.  800 ;  SIotut  v.  Avdley, 
Cro.  Bill.  350;  i>c.  Poe'e  Com,  cited  in  Mur- 
rey V.  ,  3  Bulst.  208 ;  1  Vln.  Abr.  440  j 

Odgera,  Slander  &  Libel,  67;  BtUart  y.  OoU- 
itr.  151  Mass.  50,  53,  51,  6  L.  B.  A.  080. 

But  the  plaintiff  contends,  in  support  of 
his  declaration,  that  any  defamatory  or 
disparaging  words  spoken  of  another,  which 
cause  special  damage,  are  actionable.  While 
we   cannot  subscribe   to  quite  w  broad  « 


leeL 


Bpict  t.  Bpxot. 


t8» 


ittttement  of  the  Ikw  u  this,  vet  we  tblnk 
that  the  propodtioD  U  subft&DtlBllj  correct ; 
tliat  is  to  nj,  that  falie,  defunator^  words 
ipok«n  of  uiother  ue  either  actionable  jmt 
le.  or  by  reaaou  of  havlDK  caused  special 
damage.  We  do  not  thfuk,  however,  that 
the  words  relied  on  Id  the  declaration  are  de- 
famatorr,  witlilii  the  legal  meanlDg  of  that 
term.  To  defame  another  by  language  la  to 
harm  or  destroj  his  good  fame  or  reputation, 
<»'  to  diwrace  or  calumniate  him.  In  order 
to  haTB  this  QTil  effect,  however,  it  is  evident 
that  the  language  uMd  concerning  hlni  mnst 
relate  to  his  conduct  or  character  aa  the?  qow 
aie  or  have  been  In  the  past,  and  not  he  the 
mere  opinion  ot  the  speaker  as  to  what  thej 
win   be  at  some  indefinite  period   In   the 


what  will  be  the  future  conduct  or  character 
of  aootber  is  not  actionable  ;  but  that  it  fs 
only  actionable  when  It  relatea  to  what  tho 
person  now  la,  or  has  been  in  the  past,  or  to 
what  he  is  doing  or  attempting  to  do,  or  has- 
done  or  attempted  to  do  in  the  past ;  that  is, 
when  it  relatea  to  something  actual,  instead 
of  sometbinK  which  la  merely  imaginary 
or  conjectural.  The  character  of  a  man  fa 
what  be  now  Is,  and  not  what  he  may  be 
at  some  future  time.  Among  the  multitude 
of  different  forms  of  expression  found  la 
the  books  which  have  been  held  to  be  action- 
able we  have  l>een  unable  to  find  any  case, 
nor  have  we  been  referred  to  any.  In  which 
languaire  analogous  to  that  relied  on  in  the- 
plalntla's  declaration  baa  been  held  auffl- 
clent  to  maintain  an  action  for  alandei. 
DemuTTtr  tuttaintd. 


CAUFOBNIA  SUPRBBIE  CODBT. 


Ulnnte  SPECT,  Bttpt., 
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a  become  barred  br  tlie 
Statute  of  Llmitationa  and  he  oan  fttll  rarirt  anr 
aKloD  to  deprive  blm  of  his  aaoiultr. 


APPEAL  br  defendant  from  a  judgment  of 
the  Superior  Ootirt  for  Coluia  County  in 
bvor  of  puindff  In  an  action  brought  to  re- 
I  of  certain  real  eslate.    B»- 


Tbe  facts  are  atated  in  the  opinion. 

Mettrt.  B.  F.  Howard  and  S.  O.  Tobk 
Una,  for  appellant; 

It  should  be  imposed  as  a  condition  10  plaln- 
tiTa  obtaining  relief  that  she  first  aatlaty  de- 
feodant's  lien. 

SooA  V.  miHnt,  76  Cal.  371. 

Mmr».  H.  K.  Albert  and  W.  O.  Dr»a, 
for  respondent: 

The  mortgage  does^ot  provide  for  the  pos- 
■ctston  of  the  land  in  controversy,  by  the 
mortgagee.  A  mortgage,  lo  entitle  a  mor^ 
gagee  lo  possession,  must  so  provide. 

SmiiA  V.  8mia,  80  Cal.  836;  -SayiKW  T. 
Drtu.  72  CaL  80S;  Civ.  Code,  g  8937. 

Hftrrlaon.  J.,  delivered  the  opinion  o(  the 

The  defendant  tn  her  answer  to  a  complaint 
In  electmeut,  which  was  In  the  ordinary  form. 
denied  all  its  allegations,  and,  "for  a  sepa- 
rate and  equitable  defense  to  plaintiff's  ac- 
tion, and  for  Uie  purpose  of  obtaining  equita- 
ble relief  herein,"  alleged  that  in  October, 
1915,  Jonas  Speci  who  was  then  the  owner 


and  In  possession  of  tbe  demanded  premltMr 
convey^  the  same  to  one  Montgomery  :  that 
in  October,  1876,  said  Jonaa  Bpect  borrowed 
from  the  defendant  the  sum  of  $3,200,  and 
executed  to  her  his  promissory  note  therefor; 
that  on  the  3d  day  of  January,  1877,  he  pro- 
cured said  Uontgomery  to  convey  the  de- 
manded piemiaes  to  her,  and  that  at  the  same 
time,  and  as  a  part  of  the  same  transaction, 
an  agreement  was  entered  into  between  her- 
aelf  and  said  Jonas  3pect  declaring  that  said 
conveyance  was  made  as  security  for  the  pay- 
ment ot  aald  promlasory  note;  "that  by  vir- 
tue ot  said  conveyance  from  Montgomery, 
and  aaid  agreement,  and  by  tbe  consent  of 
said  Jonaa  Spect.  defendant  took  posseasion 
of  the  demanded  premisBB,  and  has  ever  since- 
remained  and  is  now  In  actual  possession  of 
the  aame,  claiming  them  as  her  own;  that 
no  part  of  aaid  12.200  haa  ever  heea  paid, 

Srincipal  or  interest,  but  the  whole  thereof 
I  now  due  and  unpaid,  amounting  to 
|6, 882 1"  and  prayed  Judgment  that  plaintiff's 
complaint  txidlsuilaaed.  Tbe  action  was  tried 
by  tlie  court,  and  judgment  rendered  tor  the 

Slaiotiff.  The  court  made  findings  of  the 
Lets  alleged  in  the  complaint,  and  incor- 
porated therein  tbe  fultowing  statement  with 
reference  to  the  equitable  defense  set  up  in 
the  answer:  "The  court  declines  to  fiod  on 
tbe  fact  whether  or  not  defendant  has  a  mort- 
gage lien  on  the  premises  in  controversy,  for 
the  reason  that  the  court  is  of  the  opinion 
that  it  !s  not  necessary  for  the  disposition  of 
the  Issues  involved  in  this  case  to  find  upon 
that  matter,  this  being  an  action  of  eject- 
ment, and  the  only  question  involved  being 
the  right  to  the  pissession  ot  the  premises 
described  In  plaintiff's  complaint."  The  de- 
fendant has  appealed  directly  from  the  judg- 
ment, and  presente  as  a  ground  for  its  rever- 
sal that  the  court  failed  to  find  upon  the 
Issues  presented  by  her  equitable  ae tense. 
Inasmuch  aa  the  court  gives  as  its  reason 


VoTm.—Mortgagn  in  j>ot»im<<m,  rfghU  of.  |  sequent  to  tlte  mort^ase,  untu  tbe  morteam  debt 

tf  a  mortxasee  obtains  poaseaslaii  In  an;  lawful  |  li  paid,  although  no  action  Is  allowed  bj  statute  to 
•r  peaceable  mode  he  majr  retain  It  aa  against  the  reoover  possesston.  See  not«  to  Cook  v.  Coopei 
BcrtcSKDT,  or  uij  persan  claiming  under  him  sub- 1  (Or.)  T  L.  B.  A.  RS. 
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lot  not  making  Bndinge  upon  Uieae  iBsuei  I  depei 
that  Bucli  flDdiues  were  immaterial,  we  must  I  colel; 
«B8ume  that  evidence  was  Introduced  at  thu 
trial  Bufflcient  to  support  the  allegations,  and 
'tiierefore  tbe  rule  announced  in  Himmeliaan 
T.  Menrs.  Si  Cal.  104,  had  no  application. 
If  tbe  facta  alleged  hy  the  defendant  constl-  - 
tute  a  defense  to  the  cause  of  action  set  forth 
In  tike  complaint,  the;  presented  material  is- 
«ue8  upon  which  tbe  court  should  hare  made 
findings,  and  a  failure  to  do  so  waa  error 
which  will  require  a  revenal  of  the  Judg- 

The  conrt  does  not  And  by  what  means  tbe 
plaintiff  became  tbe  owner  of  the  demanded 
premiaea,  but,  as  it  is  alleged  in  tbe  equi- 
table defense  above  named  that  Jonas  Bpect 
was  the  owner  at  the  time  he  made  the  con- 
Tejance  to  Montgomer;,  we  must  sjuume  that 
the  plntntiff'a  title  is  derived  under  him. 
ajid  is  therefore  subject  to  whatever  Incum- 
brance was  created  bj  tbe  foregoing  facta  In 
favor  of  the  defendant,  and  that  the  plain- 
tiff can  assert  no  greater  rights  lo  the  prem- 
ises than  could  Jonas  Spect  himself,  were  be 
the  plaintiff  herein.  It  ma;  also  be  assumed, 
although  it  does  not  appear  in  the  record 
that  such  point  was  presented  to  ibe  court 
below,  that  the  defendant's  right  of  action 
upon  the  debt  for  which  this  mortgage  waa 
KiTen  to  her  was  barred  by  the  Statute  of 
Limitations.  The  question  to  be  determined 
is.  "Can  a  mortgagor,  who  has  placed  bis 
mortgagee  In  possession  of  the  mortgaged 
premises,  maintain  ejectment  against  him 
while  the  debt  for  which  the  mortgage  was 
given  remains  unsatislled.  even  though  an 
Action  bf  the  mortgagee  for  the  recovery  of 
the  debt  is  barred  by  tbe  Statute  of  Limita- 
tions f" 

Section  2027  of  tbe  Civil  Code  declares 
that  "a  mortgage  does  not  entitle  tbe  mort- 

agee  to  the  possession  of  the  property,  un- 
is  auUiorized  by  the  eipreas  terms  of  tbe 
mortgage,  but  Mter  tbe  execution  of  the 
tnortgage  the  mortgagor  may  agree  to  such 
change  of  possession  without  s  new  consid- 
eration. "  The  right  of  tbe  mortgagee  to  take 
possesaion  of  the  mortgaged  preniiaes  does 
Dot  depend  upon  the  Statute.  The  mortgagor 
could  at  all  times,  even  by  a  parol  a|rree- 
ment,  give  ta  his  mortgagee  this  additional 
eecurity.  Fogarty  v.  Sawyer,  17  Cal.  589; 
Mieardi  V.  Wray,  11  Biss.  iSl.  In  Ukins 
such  possession  the  mortgagee  does  not  thenf- 
by  acquire  any  estate  In  the  land,  or  nbtain 
for  his  mortgage  any  hiuher  character  or  any 
-different  or  greater  protection  than  it  would 
otherwise  have  possessed.  In  any  action  to 
enforce  the  mortgage,  or  to  collect  the  debt 
for  which  it  was  given  as  security,  the  mort- 

S.gee  has  no  additional  rights  by  reason  of 
e  fact  that  be  is  in  possession  of  the  mort- 
gaged premises  with  the  consent  of  the 
mortgagor.  Such  possession  does,  however, 
eive  him  rights  in  addition  to  those  conferred 
by  tbe  mortgago.  It  is  an  additional  secur- 
ity for  the  debt,  wbicb  he  Is  entitled  to  re- 
tain in  accordance  with  the  terms  under 
which  it  was  received.  This  right  lo  retain 
the  possession  of  the  land  is  not  coincident 
with  a  right  to  foreclosn  his  mortgage,  or 
18  LB.  A. 


ndent   upon  such   right,    bat  dependa 

<ly  upon  the  existence  of  the  debt.    Tbe 

possession  of  the  land  is  a  special  secnritj 

for  tbe  di^bt,  distinct  and  separate  from  the 

mortgage,   which  has  been  conferred  by  an 

-'  of  the  debtor,  and  the  right  to  retain  tbe 
le  is  independent  of  and  distlntrt  from  any 
right  springing  from  the  mortgage. 

A  mortgage  is  deSned  by  section  292U  of 
tbe  Civil  Code  to  be  "a  contract  by  which 
specific  property  is  hypothecated  for  the  per- 
Formance  of  an  act,  without  tbe  necessity  of 
a  change  of  poesesslon. "  The  use  of  the  term 
■"  hypothecate"  signifies  that  possession  is  not 
an  incident  of  the  mortgage,  and  that  the 
fact  of  possession  is  entirely  distinct  from 
the  contract  of  hypothecation.  When,  there- 
fore, in  addition  to  the  contract  of  hypo^e- 
uation,  tbe  debtor  gives  to  bia  crediior  the 
possession  of  tlie  mortgaged  premises,  he 
thereby.  In  addition  te  tbe  mortgage  which 
be  bas  executed,  pledges  to  bim  the  land 
ilso  as  security  tor  tne  debt,  and  confers 
jpon  him  such  rights  as  are  incident  to  a 
pledge. 

The  common  taw  recognized  this  species 
of  landed  security.  It  was  there  called  ra- 
(Hummimni,  as  distinguished  from  theMrfiuw 
mt»iuvm.  This  is  defined  by  OAancellor  Kent 
to  be:  "When  tbe  creditor  talies  the  estate 
to  hold  andenjoy  it  without  any  limited  time 
for  redemption,  and  until  he  repays  himself 
out  of  the  rents  and  profits.  In  that  case  tbe 
land  survives  tbe  debt,  and  when  tbe  debt 
is  discliar^ed  tbe  land  by  right  of  re- 
verter returns  to  the  original  owner."  4 
Kent,  Com.  187,  2  Bl.  Com.  157 ;  Co.  Lilt. 
205a.  The  holding  of  tbe  land  In  pledge  is 
like  the  holding  of  any  other  pledge.  Until 
the  debt  is  repaid  the  owner  of  the  pledge 
cannot  recover  it  from  the  creditor.  The 
holder  of  personal  property  given  as  security 
for  a  debt  is  entitled  to  retain  the  same  from 
the  owner  until  the  debt  is  satisfied,  even 
though  the  Statute  of  Limitations  has  barred 
all  right  of  action  to  recover  tbe  debt.  Jiirm 
V.  MerehanU  Bank  of  Altiani/,  4  Robt.  221. 
Under  the  same  principle  tbe  mortgagee  In 
possession  is  entitled  to  retain  such  posses- 
sion until  the  debt  Is  paid.  "The  mortgagee's 
light,  being  in  possession,  to  defend  himself 
against  an  ejectment  bv  the  mortgagor,  is 
but  a  right  to  retain  the  possession  of  the 
pledge  for  the  purpose  of  paying  the  debt. 
Such  a  right  is  but  the  incident  of  the  debt. 
and  has  no  relation  to  a  title  or  estate  in  tbe 
lands."  KortrigU  v.  Cody,  21  N.  Y.  854. 
"On  the  same  principle  that  tbe  party  who 
holds  goods  in  pledge  for  a  debt  may  retain 
these  goods,  even  after  an  action  at  law  upon 
such  debt  has  been  barred,  the  party  who 
basgotrightful  possession  of  land  mortgaged 
may  retam  possession  thereof  until  his  debt 
is  paid,  although  he  can  bring  no  action  to 
enforce  the  debt."  Henry  v.  (hnfidente  O.  £ 
a  Min.  Go.  1  Nev.  822.  In  Dutton  v,  War- 
Khauer,  21  Cal.  025,  It  la  said:  "When 
possession  Is  taken  by  tbe  mortgagee  after 
condition  broken  by  consent  of  the  mort- 
gagor, it  will  be  presumed,  in  the  absence 
of  clear  proof  to  the  contrary,  to  be  with  tU« 
understanding  that  the  mortgagee  Is  to  rs- 
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to  the  payment  of  tUe  debt 
Is,  indeed,  no  other  good   i 


!Dt  of  tUe  debt 

__.     ,      o  other  good    reason   why    the 

mortgagee  should  be  let  Jato  possesBion  In 
ptefereoce  to  onj  other  part;,  and,  unless  a 
limitation  to  the  period  of  possesiion  Is  fixed 
at  tbe  time,  it  will  be  considered  as  extend- 
ing until  the  BBtii[ftictioii  of  tbe  debt.  Bar- 
ing thus  entered,  the  mortgagee  can  hold 
againsii  the  mortgagor  and  all  others  until 
■uch  satisfaction  is  obtained." 
Tbe  lights  which  grow  out  ot'the  relations 


ble  orizin,  and  are  to  be  determined  by  the 
principles  of  equity,  whether  the  right  be 
asserted  or  tbe  remedr  sought  In  sn  action 
at  law  or  In  equity.  These  principleH,  when 
once  established,  become  tlie  guidance  of 
courts  of  law  as  well  as  of  equity,  eren  in 
those  countflefl  where  the  tribunals  of  law 
and  equity  are  distinct.  It  was  laid  by  X«rd 
Redesd«le:  "The  distinction  between  strict 
law  and  eauity  la  never  Id  anv  country  a 
permanent  distlQCtion.  Law  and  equity  are 
in  continual  progression,  and  tbe  former  la 
constantly  gainine  ground  upon  the  latter. 
A  great  part  of  what  is  now  strict  law  was 
formerly  considered  as  equity,  and  the  equita- 
ble decisions  of  this  age  will  unavoidably 
be  ranked  under  tbe  strict  law  of  the  next." 
Section  807,  Code  Civil  Proc.,  declares: 
-There  is  in  this  Slate  but  one  form  of  civil 
actions  for  tbo  enforcement  or  protection  of 
private  rights  and  the  redress  or  prevention 
of  private  wrongs,"  While  all  distinctions 
in  the  form  of  actions  are  abolished,  yet  the 
principles  upon  which  the  rights  of  parties 
are  to  be  determiued  remain  to  guide  the 
Judgment  of  the  court.  Courts  look  to  the 
substantial  rights  of  the  parties  for  the  pur- 
poseof  determining  the  remedy  to  which  they 
are  entitled,  irrespective  of  the  form  of  the 
<»)nplaint  under  which  the  remedy  is  sought. 
Whenever  a  mortgagor  sceha  a  remedy  against 
fais  mortgagee  wUidi  appears  to  the  court  to 
be  inequitable,  whether  It  be  to  cancel  the 
mortgai;^  as  a  cloud  upon  bis  title  (Booth  v. 
OaJdnt.  76  Cal.  271} .  or  to  enioln  a  sale  under 
the  power  given  oy  him  in  the  security 
{Grant  v.  Otrr.  S4  Cal.  298).  or  to  recover 
from  th«  mortgagee  the  poaaession  of  the 
■BOrtssged  premises,  the  court  will  deny  him 
tbe  relief  he  seeks,  except  upon  the  condition 
that  he  ahall  do  that  which  is  conaonant  with 
equity.  In  accordance  with  these  principles. 
It  is  a  settled  rule  that  a  mortgagor  cannot 
maintain  ejectment  against  bia  mortgagee 
until  the  debt  Is  paid.  IVivft  v.  Ri^.  IS 
Wend.  248;  fluiirflv.  MiraUon.  68  N.  T.  226 
Ac  r.  Smngiy,  S  Uont.  690 :  Bobertt  v.  Suth- 
trtiTi,  4  Or.  220 ;  Ooolat  v.  Comer,  18  Or.  143. 
7  L.  R.  A.  878 ;  Jrtnft  v.  Lt  Boy.  49  Cal.  814 ; 
Tallnaa  v.  j;u,'6  Wis.  244;  BHitkman  v. 
Jomt,  44  Wis.  512 ;  BaMer  v.  Signer,  44  Barb. 
•14:  MatlitonAn.  Baptitt  OhureAv,  Olira-St. 
Bnmut  Church,  78  N.  T.  82 ;  I>m  v.  Wright, 
7  S.  J.  L.  813;  WtOtv.  Fan  Dyke,  109  P*. 
885;  Duke  v.  Bad,  M  Tex.  705;  1  Jones, 
Mortg.  8  716. 

Tbe  debt  is  not  aatisfied  or  paid  by  mere 
lapse  of  time.  Tbe  Statute  of  Limitations 
13UR.A. 


Is  a  bar  to  the  remedy  only,  and  does  not 
extinguish,  or  even  impair,  tbe  obligation 
of  the  debtor.  It  la  available  In  Judicial 
proceedings  only  as  a  defense,  and  can  never 
be  asserted  as  a  cause  of  action  in  his  behalf, 
or  for  conferring  upon  him  a  right  of  action. 
It  is  to  be  used  as  a  shield  and  not  as  a 
sword.  "It  has  never  been  held  that  the  ex- 
piration of  the  statutory  time  for  bringing 
an  action  to  recover  a  debt,  or  to  enforce  any 
personal  obligation,  operated  either  as  an 
extingulabment  or  payment.  Such  a  result 
cannot  be  derived  from  the  language  of  our 
Statute,  the  reason  or  polk;?  of  the  law,  or 
the  decieions  of  courts  in  this  State  or  else- 
where."    Oram  y.  Burr.  54  Cal.  801. 

The  mortgagee,  after  the  mortgage  debt 
has  been  barredby  the  Statute  of  Limitation*, 
cannot,  by  any  amrmative  proceedings  on  bis 

Start,  invoke  the  aid  of  the  court  for  the  col- 
ectioa  of  the  debt ;  but.  if  the  mortgagor 
baa  placed  him  in  the  posscssloD  of  tbe  land 
mortgaged,  he  does  not  loae  tbe  right  thus 
conferred  upon  him,  and  can  resist  anv  ac- 
tion by  the  mortgagor  to  deprive  liim  of  this 
Becurily. 

In  FHnk  v,  L«Boj/,  49  Cal.  814,  a  decree  of 
forecloaure  and  sale  of  the  mortgaged  prem- 
ises was  entered  in  1859.  Thereupon  La 
Boy.  one  of  tbe  mortgageea,  took  ptissesaion 
of  the  premiaes  under  an  agreement  between 
the  parties  that  he  might  do  so.  and  apply 
the  rents  to  tbe  satisfaction  of  the  judgment. 
In  1870,  Prink,  who  had  succeeded  to  the 
interest  of  the  mortgagor  Id  tbe  premises, 
brought  an  action  in  ejectment  against  Le 
Roy  tor  their  recovery.  Le  Boy,  in  his  an- 
swer, by  way  of  equitable  defense,  set  up 
tbe  mortgage,  the  Judgment  foreclosing  tbe 
same,  and  tbe  agreement  under  which  he 
had  taken  possession.     To  this  defense  the 

flaintiff  pleaded  the  Statute  of  Limitations, 
rpon  an  appeal  from  the  judgment  In  favor 
of  tbe  plaintiff,  the  supreme  court  held  that 
the  Statute  of  Limitations  had  no  applica- 
tion, and  that  Le  Roy'a  right  to  remain  in 
possession  under  the  agreement  was  not 
affected  by  It,  saying  that  "the equity  of  L« 
Roy  to  be  maintained  in  possession  until  aat- 
isfactlon  of  the  debt  is  not  lost  from  the  fact 
that  for  upwards  of  ten  years  be  has  been  In 
the  actual  possession  of  that  of  which  be  is 
now  sought  to  be  deprived."  In  HabbeU  v, 
MouUon,  08  N.  T.  225,  it  was  held  that  the 
mortgagor  could  not  maintain  an  action  in 
ejectment  against  the  mortgagee  for  the  mort- 
gaged premises,  even  though  be  could  prove 
at  the  trial  that  the  mortgagee  had  received 
from  the  lands  sufficient  rents  and  profits  to 
satisfy  the  debt ;  that  such  receipt  did  not 
iptojaetc  satisfy  the  mortgage  and  discharge 
ita  lien,  but  waa  in  the  nature  of  an  equitable 
set-off  to  the  amount  due  upon  the  mortgage 
debt;  and  that  until  after  a  Judicial  deler- 
mination  had  been  bad  upon  an  accounting 
in  equity,  and  the  application  of  these  re- 
ceipts decreed  by  the  court  in  aatiafaction  of 
the  debt,  the  mortgage  was  not  satisfied. 
Section  346,  Code  Civil  Proc,  provides  tliat 
"an  action  to  redeem  a  mortgage  of  real 
property,  with  or  without  an  account  of  rents 
and  profits,  may  be  brought  by  the  mortgagor, 
or  those  claiming   under  him.  against  the 
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mortgagee  in  poMewlon,  or  tfaoae  claimiag 
under  tiim,  unleu  Ue  or  ttie;  Lave  continu- 
oubI;  mHiDUtioed  an  adverie  pouesalon  of 
tlie  mortgaged  pramiees  for  five  yean  after 
breach  of  some  coodltloQ  of  the  mortgage." 
If  tbe  mortgagor  could  maintatu  electmeDt 
against  liiB  mortgagee,  afl«r  the  debt  for 
which  the  mortgage  was  givno  had  become 
barreil  by  the  Statute  of  Limltatioaa,  be 
would  hare  no  aeed  to  bring  an  action  to 
redeem  the  mortgage ;  and,  if  the  mortgagee 
had  mainiaioed  an  adverse  poaseaaion  of  the 
mortgaged  premiseB  for  five  years  after  the 
breach  of  some  condltioo  of  the  mortgage, 
■uch  adverse  poaaesaion  would  be  a  complete 
defense  to  the  action  of  ejectment.  Here 
lapse  of  time  does  not  conatltute  adverse  pos- 
HMion,  but,  if  the  mortgagor  could  matntaln 


ejectment  ■■  anon  as  the  right  of  action  npon 
the  debt  was  barred  by  tbe  Statute  of  Llml- 
tationa,  the  proviaiona  of  thia  lectloB  woultt 
be  meaaingleM. 

It  follows,  from  a  oonaldentlon  of  tb» 
priocfplea  which  we  bare  herein  at&ted,  tbat 
the  equitable  defeow  alleged  by  tbe  defend- 
ant waa,  if  SDitained  b^  prooh,  •ulBcient  t» 
defeat  the  plaintiff's  nght  of  recovery ;  and 
that  the  failure  of  the  court  to  make  findings, 
upon  tbe  laauea  SO  presented  was  error,  for 
which  thtjudgnum  miwt  bi  nm-it4;  and  it  is 
so  ordered. 

We  concur:  Bttfttty.  Ch.  J.;  HeF»r. 
iMad,  J.;  Sh»rpat«bi.  J./  Fatsraon.  /,/ 
De  H»Tent  J. ;  Oarontte,  J, 

Petition  for  rehearing  denied. 


MEBBA9KA  SUPREME  COURT. 


Georga  J.  TOLLAND.  Ptf.  («  Srr.. 
Joseph  BAEEEL 


*I.  In  an  nppaal  from  thaeoantyeonrt 
to  the  dlatrlet  court  tliera  mv  be  claimed 
b;  an  ameaded  petition  an  amount  of  damage* 
Miual  to  that  which  oould  bave  been  recovered  In 
tbe  oonn^  court. 

•■  Tha  ywd—  of  a  eh«.tt«l  pnrgbwd  by 
mnullnllllj  Bote,  traoifarred  to  third  partr. 
mar  reoover  oo  vendor**  warrant;,  thouKta  the 
note  bai  sone  to  Judsment  at  law,  and  not  paid. 

8.  Tbit  Inatmetlona  slven  and  rafuasd  ez> 
■milled,  and  held  properlj  given  and  refuted. 

4.  Evldenc*  examined,  and  luld  to  support  tha 
verdlGk 

CJuiT  I.  ini-i 

ERROR  to  the  District  Court  for  Webster 
County  to  review  a  Judgment  in  favor  of 
plainliS  in  an  action  brought  to  recover  dam- 
ages for  tbe  alleged  breach  of  warranty  of  tbe 
toundnea*  of  ceruun  horsea.    Affh-oud, 
The  tacts  are  atated  in  the  opinion. 
3li»*rt.  DUworib.  Smith  *  DUworth 
for  plaintiff  in  error. 
Mr.  J.  N.  Rickardfl.  for  defendant  In 

It  la  no  objection  to  a  petition  that  the 
amount  of  damages  bae  been  increased,  pro- 
vided there  is  not  a  departure  and  provided  the 
Increase  does  not  go  beyond  the  Jurisdiction  of 
the  court  from  which  appeal  was  taken. 

Union  Pae.  B.  Co.  v.  bgiiey,  18  Neb.  688. 

Plaintiff  In  error  Qled  his  answer  to  tbe  pe- 
tiiiou  and  thereby  waived  the  objection  If  it 


Viatm  v.  Beuben,  IB  Neb,  101. 

If  Ibe  note  had  been  sold  then  the  vendee 
could  recover  without  paying  it. 

AiiilmanT.  J««,  43  Wis.  488:  tany  v.  Clapp, 
15  Neb.  430;  Dunbar  v,  Briggt,  18  Neb.  SB5. 

The  Insolvency  of  the  vendee  is  imiuuietiai. 

■Read  Tintes  by  Cobb,  Oi.  /. 
la  L,.  K.  A. 


ThoTtmin  T.  MinneapoUt  Sanmlar  V^rb.W 
Hlnn.  841. 

The  fact  that  the  borer  of  a  warranted  afw 
tide  glvea  hii  note  for  it,  which  baa  not  been 
paid  when  he  brings  hit  action  upon  the  war- 
ranty, does  not  affect  the  extent  of  his  dam- 
ages,  neither  la  the  turn  which  the  buyer  is  en- 
titled to  recover  for  breach  of  warranty  limited 
by  the  price  which  he  paid  or  agreed  to  pay 
for  the  article  warranted. 

Frokrneh  v.  Oammon,  28  Minn.  47fl. 

It  waa  not  necessary  that  the  vendor  knnr 
the  warranty  made  by  him  wastalae. 

Dun&ir  V.  Bnggt,  16  Neb.  07. 

Cobb,  Oh.  J.,  delivered  the  opinion  of  th» 

This  action  was  originally  brought  Sep- 
tember 10,  1886,  in  the  county  coon  of  nid 
county,  by  Joseph  Baker  anlnat  George  J. 
Volland,  claiming  that  on~Mar<ih  32,  1884, 
he  purchased  a  team  of  horaea  of  the  defettd- 
ant  for  f350,  which  defendant  warranted  to 
be  sound  ami  free  from  disease ;  that  he  thor* 
ougUly  relied  on  said  warranty,  and  tielleved 
tbe  same  to  be  true,  and  alleged  that  laid 
representation  and  warranty  were  false  and 
untrue  in  that  one  of  said  horses  had  a  dia- 
ease  akin  to  glanders,  commonly  called 
'  button  farcy, "  and  was  of  no  value,  and  to 
tbe  damage  of  the  plaintiff  to  the  amount  of 
^ITS.  That  on  account  of  the  disease  of  said 
horse  it  was  communicated  to  another  hors» 
of  bla,  without  any  neglect  or  fault  of  his, 
and  the  same  was  damaged  to  the  aum  of 
9100.  That  he  lay  out  the  use  of  said  horsea, 
and  incurred  necessary  expenses  in  attempt- 
ing to  doctor  and  cure  tbe  same,  in  the  sum 
of  flOO;  and  that  he  has  incurred  damages 
in  ail  to  tbe  aum  of  $870.  That  he  gave 
said  Volland  his  note  for  tbe  sum  of  |S60, 
payable  March  1,  1889,  and  that  before  thfr 
maturity  of  said  note  the  said  O.  Volland 
sold  the  same  to  Benjamin  F,  Smith,  and 
that  said  Smith  recovered  a  Judgment  in  the 
Cnuntv  Court  of  Webster  County  for  tlte  sum 
of  iA-iT.GO  and  $11.00  costs,  and  that  «Bid 
juilginpnt  Is  In  full  force  and  effect.  Th» 
case  being  appealed  to  the  diMrict  court,  tho 


VoLiiABD  r.  Bakbb. 
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ilefenduit  la  error  filed  his  petition,  Httltig 
fortli  the  aftme  state  of  facta,  but  claiming 
(200  damage*  br  naaon  of  the  diaeaae  being 
-communicated  to  other  hones,  and  claimed 
4100  damages  for  expenaea  in  doctoring  said 
bonea.  Is  the  dlBtrfct  court  the  plaintiff  la 
error  fliod  a  motion  to  strike  out  of  the  peti- 
tion In  the  second  cause  the  sura  of  (100,  for 
tbe  reason  the  same  was  not  claimed  in  the 
'Gountj  court ;  and  also  to  strike  out  the  fourth 
item  of  damages,  for  the  reason  tliat  the  same 
was  not  claimed  In  the  county  court, ^which 
notion  was  overruled.  The  plalntifl  fn  error 
also  filed  answer,  admitting  tW  the  defend- 
ant in  error  purchased  the  horses  for  the  sum 
«f  $350,  but  denied  that  the  horses  were  war- 
nnted  in  any  manner;  and  further  alleged 
that  the  note  gfTen  for  the  horses  was  trans- 
ferred to  B.  P.  Smith,  and  that  said  B.  F. 
Smith  recovered  a  judgment  In  the  County 
Court  of  "Webster  County  for  the  sum  of 
(4ST.S0  and  |11.C0  costs;  and  that  aa  execu- 
tion was  issued  on  said  judgment  and  re- 
turned "No  eoods;"  and  that  said  judg- 
ment remains  in  full  force  and  wholly  un- 
paid ;  and  that  defendant  in  error  had  never 
paid  anything  on  said  note  or  the  judgment; 
sQd  that  said  defendant  in  error.  Baker,  and 
the  party  signing  said  note  as  surety,  were 
insolvent,  and  nothing  could  be  collected 
from  them.  The  case  was  tried  to  a  jury, 
irho  returned  a  verdict  for  the  defendant  in 
error  and  against  the  plaintiff  In  error  for  the 
sum  of  |2T5,  with  Interest  at  7  per  cent  from 
Marcli  24,  188S  ;  total  principal  and  interest, 
$S15.58.  The  motion  for  a  new  trial  was 
overruled,  and  the  cause  brought  to  this 
court  on  the  following  errors :  J)r((,  that  the 
district  court  erred  in  refusing  to  strike  out 
the  fourth  item  of  damage  in  the  plaintiff's 
petition,  for  the  reason  that  no  such  claim 
was  tried  In  the  county  court ;  aecoTid,  that 
the  court  erred  in  refusing  to  bIvc  Instruc- 
tion So.  1,  asked  for  by  the  plaintiff ;  third, 
that  the  court  erred  In  giving  instructions 
M08.  1,  2,  8,  4,  and  G, 

The  first  error  assigned  is  overruled,  for 
the  reason  that  It  has  been  held,  and  is  a  set- 
tled rule,  that,  "  where  an  action  is  brought 
in  tiie  county  court  and  appealed,  an  amended 
petition  In  the  district  court  mav  claim  an 
amount  of  damages  equal  to  that  of  the  juris- 
diction of  tlw  county  court."  Uhiim  Fae. 
R.  Co.  V.  Ogtivy,  IS  Neb.  S38.  The  amend- 
ment embracing  the  fourth  Item  of  damages 
la  an  extension  of  the  original  claim  merely, 
and  within  the  iurlsdlctlon  of  the  county 
'Court,  It  could  have  been  mode  there,  and 
was  competent  to  be  made  on  appeal. 

The  second  error  Is  that  of  the  refusal  of 
the  court  to  instruct  the  jury  that  "the  plain- 
tiff could  not  recover  unless  thoy  found  that 
lie  had  paid  the  value  of  Uie  horse,  or  Uie 
agreed  price  thereof."  The  promissory  note 
of  the  plaintiff  having  gone  to  a  second 
liolder,  sod  having  gone  into  judgment  at 
law,  it  is  not  clear  titat  the  court  should 
have  enforced  this  rule.  In  the  case  cited  as 
a  precedent,— that  of  Aultman  v.  Jett.  42 
Wis.  4S8,— there  is  a  clear  intimation  that  if 
the  notes  had  been  sold  the  vendee  could  have 
recovered.  Cole,  J.,  In  the  opinion,  said: 
"There  it,  however,  no  evidence  that  the 
ISLR.  A. 


notes  have  been  transferred ;  and,  in  the  ab- 
sence of  ali  proof  upon  the  point,  the  pre- 
sumption Is  that  they  are  still  held  by  the 
plaintiff.  If  the  notes  still  belong  to  the 
plaintiff,  they  cannot  be  treated  aa  payment 
of  the  contract  price,  unless  it  was  so  agreed 
at  the  time."  This  rule  had  been  adopted 
In  the  courts  of  Wisconsin,  and  was  adhered 


'that, 


but  Rvan,  Ch.    J.,  to<^   occasion  to  say 

If  tLe  question  of  payment  were  a  new 
in  this  court,  he  could  not  concur  In  the 


rule ;  and  that  bis  opinion  was,  when  one 
contracts  a  debt,  and  presently  gives  his  DOt« 
or  other  obligation  for  the  amount,  It  ought 
to  be  considered  a  payment,  unless  there  be 
express  agreement  to  the  contrary." 

In  the  case  of  B^ca/more  Martk  SareetUr 
2tjg.  Co.    T.    iStwnn,  18  Neb.    210,  cited  as 

Frecedent,  the  reason  the  recovery  must  be 
Imited  to  the  amount  paid  Is  tliaC  the  war- 
rantv  was  In  writing,  and  by  its  terms  the 
veuaee's  damages  were  limited  to  the  amount 
paid  on  the  contract  of  sale. 

In  the  action  of  Dunbar  v.  Brigga,  18  Neb. 
882,  suit  was  brought  in  the  District  Court 
of  Qage  County  OE  the  defendant's  promis- 
sory note  for  $600  in  payment  for  thirty. nine 
head  of  Texas  horses,  diseased,  which  In- 
fected other  horses,  and  on  which  note  there 
was  A  recovery  In  full.  This  judgment  was 
reversed  on  error.  The  damages  were  not 
limited  by  contract,  but  the  warranty  of 
questioned,  and  testimony  on 


tt  was  laid  down  that,  ■■  In  addition  to  the 
general  measure  of  damages,  the  law  in  some 
cases  Imposes  upon  a  party  injured  from  an- 
other's breach  of  contract  or  tort  the  active 
duty  of  making  reasonable  exertions  to  ren- 
der the  injury  as  light  as  possible.  Where 
Uils  duty  has  been  found  to  exist,  the  labor 
and  expense  involved  in  its  performance  are 
chargeable  to  the  party  liable  for  the  injury 
thus  mitigated."  This  rule  seems  to  be  di- 
rectly apposite  to  the  recovery  by  the  defend- 
ant in  error  on  the  veterinarv  surgeou'H  ac- 
count for  services.  Beyond  this,  there  can  be 
no  contention  as  to  the  measure  of  damages 
in  the  court  below,  if  the  jury  were  not  misled 
as  to  the  price  of  the  diseased  horse  and  the 
value  of  Uie  colt  lost  from  infection.  The 
testlmonr  does  not  indicate  that  they  were 
so  misleo.  As  to  the  general  principle  that 
the  buyer  of  a  horse,  or  the  purchaser  of  a 
patented  macLIne.  both  warranted,  has  rfghl 
of  action  under  the  warranty,  and  a  counter- 
claim for  breach  of  warranty,  whether  the 
purchase  was  by  caah  or  promise,  or  whether 
the  vendee  be  solvent  or  Insolvent,  can  hardly 
be  questioned  in  this  State.  The  assumption 
Is  that,  an  execution  having  been  returned 
against  a  judgment  debtor  unsatisfied  for 
want  of  goods  and  chattela,  Is  not  Q.  B.  D. 
that  he  would  remain  Insolvent,  and  never 
pay  his  creditors;  for  by  industry  and  good 
luck  he  may  become  solvent,  and  discharge 
Ms  pecuulary  obligations.  That  fact,  of 
itself,  was  to 'be  considered  by  the  vendor 
preceding  this  transaction. 

Nor  is  the  proposition  la  this  case  confined 
to  the  Judicial  praciice  of  this  State. 

In  Tluntion  j.  Minntapoli*  HarrttUr  Worlu, 


Itf 


Wag 


aiaTOH  Sdfbekb  Cocrx. 


l-JSK, 


W  Utim.  Ml,  ft  wM  held:  "In  u  actloD 
to  recover  damages  for  breach  of  warranty 
in  the  sale  of  a  chattel  a  recover;  maj  ae 
had,  although  the  veadee  had  not  paid  the 
purchase  price,  but  had  given  hte  promissory 
Dotes  therefor,  which  are  still  unpaid." 
Prior  to  this  decision,  the  Supreme  Court  of 
Minnesota  had  heid  in  the  case  of  Prohnkh 
▼.  Oamnum,  38  Hlnn.  476,  that  "the  fact  that 
the  buyer  of  a  warranted  article  glvea  hta 
note  for  it,  which  baa  oot  been  paid  when 
lu  bring!  his  action  upon  the  warranty,  does 


not  affect  the  extent  of  his  damago.  Neither 
ia  the  sum  which  the  buyer  is  entitled  to  re- 
cover for  breach  of  ■warranty  limited  by  the- 
price  which  he  paid  or  agreed  to  pay  for  th» 
articles. " 

From  a  careful  reading  of  the  evidence, 
and  from  the  fair  and  Impartial  iDStructions- 
of  the  court,  we  are  not  able  to  find  revenl- 
in  the  tria]  in  the  court  below. 
^menlofthel 

The' other  Judges  o 


WASHINGTON  80PBEME  OODRT. 


J.  Gardner  EENTON,  A^t., 
Robert  EinPE  «t  ai. 


<e  of  lc»ta  Mocordlnp  to  »  plat 

^OWlDK  tlieoi  bauDded  b;  a  definite  Une  at  a 
gpeclfled  dlstanoe  from  the  front  bouador;  aa- 
qulree  do  riparian  riglits  !□  lands  oovered  by  tide- 
water at  the  rear  ot  ouch  iocs,  at  least  where  tbe 
plat  afaowH  an  alte7  and  other  lata  bejond  luob 
Una. 

CStflM,  J.. 


the  mHlnienaDce  by  defendants  _ .  _  . .._  . 
tidewater  in  front  of  complaiaant'a  premises. 
■  AMnaed. 

The  facta  are  stated  in  tbe  oplntona. 

Mr.  J.  B.  Howe,  with  Mettrt.  D,  O.  Finch, 
E.  C.  Hu^hea  and  J.  Oardner  Kenyon, 
in  propria  perxma,  for  appellant: 

NOTB.-^JIfap,  uh«n  eontroVina  in  VtM  Smeriptian  oj 

Wliere  a  recital  of  tbe  deed  makes  special  refer- 
eooe  to  some  particular  m&p.  plat,  or  tracing  for 
tbe  monuments,  courses  and  distances  of  the  realty 
OOnveyed,  such  map,  plBtortraolnsbeoomesapBrt 
«(  the  deed  of  conveyance  by  which  the  limits  of 
tlie  property  conveyed  may  be  determined.  Thom- 
as T.  Patten.  18  He.  W»,  Kennebec  Purchase  Proprs. 
T.  TIlTan^,  1  Me.  ZVi:  Bhirras  v.  Calg,  11  U.  B.  T 
Oranch,  la,  S  L.  ed.  X&:  Farnsn-orth  v.  Taylor.  S 
Oray.  162;  Davis  v.  Bainsford.  IT  Mass.  HJJ:  Ptetson 
T.  Dow.  IB  Qray,  3T1;  Foi  v.  Union  Sugrar  Ref.  Oo. 
10eMa3S.B82:ChtimbertainT.Brad1ey,101  Hoaa.  191; 
Btrmlneham  v.  Anderson.  M  Pa.  UKi  McCauslaud 
T.  Fleming.  83  Pa.  88;  Splller  v.  Scrlbner.  SB  Vt  WT; 
FeiTls  V,  Coover.  10  Cal.  ta 

Where  a  plan  \s  referred  to  in  a  deed,  as  oontaln- 
Idr  a  deacrlpUon  of  aoeelate.  the  courses,  distances 
and  other  particulars  appearing  upon  tbe  plan  are 
to  be  as  much  regarded  In  asoertalnlaji  the  true  de- 
■crlptlon  of  the  estate,  and  the  intent  of  the  partlea 
In  making  It.  aa  tf  they  had  been  eipreaaly  recltnl 
■nd  enumerated  In  the  deed.  Morgan  v.  Moore,  S 
Qray.  SJ8;  Lunt  v.  Holland.  U  Man.  UB:  Davis  v- 
Balnsford.  nqM-a;  Parker  v.  Bennett,  11  Allen,  888; 
Murdock  v.  Chapman.  B  Gray,  1S8. 

Independent  of  statutory  tregulatlon,  the  law  Is 
well  settled  that  "where  a  deed  refers  to  a  map  or 
plan.  Its  lines,  oouisea.  etc..  are  to  bn  reffarded  as 
18L.B.A. 


riparian  rights  incident  lo  the  banlL 

Lakt  Superior  Land  Oo.  v.  Bmtnon,  88  Minn. 
406;  Brumicick  v.  Onion  Depot  A  8t.  R.  A 
Trantp.  Co.  81  Minn.  281;  Banfordv.  St.  FOvt 
&D.R.  Cb.  7  L.  R.  A.  783,  48  Minn.  ICM;  Lyott 
T.  Fiahmuiiger'a  Oo.  L.  R.  1  App.  Cas.  663; 
Barlov)  i.  y/ingaU,  Sd  Jud.  Dist.  of  Wash. 
Terr. ;  Caat  v.  LoStMM,  6  L.  R  A.  884,  89  Fed. 
itep.  734;  Yata  v.  mivxi^tkt».  77  U.  B.  1» 
Wall.  004, 19  L.  ed.  986;  Stirle^  v.  £iiA^.  67 
Cal.  643;  Muutt  v.  UerOiey,  43  Iowa,  303; 
Iklaplaint  v.  Chicago  d  N.  W.  R.  Co.  43  Wis. 
328;  LaekUmd  t.  North  Miuovri  R.  Oo.  81  Mo. 
JSI;  Tinicum  FiOung  Co.  v.  Carter.,  61  Pa.  31;. 
Ilayden,  v.  Long.  8  Or.  344;  Oould,  Waters, 
e^  142-119;  Gould  &  Tucker's  U.  8.  Rev.  Stat. 
§  3396;  Ea»t  Omaha  Land  Go.  v.  Jtfferiet,  40 
Fed.  Rep.  886;  Minora  Wooden  Fare  Oo.  v, 
Latuen,  TO  Wis.  600;  Ktenon  t.  Wateea.  44 
Minn.  247;  3  Faraons,  Oont  7th  ed.  g  008, 
tu>U*  s  and  x. 

Appellant,  by  deed  executed  bv  laid  Denny 
and  wife,  in  pursuance  of  said  fnatruroent  of 

expressly  mentioned  In  tbe  deed,  whether  actually 
anuezedornot."    S  B  lUiard,  Seal  Prop.  88B,  1 108; 
~  iTls  V.  Ralnfdord.  IT  Man.  £11:  Lunt  v.  Boltand, 
pro;  Doe  v.  Cullum,  4  Ala.  578;  Thomas  v.  Hatch. 
iumn,  180:  Thomas  v.  Fatten.  18  Me.  8»:  Blaney 
Rice.  »] Pick.  62:  Harris  V.  Maxwell.  4Dev.  &  B.  U 
Xa-.  UeweUvn  v.  Jersey.  11  Men.  A  W.  188;  Taylor 
V.  Parry.  1  Man.  A  O.tOti  Otti  v.  Moulton.  SO  Me. 
SOG;  Heeton  v,  Hodges,  U  He.  60;  Magoun  v.  Lap- 
bam.  1!1  Pick.  180;  IGreenL  Cruise.  Keel  Prop.iSL 

Where  lots  are  conveyed  with  express  lelereno* 
to  a  recorded  plat,  svidenoe  to  control,  or  In  »nj 
way  affect  tbe  plat,  la  Inadmissible  In  eleotment.  Et 
there  was  any  error  or  mistake  in  ttals  reference  br 
way  of  description  of  the  premises,  the  remedy  was 
inoAancecy.toreformihedeed.  Jonear. Johnston. 
G3  U.  B.  la  How.  leo,  U  L.  ed.  3S0. 
Elo  tongas  that  remained  unreformed,  tbe  desorlp- 
Ion  of  the  tot  by  referecoe  to  the  plat  waa  oonclu- 
lveu7>on  the  parties.  It  Is  not  material  that  tbe- 
lat  recorded  did  not  conform  to  tlie  requlremeoto 
of  the  Statute.  ThetltJepassedbrdiedeed,  wlieUi- 
ormedoroot.  ibid. 
tor,  and  mentioned  in,  tbe  deeds  ot 
tbe  respective  paroels  from  tbe  fornix  owner  ot 
premises  under  wblob  the  plaintiff  aoA 
defendants  respectively  derive  their  Utls.  Is  prop- 
erly received  In  evidence,  (or  the  purpose  of  show- 
ing the  actual  locatloa  of  that  line.  Eloasland  v. 
Chittenden,  6  Lans.  U> 


Eemtox  t.  Kkiph. 


Lakt  Bvferior  Land  Co,  t.  Emenon,  ffan- 
ftml  r.  8t.  Paid  A  D.  B,  Co.,  Lyon  v.  Fith- 
monger'*  Co.  and  Bartou  »,  WingaU,  tapra, 

DeDDf  could  not  sevei  the  Tiparian  lighU 
from  the  otvnerablp  of  the  baok,  aod  nben 
DenDj  sold  sad  plalDtifT  acqaired  title  to  tbe 
bank.  Deonj  purled  with  all  riparian  rights 
and  privileges  Ipcldent  to  the  bank,  and  appel- 
laot  acquired  the  same. 

Lakt  StiperioT Land  &.  t.  i&nw*>n,88Mioa. 
406;  BrvimeiekT.  UnionDepot  St.Rtt  Trantp. 
Co.  SI  Minn.  297;  ffanford  v.  St.  FaulSD.  B. 
O).  7L.  R.  A.  722,48Mlnn.  lM;Z*onY.?ViA- 
monger't  a>.  L.  R.  1  App.  Caa.  662;  Barlow  y. 
Wingate,  ad  Jud.  DlaL  Wash.  Ton.;  Mutter  v. 
Ber&ey,  42  Iowa,  WZ;  PhiUipt  v.  Rlioda,  7 
Uet.  323;  DeU^^latm  r.  Odeago  AN.  W.  B.  Co. 
42  WlB.  226. 

Appellant,  w  owner  of  bank  lot*  tbntting  on 
tbe  Davigable  walera  of  £lllott  Bay,  is  now  es- 
clnsively  entitled  to  the  right  of  erecdng  and 

_._,_._,_, ,. . ^--^-rlikestruc- 

ID  din  2  said 
n  of  Elliott 
Bay. 

Laws  of  WasbingtoD,  1854,  p.  867;  Wash. 
Terr.  Code,  S  8271;  Gate  v.  Loftut,  5  L.  H.  A, 
OSi,  39  Fed.  Rep.  784;  Lake  Superior  Land  Co. 
w.  Emat0n,BruniwideY.  Union  Depot  St.  R.  & 
Trantp.  Co.,  Hatifori  t.  St.  Pavl  *  D.  R.  Co.. 
Lyon  T.  Fithmojiger't  Co.  and  Barlow  v.  Win- 
gale,  tvpra. 

Tbe  title  of  Denny  extended  only  to  high- 
water  mark  of  the  waters  of  Elliot  Bay,  and 
bi»  allvmpt  to  plat  lots,  blocka,  streets  and  al- 
leys below  that  line  wai  a  nullity  and  no  one 
co'uld  ncquire  any  right  by  such  void  act. 

J.af.-e  Superior  Land  Co.  v.  Bmerton,  tvpra; 
Pelard  t.  Eagan,  44  TJ.  B.  8  How.  212, 11  L. 
ed.  565;  Bruniaiek  t.  Union  Depot  St.  R.  & 
Trantp.  Co.  and  Barlow  v.  Wingate,  lupra; 
SAitfly  V.  Parker,  9  Or.  SOS. 

Neither  aopellant,  appellees  nor  A.  A,  Denny 
himself  could  be  bound  by  said  plat  except  so 
far  as  the  same  was  a  part  of  said  DennVs  do- 
nation claim,  hecauae  no  person  could  bebound 
by  sncta  void  and  vain  acL 

Cleveland  v.  Choate,  77  Cal.  78;  Barloui  v. 
Wingate,  tupra;  Jonttt.Jolintton,  hi  JJ.  8.  18 
How.  150, 16  L.  ed.880;  Gould,  Waters. p,  541; 
BaptY.  Appalac/iicoia  0.  C.  it  F.  Co.  25Fla.  666; 
Bieard  v.  WiOiamt,  20  TJ.  8.  7  Wheat  109,  6 
L.  ed.  410;  SMmly-v.  Parker,  tvpra. 

Appellsnt  Is  not  estopped  by  said  attempted 
platting  of  tbe  sea  by  DenDr  from  claiming  as 
owner  of  bank  lots  ^1  the  liparian  rights  inci- 
dent to  such  bank  lots. 

Lake  Superior  Land  Co.v,  Emerion,a8Miaa. 
406;  ffanford  v.  St.  Ftivl  d  B.B.  Co.  TL.K 
A.  722  48  Minn.  104;  iyon  v.  Fithmonger't 
<3t.  L.  R.  1  App.  Cas.  662;  Barlout.  Wingate. 
2d  Jod.  Dtst.  waab.  Terr.;  Wdlet  v.  Baihy,  4 
New  Ene.  Rep.  841,  55  Conn.  203. 

Appeltees  have  not  and  could  cot  have  any 
title  to  alleged  lots  6  and  8  because  they  are 
below  tbe  ordinary  high-water  mark  of  the 
waters  of  £ltiott  Bay,  a  uavifrable  arm  of  tbe 
IS  L.  R.  A. 


sea,  where  there  could  he  no  presumptloo  of 
title. 

PoU^Td  T.  Eagan.  44  U.  S.  8  How.  SIS,  11 
L.  ed.  666;  BarUnoT.  Wingate,  tupra. 

The  obatructioDS com'  '"'nedof  by  appellant 
—  situated  In  front  of  u^uellant's  bank  lots. 


below  the  line  of  ordinarv  high  tideiutbenar- 
igabLe  waters  of  Elliott  Bay,  oetween  tbe  ap- 
pellant's bank  lota  and  tbe  deep  waten  of  said 


bay,  and  are  therefore  nuliaacel  causing  spec- 
ial and  Irreparable  damage  and  injury  to  ap- 
pellant and  his  said  property. 

Catev.  Loftut.  fl  L.  R.  A.  884,  89  Fed.  Rep. 
784;  Lakt  Superior  Land  Go.  v.  Emerion,  Lyon- 
T.  Fithmonger't  Co.  and  Barlow  v.  Wingate, 
tupra;  Bhmeg  v.  Biihop,  67  Cal.  548. 

Mr.  AnAr*w  Woada,wiih  Meurt.  Thot^ 
»M  Burks  and  C.  H.  H»nfi>rdt  for  ap- 
pellees; 

Tbe  right  of  a  abore  owner  to  wharf  out  kA 
build  warehouses  and  to  collect  wharfage,  etc.. 
Is  a  valuable  franchise  and  may  be  sold  like 
any  other  spedes  of  property,  and  is  sererablfr 
from  the  upland. 

Hanford  v.  St.  Paul  A  D.  B.  Oo.  1  h.  R.  A. 
722,  48  Minn.  104;  MiOer  v.  Mendeahall.  8  L. 
R.  A.  99,  48  Hina.  S5;  Froeidenee  Steam  Sit. 
Bine  Co.  t.  Protidence  ±  8.  B.  B.  Oi,  12  R.  L 
348;  SimontY.  French,  26  Conn.  846;  State  v. 
Sargent,  45  Conn.  368;  New  Haven  S.  B.  Co.  v. 
Sargent,  50  Conn.  198;  Ludial  SeamerCt  Friend 
Soe.  V,  Eatitead,  68  Conn.  144;  Parker  v.  Wett 
Ooait  Packing  Co.  6  L.  R.  A,  61.  17  Or  SlOt 
Norerot  v.  Grimtht,  66  Wis.  S99;  Eenry  v.  New. 
buryporl,  B  L.  R.  A.  179,  149  Mass.  682;  Siorer 
V.  Freejoan,  6  Hasa.  486:  Porter  \.  SnUimin,  7 
Gray.  441;  Mayhew  v,  Norton.  17  Pick.  867; 
Barker  t.  Bale*,  13  Pick.  266;  Saltontti^l  v, 
Propritlortt^  Long  Wharf,  7  Cuah.  195;  Com, 
T,  Alger,  7  Cuah.  58;  Valentine  t.  Piper,  f& 
Pick.  85:  Deerina  v.  Proprietori  of  Long  Wharf, 
25  Me.  51;  a(»iU\.  Budton  Biror  B.  Co.  6  N. 
T.  622;  Tatett.  Milwaukee,  Tl  U.  S.  10  Wall 
497,  19  L.  ed.  984;  Gould,  Waters,  g  169;  2 
Dane,  Abr.  699-701. 

The  riparian  right!  of  the  original  owner  of' 
the  upland  ran  be  transferred  to  any  owner  of 
upland,  In  connectioa  with  which  the  said  ri- 
parian rights  can  be  used  and  enloyed.  though 
the  tide  land  does  not  directly  abut  upon  the; 
upland  of  the  latter  owner. 

Lake  Superior  Land  Co.  t.  Bmenon,  88  Hlnn. 
406;  EanfardY.  St.  Paul  d  D.  B.  Co.  T  WB. 
A.  722,  48  Minn.  104;  Note  Haven  S.  B.  Co.  v. 
Sargent.  Barker  v.  Balei,  Miller  t.  Mendenh(Ul, 
Slate  v.  Sargent,  Ladief  Seamen'*  Friend  Soe. 
V.  Ealitead,  ProtiideTice  Steam  Engine  Go.  t. 
Protiidenee  d  3.  S.B.  Co.  and  Henry  v.  ^ew- 
Imryport,  tiipra. 

When  such  a  law  aa  Act  of  1864  Is  acted  up- 
on by  tbe  riparian  owner  or  his  grantee.  It  in- 
vests him  with  certain  rigbta  and  with  a  license 
to  erect  and  maintain  wharves,  warehouses, 
etc.,  to  such  an  extent  aa  does  not  Interfera 
with  public  rights,  and  this  lltMcise,  when  ex- 
ecuted, becomes  Irrevocable. 

New  Jeney  Z.  &  I.  Co.  v.  Morrit  Canal  A 
Bkg.  a>.  1  L.  R.  A.  188.  44  N.  J.  Eq.  BOS;  Mil- 
ler V.  MendenfiaU,  8  L.  R.  A.  89,  48  Minn.  96. 


tu 


WABHiNaTOK  Sdfbbkk  Coost. 


(entlon  to  reaerre  bU  rlpwian  rigbta,  and  to' 
«eTer  tbem  from  the  lancl  adJoinlDK  the  shore. 

mnoni  V.  n-enrf.  20  Coon.  846;  Parker  t. 
Wett  Coatt  Faeking  Cb,  B  L.  R.  A.  61,  17  Or. 
eiO;  Peek  t.  Providence  Steam  Engine  Oi.  8  R. 
I.  363;  Barkers.  BaU*.  18  Pick.  256;  fla«  t. 
WhiUliaU  W.  F.  Co.  4  Cent  Bep.  833,  JOB  N. 
T.  128;  Ntu  Bavm  8.  B.  Co.  v.  Sargent,  M 
Codh.  199;  Noreroa  r.  Orifflllit.  BS  Wis.  009. 

The  effect  of  Burrejtog  and  pIMting  ot  Isnd 
lij  the  owner  ioto  lots,  defiuina^  streets,  alleji, 
«tc..  and  the  snle  of  lota  under  Buch  plat.  Is 
«quivaleot  to  sn  Immediate  and  irrevocable 
dedication  to  public  use  of  all  streets  aod  alleys, 
bindlof;  upon  both  vendor  and  vendee. 

a  DHloo,  Mun.  Corp.  2d  ed.  S  640;  Peek  v. 
Providenee  Steam  Engine  1%.  8  It  I.  WX;  Pw- 
pU  *.  Lambier,  S  Denio,  1. 

If  the  deed  to  the  appellant  is  valid.  It  Is 
merely  ft  conrejsnce  of  two  town  lots,  accord- 
1d{[  to  a  plat:  without  the  plat  the  deed  Is  void 
end  unlDtelllglhle,  and  the  plat  must  be  con- 
sidered M  a  mrt  of  the  deed. 

8  Washb.  Keal  Prop.  4tli  ed.'pp.  428.  429, 

E64, 5B;  Qould,  Waters,  p.  848;  Peek  v,  Prot- 
nee  Steam  Engine  Oo.  rupra. 
When  lands  are  purchosed  and  couTcyed  Id 
«ccoi4aDce  with  a  plat,  the  purchaser  will  be 
restricted  to  the  boundaries  u  shown  bj  the 
(ilat. 

Trvtteet  of  Sehoclt  t.  AAroU.  9  West  Bep. 
741,  120  III.  600;  McGnmiok  \.  But,  76  lU. 
"88j  Miller  v.  ifendmkali,  fl  L.  H.  A.  89,  43 


Profidenee  Steam  Engine  Co.  tvpra;  Hartford 
T.  St.  Pata  <fiD.  fi.  Cfc.  7  L.  R  A.  733, 43  Minn. 
104;  Barker  v.  Batee,  mpra-  Clarke  v.  Prod' 
■denee,  1  L-  R.  A.  725,  16  R.  I.  887;  Ball  v. 
WhitehaU  W.  P.  Oo.  4  Cent.  Rep.  223.  108  N. 
Y.  129;  Bimmit  t.  t^tnxK,  26  Conn.  846;  Wood 
T.  Comrt.  qf  Wta  Boeton  A  C.  Bridget,  122 
Mass.  894. 

The  alley  between  lota  6  and  7  and  lots  6  and 
4,  all  his  ioterest  In  which  had  been  dedicated 
by  A,  A.  Dennv  to  the  public,  became  apubllc 
street,  and  has  been  for  years,  and  now  is,  used 
-as  sucb,  and  the  center  line  of  this  alley  bounds 
the  laud  and  all  interest  of  the  appellant  to  the 
westward. 

Miller  V.  Mendenhatt  and  Feck  v.  Pronidenee 
Steam  Engine  Co.  tupra;  Codmanv,  WinHoK, 
10  Haas.  148;  Bankev.  Ogden.  69  U.;S.  2  Wall. 
«7.  17  L.  ed.  818;  Parker  y.  Taylor,  7  Or.  485; 
Burbaeii  v.  Seliioeinler,  56  Wia.  386. 

Even  If  the  appellant  ever  had  any  rijthts  be- 
yond the  two  lots  purcbssed  by  him,  he  must, 
bj  his  loog-continued  failure  to  assert  aoy  claim 
to  tbe  tide  land  to  the  westward,  and  by  his  si- 
lence for  so  long  a  time,  be  deemed  to  baveac- 
^luieeced  in  the  conveyance  to  and  the  posses- 
sion of  said  land  by  the  appellees  and  their 
granlors:  and  after  many  and  cosily  Improve- 
ments have  been  put  upon  said  land,  with  his 
knowledge,  and  while  be  1b  silent,  he  is  now 
tslopped  fromaettiog  up  any  claim  in  himself 
to  such  land,  or  to  any  interest  therein. 

3  Wasbb.  Heal  Prop.  4tb  ed.  p.  75;  Bigelow, 
Ealoppel,  pp.  452,  458,  450;  Herman,  Estoppel, 
pp.  1082,  1088;  Brewtttr  v.  Baker,  16  Barb, 
■613;  Carrv.  (Cuitoc*.  7  Watts,  894;  Adamet. 
RockmU,  IS  Wend.  286)  Beneon  v.  Wutcott.  82 
HI  224, 
1&L.R.A. 


Hart,  /.,   delivered  the  opinion  of  the 

The  discussion  in  this  case  has  extended 
over  a  broad  ranee.  Kearly  every  queslioii 
connected  with  the  subject  of  tide  or  sbors 
lands,  and  tbe  rigltts  of  riparian  or  littoral 
proprietors  thereto,  has  been  ably  briefed 
and  argued  by  counsel  for  the  respective 
parties.  Also  the  questions  growing  out  of 
the  making  and  recording  of  town  plata,  and 
the  effect  of   the   same,  nave   been  likewise 

E resented.  The  conclusions  to  wblcU  we 
ave  come  as  to  this  second  matter  will  make 
It  unnecessary  for  us  to  decide  the  quesLloni 
presented  by  the  former,  and,  as  they  have 
been  lately  considered  by  this  court  in  cases 
where  a  decision  thereof  was  necessary,  we 
shall  here  sav  nothing  in  regard  thereto. 
The  facts,  so  far  as  they  are  necessary  to  tbe 
decision  of  this  case,  are  substantially  aa 
follows :  Arthur  A.  Denny  made  and  re- 
corded his  plat  of  an  addition  to  the  City  of 
Seattle,  upon  which  certain  lots,  streets 'and 
allevB  appeared,  and  were  aufflcieutly  de- 
scribed to  show  tbe  intention  of  the  maker 
of  the  plat  in  regard  thereto.  It  nowhere 
appeared  upon  such  plat  when  the  line  of 
ordinary  high  tide  was.  On  the  contrary,  so 
far  as  could  be  gathered  therefrom,  all  the 
territory  covered  by  said  plat  was  upland, 
Aa  a  matter  of  fact,'  however,  the  line  of  or- 
dinary high  tide  so  crossed  said  plat  that  a 
portion  of  lots6and7,  hereinafter  mentioned, 
were  above  the  line  of  ordinary  high  tide, 
and  the  remainder  of  euch  lota,  ana  all  of 
lots  5  and  8,  together  with  the  alley  divid- 
ing the  same,  were  below  such  line.  After 
the  making  and  recording  of  said  plat  the 
said  Denny  sold  and  conveyed  to  plaintiff 
herein  lots  6  and  7,  In  block  B,  of  said  plat, 
after  which  said  Denny  sold  and  conveyed 
lots  6  and  8,  in  said  block,  and  said  defend- 
ants, by  mesne  conveyances,  became  possessed 
of  the  title  thereby  oonveyed.  Under  said 
last-named  conveyance  from  Denny,  posses- 
aioQ  was  taken  and  improvements  made  on 
said  lots  5  and  8,  and  the  alley  dividing 
those  lots  from  tlie  lota  of  plaintiff  was 
planked  over  and  used  as  a  street  several 
years  before  the  commencement  of  this  action. 
Under  these  circumatances  we  do  not  think 
it  lies  In  tbe  mouth  of  tbe  plaintiff  to  object 
to  such  improvements  as  being  an  Infringe- 
ment upon  his  rigiits  as  a  littoral  proprietor. 
The  effect  of  the  plat  made  by  Mr.  Denny 
was  to  separata  the  tract  thereby  covered  into 
distinct  lots  having  definite,  ascertAioed 
boundaries,  and  into  streela  and  alleys  as 
marked  upon  said  plat,  and  to  vest  in  tlie 
public  such  streeta  and  alleys  for  the  pur- 

eises  therein  dssignnted.  That  audi  would 
the  effect  as  to  such  atrects  and  alleys  if 
the  territory  covered  was  upland,  and  owned 
by  said  Denny,  la  conceded,  hut  it  is  con- 
tended that,  as  he  had  no  title  tn  the  land 
below  the   line  of   ordinary  high  tide,   his 

filat,  so  far  as  It  purported  to  cover  such 
itnds.  was  absolutely  void  for  any  and  every 
purpose.  With  this  contention  we  cannot 
agree  so  far  as  Mr.  Denny  himself  is  con- 
cerned. It  Is  perhaps  true  that  as  to  anybody 
having  rights  adverse  to  him  such  would  b« 
the  effect,  but  it  does  not  lie  in  bia  montb 
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to  atj  th&t  that  vUob  no  baa  made  of  record 
U  a  anllltT.  He  is  ettopped  by  the  mating 
of  such  ptAt  from  alleginx  Its  iovalidity, 
and  so  far  M  he  la  concerned  would  not  ne 
heard  to  complain  of  the  ute  by  the  public 
of  the  territory  coTered  by  streets  and  alleys, 
especially  after  the  same  bad  beeD  tasen 
posseesion  of  and  Impcovemeats  thereon 
made.  This  beEng  the  condition  of  Ur. 
Denny,  and  bis  relation  to  the  title  of  the 
lots  bounded  and  described  fa  said  plat,  we 
think  that  one  purchaeins  lots  from  him.  by 
reference  to  saia  plat,  could  acquire  no  better 
title  than  he  bod.  Of  course,  if  one  could 
acquire  title  independent  of  or  adverBe  to 
that  represented  by  Ht.  Denny  at  the  time 
of  the  making  of  the  plat  this  reasoning 
would  not  obtain  ;  but  Bucb  Is  not  the  condi- 
tion of  plaintiS.  Wlialcrer  title  ha  has  he 
obtained  from  Hr.  Denny,  and  we  think  It 
elementary  that  under  the  circumstances  of 
this  case  he  could  get  no  better  title  than 
that  of  his  grantor.  A  deed  conveying  prop- 
erty by  reference  to  a  plat,  or  map  tnereof, 
adopts  such  plat  or  map  as  a  part  of  auch 
deed,  and  one  purchasing  thereunder  becomes 
bound  by  the  boundaries  of  the  lot  purchased 
as  they  appear  on  said  piat  or  map.  ApplT- 
ing  this  rule  to  the  case  at  bar.  it  will  be 
seen  that  the  plaintifC  berein  did  not  pur- 
chase lots  bounded  by  tide-water,  but  those 
tmunded  by  a  deSnite  and  deQoed  line  I2V 
feet  from  the  front  of  said  lots,  so  that  the 
lots  he  purchased  were  bounded  and  con- 
cluded on  the  one  side  by  Front  Street,  and 
on  the  other  side  by  the  alley  next  westerly 
thereof,  and  we  think  he  la  estopped  by  auch 
fact  from  claiming  any  rights  beyond  such 
boundaries  as  against  the  rights  of  the  public 
in  said  alley,  and  of  those  in  possession  of 
the  lots  beyond  such  alley.  Unaided  by 
such  plat,  hla  deed  is  uncertain  and  void. 
Aided  b^  It,  it  becomes  a  valid  deed,  but  of 
a  lot  with  deOnite  boundaries,  and  he  must 
be  bound  thereby.  It  followsthat  the  plain- 
tiff Is  not  entitled  to  the  relief  prayed  for, 
and  tfi^  deeinon  of  tha  lower  eourt  in  so  hold- 
iaemasC  U  ajtrmed,  and  it  is  so  ordered. 
Dnnbar  and  Scott,  JJ.,  concur. 

J.:    I  concur  in  the  result. 


StUemtJ.,  dissenting: 

Both  parties  In  this  case  aaaumed  that  the 
riparian  right  of  wharfage  existed  when  the 
action  was  commenced.  Substantially  their 
only  difference  on  that  subject  was  that  the 
appellant  took  the  position  that  such  rights 
were  not  severable  from  the  ownership  of 
the  upland  excepting  by  a  conveyance  clearly 
ahowmgthattooe  the  purpose  of  the  grantor. 
The  appellee,  on  the  otner  hand,  claimed 
that  any  deed  describing  upland,  or  upland 
and  jho're  land,  by  met«s  and  bounds,  though 
the  high-water  mark  in  either  case  ghould  be 
the  actual  boundarv.  was  sufficient  for  the 
sevemnce  of  the  right  of  wharfage  and  access 
to  the  sea  from  the  upland.  Prom  the  opin- 
ion of  Uie  court  it  does  not  appear  clearly, 
as  the  fact  was,  that  the  land  owned  by 
Denny  constituted  a  mere  atrip  of  some  forty 
feet  in  width  between  Front  Street  on  tlie 
east  and  the  line  of  mean  high  watei  on  the 
wcEt.  This  atrip  seema  to  hare  been  a  rem- 
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nant  left  after  the  original  plat  of  landa 
owned  by  Denny  hod  been  fllf^,  and  which 
he  thereafter  undertook  to  subdivide  into 
lots.  His  plat  was  In  the  usual  form,  and 
had  nothing  upon  It  which  Indicated  that 
there  was  any  navigable  water  embraced 
within  its  limits.  To  the  westward  of  the 
line  of  high  water,  and  130  feet  from  Front 
Street,  he  noted  on  his  plat  what  appeared  to 
be  an  open  strip,  but  without  any  designa- 
tion upon  It  that  It  was  to  be  an  alley,  and 
to  the  westward  of  that  other  lol£  were  noted, 
and  numbered   the  same  as  those  which  e: 


the  plat,  and  apoke  to  him  about  the  pur- 
chase of  some  of  his  "water  lota."  Denny 
told  him  he  would  reserve  him  two.  After- 
wards, in  pursuance  of  this  conversation, 
Denny  executed  to  Kenyon  a  conveyance  of 
lota  6  snd  7  in  one  of  these  platted  blocka. 
Across  these  lota,  from  north  to  south,  the 
meander  line  extended.  It  does  not  appear 
whether  Eenyon  had  at  any  time  seen  Denny's 
plat.  Kenyon  went  Into  possession  of  the 
two  lots  by  his  tenant,  and  erected  upon 
the  lots,  and  extending  therefrom   over  the 

shore  some  60  feet,  a  bulldin "—   ---* 

used  the  building  thus  erecte 

"" enccinent  of  this  suit 

1  Denny  a  quitclaiD 
.  .  .  the  same  plat,  which  lots  were  im- 
mediately to  the  westward  and  in  front  of 
the  lots  of  the  appellant.  The  appellee  there- 
after (and  just  when  is  not  discernible) 
extended  southward  from  other  lots,  in  the 
same  block  which  he  hod  purchased  from 
Denny  In  like  manner,  a  whfuf  over  the  area 
of  lota  5  and  8.  This  action  was  brought  to 
abate  what  appellant  conceived  to  be  both  a 

Eublic  and  a  private  nuisance  in  frnnt  of 
is  lots  and  of  his  building  and  premises. 
I  am  unable  to  understand  upon  what  prin- 
ciple, in  the  light  of  the  decision  of  this 
court  In  the  case  o!  Eiienbaeh  v.  Matfield,  3 
Wash.  — .  13  L.  R.  A.  032,  the  position  Is 
now  taken  that  the  appellant's  main  conten- 
tion was  not  a  good  one.  In  that  case  it  was 
decided ;  fint,  that  a  riparian  owner  now 
has  no  rights  whatever  as  against  the  State 
or  its  grantee  or  licensee  beyond  the  boundary 
of  his  land ;  and.  teanidlu,  that  the  Act  of  18(i4 
was  merely  a  permissive  license  which  ia 
not  available  unless  it  had  been  taken  advan- 
tage of  by  the  shore  owner  liefore  the  adop- 
tion of  the  Conalitution.  This  ruling  de- 
nies any  claim  that  Denny  might  have  had 
that  he  had  any  right  whatever  beyond  hia 
shote  line.  exceptiDK  as  a  licensee,  under 
the  Act  of  18M.  He  took  no  advantrtge  of 
that  license,  and  had  no  title.  Interest  or 
claim  whatever  in  the  waters  or  the  soil  be- 
neath them  beyond  the  line  of  his  land  at 
the  time  he  Sled  his  plat.  His  plat,  there- 
fore, was  utterly  void  for  every  purpose  iis 
to  all  that  part  of  It  which  extended  beyond 
the  upland  ;  and  now  to  aay  that,  nolwtth- 
standnig  he  was  not  the  owner  of  any  land 
beyond  the  water  line,  nevertheless  lie  could, 
by  the  mere  filing  of  a  plat,  exercise  an  au- 
thority which  would  not  only  dedicate  a 
street  or  alley  out  in  the  water,  but  also  re- 
serve to  himself  a  title  or  a  right  still  fur- 
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ther  in  the  Trater,  which  he  could  convey  to 
a  graDl«e  bj  a  quitclaim  deed,  ia  incompre- 
hensible to  me.  It  waa  not  decided,  nor  do 
I  thint  It  was  intended  to  be  intimated,  in 
tiie  case  of  EitenlxKh  v.  Eatfield,  that  the 
owner  of  upland,  who  bad  availed  himself 
of  the  Act  of  1854  by  erectlne  a  structure  In 
the  nature  of  a  wharf  from  hlg  land  into  the 
water,  could  not  prevent  a  mere  stranger, 
such  aa  was  the  appellee,  who  confessedly 
acquired  no  title  whatever  from  Denny,  fioin 
creating  a  nuisance  in  front  ot  him  towards 
the  deep  water.  The  eSect  of  this  decision 
Is  to  sav  that  Denny,  by  Lis  mere  pUt,  could 
set  aside  the  Act  of  1854,  and,  while  giving 
to  Keuyon  more  than  the  Act  of  1854  contem- 
plated up  to  the  west  line  of  his  lots,  could 
absolutely  deprive  him  from  going  therefrom 
to  the  deep  water.  In  a  word,  this  court. 
having  rejected  all  forms  of  riparian  rights, 
nnw  concedes  to  a  shore  owner  prior  to  the 
Constitution  rights  which  have  never  been 
conceded  to  him  outside  of  Rhode  Island  and 
Minnesota,  where  he  is  said  to  have  sub- 
stantially the  whole  title  to  deep  water. 

I  thlDE  the  court  is  entirely  mistaken  as 
to  the  effect  ot  such  a  piat.  Section  2328 
and  following  sections  of  the  Code  do  not 
say  who  may  make  or  flle  a  plat  of  "  


the  sale  of  any  lots,  record  a  plat,  and  that 
the  effect  ot  such  a  plat  shall  be  to  all  In- 
tents and  purposes  the  same  as  a  quitclaim 
deed.  Now,  it  is  the  Brat  principle  of  plat- 
ting, that  the  one  who  plata  must  be  the 
owuer  infeeotthelnnd  platted.  Bays  Angcll 
on  Highways  (6  182)  :  "Dedication  is  an 
appropriation  of  land  to  some  public  use, 
made  by  the  owner  of  the  fee ;"  and  in  sec- 
tion 134.  "A  primary  condition  of  every 
valid  dedication  is  that  it  shall  be  made  by 
the  owner  of  the  fee."  Herman  on  Estoppel 
(§  1148).  says:  "A  primary  condition  of 
every  valid  dedication  ie  that  it  shall  be 
made  by  the  owner  of  the  fee.  or  of  an  estate 
therein. "  la  Lttv.  Lake.  14  Mich.  12,  Judge 
Cooley  said:  "The  plat  put  in  evidence 
was  mode  by  Brooks  and  Crane  at  a  time 
when  they  do  not  appear  to  have  had  any  in- 
terest in  the  land,  and  if  the  execution  [of 
the  plat]  had  been  in  all  respects  in  due  form 
it  could  not  have  had  the  effect  which  the 
Statute  gives  to  plata  executed  4nd  acknowl. 
edged  under  its  provisions.  The  Statute 
then  in  force  provided  for  the  making,  ac- 
knowledging and  recording  of  town  plats  by 
the  proprietors,  and  it  is  impossible  to  give 
the  peculiar  statutory  effect  of  a  present  con- 
veyance to  a  plat  made  by  persons  who  at 
thb  time  had  no  title  to  convey,  even  though 
they  may  have  afterwards  become  the  owners. 
And  as  the  Healing  Act  of  1850  was  confined 
in  its  scope  to  imperfect  acknowledgments, 
It  could  not  give  eHect  to  a  plat  which  no 
acknowledgment  could  have  made  effectual 
at  the  time  it  was  made. "  This  decision  was 
concurred  In  by  Judga  Christlancy  and  Camp- 
bell, 

The  case  of  Bhole  v.  Attg-  Oen. ,  32  Ala,  190, 
is  considered  a  leading  case  upon  this  sub- 

)ect,  and  therein  the  court  held  not  only  that 
t  must  tie  the  owner  of  the  fee  who  could 
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make  a  lawful  dedication  which  tbe  HtaXo 
even  could  take  advantage  of,  but  that  if  the 
land,  at  the  time  of  Uie  attempted  dedica- 
tion, was  covered  by  a  mortgage,  the  mort- 
gagor could  not  dedicate  without  the  acquies- 
cence of  the  mortgagee. 

In  Baugan  v.  Mann,  09  111.  493,  which 
was  an  injunction  to  prevent  one  who  held 
title  undw  Sprague,  wno,  it  waa  alleged, 
bad  dedicated  an  alley  in  the  rear  of  appel- 
lee's premises,  it  was  said:  "The  evidence 
fails  to  show  title  in  Bpragne,  Unless  he 
owned  the  fee  he  could  make  no  dedication 


is  to  donate  to  the  public  streets,  alleys  and 
public  grounds,  must  of  necessitv  have  some 
title  to  the  property  to  I>e  affected  by  his  act. 
A  grant  to  the  public  is  not  established  by 
simply  showing  that  a  town-site  haa  been  laid 
out.  The  party  claiming  benefits  of  a  grant 
must  go  further,  and  ahow  the  title  of  the 
party  Tayinit  out  the  town,  and  thus  nnder- 


wbetber  a  dedication  of  land  In  front  of  the 
City  of  Portland,  between  the  Willamette 
River  and  the  westerly  side  of  tbe  street, 
which  was  made  before  September  27,  1650, 
waa  of  any  validity,  the  court  aaid  :  "The 
next  question  presented  is.  Did  ttie  court  be- 
low err  in  refusing  to  instruct  the  jury  that 
a  dedication  of  tbe  property  in  question,  to 
be  binding,  and  to  aivert  the  title  from  the 
donor  to  the  public,  must  have  been  since  the 
27th  day  ot  September.  1860T  I  regard  this 
question  as  settled  by  the  case  of  Zoanida]* 
V.  Parritk,  82  U.  8-  21  How,  390,  IB  L,  ed. 
80,  which  case  arose  on  the  question  ot  the 
dedication  of  the  levee  In  the  same  City  of 
Portland,  and  by  these  same  proprietors  of  a 
town-aite.  and  was  governed  by  the  same 
considerations  in  this  respect  as  govern  this 
case,  where  it  was  held  that  a  dedicntion 
made  prior  to  Act  of  September  27,  1850, 
was  void  for  want  of  any  title  in  the  donora 
at  the  time  of  dedication,  the  title  then  be- 
ing in  tbe  Dnitod  States."  In  England  the 
rule  has  been  the  same,  the  leading  case  be- 
ing Wood  V.  Veai,  5  Bom.  &  Aid,  454.  where 
It  was  held  that  a  tenant  for  ninety-nine  years 
could  make  no  dedication  to  the  public,  nor 
could  anyone  else  excepting  the  owner  in 
fee. 

The  latest  case  upon  this  subject,  and  one 
which  is  almost  exactly  the  same  as  the  caae 
at  bar,  is  that  of  Mugi  v.  Apaiaehicola  Ogi' 
terC.  &F.O0.,  25Pla,  656.  It  seems  that  the 
original  plat  of  the  City  of  Apaiaehicola, 
located  on  the  bay  of  that  name,  showed  an 
open  space,  which  was  denominated  on  the 
plat  "Florida  Promenade,"  and  it  was  con- 
tended by  the  owner  of  land  in  the  neigh- 
borhood tliat  the  dedication  of  the  promenade 
carried  with  it  the  right  to  the  public  to  have 
the  waters  of  tbe  bay  in  front  kept  clear  of 
all  obstructions.  The  court  said :  "Tbe  ded- 
ication of  the  promenade  by  the  Apaiaehicola 
Land  Company  was  more  than  fifty  years  ago. 
What  rl£ht  had  the  company  to  make  a  ded- 
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right  in  the  Bubmergea  l&ads  thereof,  and 

coula  not  dedicate  these.  AdmittiuK  that 
accretions  to  the  soil  of  the  promenade  had 
become  a  part  of  it,  that  was  a  conCingencj 
which  did  not  aathorize  the  dedication  of 
lands  under  the  water  in  front  of  the  prome- 

Denny'B  plat  was  good  to  the  water's  edge. 
Beyond  th«t  it  waa  void.  Even  Denny  him- 
self  was  not  estopped  to  sar  aa  mnch.  In 
■ucb  cases  there  Is  do  qoestion  of  estoppel. 
The  real  question  is,  Do  the  facts  show  a 
dedication  either  itatutory  or  common  lawT 


Save*  T.  XAvingtton,  84  HIch.  9H.     BiTlng 

had  absolutely  no  title,  or  shadow  or  claim 
of  title,  the  maker  of  the  plat  was  free  to 
deny  it  at  any  time,  and  so  could  any  of  his 
grantees  of  the  uplsnd,  although  their  deeds 
purported  to  convey  something  whlcb  had  an 
eiistence.  Perhaps,  on  the  whole  case,  the 
Judgment  of  the  court  la  right,  however,  as 
there  was  evidence  tending  to  show  laches  on 
the  part  of  Kenyon  In  prosecuting  his  suit 
for  injunction  until  the  structuree  he  com- 
plained of  tiad  been  erected  and  used  for  a 
considerable  period,  and  on  this  ground  I OD 
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k  lequlTcd  by  Bev.  8tst.U8I,  (MOT, 
tite  pafentaorguardiaiiaof  twenty-flie  or  more 
dilldreD,  oannvt  be  reetrtoted  bj  tlie  board  of 
school  oommlffiioiien  of  a  olt;  to  sobools  ot  tnr- 
talnicTad«,butmay  beoompeUed  tn  any  plaoelD 
tbeoity  wheiea  public  Robool  la  tansrht  witli  Iti 
otte    ■  -     --.     - 


(JfeBrldc  and  ad*,  JJ^  dftwnU 
(JuneO^Un.) 

APPEAL  by  defendant  from  a  judgment  of 
Ibe  Circuit  Court  for  Hariou  County  in 
favor  of  relaior  in  a  proceeding  inxtituted  to 
compel  tbe  making  of  provision  for  Ihe  teach- 
lup  of  the  Qermaa  language  in  School  No.  32, 
la  the  City  of  Indianapolis.     AMrmed, 

The  facta  are  staled  in  the  opinion. 

Mettn.  Dnnomn  A  Snallh  for  appellants. 

Mettrt.  L.  B.  Swift  and  W.  P.  FIishbMk 
for  appellee. 

BrUl«r,  J.,  dellTered  the  oplolon  of  tlie 

TliiB  was  a  proceeding  by  mandate  to  com- 
pel the  Board  of  School  Commissioners  of 
tbe  City  of  Indianapolis  to  introduce  the 
German  language  as  a  branch  of  study  into 
School  No.  32,  upon  the  demand  of  parents 
and  guardians  of  children  In  alt^dance 
upon  that  school. 

The  Action  waa  predicated  upon  g  4497, 
Bev.  Btat.  18S1  (Acts  1669.  p.  40),  which 
reads  aa  follows:  "The  common  schools  of 
the  State  shall  be  taught  In  the  English 
language ;  and  the  trustee  shall  provide  to 
bave  taught  In  them  orthography,  reading, 
writing,  arithmetic,  geography,  Eoglisb 
grammar,  physiology,  blatory  of  the  United 
States,  and  good  behavior,  and  such  other 
btanchea  of  lesmlng  and  other  languages  as 
the  advancement  of  pupili  may  require  and 
IS  L.  R.  A. 


the  trustees  from  time  to  time  direct  And 
whenever  the  parents  or  guardians  of  twenty- 
five  or  more  children  In  attendance  at  any 
school  of  a  township,  town  or  city  shall  so 
demand,  it  shall  be  the  duty  ot  the  school 
trustee  or  trustees  ot  said  township,  town  or 
city  to  procure  eflicient  teachers  ana  introduce 
the  German  language  aa  a  branch  of  study  into 
such  schools:  and  the  tuition  in  said  schoola 
shall  Im  witliout  charge:  provided,  such  de- 
mand is  made  before  the  teacher  for  said  dis- 
trict is  employed." 

The  verified  petition  for  the  alternative 
writ  alleges,  In  substance,  the  following 
facts;  That  one  of  the  schools  of  the  City, 
under  tbe  management  of  said  Board  of 
School  Commissioners,  is  a  school  known  aa 
Public  School  No.  32.  That  the  school  year 
of  the  City  extends  from  September  in  each 
Tear  to  June  of  the  following  year.  That 
before  any  teachera  for  said  s<£oo' 


-,  tbe 


parents  and  guardians  of  one  hundred  and 
twelve  children  in  attendance  at  said  school 
petitioned  and  demanded  of  the  appellant 
Board  that  it  procure  and  empluy  efficient 
teachers  and  introduce  the  Qerman  language, 
as  a  branch  of  study,  into  said  school  lor 
the  coiting  school  year.  That  said  Board 
refused  to  grant  said  demand,  but  went  on 
and  employed  t«achers  to  teach  all  the  other 
branches  required  by  law  in  said  school,  and 
still  other  branches  not  required  by  law :  but 
all  the  time  refused  to  provide  for  teaching 
liie  German  language  in  said  school.  The 
petition  to  tile  Board  was  set  out  in  full 
with  the  names  ct  the  children  and  wards. 
This  suit  was  begun  June  21,  1890. 
To  this  the    appellants    answered,   that, 

Srlor  to  the  filing  01  the  demand  for  tbe  teach- 
]g  of  German,  said  Board,  having  con- 
sidered  tbe  grading  of  the  Indianapolis 
schools  and  tbe  course  of  instruction  therein, 
and  the  teaching  of  Qerman  therein,  and  the 
employment  of  teachers  therefor,  and  what 
branches  required  by  the  advancement  of 
pupils  should  be  taught  in  addition  to  tbe 
statutory  brandies,  all,  In  connection  with 
the  revenues,  ttad  determined  that  German 
should  be  taught,  and  could  be  efficiently 
taught  for  the  Taat  seven  years  of  the  twelve 
years'  course  of  said  Indianapolis  schools ; 
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th&t  thfl  revenue!  of  the  Boud  would  not 
permft  the  teaching  of  German  to  a  greater 
extent,  and  the  Bowd  had  determined  to  em- 
ploy teachers  for  the  last  seven  years  of  the 
course ;  that  the  Board  had  graded  tbe 
Kbools ;  that  it  had  erected  buildlngfl  fn 
TariouB  parts  of  the  City  convenient  of  ac- 
cess to  pupils,  and  had  so  arranged  that  pu- 
pils In  lower  grades  could  attend  school 
nearer  home,  while  those  In  higher  grades, 
heing  older  and  fewer  in  number,  attended 
at  buildings  more  remotely  located  ;  that  the 
number  of  pupiia  attending  In  the  last  seven 

Kara  of  tlie  course  was  6,843,  and  would 
greater  the  coming  year ;  that  the  estl- ' 
mated  revenue  for  the  coming  rear  would  be 
$253,973,  of  which  amount  $210,000  would 
be  required  for  tuition  under  the  present 
plan  of  the  Board ;  that  Public  School  No. 
S3  iiad  been  erected  upon  these  principles, 
and  that  for  many  years  no  pupils  advanced 
beyond  the  dfth  vear  of  the  school  course 
have  attended  or  been  teuglit  In  said  school 
building :  that  none  of  the  pupils  mentioned 
iu  the  petition  for  teaching  Oennan  in  said 
Bctiool  No.  22  have  advanced  to  the  sixth 
grade,  and  therefore  they  are  not  entitled 
to  enter  classes  where  Oennan  is  taught ; 
that  as  soon  as  said  pupils  reach  the  sixth 
year  they  will  go  to  huildinKs  where  Ger- 
Doan  is  tauglit,  and  may  there  study  It;  that 
with  the  revenue  at  command  there  is  no 
other  feiisible  method  of  grading  the  schools 
of  Indinnepolis. 

To  this  answer  the  appellee  replied,  that 
for  mFLn;  yesrs  the  City  has  tieen  tutxitvided 
for  general  school  purposes  bv  the  Board  by 
erecting  school  buildings  throughout  the 
City  to  which  children  living  near  hare  been 


grades  taught:  it  has  been  the  custom  of 
parents  and  guardians  to  file  petitions  for 
the  teaching  of  Oennan  like  the  petition 
filed  with  the  complaint  for  the  teaching  of 
German  in  public  school  No.  22;  that  the 
Boud  has  complied  with  said  petitions  aud 
has  introduced  the  German  language  accord- 
ingly ;  that  until  tlie  recent  refusal  of  the 
B<^rd.  it  was  suppoHed  by  tiie  comtnunity 
that  it  would  continue  such  compliance: 
that  at  a  meeting  of  the  Board  in  June.  1690. 


it  had, 


,    refused  to   provide  for 


any  of  the  schools  of  said  City  durinr  the 
comine  school  year;  that  2,000  children 
desired  to  study  the  German  language,  but 
under  the  plan  of  the  Board,  as  described 
in  the  answer,  only  800  of  these  could  do  so  ; 
that  tbe  Board,  white  refusing  to  provide 
for  teaching  the  German  language,  proposed 
to  provide  for  teaching  the  following 
branches  not  required  by  law,  at  an  expense 
out  of  the  school  revenues,  as  follows : 

Mualo,  $18,000;   drawing.  $16,000;   mau- 
nal    training,     $1,S00;    physical    training, 


etry,  $1,000;  English  literature.  $2,000: 
general  history,  $fiO0 ;  algebra.  $3,000 ;  Latin, 
$1,000;  training  school  for  teachers,  $1,600: 
civil  government,  $800;  rhetoric.  $3,000: 
botany,  $000. 
13  L,  a  A. 


That  physical  trainine  li  a  new  brancli  of 

study  which  the  Board  intends  to  Introduce 
for  the  coming  school  year ;  that  if  the  teach- 
ing ot  German  were  provided  for  by  the 
Board  wherever  demands  like  the  one  la  the 
complaint  have  been  made,  the  same  would 
CoBt  not  to  exceed  $10,000  tor  the  coming 
school  year;  that  the  number  of  pupils  in 
the  grades  comprising  the  firat  five  years  ot 
the  schools  during  the  past  year  was  11,041, 
and  will  be  greater  during  the  coming  year. 

To  this  reply  the  appellants  demun^  for 
want  of  facta;  the  demurrer  was  overruled 
and  exception  taken.  After  trial  a  judg- 
ment was  entered  directing  the  mandamus  to 
issue.  The  appellaata  appealed,  and  the  only 
error  assigned  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  reply. 

The  claim  is  made  by  the  appellee  that  the 
only  question  presentm  by  the  record  is  as 
to  the  power  of  the  appellauts,  In  their  dis- 
to   refuse   to   introduce    the   study 


the  filing  of  a  proper  petition  tberufor  by 
the  requisite  number  oi  parents  and  guanl- 


the  City  in  which  proper  peti- 
tions were  filed  for  tbe  same,  was  voted  down, 
and  a  motion  made  to  provide  for  the  teach- 
ing of  the  language,  as  set  forth  in  the 
defendant's  answer,  was  not  finally  acted 
upon :  followed  by  the  averments  that  "said 
defendants  have  refused  to  provide  for  any 
teaching  of  the  German  language  in  any  of 
the  schools  of  said  City  during  the  coming 
school  year." 

The  appellee  insists  that  the  reply  shows 
that  the  appellant  refused  to  comply  in  any 
manner  with  the  mandate  of  the  Statute  to 
introduce  the  language  as  a  study  into  the 
public  schools;  and  that  therefore  the  court 
did  not  err  in  overruling  tlie  demurrer  to  tlie 

To  give  the  li 
fleet  claimed  t 
be  to  eliminate  from  the  case  the  only  que 
tion  about  which  tbe  parties  litigant  dis- 
agree ;  for  the  appellants  admit  tbat.  UDon 
the  tiling  of  a  petition  by  the  parente  and 
guardians  of  the  requisite  number  of  chil- 
dren, the  Statute  imperatively  requires  tlw 
language  to  be  taught  In  the  schools. 

The  answer  to  which  this  reply  was  filed 
alleges  that,  in  May,  1S90,  the  Board  deter- 
mined to  provide  for  the  teaching  of  German 


of  the  court.  The  meeting  of  tbe  Board,  at 
which  the  motion  was  made  to  employ  tesich- 
ers  and  provide  for  the  introduction  of  the 
language  inte  the  public  schools,  was  held 
In  June.  This  action  waa  commenced  In  the 
same  month  and  the  reply  filed  on  the  11th 
of  July  ;  the  schools  were  not  to  begin  until 
September  following.  There  is  no  oxpreaa 
negation  of  Uie  facts  alleged  in  the  answer, 
that  the  Board  intended  to  make  provision 
for  German  In  the  schools  before  the  opening 
of  the  school  yew. 
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We  uudcTBCanil  the  alle^atloiu  of  tbe  repir 
referred  to,  when  read  in  coDoectlon  with 
the  aoBwar,  to  mean  tliat  the  Board  had  at 
that  meeting  refused  to  provide  for  its  totro- 
ductiOQ  :  and  not  that  thejr  would  not  do  ao 

Klor  to  the  opening  of  the  schools  in  Bepiem- 
r,  in  the  manner  detenntned  upon  at  lh«ir 
Uaj  meeting.  The  purpose  of  tlie  action 
was  to  compel  the  defendants  to  Introduce 
the  stad;  ia  a  particular  achool ;  all  tbe  al- 
legations of  the  petition  for  a  mandate  re- 
ferred to  that  achool ;  the  theory  of  the  relator 
confined  him  to  that  position.  The  judg- 
iDcnt  of  the  court  \*as  In  accordance  with 
that  UieoTj,  and  by  It  the  defendants  were 
commanded  to  employ  efficient  teadien  and 
iotroduce  tbe  language  as  a  branch  of  study 
Into  that  particular  school,  no  order  being 
made  with  reference  to  the  other  schools  of 
the  City. 

This  case  is  to  be  determioed  by  the  an- 
■wer  to  tbe  question :  Wliat  did  the  General 
Assembly  mean  by  the  nse  of  tbe  words  "any 
■chool"  when  it  said,  in  the  Act  approved 
Hay  S,  18t)9:  "And  whenever  the  parents 
or  guardians  of  twenty-five  or  more  children 
In  attendarice  at  any  school  of  a  township, 
town  or  city  shall  so  demand.  It  ahall  be  the 
duty  of  the  school  trustee  or  trustees  of  said 
township,  towD  or  city  to  procure  efficient 
teachers  and  introduee  the  German  language 
as  a  branch  of  study  into  such  schools." 

The  position  of  tbe  appellee  is,  that  the 
parents  and  guardians  of  more  than  twenty- 
five  pupils  Id  attendance  upon  public  school 
No.  22,  haTing  at  the  proper  time  filed  the 
requisite  petition,  it  l)ecame  the  duty  of  the 
Bc«rd  of  School  Commissioners  to  provide 
for  its  teaching  In  that  particular  school,  no 
matter  what  arrangements  may  have  been 
made  to  have  it  taught  in  other  schools  and 
to  other  scholars. 

The  position  of  the  appellant  is,  that  while 
the  filing  of  the  petition  makes  it  Incumbent 
npon  the  Board  to  have  the  language  taught 
in  tbe  schools  of  tbe  City,  l£ey  may,  in 
their  discretion,  determiue  in  what  schools, 


they  have  provided  for  Its  teaching  in  _. 
of  the  Bchools  of  the  City,'  convenient  of  __ 
cess  to  the  grades  in  which  the  language  is 
assigned,  they  have  fully  comoHed  With  the 
law,  and  cannot  be  compelled  to  have  it 
taught  in  public  school  No.  22. 

In  arriving  at  a  correct  solution  of  the 
question  involved,  it  is  instructive  to  note, 
in  a  general  way,  the  origin  and  growth  of 
the  legislation  upon  the  subject  under  coo- 
■ideration.  For  many  years  prior  and  subse- 
qoent  to  the  adoption  of  our  present  Constl- 
^tioD,  the  wlectlon  of  teachers  and  designa- 
tion oi  the  atudlet  to  be  taught  in  the  public 
schools  wei«  under  the  exclusive  ctmtrol  of 
Kbool  meetings,  compoeed  of  the  patrons  of 
each  school.  The  first  leglslatlTe  recogni- 
tion of  specific  studies  was  in  the' Act  of  March 
4. 1858,  which  provided  that  nopersonahould 
be  licensed  to  teach  in  Uie  public  schools 


onless  they  posaeased  "  a  knowledge  of  ortbog- 
— ■■"     reading,    writing,    geography   and 
b  grammar.", 
In  eectloa  ISO  of  the  Act  of  1608,  which 


raph: 


.phy. 


is  the  rudiment  of  the  section  under  M-hlch 

this  action  was  brought,  it  was  enacted  tiiat 
"  tiie  common  schools  shall  be  taught  in  Uie 
English  language :  provided,  however,  that 
schools  may  teach  other  languages  in  addi- 
tion to  the  English  OS  a  branra  of  education.' 

In  the  Act  of  March  8,  189S,  it  was  pro- 
Tided  that  "the  common  schools  of  the  State 
shall  be  taught  in  tbe  English  language  :  and 
the  biistee  shall  provide  to  have  taught  In 
them  orthography,  reading,  writing,  arith- 
metic, geography,  Engliah  grammar  and  good 
behavior ;  and  such  other  braocbes  of  learn- 
ing and  other  languages  as  the  advancement 
of  the. pupils  may  require  and  the  trustee 
from  time  to  time  dirnst.  And  the  tuition 
Id  Bald  school  shall  be  without  charge." 

This  remained  the  law  until  the  Act  of 
May  S,  1809,  tupra,  was  enacted. 

The  first  question  is,  omitting  for  the  pres- 
ent all  consideration  of  the  effect  of  subsa- 
auent  legtslatioQ,  to  determine  If  possible 
le  legislative  intent  in  the  enactment  of 
this  Amendment  of  May  S,  1869,  in  which, 
after  adding  physiology  and  hlBtory  of  the 
United  States  to  the  required  studies,  the 
conditional  provision  was  mode  for  the  teach- 
ing of  the  Gennau  language. 

The  Act  of  1865,  which  was  amended,  re- 
quired seven  named  branches  of  learning  to 
be  taught,  and  other  studies  and  languages, 
at  Uie  option  of  tho  school  trustees.  It  was, 
underthat  Act,  within  the  power  of  the  school 
trustees.  If  they  so  desirM,  to  have  physi- 
ology, history  of  the  United  States  and  tho 
German  language  taught  in  the  public 
schools.  The  object  of  the  Amendment  was 
to  compel  the  teaching  of  physiology  and 
history  of  the  United  States,  and  to  with- 
draw the  German  language  from  the  list  of 
purely  optional  languages  that  might  be 
taught  at  the  discretioo  of  the  trustees,  and 
place  It  condltloDslty  in  tbe  list  of  roqulred 
studies.  By  this  legislation,  the  law-mah- 
ing  power  discriminaled  in  an  emphatio 
manner  in  favor  of  the  teaching  of  the  Ger- 
man over  that  of  any  other  language.  This 
Amendment  was  dou'btlees  brought  about  by 
the  fact  that  we  had  then,  as  now,  a  large 
population  speaking  the  Oermao  language, 
who  desired  that  their  childnm  shoold  re- 
ceive instruction  in  that  language.  Taking 
Into  consideration  the  course  of  legislation 
and  the  circumstances  under  which  it  wu 
enacted,  we  are,  If  possible,  to  determine 
from  tbe  reading  of  the  Act  In  what  schools 
the  Legislature  Intended  the  language  should 
be  taught. 

The  rule  of  construction  to  be  adopted  li 
provided  by  Statute,  and  is  as  follows: 

Rev.  Stat.  1881,  g  240':  "The  conatructlon 
of  all  statutes  of  this  State  shall  be  by  the 
following  rules,  unless  such  construction 
be  plainly  repugnant  to  the  Intent  of  the  Leg- 
islature or  01  the  context  of  the  same  statute. 

"First.  'Words  and  phrases  shall  be  taken 
in  their  plain  or  ordinary  and  usual  sense. 
But  technical  words  and  phraMS,  having  a 
peculiar  and  appropriate  meaning  in  law, 
shall  be  understood  according  to  their  tech- 
nical import." 

Ab  the  Act  under  consideration  does  not 
.contain  technical  words  or  phrases,  rotating 
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naed  In  their  "plain,  ordioAty  and  usual 
■ense."  In  towDBbips,  towns  and  cities  In 
wbicb  but  a  Blngle  Bcbool  ia  taught,  the  ao- 
luttoD  of  the  question  is  essv ;  tbe  trouble 
ariseB  in  towns  and  cities  in  wnicli  tbe  BchoolB 
are  taught  in  man;  acboolhouaas  placed  In 
different  localities,  the  whole  befog  under 
one  management  and  control. 

While  the  question  uaj  not  be  entiiely 
free  Itom  doubt,  we  have  arrived  at  tbe  oou- 
elusion  that  the  words  "anj  acbool,"  as  used 
Id  this  Statute,  mean  and  cle8lgtu>t«uiT  place 
where  a  public  school  la  taught,  vfitb  Its 
complement  of  teachers  and  scholars.  Buch 
we  believe  to  be  tbe  ordlnarf  and  usual 
meaning  of  the  word  "school ;"  and  that  this 
construction  Is  necessarj  to  give  effect  to  the 
object  Intendi^  in  Its  enactment.  Such,  in- 
deed, seems  from  tbe  reply  to  have  been  the 
construction  placed  upon  the  Act  by  tbe  ap- 
pellants and  their  predeoeBsots  in  control  of 
the  city  schools  for  many  rears  prior  to  die 
jear  1800.  B7  tbe  terms  01  this  Act,  tbe  in- 
troduction of  no  other  study  Into  the  public 
schools  Is  made  to  depend  upon  the  demand 
or  request  of  tbe  patrons  of  the  school  1  but 
OD  the  coDtrarj,  it  has  been  the  evident  de- 
sign of  the  Legislature  to  establish,  as  far  as 
possible,  a  uunonn  course  of  study  through- 
out the  whole  State. 

We  take  it  Uut  tbe  exception  to  the  coune 
of  legislation  was,  primarily,  for  tbe  benefit 
of  parents  and  guardians  who  desired  their 
children  and  wards  to  receive  instruction  in 
tbia  laoKoage ;  and  tl.jt  a  construction  that 
would  defeat  this  purpose  oarht  not  to  be 
entertained  if  it  can  be  avoldea.  We  are  of 
.the  opinion  that  the  Legislature  contemplated 
that  the  parents  and  guardians  of  the  chil- 
dren In  attendance  upon  a  school  who  would 
demand  the  introduction  of  the  German  lan- 
guage would  do  so  for  the  purpose  of  enab- 
ling tbelr  children  and  wards  to  engage  in 
Its  studT,  and  not  for  the  purpose  of  enabling 
some  otner  children  and  other  wards  of  an- 
other grade  and  In  attendance  upon  a  school 
taught  In  some  other  schoolhouse  to  receive 
BU<£  instruction.  In  this  case,  the  parents 
and  guardians  ol  112  pupils  In  attendance 
upon  public  school  No.  32  asted  to  have  the 
German  language  taught  in  that  school,  with 
the  undoubted  motive  of  having  their  children 
and  wards  engage  in  its  study.  In  answer  to 
this  request  tbe  appellants  say,  in  effect; 
"  We  will  not  have  this  language  taught  in 
this  school  and  to  vour  chiloren  and  wards 
attending  It,  but  will  introduce  the  study  in 
some  other  school  In  some  other  part  of 

City,  and  to  some  other  pupils."  We  re„ 

this  as  a  strained  and  unnatural  construction 
of  the  words  of  the  Act,  utterly  subveisive  of 
the  purpose  of  its  enactment.  It  tbe  position 
of  the  appellants  Is  the  correct  one,  a  petition 
by  the  parents  and  guardians  of  twenty -Ave 
pupils  In  attendance  upon  any  one  of  the 
many  public  schools  in  tbe  City  of  Indianap- 
olis  will  cause  the  Introduction  of  the  Ger- 
man language  into  the  schools  of  the  City, 
as  effectually  and  fully  as  if  it  bad  been 
petitioned  for  In  each  school  by  the  requisite 
number  of  parents  and  gLtardiana  We  need 
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not  characterize  a  construction  that  leads  to 
such  a  result. 

Four  years  after  tbe  passage  of  this  Act  pro- 
viding for  the  introduction  of  German  Into 
the  public  schools,  when  petitioned  for,  tbe 
Legisiature  passed  tbe  Act  of  March  S.  1871, 
which  is  in  force  only  in  the  City  of  Indian- 
apolis. By  this  Act,  the  control  of  the 
Subllc  schools,  which  prior  to  that  time  bad 
evolved  upon  the  school  trustees,  wss  trans- 
ferred to  the  Board  of  School  Commissioners. 
Among  tbe  other  duties  of  their  office,  tbey 
were  authorised:  "First.  To  district  the 
City  tea  the  purpose  of  electing  school  com- 
missioners therein ;  andalso  to  subdivide  the 
City  for  general  school  purposes.  .  .  . 
Seventh.  Toeetablisband  enforceregulations 
for  tbe  grading  of,  and  courae  of  instruction 
in  tbeachools  of  tbe  City,  and  for  tbe  govern- 
ment and  discipline  of  such  schools."  Rev. 
Stat.  1881,  g  4460. 

Section  8  of  this  Act  (Bev.  Stat.  1881, 
g  4468)  continues  In  force  within  the  City 
all  of  the  general  school  laws  of  the  State 
which  are  not  inconsistent  with  the  provisi 


as  forming  but  single  school  districts  therein, 
distinct  mm  ttie  townsbips  in  which  Uiey 
are  sitoated." 

It  is  earnestly  contended  by  tbe  appellants 
that,  inasmuch  as  all  tbe  schools  of  a  town  ot 
city  form  but  a  single  school  district,  In 
which  tbe  school  coromlssiooen  may  assign 
tbe  pupils  to  such  school  as  tbey  choose  :  and 
as  tbey  are  given  antliority,  in  their  discre- 
tion, to  "establish  and  enforce  regulations  for 
the  grading  of  and  course  of  instruction  in  the 
schools  of  the  City,"  tbey  may  determine  In 
what  schools  and  to  what  grades  of  the  pupils 
the  German  language  may  be  taught.  We 
do  not  think  that  the  Act  of  1871  either  re- 
peals or  modifies  the  sections  of  tbe  Act  of 
1869  under  consideration.  In  fact,  we  do 
not  regard  tbe  provision  authorising  tbe 
grading  of  the  pupils  as  greatly  enlarging 
the  auOiority  of  the  school  officers  in  that 
respect.  The  power  of  the  School  Commis- 
sioners to  establish  and  enforce  regulations 
for  grading  the  schools  and  regulating  the 
course  of  study  must  be  exeroised  subject  to 
the  dominant  law  of  the  State.  Tbe  grant 
of  a  power  which  is  a  mere  permission,  not 
a  command,  to  grade  the  schools  or  establish 
a  course  of  stut^  cannot  be  held  to  authorise 
tbe  school  commissioner  to  disregard  a  posi- 
tive and  speciflc  law  of  the  State. 

While  UteCItT  of  Indianapolis  does,  tot 
the  purpose  of  tbe  enumeration  and  listing 
of  sdiool  children,  and  for  many  other  pur- 
poses, constitute  a  single  school  district,  It 
can  hardly  be  aald  to  nave  but  one  school. 
The  mere  statement  of  the  proposition 
would  seem  to  be  sufficient.  The  Act  of 
1671  authorizes  the  School  Commissioners 
to  subdivide  the  City  for  general  school  pur> 
poeea.  The  pleadings  show  that  they  have 
subdivided  the  City  for  school  purposes  and 
erected  school  buildings  In  different  parts  ot 
tbe  City,  and  assigned  pupils  to,  and  num- 
bered  them  as,  different  sriiools.    This  makes 


lasi. 
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them  as  effectually  and  distinctly  different 
•cbools  as  those  in  a  country  townahip. 

The  appcJIantB  say  in  their  answer  that 
they  have  considered  the  subject  o!  the  study 
of  Oerman  in  connection  with  their  resources ; 
and  that  with  their  aTallable  resources  they 
cannot  provide  for  the  teaching  of  German 
for  any  greater  lenrth  of  time  tlian  seven 
years  ont  of  the  twelve- year  course. 

We  are  of  the  opinion  ttiat  the  aliegatione 
contaiited  in  the  answer  showing  want  of 
funds  are  fully  met  by  the  reply.  The  an- 
swer shows  that  the  appellants  had  on  hand, 
unappropriated,  over  $40,000  more  than 
would  be  required  for  tuition  upon  the  sys- 
tem of  grading  and  plan  of  employment  of 
teachers  as  adopted  by  the  Board.  The  reply 
■ays  that  it  will  cost  only  $10,000  to  provide 
for  Instruction  in  the  Gennan  language  wher- 
ever demanded.  This  is  a  complete  reply  to 
this  portion  of  the  answer.  But  the  reply 
goes  further  and  shows  that  in  the  estimated 
expense  of  ranning  the  schools,  as  set  forth 
in  ihe  anawer.  there  is  included  a  Bum  In 
excess  of  (60.000  for  teaching  music,  draw- 
ing, manual  training,  physical  training, 
chemistry,  physics,  Qreek,  book-keeping, 
geometry,  English  literature,  general  his- 
tory, algebra,  Latin,  training  school  for 
teai^ers,  civil  government,  rhetoric  and 
Iwtany.  None  of  these  studies  are  named  in 
the  Statute  as  required  studies ;  but  their 
teaching  is  provided  for  under  the  general 
direction  for  the  teaching  of  "such  other 
branches  of  learning  and  other  languages 
as  the  advancement  of  pupils  may  require  and 
the  trustee  from  time  to  time  direct. "  Under 
this  Statute,  we  hold  tliat  it  ia  incumbent 
upon  the  sdiool  authorities  to  provide  for 
the  leaching  of  thoae  studies  that  are  ex- 
pmsly  named  and  provided  for,  and  that 
they  cannot  appropriate  tlie  school  funds 
for  ttie  teaching  of  optional  studies,  and 
ttien  say  that  they  cannot  comply  with  the 
requirements  of  the  Statute  tor  want  of  funds. 
We  do  not  desire  that  this  construction  of 
this  section  of  tlie  Statute  shall  be  under- 
stood aa  a  curtailment  of  the  enlarged  dis- 
cretion given  the  Board  of  School  Commlg- 
sioners  In  tlie  control,  grading  and  manage- 
ment of   the  public  schoola,  except  in  so 


ml  Bsl  oners  is  a 
qatai  corporation  possessing  by  necessary  im- 
plication such  powers  as  are,  or  may  be, 
necessary  to  carry  out  the  purpose  for  which 
it  was  created ;  but  these  powers  must  be  ex- 
ercised subject  to  the  paramount  laws  of  the 
State.  With  reference  to  the  Act  under  con- 
sideration, we  are  of  the  opinion  that  when 
the  requisite  demand  is  made,  it  becomes  the 
dutT  of  the  Board  of  School  Commissioners 
to  Introduce  the  Oerman  language,  aa  a 
itudy,  into  the  particular  school  where  it  is 
demanded,  and  tW.  upon  their  refusal,  thcv 
may  be  compelled  by  mandate  to  act  in  the 
matter ;  that  they  have  no  discretion  to  refuse, 
bnt  must  act.  When  they  have  Introduced 
the  study,  they  are,  while  acting  in  good 
faith  and  in  the  reasonable  discharge  of  their 
official  duties,  the  exclusive  Judges  of  the 
manner  in  which  It  is  taught,  and  the  extent 
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to  which  it  shall  be  studied ;  whether,  for 
instance,  by  the  teachera  in  charge  of  the 
school,  or  by  some  other  efficient  teiicher 
who  gives  Instruction  in  a  number  of  schools. 
They  are  the  judges  who  are  to  decide  how 
much  or  how  little  instruction  is  given,  pro- 
vided it  be  taught  simply  as  a  branch  of 
study.  The  Statute  says,  in  a  manner  so 
positive  and  emphatic  that  it  cannot  be  mis- 
understood,  that  the  common  schools  of  the 


and  any  board  o 

aioners  or  other  school  officers  who,   under 

else  of   the  provisions  of   this  Act,  sboatd 
ve  a  school  taught  in  the  Oerman  Ip"""--- 


Hchool  fi 

his  official  Irand. 

We  are  met  with  the  argument  that  by  this 
construction,  the  Oerman  language,  as  a 
Study,  has  an  advantage  over  every  other 
study,  and  that  to  do  so  is  inexpedient  and 
unjust.  We  did  not  enact  this  Statute,  and 
it  is  no  part  of  our  duty  to  paaa  upon  its 
expediency.  That  was  for  the  Legislature. 
Our  duty  Is  to  construe,  not  to  criticise. 
We  are  not,  however,  apprehensive  that  the 
fears  expressed  In  argument  will  be  realized. 
We  have  no  doubt  out  that  the  Board  of 
School  Commissioners,  in  its  wisdom,  will 
be  able  to  devise  means  by  which  the  law 
will  be  carried  out  in  good  faith,  without 
serious  Interference  witn  the  grading  of 
the  schools. 

We  are,  in  this  case,  not  called  upon  to 
decide,  and  do  not  decide,  that  the  language 
shall  be  taught  in  each  school-room,  and  it 
would  lie  improper  to  express  an  opinion 
upon  that  subject.  Neither  can  we  Judi- 
cially take  notice  that  the  Oerman  lannuBKe 
may  not,  like  good  behavior,  which  Is  one 
of  the  required  studies,  or  like  music  or 
physical  training,  which  are  optional  ones, 
be  taught  in  any  grade  without  interference 
with  other  studies. 

In  our  opinion,  the  court  did  not  err  in 
overruling  the  demurrer  to  the  t«ply. 

Jvdgment  affiTTiud, 

McBrld«,  J.,  dissenting: 

In  my  opinion,  a  fair  statement  of  the  pre- 
cise question  involved  and  decided  in  this 
case  is  as  tollowa: 

The  necessary  preliminary  steps  liaying 
t)een  taken,  the  German  language  was  intro- 
duced as  a  branch  of  study  into  the  sdtools 
of  the  City  of  Indianapolis.  The  Board  of 
School  Commissioners  of  the  City  (corre- 
sponding to  the  boards  of  school  trustees  of 
other  cities  and  towns  In  the  State)  assuming 
that  this  branch  of  study  was  tiiereafter  to  be 
dealt  with  precisely  as  any  one  of  the  other 
nine  required  branches,  graded  the  schools 
accordingly,  and  asalgnedit  its  place  In  the 
course  oi  study,  as  they  assigned  a  place  to 
English  grammar,  to  arithmetic  and  to  other 
branches.  By  the  course  of  study  thus  fixed. 
the  study  of  toe  Oerman  language  commenced 
with  the  begiuniug  of  the  sixth  year,  and 
continued  thereafter  during  the  remaining 
seven  years  of  the  course. 

None  of  the  pupils  in  School  Ho.  32  were 
advanced  beyond  ma  fifth  rear :  and  were  coq* 
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taught 

TLe  answer,  or  return  to  the  alteniAtive 
writ  of  mandate,  avers  that  the  Board  had 
taken  under  coDsi  deration  the  sublect  of 
teaching  the  Oerman  language,  and  had  de- 
cided that  "  the  last  seven  years  ol  the  course 
of  Eaetruction  was  the  period  in  which  tlie 
German laoeuage,  asabranctaof  study,  could 
be  most  emcientlT  taught,  with  the  means 
under  the  control  of  said  Board  of  School 
Commissioners;  .  .  .  that  it  is  the  in- 
tention, and  has  at  all  times  been  the  inten- 
tion of  said  Board  of  School  Commissioners, 
to  provide  for  the  efBcient  teaching  of  the 
Gennan  lauguaKS  as  a  branch  of  study  for 
all  pupils  attending  the  schools  of  said  Citv, 
who  have  advanced  In  their  studies  to  tee 
beglDoing  of  the  sixth  year  of  the  course  of 
Instruction,  and  to  provide  efficient  teacners 
to  that  end :  .  .  ■  that  as  soon  as  said 
pupils"  (In  school  No.  22)  "have  advanced 
to  the  beginning  of  the  sixth  year  In  the 
coutSQ  of  instruction,  as  prescribed  by  the 
Board  of  School  Commissioners,  and  thus  en- 
titled to  be  admitted  to  classes  or  grades 
wherein  the  German  language  is  taught,  they 
will  be  admitted  into  sucn  grades  in  other 
buildings  in  which  such  grades  and  the  Ger- 
man language  are  taught;  which  buildings 
have  been  provided  convenient  of  access  to 
iuch  pupils." 

These  facts  do  not  seem  to  be  controverted. 
The  appellee  in  this  case,  assuming  that  the 
Board  bad  no  discretion  in  the  matter,  as  lo 
that  study,  at  least,  hut  must  provide  for 
teaching  it  in  that  particular  school,  and  to 
that  particular  graoe  regardless  of  the  ays- 
tern  of  grading  and  course  of  study,  and  re- 
gardless of  the  age  and  acquirements  of  the 


Snding  and  teach  the  German  language 
e  particular  pupils  who  were  Instructed  in 
School  No.  23.  The  contention  of  the  apiiel- 
lee  cannot  be  sustained  without  Hdjuaging 
that,  while  ijie  Xieglslature  has  assumed  to 
intrust  the  management  of  the  schools  of  the 
City  to  certain  officers,  elected  by  the  people 
because  of  their  assumed  fitness,  and  acting 
under  the  sanction  of  an  official  oath,  and 
has  said  In  express  terms  that  they  are  au- 
thorized "toes^bllsh  and  enforce  regulations 
for  the  grading  of,  and  course  of  Instruction 
in  the  City,"  as  to  at  least  one  study  they 
have  given  to  tliose  officers  no  independent 
authority  whatever  ;  and  although  their  de- 
liberate judgment  may  be,  that  the  best  in- 
terests of  the  schools  require  the  teaching  of 
that  study  only  to  certaiu  grades,  and  to  pu- 
pils who  have  reached  a  certain  degree  of 
proficiency,  they  may  be  compelled  by  the 
strong  arm  of  the  courts  to  change  the  course 
of  Btudv  at  the  demand  of  persons  who  are 
charged  with  no  duty  or  responsibility ;  and 
who,  while  they  may  be  as  well  or  better  in- 
formed and  qualified  lo  pass  on  such  ques- 
tions as  the  members  of  the  Board,  may,  on 
the  other  hand,  know  as  little  of  the  manage- 
ment of  schools  aa  a  babe  does  of  logarithms. 
With  all  due  respect  to  my  associatea, 
this  is  a  fair  statement  of  the  Interpretation 
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given  to  the  lav  bj  the  majority  opinloo 
herelD,  after  giring  due  weignt  to  every  at- 
tempted limitation.  Indeed,  by  every  rule 
of  logic,  notwithstanding  the  attempt  to  limit 
the  question  decided,  it  goes  much  further ; 
and,  as  I  will  hereafter  show,  undermines 
T  vestige  of  authority  to  grade  and  to 
ilish  and  maintain  any  syetwiatic  course 
of  instruction  in  graded  schools. 

Counsel  (or  appellee,  in  their  brief,  de- 
nounce the  power  which  the  Legislature  has 
intrusted  10  school  officers,  to  p^e  schools 
and  regulate  their  course  of  study  as :  "the 
pretended  bulwark  behind  which  the  peda- 
gogic martinet  exercises  his  petty  tyraiuiy, 
and  school  boards  here  and  tium  carry  a  high 
and  unlawful  hand." 

The  decision  of  this  case  leaves  but  little 
If  anything  remaining  of  that  "bulwark," 
although,  under  its  shelter,  the  public  schools 
of  Indiana  have  reached  a-degree  of  efficiency 
second  to  the  schools  of  no  other  State,  and 
of  which  the  people  of  the  State  are  justly 
proud.  It  Involves  the  determination  of 
questions  of  the  highest  importance  to  the 
people  of  the  State,  not  because  it  is  of  spoclal 
importance  te  the  people  generally  what  is 
done  In  school  Wo.  83,  in  the  CItv  of  Indian- 
apoHs,  hut  because  its  decision  Involves  the 
determination  of  principles  which  cannot  be 
confined  In  their  application  to  school  No. 
22,  nor  alone  to  the  schools  of  that  City,  but 
reach  and  affect  every  graded  school  in  the 
State.  If  the  effect  of  the  opinion  of  the 
majorltv  of  the  court  could  be  limited  to  lliat 
particular  school,  or  even  to  that  City,  I 
would  hardly  feel  justified  in  dissenting. 
But  in  this  country  few  questions  concern 
more  nearly  the  common  Interests  of  all  the 
people  than  those  affecting  our  common- 
school  system,  and  anything,  the  tendency  of 
which  la  to  Impair  its  cfBciency  or  seriously 
imperil  any  of  its  essential  features,  demands 
earnest  protest  and  opposition  from  all  who 
are  placed  where  they  may  be  held  responsi* 
ble  therefor. 

The  law  gives  to  the  school  officers  of  every 
school  corporation  in  the  State  authority  to 
establish  and  maintain  graded  schools.  The 
powers  thus  conferred  cpon  school  corpora- 
tions outside  of  the  City  of  Indianapolis  do 
not  differ  In  any  material  particular  from 
those  possessed  by  the  school  corporations  of 
that  City.  At  all  evenU,  it  will  not  be 
claimed  that  less  extensive  powers  are  con- 
ferred upon  that  City  than  upon  other  cities 
and  towns  in  the  State. 

The  statute  prescribing  tOie  studies  which 
shall  be  taught  is  precisely  the  same  as  ap- 
plied to  all  the  public  schools  of  the  State. 
That  which  the  Board  of  School  Commission- 
ers of  Indianapolis  may  be  compelled  to  do 
by  mandate,  by  way  oi  changing  its  course 
of  study  and  system  ot  grading,  the  boan^of 
school  tf  ustees  of  every  city  and  town  in  the 
State  may  be  compelled  to  do. 

It  may  be  well  to  consider,  first,  the  nat- 
ure of  the  power  conferred  upon  school  of- 
ficers where  they  are  authorized  to  establish 
and  maintain  ^^ed  schools. 

What  ia  a  graded  school?  The  Century 
Dictionary  d^nes  It:  "A  school  divided 
into  different  departments,  taught  by  differ- 
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eat  teacheiB,  In  which  the  children  pua  from 
tbf  lower  departmeDti  to  the  higher  u  they 
Bdvnnce  in  eaacatioa." 

At  page  225  of  the  Annual  Report  for  1877 
of  the  United  States  CommisBioner  of  Edu- 
cation, Buch  a  school  Is  defined  as  'an  at- 
ran^ment  of  papils  according  to  their  age 
and  capacity  to  study  certain  things." 

The  establishment  and  mainteaance  of  a 
grided  school,  therefore.  Involves  not  only  the 
gradingofthepapilasccordingtoage,  capftc- 
Itv  or  BcquiremeDt,  but  the  adoption  of  a 
course  of  Btudv  and  of  rules  for  the  adrance- 
ment  of  pupils  from  grade  to  grade  as  they 
advance  in  acquirement.  The  nature  and  ex- 
tent of  the  power  possessed  by  school  offlcets 
to  direct  and  control  the  course  of  study  Id 
the  schools  In  their  charKo  has  been  many 
times  considered  by  this  court  and  tbe  courts 
of  other  States. 

The  case  of  9tait  v.  WOber.  108  Ind.  81, 
S  West.  Rep.  MS,  was  a  case  involving  the 
power  of  the  school  board  to  add  muaic  to 
the  liat  of  prescribed  studies,  and  to  suspend 
from  the  scbool  those  who  refused  to  pursue 
that  study.  The  court  held  that  the  making 
of  a  mle  of  that  character  was  an  exercise  of 
the  discretionary  power  possessed  by  the 
board,  aod  denied  mandamus  to  compel  the 
're-admiasion  of  a  pupil  suspended  for  refusal 
to  comply  with  it.  In  the  course  of  the 
opinioD,  Uie  court  said :  "  It  was  competent, 
«e  think,  for  the  trustees  ol  the  school  City 
of  Lsporte  to  enact  necessary  and  reasonable 
rules  for  the  goveroment  of  the  pupils  of  its 
high  school,  directing  what  branches  of 
JeamiDK  such  pupils  should  pursue,  and 
regulating  the  time  to  be  given  to  anv  partlc- 
ular  study,  and  prescribing  what  book  or 
iMoke  should  be  used  therein.  The 

power  to  establish  graded  schools  carries 
with  it,  of  course,  the  power  to  establish  and 
enforce  such  reasonable  rules  M  may  seem 
neceuary  to  the  trustee!  In  Uielr  discretion, 
for  the  government  and  discipline  of  such 
•choola,  and  prescribing  the  course  of  in- 
struction therein.  ,  ,  .  Where  such 
tntsteea  may  have  established  a  system  of 
gnded  schools,  or  such  modification  of  tbem 
as  may  be  practicable  within  their  respective 
corporations,  they  are  clothed  by  law  with 
the  discretionary  power  to  prescribe  the  course 
of  instruction  in  the  different  grades  of  their 
public  schools.  .  .  .  Tlie  important 
qnestion  arises.  Which  should  govern  the 
public  high  school  of  the  City  of  Laporte 
u  to  the  branches  of  learning  to  be  taught 
and  the  course  of  instruction  therein,  the 
scbool  trustees  of  such  city,  to  whom  the 
law  has  confided  the  direction  of  these  mat- 
tere.  or  tlie  nuere  arbitrary  will  of  the  relator 
without  caustj  or  reason  In  its  support?  We 
■n  of  opinion  that  only  one  answer  can  or 
ought  to  be  given  to  this  question.  The  ar- 
bitrary wishes  of  the  relator  in  the  premises 
must  yield,  and  be  8nbiordinat«d  to  the  gov- 
erning authorities  of  the  school  City  of 
Laporte,  and  their  reasonable  rules  and  regu- 
lations for  the  government  of  the  pupils  of 
Itahigh  school.'' 

Upon  the  question  of  the  discretionary 
power  possessed  by  the  school  officers  In  the 
management  of  the  schools  placed  In  their 
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charge,  the  authorities  overwhelmingly  sup- 
port the  doctrine  above  laid  down. 

In  Oii^nuty  v.  Pitkin,  83  Vt.  834,  the 
following  language  is  used  by  RedSeld,  Oh. 
J.  :  "But  in  regard  to  these  branches  which 
are  required  to  be  taught  in  the  public 
schools,  the  prudential  committee  and  the 
teachers  must  of  necessity  have  some  discre- 
tion as  to  the  order  of  teaching  them,  the 
pupils  who  shall  be  allowed  to  pursue  them, 
anil  the  mode  In  which  they  shall  be  taught. 
If  this  were  not  so,  it  would  be  impossible  to 
classify  the  pupils." 

In  Ferriter  v.  T^far,  48  Vt.  444,  the  court 
says:  "It  stands  out  so  plain  as  not  to  be 
matter  for  debate,  even  if  it  be  not  expressly 
conceded,  that  schools,  in  order  to  realize 
the  intent  of  the  Constitution  In  their  be- 
half, must  be  subjected  to  system  and  order 
under  established  rules." 

In  Vonahoe  v.  Bidiard*,  88  He.  879,  it  is 
said:  "If  the  right  to  direct  the  course  of 
Instruction  and  the  books  to  be  used  is 
given,  the  right  to  enforce  obedience  to  the 
determining  power  must  manifestly  exist,  or 
the  determination  will  be  ineffeclual.  It 
would  bQ  more  than  Idle  to  grant  this  power 
to  direct  if  anyone  can  set  at  naught  the  ac- 
tion of  the  committee." 

In  Beberft  v.  Beiton,  S  Cush.  193,  It  Is 
said :    "  The  power  of  general  superintendence 


_  such  a  manner  ss  thej  think  best  adapted 
to  their  general  proficiency  and  welfare. 

In  Eod^kiTU  v.  Roekport,  105  Mass.  475, 
the  Supreme  Judicial  Court  of  Massachuaetts 
Bays  of  a  statute  which  says  that  school  offi- 
cers "shall  have  the  general  charge  and 
superintendence  of  all  the  public  schools  in 
town,"  that  "this  general  power  by  neces- 
sary Implication  Includes  the  power  to  make 
an  reasonable  rules  and  regulations  for  the 
discipline,  government  and  management  of 
the  schools." 

To  the  same  effect  are  the  cases  of  8tte^ 
V.  Board  of  Education,  39  Ohio  St.  89 :  Fertieh 
r.  Miehenvr,  111  Ind.  472.  9  West.  Rep.  894 ; 
King  V.  Jeffenon  City  Selwoi  Board,  71  Mo. 
638,  36  Am.  Rep.  499,  and  many  other  cases 
that  might  be  cited. 

The  case  of  Tr^ittat  tf  SeheoU  v.  FiopU, 
87  111.  808,  29  Am.  Rep.  65.  Is  one  of  a  line 
of  cases  opposing  the  principle  laid  down 
in  &als  V.  Weiber,  twpra,  in  so  far  as  affects 
the  right  of  the  parent  to  elect  what  studies 
in  the  prescribed  course  may,  and  what  may 
not,  be  pursued  by  his  child,  It  being  there 
held  that  the  parent  may  thus  elect.  To  the 
same  effect  are  Morroa  v.  Wood,  88  Wis.  69 
(which  is  probably  the  leading  case  taking 
that  view)  ;  Rulisrm  v.  Pott,  79  111.  687,  and 
some  other  cases.  These  cases,  however, 
while  holding  that  a  pupil  cannot  be  com. 
polled  to  pursue  a  certain  study  against  the 
will  of  the  parent,  expressly  recognize  and 
declare  the  nght  to  classify  and  grade,  and 
that  there   can    be  no    interference  by  the 


)  pursue  certain  studies,  as  to  such  studies 
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said  :    "Under  the  power  to  preacii 

urj  rales  and  regulatlona  for  tbe  mankge- 
meot  ftnd  govemment  of  the  BchoolB,  thej 
may,  andoubtedly.  require  classiScation  of 
the  pupilB  with  respect  to  the  brancheH  of 
etuci;  they  ore  respectively  pursuing,  wid 
irltli  respect  to  proflcleDc;  ukd  degree  of  ad- 
Fsncement  In  the  s&me  brsDChes.  .  .  . 
All  regulfttlons  or  rules  to  tliese  ends  are  for 
the  benefit  of  sll,  snd  prteumptiTelj  promo- 
tive of  the  iDteriste  of  all.  No  pareot  has 
the  right  to  demand  that  the  interests  of  the 
children  of  others  shall  be  sacrificed  for  tbe 
Interests  of  his  child,  and  he  cannot,  conse- 
quently, Insist  that  his  child  shall  be  placed 
or  kept  in  particular  classes,  when  by  so  do- 
ing others  will  be  retarded  In  the  sldvance- 
ment  thejr  would  otherwise  make;  or  that 
his  child  shall  be  tauxht  studies  not  in  the 
prescribed  course  of  the  school.  .  .  .  Tbe 
rislits  of  each  are  to  be  enjoyed  and  exercised 
only  with  reference  to  the  equal  rights  of  all 
Otlitrrs. " 

And  in  Mitirow  y.  Wood,  tupra,  it  Is  ex- 
pressly sinted  that  "the  parent  did  not  pro- 
pose to  interfore  with  the  gradation  or  clas- 
siflcatioD  of  tJte  school,  or  with  any  of  its 
rules  and  regulntions.  further  than  to  assert 
his  right  to  direct  what  studies  his  boy 
shoulu  pursue  that  winter ;"  tjiat  is,  that 
he  should  be  allowed  to  omit  a  certain  study 
snd  thus  stay  out  of  certain  of  the  estab- 
lished classes.  If  the  opinion  of  tbe  ma- 
jority of  tbe  court  in  this  case  should  stand 
as  declaratory  of  the  law,  it  will  be  unique, 
aa  being  tbe  Orst  and  mly  case  under  a  stat- 
ute which  confers  on  school  officers  general 
power  over  and  control  of  the  public  schools 
to  declare  the  right  of  the  parent  Instead  of 
the  ecbool  officer  to  control  the  gradation 
and  classification  of  tbe  pupils.  It  is  against 
aU  the  authorities,  and,  in  principle  express- 
ly oTemiles  «ofe  T.  Wtbbfr,  tupra. 

Power  to  establish  and  maintain  graded 
schools  has  been  possessed  by  the  school  offi- 
cers of  this  State  for  more  than  thirty-five 
years:  the  Act  of  March  0,  1866  (1  Ga  v.  &  H. 
Stat.  542),  containing  this  provision:  Hec. 
8.  .  .  .  They  may  also  establish  graded 
schools,  or  such  modification  of  them  aa  may 
be  practicable." 

'  llie  Act  of  March  6,  1865  (1  Davit,  Stat. 
778),  conUins  the  following;  "Section  H: 
The  trustees  shall  take  charge  of  the  educa- 
tional affairs  of  their  respective  townships, 
towns  and  cities.  .  .  .  They  may  also 
establish  graded  schools,  or  such  modifica- 
tion of  them  as  may  be  practicable ;  and  pro- 
vide for  admission  into  the  higher  deport- 
ments of  the  graded  acbool  from  tbe  primary 
schools  of  theli  township  such  pupils  as  are 
sufficiently  advanced  for  such  aomission." 

The  law  which  authorizes  the  establish- 
ment of  graded  schools  by  necessary  implica- 
tion carries  with  it  the  power  to  establish 
and  enforce  all  necessary  and  reasonable 
regulations  for  grading  such  scbools,  and 
for  establishing  a  course  of  instruction  there- 
in ;  to  assign  to  each  study  its  place  in  tbe 
coune  and  to  prescribe  reasonable  rules  for 
1SL.R.  A. 


the  progreaaion  of  pupils  from  grade  to  grade. 
In  addition  to  this,  the  Act  of  March  8^ 
18T1,  confers  express  authority  in  the  follow* 
log  terms:  "To  establish  and  enforce  regu- 
lations for  the  grading  of  and  courae  of  in- 
struction in  the  schools  of  the  City,  and  for 
the  government  and  discipline  of  such 
schools."     Rev.  Stat.  1881.  g  4460,  cl.  7. 

The  Statute  authorizing  Uie  introduction 
of  the  German  language  as  a  branch  of  study 
was  enacted  Hay  5.  1869.  It  declares  in  ex- 
press  t«rms  (hat  when  introduced,  it  is  "as 
a  branch  of  study. "    Rev.  Stat.  1881,  $  4497. 

This  was  necessarily  done  in  view  of  exist- 
ing laws,  authorizing  the  establishment  of 
graded  schools,  with  the  attendant  power  to 
regulate  the  course  of  study,  assigning  to 
each  branch  of  study  its  appropriate  place. 
As  a  branch  of  study,  it  is  like  the  other 
branches  of  studv  prescribed  by  the  same  Act, 
subject  to  similar  regulation  by  the  achool 
officers.  To  bold  otherwise  would  be  to 
bold  that  bv  tbe  Act  of  May  9,  1869,  there 
was  an  implied  repeal  of  the  Statute  giving 
power  to  grade  to  school  officers  In  so  far  as 
this  one  branch  of  study  is  concerned.  It  is, 
of  course,  too  well  settled  to  require  citation 
of  authorities  that  repeals  by  implication 
are  not  favored,  and  that  the  two  statutes 
must,  if  poesible,  be  construed  in ;iar>m<if«rM 
BO  that  full  force  and  effect  con  be  given  to 
each.  Again,  by  what  rule  of  construction 
can  it  be  said  that  when  the  Legislature  two 
years  later  conferred  power  to  establish  reg- 
ulations for  the  grading  and  coune  of  in- 
struction in  tbe  scjiools  of  the  City,  it  in- 
tended to  and  did  except  one  branch,  and 
deny  to  tbe  school  board  any  control  over  itt 
Indeed,  as  I  understand  the  position  and  ar- 
gument of  appellee's  counsel.  It  is  that  the 
duty  Is  imperative  to  provide  for  the  teach- 
ing of  all  of  the  studies  prescribed  by  the 
Statute  In  each  grade.  In  this  they  are  at 
least  logical,  ana  if  they  are  right,  the  power 
to  gnae  schools  and  establish  a  course  of 
Btuoy  ia  reduced  to  a  very  attenuated  shadow, 
as  each  person  whose  children  are  attending 
a  given  school,  who  wishes  diem  to  be  taught 
in  any  one  of  the  required  studies  placed  in 
grades  in  advance  of  that  to  which  they  be- 
-    can  compel  a  change  in  the  oonrae  (rf 


and  individual  opinion  or  caprice  of  tbe  par- 
ents will  be  substituted  for  the  judgment  of 
the  officer,  while  the  order  and  system  of  the 
school-room  will  give  place  to  anarchy. 

Tbe  attempt  to  limit  tbe  application  of  the 
principle  declared  to  the  one  study  is  in- 
effectual. It  is  made  to  turn  on  a  question 
of  verbal  critlciam,  bv  which  process  the  con- 
clusion Is  reached,  tW  by  tbe  words  "anj 
school"  as  used  in  section  4497,  mpra,  is 
meant  tbe  particular  building  or  room,  with 
its  complement  of  teachers,  pupila,  etc., 
which  chances  at  tbe  time  to  be  occupied  by 
tbe  pupils  whose  parents  bave  presented  the 

Eetition,  whether  tLe  building  contains  those 
elonging  to  only  one  out  of  many  grades, 
or,  like  the  ordinary  district  school,  contains 
those  of  all  gradee  in  one  room. 

The  further  conclusion  is  also  reached,  that 
school  No.  32,  although  shown  to  contain 
only  certain  pupils  betonging  to  certain  of 
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the  lower  grades  in  the  cfty  •chool  Byatem, 
la  a  separate  ftnd  diatiact  school  witbin  tbe 
meaning  of  tbe  law.  This  piT>oeeB  ol  exami- 
nation of  tbe  Statute  is  entirelT  too  micro- 
scopic to  afford  a  solution  to  tbe  problem. 
TIm  Legislature,  in  the  enactment  of  tbiB  law, 
was  prescribing  a  general  rule,  intended  to 

E*em  all  tbe  schools  of  the  State,  In  per- 
ps  the  majority  of  the  towns  of  tbe  State 
one  largo  bnildinfc,  containing  manj^  rooms, 
accommodatessll  the  grades;  tbe  pupils  start- 
ing in  the  primary  room  and  passing  in  time 
fmm  room  to  room,  as  they  pass  from  grsde 
to  grade.  Suppose,  while  we  find  this  oon- 
ditfon  existing  in  a  given  town,  that  in  a 
neighboring  town  we  Snd,  instead  of  one 
large  traildlng,  many  small  ones,  each  sep- 
arate from  tbe  others ;  each  with  its  comple- 
ment of  teachers  and  pupils,  and  each  accom- 
modating a  single  grade.  With  promotion. 
its  pupila  pass  from  building  to  building, 
SB  they  pass  from  grade  to  grade.  By  tbe 
rule  of  construction  thus  adopted  one  town 
has  a  single  school  and  tbe  other  baa  many 
schools.  In  the  town  with  the  single  large 
building,  the  parents  of  twenty -five  children 
attending  that  school  can,  upon  petition, 
have  tbe  German  language  Introduced  as  a 
branch  of  study,  while  in  the  other,  although 
^e  parents  of  many  times  that  number  peti- 
tion for  it,  unless  at  least  twenty-five  of  them 
are  in  one  of  tlie  buildings  they  cannot  have 
it.     If  the  requisite  nuniber  of  diildreo 

found  only  in  one  of  the  buildings,  thev 

have  the  study  introduced  Into  that  building 
and  grade,  and  in  none  of  the  others.  Did 
the  Legislature  Intend  anv  sach  thing!  It 
was  evidently  the  intention  that  a  muct 
broKder  view  sbouM  be  taken.  The  child, 
when  it  enters  a  graded  school,  does  not  enter 
it  with  a  view  to  completing  its  education 
in  a  single  grade ;  but  expecting  that,  as  in. 
tellect  developCB  and  additional  acquirement 
comes,  it  shall  pass  from  grade  to  grade,  from 
room  to  room  or,  if  you  please,  from  school  to 
school.  It  is,  of  course,  unfortunate  that 
many  pupils  are  unable  to  complete  the 
course,  and  in  that  way  are  deprived  of  the 
instruction  which  can  only  be  given  to  them 
In  the  later  yean  of  tbe  course.  For  this, 
no  remedy  can  be  devised.  It  li  true  of  all 
studies  which  in  the  course  prescribed  lie 
beyond  tbe  point  where  tbev  drop  out.  Under 
any  nyatem  of  grading  which  will  give  time 
for  emcient  instruction,  some  studies  must 
wait  while  others  are  being  taken.  To  re. 
quire  children  of  primary  grades  to  pursue 
simultaneously  all  of  tbe  required  studies 
would  be  to  Impose  on  their  untrained  in- 
tellects an  unreasonable  and  unjustiBable 
tax.  It  is  upon  this  that  all  systems  of  grad- 
ing are  based,  with  a  view  to  the  gradual 
development  and  unfolding  of  the  child's 
mental  powers.  There  can  be  no  forcing  of 
this  development.  Tbe  task  of  devising  tbe 
best  means  of  accomplishing  thia  end  the  law 
has  entrusted  to  the   achool  board.     It 


accomplished  if,  when  It  was  petitioned  for 
by  tbe  reiuisite  number  of  persona.  It  was 
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not  thereupon  to  be  placed  in  tbe  course  with 
other  Btuaiea  and  provision  made  for  con- 
tinued and  progressive  instruction  in  itt  In 
this  case  is  it  expected  that  tbe  pupils  in 
school  No.  23  will  acquire  a  practical 
knowledge  of  that  study  in  the  brief  timo 
they  will  remain  in  that  grade! 

It  is  manifest  that  in  that  sbort  time  they 
could  at  best  acquire  but  a  slight  and  supec- 
flclal  knowledge  of  the  rudiments  of  the  lan- 
guage, which  could  be  of  no  practical  value 
whatever.  We  cannot  think  that  this  is  what 
the  Legislature  bad  in  view. 

In  the  course  of  Instruction  prescribed  by 
the  appellant  seven  years  are  devoted  to  that 
study.  That  is,  the  course  of  Instruction  in 
that  stody  extends  over  that  time.  When  the 
parents  of  school  No.  32  asked  to  have  It  in- 
troduced in  that  room  did  they  expect  that 
when,  in  a  few  months  promotion  carried 
their  children  to  other  grades,  instruction  in 
that  langua^  would  end!  When  the  Legis- 
lature provided  for  the  admission  of  that 
study  Into  schools  on  petition,  it  certainly 
meant  that  it  should  oome  In  as  a  branch  of 
tudy  not  in  a  given  grade,  but  in  the  school, 
'iewing  the  scmool  as  an  entirety  from  the 
ime  tbe  pupil  entered  it  until  be  left.  Itcer- 
ainly  meant  to  leave  the  question  as  to  when 
jaA,  where  it  could  be  moat  efficiently  taught 
to  the  officers  entrusted  with  tbe  management 
of  the  schools,  as  they  entrusted  to  them  simL 
lar  discretion  with  reference  to  all  other 
studies.  And  when  these  officers  show  the 
adoption  of  a  plan,  providing  for  tbe 
thorough  teaching  of  this  study  to  all  the 
school  children  as  soon  as  they  reach  a  cer- 
tain grade,  and  that  to  this  end  they  have 
provided  buildings  convenient  of  access  to 
all.  Is  it  lust  or  fair  to  characterize  this  a* 
a  proposition  to  teach  the  study  only  to  some 
other  cbildren  In  some  other  part  of  tbe  City  T 

Much  Calse  reasoning  in  this  case  comes 
from  considering  It  as  a  question  of  adding 
a  particular  study  to  the  course  instead  of 
adding  an  additional  study.  Suppose  this 
statute.  Instead  of  providing  for  tiie  Intro- 
duction of  the  Oennan  Isngnage,  provided 
for  the  introduction  in  precisely  uie  same 
manner  of  some  of  the  higher  branches  ot 
mathematics;  strike  out  the  words  "Oerrnan 
language,"  and  Insert  instead,  algebra,  or 
trigonometry  or  geometry,  would  anyone 
seriously  insist  that  the  Legislature  meant 
that  when  a  petition  was  presented  by  the  re- 
quisite number  of  persons  for  its  Introduc- 
tion as  a  branch  of  study,  the  Board  would 
not  only  be  required  to  admit  It.  but  might, 
on  demand,  be  compelled  to  provide  for  leach-^ 
Ing  it  to  the  primaiT  grades!  Suppose  tbe 
last  Legislature  had  amended  the  law  by 
additional  proviso  in  precisely  the  same 
words,  except  that  it  had  called  for  the  in- 
troduction of  the  Hebrew  language  ;  a  large, 
intelligent  and  useful  class  of  our  citizens 
would  have  special  interest  In  such  a  law. 
Indeed,  the  great  mass  of  our  people,  be- 
lieving that  tbe  Hebrew  Scripture  is  the  Word 
of  God,  would  have  special  interest  in  sucb 
a  law.  If  the  reasoning  in  the  opinion  of 
I  tiie  majority  of  the  court  is  sound,  the  Board 
I  of  School  Commissionnrs  would  not  only  be 
I  compelled  to  admit  it  as  a  branch  of  study. 


IM 


JXDIAMA. 


but  would  be  powerlem  to  detenuine  wbere 
Id  the  course  of  study  It  >hoald  be  taught, 
•nd  migbt  on  demaoa  be  comjiened  to  pro- 
vide for  teaching  it  in  the  primaiy  grades. 
All  the  reaaoniug  as  applied  to  the  German 
language  would  apply  with  equal  force  'JU. 
tlie  Hebrew  language,  ot  to  the  Italian  01 
French,  or  the  language  of  Sweden. 

I  do  not  questiioo  the  power  of  the  Legis- 
lature to  Hujit  the  control  of  school  officers 
iu  the  management  of  schools.  It  has  created 
the»e  officers  and  conferred  such  powers  " 


cretioQ  Tested  In  those  officers  has  been  a  po- 
tent factor  in  the  magnificent  developuient  of 
our  school  svstem,  the  power  which  created 
ean  deatroj  uiem,  or  ma;  In  anj  manner  cur- 
tail their  power.  It  Is  not  here  a  question  of 
legislative  policy,  but  of  the  conntruction  of 
a  legiHlative  Act.  Although,  indeed.  If  one 
interpretation  given  to  this  Act  b;  counsel 
for  appellee  in  argument  could  be  correct, 
there  might  be  a  question  of  legiBlattve 
power.  I  refer  to  the  cooBtructioD  which 
would  view  this  law  as  enacted  for  the  bene- 
fit of  Qermans.  As  a  branch  of  study,  there 
can  be  no  objection  to  the  introduction  of 
the  Qerman  language  into  our  Bchoola.  It 
1b  a  noble  language,  of  a  great  people.  It 
is  not  only  commercially  advantageous  to  our 
children  to  be  able  to  use  it,  but  it  intro- 
duces them  to  a  literature  Hingularly  rich 
and  strung.  But  neither  OermauB,  French, 
English,  nor  those  of  any  other  foreign 
nationality  can,  as  Buch,  have  any  rights  In 
our  public  schools ;  and  any  legislation  at- 
tempting to  reco^niza  or  confer  any  such 
right  would  be  void. 

Our  CouBtitutlon,  providing  tor  a  system  of 
couitnon  schools,  contemplates  a  school  system 
for  the  education  of  the  children  of  American 
citizens  only,  and  such  an  education  as  will 
fit  them  for  the  duties  of  American  cillseQ. 


ship 


That    which   has   made   tlie   Gennan 


emigrant  so  welcome  an  addition  to  our  popu- 
lation is  the  readiness  with  which  he  be- 
comes Americanized,  and  the  sincerity  of 
their  devotion  to  Uielr  adopted  countrv  has 
been  sealed  In  blood  on  many  battle  fields. 
As  American  citizens,  their  rights  in  our 
common  schools  are  the  same  as  if  they  were 
native  bom.  But  the  doors  of  the  common 
school  can  only  legally  open  to  those  of 
forfiign  blood  wnen  Uiey  renounce  their  alien 
allegiance  and  pledge  fidelity  to  the  United 
States.  I  cannot  think  that  the  Legislature 
Intended  by  this  action  to  Introduce  the  race 

auestion  into  our  schools,  or  to  recognize 
le  principle  that  any  other  key  than  that 
of  American  citizenship  should,  under  onv 
pretense,  open  the  scboolhouse  door.  SounS 
public  policy  demands  the  emphatic  declara- 
tion that  in  this  country  and  under  our  flag 
18L.R.A. 


by  Tlrtue  of  the  petition  presented  a 

demand  made,  one  of  the  required  studies  fn 
the  CltT  of  Indianapolis ;  but  that,  as  such, 
it  stands  upon  precisely  the  same  footing  as 
all  the  other  required  studies,  and  should  be 
given  its  proper  place  and  fair  proportion 
of  the  time  in  uie  course  of  instruction ; 
that  while  the  Board  of  School  Coramissioners 
could  be  compelled  by  mandate  to  admit  it 
to  the  course,  if  they  refused,  thetr  discretion 
could  not,  and  cannot  be  further  cootrolled. 
Mandate  will  not  lie  to  control  or  direct 
the  exercise  of  a  discretionary  power  by  a 

Sublicofflcer.  Slate  v.  Bemarft,  BO Ind.  519; 
raditm  v.  ftnifA,  88  Ind.  602;  JtlUy  v. 
BoberU,  »  Ind.  1  ;  Bwmet  v.  Wabash  <£  B. 
Canai.  SO  Ind.  2Sl ;  Mifc/uUy.  Wila,  C9  Ind. 
864;  l/brl  Waynev.  Cody.  «Ind.  Wl-.JMnk- 
raeyery.  Seantvitk,  29  Ind.  167;  Michigan 
City  V.  Bt^erU.  U  Ind.  471. 

Mandate  will  lie  to  compel  an  officer  10  act, 
but  not  to  control  the  manner  of  his  acting 
except  to  discharge  a  duty  specifically  en- 
Joined  by  law.  See  cases  above  cited,  and 
also  8taU  v.  Demara,  80  Ind.  5I& ;  fadianap- 
olU  V.  Fattemm,  88  Ind.  167. 

This  1b  the  rule  as  applied  to  school  offi- 
cers equally  with  other  public  officers.  Statt 
V.  Andreje*,  106  Ind.  81,  6  West.  Rep.  349 ; 
Firtieh  v.  Miehtner.  Ill  Ind.  473,  9  West. 
Rep.  804;  Bradm  t.  Melfutt,  114  Ind.  214, 
18  West  Rep.  798. 

If  the  diBcretion  of  the  School  Board  can 
be  controlled  in  the  matter  of  this  particu- 
lar study.  It  can  be  as  to  all  of  Uie  pre- 
scribed studies ;  and  there  is  necessarily  sub- 
ordination of  the  power  of  the  School  Board 
in  grading,  to  the  will  of  each  individual 
parent  who  has  a  child  in  attendance  in  the 
school.    This  practically  destroys  it. 

The  diSeienoe  between  the  views  enter- 
tained by  the  majority  of  the  court  and  my 
opinion,  briefly  stated,  is  this :  As  they 
construe  the  law,  a  petition  and  demand 
wilt  only  require  the  admission  of  the  study 
of  the  German  language  to  the  particular 
building  in  which  the  petitioners'  children 
are  at  the  time  instructed,  and  to  no  other 
part  ot  the  school ;  and  the  Board  of  School 
CommisaionerB  are  powerless  to  say  whei« 
that  shall  be;  while,  as  I  construe  the  law, 
when  the  petition  is  presented  and  the  de- 
mand is  properly  made,  that  language  must 
be  placed  In  the  course  with  the  other  re- 
quired studies  tor  the  equal  beueSt  of  all, 
and  that  the  school  offloers  have  the  same 
power  to  assign  it  Ite  place  in  the  course 
that  they  have  over  any  other  study. 

For  the  foregoing  reasons,  I  cannot  concur 

1  the  opinion  of  the  majority  of  the  court. 

Olds,  /.,  concun  in  uils  opinion. 
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Inhabltanla  «t  EA8THAUPT0N 


ExpreH  »iittiaTit  J-  la  not  ab«alal«lr  n»e- 
!<■■  1 1  ji  to  juatify  the  taklnK  Of  a  (trip  at  SaaA 
from  B  schoalhouse  lot  foe  a  towniray. 

H.ueu 


RESERVATION'  t^  the  Supienie  Judicial 
Court  for  Hampiblre  County  (Enowlton, 
J.)  for  the  opinion  of  the  full  coort  of  a  petition 
for  ■  writ  of  certiorari  to  quash  proceeaiogs  of 
(he  County  ComminlonenlD  laying  out » town- 
var.     Pstition  ditmUied. 
The  case  lufficiently  appean  In  the  opinion. 
Mr.  David  HiU  for  petiUonera. 
Mr.  W.  O.  BaMott  for  respondents. 

Hol^^a,  J.,  dellreied  the  opinion  of  the 


The  ahort  qaeetlon  before  ua  la  whether 
eounty  commiaalonera  can  take  a  atrip  of 
land  from  a  achoolhouae  lot  for  a  towoway. 
Tskins  the  strip  will  Injure  the  lot  couaider- 
ably  for  school  purposes,  but  will  not  pre- 
vent Ita  use,  so  far  as  appears.  We  mast  as- 
tnme  that  the  way  fa  neceasBry,  and,  if  It  be 
material,  we  must  aasume  that  taking  this 
■trip  la  reasonably  necessarv  for  the  way, 
whoever  may  be  the  final  judge  on  the  latter 
question  when  It  is  raised. 

The  case  thos  presented  lies  in  the  doubt- 
ful region  between  two  extremes  which  are 
free  from  doubt.  Ordinarily  a  highway  or 
railroad  could  not  be  laid  out  longiludinally 
over  a  previously  eatabliabed  railroad  or 
highway    by    virtue   of    general    statu Mry 


GmrUt/  Comn.  10  Pick.  270,  273 ;  Sprinsjield 
T.  Cmneeiieut  StDtr  R.  Co.  4  Cuah.  68,  71 : 
BoAon  &  M.  R.  Co.  t.  Xuuwti  d:  L.  R.  Co.  124 
Moss.  868.  371.  On  the  other  hand,  In  the 
aliaence  of  special  rcgulatioiia  and  by  virtue 


h  roads, 
oe.  Wher 
draw  llttli 
of  genera] 
ty   will   hi 


if  a  general  authority 
necPEsnry  crnsaingB  could 
we  come  to  mure  difBcuU  c 
aid  from  tlie  varying 

e'Dciples  under  which 
plied  to  take  land  for  a  second  publ: 
Awfam  Jt  A.  B.  Co.  t.  BotUin.  140  Mass.  87. 
8S,  1  New  Eng.  Rep.  94 ;  Providence  it  W. 
B.  Go.  V.  SoraiieK  A  W.  S.  Go.  1S8  Mass. 
277,  278 ;  Boalon  d  M.  R.  Co.  v.  I^owM  dt  L. 
B.  Co.  124  Mass.  868,  870;  WeUinfibm  Peti- 
tioner, 13  Pick.  86,  Wa. 

We  mnst  consider  the  relative  Importance 
and  the  necessities  of  the  two  uses  generically, 
tike  extent  of  the  barm  to  be  done,  accept  any 
light  that  history  may  throw,  and  make  up 
our  minds  under  all  the  circumstances  of  the 
particular  case  aa  best  we  can.  To  put  cases 
nearer  to  the  present  and  lylug  between  the 
two  extremes  which  we  have  menttoDed,  It 
would  be  a  strong  thing  to  say  that  without 
13L.R.A. 


special  circumstances  county  commissioners 
or  other  like  officers  acting  under  general 
powers  could  lay  out  a  higtiway  through  a 
public  reservoir  so  as  to  ruin  it.  See  Stale 
V.  Monlelair  B.  Co.  SS  N.  J.  L.  838 ;  and  as 
furtlier  examples  on  this  side.  Be  Bottor„  iG 
A.  R.  Co.  68  N.  Y.  674:  Promeet  Park  de  C. 
I.  R.  Co.  Y.  WiUiameon,  91  N.  T.  553.  On 
the  other  band,  if  a  tract  of  land  were  held 
for  public  purposes,  which  was  so  broad  that 
It  was  imoracliicable  to  go  around  it  and 
which  could  be  crossed  without  serious  harm 
by  the  edge  of  a  stream  that  Sowed  through 
ii.  It  welimlght  be  held  lawful  for  the  way 
to  cross  It.  See  Wood  v.  Maeon  di  B.  B.  (h. 
68  Ga.  589. 

The  proviso  of  our  Act  of  1634,  chap.  187, 
§  1,  the  original  of  Pub.  Btat.,  chap.  82. 
Sg  29,   SO,   implies  verv  clearly  that  any 

TtLllroad  or  other  public  easement  already 
located"  through  a  graveyard  was  located 
lawfully.  The  law  aeems  to  be  different  in 
Connecticut,  Etergreen  Cemetery  Ano.  v.  Nea 
Hivntrh  48  Conn.  384.  When  it  Is  considered 
that  very  large  tracts  of  land  often  are  ap- 
propriated to  school  purposes  (see  Statute 
October  8,  1783,  1  Mass.  Spec.  Laws.  83,  84 ; 
March  33,  1784,  1  Spec.  Laws,  73 ;  March  11, 
1791,  1  Spec,  Laws,  808 ;  November  17,  1793, 
1  Spec.  Laws,  899;  March  8,  1801,  2  Spec 
Laws.  42.^),  it  Is  Impossible  toaccept  an  un- 
qualified mle  that  no  part  of  such  land  can 
be  taken  for  a  way  under  any  circumstAiicea 
without  an  express  enactment.  In  the  only 
case  which  we  have  found  precisely  parallel 
to  this  it  was  held  that  the  strip  was  law- 
fully taken  from  the  school  lot.  Bominger 
V.  Simmoni,  88  Ind.  453.  See  also  Indiana 
Cent.  B.  Co.  v.  SlaU,  8  Ind.  421,  425. 


The 


mnt  to  jilac 
of  a  highv 


sclioolhouse  within  the  limits  of  a  highway 
is  by  no  means  so  strong.  Apart  from  any 
comparison  of  the  two  public  uses,  usually 
there  can  be  no  necessity  for  the  selection  of 
such  a  place,  since  there  is  a  much  greater 
freedom  of  choice  as  to  where  a  schoolhouse 
shall  be  put  than  where  roads  shall  run.  But 
to  show  the  views  which  have  prevailed  in 
Massachusetts  we  quote  the  following  : 

"November  9,  1702.  The  motion  presented 
in  writing  by  Nslhl.  Byfleld  and  Ebcnczer 
Brenton.  Esqrs,,  for  a  resolution  of  this 
question,  viz.  :  whether  the  setting  up  a 
court-house  or  schoolhouse  in  the  street  of 
any  town  within  this  Province  where  the 
street  is  so  wide  as  to  leave  not  less  than 
twenty-five  feet  dear  for  passage  on  each  aide 
of  sd.  edifice,  be  not  allowable  within  the 
true  meaning  and  intent  of  the  Act  entitled 
'  An  Act  to  Prevent  Incroachmenls  upon 
Highways,  Streets,  etc.'  and  of  the  proviso 
In  the  said  Act, — was  returned  from  the  rep- 
resentatives with  the  concurrence  of  that 
House  to  the  Resolve  past  tbereon  by  the 
board  on  the  4th  currt.  to  wit, — 

"Resolved,  that  the  above  building,  being 
a  public  use,  and  within  the  reason  of  the 
proviso  in  the  said  Act.  and  that  the  erecting 
of  the  same  shall  be  accounted  by  this  court 
no  breach  of  the  said  Act  which  resolve  Is 


JB9  Oszeox  Buprbmx  Couxt:  Jim, 

coDBented  to  J.  Dndlef.  From  Becorda  of  i  uved  by  the  proviso,  bnt  ther  were  read  In 
tlie  governor  and  conncfl,  VII.,  391,  la  1  Prov.  by  the  foregoing  resolve.  1(  tie  present  cum 
Iawi,  868."  had    been   presented    we   tliink   the    an-nar 

The  Act  in  question  wu  the  Act  of  1698,    would  have  been  mon  unluMUtlog  lUll. 
chap.  a.    Very  plainly  BcboolhouBea  were  not  1     Petition  d-—' — ' 


OREGON  SOPREMB  COURT. 


OeOTge  W.  HAHN,  Bttpl.. 


(....Or.. ...I 

*1.   Gra.mt«  of  pooma  or  »p»rtm«nta  In  a 

buildiar.  Ilka  leaaes  ot  the  Hme.  mutt  be  oon- 
gtrued  accordlDf  to  the  Intention  of  tbe  pertles, 
and  vrlth  retereaaa  to  the  «ub]eot  mattxx  upon 
which  they  oi>eTat«. 
t.  Wb«r«  the  l»iiriim|t«  at  the  gvmnt 
doe*  not  pnrport  to  eoav^y  »a  eet»ta 
or  interest  In  the  land  or  building,  or  an;  portion 
of  It.  but  only  a  certain  room  looaled  in  luoh 
buildlner,  namelr,  "the  middle  room  or  hail  of 
the  upper  atorr,"  oarefulJy  dbtlngulshlug  b;  ila 
prOThlODS  the  room  jnmted  from  other  rooms, 
and  coatalna  no  stipulation  as  to  rebull^lDir  Id 
case  ot  Sie  or  other  casuait;.  and  auoh  bulliliog 
Is  deetrofed  b;  Dre.  and  the  identity  and  exist- 
ence ot  the  room  as  suota  were  eitlnenlghed. 
there  was  notblu?  remaining  opon  trtalcta  the 
oonTeranoe  oould  operate,  and  the  right*  of  the 

%  pmrttealMr  par- 

poa«  la  granted,  when  the  punioae  no  lonser 
exists  there  is  an  end  of  the  easement. 

{June  U,  1891.1 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Baker  Counly  in  favor 
of  coDipluiuant   in   a  suit  brought   to  enjota 


defendant  from  loterferiDg  with  oomplalnant'a 

Erapertj,  and  to  recoTei  damages  for  such 
itertcrence.     Afflrmed.  except  a*  to  to  much  qf 
the  deeret  at  aaarded  dataaga. 
The  facia  are  stated  in  the  opinion. 
Meetrt.  Hrda,  John*  ft  Olsaetead  and 
T.  C.  Hyde  for  appellant. 
Jiettri.  WlUiama  *  Wood,  for  respond- 

The  conveyance  by  deed  or  demiae  of  an 
upper  story  in  a  building  vests  in  the  gTBOlee 
no  interest  in  the  soil,  and  with  the  desliuctioa 
of  the  premises  his  estate  termitsstes. 

Harrington  v.  Watton,  11  Or.  14G;  StoetieeB 
T.  Jiunter,  S3  Mass.  448-45S;  Oravet  t.  /fer- 
dan.  26  N.  T.  498;  fftnton  v.  CS?rni"»A,  B  Ohio, 
478;  SIiaamvtX^at.BaTUiY.  Button.  US  MofB. 
137-181;  AintaortA-r.  Bitt,  88  Cal.  90;  Krrr 
V.  UtrcAaaU  Exeh.  Co.  8  £dw.  Ch.  SIS.  S  L. 
ed.  672;  Thomt  v.  WiUon,  9  Weat,  Rep.  4G, 
no  Ind,  82e. 

When  the  estate  Is  destroyed  to  which  an 
easement  is  appurtenant  the  easement  la  extin- 
guished, 

Oayetty  v.  Bethunt,  U  Han.  49;  BaOard  v. 
BuOer,  80  Me.  94;  Muttey  v.  Union  Wharf 
Propn.  il  Me.  84;  mineoek  v.  Wmlaorth,  49 
Mass-  446;  ^itionat  G.  M.  W.  Oo.  t.  DonaUt, 
4  Hurlst.  ft  N.  8.  IS:  A»m  v.  Qomme,  II  Ad. 
&.  El.  759;  Senning  v.  Burnet,  9  Esch.  187; 
Washb.  Easem.  &  Serv.  Bd  ed.  pp.  654-457; 
3  TouUier,  Droit  Civil,  S23. 


Whu  a  bnOdlDB  li  so  constructed  that  one  part 
ot  it  Is  made  trlbutar;  to  the  other,  on  a  sale  of 
that  part  ot  It  whleh  Is  trlhuUiT  the  natural  pro- 
Sumption  wUl  be,  in  the  BliseDoe  of  an  express 
agreement  to  tlie  oontrar}-.  that  the  purchaser 
takes  the  part  he  buya  lubJcoC  to  such  use  b;  the 
other  part  as  the  mechanical  arrangement  of  the 
building  impoaea.   Uayo  v.  NewhoU,  13  M.  J.  L.  J. 

m. 

Where  the  owner  of  two  stores  cootainlns  but 
one  flight  ot  Btalra  aold  the  store  m  which  tbete 
were  no  stalia,  and  deecrlbed  tt  bs  metes  and 
bounds,  the  oonverance  did  not  carry  with  It  tlie 
right  of  way  ot  neceealty  over  the  fll^t  ot  stafn. 
StlUweU  V.  Foster,  S  New  Bug.  Bep.  S19,  80  Ma.  388. 

When  the  owner  ot  an  entire  estate  makea  one 
partol  It  TisRily  dependent  for  the  means  o(  acoeea 
upon  anoUier.  and  creates  a  way  for  Its  beneSt 
over  the  other,  and  then  giants  the  dependent  part, 
the  otiier  part  beoomea  subservient  thereto,  and  the 
way  oODStitutea  an  easement  appurtenant  to  the 
estate  aisnted,  and  paaee  to  (he  grantee  as  aooea- 
sorlal  to  the  beneOcial  use  and  enjoyment  of  the 
granted  premises.  National  Bxoli.  Bank  v.  Onn- 
nlngbam,  4S  Ohio  Bt  B!U 

13L.R.A. 


Grants  of  apartmeots  In  a  building  must  bs  con- 
strued Booordiog  to  the  intention  of  A*  parties 
and  with  referenoe  to  the  subject  matteia,  irtiioh 
are  rooms  or  apartments,  specfflcall;  designated  by 
numbers  or  oUierwIee.  Eecr  v.  HerctiantB  ElClb 
Co.  8  Bd«.  Ch.  IE.  D  L.  ed.  STE,  followad  m  Austin  v. 
Field.  T  Abb.  N.  B.  U,  1  Bbeld.  218;  HllUard  v.  Mew 
York  *  C.  0.  C.  Co.  41  Ohio  Bt.  SMI. 

A  cellar,  room,  etc,  may  pass  by  their  own  terms 
and  nothing  more,  and  where  land  Is  not  men- 
tioned no  land  passes.  Doe  v.  Burt,  1  T.  B.  1C1: 
Penruddoek>s  Case.  G  Ooke,  lOD. 

The  ownarof  landoanoonTey  lt.ortheprotltti  ot 
It,  Id  auoh  parcels  as  be  thinks  proper;  he  oan  grant 
the  right  to  occupy  a  room  In  the  third  story,  to 
ooGupy  aseoond story,  aroom In  the tirat story,  or 
the  cellar  or  part  ot  the  o^lar;  but  by  such  grants 
the  land  does  not  pass,  although  the  land  la  neces- 
sary to  Buataln  those  parta  of  the  iiouBe.  WIntoo 
V.  Oomish.  t  Ohio,  47T:  Kerr  v.  Uerchants  Gxch. 
Co.  8  Edw.  Oi.  8Ut  B  L.  ed,  tmt  Bowan  v.  Kelsey,  t 
Abb.  App.  Deo.  U7, 1  Keyee.  WT. 

An  annexation  to  the  freeboM,  lmpaasll>le  of 
separation  from  the  building  ereoted  [hereon, -as 

aeoond  story  erected  upon  the  bnildlng,— 


regarded  as  the  right  to  i 

interest  In  the  land:  and  upon  such 

mete  proprietary  Interest  In  the  real  a 


See  also  32  L.  R,  A.  451;    38  L.    R.  A.  14)1. 


Hahh  t.  Baser  Lodak 
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Shemd  V.  Oiteo.  4  Bandf.  «0;  fltrtrti^  y. 
GflB«rt,  15  N.  T.  801;  HeaHt  t.  Krvger,  B  L. 
R  A.  186, 121  N.  Y.  880. 

Lord,  J.,   delivered  the  opinion  of  the 


fkctB  out  ol  whicb  the  question  presented  for 
our  conaideration  arose  are  substantially 
these;  The  ptaintifF  waa  the  owner  of  a 
certain  lot  in  Baker  Cltj,  upon  which  was 
erected  a  two-stoiy  building,  the  middle  room 
or  hall  in  the  upper  gtor^  of  which  was 
owned  br  the  defendant,  and  uaed  aa  a  lodge 
hall,  ana,  as  appurtenant  thereto,  it  owned 
an  easement  as  a  means  of  Ingress  and  egress. 
Tlie  room  owned  by  the  defendant,  being  a 
middle  room,  had  front  and  rear  wntls  and 
two  lateral  walls.  A  flre  -oceurring.  the 
whole  building  was  substantially  destroyed. 
The  roof,  floors,  joists,  windows  and  doors 
were  totally  consumed  by  the  flames ;  and  at 
the  same  time  the  rear  and  front  walls  were 
entirely  destroyed  to  their  foundation,  and 
only  a  portion  of  the  lateral  walls  remained, 
which  were  fire-cracked,  shaky,  and  unflt  for 
nse.  So  for  as  relates  to  the  second  story, 
only  a  portion  of  the  lateral  walls  were  left 
above  the  second  stnry,  and  as  tbey  stood 
Ibey  were  unsafe,  and  mactically  useless  for 
reliuilding  purposes.  The  other  walls  were 
destroyed,  so  that  the  middle  room  in  the 
second  story,  used  as  a  hall  by  the  defend- 
ants, and  its  foundations,  were  practically 
destroyed  by  the  oonflaeratioo.  and  its  iden- 
tity lost  or  extin;fais&ed.  While  there  is 
some  conflict  in  the  evidence,  there  is  none 
upon  which  to  base  the  contention  that  there 
was  anv  aufflcient  portion  of  the  lateral  walls 
remaining  to  preserve  the  identity  of  the 
middle  room,  or  that  such  portions  ns  re- 
mained were  aofflciently  safe  for  rebuilding 
purposes  as  they  stood.     The  practical  de- 


duction from  the  evidence,  considered  as  a 
whole,  leaves  no  doubt  that  the  middle  room 
in  the  upper  story,  owned  bv  the  defendant, 
was  wholly  destroyed,  and  that  the  building 
itself  was  substanttally  destroyed.  Upon 
this  state  of  facts,  the  inquiry  is.  Had  the 
defendant  the  right  which  it  undertook  to 
exercise,  and  which  this  suit  is  brought  to 
enjoin,  of  rebuilding  the  walls  tor  the  pur- 
pose of  reconstructing  an  upper  story,  and 
recreating  a  middle  room,  to  be  used  as  a 
lodge  haU  in  the  place  of  the  one  destroyed 
by  the  flre?  By  its  conveyance  the  defendant 
had  granted  to  it  what  was  known  and  styled 
as  the  middle  room  of  the  upper  story  of  tiie 
building,  and  an  easement  of  ingress  and 
egress.  There  is  no  provision  in  it,  or  right 
given  l«  the  defendant,  in  case  of  thedestruc* 
tion  of  the  upper  story  by  flre,  or  of  the 
building,  itself  to  rebuild  it.  It  does  not, 
in  terms,  grant  or  convey  the  land,  and  doea 
not  purport  to  grant  or  convey  the  building, 
but  only  the  middle  room  or  hall  in  tho 
upper  story,  and  without  any  stipulation  a* 
to  rebuilding  In  case  of  flre.  It  seems  to 
us  that  conveyances  of  this  kind,  like  leases 
of  apartments  in  buildings,  must  be  construed 
according  to  the  intention  of  the  parties,  and 
with  reftrence  to  the  subject  matter  upon 
which  tbey  operate.  As  applied  to  a  lease, 
the  doctrine  of  the  law  is,  when  it  is  not 
the  intention  to  grant  any  Interest  in  the 
land  further  than  is  necessary  for  the  enjoy- 
ment of  the  room  leased,  tbat  when  Bucb 
room  Is  destroyed  there  Is  nothing  upon 
which  the  demise  can  operate,  and  tnat  the 
lease  terminates  with  the  destructiou  of 
the  thing  leased.  Harrington  v.  Wa1*m,  11 
Or.  143.  The  application  of  this  doctrine 
is  well  Illustrated  in  the  case  of  Stocktcell  r, 
Sitnier,  11  Met.  448,  in  which  this  question 
was  carefully  considered.  In  tbat  case  the 
lessor  of  a  three-story  building  leased  the 
cellar  or  basement  to  S  tenant  for  five  years, 
and  the  Other  stories  to  other  tenants ;  but  the 
lease  contained  no  stipulation  as  to  rebuild- 


r,  wnson,  B  West,  Bep.  It, 
m  Ind.  XOi  S  Washb.  Heal  Prop,  m 

Tba  rlsbt  which  one  proprietor  his  to  aonw 
tmittt.  beneflt  or  lawtol  use  out  of  or  over  the 
ntat*  of  anotlKr  proprietor,  Is  merely  an  ease- 
mtat.    BHaerv.  Parker,  S  Cueh.  140. 

Bo  the  grant  of  a  ri^ht  to  bave  and  to  bold  a 
Koond  Btoiy  to  a  building  tor  the  uae  of  a  Iodg«  it 
tn  uaement.   I  Wathb.  Heal  Prop.  Si. 

No  catstA  can  be  created  ot  mere  spaoe  at  alt 
■bov«  ground:  and  though  property  In  a  room  may 
be  aoaveyed  (Brooke,  Abr.  Demand,  OR  Year  Book 
t  Hen.  VTTL,  p.  V);  yet,  tf  the  foundation  tall,  the 
pTopertr  goes:  ttoeaaea  with  the  thing  Itself.  Jiek- 
■oo V. Buel, BJohDa. »B:  Jaokaonr.Hay, ISJcriins. 
IH. 

So  U  a  church  Is  burned,  the  right  to  a  pew 
therein  1b  gone.    Tr^lgh  v.  Piatt,  B  Cow.  tM. 

A  dMlootlon  li  made  between  the  lease  o<  a 
bmue  and  the  lease  of  an  apartment  tberelu.  In 
tiietarmer  caee  the  lease  canjes  wfthlt  tlie  land 
1  the  bonte  stands:  in  tin  latter  ease  ft 
.  Tbxm,  where  a  oellar  was  leased,  and  the 
~  .  ~re,ltwaab<ddthBttlie 
a  root  In  the  space  be  had 
.  WIntonv.  COnilab,  GOhlo,4!T. 
It  of  the  ocoupter  of  a  room  in  a 
buOdlDg  is  peoullar.  be  has  simply  the  right  of 
18L.KA. 


occupation,  and  a  destruction  of  the  building  ends 
thBt,rlgbt.  Kerr  v.  Mercbante  Bxoh.  Co.  8  Edv. 
Ch.  SIS,  S  L.  ed.  «7ii  Graves  v.  Berdan,  ill  Barb.  100; 
Bmlth  V.  St.  Philips  Cbumh,  ID  Cent.  Rep.  Oa,  lOT 
a.  Y.  aO;  Tenant  v.  OoldolD,  TSalk.  S80. 

A  deetruotlon  of  Oie  bouse  In  the  atMence  of 
oovtmantato  repair  term Inatea  tbete&anoy.  A1db> 
worth  V.  Ritt,  n  CaL  DO;  Cbamberlafn  t.  Qodfrey. 
GO  Ala.  SU;  HoHUlaii  v.  Solomon,  a  Ala.  BSS;  Rowan 
V.  Eelsey.  18  Barb.  OO. 

If  the  budding  Is  destroyed,  no  right  of  posw, 
Bloii  In  any  part  of  the  lot  remains  In  any  of  the 
former  oooupants.   Feoroe  v.  Golden,  t  Barb.  SH. 

At  tbe  ez|riiatJon  of  a  lease  of  land,  an  action  of 
ejeetmeot  tor  the  lot  alone,  by  metes  and  bounds. 
Ilea  against  v«rtiee  oceupyhig  separately  t^ie  dtt- 
fereet  stoilea  Ot  the  building,  «•  Joint  trespanen 
on  the  land.  In  using  It  to  nphold  tbe  buildiiig.  and 
plalotUt  is  not  bound  to  elect  against  wblcb  one  he 
wiUprooeeO.   Faaioev. Ferris,  10 H.Y.ew. 

BxttnguUkmant  of  etuantnt. 

An  'easement  is  one  of  the  rlgbte  of  propertr 
which  may  be  ejiJognlsbed  or  deslroyed.  See 
Hancoak  v.  Wentwortb,  G  Met.  US;  1  Rolle.  Abn 
set:  S  Foumel,  Traits  de  Toialoafte,  Ut;  S  Toulllei^ 
Droit  avll.  BK  Washb.  Xasem.  70L 
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ing  io  cue  of  fire,  and  It  wu  held  tbat  the 

d[«tructioii  of  the  bulldloe  tennioaud  tbe 
Itsssee's  rights  !□  the  premlsea.  It  was  put 
upon  tho  ground  that  such  leoM  of  distinct 
rooms  or  apartinentB  do  cot  cany  uij  interest 
iu  the  laud  bejond  that  connecled  with  the 
enjoyment  of  the  particular  room  ;  that  the 
room  was  the  thio^  leased  :  and  that  the  de- 
Btruction  of  the  thmg  leased  necessarily  ter- 
minated the  leasee's  futerast  therein.  The 
real  question  in  all  such  cases,  as  it  must  be 
in  tbe  case  at  bar,  is  whether  tbe  intention 
of  tbe  parties,  collected  from  tbe  whole  in- 
strument, was  to  grant  any  estate  in  the  land. 
The  language  In  the  conveyance  precludes 
the  Idea  that  It  was  the  intention  to  grant 
tbe  building,  or  any  portion  oF  it.  but  only 
a  certain  room  located  In  that  building  ("the 
middU  room  or  hall  of  the  upper  story"), 
which  is  the  principal  thing  granted,  and 
which  Is  identified  by  description  to  distin- 
guish it  from  other  rooms. 

As  the  conveyance  does  not  purport,  In 
terms,  to  grant  any  estate  or  interest  in  the 
land,  and  as  the  provisions  of  the  conveyance 
carefully  distinguish  the  room  griinled  from 
other  rooms  of  the  building,  and  as  it  con- 
tains no  stipulation  to  rebuild  in  cose  of  Are 
or  other  casualty,  there  is  nothing  to  be 
tnkea  by  Implication  to  justify  us  In  holding 
that  any  grant  of  an  estate  tn  the  land  waS 
intend^.  It  is  not  doubted  that  there  may 
be  a  freehold  Interest  In  a  part  of  a  building. 
1  Washb.  Real  Prop.  16.  Nor  do  we  wish 
to  be  understood  tfl  holding  that  the  sale  of 
an  interest  in  a  building  may  not  be  a  sale 
of  an  estate  or  interest  in  tlie  subjacent  soil. 
What  we  are  trying;  to  Indicate  is  that,  by 
tbo  t«nii8  of  the  interest,  it  ia  the  middle 
room  or  hall  of  the  upper  story  which  was 

K anted  to  the  defendant,  and  ni>t  a  part  of 
e  building :  that  the  defendant  did  not  ac- 
quire any  Hgbt  of  ownership  in  the  building, 
or  any  part  of  it,  but  in  tbe  room  or  space 
inclosed  hv  that  part  of  the  building  which 
WHS  described  and  Identified  as  the  middle 
mom  or  hall  of  the  upper  story.  This  it 
owned;  and  so  long  as  It  existed,  and  Its 
Identity  was  preserved,  tbe  defendant  had 
the  riglit  to  its  enjoyment.  But  when  the 
fire  destroyed  the  building,  and  the  Identity 
of  tile  room  and^ils  distance  as  sucli  were 
extinguished  and  at  an  end.  there  was  nothing 
remaining  upon  which  the  defendant's  con- 
veyance could  operate,  and  its  rights  at  once 
terminated.  In  TTiomt  v.  WiUim,  110  Ind. 
UR.A. 


B3S.  9  West.  Rep.  45.  where  ■  committee  on 

bebalf  of  the  order  of  freemasons  had  grants 
the  right  to  construct  a  second  story  uunn  • 
building  erected  by  the  owner  of  the  land 
"to  have  and  own  said  second  story  for  tbcU 
use  perpetually,"  U  was  held  that  thej  did 


a  part.  In  construing  tbe  Instrument,  the 
court  says:  "It  Is  evident  that  the  Instru- 
ment relied  on  by  the  appellant  does  not  con- 
vev  an  Interest  in  the  land ;"  and  then  adds : 
"For  it  is  quite  clear  ttiat.  If  the  building* 
should  be  totally  destroyed,  the  rights  of 
the  appellants,  and  of  their  grantors  as  well, 
would  at  once  terminate."  Ajthe  instrument 
grants  tbe  defendant  no  estate  in  the  land, 
and  contains  no  stipulation  of  the  right  to 
rebuild  in  case  of  destruction  by  fire  or  other 
casualty,  tt  would  seem  to  be  plain  that  It 
was  the  Intention  of  the  parties,  collected 
from  their  agreement  and  Its  subject  matter, 
that  the  agreement,  and  the  relation  created 
by  it,  should  terminate  with  the  destruction 
of  the  building. 

The  remaining  question  is  whether  the 
easement  for  the  purpose  of  ingress  and  egress 
was  extinguished  by  the  destruction  of  the 
building.  Tbe  facts  show  that  suidi  easement 
was  granted  for  the  particular  purpose  of 
offoralng  ingress  and  egress  to  the  building. 
Without  It  the  principal  thing  (the  room 
granted)  would  oe  practically  useless.  It 
was  essential  and  necessary  for  the  enjoyment 
of  the  room,  and  was  granted  on  account  of 
it.  Nor  ia  It  of  any  use.  within  the  purposes 
of  the  grant,  without  the.  existence  of  the 
room.  In  such  case,  the  general  rule,  al 
stated  by  Mr.  Washburn.  Is  that,  "  If  sn 
easement  for  a  particular  purpose  is  granted, 
when  that  purpose  no  longer  exists  there  is 
an  end  of  tbe  easement."  Waishb.  Easem. 
pp.  654,  657.  When  Che  reason  and  necessity 
for  the  easement  ceased,  within  the  intent 
for  which  It  was  granted,  as  it  did  when  the 
building  was  destroyed  by  fire,  it  would 
logically  result  there  was  an  end  of  the  ease- 

For  these  reasons  we  think  there  was  no 
error  upon  the  legal  Questions  presented  by 
this  record,  but  that  the  damage*  awtrdtd  on 
notJTMtifUd  bt/t/ufaclt  under  the  eireumttaTica, 
aTid  that  the  decree  aumrding  them  miMt  lie  dii- 
aUtmted,  but  in  oU  other  thing*  ^fflrmed,  and  n 
it  Is  onlered. 
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Yais  T.  Wbr  Hidoli  School  Dutriot. 
COHNBCTIOIJT  BUPBBSIE  COURT  OF  EHHORa 


John  D.  TALB 
WEST  MIDDLE  BCHOOL  DISTSIOT. 
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the  put  at  lUl 
will  ooDttmia  pwiBkiiMiUr.  kltboogli  aiie  hM 
Dorer  been  foimaUj  mdopted  and  may  not  ■■»*« 
B  domidl  In  the  techakml  lenae  ot  thU  term  in 
the  dlitrlet,  bai  a  "reildeiice"  !□  tliat  dlttrlM  foe 
■ohoul  purpoaee  and  cumot  be  oompdted  to  w 
tulUoQ  •■  A  DOQ-realdent. 

(Kovembw  19,  URO.) 


The  hcu  ue  Rated  in  the  optnlon. 

Mr.  CbMFlea  E.  Groas  for  appelliDt 

Jfr.  T.  H.  Maltbto.  for  appellee: 

It  is  the  audonbted  right  of  a  father  or  gnar- 
dian  to  fix  the  re^enoe  of  a  minoi  at  Bome 
plam  other  than  bii  own  lealdence  or  domidl. 

A.  guardian  haa  the  eame  power  over  bta 
ward  that  a  parent  haa  over  his  child.  Be  hu 
thecastodrofhiapenoD,  and  may  appoint  the 
place  of  fau  leaidenm. 

OTtvAte  T.  Batkint,  0  Pick.  28.  Sea  alM 
KirOaad  T.  Wluadg.  4  Allen,  463. 

BeildeitceforachoolpurpoeeadiflerB  eatlrel; 
from  that  flsed  andpermaueDIieBldeDCoiiecea- 
aaiT  to  gain  a  aettlemeot 

Milton  ikAool  DM.  So.  1  v.  Bragdon.  28  N. 
H.  607;  BrentvKod  BehoA  Di$t.  So.  t  t.  iW- 
iard,  SON.  B.  608;  8taU  t.  Thayer,  74  Wli.  48. 


In  determinlDg  question*  of  residence  and 
domidl  and  chaogea  therein,  the  iotentlon  of 
the  parties  concerned  is  the  all-important  eon- 
riderstlon. 

Clinton  t.  WM&rook,  88  Conn.  12. 


the  defendant  B<Jtool  Dtatrict.  Ada  Avwtln, 
a  child  of  thirteen  jears,.  has  been  during  all 
that  time  llTtng  with  him  as  a  member  of 
his  famtlr.  She  attended  school  in  said  Dis- 
trict. The  defendant  presented  to  the  plain- 
tlfl  a  bilk  for  her  tuition,  and  threatened  to 
exclude  her  from  attending  the  school  lulest 
■ucli  bill  was  paid.  The  plaintiff  therenpon 
preferred  the  present  complaint  to  the  supe- 
rior court,  prafing  that  the  District  be  en- 
Joined  from  interfering  in  anj  manner  with 
the  attendance  of  the  said  Ada  Austin  at  the 
school.  The  superior  court  Kranted  the  in- 
junction, and  the  defendant  has  appealed  to 
this  court. 

Tbe  defendant  insists  that  It  has  the  ri^ht 
to  require  tuition  to  be  paid  lor  the  schooling 
of  the  said  Ada,  for  the  reason  that  she  did 
not  so  reside  In  or  belong  to  the  Bchool  Dis- 
trict that  she  could  be  enumerated  as  a  per- 
son within  school  age  residing  thsrelu.  This 
claim  Implies — what  was  dtrectly  admitted 
by  the  counsel  for  the  defendant — that  If  she 
might  lawfully  be  enumerated  in  the  District 
then  she  was  entitled  to  attend  school  there 
without  paying  tuition.  The  said  Ada  Is  a 
niece  of  the  plaintiff's  wife.  She  was  born 
in  tbe  State  of  Illinois,  where  her  parents 
then  resided.  Her  parents  now  reside  In 
Missouri,  and  have  never  resided  In  this 
State.     The  plaintiff   and  his  wife  have  no 


Tbe  r1«htto  ba  adiieated  I 
of  tbe  Btate  la  oDsdailved  eotlnilr  teiro  levKlailon, 
sod  as  SDOh  f»  sul>]eotto  i 


make.  It  Is  OM  a  oonstUnUonal  rtahL  Dallai  v. 
ronUi^MBoir.  Fr.  MB. 

An  Inhabitant  cannot  claim  for  hliOhndren  tbe 
abaolnterijchtto  selaet  Buohaachool  fortliemaa 
te  iiiiaain.  in  dlaitcanl  ot  the  regulations  of  tbe 
bawd  of  pitblle  tnstromoD.  People  v.  baton,  18 
Abb.  Pr,  US. 

The  board  of  pnbUo  tnatniotlon  have  the  power, 
tn  ilielr  duoietton,  to  adopt  regnlatloDi  for  tbe  ad- 
niutaa  Of  pnpQa.  b7  wblab  the  avtgnment  ot  (diU- 
dien  between  sobools  aOoidlns  aqaal  advmntaffs* 
•hall  be  determined;  but  If  they  ibould  nnlaw- 
taOj  ezolode  a  oUld  tiom  a  lohool,  tbs  lemedr 
would  be  br  action.   SM. 


r  The  domloll  Is  tbe  habitation  flzed  In  anr  place 
wtlli  an  Intention  of  aJwan  ataTlns  there,  while 
Hmple  leeldeDoe  It  mnoh  more  temponr?  tn  Ita 
^laiaeter.    New  ToA  v.  Gtanet,  i  Hun,  llfl. 

A  minor  mar  have,  for  1011001  purpose;,  a  ml- 
tenee  other  than  that  of  hia  paienta.    Btate  v. 


or  ordlnar;  dwelUng-plaoe  or  plaoe  of  resiaeaca  ot 
a  peison.  sa  dlstlnsulshed  from  his  tempoiarr  and 
tnnalent,  though  aotoal,  place  ot  residence.    It  la 


poiWT  l^aoeofabode;  or  his  hi 
from  a  plaoe  to  wUloh  bnslnesi  or  pleasoremar 
tempoTsillr  eaU  him,  Balemv.I^in«,NGoDn.  71; 
Blaok,  Law  Uot.  title.  DomtoiL 

Bveir  penon  mnat  bavea  dOGilofl  somewhere; 
and  b*  can  oolr  have  ime  domiea  at  one  and  the 
aametlme.  avnTpenon  basa  domtollof  origin. 
wUoh  be  retains  nntU  he  aoqulies  another;  and  the 
onaOmsaoqnlredlslnllke  manner  retained  until 
beaoqnlcesathlrd  domlolt  nie  exMIng  domidl 
alwanoontlnaea  until  snotber  Is  aoqulrad.  Bobr 
the  aoqokltlon  of  anotber.tb*  former  domlell  la 
retlnqulihea.  Ablnrton  v.  ITortll  Bridgewatw,  33 
PlcL  IVn  Tbomdlke  v.  Boston.  1  Het.  to-,  KUbum 
V.  Bennett,  S  HeL  1». 

Tbe  domloll otoilffin  arises  from  btrthoroon- 
neotloiia.  nwOomlcllof amlnorfollowsthatof bU 
father,  and  remains  nntll  be  aoqnitea  another, 
which  he  cannot  do  nntll  he  beeom«a  an  adult. 
Andrews  v.  Herrlet,  4  Oow.  tlS,  note  f. 

A  domloll  la  defined  to  be  the  plaoe  where  a  per- 
■on  has  llzad  his  babttatlon,  without  any  present 
IntentloD  of  lemovlnr  therefrom,  Fatnam  v. 
Johnson,  10  Kan.  188;  1  Boavler,  Iaw  Uot.  I8CL 

It  li  defined  br  Webster  to  be  a  plaoe  of  perma> 
'  an  Indlrldiial  or  a  tamllr. 
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Hot., 


children.  la  1883  tbe  child,  tlien  being  six 
jeus  old,  came  to  live  with  tbe  plalDttff, 
who  then  resided  In  Winchester  Id  this  State. 
upon  an  arrangement  between  Ae  plaintiff 
and  his  wife  on  the  one  liand  and  tbe  parents 
of  the  child  on  the  other,  that  she  should  live 
witli  the  plaintiff  and  his  wi(«  so  long  u 
the;  should  live,  udIobb  she  ahould  sooner  by 
marriaee  or  otherwise  make  a  home  for  her- 
self. Pursuant  to  that  arrangement  ahe  faaa 
ever  since  resided  with  the  plsIutlS,  and  be 
baa  had  the  entire  actual  control  over  her, 
caring  for  her  in  all  reapecta  as  though  she 
was  hia  own  child.  In  May,  1687,  the  plain- 
tiff  removed  from  Winchester  to  Hartford. 
puTchsaed  a  lot  within  the  school  district, 
built  a  house  thereon,  and  has  since  that 
time  resided  tltere  with  his  famiiy,  whidi 
consists  only  of  himself,  bis  wife,  and  the 
said  Ada :  and  be  has  no  intention  of  chang- 
ing such  residence.  It  is  the  expectation  and 
the  intent  of  tbe  said  Ada,  and  of  her  par- 
ents, and  of  the  plaintiff  and  bis  wife,  that 
she  shall  continue  to  live  with  tbe  plaintiff 
and  his  wife  as  their  own  child  so  long  as 
tbey  shall  live.  Tlie  plaintiff  and  hia  wlf( 
have  never  forninllj  adopted  her  BccordinB  tc 
the  Statute  regulating  the  adoption  of  cfiil- 

It  is  the  claim  of  tbe  defendant  that  nc 
child  can  be  properly  eunmerated  in  an;; 
school  dlbtrict  as  belonging  thereto,  so  as  tr 
be  entitled  to  instruction  in  its  schools  with- 


is  an  apprentice  to  a  master  residing  there. 
or  is  a  pauper  and  so  a  ward  of  tbe  public. 
It  Is  not  pretended  that  the  child  Ada  is  an 
apprentice  and  she  certainly  is  not  a  pauper. 
It  is  quite  possible  thai  tbe  facts  in  this 
case  do  not  ahow  that  the  minor  child  in 
qiu^stion  had  a  domicil  in  the  defendant  Dis- 
trict iu  the  technical  meaning  of  that  term. 
Domicil  in  that  sense  is  the  actual  or  con- 
structive presence  of  a  person  in  a  given 
ploce,  coupled  with  the  '"•"'" 
there  permanently ;  and 


exercise  an  Independent  Intent  fnthistnatler, 
a  minor  can  hare  no  domicil  other  than  that 
of  tbe  parent  or  guardian.  But  the  facta  do 
show  tLat  she  bad  a  rc«idence  there  in  th« 
ordinary  and  popular  meaning  of  the  word. 
She  la  and  has  been  for  some  time  actually 
there.  Her  own  intent  is  to  remain  there 
permanently.  The  intent  of  her  parenis  and 
of  Hr.  and  Mra.  Talc  is  that  she  shall  remain 
there  potuanently ;  so  Uiat  ibe  will  of  all  the 
petaoaa  who  have  any  authority  to  control 
the  intent  of  tbis  minor  concurs  with  her  own 
In  this  respect.  All  the  elements  neoessary 
to  constitute  residence  are  present.  The  liotise 
of  the  plaintiff  is  her  boine.  Sbe  did  not 
come  into  tbe  District  for  the  purpose  of 
obtaining  Instruction  in  its  schools.  Sbe 
came  there  because  her  home  was  with  tbe 
plaintiff  and  be  removed  to  Hartford  from 
Winchester;  and  because  her  home  is  with 
the  plaintiff  tbe  expects  to  remain  in  Hart- 
ford permanently.  We  think  Uiis  is  residence 
sufficient  for  scnool  purposes,  and  that  Ada 
Austin  belongs  to  the  West  Middle  School 
District  and  ought  to  be  enumerated  there. 
A  construction  so  narrow  and  technical  nSt 
is  claimed  by  the  defendant  would  seriously 
impair  tbe  usefulness  of  the  School  Laws  and 
would  defeat  various  provisions  of  the  Stat- 
ute. The  State  is  In[erttt«d  to  have  ail  the 
diildren  educated  in  order  that  they  may  be- 
come good  citizens.  Experience  has  demon- 
strated that  it  coata  the  public  much  more 
to  support  one  ignorant  or  vicious  person 
than  to  educate  many  children.  On  the 
simple  ground  of  economy  tbe  Stale  cannot 
afford  to  permit  any  child  to  grow  up  wltti- 
out  being  sent  to  school.  The  School  Laws 
recognize  this  fact  and  their  provisions  are 
framed  accordingly.  If  any  child  is  acnially 
dwelling  in  any  school  district,  so  that  some 
person  there  has  the  core  of  It,  and  is  within 
the  school  age,  not  incapable  by  reason  of 
physical  inSnuity  of  attending  school,  and 
IS  not  instructed  elsewhere,  then  that  child 
must  go  to  tlic  public  school.  Section  18  of 
the  General   Statutes  provides  that  "public 


OianixUor  Sent  mts,  Che  place  where  a  man  oar- 
rles  OD  hia  eaCabllabed  buBlaess.  or  profesglonal  oo- 
oupatlon,  vid  has  a  home  and  pemunent  resl- 
deaoe,  is  hia  domloll.   S  Keat,  Com.  Sd  ed.  «]. 

Domldl  Is  deflned  to  be  "a  restdenoe  at  a  par- 
tlaular  place,  acoompanled  with  positive  or  pre- 
sumptive proof  of  oontluuliiK  it  an  unlimited 
time."  A  person  being  at  a  place  is  prima  facie 
evidenoe  tliat  be  ta  domiciled  there:  but  it  mar  be 
explained  and  the  presumpIlOD  rebutted.  jKc 
WngJey.  B  Wend.  lO;  i  Kent,  Com.  431,  note  t: 
HHr«h  V,  Hutoblnson,  t  Bos.  &  P.  3Sa,  note  per 
Lord  ThuTlow. 

To  effect  a  ohon^  of  domicil  there  must  be  In- 
teotlon  snd  act  united.  The  forum  oriotnit  at 
domldl  of  natlvItT,  remains  until  a  subsequent 
domicil  is  acquired  ammo  et  facto,  t  Kent,  Com. 
<81,  note*. 

U  a  partT  removes  from  his  domtoU,  with  an  In- 
tentlau  ol  returning,  bn  does  notlose  bis  domlolli 
ss  he  can  bave  acquired  one  nowbeie  else.  1 
Bouvler.  Law  Diet.  190. 

Bo  If  ■  person  leaves  tba  place  of  his  domldl 
temporarily,  or  for  a  particular  purpose,  and  does 
not  lake  up  a  permanent  residence  elsewhere,  he 
does  not  ebanae  tats  domloll.  Branbr  v.  Amhent, 
18  L.  R  A. 


T  Mass.  0;  LInooln  v.  Hapgoa  11  Mass.  8St;  Har- 
vard CoUeife  V.  Gore,  6  Pick.  STD;  Bean  v.  Boston, 
1  Uet.  fsy,  Cadwalader  v.  Hnwell.  U  N.  J.  L.  18« 
Wilton  V.  Falmouth,  U  He.  4T»;  Thorndlke  v.  Boa. 
ton.  1  Met.  m. 

To  coostltute  domloll  there  most  be  actual  resi- 
dence and  personal  presenoe  In  a  plaoe,  and  an  In- 
tenilon  of  making  It  the  home  of  tliepartr,  Thorn- 
dlke V.  Boston.  1  Met.  US;  Bean  v.  Boaloo,  1  Met. 
EM;  Wayne  v.  Qreene,  £1  Ue.  SSI;  Leaeh  r.  Pjlls- 
biii7.  ISN.  a.  137;  8tata  v.  Daniels.  U  N.  H.  Eg$ 
Boardman  v.  House.  18  Wend.  SU;  Begeman  r.  Poz. 
ai  Barb.  470:  Heorletla  Twp.  v.  Oxford  Twp.  a 
Ohio  31. 8S:  McClerrr  V.  Uatson.IInd.  7B;  HcKowen 
V.  HoQuIie.  IB  La.  Ann.  ettT;  Home  v.  Uorae,  S 
Ired.  L.  88:  Foster  v.  Hall,  i  Humpti.  8U;  Molntyia 
v.  Chappell,  4Tei.  1ST. 

But  residence  and  domloll  are  not  Interchange- 
able terms,  as  a  man  mar  reelde  in  one  place  and 
have  his  domloll  In  another.  North  Tirmoutta  v. 
Wert  Oordlner,  EB  H&  VSl;  Hampden  v.  Levant.  W 
Ue.  UT;  Alston  v.  Newcomer,  a  Utsa.  181;  Brlggs  v. 
Rocb«t»,  IB  Gray,  8S7;  Bell  v.  Pirate.  EI  N.  T.  IS; 
Tsiewell  County  Suprs.  v,  Daveuport,  10  IlL  IK; 
Hallett  V.  ^MStt.  100  Usm.  ITQ;  Field,  lAwyer's 
Briefs.  GOe.  See  note  to  Warren  v.  Board  at  Begls- 
trMlOn  (Ulch.)  £  L.  B.  A.  2K 


uei. 


PmcaiM  y.  Johbboh. 
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tcbools  abxTl  be  mAlnUlned,  .  .  .  tad 
*uch  schools  shall  be  open  to  all  children 
orer  four  yean  of  age  in  the  respective  dis- 
tricts, without  diecriminstion  on  account  of 
race  or  color."  Section  2102  that  "kU  par- 
ents and  those  who  have  the  core  of  children, 
shall    .     .     .     cause  such  child  to  attend  a 


district  wherein  such  child  resides  are  ii 
•eeaion,  or  elsewhere  to  receive  thorough  in- 
■traction  during  wid  hours  and  •-— "■  ■"  "■■ 


itadies  taught  in  said  public  schools. "  And 
section  2103,  that  "each  week's  failure  on 
the  part  of  any  person  to  comply  with  the 
provisions  of  the  preceding  section  shall  be 
a  distinct  offense  puniehable  with  a  fine  not 
exceeding  five  dollars.'  In  other 
particular  provisions  are  made  that  the 
duct  of  parents,  or  others  having  the  ca 


children,  sbal)  be  Inspected,  so  that  all 
children  shall  attend  school;  that  children 
whose  parents  do  not  aend  them  to  school 
may  be  lemoved  from  the  care  of  their  par- 
ents; and  that  truant  children  shall  be  ar- 
rested and  sent  to  school,  and  that  habitual 
truants  may  be  sentenced  to  anv  houae  of 
reformation  or  to  the  reform  school,  AH 
through  these  sections  the  expression  "those 
having  the  care  of  children,'' la  used  as  ex- 
actlvequivalentto  parents  or  Kuardisn.  Ajid 
nowhere  Is  !t  indicated  that  the  dutj  to  send 
children  to  school,  or  the  duty  of  the  district 
to  furnish  instruction,  depends  on  anything 
other  than  the  residence  of  the  child.  All 
distinction  between  domicil  and  actual  resi- 
dence seems  to  be  carefully  excluded. 

tn^rB  it  tu>  irror  in  Uu  Judgmertt  a^peaUA 

In  this  opinion  the  other  Judges  concurred. 


HICHIGAK  BUPRBHS  OOURT. 


PEOPLE  of  the  State  OF  HICHIQAIT 
John  JOHNSON,  Appt. 

(....Mtoli,..-) 

I.  Balnc  Intoxleated  »nd  r«IUii|r  on  the 
pablle  atreeta  of  a  village  Id  suoh  ■  manner  as 
U>  disturb  the  Kood  order  and  tranquillity  Is  ■ 


8.  An  olBcer  baa  BO  aatborltylo  iB»M« 
■ds  Bi  iiisl  wtttaout  a  warrant;  for  a  breach  of 
tbepeaoe  committed  irhea  he  was  outof  slslicon 
anotber  street  lAO  feet  airar,  although  tbe  dls- 
tnrbanoe  was  heard  by  him. 

8,  AcosTlctioiitbrraaivtbif  MiOlBcerln 
Bn¥fltlng  the  defendant  for  brfrach  of  the  peace 
wjtbout  awoTTBut  cannot  be  sustained  on  appeal 
by  the  claim  that  defendant  was  liable  to  arreet 
for  being  Intoilcated  In  a  public  street. 


h  bUd  down  that  every  person  who,  vlthout  au- 
thority of  law.  disturbs  the  peace  and  security  of 
the  public,  or  who  oommKB  any  act  which  teoas  to 
provoke  or  eidte  others  to  a  breach  of  the  peace, 
Is  guilty  of  a  misdemeanor;  and  all  acts  tending  to 
disturb  the  public  peace  are  Indictable  at  the  com- 
monlaw.  It  Is  not  necessary  tltat  the  peace  beao- 
tnally  broken  to  lay  the  (oncdatlon  to  such  a  pro- 
oeedlnir.  U  what  is  done  Is  ucliutlflable  and  un- 
lawful. tNidlDBwtthsunoleDtdlrectiieiB  to  break 
the  peace,  no  more  Is  required.  Ware  v.  Loverldge, 
It  Ulch.  1B8. 

A  breach  of  the  peace  k  "a  violatkM  o(  pnbllc 
odec^the  offenae  of  dtsturblng  the  public  peace. 
An  act  of  puUlc  Indecorum  to  also  a  breach  of  the 
peace."   Qalrln  v.  Btate,  e  Ooldw.  M. 

He  term  '*tireach  of  Um  peace"  la  generic,  and 
belades  riotous  and  unlawful  assemblies,  riot*,  af- 
fnty.  forcible  eutry  and  detainer,  Uie  wanton  dls- 
cbBrgeof  fire-armiaonearthe  chamber  of  a  sick 
penon  as  to  oaose  Injury,  the  sending  of  challengee 
and  provoklDKtollglitiCOlDBamiedln  public  with- 
out lawfcl  occasion.  In  such  manner  as  to  alarm 
the  public,  and  many  otber  aola  of  a  similar  char- 
acter, na  wanton  discharge  of  fLre-amu  in  the 
public  atretfa  of  a  dQr  is  well  calculated  to  alarm 
tbe  public,  and  cause  them  to  be  apprehensive  of 
Indlvldnal  safety;  and  I  thlok  the  Judge  was  en- 
tirely correct  when  he  Instructed  the  Jury  that 
such  act  constituted  a  brcAch  of  the  peace.  Pacpte 
v.Barts,G8Mch.«H. 

By  "peace,"  as  need  In  t&e  law  m  this  connection, 
Ismeanttfae  tranqullUty  enjoyed  by  dtlxeui  of  a 
municipality  or  community  where  good  order 
idgna  among  Its  membex.  It  la  the  natural  right 
of  all  persons  In  political  society,  and  any  Inten- 
ttnnii]  TlolatloD  of  that  right  to  "■  breach  of  the  ' 
13L.RA. 


peace."  It  la  the  offense  of  disturbing  the  puuim 
peace,  or  violation  o(  public  order  or  public  deco- 
mm.  Aotual  pergonal  violence  la  not  an  essential 
element  in  the  offense.  Davis  v.  Burgess,  M  Hlch. 
SU. 

Examfitt  of  tke  ottntt. 

The  following  czamplee  of  the  otTense  are  from 
Deety'a  American  Criminal  Law,  I  91:  "Biding  or 
going  armed  with  dangerous  or  unusual  weapoca 
(Statcv.  UuatJy.  3  Ired.L.ti&  See  i  Bl.  Oom.  14); 
t  Bishop.  Cr.  L.  ath  ed.  t  HO);  driving  a  carriage 
through  a  crowded  street  at  a  rat«  of  speed  such  aa 
to  endanger  the  safety  or  pedestrians  (United  State* 
r.  Hart,  a  WbecL  a  a  SOi,  Pet  C.  C.  SSDI;  entering 
OD  land  by  foro^  and  throwing  out  a  person  who 
has  a  naked  posseesloa  (Higgina  v.  Btate.  T  Ind.  UB. 
See  2  Bishop,  Cr.  L.  eth  ed.eG8a:  Z  Archb.  dim.  Pr. 
aaO;  4  BL  Com.  1181;  spreading  false  news  to  create 
discord  between  persons  high  in  oOloe  (see  BL  Com. 
HO-,  3  lost.  I2B;  B  Inst.  Ml;  false  and  pretended 
prophecies,  with  intent  to  disturb  the  peace  and 
terrify  the  people.  Sec  1  BL  Ck>m.  Itf.  Tbe  offense 
Of  a  common  bcairlei  may  be  committed  by  mere 
epltbets  used  in  the  heat  of  private  quarrel,  If  so 
public  ss  to  disturb  the  peace  of  the  odghborbood. 
Com.  V.  relay,  W  Haas.  ttl.  Counaellnfr  or  ad- 
vising a  breach  of  the  public  peace  la  a  misde- 
meanor. Com.  V.  WUlard,  W  Msaa.  US.  Bo,  con- 
spiring to  make  a  breach  of  the  peace  to  an  of- 
fense. Clifford  V.  Brandon,  t  Oampb.  SB.  An  In- 
fant over  fourteen  years  of  age  may  be  guilty  of  a 
breacb  of  the  peace.  Bullock  v.  Baboook,  i  Weod. 
ai.  BeelBLOom.  e:  1  Hale,  P.  an.  All  parties 
engaged  In  a  breach  of  the  peace  are  prinolpals." 

To  a  complaint  tor  beating  a  drum  within  tbe 
compact  part  of  the  town,  without  orders  from  a 
military  oCScer,  It  js  no  defense  to  show  that  the 
act  was  done  in  the  performance  of  religious  wor- 
ship, in  accordance  witli  a  sense  of  religious  duty 


HlOmsAX  BlTFSEME  OOUBT. 
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EXCBPnOITS  by  defeDdaut  to  rullnga  of 
the  Clicull  Court  for  HscUdm  OoaDif 
made  during  the  trial  of  a  prosecution  agalost 
him  for  resisting  an  officer,  which  resulted  in  a 
verdict  of  guilty.     Btegrted. 

The  facts  are  stated  In  the  opinion. 

Mr,  James  J.  Browtt,  for  appellant: 

There  was  nobreach  of  the  peace  committed. 

People  V.  BarU,  68  Micb.  4BS;  Ztewv.  flWr- 
aeu.  64  Mich.  S14;  Ware  t.  Loverirb/t,  7S  Mich. 
Aii;  Babimn  r.  Miner,  13  West.  Aep.  471,  68 
Mich.  549. 

The  offense  was  not  committed  in  the  pres- 
ence of  the  ofBcer,  so  as  to  authorize  blm  lo 
arreM  retpoodent  without  a  written  warrant 
from  a  magistrate. 

iVopfa  T.  BarU,  mtpra. 

The  Uw  do«  not  look  with  favor  on  arrests 
made  wiltaoat  a  warrant,  and  it  cannot  be  jus- 
tified If  the  person  arrested  was  not  engaged  in 
a  breech  of  the  peace,  as  for  example,  in  Qgh^ 
ing,  or  in  a  riot,  or  about  to  escape  after  ha^ng 


Pinkerton  i 


tfeloi 


Varbera,  7  L.  R.  A.  607,  T8 


Metwn.  Adolphns  A.  ElUs,  Attii-Om., 
and  P. N. Paekkrd,  iVo*.  a(ty.,forthe  Peo- 
ple. 

Gh»MpIttta  Oh.  J,,  delivered  the  opinion 
of  the  court : 

Main  Street,  in  the  Village  of  Naubinway, 
Mackinac  Countr,  runs  east  and  west.  A 
street  runs  norOi  from  Main  Street,  upon 
which  is  located  the  house  of  one  Bruce. 
Between  d  and  10  o'clock  ot  the  S8th  day  of 
December,  IBSO,  as  the  respondent,  John 
Johnson,  and  one  McAllister  were  walking 
along  Main  Street,  JohiLSOu  "ahouted"  or 
"whooped"  In  a  loud  voice  twice.  The  shout 
waa  heard  by  Frank  Murray  who  was  marshal 


of  the  village,  ana  who  was  at  the  time  stand- 
ing upon  the  door-step  of  Mr.  Bruce's  house. 
He  started  towards  Main  Street,  and  pro- 
ceeded down  that  street  until  he  came  to 
Johnson  and  McAllister,  and  asked,  "Wbo 
done  that  holleringT"  and  HcAUlster  replied 
that  It  waa  Johnson,  and  he  then  arrested  him 
for  It,  and  attempt«d  to  take  him  to  the  jail 
or  lockup.  Johnson  resisted,  and  Murray 
used  bis  club,  and  sent  for  Deputy. sheriff 
Lull,  whereupon  titey  handcuffed  Johnson, 
and  dragged  him  to  the  jail.  It  la  not  nec- 
essary in  this  action  to  deecrlbe  or  comment 
upon  the  conduct  of  Hurray  while  taking 
his  prisoner  to  the  jail,  and  after  they  ar- 
rived there.  The  prosecuting  attorney  flied 
an  information  against  Johnson  "for  resisting 
the  officer.  Prank  Murray,  while  in  the  law- 
ful execution  of  the  duties  of  his  office  in 
attempting  to  arrest  him,  the  said  Johnson, 
for  then  and  there  being  drunk,  intoxicated. 


In  hla  lawful  attempbi  to  maintain,  preserve, 
and  heep  the  peace,"  etc.  Upon  trial  John- 
son was  convicted.  There  was  a  conflict  of 
testimony  as  to  what  occurred  at  the  time  of 
the  arrest,  but  in  the  ruling  here  made  wa 
have  taken  the  testimony  of  the  people  as 
that  upon  which  Uie  conviction  must  stand 
If  It  can  be  supported.  By  Murray's  testi- 
mony he  was  over  160  feet  away,  and  upon 
another  street,  when  be  heard  the  shout. 
There  Is  no  testimony  showing  that  be  was 
In  sight  of  Johnson  and  McAllister,  nor  that 
be  knew  who  It  was  who  shouted,  but  baaed 
his  arrest  upon  the  statement  of  McAllister 
that  it  was  Johnson.  There  was  not  any  riot, 
noise,  or  disturbance  when  he  reached  them. 
No  otter  persons  are  ebown  to  have  been  upon 


Sod  tbac  no  aotual  disturbanoe  ot  the  pnbUo  Dcaoe 
TCSulled  from  It.  State  v.  White,  1  New  Ttng.  Bep. 
m.  H  N.  H.  W;  State  v.  Pilert,  a  ITew  Bnc.  Bep. 
Ur,MN.H.lS. 

AnoidiDanoepfobltdtlDcanrpeTaoa  or  assoofa- 
tlon  from  marehiDs>  ttnougrh  the  siMeta  wllb  aiNk 
oal  Imtrumenta,  orsiDflncoisfaontli)r,wftlioatflnt 
bavInK  obtalnea  eenseat  tS  Ow  monlolpal  anthorl- 
tlea.  Is  n  ull  and  void  ai  Intertarinff  wtdi  equal  ritfrta 
o(  oltlaenB  and  not  belDf  a  reMranUaTeBulatlonot 


aonstruedt 
dlstarblnjir 
HUmn.  L 

A  ohatse  ot  tbe  oontt  tnstmotlnK  the  tarj  as 
tollowa:  "When  tite  natural  and  tecWnateoaoae- 
quenoai  of  obeoane  or  vulvar  lansuaoe.  or  ot  enis- 
ins  or  swearing,  wonld  be  to  dMnrb  the  Id  beUtaots 
ot  a  fdaoe,  tbeo  jou 

would  be  used  Id  a  i 

tbe  mbabitantsot  soob  plaoe.'*  Is  erroneoos.  ai  It  is 
anlnvaatonof  tbeiwovliieeot  the  juiT*  UoChnd- 
leoi  V.  Slate,  21  lex.  App,  411. 

Where  evldenoa  was  held  Insundent  .to  SDPPort 
oonvlotlon  tor  dtsturtdof  peaon  b7  onialng  In  iiut*- 
Uo  plaoe,  see  Williams  v.  Btote,  Zl  Tex.  App.  MB. 

An  In^ctment  for  disturbing  rellKloui  worship 
"bj  talkmg:  and  lausMuK"  and  bf  Indecent  goat 
18  L.  Tt.  A. 


urea  <s  not  bad  for  dupUottr.   It  oharres  but  one 
Offenset  the  words  ■niT  talUiig  and  laiiRfalns"belDC 
mere  surplusaBe.   Btata  v.  Bledsoe,  a  Ark.  to. 
A  oomplalnt  for  dninkenueM  must  spedflGallT 


toxloatad.  To  state  the  name  of  tbe  oltr  or  town  to 
not  luSotent.  Blate  v.  Holioon,^  Sew  Aig.  Bap. 
in.TBHe.Wl 

Xbe  avennent,  In  an  liidlotm«at,  that  tbedefaod* 
ant  dld"Dnlawtall7  engaffe  Id  a  prise  flffht  with  tbe 
■aid  J.  K-.—to  wtt.  did  tbm  and  Oiere  enter  a  ting, 
oommonlr  oalled  a  ^riM  rlns,*  and  did  then  and 
there.  In  the  MOd  line,  stilke  and  brulastJMeatd  J. 
E.."  doee  not  show  that  both  parUes  Misaged  In  the 
llcht,  and  linotaaufflolentalleiiatlonof  iheoffenee 
to  sustain  a  oonvlotlon.  Sullivan  v.  State,  (T  lllsa 
Bia. 

Two  or  more  persons  flfirbtlDB  bj  '■treemeat  Id  a 
pnhllo  plaoe  are  xulUr  of  an  affrar.  An  affiajr  Is 
dlsttngulsbed  from  a  riot  In  not  belni  preoMdltatad. 
Bu[H«me  OonnoQ  O.  C.  T.  v.  OarrlsDO,  1  West.  Bep. 


atL  IM  iQd.  183. 

Aoomplaint  that  a  person  HppUed  to  another  a 
protaoe  epithet  at  the  latter  person^  raaldenoe  does 
not  Obarge  a  riolation  ot  a  mankipal  oidlnanos 
provldlDs  for  the  oonvlotlon  ot  all  pcmona  wbo 
aid,  etc.,  anj  Improper  tu^aa,  riot,  or 
lie  paaoa  on  the  atnets,  Mcbwars.  ot 
elnwbeie  wttbln  Ibe  eltr>  Stats  v.  Oatndso,  n  N, 
J.  !..»>. 


1881. 
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Main  Street  wbea  Murm  flist  accoBted  John- 
Mil)  and  McAllister.  He  had  no  warrant  for 
the  arrest  of  either  Jobcson  or  McAllister. 
Under  the  facts  above  stated  two  questionB 
are  ralacd :  (1)  Did  Johnson,  h;  the  set  of 
"shouting"  or  "whooping"  In  the  public 
street  of  the  Tillaire  when  on  his  way  home, 
accompanied  by  ficAlllster,  at  the  time  of 
night  statai,  commit  a  breach  of  the  peace? 
(3)  If  yes,  was  the  offense  committed  in  the 
presence  of  the  officer,  Murray? 

We  have  bad  occasion  to  define  the  sub- 
stance and  nature  of  this  offense  In  the  fol- 
lowingcases:  Qvinnt.  Bfiul.  40Mleh.  ii16; 
Way't  Catf.  41  Mich.  399;  People  t,  BarU, 
03  Hich.  495 ;  DavU  v.  Burgeu,  54  Hich.  514 ; 
Btikitrm  v.  Miner.  88  Mich.  649 ;  Wart  r. 
Lottridge,  75  Mich.  493. 

In  general  terms  the  ofleose  Is  a  violation 
of  puDlic  order,  a  disturbance  of  the  public 
tranqaillity,  by  anv  act  or  conduct  inciting 
to  violence,  or  tenaing  to  provoke  or  excite 
others  to  break  tbe  peace.  Each  case  where 
the  offense  is  charged  must  depend  upon  the 
time,  place  and  circumstances  of  the  act. 
The  circuit  judgie  instructed  tbe  lury  that 
"to  be  intoiicatea  and  yelling  on  the  public 
streets  of  a  village  in  such  a  manner  as  to 
disturb  the  good  order  and  tranquillity  of  that 
Tillage  would  be  an  act  of  open  violence, 
and  would  be  a  breach  of  the  peace,  which, 
if  committed  Id  the  presence  of  an  officer, 
would  justify  him  in  making  the  arrest." 
This  was  a  correct  statement  of  the  law,  and 


^nU.  23  Tex.  App.  409;  8taU  v.  Laffertp. 
6  Harr.  (Del.)  491;  Bryan  v.  Bata.  16  111. 
87 :  Slate  v.  Fi-teman,  86  N.  C.  868 ;  Oity 
Coiinal  V.  Bivne,  2  Nott  &  McC.  470;  StaU 
v.  flWon,  17  S.  C.  58. 
2.   Was  the  offense  committed  In  the  pres- 


ence of  the  officer,  Hurray,  so  as  to  authorlzs 
him  to  make  the  arrest  without  a  warrantf 
To  restate  the  tacts :  Johnson  was  not  In  tlid 
view  of  the  officer.  He  did  not  know  who 
it  was  that  raised  tbe  shout.  He  arrived  at 
the  place  after  the  occurrence,  and  inquired, 
"Who  done  that  hollering?"  and  was  told 
by  McAllister  that  it  was  Johnson,  and  Ue 
then  Birested  him.  At  that  time  Johnson  icoa 
not  engaged  in  making  any  noise  or  disturb- 
ance. At  the  time  the  officer  beard  the  shout 
he  was  over  150  feet  away,  upon  another 
street.  It  wa«  not  In  his  presence,  and  when 
he  arrived  there  was  perfect  tranquillity.  To 
authorize  an  arrest  without  a  warrant  the 
offense  must  be  committed  in  tbe  presence  of 
the  officer,  and  the  arrest  must  be  made  im- 
mediately. The  officer  did  not  act  upon  hia 
own  knowledge,  but  upon  information  ho  had 
gained  by  inquiries  from  McAllister.  If  ha 
could  make  the  arrest  under  such  circum- 
stances without  a  warrant,  then  there  is  no 
reason  why  be  could  not  have  made  it  the 
next  day,  or  a  week  after,  upon  Inquiry  and 
information  that  Johnson  was  tbe  person 
whom  be  heard  shouting.  Fiople  v.  Bartt, 
58  Mich.  498,  is  cited  as  supporting  the 
proposition  that  the  offense  was  committed 
in  the  presence  of  Murray.  The  facls  in  that 
case  were  different  from  tbe  facts  In  this.  In 
that  case  the  officer  who  made  tbe  arrest  saw 
the  flash  made  when  the  pistol  was  dis- 
charged, heard  the  report,  and  saw  the  re- 
spondent Bartz,  and  pursued  and  arrested 
him.  Bsrtz  had  not  been  out  of  sight  of  the 
officer  from  the  time  he  discharged  the  pistol 
until  the  officer  overtook  and  arrested  him. 
It  is  claimed  by  counsel  for  the  people 
that  Johnson  being  Intoxicated  in  a  public 
street,  was  liable  to  be  arrested  therefor 
without  warrant,  under  section  1.  Act  No. 
4,  Pub.  Acts   1887,  and  section  2893.  How. 


turt)  tbe  public  peace,"  altbouth  there  was  no  alle- 
Kation  ot  mallcloiu  or  orlmlnal  Intent,  State  v. 
ATdUtuld,  i  No<r  Bag.  Hep.  m.  58  Tt  51S, 

Under  a  slaCute  provldlog-  tbat  a  person  who  dls- 
tnrlHtlie  pubUo  pcsoe  by  tumultuous  and  offeniive 
MUTlaMe.  etc,  shall  be  punished,  eto^  the  suffl- 
idencr  of  a  count  charging  that  reapoDdenl  broke 
Ibe  pubHo  peace  "br  hi*  lumultuoui  oaniage"  Is 
doubted.    Ibid. 

A  conviction  ma;  be  bad  for  appioachlDi  tbe 
dweUInf-houie  ol  another,  and  uilnii  abusive,  hi- 
■nlUuH,  or  obscene  lantruoge  tn  the  presenoe  or 
bearini:  ol  bla  buDllj.  althouyb  defeadanl  was  at 
tbe  time  on  his  own  premlsee  and  used  tbe  irordsln 
ordinary  oonvcrBatlon,  wlUiout  the  lut«nt  of  beluK 
OTerheard  by  otbeis.    Hulleoi  v.  Btate.  ea  Ala.  4£. 

A  conviction  may  be  had  for  dUturblag  religious 
eierctoes  on  proof  tiiat  defendant  wHlfuUr  and  In- 
tentloDiIlr  engaged  In  a  flgnt,  without  junlBcaUon 
i>r  DeoeaaIl7,  at  or  near  a  place  where  people  were 
enisved  Id  worship,  even  tbough  heldld  not  pro- 
voke tbe  dUBculty  or  strike  tlie  first  bJow.  Qould- 
bif  v.  BMte.SIAJa.t8. 

A  conviction  for  disturbing  a  religions  00ngr«7a- 
ttoo  cannot  be  bad  upon  a  ipeolal  verdict  tbat  de- 
fendant engaged  In  a  light  near  a  church,  and  that 
the  audience  was  noc  disturbed  except  by  the  sen- 
BBdonal  report  tbat  there  was  a  fliibt.  Btate  v. 
Elrby,  108  N.  C.  m 

Threatening  In  anangiy  manner  to  "slan  hell  out 
18L.R.  A. 


of  a  person"  [f  he  did  not  "dry  up,"  and  to  kill  him 
If  be  got  ap  out  of  bit  chair,  la  not  tumultnons  Ot 
oltenalTC  conduct  when  not  done  In  the  Immediate 
presence  or  hearing  of  such  petaon't  CunUy. 
Brooks  V.  State.  87  Hta,  Sn. 

The  uttering,  by  a  ipealur  at  a  public  meeUng,  of 
eipreasloni  of  sympathy  for  the  ooodemned  Bn< 
aroblsta  who  bad  been  executed  for  murder,  with  a 
gloriOcaUon  of  their  deeds  and  an  Incitement  to 
murder  the  oflloers  for  dlschartilng  a  public  duty, 
is  a  misdemeanor  under  tbe  Mew  York  Unlawful 
Assemblage  Acit.    People  v.  Most.  29  N.  7,  9.  R.  *T. 

An  indtctment  cbarglDg  that  defendant  *>unlaw- 
fully  did  make  use  of  violent,  abusive  and  insulting 
language  towards  and  about  one.  .  .  1u  his  presence 
and  bearing,  which  language,  in  Its  common  ao- 
oeptance,  was  calculated  to  arouse  to  anger  him, 
tbe  BBid  .  .  .  and  osuae  a  broach  of  the  peace,"— 
Buffioleatly  charges  the  uflense  without  porilculai- 
lElng  the  abusive  language.   Moore  v.  State,  to  Ai^ 

Tbe  fact  that  a  woman,  In  whose  bearing  obscene 
language  Is  used,  la  herself  In  the  habit  of  using 
such  language  can  In  no  case  oonstltnte  a  Jusdtlca- 
tlon.liutmaymiClgat^theoltense-  Ootsoa t. Stales 

eeAia.s(n- 

Insultlng  and  abualve'language  med  toward*  one 
in  the  immediate  preeeooe  of  bts  family  may  be  a 
breach  ot  the  peace  at  oommon  law.   Ware  v.  Lovo- 

rldgo.  re  Hlch.  IBS. 

For  recent  deolsloni  on  the  subject  Of  "arreet  for 
mlademeaaoie  without  warrant,"  see  noU  to  Btats 
▼  Hunter  IN.  d  S  L.  B.  A.  tW. 


LMoxT  SuTBEU  CoirsT.  Mat, 
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court  for  the  first  time.  The  case  wu  tried 
below  upon  the  charge  and  theory  tliat  Mur- 
ray made  the  aireat  for  a  breach  of  the  peace. 
The  officer  made  the  arrest  for  that  offense, 
aa  1b  apparent  from  his  inquiry  of  Hr.  Mc- 
Allister. He  did  not  inform  Johnson  that 
he  urrested  him  for  being  Intoxicated,  and 
does  not  testify  that  he  vas  Intoxicated. 
HcAlllater  is  the  only  one  who  testified  that 
Johnson  was  Intotlcated,  and  that  be  was 


the  Jury  upon  the  theory  that  the  t 

waa  made  lea  committing  a  breach  of  the 
peace,  and  the  people  will  not  be  pennittad, 
after  trial  and  conviction  of  Tespondent  upon 
that  theory,  to  change  ground,  and  claim 
that  he  was  arrested  for  being  tntozlc^«d 
under  the  Act  cited. 

ITuJudgmeni  miM  te  rmentil,  and  the  fffU> 
oner  discharged. 

The  other  Justices  concurred. 


TERHONT  SUPREME  CODRT. 


D.  0.  STEVENS. 

(....Vt.....) 

S.  A  eitrponttton  of  anoUtar  State  **IM 
taxed  Iqr  meta  Btata  Cor  aU  tte  eto^** 

wltblD  the  meanlBK  at  Rer.  I^wa,  I  SKI,  so  as  to 
lellsTS  Kookholden  In  Vermont  from  a  caz  on 
their  ibares,  wtaen  it  Is  Biit>}act  to  an  annual  tax 
asseesed  acoordlns  to  the  amount  of  Its  paid-up 

S.  A.  tormigu  eoontrr  la  "another 
Btate."  wllblo  the  meanlui  of  Bev.  laws, 
1370,  eiemptlnr  stockholders  In  Termont  from 
a  lai  on  their  ehnree  of  a  foreign  oorporatloo  If 
the  Stock  la  taxed  where  the  corporntloo  Is  slC- 

(HarB,ia9L) 


Defendant  J  ostlfled  as  ooUector  of  taxes  for 
the  Town  of  Derby  under  a  tu  warrant,  issued 
to  him  by  the  town  treasurer.  Plaintiff 
claimed  that  the  tax  list  was  Invalid  because 
certain  ahaiea  of  stock  in  the  Eastern  Town- 
ships Bank  of  Sherbtooke,  in  the  Province  of 
Quebec,  were  listed  aninst  him,  when  such 
shares  were  exempted  from  taxation  by  Her. 
Laws,eS70. 

Furtlier  facts  appear  In  the  opinion. 

Mr.  Iiaforreot  H.  Thompson,  with  Mr. 
C.  A.  Prontj-,  for  plaintiff: 

To  Justify  the  takintr  of  plalntifTs  property 
by  defendant  as  tax  collector,  he  must  have  a 
legal  warrant  and  a  legal  tax. 

Cl«M  firing  Iron  Work*  v.  Cone,  5S  Vt.  6U; 
fi)iM«v.  Borion,STVt.  31;  Hughetr.  Vail,  Id. 
42. 

The  Easlem  Townships  Bank  stock  owned 
hy  plaintiff  was  exempt  from  taxation,  and 
plalntifF's  grand  list  was  rendered  illegal  by 
putting  this  stock  into  it  by  the  listen. 

Rev.  Laws,  §  870. 


Not*.— Iteration  ef  «aj)tfiil  of  eorponiMan. 

The  capital  of  a  eorporatlon  means  all  the  prop- 
ert;  belongtng  to  1(,  whetber  tangrltde  or  Intangi- 
ble, whiob  must  be  valued  as  oapilal  for  the  pur- 
pose of  taxation.  Porter  v.  Bockford,  B.  I.  A  8C 
L.  R.  Co.  7B  IlL  Ul;  Paclflo  Hotel  Co.  v.  Lleli.  B3  HL 


Tbe  term  "  capital  stock,"  as  used  In  the  Statute, 
does  not  refer  toorembraoeBbaree,butia  Intended 
to  emt>raoe  tbe  property  of  tbe  corporation  sub. 
jGctto  taxation.    Ottawa  Glass  Co.  v.McCaleb,  Bl 

iu.sei. 

It  Is  the  as-grfigate  sum  paid  In  ortobe  paid  In  by 
the  shareholdera,  with  the  addtUon  of  tbe  profits 
after  deduotlon  of  losses.  People  v.  Tax  Comrs.  S3 
N.  T.  21B. 

The  Leglglatuie  may  rlxbtf uUy  provide  for  tai- 
metfae  capital  stock  of  a  corporacton  Instead  of 
the  shares,  and  require  the  corporation  to  pay  the 
tax.  leavlnE  it  to  deduct  the  same  from  the  divi- 
dends.  Ottawa  Glass  Co.  v.  HcCUeb.  SI  1)1.  US. 

The  capital  of  a  corporation  and  lis  shares  of 
•toclc  are  dlatlool  propOTtles.  and  a  tax  levied  upon 
the  property  of  one  la  not  In  a  lesal  aeote  levied 
upon  the  property  of  the  other.  Belo  v.  Forsyth 
County  Comrs.  8!  N.  G  ilB;  Jones  v.  Qavls.  BS  Ohio 
Bt.fTl. 

When  the  capital  stock  Is  taxable,  the  shares  of 
stock  are  exempt  from  taxation  In  the  hands  of 
stockholders.   BepubUc  L.  Ins.  Co.  v.  Pollak,  71  Hi. 


Tt»  capital  stock  Is  osually  the  reprsBentatlve  of 
tba  property  of  the  oorporatlOD,  and  suota  property 
lathe  representative  of  tbe  capital  stock,  and  for 
purposes  of  taxation  (t  Is  represented  by  wbat«rer 
It  Is  tarested  In.  New  London  Sav.  Bank  v.  New 
London.  20  Conn.  IIT:  New  Haven  v.  City  Bank.  SI 
Conn,  lot;  Bridgeport  v.  Bishop.  SB  Conn.  18T:  Toll 
Brldre  Co.  v.  Oslioni,  W  Coon.  7;  Borne  K.  Co.  v. 
Rome.  14  Oa.  275;  Augusta  v.  Georgia  R.  k  Bkg.  Oo. 
28  Ga.  BBl:  Auditor  of  Floyd  County  t.  New  Al- 
bany ft  B.  B.  Co.  U  Ind.  571);  Conwell  v.  Cooneia- 
vlUe.  IS  Ind.  ISO;  Cumberland  M.  B.  Cb.  T.  Port- 
land. 87  He.  Ul;  Bangor  ft  P.  B.  Oo.  v.  Harrla.  O. 
He.  E83:  Gordon  V.  Baltimore.  S  Gill,  Stli  Baltimore 
V.  Baltimore  ft  O.  B.  Co.  8  Q!11,  S88;  Tax  Cases, 
IXGIllft  J.  llT;Ba]em  Iron  Factory  CO.  V.Dan  TOta, 
10  Uass.  BIS;  Ameabory  W,  ft  C.  Mfg.  Oo.  v.  Amea- 
bury.  17  Hess,  tfl:  Boston  ft  B.  Glass  Co.  v.  Boston, 
iHet.lSl:'BOHtou(W.P.  Co.  v.  Boston.  «  Met.  IW; 
Hannibal  ft  Bt.  J.  B.  Co.  v.  Shaoklett,  80  Uo. 
mt\  Mutual  Ins.  Oo.  of  Buffalo  v.  Brla  Ooun^ 
Buprs.  1  N.  T.  M^  BmltH  v.  Kielar.  ST  N.  K. 
SSe;  Fltcbburg  R.  Co.  ▼.  PreMiott,  IT  N.  H.  tt; 
Bank  of  Cape  Fear  v.  Edwards,  S  Ired.  L.  SIS; 
Jones  V.  Davis,  8G  Ohio  St.  47T:  Bsuk  of  Commwca 
V.  HcGowan,  0  Lea,  706. 

The  capital  stook  of  a  foreign  corporation  doing 
busloesB  wttUn  the  State  Is  liable  to  taxaUoii. 
Com.  V.  Glouoester  Ferry  Oo.  U  Pa.  Itt. 


1  32  L.  R.  A.  043. 
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Wbw  thli  ucltoD  spuka  of  the  corpontlc  _ 
briog  used  Id  such  Btelefor  all  lu  atock,  br 
Mock  it  mutt  moui  tbe  oapltil  or  capital  atock 
of  the  corporation,  which  la  CDtlralj  dliUuct 
(rom  tbe  iharu  of  stock. 

Cooley,  Taxa.  IMi  1  Deatj.  Tazo.  858. 

The  word  "  State  "  la  aufflcieotlj  bioad  Id  its 
meaoiD^  to  loclude  the  Statea  of  our  Uoioa  and 
all  foreign  Slatea. 

3  Rapalje  A  Uwrence  Law  DIcL  title 
BlaU. 

Act  40  TfcL,  chap.  Si,  Impoaea  a  tax  upon 
the  capital  of  banka,  and  hence  upoD  their  cap- 
ital stock. 

Matrt.  DlekBraajk  *  Tonnf.  for  de- 
feDdant: 

Tbe  abares  of  atock  In  tbe  Baatem  Townahlpa 
Baak,  ovnedbyieaidenlaot  Dert^,  are  taxable 
ioDerbv. 

Rer.  Lawi.  gfS  307,  888. 

Tbe  lax  aaaeaaed  againat  and  paid  bj  aaid 
bank  under  tbe  Ijaw  of  tboProvince  of  Quebec, 
cbap.2S,p.  IM,  Acta  of  1882,  ii  a  franchise 
tax. 

TVnnMKW  r.  W&ilaonh,  117  U.  S.  129,  SB  L. 
ed.  8S0-883:  iVw  OrimtUT.  HoutUm,  119  U.  8. 
S65,  80  L.  ed.  41S:  Farrington  t.  TV/inMfw,  SB 
D.  B.  679,  UIi.ed.aeO. 

Tliia  ux  imposed  b;  the  statute  of  Quebec 
b  neither  imposed  upon  tbe  abares  of  tlw  indl- 
Tidual  Blockboldeia,  nor  upon  the  isoper^  of 
the  corporation,  bnt  la  a  tax  upon  the  corpora- 
tion itself. 

See  MinotY.  PkOadtlpUa,  W.AB.a.Oo.aS 
D.  B.806.  811<.ed.89e;  ProviOeTit  Bav.  Intt.  v. 
XauaehuMtU.  78  U.  8.  011,  18  L.  ed.  012; 
Com.  T.  Bamitton  Iffg.  Go.  12  Allen,  "~ 
(km.Y.ilev,Sni^niS.  AT.  O).  18 Allen, 
Pratt  T.  Btrtft  Uomirt.  ef  Botbm,  ISB  Haas. 
Monroe  Counlji  San.  Bank  v.  Boehaier,  Z'l  a, 
V.866. 

Even  if  this  tax  Is  held  to  be  a  tax  upon  tbe 
capital  owned  and  controlled  b;  tbe  corpora- 
tion. It  does  not  then  become  a  tax  on  tbe  abarea 
owned  bj  tbe  atocUiolders. 

Fan  AUm  t.  Th»  AMUKrrt,  70  U.  S.  8  Wall. 
BTS.  18  L.  ed.  229:  Ptojii  t.  JVne  Tork  Tax 
Carnn.  71  U.  8.  4  Wall.  244,  18  L.  ed.  844; 
Pronident  Sat.  Intt.  v.  Ma>tachv»ett»,  73  tl.  S. 
9  Wall.  611, 18  L.  ed.  913;  LmiinitU  Pint  Nat. 
Bank  v.  Kentwky,  78  U.  8.  9  Wall.  853,  IB  L. 
ed.  702;  Bradien  t.  lllinoU,  71  D.  S.  4  Wall. 
459.  18  L.  ed.  488;  Lionbtrger  t.  Bffom,  76  U. 
8.  0  Wall.  468,  19  L,  ed.  784;  Van  Syke  v. 
Witeonnn,  78  U.  8.  11  Wall.  — ,  20  L.  ed.  240; 
StanniUeXat.  Bank  v.  Britbm.  106  U.  B.  822, 
WL.i^.l(iS&;  Minoti.  Philadelphia,  W.AB. 
B.  a>.  65  U.  8.  18  WaU.  206,  21  L.  ed.  8BS, 
896. 

The  abaiea  held  bj  atockholdera  are  distinct 
from  tbe  capital  stock  of  the  coiporalion.  and 
(he  taxation  of  both  Is  not  double  taxation. 

Stwga  f.  Carter,  114  U.  8.  611,  29  L.  ed. 
S40-248;  rmine»K«T.  Whitwrth,lVlJS.B.\%i, 
£3  L.  ed.  880;  Farrmglon  v.  Tsntuutt  and 
Xt»  OrUan*  t.  Hmitton,  lupra. 

Tbia  distinction  was  not  created  by  Consress 
Id  the  National  Banking  Acts.  These  Acta  and 
the  decisions  above  cited  only  carr;  out  the  law 
u  pTomiilgated  by  the  United  States  Supreme 
Court  In  181S  In  tbe  esse  of  UeCuUoeh  v. 
Marvland,  17  U.  S.  4  Wheat.  SIB  4  T.  ed. 
579-609. 
13L.  R.A. 


Thla  diatlnction,  for  tbe  purpose  of  taxation, 
between  the  capital  of  tbe  corporation  owned 
and  controlled  by  it  and  the  interest  of  tbe 
sbarebolder  owned  and  controlled  b;  him,  la 
also  clearly  made  in — 

Spnnglfdd  v.  SprindiM  Pint  Jfal.  Bank,  4 
West.  Rep.  858.  87  Mn.  441;  Lionberuer  v. 
Boom,  48  Mo.  67-79;  St.  L»uU  Bldg.  A  Sat. 
A-o.  V.  Lighlner,  42  Ho.  421;  Pint  Nat.  Bank 
of  Hannibal  t.  Meredith,  44  Mo.  500;  SlaU 
Bank  of  Vtrginia  t,  .BifAmoni^,  79  Va.  IIS; 
New  Oiieam  r.  State  Aat.  Bank,  84  La.  Ann. 
893;  New  Orleani  v.  Nae  Orleant  Canal  A 
Blv.  Go.  82  La.  Ann.  104;  N*\b  (Meant  t.  Seu 
OrUant  A  St.  L.  B.  Go.  27  La.  Ann.  414;  AOe- 


jKemi  Oountfi  v.  M^Keeiport  Diamond  Market, 
138Fa.l64;iY»*^tvA'tJM>.Id.874i  McEem 
T.  Northamjiton  County,  ^  Pa.  519;  Whittteli 
T.  NertAampton  Oounlj/,  Id.  026;  I^ooming 
Oountv  -*.  CfajrMe.  47  Fa.  106;  Dmght  v.  Bat- 
ten, 12  Allen,  816;  Com.  t.  Bamilton  M^g.  Co. 
12  Allen,  208-810 ;  Pratt  v.  Botbm  Street 
Camrt.  189  Hasa.  559;  Iknenport  Nat.  Bank  r. 
Boucikativn  Board,  64  Iowa.  140:  RaUigk  4 
e.  B.  Co.  V.  Wake  OountvOomri.  87  H.  C.  411; 
Ulioav.  ChurehiH.  8B  N. T,  161-887.  See  also 
Queen  t.  Amaud.  9  Q.  B.  N.  8.  BOO;  GUan  *. 
Dodge(iX.  C.)3  Cent.  Rep. 288;  i>f«-inff  y.  Ptr- 
dieariet,  96  U.  8.  198,  24  L.  ed.  655;  WAetloek 
V.  Moulton,  16  Vt  619. 

Double  taxation  does  not  mean  a  lax  upon  tbe 
same  thing  In  different  States.  It  only  applica 
to  two  taxea  upon  the  aame  thing  by  the  aame 
authority. 

Dvngiit  V.  Boeton,  wttjyra. 

And  taxation  in  another  State,  directly  or  il^ 
directly,  has  not  been  held  by  this  court  to  ex- 
empt fromiaxatlon  here,  unless  the  letter  of  the 
law  clearly  makes  It  exempt 

BuUock  ¥.  Gvilford,  59  Vt.  816;  CaUin  v. 
EuU.  21  Vt.  1S2;  St.  AOant  v.  National  Car 
Co.  67  Vt.  88. 

So  lu  New  Jersey,  in  SiaU  v.  Neaark,  25  N. 
J.  L.  816. 

A  surrender  of  tbe  power  to  lax,  when 
claimed,  must  be  shown  by  clear  and  unam- 


yaiion  of  tbe  power. 

Ddaicare  Railroad  Tax,  85  U,  8.  207,  21  L. 
ed.  888;  Minoi  v.  Philadelphia,  W.AB.B.  Go. 
BS  U.  S.  206,  21  L.  ed.  B9S:  SoviAieettem  R.  Go. 
V.  Wright,  116  tJ.  8.  281,  29  L.  ed.  626;  Far. 
rington  v.  Tenneitee,  96  U.  8.  879,  24  L.  ed. 
660:  iVett  Witeontin  B.  Co.  y.  Trempealeau 
County  Suprt.  98  U.  8.  69S,  23  L.  ed.  814; 
Tueker  v.  Fersruon,  89  U.  8.  22  Wall.  637.  2» 
L.  ed.  606;  Tennettee  v.  Whitwrth,  117  U.  8. 
129.  29  L,  ed.  882;  PiopU  v.  Baeetiport,  91  N. 
Y.  574-586;  Bead  v.  Teager,  2  Weat  Rep. 
240-242.  104  Ind.  lOG;  Pe^  v.  lUmoit  Cent. 
B.  Co.  Q.\\.)  6  West.  Rep.  725. 

In  tbe  exemption,  ae  found  in  Rev.  Laws, 
270,  "shares  of  stock"  first  line,  "stork" 
second  line  and  "  stock  "  last  line,  must  be  hf  Id 
to  mean  tbe  share  or  interest  owned  by  the  In- 
dividual, and  not  tbe  capital  owned  and  con- 
trolled by  tbe  corporation.  It  there  could  ba 
any  doubt  nhen  looking  to  this  clause  alone. 
there  cannot  be  when  it  Is  compared  with  the 
Act  of  1867  and  the  Act  of  1858. 

Pratt  Y.  Botlon  Strut  Comn    189  Uatfc 


;,Coen^lc 


VKRKOMT  BuPKKtU  CouST. 


Hat, 


ty'mr,  J.,  deliveTed  tbe  oplnloD  of  tti« 

The  moat  Importasl  qupstton  tlmt  hiIbm  In 
tti«  case  b  wbetber  or  not  tbe  plaintiff's  Eart- 
em  TonuFhipa  Bank  Block  la  taxable  tn  tbla 
State.  Rev.  Lavs,  §  2417,  rEquirea  thai  all 
reel  and  peraoDal  estate,  except  as  otlierwise 
provided,  be  aet  in  [be  list  at  1  per  cent  of  fls 
value  in  money  on  Ihe  flrat  daj  of  April  of  tbe 
year  of  Irs  appraisnl.  Bectioo  3BS  provides 
that  sharea  of  stock  in  bank  eball  be  set  In  (he 
list  like  oLber  persooal  estate,  to  the  owner 
Uiereor.  In  the  town  where  he  resides,  if  he 
residea  in  this  State.  TfaerefoTe  this  propertv 
should  bear  Its  proportion  of  tbe  burden  o'f 
taxalioo  unless  it  falls  within  the  eiemptlon  of 
the  second  division  of  §  270,  Rev.  Laws,  which 
!■  as  follows:  "Shares  of  stock  in  a  corpora- 
tion situated  In  another  State,  when  all  tbe 
stock  of  such  corpoiallon  Is  taned  in  such  Stale 
to  tbe  holders,  wbetber  reciding  within  or 
frllbout  such  Stale,  or  when  the  corporation  Is 
taxed  In  such  Stale  for  all  its  Block."  It 
appears  bj  the  agreed  statement  that  tbe  plain- 
airs  shares  of  stock  were  not  taxed  in  Canada. 
Tbe  law  of  the  Province  of  Quebec  Imposes  a 
direct  tax  upon  banks  and  certain  other  corpo- 
rations, and  takes  no  noiice  of  tbe  indiTldual  | 
shareholders  for  the  purpose  of  taxation.  Act 
4S  Vict.,  chap.  93,  te  entitled  "An  Act  to 
Impose  Certain  Direct  Taxes  on  Certain  Com- 
mercial Corporations."  Section  1  enumerates 
the  corporations  which  shall  annually  par  tbe 
several  taxes  specified  In  section  S,  in  oraer  to 
provide  for  the  eilgencies  of  the  public  aervice. 
and  includes  banks  in  the  enumeration.  Sec- 
tion 8  reads:  "  The  annual  taxes  Imposed 
upon  and  payable  by  the  commercial  corpora- 
lions  mentioned  ana  specified  in  section  1  of 
this  Act  shall  be  as  follows:  (1)  Banks,  (a) 
Five  hundred  dollaia,  when  the  paid-up  capital 
uf  tbe  tiank  is  five  hundred  thonaand  dollars  or 
less  than  that  snm;  oi>e  thousand  dollara,  when 
tbe  paid-up  capital  is  from  five  hundred  thou- 
and  dollars  to  one  million  dollars;  and  an 
additional  sum  of  two  hundred  dollara  for 
each  million  or  fraction  of  a  million  dollars  of 
the  paid-up  capital  from  one  million  dollars  to 
three  mlllioD  aollars;  and  a  further  additional 
sum  of  one  hundred  dollars  for  each  mlltinn  or 
fraction  of  a  million  dollars  of  the  paid-op 
capital  over  three  million  dollars,  (b)  An 
additional  tax  of  one  hundred  dollara  for  each 
office  or  place  of  business  in  tbe  cities  of  Hon- 
tieal  and  Quebec,  and  of  twenty  dollars  for 
each  office  or  place  of  business  in  every  other 
place." 

The  above  Act  was  passed  by  tbe  Legisla- 
ture of  the  Province  of  Quetiec,  May  27,  1883, 
and  waa  operative  upon  the  Eastern  Townshipa 
Bank,  which  was  located  in  Sherbrooke,  in 
that  Province,  and  doing  business  there  with  a 
capital  of  11,600,000.  This  bank  has  been 
.  laxed  and  has  paid  Its  taxea  each  year  ^oce  the 
passage  of  the  Act.  in  compliance  with  its 
requirements.  No  question  can  now  be  raised 
but  that  the  Leelslature  had  autboritv  to  pass 
the  Act.  It  derived  its  power  to  legislate  from 
the  British  North  American  Act  of  1867,  by 
which  the  Dominion  of  Canada  was  formed. 
Ttiat  Act  provides  that  in  each  province  the 
I^eiHslatiue  mayexclusively  make  laws  inrela- 
lion  to  matters  coming  witblD  tbe  claasea  of 
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subjects  enumerated;  that  U  to  say,  "direct 
taxation  within  ttfe  province,  in  order  to  tiie 
raising  of  a  revenue  for  provincial  purposef.'* 
This  authority  of  tbe  Legislature  and  tbe  rigliis 
of  tbe  government  to  collect  taxes  under  llie 
Act,  was  contested  by  certain  baolis  and  otber 
corporations  In  several  suits,  which  finally 
passed  by  appeal  to  the  privy  council  of  Eng- 
land, where  it  was  held,  sustainiog  tbe  decrea 
of  the  Queen's  Bench,  that  the  tax  imposed  was 
not  a  lax  upon  any  commodity  which  the 
banks  dealt  in  and  could  sell  at  enhanced 
prices  to  their  customers;  that  it  was  not  a  tax 
on  their  proflla  nor  upon  their  aeveral  trant- 
actions;  but  that  it  was  a  lax  of  a  direct  lump 
sum,  assessed  b;  simple  reference  to  their  paid- 
ip  capital  and  tbdr  i^aces  of  bnaioeBs.    Tbe 


.  owner  of  lOO  sbarea  of  atock  in  this  bank, 
which  the  listers  of  that  town  set  to  bim,  with 
his  other  personal  estate,  in  the  grand  list,  so 
that  [he  same  waa  assessed  for  taxes  that  year. 
The  question  is  whether  the  payment  of  the 
annual  tax  by  the  bank  to  tbe  CanHdian  gov- 
ernment brings  the  case  within  the  exemption 
provided  br  our  Kev.  Lawa,  g  270,  above 
quoted.  There  are  but  three  kinds  of  ia:<atton 
to  which  corporations  can  be  subjected,  namely: 
upon  their  real  and  personal  property,  upon 
Iheir  franchis^  and  upon  their  capitid  stock. 
A  reference  to  the  Canadian  BUIute  ahowi 
that  this  las  was  Imposed  upon  corporations, 
without  any  reference  to  the  amount  or  vslue 
of  their  property,  or  Its  use,  capacity,  or  pro- 
ductiveness. It  is  almost  equally  clear  that  it 
waa  not  designed  as  a  franchise  tax,— a  lax 
upon  the  privilege  of  carry  ine  on  business  under 
corporate  organizations  witnln  the  province. 
Generally,  when  tbe  latter  tax  is  Impoaed, 
means  aro  adopted  to  aacertaio  tbe  v^ue  of 
the  fracchlae,  as  indicated  by  the  amount  of 
businesa  done  by  tbe  corporallon  taxed.  In 
this  case  the  Provincial  Legislature  graduated 
its  taxation  of  corporations,  not  according  to 
tbe  value  of  their  corporate  franchise,  cor  the 
amount  of  their  business,  but  solely  according 
to  the  amount  of  tbeir  paid-up  capital.  "  Cap- 
ital "  and  "  capital  stock  "  ate  in  legal  intend- 
ment synonymous,  and  are  used  In  legislative 
Ads  as  equivalent  terms,  though  strictly  not 
of  the  same  meaning.  It  la  said  In  1  Desty, 
Taxation,  853,  that  "capilal"  and  "capital 
stock"  are  in  legal  intendment  synonymous, 
and  are  used  in  legislative  Acis  as  equivalent 
terms,  though  strictly  not  of  the  same  meaning; 
that  "capital  Stock"  means,  not  shares  of  stock 
either  separately  or  In  tbe  aggregate,  but  it  ia 
intended  to  designate  the  property  of  the  cor- 
poration aubject  to  taxation,  not  in  separate 
parcels,  but  in  a  homoeen eons  unity.     In  ?'««- 


subscribers  for  Uie  shares  of  the  capital  a 
as  constituting  the  capital  of  the  corporation, 
although  the  stock  created  by  such  subscrip- 
tion and  payment  was  the  property  of  the 
several  holdets  of  the  shares;  also  of  the  abro- 
gate of  tbe  subscriptions  making  tbe  aggregate 
of  tbe  stock,  and  each  aubscriber  owning  that 
pert  of  the  stock  which  bis  aharea  represent. 
He  savs  that,  as  capilal.  it  belongs  to  the  cor- 


»I. 


Uunwuiox  T.  CoMMiBuuMUU  or  6ou>uBa  A  SniMBa  Uomumbnt, 


poratlon,  but  as  Mock  <t  belongi  to  tba  liolden 
of  tbe  sbuM  inio  wlilcb  Ihe  capital  la  divided. 
In  Ibat  CAM  tbe  capital  iiock  o(  tha  railroad 
compaov  was  exemM  by  It*  charter  from  tai- 
(lion.  and  it  was  held  tUat  tbe  abaiea  were  tor 


mpt 


Cuurls  and  lannriiera  doiibllesa  mpan  tbe 
■aine  tblng;  They  only  diSer  ia  formB  of 
upTewion.  Thougb  the  capital  ilock  of  a 
corporatioo  U  produced  by  tha  paymeDt  of 
■Dbaciipttoiia  for  ibarei,  the  agSTCgate  of  ibarei 
and  capital  alock  are  not  idenUcal.  Wheatlie 
capital  U  divided  Into  tbatM  and  told,  tbe  cor- 
poration cetaei  to  be  tbe  onner  of  them.  Ttaer 
tben  become  tbe  privata  proper^  of  tbe  indi- 
vidual holders,  wblle  the  money  paid  for  tbem 
becotoee  the  [troperty  of  tbe  corporation, — it« 
capital  or  capital  stock,  witb  wbicb  to  traos- 
Bct  the  biulDeM  tor  which  it  wb«  oreanized. 
Shares  and  itocdc  aie  tbiu  dotely  related.  The 
court  aaid  in  LguinilU  Firtt  Nat.  Bank  v. 
Smtuekg,  76  U.  B.  »  Wall.  858.  ID  L.  ed.  TOl, 
Ibat  ■harea.  Id  their  ag^regata  totality,  ate 
•ometimea  called  tbe  "  capital  £tock"  of  a  bank, 
tbooffb  a  dilferent  thing  from  lia  moneyed 
capiial.  Cooler,  Taxo.  1S9.  Mys:  "  80  a  tax 
on  tbe  abarea  of  Btockbolden  in  a  corporation 
ia  a  different  thing  from  a  tax  on  the  corpora- 
tion Itaelf,  or  ita  stock,  and  may  tie  laid  irre- 
•pectiTe  of  any  taxation  of  the  corporation, 
when  no  contract  relnllona  forbid."  Upon  Ibis 
around  tbe  Buprf  me  Court  of  IbeUniled  States, 
in  tbe  oases  referred  to  by  defendant's  counsel. 
bu  held  Ibat  abarea  of  itock  in  a  corporation 
may  be  taxed  sltbough  a  tax  hai  been  laid 
upon  the  entire  capital 

Counsel  for  the  ^alntlff  concede  that  "ibarea 
of  stock"  and  "capital  slock "  are  not  one  and 
the  same  Ibing,  and  tbat  it  is  within  the  power 
of  the  Legislature  to  lay  a  tax  upon  both;  but 
they  ooDtend  that,  as  me  value  of  the  sharet 
depends  upon  the  amount  and  value  of  the 
capital,  a  tax  upon  the  latter  is  in  effect  a  tax 
upon  tbe  former;  that  tbe  amount  of  the  divi- 
dends ia  oeceatarily  dimlalahed  by  the  amount 


of  tbe  tax  paid  upon  tti  eapltal  stock.  By  tbe 
term  "all  Its  atock."  whicb  is  employed  In 
section  370  of  our  Statute,  ia  not  meant  the 
aggregate  of  abarea  into  which  tbe  capital 
Slock  of  a  corporation  Is  dlvliled,  but  the  mon- 
eyed  capital  wbicb  was  produced  by  tbe  pay- 
ment by  tbe  stockholders  for  their  shares, 
"Taxes  are  defined  aa  being  the  enforced 
proportional  contribution  of  persons  and  prop- 
erty levied  by  tbe  authority  of  the  State,  for 
the  support  of  government  and  for  all  public 
needs.  By  the  bwa  of  the  Ftovince  of  Quebec, 
the  enlire  capital  stock  ot  the  Eastern  Town- 
ships Bank  waa  made  to  contribute  its  ivopor- 
tion  of  the  expense  of  supporting  the  govern- 
ment under  which  it  existed  and  transacted 
business,  Tbe  question  before  us  la  not  what 
tbe  Lef^islature  of  this  State  had  the  power  to 
do  in  respect  to  the  laxaUon  of  shares  held  by 
our  citizens  in  «  foreign  cofporatioo  when  tbe 
capital  stock  of  the  corporaoon  has  been  taxed 
io  tbe  State  In  which  tt  is  located.  We  are  to 
construe  oar  Statute  as  it  standi:  &t)d  It  seems 
to  us  tbat  tbe  only  reasonable  construction  to 
be  given  it  is  ttiat  it  was  Intended  to  provide 
for  such  a  case  as  this;  that,  the  capild  stock 
of  this  corporation  having  borne  its  proportion 
of  the  public  burden  In  one  Jurisdiction,  ita 
shares  held  here  are  exempt  from  taxaUon. 
We  think  the  word  "Blste"  employed  in  the 
Statute  should  be  construed  to  mean  a  foreign 
State  as  well  as  one  of  the  United  Scales.  T%e 
Statute  was  enacted  for  tbe  relief  and  benefit 
of  stockholders;  therefore,  upon  tbe  reason  of 
tbe  law,  shares  of  stock  in  a  foreign  corpora- 
tion should  be  exempt  as  well  as  those  In  a 
corporation  located  in  one  of  the  States  of  this 
Union.  Tbe  view  that  we  have  taken  of  tbe 
flrat  question  In  the  case  renders  It  uonecesaaiy 
lo  consider  tbe  Other  queUiona  presented  io  the 
exceptions. 

Judament  m»r»»d,  and  judgment  for  the 
plalnuff  to  recover  the  value  of  the  ptopertj,  at 
appears  In  the  agreed  statement,  with  interett. 


INDIANA  SUPBBMB  COUHT. 


JobD  O.  HENDEBSON,  State  Auditor,  Appt., 


meat  by  an  Act  requtiiuc  bonds  from  oomrols- 
■lonerattaat  the  oost  shall  not  ezoeed  that  sum 
with  donations  and  oontrltiDtlons  oaa  tie  used 
□nl7  for  the  stmotoial  work  of  ihe  monument, 
and  not  to  par  the  compensation  and  expenaei  of 
cnmmissloneiSi  secretarrt  and  ambltect,  or  ei- 
peoies  of  advertlsinB:  for,  and  proourlns.  tbe  de- 
sign, or  for  other  incidental  expensas  anthorlied 


Kaim.—AvOTtifrU>Hon  ttf  Hate 

WbMtv  an  appropriation  Aalt  or  shall  not  be 
■DHde  Is  a  leclslaUve  question  over  wbloh  Om  ludi- 
otal  department  has  no  superrlalon  at  oontroL 
Smltb  V.  Uren.  T  WcaL  Bep.  W,  lOe  lod.  li  State  V. 
Bawortb,  T  I.  B.  A.  UO.  Ul  Ind.  Iffi;  Wflwm  v.  Jen- 
Una,  Tt  H.  CL  t;  Qoddln  v.  Crump,  S  LeiKh,  lU: 
Baroh  T.  Eaifaart.  T  Or.  U;  Franklin  v.  State  Board 
of  Bxamlnen,  tt  CaL  171:  People  v,  Paoheoo,  B 
GU-in. 

Separata  rsaolntlona  of  saoh  braooh  ot  the  Ak 
tembl7  antboilafait  paymeuts  oannot  amend  or 
18  UK  A. 

Sec  also  24  T..  K.  A.  260,734. 


vary  the  provisions  of  a  statnta  makjns  approprl- 
atloDS.   Kloe  v.  State,  9S  Ind.  47. 

To  an  appropriation  nothlDB  more  is  requisite 
thsa  a  deslrnatlon  of  >the  amount  and  the  fund  out 
ot  which  It  shall  ba  paid.  People  v.  Brooks.  Id  Cal. 
o. 

A  direction  fai  a  statute  to  the  proper  oflloers  to 
pay  money  out  ot  the  tieasur?  upon  arlven  claim, 
or  tor  a  riven  object,  may,  by  Implloatlon.  Uioluile 
in  the  direction  an  appropriation.  Bktlnev.State. 
Wind.  818. 

Setting  apart  se  mnoh  of  the  oounty  revenue  as 
to  iiriiirmni  1  10  nay  the  coat  of  rspaln  prOTlded  for 


IXDIAMA.  BUFBEHB  CoORT. 


Jtma, 


D  Aot  ezprenlr  aathorldns  ezpenm  to  be  In* 
cuTKd  and  direotlng  Uwt  tber  ibaU  be  paid  wbea 
It  It  taken  <d  ooDnectloii  witb  tbeg^aenl  Btmtute 
KutborliliiK  tfa«  HUdltor  of  tbe  State  t«  "drsir 
warrant!  on  tbe  treuurer  tot  all  uoaeyi  <liieot> 
ed  b7  i«w  to  be  paid,"  eta. 

APPEAL  b7  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Harloa  County  In 
favor  of  petitionen  In  a  pToceeding  iaatltutod 
to  compel  defendant  to  tranHfer  certain  ex- 
penses from  tbe  account  to  wblch  be  bad 
cbRTKed  tbem  and  charge  them  againit  tbe 
geoeral  fund  In  bb  bands  for  tbe  payment  of 
current  expense*.     J^rmed. 

The  facte  are  Btatea  fn  the  opinion, 

Mr.  A.  G.  Smith  tor  appellant. 

Metin.  W.  E.  NlblAok  and  A.  J.  Bav- 
«ridg«  foi  appdleee. 

MoBrtdft,  J.,  delivered  the  opinion  of 
Qie  conn: 

This  wa«  an  application  by  tbe  appellees, 
the  Board  of  Commissioners  of  tbe  8tat« 
Soldiers'  and  Sallora'  Monument,  for  a  writ 
of  mandate  against  the  appellant,  as  Auditor 
of  State.  The  controversy  can  be  best  stated 
by  quoting  tbe  complaint,  which  Is  brief, 
and.  omitting i)refatory matter,  li  a« follows: 

"Your  petitioners,  George  J.  Langsdale, 
Tbomas  W.  Bennett,  Hahlon  D.  Manson, 
Geo.  W.  Johnston  and  DeWlttC.  McCollum. 
respectfully  say  that  they  constitute  tbe  Board 
of  CommlsslonerB  of  the  8tat«  Soldiers'  and 
Sailors'  Monument,  provided  for  by  the  Ac* 
known  as '  An  Act  to  Provide  for  the  Creation 
of  a  State  Soldiers'  and  Sailora'  Monument 


or  Memorial  Hall  or  Monument  and  Memorial 
Hall  Combined,  According  to  tbe  Discretion 
of  the  Trustees  In  Tbta  Act  Provided  for,  and 
Declaring  an  EmemncT, '  approved  Mu«fa 
8,  1887;  that  nid  Board  of  CMmmisaionen, 
soon  after  its  organization,  proceeded  to  erect 
a  Soldiers'  and  SbHoth'  Monument,  as  pro- 
Tided  In  said  Act,  at  an  estimated  cost  not 
exceeding  two  bundted  thousand  (t9>0,000) 
dol  ]  ars,  the  amount  appropriated  by  said  Act ; 
tbattbesumof  ninety .ntnetbouaaudaud font 
hundred  and  forty-one  dolUra  and  eleven 
cents  (tl«,441.11)  baa  been  expended  In 
structural  expenses  upon  tatd  mcmument.  and 
that  contracts  are  outstanding  for  additional 
work  to  be  performed  upon,  and  material  to 
be  used  in  tbe  erection  of,  said  monument, 
to  meet  and  discharge  wh[«b  the  further  sum 
of  ninety  thousand  nine  hundred  and  elgbty- 
two  dollars  and  sixty  cenU  (|1»,98a.aO)  will 
be  required ;  that  other  sums  of  money  have 
been  expended,  as  Incidental  expenaea,  by 
said  Board  of  Commissioners  in  the  discharge 
of  their  duties,  which  have  devolved  upon 
tbem,  no  part  of  which  Incidental  expenses 
has  been  applied  in  payment  of  the  structural 
expenses  hereinabove  referred  to,  and  which 
your  petitioners  are  advised  and  believe  are 
not  properly  payable  out  of  the  amount  ap- 
propriated by  the  Act  for  the  erection  of  the 
monument  In  question,  as  follows: 
For  payment  of   architects,  Including  plans 

and  model,  |10.348.36 

For  Commission  era'  per  diem, 

tiavellng  and  hotel  expenses       96,879.83 
For  engineering  IS. 00 

For  experts  I.404.afi 

For  attorneys'  services  16S.O0 

Forofflce  and  miscellaneous  expenses  1.893. 38 


by  t^a  statute  Is  a  anSdent  appropriation  madebr 
law  wltbln  I  10  of  the  Act  of  April  B.  18U.  p.  Vtt. 
Btate  V.  Johnson.  S  West.  Bep.  tK.  ICC  Ind.  488. 

Where  tbe  State  has  made  an  appropriation  to 
meet  an  obll^tton  an  oIBcer  whose  dntr  It  Is  to 
draw  a  warrant  upon  the  fund  seC  apart  br  Ftatut« 
may  be  ooeroed  Into  a  perf  onnanne  of  that  duty. 
Gray  v.  State,  7i  Ind.  687. 

But  where  tbera  la  no  statute  making  tbe  appro- 
priation no  aotlon  lies  asalnst  officers  of  tbe  State. 
Oeorirla  v.  Btajiton.  78  U.  B,  S  Wall.  GO,  IB  L.  ed.  791: 
Bans  V'  Loulelana,  ti  Fed.  Rep,  GG. 

But  the  jusdoe  of  a  claim,  ibougb  apparent  and 
unquestioned,  does  not  authorize  a  mandamus  to 
fwue  to  the  state  auditor  to  compel  him  to  Issue 
hla  warrant,  nor  tbe  treasurer  of  stale  to  pay  tbe 
tame  where  no  money  Is  set  apart  tor  such  purpose 
bj-  an  appropriation  made  bylaw.  State  v.  Porter, 
BS  Ind.  E07:  Ind.  Const,  art.  10. 1  IBo. 

Au  Act  of  the  Legislature  recognizing  a  claim 
against  the  State  as  valid,  and  providing  for  tu 
payment,  prevents  the  claim  from  becoming  barred 
by  the  lapse  of  time.    Corklnga  v.  State,  1  CcnL 

&cp.  T7.  tas.Y.m. 


Enforcement  of  OUigiMora  tneiarei  by  Stntt, 

A  State  has  no  consHtutlooal  power  to  annul  oc 
Impalra  valid  contract  entered  Into  by  It.  Fletcher 
V.  Peck,  10  U.  B.  8  Cranoh.  BT.  S  L.  ed.  ItS-.  Terrett  v. 
Taylor,  18  n.  B.  a  Cranch,  tf.SL.ed.  BSh  Trustees 
of  W.  &  E.  Canal  Go.  v.  Beers,  97  U.  6.  S  Black.  US. 
ITL.  ed.  827;  Davis  v.  Gray,  88  U.  B.  10  Wall.  SS,  SI 
L.  ed-  W;  Ball  v.  Wlwranain,  106  U.  8.  ^  SB  L.  ed 
18  L.  R.  A. 


80!;  People  v.  Piatt.  17  Johns.  18G;  Uontgomery  V. 
Kasson,  IB  Cal.  186;  Btate  v.  Barker,  4  Kan.  370. 

The  government  la  as  much  bound  by  a  eonttaot 
dul,v  made  by  Its  authorized  oUcera  In  lis  behalf, 
or  by  alteroatlves  offered  It  under  a  oontraot, 
when  once  eierolsed.  as  Is  any  private  dtlseu. 
Fowler  v.  mited  Btatea,  8  Ct.  CL  43;  Allen  v.  United 
Blatea.  Id.  Bl.  See  also  Cooke  v.  United  States.  U 
Blatchf.  4a;  United  Btales  v.  Bostwlok,  U  U.  E.  S8, 

BB.  24 1.,  ed.  as,  as. 

In  entering  into  a  contiaot  a  Btate  lays  aside  tia 
attrlbulea  of  sovereignty  and  binds  itself  substan- 
tlBliy  as  one  of  Its  cltlzeoa  under  bts  ooittraet.  and 
tbe  law  which  measures  Individual  rights  and  re- 
ipoQslblllties  measures  with  tew  exceptions  those 
of  the  State.  Hartman  v.  areenhow.  IDS  TJ.  B.  BTS, 
SB  L.  ed.  en.:  Polndexler  v.  Oreentaow.  114  U-  B.  (70, 
S3  L.  ed.  186;  Keith  v.  Clark.  »  U.  S.  U4,  £1  L.  ed. 
lOTl:  Murray  v.  Charleetoo.  M  U.  S.  <«.  £4  L.  ed. 
780;  Gray  v.  State,  TS  Ind,  S87l  Stale  v.  Cardoro,  3 
8.  C.  71;  People  v.  Canal  Comrs.  5  Denlo.  401;  Peni- 
tentiary Go's  Noa.  i  &  8  V.  Nelms,  71  Qa.  801:  Lowry 
V.  Francis.  2  Yerg.  G3(:  Grogan  v,  Sau  Flanclsco.  U 
Cal.  SOD. 

Bute  Stale  may  defeat  the  enforcement  of  Ita  con- 
txect.  for  a  Biaie  cannot  be  sued  (Hans  t-  LouU- 
ana.  S4  Fed.  Bep.  BS):  and  It  mar  fail  to  make  tbe 
neoeoaary  appropriation  to  meet  Its  obligation- 
State  V.  Porter.  89  Ind.  MO;  Kay  v.  Bloe. « Ind.  540: 
Bice  V.  State.  90  Ind.  SB. 

If  there  Is  no  appropriation  the  courts  are  power- 
less to  assist  a  party  t^  enf  oroe  his  contract  agatnst 
ttaeState.  HlgUnsT.Btate.a]  Ind.SIS;  Stale  v.  BIs- 
tlne.  Id.  84B;  N'eweU  v.  People.  7  N.  T.  M;  SUDbuiy 
ft  U.  B.  Co.  V.  Cooper.  33  Fa.  KS. 


See  also  24  L.  R.  A.  006. 
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in 


For  Mcretaiy'B  nluy 

For  printing  nnd  Btatlonaiy 

"  erinUndence 


1,817.26 
1,401.77 
_   «■  super inUndence  8,369.00 

For  ufTertlsiug  79S.1] 

F«  remoTBl  of  Got.  Horton'a  Hon- 

nment  out  of  the  way  208.93 

Mftking  a  totel  of  30,1B7.B8 

"Your  petltlooeTR  uy  that  said  seTeral 
■nmB  of  money  are  merely  lucldeDtal  ez- 
peuiea;  tbat  do  part  of  them  are  Btnictural 
eipenseB ;  but  DOtwlthatandiDg  die  fact  that 
Mid  aums  are  purely  and  solely  Incidental 
expensea,  they  have  nevertheleaa  been  paid 
by  Uie  tteaaurer  of  state  upon  wairantg  Isaued 
by  the  Auditor  of  State,  and  against  and  In 
tbe  face  of  the  repeated  request  of  satd 
Btttrd  of  Commissioners  not  to  do  so,  and 
Uieir  repeated  protest  ftgainst  bo  doing,  have 
been  by  said  Auditor  of  State  charged  to  and 
against  tbe  fund  of  two  hundred  thousand 
(faoO.OOO)  dollan  created  and  Bet  apart  by 
the  abovo-ieclted  Act,  for  the  erection  of  a 
loldlera'  and  Ballon'  monument,  known  aa 
tfae'HonumeDtal  Fund/  thai  tbey,  saldpeti- 
tloneiB,  have  demanded  of  John  O.  Header- 


laid  monument  fund,  and  charge  the 
ud  oreT  against  the  general  fund  in  the 
bauds  of  tbe  treasurer  of  stale,  for  tbe  pay- 
ment of  current  eipenses,  and  that  the  said 
John  O.  EendoTBon  haa  failed  and  refuged, 
and  atill  falla  and  TefuBea,  to  comply  with 
tbeir  laid  demand  either  In  whole  or  In  part 
or  in  any  respect. 

"Wherefore,  your  petitioners  pray  that  an 
alternative  writ  of  mandate  shall  be  issued 
and  directed  to  the  said  John  O.  Henderson, 
requiring  him  to  bo  traiisfer  said  several 
Bums  of  money  so  paid  and  classiSed,  bb 
merely  incidental  expenses,  from  said  monu- 
ment fnnd.  and  to  charge  the  same  to  and 
over  against  what  is  hnown  as  the  general 
fund  In  the  state  treasury,  as  above  stated, 
or  else  to  show  cause  whr  he  shall  not  or 
ought  not  to  do  so,  and  will  ever  pray, 

-  William  E.  Niblack, 
"Albert  J.  Beveridge, 
"Attorneys  for  Petitioners. 

"George  J.  Langsdale,  one  of  the  above- 
named  petitioners,  being  duly  sworn,  says 
that  he  is  the  president  of  said  Board  of 
Commissioners  of  the  State  Soldiers'  and 
Sailors'  Mnnuraent,  and  that  he  is  fully  con- 
versant with  tbe  facte  and  matters  set  out  in 
tbe  foregoing  petition ;  and  that  the  matters 
and  things  alleged  in  the  foregoing  petition 
are  true,  aa  he  la  informed  and  verily  be- 
lieve*. 

"George  J.  lAngadale,  President. 

"Subscribed  and  sworn  to  before  me.  a 
Dotaiy  public  in  and  for  the  County  of  Mar- 
Ion,  SUteof  Indiana,  Uiis20thday  of  April, 
1891. 

"  (Seal)        Bra  Edwards,  Notary  Public. ' 

The  appellee  appeared,  waived  the  iBSuance 
of  an  alternative  writ  of  mandate  and  de- 
murred to  the  petition  on  tbe  ground  ttkat  it 
did  not  state  facts  sufBclent  to  entitle  the 
petitioner  to  an  alternative  or  peremptory 
writ  of  mandate.  The  demurrer  was  over- 
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ruled  and  tbe  appellant,  eiceptUg  to  the 
ruling,  declined  to  plead  further.  Judgment 
was  rendered,  awarding  a  peremptory  writ 
of  mandate,  and  from  such  judgment  tbis 
appeal  Is  prosecuted. 

The  questions  presented  call  foraconBtmo- 
tion  of  the  Act  approved  March  8,  1967, 
known  aa  the  8tat«  Soldiers'  and  Sailors' 
Monument  Act.  Acts  of  1687,  80;  Elliott's 
Supp.  §  3048. 

'Tbe  appellee  insista  that  tbe  sum  of  fdOO,- 
000  appropriated  by  that  Act  was  intended  by 
the  Legislature  to  be  devoted  solely  to  the 
structural  expense  of  erecting  the  monument ; 
that  no  part  of  It  was  to  be  used  for  the  pay* 
ment  of  incidental  expenses,  and  that  all  inci- 
dental expenses  aretto  oe  paid  from  tbe  general 
fund  in  the  Btate  treaaury.  The  appellant's 
contention  is,  that  the  sum  appropriated  vaa 
Intended  to  cover  the  entire  amount  to  bs 
paid  by  the  State  toward  the  erection  of  ths 
monument,  and  that  there  is  no  appropriation 
of  any  other  sum  for  the  payment  of  Inci- 
dental expenses. 

The  provisious  of  the  Act  in  queation  ars 
sushtantially  as  follows : 

"Section  1.  The  sum  of  two  hundred 
thousand  dollara  ,  .  .  Ib  hereby  appro- 
priated, out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated,  for  tbe  purpose 
of  erecting  a  State  Soldiers'  and  Sailors' 
Monument,  said  appropriation  to  be  used  In 
connection  with  such  other  funds  as  have  al- 
ready been  or  may  hereafter  be  donated  and 
contributed  for  that  purpose." 

Section  2  provides  for  the  appointment  of 
five  commissioners,  prescribes  their  oath  of 
office,  requires  them  to  each  give  bond  in  the 
sum  of  (5,000  for  the  faithful  performance 
of  tbeir  duties ;  and  further  conditioned  that 
the  coBt  of  the  monument  shall  not  exceed  the 
appropriation,  with  donations  and  contribu- 
tions, fixes  their  compensation  at  four  dollars 
per  day  and  traveling  expenses  and  provide* 
for  the  filling  of  vacancies. 

Section  8  prescribes  certain  of  their  duties, 
locates  the  monument  in  Circle  Park  in  the 
City  of  Indianapolis,  and  authorizes  tbe  mak- 
ing of  certain  contracts  with  the  city. 

Section  *  requires  the  CommissionerB  to 
prepare,  select  or  adopt  a  design  for  the  mon- 
ument, to  advertise  for  plans,  designs  and 
specifications;  to  offer  a  premium  of  $1,000 
for  the  best,  and  $300  for  the  second  IjcsI 
design,  with  authority  to  reject  any  and  all 
designs  offered  and  to  advertise  as  often  as 
mav  be  necessary  to  procure  suitable  designs 
ana  plans,  and  authorizing  them  to  employ 
experts  lo  examine  all  plans  and  teat  ail  es- 
tl  mates  Bubmitted. 

Section  S  authorizes  the  letting  of  contracts 
for  the  work  and  prescribes  tbe  manner  of 
paying  the  contractors. 

Section  6  prescribea  the  material  to  be  used 
in  the  erection  of  the  monument,  and  require* 
the  architect  to  give  bond,  with  sureties,  in 
the  penal  sum  offlO.OOO.  "conditioned  that 
said  plans  shall  be  perfect  and  complete  for 
the  purpose  designed  and  intended,  and  that 
the  monument  shall  be  fully  completed  and 
finished  as  a  whole,  and  in  every  part,  for  and 
within  the  price  and  cost  estimaUd  and  fixed 
by  Bucb  architect ;  and  which  price  or  cost 
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■ball  be  stated  <n  his  propotitf on  or  aubmli- 
slon  of  plan  and  Bpecincation." 

This  section  also  forbids  the  making  of  uir 
change  in  the  plans  or  speciflcatloos  nhlcb 
will  iDcreRse  the  aggKg»t»  cost  of  the  monu- 
ment so  as  to  exceed  the  coat  prescribed  In  the 
Act, 

{Section  7  authorizes  the  appointment  of  a 
tecretarj,  prescribes  his  duties,  and  fixes  bis 
compensation  at  (76  per  month. 

Section  S  auljiorizes  the  commissioner  to 
employ  a  superintendent,  whose  duties  and 
conipansation  the;f  are  authorized  to  fix. 

Section  9  forbids  nLembere  and  officers  of 
the  Board  U>  have  any  Interest  in  any  con- 
tract connected  with  the  erection  of  the  mon- 
ument, and  prescribes  penalties. 

Section  10  makes  the  architect  whose  plans 
ore  accepted  the  supervisicg  architect,  re- 
quires of  him  a  bond  as  snch  supervising 
architect,  and  provides  for  his  compensation. 

The  cose  of  Campbtil  v.  StaU  S.  d  3.  Mon. 
Comrt.,  lis  Ind.  S91,  involved  the  construc- 
tion of  this  Act.  It  was  there  held  that  it 
was  the  intention  of  the  Legislature  that  the 
entire  sum  of  $200,000  appropriated  should 
be  devoted,  so  for  as  used  at  all,  to  the  struC' 
tural  work  of  the  monument,  and  that  all  in- 
cidental expenses,  such  as  are  involved  in 
this  case,  must  be  paid  from  the  general  fund 
In  the  state  treasury,  and  that  there  was 
■uAlcient  in  the  Act  to  operate  as  an  appro- 
priation, authorizing  the  Auditor  of  State  to 
draw  warrants  on  the  treasurer  of  state  to 
pay  the  same.  Tliat  case  is  vigorously  at- 
tacked by  the  appellant,  and  we  are  asked  to 
overrule  it.  It  is  manifest  tliat  if  CamjtbeU  v. 
•State  S.  A  3.  Man.  Comr».  was  correctly  de- 
cided, it  is  decisive  of  the  case  now  before 
us.  After  careful  consideration  of  the  ques- 
tion, we  are  of  the  opinion  that  the  conclu- 
sion reached  in  Camjibdl  t.  StaU  3.  it  3. 
Mon.    Comrt.   was  correct. 

Section  one  of  the  Act  appropriated  |200,- 
000  for  the  purpose  of  erecting  a  monument. 
Section  4  provides  for  advertising  for  plans 
and  specifications  for  a  monument  to  cost 
not  exceeding  that  amount.  The  commis- 
sioners and  architect  eacU  and  all  give  bond 
that  it  shall  not  exceed  in  cost  that  amount. 
If  the  incidental  expenses  are  all  to  be  de- 
ducted from  the  $200,000,  how  can  the  board 
of  commissioners  or  the  architect  act  safely 
and  intelligently  in  the  preparation  and  ac- 
ceptance of  plans  and  apeciHcatioosI  If  tluv 
undostand  that  a  certain  deHnite  sum  is 
available  for  structural  work,  they  have  a 
tangible  basis  upon  which  to  calculate.  The 
Act  compels  the  incurring  of  certain  Inci- 
dental expenses,  the  amount  of  which  is 
neccBBarlly  uncertain.  No  one  can  tell  in 
advance  what  events  may  occur  .to  delay  or 
prolong  the  prosecution  of  the  work,  or  how 
much  time  the  Commisaioners  may  have  to 
give  to  It.  It  cannot  be  foretold  how  often 
they  ma^  have  to  advertise  for  plans  and 
speciflcations  before  auch  plans  will  be  sub- 
mitted as  will  meet  the  requirements.  Nor 
could  they  tell  in  advance  how  often  they 
might  be  compelled  to  employ  experts  to  as- 
sist in  the  selection  of  plans  ana  test  esti- 
mates Already  incidental  expenses  have 
been  Incurred  and  paid  amounting  to  more 
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than  139,000.  It  is  not  claimed  that  any  of 
these  were  not  neceaeary  to  the  proper  prosecu- 
tion of  the  work.  It  iEDotposeible  to  foretell 
how  much  time  will  still  be  required  for  the 
completion  of  the  work ;  and,  aa  a  coiue- 
qnence,  bow  much  additional  must  be  paid 
for  salaries  and  other  Incidental  expense*. 

When  the  commissioners  advertised,  invit- 
ing  plans  and  specifications,  upon  what  basis 
were  architects  invited  to  make  their  esti. 
matesl  Did  the  Legislature  intend  to  say  to 
them,  "First  guess  on  the  probable  amount 
of  the  (300,000  which  will  be  absorbed  in 
incidental  expenses,  and  bind  yourself  with 
sureties  in  the  penal  sum  of  $10,000  that 
your  guess  is  right t" 

To  give  to  the  Act  the  construction   con- 


hand  of  the  commissioners  and  architects 
very  unreasonable,  if  not  impossible,  things ; 
but,  if  the  intention  of  the  Legislature  was 
that  the  $200,000  should  be  devoted  alone  to 
the  structural  work,  tlie  commissioners  could 
easily  select  a  design  and  let  a  contract  for 
the  erection  of  a  monument  within  the 
limits  named. 

The  case  of  3lai6  Hove  Oomrt.  v.  Whitta- 
ker,  81  Ind.  397,  is  in  point.  The  Legislature 
appropriated  (2,000,000  for  the  building  of 
a  new  state  bouse,  and  limited  the  entire 
cost  to  $2,000,000.  The  provisions  of  the 
two  Acts  are  very  much  alike;  indeed,  the 
Act  providing  for  the  erection  of  the  monu- 
ment is  in  many  of  its  provisions,  and  in 
some  entire  sections,  literal  copies  of  the 
Act  providing  for  the  erection  of  a  new  state 
bouse,  which  will  bo  found  in  the  Acts  of 
the  Special  Session  of  1B77,  page  68.  Like 
the  Act  now  in  question,  that  Act  not  only 
in  express  terms  limited  the  cost  of  the  build- 
ing to  $2,000,000,  but  also  required  the  giv- 
ing of  bonds,  both  by  the  commiaaloners 
and  by  the  architect.  The  bond  required  of 
t^e  comraisBiouen  was  conditioned  that  the 
cost  of  the  building  should  not  exceed  $2,- 
000,000,  and  the  bond  required  of  the  archi- 
tect was  conditioned  tliat  the  building  should 
be  "  fully  completed  and  finished  as  a  whole, 
and  in  every  part,  for  and  within  the-coet 
and  price  estimated  and  fixed  by  such  archi- 
tect." The  court  held  that  the  sum  of  $2,- 
000,000  might  be  expended  in  the  conatnic- 
tion  of  the  new  sUte  bouse ;  and  that  in  ad- 
dition thereto,  all  incidentel  expenses,  such 
as  salaries,  traveling  expenses  of  the  board. 
compensation  of  architect,  secretary  and 
superintendent,  rentfl,  etc.,  might  be  paid  out 
of  the  fund  denominated  the  new  "state  house 
fund ;"  but  that  such  expenses  should  not  he 
deducted  from  the  $2,000,000  which  might 
be  expended  in  what  might  strictly  be  called 
the  construction  of  the  building. 

Bo,  in  this  case,  we  hold  tLat  the  sum  of 
$200. 000  appropriated  for  the  erection  of  the 
monument  can  only  be  expended  in  the 
actual  structural  work,  and  that  no  part  of 
it  can  properly  be  expended  In  the  payment 
of  merely  Incidental  expenses. 

Counsel  for  appellant  insists  that  the  case 
of  Slata  SouM  Comn.  v.  W/tiltaker,  tvpi-'t. 
is  not  authority  because  a  special  tax  was 
levied  for  tjie  collection  of  a  special  state 


IseL  BmoxB  T.  Dabhull. 

boQK  fund,  while  there  li  no  apeclftl  monu- 
meot  fund.  Thia  canuot  affect  the  question, 
u  the  application  of  the  sum  limited  for 
the  erection  of  either  structure  iB  not  made 
10  depend  upon  the  amoant  of  money  belong- 
ing to  anj  special  fund.  The  board  of  state 
bouse  commissioners  were  limited  to  the  ex- 
penditureof  $3,000,000  in  the  erection  of  the 
state  house,  without  regard  to  the  amount  real- 
ized from  the  special  tax  levied  for  that  pur- 
pose. 
The  question  remains,  Is  there  an  appro- 

5 nation  authorizing  the  Auditor  of  State  to 
raw  warrants  on  tie  treasurer  ol  State  for 
the  payment  of  the  incidental  expensesT 

Id  Oampbea  v.  StaU  8.  A  8.  Mm.  Comrt., 
lupra,  the  court  said ;  "It  is  true,  as 
claimed,  that  no  monej  can  be  ligbtfullj 
drawn  from  the  treaaury  except  In  pursuance 
of  an  appropriation  made  bf  law,  but  auch 
an  appropriation  maj  be  miule  implledlT,  as 
well  as  expressly;  and  In  general  as  well  as 
in  specific  terxns.  .  ,  .  The  use  of  tech- 
nical worda  in  a  statute  making  an  approprla- 
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pose  without  in  anr  manner  designating  the 
act  aa  an  appropriation.  It  may  be  said, 
generally,  that  a  direction  to  the  proper  ofD- 
cer  or  omcera  to  pay  money  out  of  the  treas- 
ury on  a  given  claim,  or  class  of  claims,  or 
for  a  given  object,  may  by  implication  be 
held  to  be  an  appropriation  of  a  sulBcient 
amount  of  money  to  make  the  required  pay- 
ments, "—citing  BMiM  T,  ^ate,  %  Ind.  838. 

It  ia  poaelble,  as  claimed  by  tbe  appellant, 
that  tbe  language  above  quoted  was  outside 
ot  the  quesUco  before  tbe  court  in  that  case. 
It  however  states  the  law  correctly  and  we 
fn^  approve  and  adopt  ft. 

The  eighth  subdivision  of  section  S611, 
Rev.  Stat.  1881,  authorizes  the  Auditor  of 
State  to  "draw  warranta  on  the  treasurer  for 
all  moneys  directed  by  law  to  be  paid  out  of 
the  treasury  to  public  officers,  or  for  any 
other  object  whatsoever,  aa  tJie  same  may 
become  payable."  The  Act  providing  for 
the  erection  of  the  monument  expressly 
anthorlzefl  the  incurring  of  each  ot  said  sev- 
eral items  of  incIdentaTexpenaes,  and  directs 
that  the  same  shall  be  paid.  We  think  there 
Is  a  sufficient  appropriation  to  mabe  it  tbe 
dnty  of  the  appellant  to  draw  warrants  for 
the  payment  of  the  same.  For  a  very  full 
discuflston  of  what  constitut«a  an  appropria- 
tion ot  money,  see  the  case  of  Cbrr  v.  Slate, 
137  Ind.  204,  II  L.  R.  A.  870. 

7^  jvdffment  Cff  the  Marion  Oireuit  Court 
it  t^gtnntd,  wilft  to*t*. 


BUHNER  et  tU.,  AppU., 
William  J.  DARNELL. 


In  otBce  for  tbe  Dse  of  BBld  county"  acFcpu^  by 
an  eatr;  upon  tbe  aountr  leoords  as  a  dead  "to 
and  tor  the  use  of  said  oountr,  rives  tbs  legal 
title  M  the  oountT  and  not  to  Uie  oommfsslonpn, 
where  tbet«  was  no  statute  deBlgnatlng'tbetr  cor- 
porate name  and  atyJe. 

:.  ItemoTMl  of  M  oonntr  VMsta  flftr-alx 
years  afCor  Its  location  on  landoonveyed  forauoh 
use,  does  not  make  a  total  failure  of  tbe  oonstdor- 
atlon  wbloh  will  oauaea  reveislOD  totbe  Biaator. 
8<  A  coHTwynoe  "ftfr  tlw  aa*  of  Wk 
eOOBtr  "Id  uonsldeialloii  ot  Ibe  seat  of  Juitloa 
baTlns  been  pennanentlr  eatabllsbed"  at  a  M>- 
talD  plaae,  la  not  on  a  oondtUon  aubaequent  that 
tba  countr  aeatiemalD  cbere  and  no  raveialon  Is 
workad  bT  removal  of  the  oonn^  aaab 

(April  >,iaiL) 

APPEAL  by  plaintiffs  from  a  judgment  ot 
the  Circuit  Court  for  Wayne  County  In 
favor  of  defendant  In  an  action  brought  to  re- 
cover possession  of  certain  real  estate.    4f' 

'tbe  facts  are  stated  In  the  opinion. 
Meurt.  Julian  A  JnUan  for  appellants. 
Meun.  Fox  *  Robbina  for  appellee. 

■Ular,  J.,  delivered  the  opinion  of  the 

This  was  an  action  by  the  appellants 
ugalust  the  appellee  to  recover  certain  real 
estate  in  Centervllle.  Wayne  County.  The 
complaint  was  In  tour  paragraphs.  A  de- 
rer  waa  sustained  to  the  second  para- 

Oh,  and  cause  put  at  issue  by  answer  in 
al.  The  errors  assigned  in  this  court 
relate  only  to  the  overruling  of  a  motion 
made  by  the  appellants  for  a  new  trial,  and 
on  exceptions  to  the  conclusions  of  law  upon 
the  special  findings  ot  tact.  The  motion  for 
a  new  b'lal  was  predicated  upon  the  alleged 
insufficiency  of  the  evidence  to  sustain  the 
finding.  We  have  read  the  evidence  care- 
fully, and  find  that  it  fully  and  without 
conflict  auatalns  the  finding  of  facts  made  by 
the  court.  The  special  flndlnK,  omitting 
description  of  real  estate,  ia  aa  follows,  viz.  : 
"Having  been  requested  by  the  plaintiffs  In 
said  cause  to  make  a  special  finding  ot  facts 
herein,  and  conclusions  of  law  thereon,  now 
find ;  That  William  Sumner  was  a  resident 
ot  Centervllle,  Wayne  County,  Ind..  from 
the  year  1818  to  the  year  1840,  at  which  last- 
named  date  he  removed  to  Hamilton  County, 
Ind.,  where  he  died  Intestate  In  the  year 
1868 ;  that  he  left  surviving  him  as  his  sole 
heirs  four  children,  the  plaintiffs  in  this 
ault,  and  Thomas  Sumner,  who  died  in  1888, 

leaving,  surviving  him,  Sumner,  bis 

wife :  that  between  tbe  years  1618  and  1820 
the  said  William  Sumner  waa  the  owner  in 

fee   simple  of acres  of   real  estate  in 

the  Town  of  Centervllle,  and  in  tbe  vicinity 
thereof,  and  was  Interested  in  the  develop- 
ment of  the  town  :  that  prior  to  the  year  1810 
tbe  conntyaeat  of  said  Wayne  County  was 
fixed  at  Salesbury.  and  subsequently,  by  an 
Act  of  the  General  Assembly  of  the  State  ot 
Indiana  approved  December  31,  1816,  It  was 


Koca.— OMMIMms  «ntf«sd  /or  b 
jmsi  and  ssrtiitn 
a  dead  of  land  are 


d  tniiit  Im  «s>  I  by  Inferenoe  or  aniument.   Bawson  v.  Uibrldsrs 

Bohool  Blat.  No.  0,  TAllen,  UtL 
>t  to  ba  raised '    To  bind  tha  haln  or  a^sna  to  ths  peif  onnanoa 
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Ara., 


enacted  that,  fiom  and  ftft«r  tbe  lat  dar  of 
AtiKust,  1817,  tbe  Beat  of  juBttce  In  ana  for 

■aid' countv  should  be.remored  to  and  per- 
manently 'Sicd  In  the  Town  of  Centervflle, 
In  said  county,  and  on  the  IsC  day  of  Auguat, 
1617,  said  seat  of  justice  va*,  purauant  to 
■aid  Act.  removed  to  said  Town  of  Ceater- 
ville;  that  aft«rwardH,  to  wit,  on  the  18th 
dav  of  Hay,  1819,  the  said  WtlUam  Bumner 
being  the  owaei  of  the  following  leal  estate, 
to  wit.  .  .  .  did,  in  conaf deration  of  the 
seat  of  Justice  having  been  pennanentlv  es- 
tablished in  the  Town  of  Centeirille.  within 
and  for  said  county,  and  for  no  other  con- 
sideration, execute  to  Thomas  J.  Warman, 
iSnos  Qtave,  and  Beah  Butler,  tbe  commU- 
■ioners  of  said  county  and  their  successors  in 
office,  for  the  use  of  said  county  forever,  a 
warranty  deed  for  tbe  same ;  that  said  deed 
was  duly  recorded  on  tbe  I8th  day  of  itlay, 
1819.  in  tbe  recorder's  office  of  said  Wayne 
County,  Ind.,  la  Beed  Record  B,  page  140; 

that   on  the dar  of  August,  1830,    the 

new  court-house  at  Ceuterville  was  completed 
and  accepted  by  the  said  county  commission- 
ers of  said  county,  and  by  tliem  tafaen  pos- 
session of,  and  ou  said  dat«  they  consented 
to  be  entered  their  approval  and  acceptance 
of  tbe  deed  of  said  William  Sumaer  of  Hay 
16,  1611),  in  tbe  record  of  their  proceeding 
of  said  date,  in  the  following  words,  to  wit : 
'Willlsm  Sumner  produced  a  deed  for  the 
public  squnre  in  the  Town  of  Centerville 
given  by  said  Bumner  and  wife  to  and  for 
the  use  of  Wayne  County,  wbicb  deed  was 
recorded  in  Book  B.  page  140.  which  deed 
was  approved  and  accepted  bv  the  board.' 
Tbat  said  real  estate  so  conTeye'd  by  the  said 
Sumner  and  wife  to  said  county  commission- 
ers was  thenceforward  continuously  used  by 
said  couDty  for  the  purpose  of  a  public  square 
until  the  year  18T8.  at  which  date  the  county 
seat  was  removed  from  said  Town  of  Cen- 
terville to  the  City  of  Richmond;  that  on 
the  7th  day  of  March,  1874.  tbe  commission- 
ers of  said  county,  for  a.  valuable  considera- 
tion, sold  and  conveyed  the  west  half  of  the 


same  t«  one  Sabra  Jones,  which  deed  was  re- 
corded in  the  recorder's  office  of  Wayne 
County,  Ind.,  in  Deed  Record  68,  page  fto. 
and  on  the  IBth  day  of  June,  1874,  for  a 
valuable  consideration,  they  sold  and  con- 
veyed the  east  halt  of  the  real  estate  to  the 
said  Sabra  Jones,  which  deed  was  recorded 
in  tbe  recorder's  office  of  Wayne  County. 
Ind.,  in  Deed  Record  59,  page  478 ;  tbat  said 
Sabra  Jones  took  possession  of  said  real  estate 
on  said  dates,  respectively,  and  that,  after 
various  transfera  by  deeda  duly  executed  and 
recorded,  the  following  part  of  tbe  real  es- 
tate Included  In  the  land  conveyed  by  said 
William  Sumner  to  the  said  county  commls- 
sionera  by  deed  of  May  16.  1619,  was  con- 
veyed on  the  4th  day  of  March.  1884.  to  de- 
fendant William  J.  Darnell,  who  now  holds 
Sossesslon  of  tbe  same ;  that  said  deed  was 
uly  recorded  In  tbe  recorder's  office  of  said 
Wayne  County,  Ind.,  in  Deed  Record  No, 
60,  at  page  131 ;  that  prior  to  the  commence- 
ment of  this  anit  the  plaintiffs  demanded  of 
the  defendant  the  poasession  of  the  same." 
And.  as  a  conclusion  of  law  on  the  foregoing 
finding  of  facta,  the  court  Snds  for  the  de- 
fendant. Proper  exceptions  were  taken  to 
the  foregoing  conclusions  of  law  by  the 
plaintiff,  and  thla  preaents  for  our  consider- 
ation  the  question  discussed  by  counsel  in 
their  elaborate  briefa. 

The  coacluslona  of  law  deduced  by  the 
court  from  the  special  findings  are  assailed 
upon  several  different  grounds,  one  of  which 
is  tbe  claim  that,  inasmuch  as  the  deed  was  to 
"Thomas  J.  Worman,  Enos  Grave,  and  Bcah 
Butler,  commissioners  of  Wayne  Couniy, 
and  their  successors  in  office,  for  tbe  use  of 
said  County  of  Wavne,"  it  gave  to  tlie  com- 
missioners the  legal  title  to  bold  as  trustees, 
and  limited  the  county  to  the  mere  use  of 
the  premises;  and  that  Dy  tbe  removal  of  the 
county-scat  the  use  was  lost  and  forfeilcd. 
and  the  title  vested  ea  insiantt  In  tbe  grantor 
or  his  heirs.  As  we  construe  the  grant,  it 
was  in  legal  effect  and  cnnlemplatioo  a  con- 
veyance to  tbe  county.     Nothing  in  the  Ian- 


of  a  condition  subsequent,  the  condlUon  must  ei- 
prewly  menilon  them.  Page  v.  Palmer. «  N.  H,  8ffl. 
Words  used  In  a  deed  will  not  be  ooustrued  as  a 
condition  eubsequen  L  when  nay  other  reaaooabtc 
construction  oHnbeRlvenlhem.    Wlerv,  Simmons, 

6t  Wis.  car. 
The  words  "proviaed  alwars,  and  tbls  deed  is  up- 
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harmless,"  are  neoanary  to  express 

subsefiuent,   Mlchlsan  State  Bank  v.  Hastings,  1 

Doug.  225. 
A  deed,  to  a  town,  at  land  "for  ■  burying  place 


mvey  ai 


Monsuhscquent.  BaWBOn  v.UibndffeSehoolDlst. 
No.  6.  supra. 

A  conditional  estate  must  be  clearly  and  une- 
qulvocaUjr  indicated  by  express  tormsluUieKrant. 
IbUL 

Bo  on  a  condition  tbat  sranCaesbali  forever  main, 
tain  a  Une  fence,  a  neglect  to  do  so  altor  dsath  of 
tbe  (rrantee  will  not  forfeit  tbe  land.  Emerson  v. 
Blmpson.UN.H.t7fi. 

A  deed  cooveyinit  land  upon  condition  tbat  no 
building  or  erection  shall  aver  be  made  on  tbe  land 
except  dweUlDB-bouses.  and  outhouses  for  the 
same.  Shows  merely  by  deeorlpUon  what  rights 
18  L.  R.  A. 


passed  to  graoleo  aud  what  were  retained  by  grant- 
or, and  that  Hubaequeot  purchasers  cnutd  not  erect 
the  prohibited  buildings.    Fuller  v.  Arms.  4S  Vt  tOO. 

Wbere  no  time  Is  flied  within  which  the  condt- 
tlous  were  to  tie  performed,  the  law  will  allow  b 
reasonable  time.  EUllsv.  Kyger.  7  Wat.  Itep.  7(9. 
Wllo.aiO. 

A  party  insisting  on  a  focfeltare  of  an  estate  far 
breach  of  oondltlon  must  bilng  hlmsdf  clearly 
wltbln  Its  terms.    Tods  v.  Bensbaw.  tt  lU.  tf& 

SsfoMlahment  of  aountu  toL 
A  statute  providing  that  the  oaunty  seat  of  a 
county  should  be  permaoently  eotabllabed  at  a  cer- 
tain place,  upon  tbe  fulflllmeat  of  certaJa  pre- 
sorlt>ed  terms  and  oondltlom.  is  not  a  contract,  but 
tbe  puttllo  law  relating  to  a  public  sabject,  with  re- 
spect to  wbicb  a  prior  LegUature  bas  no  power  to 
bind  a  subsequent  one.  Mewton  v.  Uahonlog  Coun- 
ty Comrs.  lOU  U.  S.  Hfi.  IS  L.  ed.  nO. 

Where  tbe  oounty  erects  s  conrt-house  oa  land 
conveyed  to  It,  tbe  removal  of  tlieooonty  seat  does 
not  devest  tba  county  of  lla  tiUa,  nor  evidence  tt» 
intent  to  abacdon  the  property  or  to  use  it  for  other 
purposes.  Poltevent  y.  Hanoook  Oountv  Bupra.  BS 
UlsaSUL 
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guage  wed  Indicates  &  design  on  tbe  part  of 
Uie  ^nntor  to  vest  the  legal  title  in  the  com- 
miwionera  and  their  BucceMon  as  Inillvid- 
oalft,  to  act  ai  trustees,  rather  than  aa  the 
MgentB  of  the  county,  or  to  impose  upon  tlicm 
any  duties  or  obligations  other  than  those 
nquind  of  tbem  as  public  ofScers.  The 
statute  in  force  at  that  time  did  not,  as  does 
tbe  present  one,  designate  the  corporate  name 
and  style  to  be  assumed  by  boarda  of  com- 
missi onen  <Act  approved  December  17, 
1810),  and  the  form  used  in  tbis  deed  was  at 
that  time  commonly  used  In  coDveying  prop- 
erty to  corporations  and  quasi  corpoiations  In 
this  State.  It  is  significant,  also,  that  the 
entry  made  upon  the  county  records  by  the 
board  of  commissioners  in  accepting  the  deed 
was  fur  a  deed  "  to  and  for  the  use  of  Wavne 
County."  See  also  Carder  v.  Fu.yelU  County 
Oomn.  10  Ohio  St.  353 ;  Eayward  v.  Bavidton, 
41  Ind.  S12. 

Another  position  taken  by  the  appellants 
ts stated  in  tbeir  brief  as  follons:  'But this 
ia  not  all  we  rely  upon.  The  total  failure 
of  the  consideration  of  the  Sumner  deed  it- 
self worked  a  loss  of  the  county's  claim, 
and  gave  to  the  Bumner  heirs  the  right  to 
assert  their  title  to  the  square,  independent 
of  the  condition  subsequent."  No  authority 
ia  cited  in  support  of  this  position,  and  we 
know  of  none  that  will  sustaio  it.  The  du- 
ration or  stability  of  the  title  to  land  does 
not  ordinarily  depend  upon-  the  certainty  or 
atability  of  the  consideration  paid  for  It. 
Bat,  independently  of  the  legal  queation  in- 
Tolved,  the  finding  informs  us  Chat  the 
county -seat  remain^  at  CenterTille  from  the 
1st  day  of  August,  1817,  until  the  year  1678, 
long  after  the  grantor  had  removed  from  the 
county.  We  maf  reasonably  suppose  that, 
If  tbe  location  of  the  county-seat  at  Center- 
Tille  was  of  advantage  to  the  grantor,  be 
must  have  received  some  of  the  benefits  dur- 
ing the  half  century  it  remained  there,  and 
that  consequently  there  was  not  an  entire 
failure  of  consideration.  Hunt  v.  Beeson, 
18  lod.  3B0 ;  Jeffertonmlii  M.  £  1.  R.  Co.  v. 
Barbour,  89  Ind.   375. 

The  remaining  and  principal  contention 
of  the  appellants  is  that  the  conveyance  of 
the  land  to  or  for  the  use  of  tbe  county  was 
conditioned  In  the  seat  of  justice  of  Wayne 
County  remaining  permanently  at  Center- 
ville.  and  that  its  removal  to  Richmond 
caused  the  land  to  revert  to  tbe  appellants 
as  tbe  heirs  of  the  grantor.  The  rule  of 
atrict  construction  applicable  to  conditions 
subsequent,  usually  expressed  in  the  words, 
"conditions  subsequent  are  not  favored  in 
law,  and  are  construed  strictly,"  Is  element- 
ary,  and  does  not  require  the  citation  of 
authorities.  A  condition  subsequent  that 
will  defeat  an  estate  created  by  a  deed  must 
be  fairly  expressed  in  the  deed  itself.  The 
words  used  must  creat«  the  condition.  The 
court  will  not  supply  it.  If  the  parties  fail 
to  express  it.  The  rule  is  stated  in  3  Devlin 
on  Deeds,  as  follows :  "360.970.  Parol  con- 
dition. Aside  from  the  question  of  a  reforma- 
tion of  a  deed  in  cases  where  clauses  have 
been  omitted  by  mistake,  it  is  certain  that, 
in  an  action  to  recover  property  conveyed 
by  deed  on  tho  ground  that  a  condition  on 
18  L.R.A. 


which  It  was  made  has  not  been  performed, 

the  deed  must  speak  for  itself,  and  a  condi- 
tion cannot  be  insraftad  upon  a  deedatMolute 
in  form  by  parol  evidence.  Tbe  ingrafting 
of  a  contemporaneous  condition  in  a  deed 
will,  in  a  proper  action,  be  allowed  only  on 
clear  evidence  of  fraud,  accident,  or  mis- 
take." A  condition  may  be  created  by  any 
words  which  show  clear,  unmistakable  in- 
tention on  the  part  of  a  grantor  to  create  an 
estate  on  condition,  regard  being  had  to  the 
whole  of  tbe  deed  in  which  they  occur.  The 
word  "condition"  need  not  be  used,  but 
words  importing  a  condition  must  be  used 
or  plalDly  infenred  from  the  instrument  and 
the  existing  facts.  TIedeman,  Real  Prop, 
g  272  ;  Labera  v.  CarUton.  S8  Me.  218  ;  Baa. 
ton  V.  Urbridgt  Sdutol  Ditt.  No.  B.  7  Allen, 
IM ;  Ftiekard  v.  Amtt,  18  Gray.  837  ;  Eiiiico- 
pal  City  Miuioit  v.  AppUUm,  117  Mass. 
887 :  Ptuchall  v.  Pattmare,  15  Pa.  307 ;  Wwr 
v.  Simmna,  65  Wla  642 ;  BaUy  v.  Counly  of 
VTTUUilla,  15  Or.  172 ;  2  Washb.  Real  Prop. 
Stbed.  2.  It  appears  from  the  finding,  tupra, 
that  In  the  year  1816  the  Qeneral  Assembly 
passed  an  Act  fixing  the  seat  of  Justice  for 
Wayne  County  permanently  at  Centcrville 
from  and  after  the  1st  day  of  August,  16!7, 
and  that  putauant  to  the  Act,  on  tbut  day, 
it  was  removed  to  Centerville:  that  after- 
wards, on  the  18th  day  of  May,  1B19,  the 
lands  In  controveray  were  conveyed  by  a 
general  warranty  deed  to  tbe  commiosioners 
for  andinconsiderationoftlie  seat  of  justice 
having  been  permanently  established  in  tbe 
TownofCcnt«rville,  within  and  for  saidcoun- 
ty,  .  .  .  fortheuseof  said  County  of  Wayne." 
No  otlier  words  from  which  any  condition,  lim- 
itation, or  right  of  re-entry  by  the  grantor  or 
his  heirs  can  be  inferred  are  expressed  in  the 
conveyance,  or  in  the  subsequent  entry  made 
by  tbe  iKiard  of  commissioners  accepting  the 
deed.  Tbe  cases  cited  by  appellants'  attor- 
neys, and  principally  relied  upon  to  show 
that  this  deed  was  conditioned  on  the  seat  of 
justice  remaining  at  Centerville,  will  be 
examined  in  their  order.  The  first  one  is 
SlanUy  v.  CoU.  72  U.  S.  6  Wall.  110-103, 
13  L.  ed.  602,  508.  This  was  an  action  to 
recover,  for  breach  of  condition,  a  tract  uf 
land  devised  by  the  plaintiff's  ancestor  to  an 
ecclesiastical  society  in  which  tbe  property 
was  devised  to  the  society,  "to  be  and  re- 
main to  the  use  and  benefit  of  said  Second  or 
South  Society,  and  their  successors,  forever. " 
Then  comes  the  condition  or  limitation  upon 
the  devise:  "Provided,  that  said  real  estate 
be  not  ever  hereafter  sold  or  disposed  of.  but 
the  same  be  leased  or  le^"  etc.  The  court 
held  that  there  was  not  a  condition  subse- 
quent, using  these  words :  "Our  conclusion 
is  that  the  construction  urged  by  the  plnin- 
tlQ  of  the  will,  importing  a  condition,  a 
breach  of  which  forfeits  the  devise,  is  ni)t 
well  founded."  The  next  case  cited  is  Ilvnt 
V.  Beaoa,  18  Ind.  880.  In  this  case  a  lot 
was  donated  by  the  proprietor  of  a  town  for 
a  "tan-yard  f  and  was  used  as  such  from  1834 
to  1858.  The  court  held  that  it  was  donated 
upon  a  condition  subsequent,  the  condition 
evidently  being  the  erection  of  a  tan-yard 
on  the  lot,  and  not  the  perpetual  maintenance 
of  the  same ;  for  the  court  held  that  the  con- 
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Bood,  H  Ind.  680,  wm  a  coDTeyance  of 
lota  to  the  compuiy  "lor  a  gfte  for  the  depot 
of  said  railroad  at  Fem,  ...  to  have 
and  hold  the  premlKi  ...  for  the  pnr- 
poaes  aforesaid. "  The  statement  of  the  use 
and  condition  vas  much  stronger  than  Is 
contained  In  the  deed  under  conaldention, 
and  It  does  not  support  the  position  of  the 
appellants.  We  do  not  feel  called  upon  to 
extend  the  rule  In  favor  of  conditions  subse- 
quent beyond  that  Indtcsled  in  this  case.  The 
case  of  Stdt  v.  i3(ip«,  13  Ind.  74,  Is  not  ^ell 
report«d,  but  as  explained  in  ScanQin  t, 
Oaroin,  4S  Ind.  2TB,  does  not  sustain  the 
appellants'  contention :  for  it  is  said  that  the 
n'ant  was  upon  condition  that  a  church 
Mould  be  erected  on  the  lot,  and  that  it 
should  "  forever  thereafter  be  used  as  a  house 
of  worship."  Also  see  Cook  v.  Leggttt.  88 
Ind.  SIl.  The  case  of  Warren  r.  I/fim  City, 
23  Iowa,  361,  was  a  suit  by  the  granlor,  who 
dedicated  land  for  a  "public  square."  to  en- 

Ioln  the  city  from  leasing  or  selling  the  same. 
'he  case  is  not  in  point.  In  ^aderton  v. 
Bvnttr,  B9  Pa.  8S0,  the  condttion  expressed 
In  the  grant  to  a  church  was,  "so  long  as 
they  use  It  for  that  purpose,  kdA  no  longer. 
and  then  to  return   back  to  the  orlgiual 

We  are  unable  to  find  that  sny  of  the  cases 
cited  by  appellants  sustained  their  theory  of 
this  case.  In  Bmtton  v.  BandolpA  Gavnly 
GitmTi.,  30  Ind.  SOS,  the  conveyance  was  to 
"the  hoard  of  trustees  of  the  county  seminary 
of  Randolph  County,  and  their  successors  in 
office,  forever,  to  have  and  to  hold  the  prem- 
ises sioresald,  with  all  the  appurtenances,  to 
the  only  proper  use,  benefit,  and  behoof  of 
said  'board  of  trustees,  for  the  use  of  said 
seminary  forever. '  "  It  wss  claimed  that  this 
crested  a  condition  subsequent,  and  tiiat,  the 

tiremlses  having  ceased  to  be  used  as  a  sem- 
nary,  the  grantor  was  to  receive  the  land. 
The  court  held  that  the  corporation  received 
an  unconditional  title,  which  was  not  de- 
feated by  the  alleged  failure  to  use  the 
E remises  for  the  purposes  of  a  seminary,  or 
y  using  them  for  other  purposes,  that  there 
was  nothing  In  the  deed  that  imports  a  con- 
dition 1  ana  tliat  If  the  grantor  intended  that 
the  property  conveyed  should  only  be  used 
for  a  seminary  ediace.  or.  in  case  It  should 
be  used  otherwise,  that  the  estate  should  be 
forfeited  and  revert  the  condition  should  have 
been  expressed  or  fairly  implied.  In  SeAold 
V.  Shitler,  84  Pa.  1S8,  land  upon  which  a 
court-house  and  Jail  had  been  erected  was 
conveyed  to  the  commissioners  hy  name,  and 
their  successors  In  ofHce,  "In  trust  for  the 
use  of  the  said  county,  in  fee  simple. '  The 
county  was  subsequently  divided,  the  seat  of 
Justice  removed,  and  trustees  appointed  to 
sell  the  lots.  Held,  that  there  was  no  re- 
verter. In  Adanu  v.  Oauntg  of  Logan.  II 
111.  38S,  a  landowner  proposed  that,  if  the 
county-seat  should  be  located  at  Pottsville, 
be  would  give  land  for  a  court  house  and 
other  county  purposes.  The  proposition  was 
accepted,  and  the  General  Assembly  passed 
1SL.R.  A. 


"  An  Act  to  Locate  Peraoanently  the  Seat  of 
Justice  of  Losan  County,"  and  ft  was  located 
at  Pottsville.  Subsequently  Uie  countv-seat 
was  removed.  It  was  held  that  the  grantor 
was  without  remedy.  The  suit  was  to  re- 
cover the  money  rather  than  land,  but  it  waa 
held  that  the  deed  was  unconditional.  In 
Barrit  v,  8/taa.  IS  HI.  456,  land  was  con- 
veyed to  commissioners,  by  name,  and  their 
successors  in  oOlce,  for  the  use  of  a  county 
forever,  in  consideration  of  one  dollar,  and 
that  the  county. seat  had  been  located  on  the 
premises.  The  tx>unty-seat  was  afterwards 
removed,  and  the  grantor  sued  to  recover  the 
land.  It  was  hem  that  there  was  no  condi- 
tion, and  that  he  could  not  recover.  The 
citation  of  authorities  to  this  eSect  might  be 
greatly  extended,  but  we  will  refer  to  he 
following :  RaUy  v.  Oaunty  iif  UmatiOa,  15 
Or,  1T2 ;  Pottland  v.  TtneiUiger.  18  Or.  4K ; 
OoMn  V.  Partlajtd,  18  Or.  7T :  CWumWa  I\rtt 
m:  B.  CaunA  V.  <M  CMumMa  Pvb.  O.  Co. 
103  Pa.  808;  PatehaU  v.  Fatmort,  16  Pa. 
807 :  Eawon  r.  CzAru^  School  DM.  No.  6, 
TAllen,  125;  fliofcanlv.  Anut,  16 Gray,  827; 
Oram  v.  B^  Fairk,  ISO  Haas.  147 ;  8tMer 
V.  Trinity  (MureA,  10»  Mass,  1 ;  Board  tf 
8uprt.  V.  Pattenon,  68  111.  Ill;  Law  v. 
Anfa,  89  wis.  847;  Wier  v.  Simmont,  60 
Wis.  687  ;  Brown  v.  CaidaOi,  28  W.  Va,  187 ; 
Southard  v,  Ceniral  B.  Oo.  Se  N,  J.  L.  14 ; 
Barri»  v.  Smiih,  47  Mich,  131 ;  Gom  v,  8ehoal 
Ditt.  No.  7,  84  N.  H.  282.  4  New  Bug.  Bep. 
384 :  Fags  v.  Paima;  48  K.  H.  887 ;  Mor^ 
T.  WtOath,  at.  L.  &  P.  B.  Oo.Vi  Mo.  174  j 
Thornton  <r.  IrammeU,  89  Oa.  203. 

It  is  questionable  whether  the  appellanta 
would  be  entitled  to  a  recovery  if  the  deed 
contained  a  condition  subsequent.  It  appears 
from  the  flndlng  that  the  conuty-seat  re- 
mained at  Craiterville  from  1817  to  1878,  ft 
period  of  fifty-six  years,  and  that  this  suit 
was  brought  more  than  seventy  years  after 
the  location  of  the  seat  of  justice  at  Center- 
vllle.  It  may  fairly  be  presumed  that  the 
grantor  at  the  time  he  executed  the  deed  to 
the  commissioners  owned  other  property,  the 
value  of  which  he  expected  would  m  en- 
hanced by  the  location  of  the  county-seat. 
or  that  he  had  other  Interests  to  be  suMerved 
thereby.  If  so,  we  may  also  infer  that  he 
received  during  his  lifetime,  and  while  i 


18  Ind.  880,  it  was  held  that  the  malDtenanca 
of  a  tan-yard  for  the  p^od  of  twenty-four 
years  was  a  substantial  compliance  with  the 
condition  contained  in  the  conveyance.  In 
M«id  V.  BaUard,  74  U.  &.  7  Wall.  300,  19 
L.  ed.  100,  a  conveyance,  npon  condition 
that  an  institute  "shall  be  permanently  lo- 
cated upon  said  lands,"  was  compiled  wIUi 
by  the  location  of  the  Institution  thereon 
August  0, 1848,  and  Its  remaining  there  until 
1857.  In  JtWerwonnlU  M.  Oi  I.  B  Oo.  f. 
Barbour,  80  fad.  S7E.  the  use  tor  thlrty-tbrea 
years  of  lands  granted  "expressly  for  tbe  usa 
and  purpose  of  depot  grounds,"  and  provid- 
ing that  if  not  used  for  that  purpose  it  should 
revert  to  the  grantors,  was  nela  to  be  a  per- 
formance of  me  condition,  so  as  to  prevent 
a  forfeiture.  We  find  no  error  In  the  teoMd. 
Jiidgmmx  aflrmtd. 
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6nic«  CABR.  State  Auditor, 
(....Ind..„.) 


it  of  MUary  with  tnll  knowledge 
of  ttie'^BOt*,  to  one  wbo  bad  prevtomlr  been  Mt- 
Inr  aaada/iutaoffloer,  uidwhoatUnipCed  toro- 
UUn  tbe  offloa  ■fto'  tbe  qmllllcation  ol  tbe  of- 
ficer de  Jure.  Ii  QodeteiuetoaalaliiiforUieBBlBiy 
Ijj  tbe  olDoer  dt  fun,  at  least  where  tbe  latter  hai 
iMo  beea  perlormtns  tbe  duUae  of  the  office. 


, D  taaaei,  nod  qpoe  other,  ftnd  % 

Matut«  provMlDg  ^voaHUrlor  jmjlag  ft  to  any 
other  pomon  than  tbe  ona  named,  an  abaoloie^ 
TOid  aa  a*teiDpte!to  exerolte  Judicial  powan ' 
deouuioB  wbo  It  the  legal  oneei  cntmed  to  1 
nlarr. 

C  June  IS,  ISdJ 

APPEAL  by  relator  from  a  IndgmeDt  of  the 
Circait  Court  for  Harion  Goantr  in  faror 
of  defendsnt  in  a  proceeding  brought  to  com- 
I)el  defendant  to  draw  «  wamnt  on  tbe  date 
treaauier  Id  lavoi  of  rdalor  for  the  amouDt  of 
the  salary  which  relator  alleged  he  had  earned 

u  chief  of  tbe  boTMa  of  ataflatics.    P " 

Tbe  facta  are  itated  in  the  opinion. 

OUat  J-,  deliTered    the   opinion  of  the 

The  relator  filed  bis  petition  In  this  case, 
asking  that  a  writ  of  mandate  issue  against 
the  appellee,  the  Auditor  of  Stato,  compeL 
liatc  hm  to  draw  his  wsrrant  on  the  treasure) 
of  atate  Id  favor  of  the  relator  for  tbe  sun 
of  $2.fi00,  the  amount  alleged  to  be  due  the 
relator  as  bis  salary  as  chief  of  the  bureaa 
of  Indiacut  atatlBttca.  Issues  were  joined  ~~ 
tbe  cnmplaint  and  a  trial  had.  There  wi 
demurrers  filed  to  the  paragraphs  of  answer 


and  overruled  and  exceptions  reserred.  Er- 
rors are  assigned  on  these  rulings.  On 
proper  request,  there  was  a  special  flading  of 
facta  and  conclusions  of  law  stated  by  tlie 
court.  The  conclusions  of  law  were  excepted 
to  by  the  appellant  and  a  proper  asaignment 
of  error. 

Tbe  questions  presented  and  discussed  re. 

>te  to  the  right  of  the  relator  to  tbe  salary 
alleged  to  be  due  bim  and  his  right  to  have 
a  writ  of  mandate  isaue  compel  ling  the  Audi- 
tor of  State,  the  appellee,  to  draw  bis  war- 
rant on  the  treasurer  of  state  in  favor  of  the 
relator  tor  tbe  sum  due  him.  No  question 
la  presented  and  discussed  as  to  the  regular- 
ity  of  the  proceedings  or  as  to  the  proper 
parties  being  before  Uie  court. 

The  facts  found  by  the  court  show  that, 
on  the  81st  day  of  Hay,  188S.  the  relator, 
John  Worrell  was  appointed  and  commis- 
sioned chief  of  the  Indiana  bureau  of  statistics 
by  Alvin  P.  Hovey,  governor  of  tbe  Stato 
of  Indiana ;  tliat  at  tbe  time  of  his  appoint- 
ment, he  was  a  resident  voter  of  the  State, 
of  legal  age,  and  in  every  way  eligible  to 
bold  tbe  office,  and  on  the  day  of  bis  appoint- 
ment he  took  the  oath  of  office,  which  was 
indorsed  on  the  back  of  his  commission,  and 
filed  a  copy  thereof  in  the  office  of  the  secre- 
tary of  state,  and  in  every  way  qualified 
as  such  officer ;  and  on  tbe  same  day  appel- 
lee was  notified  of  tbe  relator's  appointment 
and  qualification ;  tliat  after  the  relator's  ap- 
pointment he  applied  for  office  room  in  the 
state  capitol.  to  be  occupied  by  him  aa  tbe 
chief  of  the  Indiana  bureau  of  statistics,  and 
was  assigned  a  room  for  (hat  purpose  by  the 
Auditor  of  State,  which  room  was  Independent 
and  removed  from  a  room  occupied  by  Wil- 
liam A.  Peelle,  Jr.,  and  said  relator  Worrell 
has  been  doing  work  and  performing  tbe  du- 
ties as  the  chief  of  the  bureau  of  statlatlca 
Independent  of  work  performed  by  said  Peelle 
from  Hay  81,  188B,  to  November  10,  1890. 


An  offlools  a  pnbUe  emplorment  oonterred  by 
tbe  covecnmeDt.  ItembiaaeetlieldeaBot  tenqre. 
dnrattoa,  emohiment,  and  dntlee.  Folta  v.  Eer- 
Itn,  S  Wert.  -Bmp.  «!.  IM  lod.  Xl;  United  States  v. 
BaitwdUtS  U.S.SWaU.88t.l8L.ed.8aO. 

Bvwyoae  appointed  to  perform  a  public  duty, 
and  who  ceoelreB  oompeoMtlon,  la  a  publics  offlcer. 
FolbT-  Kerlln,  nipni,'  Henly  v.  Lrrpe,  B  Bins.  "!< 
ettlnjr  Osse  of  Wood.  S  Cow.  U,  note;  People  v. 
Brooklyn,  TT  K.  T.  NB. 

An  (rfBoe  la  tbe  risht  to  ezerotae  a  pnbUo  fnoo- 
tlon  or  employment,  and  to  take  die  fees  and 
emolc 
UOr.US. 

A  pubUo  offloer  Is  boond 
of  Us  oSoe  for  the  oompenaatli 
B>rteh  V.  Catler  rutahl  July  U,  Itto,  citing  EvaiM 
T.  menton.  H  M.  J.  L.  TU;  Territory  v.  Caraon,  t 
Mont.  OS;  loam  t.  Giant  Oounty  Bupn.  U  Wis. 
OS;  Tawcettv.  Woodbury  Oo.  U  Iowa.  IM;  1  Dil- 
lon. Hnn.  Oorp.  au. 

r  AnoOoe  la  void  as  to  tbeotllmr  de/aetnhlmseU, 
tbouA  valid  as  to  strsnBers.  State  v.  Dlerberger, 
T  Wert.  Bop-  ue.  10  Ua.  see. 

Acta  of  adc  foMo  offlcer  are  void  as  to  himself .  un- 
leea  be  la  also  Dfflo«riIc  jura,  but  an  rood  If  f or  the 
bmefltotatnuiBeraorllie  public  Aodiewav. Port- 
laud.  1  Mew  Vug.  Bep.  Tax  T»  He.  4M:  Adam 
18  Ii.  B.  A. 


0  perform  tbe  duties 


Henre!  (Pa.)  T  Cent.  Bep.  13S;  Green  v.  Burke.  tS 
Wend.  UD:  People  v.  Nortnuid,  4eN.Y.8Tft  Peo- 
ple V.  Hopaon,  1  Deolo,  BTl.  flee  Pooler  v.  Beed, 
IB  He.  US:  State  v.  OanoU,  S  Cono.  *m  UoVeany 
V.  New  Fork,  «0  N.  T.  ISSi  Dolan  v.  New  Tork,  « 
N.  T.  srii  NldMls  V.  MaoLsan.  S  OenC  Bep.  UO,  ICQ 
N.  Y.  BU;  HcCue  T.  Wapello  County,  U  Iowa,  aOR 

People  V.  Potter,  as  CaL  m. 

Qfltert  defaoto  and  de  Jure  dUUngiMhtd. 
A  person  In  possession  of  an  offloe  may  be  an  of. 
fleer  df  facto,  while  some  other  person  may  be  the 

irOtiart,  though  there  oannot  be  an  offloer  d« 
jvra  and  an  offloer  da  facto  both  In  poasesBlon  at 

mme  time.  Carll  v.  Bhener,  31  Minn.  283; 
Stetnbaok  v.  Stale.  88  lod.  ISB;  Cronln  v.  QuDdy. 
IS  Hud.  lOL  Bee  Brown  v.  Lunt,  01  He.  4Sa:  StaCe 
v.  Brown,  13  Hmn.  G88:  WIlooz  v.  Smith,  E  Wend. 
ESI:  People  v.  Feabody.  S  Abb.  Pr.  1X8;  People  v. 
Oooli.  8  N.  T.  m-,  Plymouth  v.  Painter.  IT  Conn. 
5H5;  Be  Boyle.  S  Wla.  KfM;  Hoisan  v.  Quackenbuib, 
KSBarb.  n. 
An  otBoer  tU  taeto  Is  one  wbo  baa  the  reputation 


o  be.Bi 


I  yet  ll 


not  aitood  offlcer  In  point  of  law.    Bex  v 
ford  Level,  «  Beat,  SU. 

He  Is  one  who  ezerolsoa  the  duties  of  an  offlcer 
under  color  of  an  appointment  or  electlOD  to  tbat 
Offloe.    Plymouth  v.Pamtei.  IT  Cram.  ABI  M  Am 


m 


laSUSA   SUPBEMK   COUKt, 


Jwa, 


At  the  time  relator  Worrell  ma  Appointed, 
comminioned  and  qualified  aa  cblef  of  tbe 
Indiana  bureau  of  statlstlo.  Hid  oiBoe  was 
held  and  occupied,  and  the  dutiea  thereof 
were  being  penorroed,  hj  one  William  A. 
Peelle,  Jr..  a  {wrvon  who  waa  eligible  to  fill 
the  o&lce,  who  held  said  office  under  and  bj 
TirCUa  of  an  election  thereto  bj  the  Qttj-thlrd. 
flftj-fourth  and  flftj-alxth  General  Atacmbly 
of  the  State  of  Indiana,  and  was  commia- 
aioned  under  said  first  two  electiooi  bj 
QoTemors  Port«T  and  Oraf,  which  commis- 
alone  aet  out  the  elections  and  certified  there- 
to :  that  Governor  Hovey  reFused  to  Isaue 
to  said  Peelle  a  commission  under  the  elec- 
tion of  said  Peelle  to  aald  office,  bv  the  Oitj- 
alsth  General  Assembly ;  that  Peelle  claimed 
and  had  no  other  title  to  said  office  except  ss 
herein  above  found,  said  office  being  vacant 
10  occupied  and  claimed  bj  Peelle 


and  1 


rell. 


The  findings  further  show  that  Worrell 
demanded  of  Peelle  posaesslon  of  the  office 
lmmedlatel7  after  his  appointment  and  quali- 
fication, and  Peelle  refused  to  aurreoder  It, 
and  that  Worrell  Immediatelj  commenced 
quo  warranto  proce«dingB  against  Peelle  for 
tAe  possession  of  the  office,  whicb  were  twice 
appealed  to  the  supreme  court  and  reveived, 
and  were  not  dlspmed  of  until  after  the  state 
election  In  1S90,  at  which  election  Peelle 
was  duly  elected  to  said  office,  and  was  com- 
missioned by  the  governor  and  qualified  as 
such  officer ;  and  on  Peelle's  motion,  sop- 
ported  by  proof  of  his  election,  the  quo  war- 
ranto proceedings  were  dismissed :  that  dur- 
ing all  of  the  time  Peelle  continued  to  occupy 
the  apartments  as  he  had  previous  to  Wor- 
rell's appointment,  and  retained  the  arcblvES 
of  the  office,  collected  Information  and  made 
records  the  aame  as  he  bad  done  prior  to 
Worrell's  appointment;  that  the  salary  of 
the  chief  of  the  bureau  of  statistics  Is  (1,- 
800  a  year,  and  there  is  money  tn  the  treasury 


of  the  Stats  of  IitdUas  nTtlsct  to  be  paid 
out  on  warrants  of  the  Auditor  of  State,  for 
the  payment  of  the  salary  of  said  chief :  that 
relator  has,  prior  to  the  oommenoemeDl  of 
this  suit,  demanded  of  the  appellee  that  be 
draw  a  warrant  In  relator's  favor  for  his 
salary,  and  since  November  4,  1890,  be  has 
made  demand  upon  the  appellee  that  he  draw 
such  warrant  for  the  sum  of  fi,0(lO,  aafdsniD 
to  be  paid  to  him  aa  salary  from  tia.j  81, 
1889,  to  November  1,  IBBO.  and  presented 
itemized  and  qualified  bills  therefor  aa  re- 

auired  bv  law,  and  appellee  has  refuted'  to 
raw  such  warrant ;  thaton  October  81,  1889, 
appellee  drew  bis  warrant  on  the  treasurer 
of  state  In  favor  of  William  A.  Peelle,  Jr., 
demand  having  t>een  made  by  aaid  Peelle  for 
the  aum  of  $760  aa  aalaiy,  or  by  way  of  com- 
pensstimi  aa  chief  of  the  Indiana  onrean  of 
ststlatica  from  May  81,  1889,  to  November  1, 
1889 ;  otherwise  said  appellee  has  uot  drawn 
hla  warrant  on  the  treasurer  of  state  in  favor 
of  any  person  for  the  salary  of  aaid  office. 

There  Is  a  further  finding  lo  regard  to  the 
provisions  of  the  laws  appropriating  the 
amount  for  tbe  salary  of  such  office,  and  a 
provision  that  it  ^ould  be  paid  to  Peelle 
aa  such  chief.  On  the  foregoing  facta,  the 
court  stated  as  a  conclusion  of  law  that  re- 
lator was  not  entitled  to  a  writ  of  maindate 
as  prayed  in  hie  petition. 

'The  Act  of  the  Legislature  approveil 
March  29,  1878,  oreatlug  a  >l«te  bureau  of 
statistics,  made  It  tbe  duty  of  the  bureau  to 
collect,  syatomatize,  tabulate  and  present  In 
biennial  reports  atatlatica]  Information  and 
details  relating  to  agricultural,  manufactur- 
ing, mining,  commerce,  education,  labor, 
aocial  and  sanitary  condition,  vital  Btatiatics. 
marriages  and  deaths ;  and  tbe  permanent 
property  of  tbe  productive  industry  of  the 
people  of  the  State.  The  first  section  of  this 
Act  provides  that  the  department  is  estab- 
lished for  the  collection  and  dlsaemlnatiob 


An  offloer  tu  Janto  la  not  enttUed  to  tbe  aalur 
tacbed  to  tbe  offloe.   Audrews  v.  Portland,  1  Hew 
Biur.  Bep.  in,  n  Me.  *8I. 

One  olHlmlDg  a  nitaj  must  prove  hU  legal  title 
tolbeotBce;aDdanofBoeT(Ie/(li!to.anaoot<IeJun, 
'  eannotmalntalD  an  action  for  salarr-  Bomero  v. 
Dnited  SMlea,  SLR.A.«.SlCt.CL881. 

FaTineut  of  salary  to  a  ds  taeto  oOcer  without 
authorllT  Is  no  defense  uninst  a  claim,  for  pay- 
ment b;  tbe  otnoBT  il«  iin-c.  Williami  v.  Oayton 
(Utabj  Marab  S.  isas.  See  Andrews  v.  Portland,  4 
Ne*  EOK.  Rep.  TSO,  TO  Ue.  ISL 

It  a  (b  faetn  oAcer  has  abandoned  the  offlce.  the 
rlghtrul  Incumbent  mar  sue  (or  aalary.  Nichols  v. 
UacLcan,  2  C^nt.  Rep.  UO,  101  N.  T.  SUA 

Tbe  rule  aealxst  coUalerallf  Impeacblnr  the  title 
It  an  officer  <Ie  facto  does  not  apply  when  the  o*- 
Joer  himself  eeeks  to  recover  compeosation, 
Phelon  V.  Grunvllla,  1  New  Ens.  Rep.  BT8. 1«  Mus. 
8W.  dtlDir  Fowler  v.  Bcbee,  B  Mobs.  131:  Bnekmaa 
*.  Bugsles,  IS  MSH.  180.  See  nola  to  State  v. 
PeeUe  (Ind.}  S  L.  B,  A.  £28;  State  v.  Lewis  iS.  OJ  U 
L.B.A,10S. 

Qfflcer  de  Jure  enttOtd  to  Ihe  tolarv- 

Where  an  ofBoer  Is  In  posseralon  of  an  otBoe  de 
faeto,  tbe  officer  defurt  la  the  one  who  baa  the 
lawful  right  to  the  offloe:  and  who  has  either  been 
ouned  or  bos  never  taken  poasenlon.  Hamlin  v. 
Kssanrer.  16  Or.  tSS. 

Tbe  cUy  caooot  deduot  moner  earned  br  a  mar- 
is L.R.  A. 


shal  durlnz  the  tJme  be  was  prevented  from  per- 
formleg:  his  duUea.  Andrews  v.  Portland,  I  Mew 
Bng.  Sep.  780.  n  He.  <«. 

The  city  marshal  ds  jure  of  Portland.  Ifalne,  be- 
Ins  wUllns  to  perform  hla  dutiee.  but  prevented  by 
the  dty  authorities.  Is  enllUed  to  Um  aalary  while 
the  oDloe  Is&Ued  by  an  ofloer  de  faeto.  Ibid. 
Bee  Dolan  v.  Mew  Tork,  W  N.  T.  SIl;  HcVnny  v. 
New  York.  80  M,  Y.  Wt;  Fltnimmons  v.  Brooklyn, 
8  Cent.  Hep.  SaO,  102  N.  Y.  GBO. 

A  de  iurt  offloer  can  recover  from  an  Intruder 
damages,  generally  meeoured  by  the  Hlary  re- 
ceived by  tbe  Intruder.  Nlobols  v.  Haotieui.  2 
Cent.  Sep.  EDO,  101  N.  T.  IBSi  People  v.  Nolan.  2 
Cent.  Bep.  IN.  101  N.  V.  138.  oltlng  Dolati  v.  New 
York,  es  S.  Y.  fSTk  l^wlor  v.  Alton,  8  Ir.  C.  L. 
Bep.  IW;  Olaaoock  v.  Lyons,  (0  lad.  1;  Douglass  v. 
State,  81  Ind.  liS;  People  v.  IQller,  Xt  Web.  th8: 
People  V.  Smyth,  SI  CkL  21;  Blgur  v.  Creuebaw,  lu 
La.  Ann.  MT:  Dnited  States  v.  Addlaon,  T3  V.  S. 

a  wsu.  an,  IS  L.  ed.  tat. 


BTien  approprialUm  of  sti 


<  fund  vntuttuary. 


If  the  salary  of  a  public  offloer  Is  died  and  the 
times  of  payment  preecrlbBd  by  law,  no  sped  He  an- 
nual approprlBtlOD  Is  neoeesBry.  Beynolds  v. 
I^lor,  *B  Ai«.  120:  Nlobols  v.  Comptroller.  1  Stew. 
ft  P.  157;  Thomas  v.  Owens,  1  Md.  ia»;  Oreen  v. 
PumeU,  12  lld.3BB:  State  V.  Hickman  <Uont.)  Feb. 
IB.  tSSO:  State  v.  Weston.  1  Neb.  DS. 


laoL 


Statk,  «  rel.  Workeli^  v.  Cark. 
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of  Information  here»ft«i  provided,  bj  bien- ' 
nikl  printed  reports  to  the  governor  and 
Legislature  of  the  State,  and  it  provides  for 
the  appointment  of  the  chief  by  tlie  gover- 
nor.   Acte  1879,  p.  198. 

Some  amendments  have  been  made  to  this 
Act  hj  an  Act  paMed  In  1B8S.  Elliott's 
8upp.  S  18CS.  An  attempt  was  made  to 
change  the  method  of  selecting  the  chief  and 
provide  for  his  election  bjr  the  General  As- 
aemblj;  and  by  an  Act  in  1889  (Elliott's 
Supplement,  gg  18M  to  1862, Inclusive), some 
additional  duties  were  added,  and  it  was 
made  the  duty  of  the  chief  to  tranamlt  one 
copy  of  the  oiennlal  report  to  each  county 
atA  state  officer.  The  duty  of  the  bureau  is 
to  gather  euch  Information  as  is  reifuired  by 
the  law,  systematize  it  and  publish  it  tn 
proper  piinted  reports,  and  to  disseminate 
■ach  iiuormatlon  by  printed  reports  of  all 
■ach  informstion  collected  ana  distribute 
them  to  the  Governor  of  the  State,  the  Oen- 
«Tal  Aaeemhly  and  to  each  state  and  countv 
offlcer  of  the  State.  There  is  no  law  piovid- 
ing  that  any  public  records  shall  be  kept  of 


a  bureau  is  through  the  publication  and  dis- 
tribution of  the  biennial  reports.  It  is  pro- 
vided that  head-quarters  for  the  bureau  snail 
be  furnished  by  the  State. 

The  findings  of  fact  show  that  the  relator 
Worrell  had  been  assi^ed  and  provided 
office  rooms  by  the  Auditor  of  State  in  the 
■tate  house.  There  was  nothing  to  prevent 
him  from  dlscharglug  the  duties  of  the  office, 
collecting  and  systematizing  the  iuformation 
contemplated  bj  the  law  and  publishing 
the  lame  in  printed  reports,  and  distribut- 
ing them  with  the  'same  eCBciency  and  to  the 
Bame  eil«nt  as  if  Peelle  had  surrendered  the 


Worrell  did  discharge  the  duties  of  the  ofQce 
in  compliance  wiu  the  law.  It  is  true, 
then  Is  a  finding  that  Peelle  was  in  pos- 
aeaslon  of  the  archives  and  records  of  the 
offlce.  What  the  archives  and  records  were 
tbat  be  wae  in  poesesslon  of  the  findings  do 


public  records  or  anything  else  to  be  kept 
in  connection  with,  and  Mlonging  to  the 
office,  there  to  remain  as  the  property  of  the 
State,  which  the  outgoing  officer  would  be 
required  to  turn  over  to  his  successor.  The 
findings  of  fact  show  that  Worrell  was  eli- 
gible to  the  offlce :  that  be  was  duly  appoint- 
ed, commissioned  and  qualified  as  such  offl' 
cer:  that  the  appellee,  the  Auditor  of  the 
State,  had  notice  at  the  time  of  his  appoint- 
ment and  qualification;  that  he  made  applica- 
tion to  the  Auditor  of  State  for  apartments 
and  the  Auditor  of  State  assigned  him  apart- 
ments for  bead- quarters  of  the  bureau;  and 
that  he  occupied  them  and  discharged  the 
duties  of  the  office.  It  is  further  found  that 
Feelle  retained  the  apartments  formerly  oc- 
cupied by  him,  and  continued  to  act,  or  as- 
sumed to  act,  as  chief,  and  collect  informa- 
tion the  same  as  be  had  done  before ;  but  the 
flndiogs  show  that  he  had  no  title  to  su<^ 
offlce  except  through  a  pretended  election  by 
18  L.  R  A 


the  General  Assembly.     In  the  ad]udlcatlon 

in  the  quo  warranto  proceedings,  the  main 
question  In  this  case  was  settled  by  the  de- 
cisions of  this  court  on  appeal.  State  v. 
FbelU,  121  Ind.  495.  and  State  v.  PuUe,  \%\ 
Ind.  515,  8  L.  R.  A.  22a. 

By  these  decisions  between  these  same  par- 
ties, the  law  was  settled  that  the  statute 
authorizing  the  election  of  a  cliief .  of  the 
bureau  of  statistics  by  the  General  isserably 
was  uncoDstltuCionai  and  void,  and  that  the 
election  and  commission  of  Peelle  gave  to 
him  no  title  to  the  offlce,  aud  that  the  gover- 
nor was  authorJ7.ed  to  app<>int  to  fill  the  va- 
cancy until  the  office  was  filled  by  an  elec- 
tion. Uudcr  these  decisions,  tlie  facts  found 
In  this  case  show  tbat  Worrell  was,  during 
the  time  from  his  appointment  and  qualifica- 
tion up  to  the  dateot  the  election  and  quali- 
fication of  Peelle  as  his  successor,  the  de  jure 
officer ;  not  only  the  de  jure  officer,  but  in 
ponession  of  and  discharging  the  duties  of 
the  offlce.  When  he  was  uppoiuted  br  the 
governor  and  qualified,  he  became  the  aejure 
officer ;  and  when  he  was  assigned  quarters 
by  the  Auditor  of  State  in  the  state  capitot 
to  occupy  ai  head  quarters  for  the  bureau 
and  discharge  the  duties  of  the  offlce,  he 
wa^  equipp^  in  full  to  discharge  all  the 
duties  Incident  to  the  office,  and  he  did  dis- 
charge the  duties  from  thenceforward  until 
his  successor  was  elected  and  qualified. 
Being  a  de  jure  officer  and  in  possession  of 
and  discharging  the  duties  of  the  office,  under 
all  authorities,  be  is  entitled  to  the  salary. 
Indeed,  the  later  and  better  reasoned  cases 
hold  that  the  salary  is  an  incident  to  the 
office,  and  belongs  by  law  to  the  person 
holding  tiie  legal  title  to  the  office,  and  that 
he  can  sue  ana  recover  It  regardless  of  tlie 
fact,  whether  he  is  occupying  and  discharg- 
ing the  duties  of  the  offlce  or  not.  If  he  Is 
willing  to  do  BO ;  but  is  kept  out  by  another, 
who  is  claiming  to  act  as  an  officer  dejaclo. 
This  would  seem  to  be  the  true  theory ; 
though  it  is  not  necessary  to  go  to  that  ex- 
tent in  this  case,  as.  under  the  facts  found, 
Worrell  was  not  only  the  de  jure  officer,  but 
was  In  fact  in  possession  and  dtschargina: 
the  duties  of  the  offlce  during  the  time  for 
which  he  claims  salai?.  It  is  true,  the  Stale 
and  the  public  are  interested  in  having  a 
public  office  filled ;  and  when  one  holds  an 
office  though  without  title,  and  acts  as  an 
officer  de  Jaetc.  and  keeps  out  the  de  jure 
officer,  and  while  so  In  possession  discharges 
the  duties  of  the  office,  the  public  good  de- 
mands that  the  acts  of  such  de  facto  officer, 
in  so  far  as  they  affect  third  parties  or  the 
public,  be  declared  valid;  but  there  is  no 
valid  reason  tor  declaring  that,  as  between 


from  recovering  the  salary ;  or  for  hold- 
ing that  when  one  charged  with  the  duty 


of  paying  the  salary  when,  with  knowledgi 
of  all  the  facts,  he  pays  to  the  de  facta  offl' 
cer,  he  shall  be  released  from  paving  to  the 


de  jure  officer,  the  disbursing  offii 
be  sued  or  compelled  to  pay  a  de  facte  officer. 
When  the  defaeto  officer  sues  for  bis  salary 
be  brings  in  question  the  title  to  the  office. 
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InsiAif  A  HuPBiacB  Coubt. 


JUNX, 


and  he  cannot  reoorer  without  establishing 
hla  legal  rigbt  and  title  to  the  office.  To 
hold  tnat  a  ponnent  by  a  discributing  officer 
to  a  defwXo  officer  eioneratoa  him  from  lia- 
billtf  to  tbe  HejuTt  officer  for  the  salaiy,  but 
■tlmulatefl  Irreaponalble  nersona  to  clmg  to 
an  ofBce  without  even  a  shadow  of  title,  and 
exclude  the  lawful  occupant  with  a  view  of 
recovering  the  salary  of  the  lawful  occupant 
to  the  office ;  but  under  the  facts  in  this  case, 
we  are  not  required  to  go  to  the  extent  of 
holding  Uiat  the  dejwe  officer  out  of  poss 
sion  can  recover  his  salary  notwitbstandi 
another  is  occupying  and  discharging  the 
duties  of  the  office  as  an  officer  defaeto;  for 
in  this  case  the  tacts  found  ahow  Worrell  to 
have  been  an  officer  dejure  In  possession  of 
the  apartments  aaa!gne»i  to  hfm  by  the  proper 
officer,  the  Auditor  of  State,  and  dischargiag 
tbe  duties  of  the  office  so  that  tbe  head-quar- 
ters of  the  bureau  of  statlatics  of  the  Stale  of 
Indiana  were,  both  In  law  and  in  fact,  in  the 
apartment  in  tbe  capitol  building  set  apart  (or 
occupancy  by  Worrell,  the  legally  appointed, 
commiseioned  and  qualified  chief  of  tJie  bu- 
reau of  statlatics ;  and,  aa  it  aeema  to  ua,  It 
would  be  a  travesty  on  justice  to  hold  that 
such  a    ■  ■      ■  ■    ■ 


Worrell,  under  a 


1  state  of  facts,  could 


draw  a  warrant,  or      .  ...    

fuse  to  pay  a  warrant  for  bia  aalary ;  uotwlth 
standing  Worrell  ia  tbe  lawful  officer  In 
possession,  but  on  account  of  Peelle  continu- 
ing to  occupy  rooms  theretofore  occupied  by 
him,  and  to  gather  statistics ;  after  it  was 
held  by  the  Supreme  Court  of  Indians  that 
the  law  under  which  Peelle  claims  to  have 
been  elected  is  unconstitutional  and  void,  and 
the  commissions  issued  in  pursuance  of  such 
elections  gave  him  no  title  to  Ute  office.  In 
deed,  thelacta  found  sliow  that  Peelle  termi- 
nated the  quo  warranto  proceedings  by  aban< 
doning  any  claim  to  the  office  by  virtue  of 
hla  pretended  election  by  the  General  Assem- 
bly, and  set  up  his  title  to  the  office  by  virtue 


missing  the  case  upon  the  gronnda  that,  after 
hiB  election  and  qualification  he  was  the 
legal  chief  of  itatistics,  and  no  judgment  of 
ouster  could  be  rendered  against  him. 

The  appellee  had  full  knowledge  of  Wor- 
rell's appointment  and  quallflcatlon;  he  as- 
signed him  apartments  to  occupy  as  such  offi- 
cer ;  he  knew  that  be  was  in  possession  of  Hie 
office,  as  be  bad  assigned  him  the  apartments 
in  the  state  capitol  which  he  occupied. 

Won«ll  is  entitled  to  recover  the  full 
amount  of  his  salary,  and  to  have  a  warrant 
drawn  on  the  treasury  by  the  Auditor  of 
State  for  the  amount,  unless  tbe  provision  of 
the  law  namins  Peelle  aa  tbe  chief  to  whom 
the  salary  la  to  oe  paid  prohibits  the  payment 
to  the  legal  officer ;  and  this  we  will  now 
consider. 

As  we  have  seen,  Peelle  wss  not  the  legal 
officer,  and  Worrell  was  tbe  legal  officer  in 
possession  of  tbe  office,  dlacbarging  the  duties 
of  tbe  office.  Tbe  proposition  contended 
for  is  that,  notwithstanding  Worrell  was  tbe 
legally  appointed  and  Qualified  officer  dis- 
charging the  dutioa  of  tbe  office,  for  which 
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a  salary  ia  fixed,  and  to  wlilch  the  legally 
qualified  officer  is  entitled  as  an  Incident  to 
tlie  office,  that  tbe  Legislature  cau  make  aa 
appropriation  to  par  tne  salary  which  Wor- 
rell has  earned,  ana  to  which  ne  is  entitled, 
and  without  any  legal  autborltv  to  do  so, 
name  Peelle  as  such  officer,  chief  of  the  bu- 
reau of  statistics,  and  appropriate  an  amount 
to  pay  the  aalary  of  the  chief  and  provide  It 
abouid  be  paid  to  Peelle  and  none  other ;  and 
such  a  clause  in  a  law  would  lie  valid,  pro- 
vidiuK  tor  the  payment  to  Peelle  Uie  salaiy 
earned  by  and  due  to  Worrell.  The  state- 
ment of  tbe  proposition  carries  with  It  the 
fallacy  of  It,  That  aucb  a  provlaion  ia  in- 
valid aeems  too  clear  to  admit  of  discuBsion. 
It  is  directly  appropriating  a  salary  due  to 
one  and  which  ts  the  property  of  one  for  tha 
benefit  of  another. 

By  an  Act  of  the  General  Assembly  ap- 
proved March  II,  1889,  there  la  appropriated 
for  all  of  the  expenses  of  tbe  bureau  of 
statistics  suthorlzM  by  law,  Including  the 
salary  of  the  chief  of  laid  burean,  (U  sll 
assistanta,  all  traveling  and  office  expensee. 
Including  all  blanks,  stationery  and  postage 
to  be  paid  out  on  the  Itemised  and  qualified 
bills  of  the  chief  ot  the  bureau  of  statistlci 
111,000;  for  the  year  ending  October  81,  1880, 
the  Bum  of  14,000.'  Stopping  with  this 
provision  of  the  law,  so  complications  could 
arise.  It  expressly^  provides  that  the  several 
sums  ahall  oe  paid  out  "on  the  itemized 
and  qualified  bills  of  tbe  chief;"  but  there 
follows,  in  a  separate  clause  of  the  Act,  a  pro- 
vision in  the  law  providing  that  "the  sev> 
eral  sums  so  appropriated  by  this  Act  for 
said  bureau  of  statistics  shall  be  paid  to 
William  A.  Peelle,  Jr. ,  chief  ot  said  bureau. 
elected  by  this  General  Assembly,  or  to  his 
successor  Id  office  appointed  pursuant  to  an 
Act  of  the  General  A^mbly  in  case  of  the 


other  person  or  peraons.' 

It  la  evident  that  this  provision  was  in- 
serted In  the  law,  not  with  a  view  of  paying 
the  salary  to  Peelle  reKardleas  of  the  (act  aa 
to  whether  he  waa  the  legal  chief  o(  the  bu- 
reau or  not,  for  the  appropriation  ia  made 
with  a  provision  that  it  shall  be  paid  out  on 
the  Itemized  account  of  the  chief.  Tbe 
clause  relating  to  Peelle  evidently  was  In- 
serted upon  tbe  theory  that  he  was  the  legal 
officer.  Certainly,  no  legislative  body  would 
so  far  forget  their  duties  and  obligations  to 
the  State  as  to  endeavor  to  elect  an  officer 
without  authority  ot  law,  and  endeavor  to 
forestall  any  effort  on  behalf  of  the  legally 
elected  officer  to  recover  the  office  or  dis- 
charge Its  duties  by  placing  the  appropria- 
tion in  Buch  condition  as  that  the  salary  be- 
longing to  the  ^egal  officer,  and  incidental 
erpenses  of  the  office  could  not  be  recovered 
by  the  legally  elected  or  appointed  and  quali- 
fied officer.  To  hold  that  the  General  As- 
sembly Intended  to  provide  that  the  person 
chosen  by  tbe  General  Assembly  shsll  hav« 
tbe  office,  right  or  wrong,  and  shall  receive 
the  salary,  or.  at  least,  that  no  other  person, 
though  legally  entitled  thereto,  shall  receive 
the  salary  or  draw  the  sum  so  appropriated 
for  running  such  office  and  denartment  of 
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■bould  ^ 


t  Impugn  tbe  □ 


s  ot  legisla' 


tivpB  to  hr>id  tLat  thej  iatended  1)V  the  pro- 
TisiooB  ot  this  \vn  U>  declare  tna  persnn 
the  Oeoeral  Asaemblj  elected  to  tblB  office 
should  h&ve  the  salary  sod  dr&w  tbe  amount 
Appropriated,  though  the  election  Is  illeKal 
KoA  he  may  have  no  right  to  the  salarr  o. 
the  money,  DOtwitbstandiDg  another  has  Deei. 
lAwfully  electeil  or  appointed  and  qualified 
ftDd  become  tbe  lawful  chief  of  said  bureau. 
Certainly  such  was  not  the  intention  of  the 
Legislature,  and  the  act  wo'ild  be  absolutely 
Toid  if  !t  was.  Tbe  legislative  department 
has  the  right,  and  It  is  its  duty,  to  make  ap- 
propriations for  the  payment  of  salaries  and 
tbe  expense  of  running  the  various  depait- 
ments  of  tbe  state  government.  Whether 
•alurlea  might  not  in  some  instances  be  re- 
covered without  an  appropriation  it  is  not 
oeceRsary  to  decide ;  but  it  is  certain  that 
there  is  no  authority  to  go  through  the  for- 
mality '  f  electing  an  officer  to  an  office  then 
in  existence,  though  the  election  be  voi  , 
And  appropriating  funds  to  pay  tbe  salarr 
of  the  leeal  officer,  and  providing  that  such 
sum  shall  be  paid  to  the  officer  having  nc 
title  to  the  office.  To  enunciate  such  a  doc- 
trine would  be  to  hold  that  the  Legislature 
might  convene  and  choose  persons  to  All  all 
of  Uie  state  offices,  and  appropriate  money  to 
pay  the  salary  of  the  legal  officer,  and  then 
declare  that  in  such  instnnce  it  shall  be  paid 
to  the  person  so  chosen  by  the  Legislature  td 
All  such  office,  and  to  none  otlier. 

The  Constitution  provides  that  no  person 
charged  withoffictal  duties  under  one  depart- 
ment of  State  shall  exercise  any  of  tbe  func- 
tions of  another.     Art.   8,   §  1. 

The  part  of  the  law  making  an  appropria- 
tion to  pay  the  salarr  of  the  chief  and  to  pay 
tbe  expenses  of  the  oureau  is  the  exercise  of 
k  legislative  function :  but  that  portion  which 
declaiea  that  the  said  sum  shall  be  paid  to 
Peelle  is  an  attempt  to  exercise  judicial 
powers  by  declaring  who  is  the  legal  chief 
of  the  bureau  of  etatistica  and  entitled  to 
the  salmy,  and  such  provision  is  absolutely 
Toid.  There  is  a  like  provision  in  tbe  law 
relating  to  other  officers  in  charge  of  state 
iDstitutlons.  Sec.  4  of  tlie  Act— Elliott's 
Bupp.  §  8289— provides  that  "  if  the  Auditor 
of  state  shall  draw  his  warrant  for  any  of 
tbe  sums  herein  named  when  the  person  to 
irhom  tbe  same  are  payable  are  designated 
or  named  herein  ;  or  if  the  treasurer  of  state 
■ball  pay  any  ot  said  sums,  or  any  part  there- 
of except  to  such  peraons  herein  named,  he 
■hall  be  guilty  of  a  felony,"  ete. 

What  we  have  said  in  regard  to  the  pro- 
vision of  the  law  relating  to  the  naming 
of  Peelle  as  tbe  person  to  whom  the  amount 
■hall  be  paid  is  equally  applicable  to  this. 
It  ia,  in  effect.  In  the  first  instance,  an  at- 
tempted adjudication  as  \o  who  the  legaT 
efflctfa  are,  and  then  an  effort  to  enforce  the 
judgment  by  providing  a  penalty  for  dis- 
obeying it.  The  legal  officers  are  entitled 
to  their  salsrles  and  mouey  appropriated  for 
conducting  a  depattment  ot  state  or  a  public 
institution  should  be  drawn  by  the  officer 
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legally  entitled  to  receive  It;  and  not  by 
any  certain  person  regardless  of  whether  he 
has  been  legally  elected  or  ia  in  possession 
of  the  office  or  not :  and  It  Is  not  within  the 
province  of  the  Legislature  to  declare  in  an 
appropriation  bill  who  are  or  who  are  not 
Uie  legally  elected  officers  of  any  department. 
They  probably  may  provide  against  the  pay- 
ing out  of  the  money  to  any  person  other 
than  the  legally  qualified  and  acting  officer 
or  officers,  and  subject  the  officer  to  a  penaltr 
for  paying  the  same  to  any  other  than  suca 
offi^r  or  officers;  but  It  cannot  adjudicate 
OS  to  who  are  the  legal  officers,  and  provide 
that  payment^shall  Im  made  to  them  and  none 

The  conclusion  we  have  reached  Is  well 
supported  by  the  most  recent  and  well- 
reasoned  cases ;  although  there  Is  still  some 
irreconcilable  conflict  in  the  authorities,  par- 
ticularly in  the  earlier  cases. 

In  Andrean  v,  Ftn-lland,  79  Me.  484,  10  Am. 
Bt.  Rep.  380,  It  was  held  that  a  de  jui-e  officer 
might  recover  his  full  salaij  from  the  city 
notwithstanding  another  had  tieen  In  posses- 
sion of  the  office  and  kept  the  de  Jure  officer 
out.  and  the  salary  had  been  paid  to  the  per- 
son acting  as  an  officer  de  facto;  the  city  hav- 
ing notice  that  the  officer  dejiin  claimed  he 
was  illegally  deprived  of  the  office,  that  tbe 
city  was  not  entitled  to  credit  for  what  the 
de  facto  officer  earned  by  his  personal  services. 
In  that  case  the  court  says:  'A  defaeto  offi- 
cer has  no  legal  right  to  the  emoluments  of 
tbe  office,  tbe  duties  of  which  he  performed 
under  color  of  an  appointment,  but  without 
legal  title.  He  cannot  maintain  an  action 
for  the  salary.  His  action  puts  in  issue  his 
legal  title  \o  the  office  and  he  cannot  recover 
by  showing  merely  that  be  was  an  officer  dit  • 
facta.  In  Kidi^  v.  MaeLean,  101  N.  T. 
52fl,  2  Cent.  Rep.  500,  54  Am.  Rep.  780, 
tbe  court  says:  'It  ia  abundantly  settled  by 
authority  that  an  officer  dt  facto  can,  as  a 
general  rule,  aaaert  no  right  of  property,  and 
'  bis  acts  are  void  as  to  himself,  unlea 


as  follows:  'The  act  of  an  officer  dc  facto 
when  it  is  for  bis  own  benefit  ia  void,  be- 
cause he  shall  not  take  advantage  of  his  own 
wont  of  title  which  he  must  be  cognizant  of ; 
but  when  it  is  for  the  benefit  of  strangers  or 
the  public,  who  are  presumed  to  be  ignorant 
of  such  defect  of  title.  It  is  good.'" 

Id  a  note  bv  the  Hon.  A.  C.  Freeman  to 
his  case,  in  tne  American  State  Reports,  in 
peaking  of  the  cases  holding  that  tbe  pay- 
aeut  to  the  dt  facto  officer  is  a  good  defense 
0  an  action  by  the  dt  jure  officer,  he  says: 
These  decisions  have  been  placed  partly 
upon  the  ground  that  the  officer  da  Jura  bad 
no  property  righto  in  the  office,  and  partly 
upon  the  ground  that  this  right  to  the  salary 
emoluments  of  his  office  was  not  depend- 
t  upon  the  office,  but  upon  tbe  octual  per- 
formance of  his  aervicea  as  a  public  official ; 
and  further,  that  while  there  was  an  officer 
de  facto  in  actual  possession  of  the  office,  the 
disbursing  officers  were  not  entitled  to  con- 
sider the  question  of  who  ought  to  be  in 
such  possession  :  nor  to  question  the  title  In 
anv  other  way  than  by  a  proceeding  in  quo 
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warruito.  It  Is  believed  that  none  of  these 
grounds  ara  veil  taken ;  and  most  courts 
wliicb  yet  maintain  the  general  rule  hare 
■ubatantiallf  admitted  tn  subsequent  cases 
that  the  grouuds  for  it  did  not  in  fact  exist. 
In  the  first  place,  It  Is  now  well  settled  thai 
an  officer  de  fanio  is  not  entitled  to  the 
salary  of  the  offlce,  and  that  although  he  may 
faithfully  discharge  its  duties,  he  cannot 
maintftinanyaclionagalnat  the  city  or  county 
for  the  compcasation  to  which  be  would  be 
entitled  if  be  were  an  officer  de/art.  .  .  . 
In  the  next  place,  if  ha  has  in  fact  receired 
the  emoluments  of  the  office,  he  has  no  right 
whatever  to  retain  them,  and  he  may  be  com- 
pelled to  account  therefor  to  the  officer  (& 
jure  in  any  appropriate  form  of  action. 
.  .  .  If  a  judgment  of  ouster  has  been 
entered  against  an  officer  dt  facto,  and  salary 
is  thecealter  paid  to  him,  tiie  ofBcer  dejwe 
may  maintain  an  action  therefor  against  the 
city  or  county  notwithstanding  such  pay- 
ment. ...  If  no  part  of  the  salary  has 
been  paid  during  the  Incumbency  of  an  offi- 
cer de  faeto,  the  officer  de  Jure,  although  he 
performed  none  of  the  duties  of  tJie  office, 
may  maintain  an  action  against  the  city  and 
county  for  the  salaiy  and  emoluments  there- 
of." Mr.  Freeman  concludes  by  saying: 
"Hence  the  principal  case  and  cases  In  CaU- 
fomia  and  Tennessee  maintain  the  doctrine 
against  the  weight  of  authority,  but  In  har- 
mony, we  think,  with  Judicial  principle, 
that  the  payment  of  the  salary  to  an  officer 
it  facto  In  no  way  impairs  the  rieht  of  the 
officer  de  jura  to  recover  such  salary  from 
the  city,  county  or  other  public  boiiy  charged 
with  tne  duty  of  making  its  payment." 

14umerouB  authorities  are  cited  In  support 
of  the  doctrine  as  slated  by  Ur.  Freeman, 
and  we  think  It  lays  down  the  proper  rule. 
8ee  also  Ftot^  v.  Smyth.  28  Cal.  SI ;  Carroli 
V.  Siebenthaim;  87  Cat.  193 ;  PwjjJa  v.  Oulton, 
28  Cal.  44 ;  Memphit  v.  Woodward,  13  Heisk. 
4B9 ;  Mdttkeui  v.  Copiah  County  '.Supn.  S3 
Miss.  71B;  MeOnt  v.  Wapeila  Oounty.  56 
Iowa,  698 ;  Olateock  v.  I«om.  20  Ind.  1 ; 
Beiigiati  v.  StaU,  SI  Ind.  429. 

Judgt  Cooley,  in  a  very  able  dissenting 
opinion  in  the  case  of  Avdilora  <tf  Wayne 
County  V.  Btnoit,  20  Mich.  179,  holds  thai 
the  payment  of  salary  to  a  de  faeto  officer  la 
not  a  defense  to  an  action  by  the  de  jure 
officer,  and  this  is  in  harmony  with  all  gen- 
eral principles  of  the  law.  The  de  jurt  offi- 
cer is  entitled  to  the  possession  an^  emolu- 
ments of  the  office,  and  he  is  unlawfully 
kept  out  of  it  by  an  intruder.  It  Is  incon- 
sistent with  all  principles  of  Justice  and 
equity  that  such  Intruder  and  unlawful  oc- 
cupant sball  have  the  emoluments  for  the 
length  of  time  he  can  continue  in  possession, 
or  that  the  person  from  whom  the  salary  is 
due,  wlien  be  has  knowledge  of  the  facts, 
can  set  up  as  a  defense  the  fact  that  a  de  faeto 
officer  is  tn  possession  of  the  office  and  de- 
priving the  dejure  officer  of  the  possession 
of  the  office ;  though,  as  we  have  heretofore 
Stated,  it  is  unnecessary  to  go  to  this  extent 
In  this  cose  :  as  Worrell,  in  addition  to  bein^ 
a  dejure  officer,  was  occupying  apartmentu 
set  apart  to  bim  by  the  Stain,  and  won  His- 
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charring  the  duties  of  the  office  as  well'  and 
as  fully  as  he  could  In  any  other  place,  M 
that  he  was  both  a  de  jun  and  de  facto  offi- 
cer. As  regards  this  case,  there  was  an  ap- 
propriation made  to  pay  the  salary  of  the 
chief  of  the  bureau  of  statistics ;  that  money 
is  in  the  treasury.  The  only  method  by 
which  Worrell,  who  Is  such  ae^re  officer, 
can  recover  his  salary  is  by  a  proceeding  In 
mandate  compelling  the  Auditor  of  State  to 
draw  a  warrant  on  ttia  treasurer  for  tb« 
amount.  The  Auditor  refused  to  draw  his 
warrant  and  Worrell  Instituted  this  suit. 
The  facts  found  show  the  money  in  the  treas- 
ury :  that  Worrell  is  the  de  jwrt  officer ;  that 
Immediately  upon  his  qualiflcation  be  was 
assigned  quarters  by  the  Auditor  of  State ; 
that  he  has  discharged  the  duties  of  the  office. 


tatto  cliief  prior  to  Worrell 's  appointment, 
continued  to  occupy  the  apartments  which 
he  had  theretofore  occupied,  and  to  gather 
statistics  and  do  as  he  bad  before  done,  not 
having  any  title  to  the  office,  and  that  the 
appellee  had,  with  full  knowledge  of  aO 
the  facts,  paid  to  Peelle  $750  ol  salary. 
These  facts  constitute  no  defense  to  WorrelPe 
action  for  mandamus  to  compel  the  payment 
of  his  salary.  Worrell  was  entitled  to  hi* 
mandate,  and  the  circuit  court  erred  in  it# 
conclusions  of  law. 

Judgment  mer»ed,  with  instructions  to  the 
court  below  to  restate  its  conclusions  of  law 
stating  that  Worrell  is  entitled  to  a  mandate 
as  prayed  for  for  the  full  amount  of  salary 
due  him,  $2,950;  and  to  render  Judgment 
accordingly. 

EUlott,  J.: 

I  concur  in  the  conclusion  reached  In  the 
opinion  of  the  court  solely  upon  the  ground 
that  the  controversy  as  to  the  particular 
office  in  dispute  is  Eettled  by  the  prevailing 
opinion  delivered  ;in  the  cases  between  tlic 
claimants  to  the  office  on  former  appeals. 
Accepting  thoee  decisions  as  the  law  of  the 
particular  controversy,  as  the  court  is  bound 
to  do.  It  must  follow  that  Worrell  is  tjit 
rightful  officer :  and  that,  as  the  riglitfiil 
officer,  he  is  entitled  to  the  compensation  at- 
tached to  the  office.  The  case,  in  the  foiiii 
it  has  assumed.  Is  unique:  and  cannot,  as  I 
suppose,  be  deemed  a  precedent  justifying 
Ihe  Inference  that  a  state  disbursing  or  dis- 
tributing officer  must,  at  his  peril,  decide  a 
controversy  between  rival  ciaimants  to  a 
public  office.  This  I  say  because  the  doc- 
trine of  the  prevailing  opinions  on  fonner 
appeals  Is  that  Peelle  did  not  have  and  could 
not  have,  any  title  to  the  office :  and  upon 
these  decisions  the  Auditor  of  State  could 
have  acted  without  incurring  any  risk  ;  in- 
asmuch as  the  entire  controversy  as  to  the 
right  to  the  office  concerned  matters  of  law, 
t\nd  not  of  fact.  In  saying  this  I  do  not 
mean  to  be  understood  as  receding  from  the 
opinions  heretofore  expressed  upon  the  prin- 
cipal question:  for  I  here  simply  yield  to 
Ihe  doctrine  declared  by  tlie  court  In  tta 
tormei  decisiou. 
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Cook  t.  Btatk. 
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Julius  COOK,  Flff.  in  Brr., 

STATE  of  Tenneuee. 
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ofoIeetloB  whloh  I^DD.  Aot  Uarch  11.  WO, 
proTtdee  aball  ba  vpohited  br  the  goTemor  tnd 


(Juno  6,180.) 

EBKOR  to  tlie  Crlmlti&l  Court  for  Bhellij' 
County  to  review  it  Judgment  conviot- 
Ing  defendant  of  vlolattng-  the  provisions  of 
K  aUtutc  deaiened  to  lecure  the  purltj  of 
election!.    Affirmtd. 

'  The  Act  Id  queotloa  puaed  March  11.  I»HU, 
chap,  fa,  provided  a  ByBtem  of  election 
wh^bf  the  aamee  of  all  cendldates  should 
be  printed  on  one  ticket  and  the  voter  should 
nwKe  a  cioas-m&rk  opposite  the  Dame  of  the 
Guidtdate  Tot«d  for,  while  In  a  compartment 
cloeed  from  the  view  of  other  voten.  In 
DTOvldlng  for  the  regiBtTation  of  voten  the 
Btstnte  provides  that  three  commlsslonen  of 
registration  shall  be  appointed  by  the  gov- 
ernor for  each  county,  and  that  legistrars  of 
election  shall  be  appointed  by  such  commit- 
Further  facts  appear  In  the  opinion. 
MeMrt.  lb  B.  Eftton  and  Chjbrloa  Ekton 
for  plaintiff  In  error. 

Mr.  Georn  W.  Plekle,  Atty-Qm.,  for 
the  State. 

Tnraev,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

PlalntiiT  in  error  was  Indicted  for  remov- 
Ine  ballots,  aiding  electors  in  making  their 
ballots.  iDstructins  them  how  to  vote,  etc., 
was  convicted,  and  has  appealed.  His  de- 
fense is  the  unconstitutionality  of  the  Act  of 
tlie  Legislature  passed  March  11,  1B90,  chap. 
M.  entitled  "  An  Act  to  Provide  more  Strln- 
cent  Regulations  for  Securing  the  Purity  of 
Elections  In  this  State,  and  Applicable  to 
Counties  Having  a  Population  of  over  Sev- 
enty Thousand, "and  cities  of  overnlne  thou- 
sand. Inhfibllanta.  computed  by  the  census 
of  1880.  or  which  may  hpreafter  have  sucli 
aumbers  by  any  subsequent  federal  census, 
18  L.  R.  A- 


___  The  attack  is  mainly  on  the  ground* 
that  the  Act  violates  art.  4,  ^  1,  and  art.  11, 
g  IT,  of  the  Constitution  :  It  being  argued 
that  under  the  first  ordinance  there  can  be 
restriction  or  quaHflcation  of  the  right  to 
e,  except  the  condition  of  the  payment  of 
a  poll-tax.  and  that  the  law  in  question  re- 
quires an  educational  quallflcation,  in  that 
it  imposes  upon  the  elector  the  duty  of  being 
able  to  select  for  himself  the  name  or  names 
of  the  candidates  for  whom  he  desires  to  vote. 
If  these  requirements  violate  tlie  letter  or 
spirit  ofart.  4,  S  1,  the  law  is  anullity.  To 
determine  this  the  section  must  be  construed 
as  a  whole.  The  provisions  that  every  mala 
citizen  of  the  age  of  twenty -one,  etc., 
shall  be  entitled  to  vote  ;  that  there  shall  b« 
no  qualification  attached  to  the  right  of 
suffrage,  except  that  each  voter  shall  have 
paid  his  poll-tax  ;  that  the  General  Assembly 
may  enact  laws  to  secure  the  freedom  of  elec- 
tions and  the  purity  of  the  ballot-box, — must 
consist  together. 

The  proposition  that  the  Statute  before  us 
adds  to  these  qualifications  that  of  education 
is  comprehensive,  and  Involves  more  or  less 
refinement  of  the  term  "educational."  "Edu- 
cation" is  a  broad  term,  and  Includes  all 
knowledge,  if  we  take  It  In  its  full,  and  not 
In  its  legal  or  popular,  sense.  Whatever  wa 
leam  by  observation,  by  conversation,  or  bj 
other  means,  away  from  what  has  been  Im- 
planted by  nature,  is  education.  In  fact, 
everything  not  known  Intuitively  and  in- 
stinctively is  education,  but  not  in  the  sense 

list  undeiBtand  the  objection  to  this 

The  convention  of  1870,  in  a  spirit  of 
conservatism  appropriate  to  the  times,  pre- 
pared and  presented  the  Constitution,  which 
was  adopt^  by  the  people.  That  Constitu- 
tion gives,  as  we  have  seen,  the  elective 
franchise,  with  the  qualifications  named. 
It  is  certain  that,  at  that  time,  there  was 
much  misgiving  and  apprehension  as  to  ths 
future  of  the  State,  and  all  felt  the  necessity 
of  such  constitutional  provisions  as  would, 
if  rightly  construed,! preserve  in  Its  integrltf 
a  republican  form  of  government  for  tha 
State.  It  is  evident  the  framers  of  the  Con- 
stitution did  not  Intend,  by  its  conference  of 
the  right  to  vote,  to  ignore  an  educational 
quallflcation  in  all  respects.  It  fixes  the 
age  at  twenty-one,  with  a  citizenship  of  the 
United  States,  and  twelve  months'  residence 
in  the  State,  and  six  months'  In  the  county. 
The  age  was  fixed  as  one  of  maturity,  at 
which  period  the  law  presumed  the  proposed 
voter  to  have  sufUciently  ripened  In  nx'nlal 
power  to  determine  for  himself  the  soundness 
or  unsoundness  of  the  measure  upon  which 
he  is  called  to  vote.  CltiienBJiip  of  tlie 
United  States  is  a  prerequisite,  as  fixing  such 
Interest  In  the  welfare  of  the  federal  fcovern- 
ment  as  supposes  a  study  of  and  acquaiutauce 
with  Its  governmental  policy,  and  so  is  a 
residence  In  the  State"  and  county,  as  well 
as  to  becnme  acquainted  with  the  clinrarler 
and  capacity  of  the  men  who  might  ask  otilce. 
These  restrictions  are  terms  of  educational 
probation.    A  foreigner.   If  Id   the  United 


See  alio  17  L  B-  A.  364;    19  L.   R.  .\.  : 


Tksnebbbe  SCPnam  Coobt. 
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Statd,  tiod  In  any  State  itnd  county,  for  any 
number  of  years,  however  long,  before  be- 
coming naturalized.  muBt  atlll  reside  in  the 
county  ail  montlis  attci'  natural  iTAtion  before 
be  li  entitled  to  Tot«.  State  t.  Cloktey,  b 
Sneed,  4B0.  A  native  citizen  or  resident  of 
any  county  cannot  remove  to  another,  how- 
ever short' the  diatanca  of  removal,  and  be 
entitled  to  vot«  in  the  latter,  until  he  shall 
have  been  a  reaident  citizen  thereof  for  the 
period  of  six  montha.  All  this  is  to  acquaint 
and  Identify  him  with  the  wants  and  inter- 
eats  of  thepeoplewith  whom  hepropoBCBtolI'  " 


of  the  CoDStitution  did  not  cont«mplate  an 
Indiscriminate  and  ignorant  exercise  of  the 
elective  franchise,  but  guarded  against  it  as 
far  as  they  could  then  see  It.  Having  done 
this,  they  naturally  concluded  the  future 
might  develop  mlstdilefs  that  would  not  fall 
wiUiin  the  defined  guards,  and,  to  make  sure 
of  protect! OD  in  such  emergencies,  thej 
gtajitt«d  to  the  General  Assembly  the  power  to 
enact  laws  to  secure  the  freedom  of  elections 
and  the  purity  of  the  ballot-boi.  The  pur- 
poee  of  the  law  before  us  Is  to  require  the 
voter  to  cMt  his  own  ballot ;  to  do  away,  as 
far  as  possible,  with  the  ille^l  practice  of 
voting  oftener  than  once,  existing  in  some 

3uart«rs  of  the  State ;  and  to  defeat  bribery, 
uress  and  corruption  at  the  polls.  The  law 
is  plain  and  simple  in  Its  provisions.  Every 
voter,  however  Illiterat«,  can  always  find  a 
friend  to  himself,  or  some  one  candidate,  who 
will  read  and  explain  the  law  and  the  man- 
ner of  Its  observance.  Ballots  and  cards  of 
instruction  are  always  at  band.  The  names 
of  the  candidates  are  printed,  and  with  little 
effort  the  unlettered  voter  can  soon  become  as 
'Well  acquainted  with  the  printed  name  of 
his  candidate  as  with  his  face,  and  with  easy 
readiness  place  bla  cross  (x)  opposite  that 
name,  and  fold  his  ticket  as  required.  The 
argument  of  inconvenience  is  as  nothing  com- 
pared to  the  rights  intended  to  be  protected 
oy  that  Inconvenience,  and  the  pullinK,  push- 
ing, and  bribery  of  ignorant  men  before  and 
at  elections.  The  inconvenience  to  a  part 
of  the  community  must  yield  to  tlie  good  of 
the  whole.  The  law  presumes  the  voter  ex- 
presses the  choice  of  his  judgment  by  his 
oallot.  No  man,  learned  or  unlearned,  can 
have  a  choice  without  being  first  informed. 
If,  then,  information  is  required  as  to  any 
part  of  the  right  and  duty  of  voting,  why 
not  as  to  all?  The  Constitution  surrounded 
the  right  of  suffrage  with  some  inconven- 
iences, and  authorized  the  Legislature  to  at- 
tach more.  In  the  exeiclse  of  its  power,  the 
Legislature  roust  be  reasonable  and  just,  not 
imposing  impossible  or  oppressive  condi- 
tions, else  its  .legislation  will  be  void. 

That  the  law  applies  only  to  counties  of 
70.000  and  cities  of  B,000  inhabitants  does 
not  impeach  its  validity.*    All  counties  and 


■Oonst,  arc  11. 1  S,  provides  that  the  Lefhalature 
shall  Dot  pan  nay  law  xrantlnr  to  an;  iiidlvlduals 
"  Dffhcs,  privileges.  Immunltlea.  or  exemptlottg, 
olber  tliBD  sucb  BH  majr  be,  b;  the  rame  law.  ei- 
tended  to  any  member  Oftbeoommiinlty  who  may 
be  able  to  bring  himoni-f  within  the  provlilonB  at 

1SL.R.A. 


cities  that  have  or  may  heronfter  have  the 

designated  population  lire  embraced.  It  ap- 
plies to  all  parts  of  the  State,  and  eacli  county 
and  city  may  come  within  its  provision. 
This  principle  has  often  been  applied  by  this 
court,  holding  that  similar  legislation  was 
not  class.  Toe  Statute  In  nowise  Infract? 
the  14th  Amendment  to  the  Constitution  c 
the  United  States.  Article  4,  §  4,  of  tha 
instrument,  guarantees  to  every  State  in  thi 
Union  a  republican  form  of'  government. 
No  government  can  be  republican  that  fails 
W  secure  the  purity  of  elections.  By  these 
terms  of  the  United  States  Constitution  the 
Legislature  of  each  State  has  the  organic 
auUioritj  for  the  passage  of  such  laws  as 
will  secure  that  puritv.  and  It  cannot  be 
urg|ed  that  such  laws  abridge  the  priTileges 
or  immunities  of  the  citizens.  In  the  matter 
of  voting,  the  only  privilege  one  has  is  to 
cast  his  vote  fairly,  and  not  interfere  with 
others  by  fraud,  force,  or  duress.  His  priv. 
ileges  are  personal.  Whatever  may  be  neces- 
sary to  carry  out  the  sections  of  the  two 
Oonstitutious  cited  is  within  the  power  of 
the  Legislature  for  adoption.  It  may  employ 
every  legislative  means,  however  vigorous, 
to  accomplish  the  ends  contemplated  by  thp 
framers  of  the  constitutions.  The  Legislr. 
tures  ore,  as  a  rule,  the  judges  of  the  measurer 
to  be  adopted,  and  their  necessity.  Tim 
power  to  regulate  and  reform  Is  theirs.  They 
are  presumed  to  know  the  condition  ana 
wonbi  of  t^e  State, 
The  conunlssionen  and  registrars  named  in 


which  ordains:  "No  county  office  created 
by  the  Legislature  shall  be  filled  otherwise 
than  by  the  people  or  the  county  court.' 
They  merely  constitute  the  machinery  by 
which  the  law  Is  operated.  They  are  more  in 
the  nature  of  judges  or  Inspectore  of  elections. 
In  speaking  of  the  statutes  requiring  the 
county  court  to  make  appointmenta  of  judges 
of  elections,  Jvim  Milligan  said:  "This 
provision  of  the  Statute,  we  apprehend,  la 
merely  directory,  and  whether  the  appoint- 
ment is  made  by  the  county  court,  by  the 
sheriff,  or  coroner,  as  the  case  may  be,  by 
and  with  the  advice  of  three  justices,  or  an 
equal  or  less  number  of  justices  or  respectable 
freeholders,  the  result  Is  the  same.  The  ob- 
ject of  the  Statute  is  to  secure  just  and  com- 
petent inspectore,  and  when  that  end  is  at- 
tained, without  prejudice  to  the  contestant, 
It  constitutes  no  ground  for  declaring  the 
election  void.  Were  the  law  held  otherwise, 
and  a  strict  conformity  in  all  respects  to  Its 
letter  exacted  of  every  officer  holaing  popu- 
lar elections,  it  would  result  In  interminable 
contests  about  nnsubstantial  formalities,  and 
end  in  the  practical  denial  of  the  f^p'^  ^ 
the  people  to  choose  their  own  officers.'^  Me- 
Vtoki  v.  HaTToXeon,  4  Coldw.  42.  The  ofBcers 
recognized  by  this  Act  being  so  nearly  akin 
toand  closely  aasociated  with  thoseof  judges 
and  inspectore  of  elections,  the  holdfne  of 
Jwdire  Milligan  applies  with  full  force.  Such 
officcra  had  three  sources  of  appointment, 
and  none  of  election,  and  therefore  were  not 
county  officers.  In  the  sense  t>f  the  nrovislon 
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of  the  Cotutitatlon.     We  to  hold  u  to  the 


(Ac  Jc<  to  be  eoTutifufiinuiI,  it  <^fi^^ud. 


WlUUm  EATZBNBERQER,  Pijr  in  Srr.. 

e. 

Leopold  LA  WO. 

I Tenn ) 


1.   AtnUn 


propelled  by  &  ""n"  *"g*"T 
diunmj'i''  alUiouirb   eiclutlvsir 


eofraxed  Id  cuiytnK  paneagen,  whether 
within  OT  wlUiout  the  VwiU  of  a  munlolpalltr.  la 
m  ~  nllrood  "  tnUn  wllhia  the  metmlD^  of  a  ctst- 
nte  TireMrlblDK  retrnlatloiii  to  be  obee 
Tallroadt  tor  EheaTOldaooeof  antldonia. 
8*  *^  cttdinAJiee  prohibiting  railro&d 
aie«^  wrblaUee  to  be  blown  in  a  oltr  la  a 
DuUliy  so  ttr  a*  It  ooofllota  wlili  tlie  eeuetal  law 
of  the  State  KqultfDfc  whMle*  to  be  Uown  at 
tlffnaw  to  peieoiH  on  the  ttaok. ' 

(Mar  t.  im.) 

ERROR  to  the  Circoit  CouK  for  Shelby 
CouDty  to  review  b  Judgment  in  favor  of 
plaintiff  ia  an  action  brought  to  recover  dam- 
■ges  for  personal  iojaries  alleged  to  have  re- 
sulted from   defendant's   failure   to   comply 


Mturi.  R.  Q.  Brown  ftod  Boltoa 
Baaitb.  for  defendant  In  error: 

TbepreanmptlonlsDotll&htlTto  be  Indulged 
that  the  Iiegialatuie  has  b;  implication  re- 
pealed, aa  reepectt  a  particular  munioipaUty , 
or  as  respects  all  monldpslities,  laws  of  a  gen- 
eral nature  elsewhwe  in  force  ibroughouC  tbe 
Siaie. 

Dillon,  Hnn.  Corp.  S  8&  Eee  also  Seibold 
T.  pMpU,  86  HI.  S8. 

A  municipal  corporation  can  pass  no  ordl- . 


Dilbo,  Hun.  Corp.  g  82&. 

Tbe  grant  of  power  to  ibe  taxing  district  of 
Slielbj  CouDtv  lo  "  permit  and  regulate  tbe 
passage  of  cars  isinrealitj'  nothiog  more  than 
anthoiity  to  further  regulate  such  matters  bj 
Imposing  such  addtiional  restrictiuos  upon 
raiiroRds  as  the  grealer  danger  of  casssga 
through  a  Ibicklj'  populsied  district  caTlx  for. 

Rogtrt  V.  Jonet,  1  Wend.  287;  8(aU  v.  WekA, 
S6  Coon.  215. 

It  is  utterly  Impossible  to  operate  a  dumm; 
line  without  grenilj  obstructiog  and  rendering 
more  dangerous  other  busloess  and  travel 
usually  seen  and  always  allowable  on  a  public 
bifchway. 

Utrttt  R  Co.  v.  Zhi/le.  88  Tenn.  7B0. 


.,  if  not  wholly,  iiiconsisteut  with  each 
uuier,  so  thai  taking  the  highway  for  a  railroad 
will  nearly  supers^e  the  former  use  to  which 
it  had  been  legally  sppropriated. 

BpriTieflttd  V.  Oanneetieut  Siter  B.  Cir.  i 
Cush.  68. 

Following  oat  the  reasoning  lo  the  Dogle 
Cote,  the  statutory  precautions  requited  of  uie 
commercial  railways  for  the  protection  of  the 
life  and  property  of  the  citizen  are  equally  de- 
iDanded  of  a  dummy  line. 

Lnrtoni  J.,  delivered  the  oplniou  of  the 

By  a  collision  on  one  of  the  streets  of  Mem- 
phis, between  a  wagon  driven  by  Lawo  and 
~    dummy-  train  of  street-cars,  he   sustained 


who,  as  receiver,  '  __       

J  at  the  time.  The  circuit  judge 
the  jury  that  tbe  statutory  precau- 
tions required  to  be  observed  by  raflroads, 
and  contained  in  subsection  4,  §  1298,  Tenn. 
Code  (Mill.  A  v.),  applied  to  the  movement 
of  all  railwav  tnluM  upon  the  sb«ets  of 
Memphis,  ana  that  a  dummy  line  was  a 
"  railroad"  within  the  meaning  of  this  provis- 


■oTK.— Sfotulorv  prootttoni  to  iMwent  occtdcntt  on 
ra^lroodi. 
In  proportion  to  tbe  danger  moat  be  tka  decree 
•t  dUlgMioe  to  which  railroad  oompaniea  are  held 
la  the  protoctioa  and  pcceervatlon  of  human  lite 
lo  operating  ttielr  roads.  IioulavlDe  ft  IT.  B.  Co. 
V.  Coimor,  S  Helsk.  20. 


HaabvflleftC  ILCo.v.  ThonMM,S .__ 

Una  V.  East  TennesBea  *  V.  B.  Co.  •  Helsk.  S<lL 

It  should  be  rigldl7  short  of  reqidrlnK  abatdute 
tmpoMlbUttiea.  Bast  Teniieaaee,T.  *  Q.  B.CO.  v. 

Scaln.  ZliCa.tea. 

For  If  any  obetruotion  appean  on  tbe  road  so 
■uddeuly  that  it  fa  trnpoadble  to  eomplr  with  all 
tbe  statutor7  lequtrCTients  after  tt  oould  and 
oaKht  to  have  been  seen  br  the  lookout,  the  oom- 
paoT  will  not  be  liable.  Ztut  Tennessee.  T.  *0. 
B-  Co.  r.  Bwaney,  E  Lea.  119, 12n:  But  TenneawB,  V. 
*  Q.  K.  Co.  V.  Bcalm,  i  Lea,  SeB;  Louisville  A  N.  R 
Oo.  r.  Stone,  T  Helsk.  m. 

But  It  tbere  was  suflloisnt  time  after  It  ought  to 
have  been  seen  by  tbe  lookout,  Uie  company  will 
be  liable.  East  Tenncaaee,  T.  A  (I.  B,  Co.  v.  White. 
ISL-RA. 


S  Lea,  biD;  Nssbville  &  a  B.  Co.  v.  I%oiiuw,  B  Helsk. 
»K:  Louisville  *  N.  a  Co.  v.  Connor.  S  Helak. »; 
Hill  v.  LoulBvUle  A  N.  K.  Co.  Id.  SET. 

An  engineer  has  no  right  to  presume  that  a  man 
upon  the  track  will  step  off  ou  the  approaoh  of  a 
train,  bat  be  should  give  the  slarm  the  iastant  he 
sen  him  on  the  traok.  HIU  v.  Louisville  &  N.  B. 
Co.  B  Helsk.  8U. 

OrdfnonM  camvAecalHetvtthUtaelav. 

A  munltdpal  otdinanoe  which  oonlUcI*  with  a 
state  law  on  tbe  same  subject  is  void.  Bute  ap- 
plied as  to  various  subjeots.  See  New  York  v. 
Nichols,  4  HIU.  aOS;  Thompson  v.  Mt.  Terooo,  11 
Oblo  St.  eSS;  Adams  v.  Albanr.  V  Oa.  DC:  8111  v. 
Corning,  16  S.  T.  HT;  OnoiDDstl  v.  Owynne.  10 
Oblo,  190:  Wood  V.  BrooUjn,  U  Barb.  *3tk  Markle 
V.  Akron,  11  Ohio.  DSD;  Thomss  v.  BlohmoDd,  TO  IT. 
B.  U  Wall.  349,  2D  L.  ed.  <S8. 

Tet  a  corporation  may,  lo  aotne  css«a,  cone  latently 
with  general  law,  further  regulate  by  ordinaoce 
Biibjecte  already  regulated  by  statute.  1  Dlllou, 
Man.  Corp.  STB.  citing  Huddleson  v,  Buttn,  B  Ohio 
8t.  SU:  Bogers  v.  Jouee,  1  Wend,  M:  Stats  v. 
Welch, »  Coon.  eiS 


;.  Google 
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Tbhkimke  BorsBU  Court. 


ioa.  Eftctt  of  these  propotltloiu  has  been 
asaiuued  aa  errot.  Counsel  hare  urged  very 
forcibly  that  when,  by  legislative  &nd  mu- 
nicipal coDsent,  a  railioad  dbs  been  laid  loo- 
gitudlnally  upon  the  streetB  of  a  city.  It  is 
QOt  practicable  to  observe  the  requirements  of 
the  aCacute  In  reference  to  aloppin^  the  train 
wheDever  any  peraou,  animal,  or  other  ob- 
atruction  appears  on  the  road ;  that,  under 
such  circurdstaocea,  a  railway  fa  lawfully 
upon  the  street ;  and  that  to  construe  the 
Btatute  as  applicable  when  thua  upon  the 
streets,  will  prevent  any  movement  of  trains, 
inasmuch  aa  at  all  times  persons,  anlmaU  ot 
other  obstructlona  will  oe  upon  the  road, 
and  within  observation  ol  the  lookout  upon 
the  locomotive.  The  statute  was  enacted 
for  the  purpoM  of  preventing  accideots.  It 
prescribes  precautions  which,  so  far  as  they 
relate  to  the  duty  of  watching  the  track,  and 
the  duty  of  avoiding  collision  with  persons 
or  animals  on  the  tracli,  are  identical  with 
tbB  common-law  duty  ot  diligence,  Tipton 
V.  Railroad  Oo.  90  Teun.  — ;  Eatt  Ttniuuee, 
y.  tt  0.  B.   Oo.  V.  Prali.  85  Tenn.  IB, 

If  these  precautions  are  observed  the  Stat- 
ute relievee  the  company  of  responsibility. 
If  It  faila  to  obaerve  them,  the  statute  im- 
poses liability.  All  other  questions  out  of 
the  way,  the  rule  would  be  the  same,  regard- 
less of  the  t3Utute,  Wltli  respect  to  the 
burden  of  proof,  and  the  effect  of  contributory 
negligence,  the  Statute  changes  the  rule  of 
common  law.  If  there  be  any  strength  in 
this  argument,  It  would  practically  repeal 
the  Statute,  for  the  same  difficulty  In  liter- 
ally observing  it  will  be  found  to  exist  be- 
*■ n  country  stations,  the  track  in  the  day- 


train  when  an  object  appear*  on  the  track, 
save  in  a  very  few  Instances.  The  Statute 
only  requires  It  when  necessary,  and 
ence  demonatratea  that  this  necessity 
arises.  The  track  is  generally  cleared  by 
signals,  and  no  llabilitv  arisee  from  failure 
to  stop,  unleaa  such  failure  has  resulted  In 
an  accident.  What  the  common  law  would 
impose  as  ordinary  care,  when  necessary  to 
avoid  injury  to  the  propert;  of  another,  or 
an  accident  to  a  person  upon  the  track,  is 
not  so  difficult  of  accomplishment,  when 
embodied  in  legislation,  as  to  authorize  a 
construction  suspending  It  when  the  necessity 
for  its  observance  is  most  necessary. 

When  a  railroad  is  lougitudinallj  upon 
the  street  of  a  city,  the  danger  of  accidunta 
la  obviously  Increased.  Dnaer  such  circum- 
stances, there  should  be  a  corresponding  in- 
crease of  diligence.  The  railway  is  upon  the 
street  of  Its  own  volition.  The  economical 
acquisition  of  toe  right  ot  way  has  been  re- 
garded as  of  greater  oeneSt  than  the  dangers 
incident  to  a  road  so  placed.  But  the  use  of 
the  street  by  the  railway  Is  not  exclusive. 
The  public  have  equal  rlghlA.  To  say  that, 
under  such  circumstances,  the  Statute  should 
be  held  inoperative,  would  be  to  say  that  the 
T,egis1ature  intended  that  it  should  not  apply 
Just  where  the  probability  of  accidents  fa 
greiitest.  It  will  doubtless  be  found  oecea- 
sriry,  where  a  road  is  upon  the  street  ot  a 
ritj-.  to  so  regulate  the  speed  that  the  train 
13  L.  R.  A. 


can  be  slopped   within  a  short  distance,  1r 

case  of  necessity.  A  train  pulled  by  a  small 
engine  called  a  "dummy,  although  exclu- 
sively ennged  in  carrying  passengers.  Is  a 
"railroad,^  within  the  meaning  of  the  Btat- 
ute prescribing  precautions  to  be  observed 
bv  railroads.  The  evil  Intended  to  be  reme- 
died pertains  as  much  to  this  sort  of  railway 
as  to  the  ordinary  railroad  of  commerce. 

In  the  case  of  Str^t  S.  Co.  v.  DovU,  88 
Tenn.  747,  we  had  occasion  to  conElder  the 
resemblance  and  difference  t>etween  the  dum- 
my  line  and  the  commercial  railway.  For 
the  reason  then  stated,  we  think  the  statutory 
precautions  against  railroad  accidents  apply 
to  dummy  lines,  whether  run  within  or  with- 
out the  limits  ot  a  municipality. 

The  third  assignment  of  error  is  for  th« 
refusal  of  the  court  to  charge  the  ]uiy  that, 
under  the  ordinances  of  the  City  of  Mem- 
phis, the  blowing  of  a  whistle  by  a  rail- 
way engine  was  a  misdemeanor,  and  that, 
therefore,  the  statutory  precaution  of  blow- 
ing the  whistle  when  a  person  or  animal  ap- 
peared on  the  road.  UMd  not  be  observed 
within  the  city  limits.  There  was  no  error 
in  this.  By  the  Act  creating  the  present 
government,  in  force  In  the  Olty  ot  Hemphia, 
power  was  given  the  municipality  "to  per- 
mit and  regulate  the  laying  of  railroad  tracks 
of  iron,  and  the  passage  of  railroad  cars 
through  the  taxing  district,  and  to  i«mov« 
such  railroad  track  if  It  obstructs  travel,  or 
does  not  conform  to  the  laws  of  the  taxing 
district;  and  to  make  all  suitable  and  proper 
regulations  in  regard  to  the  use  of  the  streets 
tor  street-cars,  and  to  regulate  the  running 
of  the  same,  so  as  to  prevent  injury  or  in- 
convenJL'iice  to  the  public."  Acts  1879,  chap. 
34,  p.  100.  Under  this  authority  the  niunic- 
ipalily  has  enacted  an  ordinance  regulating 
the  running  of  trains  through  the  city.  •  fi 
seems  wise  and  salutary  in  the  main.  Among 
other  things  prohibited  la  the  blowing  of 
the  steam -whistle.  In  place  ot  this,  the  bell 
is  required  to  be  rung,  and  watchmen  oro 
required  to  be  stationed  at  street  crossings. 
The  ordinances  of  this  municipality  are  of  no 
authority  where  they  conflict  with  the  general 
law  of  the  Stale.  So  far  as  this  ordinanca 
conflicts  with  Code  (Mill.  &  V.),  §  1298. 
prescribing  precautions  against  accidcnCa, 
this  ordinance  is  a  nullitv.  The  authority 
given  In  the  Act  creating  the  taxing  district, 
and  which  we  have  quoted,  gives  no  authority 
to  suspend,  alter  or  change  the  general  stat- 
utes of  the  State  regulating  the  running  of 
railroad  trains.  To  support  the  conteutioD 
ot  counsel  aa  to  this  lost  request,  we  have 
been  referred  to  Patterson  on  Railway  Acci- 
dent Law.  This  author  does  say,  concerning 
statutory  signals,  that,  "of  course,  the  rail- 
way may  excuse  its  n on- performance  of  the 
Htatulory  duty  by  showing  that  the  duty  wsj^ 
on  this  particular  occasion,  omitted  within 
the  bounds  of  a  municipality  whose  ordi- 
nances, lawfully  enacted,  forbade  the  giving 
of  slgnala  within  Its  limits."  §  168.  Tha 
author  cites  the  case  of  Pennm/lTaaia  Co.  v. 
ffenfil.  70  Ind.  MS,  This  case  seems  to  sup- 
port  the  text.     But.  on  looking  to  the  Coda 


18*1. 

provldei  "that  nothing  therein  contained 
•hall  be  so  construed  u  Ci>  interfere  vlth  aay 
oidinance  or  by-l«w  that  has  been  or  may 
be  passed  bv  any  city  or  town,  regulating 
the  manageinent  or  running  of  eagines  or 
Uaina    irfthin    such   city   or    town."    Ind. 


m 

Code  1881,  ft  8178.    We  haTO  no  such  excep. 
tlon  made  In  our  Statute.    The  other  request 
refused  had  Imbd  BUhatantfally  given,  and 
the  fifth  asstgnment  Is  overruled. 
Jvdtpnmi  aghiMd. 


CALIFORNIA  SUPREME  COURT. 


J.  H.  QEBSMER,  Seipt., 
Aana  PALHATER,  Appt. 

(....OIL....) 

It  A  T«Bdor  who,  m  »eeordAB«*  wMh 


paid,  bai a Ubd oo  tha propartjr  toraMomltr 
ibe  debt,  wUhin  the  meanliic  of  a  atatute  forU 
4tDaaoiCtBofaiiiaDt<rhu«tlMd«Mls«Muiad  br 


t.  Th«  «»»l|pi—  <rf»  n»f  tfTM  on  the 
eb»»e  at  land  br  oonttaot  wUeh  leaves  tlis  tUle 
Id  tha  vendor  uDtU  the  note  Is  paid  la  enUtled  to 
(he  bsoedC  ot  Uie  vended  Um  andeannot  attach 


•A  decMOD  was  reached  In  tMsoaMandanoi 
km  banded  down  OD  Jnlr  IS.  IMD^  afflnnlns  the 
der  o(  the  supidor  oonrt.   A  rebeailar  wia  tut 
qoentlr  BiauM  and  t)>e  court  afMrwards  raaol — 
the  ooDoIuBlon  stated  bi  the  oplnloti  Klven  hei«- 
wUb.   CBep.] 


APPEAL  by  defendant  from  an  order  of  the 
Buperior  Court  for  Loa  Angelu  Couo^ 
refnaiiig  to  dissolve  an  attachment  which  was 
alleged  to  be  illegal  because  the  debt  sought  to 
be  collected  wa*  secured  tn;  lien.     Bmeritd. 

Section  6S7,  Coda  Civ.  Proc..  provides  thU 
in  an  actioD  on  a  contract  for  the  payment 
of  money,  pUhidlf  may  bare  the  property  of 
defeodaot  attached,  nnlest  the  debt  is  wcared 
by  mortgage  or  lien. 

The  facts  an  stated  in  the  opinion. 

Mr.  Wlnalow  P.  Hyatt  for  appellant. 

Meim.  Dat  Tall*  *  Knudar  for  reapond- 


J.,  delivered  the  opinion  id 
tne  court: 

This  is  an  appeal  from  an  order  denying 
a  motion  to  d)S8olve  an  attachment.  The 
motion  was  made  nn  the  ground  that  the  not* 
upon  which  the  action  was  brought  waa 
given  to  Webster,  plaintiff's  assignor,  in 
part  payment  for  certain  land  purchased  from 
him  by  defendant ;  that  Webster  had  a 
vendor's  lien  as  security  for  the  payment 
of  the  note ;  that  the  lien  passed  to  pUlntlS 


Novn.— ymdar'i  Km. 

Tlt»  Krantor^  Hen  exists  In  several  of  the  States- 
CbanplOD  r.  Brown,  e  Jottia.  Ch.  Wt,  ttl,  S  L.  ed. 
ua.  IM:  WhKa  r.  wauams,  1  Paige,  US,  I L.  ed.  ISti 
Ftata  V.  Bowlaud,  1  Paige,  a),  S  L.  ed.  H6;  tTarner  v. 
Tan  Atotrne,  B  mge,  SIS,  8  L.  ed.  OS;  Shirls]'  v. 
ConKiesi  Bugai  Bef.  Oo.  S  Edw.  Ch.  tOb,  S  L.  ed.  IBS: 
■  Pom.  Sq.  XE8. 

Aletiania:   rolter  v.  Trustees  of  the 


It  mar  be  pnforoed  althongb  the  debt  Is  bsned 
bf  the  Statute  ot  UmlutloDa.  Bee  FIIdd  v.  Bar~ 
ber.eiAla.  saO;  Btnell  v.  Klx,  eO  Ala.  SSI:  Cfaapman 
V.  Lea,  M  Ala.  UB;  Bborter  v.  Fraier.  M  AI&.  Ti. 
But  see  UntUcom  v.  npeoott,  £8  Ark.  XT. 

CkUtomla:    WlM«e   m   a    deed   convejlns  land 

ot  a  Uea  to  aeoire  Oie  p«rment  of  a  note  Blveo  for 
.part  of  the  purchase  price,  inch  Ilea  la  more  tbana 
v«ndor'B  Uen:  It  la  an  eciullable  mortttatre  which 
pamm  with  the  assignment  of  tbe  promissory  note. 
UngJaj  V.  Bank  of  Ventura.  37  Oal.  tBT. 

Oeorirla:  Marine  k  T.  Ins.  Bank  v.  brlf,  K.  H. 
OMrU.ET*. 

KeotDckr:  GIreenup  v.  Btrong,  1  Bibb,  SSO;  Toor- 
hlea  T.  iDstone,  8  Bibb,  Xa-,  Outlon  v.  uitctaeU,  1 
Bibb.  fflS;  Eubank  v.  Poston,  G  T.  &  Moo.  !8T. 

Marrland:  Bidgelr  v- Carer.  4  Harr.  &  HcH.  10T: 
While  T.  Csssnave,  1  flarr.  A  J.  106;  Qhlselln  v.  Fer. 
gosoD,  t  Harr.  ft  J.  tK. 

Hew  York:  S  Pom.  Bq,  MM;  Champion  r.  Brown, 
SMpro;  OaiMO  v.  Green,  1  Johns.  Ch.iaM,  1  L.  ed. 
ui:  Fitfa  v.Howland,  Warner  v.  Tan  Alatjne,  and 
mriej-  V.  Congress  *  B.  Sugar  Bef.  Oo.  wpm. 

It  wilt  be  enforced  where  a  note  had  been  given 
for  toe  tmpald  purobase  money  on  whioh  a  jndg- 
mentatlawhad  baea  fltvt  olilalned  bvtbe  vandnr 
18I..R.A 


before  filing  his  MU.    Ford  v.  Bmltfa.  1  UoArth.  lUt 
Ten  Bick  v.  Blmpson.  1  Sandf.  Ch.  UT,  T  L.  ed,  SU. 

OUo:  Williams  v.ltoberU,t  Ohio,  SB;  Hsybam 
V.  Coombs.  U  Ohio.  «E8;  Collect  V.  Keeae.  tOOblo,  5«k 

Tlrginla:  Qrares  v.  UoCall,!  Call,  111;  UuDdley 
V.  I.yons,  E  Munf.  Stt. 

North  Cardinal  Henderson  v.  Btewart,  i  Uawk«ft 
SGO;  Hewlett  T.  Tbompaon,  1  Ired.  Bq.  8M. 
Sfeet  of  taking  not*. 

Taking  vendee's  note  does  notdlschargethe lien. 
Pisb  V.  Howland,  1  Paige.  SO,  t  L.  ed.  MS. 

Itia  not  waived  or  destroyed  by  givlDjr  a  receipt 
Id  full  fortbe  purchase  price,  or  by  a  recital  lo 
thateffeotin  the  deed.  DOr  byfibe  grantee  giving 
hia  own  personal  security— bond.  note,  or  bill— foi 
the  prioe.   White  v.  wiUlams,  1  Paige,  SM,  >  L.  ed. 

m. 

nieUenlB  not  absolutely  cxtuigulBbed  by  the  as- 
signment of  the  note,  where  the  liability  of  the 
vendor  continued  upon  the  oote,  by  reason  of  the 
Indorsement,  but  was  In  a  sort  of  BbeyHoct!.  and 
might  be  revived  by  the  vendor,  after  he  should 
have  paid  the  note  on  his  liability  14  Indorser. 
Biobards  v.  leamlog,  XT  HI.  431,  81  Am.  Dec.  «0; 
Baum  y.  Orlgatiy,  n  Cal.  ITS,  81  Am.  Dec.  IM.  See 
Brlgm  T.  Hill,  fl  How.  (HISB.1  8e£;  Brush  v.  Kinsley. 
14  Ohio.  Xh  Wellbom  v.  Williams,  0  Oa.  8>:  Smitb  v. 
Smith.  S  Abb.  Fr.  420. 

ir  the  vendor  Indorses  the  note  and  ts  afterwards 
obliged  to  take  It  up  at  maturity,  upon  failure  ot 
the  vendee  to  pay,  the  lien  revives  and  takes  effect 
■s  If  no  asslfmmeni  had  been  made.  Eelly  v.  Payne, 
18  Ala.  ni;  Turner  v.  Homer,  2B  Ark,  440;  White  v. 
Williams,  1  Paige,  602,  2  L.  ed.  T£l;  Llndsey  v.  Bates, 
4S  Hies.  3ST:  Cotton  v.  If  cOehee,  M  Min.  SIO:  KogeiS 
V  James.  88  Ark.  Tl:  Soott  t,  Mann.  88  Tex.  UT. 


See  also  34  L.  R.  A.  690;    43  L.   R.  A.   331. 


133 
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hj  tbe  aHignin^iit  of  tbe  note,  and,  being 
tlius  MCiirea,  an  attachment  was  improper. 
Tlie  affidavit  filed  In  support  of  the  motion 
states  tbiLt  the  defendant  purchased  certain 
land  from  Webster  under  a  contract  which 

C Tided  for  payment  of  the  purchase  price 
installments,  and  that  at  the  time  and 
place  of  making  said  contract  for  the  sale 
and  purchase  ol  said  lot  of  land,  and  as  part 
of  the  said  contract,  the  defendant  executed 
and  delivered  to  Webster  the  promissory 
note  sued  on,  and  that  Webster  still  holds, 
SEainst  the  defendant,  the  contract  giving 
him  Uie  right  to  purcjiase.  There  is.  per- 
haps, no  subject  of  equity  Jurisprudence 
diRcuBsed  in  the  books  upon  which  tLere  is  a 

Srcater  diversity  of  opinion  than  exists  in  re- 
ition  to  the  origin,  nature,  and  effect  of  a 
vendors'  lien,  against  whom  and  in  whose 
favor  it  avails,  and  bow  it  may  be  discharged 
or  waived.  Bammand  v.  Peyton,  34  Minn. 
681.  The  various  definitions  given  and  prin- 
ciples applied  to  it  by  the  courts,  are  hope- 
lessly Irreconcilable ;  and,  if  we  take  tbe 
expressions  found  in  decisions  and  teit-bookn 
without  oljserving  the  distinction  between 
the  lien  implied  by  law  in  favor  of  a  vendor 
who  has  parted  with  the  legal  title  and  taken 
no  security  for  the  purchase  money,  and  the 
security  which  the  vendor  has  while  he  holds 
the  legal  title  under  an  unexecuted  contract 
for  tjie  conveyance  of  lands  upon  payment 
of  the  purchase  money,  there  will  appear  to 
be  great  confusion  and  inconsistency.  Tbe 
former,  the  Implied  lien.  Is  properly  known 
■a  a  "vendors'  lien."  It  is  the  creature  of 
courts  of  equity,  founded  upon  the  equitable 
presumption  that  where  the  vendor  has  parted 
with  his  title  and  taken  no  security  lOr  the 
payment  of  the  purchase  money,  the  parties 


chase  price  of  i£e  land.  'TLe  lien  thus  created 
by  implication  is  not  a  specific,  absolute 
charge  upon  the  property ;  it  is  personal  to 
the  vendor,  and  does  not  pass  by  a  transfer 
of  his  claim  for  the  purchase  money.  The 
fee  is  in  the  purchaser,  and  he  may  defeat 
the  lien  by  a  conveyance  to  a  bona  UHe  pur- 
chaser for  value.  0parla  v.  He»*,  16  Cal.  188  j 
liaum  T.  Origifiy,  31  Cal.  173 ;  LAndorf  v. 
G^K,  122  111.  833,  11  West.  Rep.  fllS.  The 
latl^  is  improperly  designated  as  a  vendors' 
lien.  Where  the  vendor  holds  the  legal  title 
under  an  unexecuted  contract  for  the  convey- 
ance of  the  land  upon  payment  of  the  pur- 
chase money,  the  transaction  shows  upon  its 
face  that  be  holds  it  as  security.    Tbe  vendee 


for  which  the  vendor  holds  it.  Tbe  vendor'* 
security  is  something  stronger  than  a  mort- 
gage, because  the  legal  title  is  retained  aa 
security.  Sttvmt  v.  C/iadieiek.  10  Kan.  418. 
It  has  been  called  an  "imperfect"  or  "e^^ul- 
tnble"  mortgage,  whirb  is  more  appropriate 
term  than  "  vendors'  lien. "  Moore  v.  Larkey, 
58  Miss.  85.  In  many  of  the  best -considered 
cases,  including  Sparla  v.  Be»t,  mipra,  it  is 
treated  as  if  it  had  tie  similitude  of  a  mort- 
gage, subject  to  foreclosure  in  the  same  way 
a  mortgage  is  foreclosed.  There  is  no  neces- 
sity for  any  lien  by  Implication.  Where 
the  title  Is  not  to  pass  until  tbe  vendee  pays 
the  purchase  price,  the  land  is  by  express 
contract  held  In  pledge  for  such  payment, 
and  the  notes  and  contract  m^y  be  considered 


[itheu 


Tben  an  udsnineDC  Is  made  (or  the  beneflt  ot  a 
tblid  person  there  la  no  particular  equity  Id  hfs 
tavon  but  vhen  Tor  the  security  or  payment  of  tifa 
awa  debt  the  equity  oontlnueB-tbeanlgrneem  such 
case  holds  the  lien  as  well  for  tbe  l^eneQt  of  the  as- 
elKnor  ai  (or  himself;  he  Is  subroBntod  to  all  hti 
equltlea.  Jones.  Mort.  >  SIS;  Oarlton  v.  Buokner.  SS 
Ark.  W;  Crsirleyv.  BixKS,  M  Ark.  GSBi  Plownuui  v. 

Biddie,  u  Ala.  laa. 


Fwuforf  U«nM 


tl  bt  BMtnntA, 


In  the  tollowlDK  Slatee  It  can  be  tnnafened  by 
neither  aitfgament  nor  subromtlon: 

Arkansas:  Shall  v.  Blsooe.  IS  Ark.  UI,  102;  WU. 
Hams  V.  ChrWIan,  ra  Ark.  Wk  Hutlon  v.  Uoore,  !S 
Ark.  38S,  SaO;  Jones  v.  Doss,  27  Ark.  filB;  Carlton  v. 
Buckner,  £S  Ark.  W;  but  an  assignment  as  oollateral 
sBOurlty  Is  permitted.  Blevlos  v.  Borei^  K  Ark. 
«»;  Crawley  v.  Ricgs,  H  Ark.  US;  Cudton  v.  Buck- 
ner. £8  Ark.  W. 

California:  Baum  v.  Orlggby,  &  CaL  ITS:  WUliams 
V.  Touns,  !I  Cal.  XSI;  »o»  v.  Helnben,  86  Oal.  813; 
Lewis  v.Covllland.  Zi.  Cal.  ITB. 

Georgia:  Wellborn  v.WlUlams,  VOa.  8^  Webbv- 
Robinson,  11  Oa,  Zlfl. 

Illinois:  email  v.BtaKg.WULBS;  Wing  V.Good- 
man, 75  JU.  lee;  Mosbler  v.  Meek,  SO  IlL  TK  Ckrpen- 
lerv.  Uitohell,MIU.IiB. 

Uaryland:  Dlion  v.  Dlzon,  1  Hd.  Ch.  SMI;  iKle. 
hart  V.  Armlgei,  I  Bland,  Cb.  iVt,  Sohnebly  V.  Ba- 
■an.TGIUft  J.  ISO;  Wellborn  v.  WllllamB.!)  Ga.  M. 

Hlsalaalppl:  Rutland  v.  Brlster.  SSMlfs.  61%  Pitta 
r.  Fniker,  14  Mies.  217;  Undsey  v.  Bates,  12  Miss.  WT; 
but  U  grantor  la  compelled  ta  take  ud  the  note  ea- 
13  L.  R.  A. 


Mlaaourl:   Pearl  v.  Hervey,  70  Mo.  IflO;  Adams  v. 
Cowherd.  80  Mo.  158. 
Mew  Tork    White  v.  Wllllanu,  1  Paige,  M8,  t  L. 

Ohio:    Brush  v.  Kinsley,  U  Ohio,  Xh  HorttHi  v. 
Homer.  11  Ohio.  Iffii  Jaokman  v.  Hallool^  1  Ohio, 
aiS;  Tleman  v.  Beam,  i  Ohio.  aSB. 
Oontrorv  vteia. 

In  tbe  following  States  the  Ilan  may  be  aasfgneS 
with  the  debt: 

Alabama:  A  tianstor  ot  tbe  debt  carries  tbe  lien 
(Simpson  V.  McAllister,  SB  Ala-  SB:  Wells  v.  Korrow, 
88  Ala.  l»i  White  V.  Stover.  10  Ala.  HI):  but  If  the 
grrantor  ssslimsthe  notes  for  Uie  debt  "without  re- 
oource,"  or  In  any  other  manner  wbkih  ouu  olT  all 
his  own  Ualilllty  thereon,  the  Iten  la  held  not  to 
pass.  Bankbead  v.  Owen.  OO  Ala.  IGT:  Bamett  v. 
Blser,  eaAIa.81T:  WaUer  v.  Carroll, «  Ala.  fll. 

Indiana:  Tllcbols  t.  Glover,  U  Ind.  H:  Johns  v. 
SewbU.  88  Ind.  1;  Wlsemau  v.  Hutchinson,  91  Ind, 
10:  Kem  v.  HaalerlsB.  11  Ind.  Ut. 

Eenluoky:  Bcoadwell  v.  King,  B  B.  Hon.  HP; 
Honore  v.  Bakewell,  S  B.  Hon.  87;  BIpperdon  r. 
Coilne.  B  R  Hon.  MS;  Kenny  v.  CoHins,  1  UtL  VH; 
Bubankv.  Poston.  ST.  aHon.I87;  Bdwardsv.Bo- 
bannon,  E  Dana.  98;  Johnston  v.  Qwathmey,  1  LItt. 

sn. 

Tennessee:  bkrldse  v.HoClure,  ITerR.  81.  Be* 
Diiraot  V.  DavU,  10  Helik.  SE^  Thorpe  T.  Dunlap,4 
Helsk.071. 

Texas:  De  Bruhl  v.  Haas.  M  Tez.  IBl;  White  r. 
Dawns,  10  Tex.  ISS:  Watt  v.  Whit*  381te.lKL 


Oebujkb  y.  Falmatbb, 


purchase  mooe;,  like  the  aHsignee  of  a,  noU 


Cal.  619  (filed  February  fl.  1^1)  ;  Wrig/tt 
Trmifman,  81  111.  874;  Adam*  v.  Coahard, 
80  Ho.  460 ;  Loieery  ■>■  Pttfmm,  70  Ala.  109 ; 
BntdUy  -r.  OiiTlit,  79  Ky.  827 ;  ^eGlintie  v. 
WUe,  35  Oratt.  448 ;  Lagoa  v.  Bad/iUet,  1 
Blackf.  419;  Dinglty  v.  Baitk  ijf  Ventura, 
67  Cftl.  471.  There  are  a  few  declBlooB  to 
the  contrtoy,  some  of  which  Inveigh  againat 
the  rule,  and,  emanating,  as  they  do,  from 
highly  respectable  authority,  are  entitled  to 
careful  consideration;  but  they  bear  evidence 
of  a  departure  from  sound  legal  rules,  and 
will  be  found  generally  to  have  been  Influ- 
enced by  decislona  In  camb  wbeie  the  legal 
title  had  passed  to  the  vendee,  thus  overlooh- 
ine  the  alatlnction  we  have  attempted  to 
point  out,  and  which  is  paramount  always  in 
determinine  qDestions  ot  tbfs  bind.  The 
authorities  preponderate  very  decidedly  in 
favor  of  the  view  we  have  expressed.  2 
Jones,  Liens,  g  1119,  note. 

The  proviBiona  of  our  Civil  Code,  §§  8048, 
8047,  apply  to  the  vendor's  lien  proper,  and 
not  lo  the  security  held  by  a  vendor  under 
•n  nneTecuted  contract  for  the  sale  of  land. 
There  has  been,  and  still  exists,  a  great  con- 
flict of  decision  among  the  American  courts, 
not  only  aa  to  the  nature  of  the  security  of 
the  implied  lien,  hut  as  to  whether  It  could 
be  assign^,  and  what  act  of  the  vendor 
would  amount  to  a  waiver  of  the  lien. 
Perry,  Tr.  4lh  ed.  §  828,  noft  4.  The  notes 
of  the  code  commissioners,  and  cases  cited  by 
them  under  the  sections  above  referred  to, 
■how  that  It  was  intended  to  settle  this  con. 
flict  by  express  enactment.  Ann.  Civil  Code, 
^  S04S,  804S,  ttettt;  Avery  v.  Clark,  twpra. 

We  are  not  called  upon  In  this  case  to  say 
whether  the  purchaser  of  a  negotiable  note 
for  value,  without  notice  of  the  security 
held  by  a  vendor  of  real  estate  under  an  un- 
executed contract,  would  have  the  rleht  to 
*  writ  of  attachment.  The  aflSdavit,  on 
motion  to  discharge  the  writ  herein,  slated 
ttiat  plaintiff  "purchased  the  note  sued  upon 
in  this  action  with  full  knowledge  that  the 
same  was  given  aa  collateral  to  and  Identical 
with  the  debt  secured  by  said  contract  and 
the  lien  on  said  real  estate."  The  not«  hav- 
ing been  secured  originally  by  the  vendor's 
lien,  and  plaintiff  having  taken  it  with 
notice  of  that  fact,  it  was  his  duty  to  state 
in  his  affidavit  for  the  writ  "that  such  se- 
curity has  without  any  act  of  the  plaintiff, 
or  the  person  to  whom  the  security  was 
given,  become  valueless."  Such  Is  tne  re- 
quirement of  the  Statute.  Bection  S88,  Code 
Civil  Proc.  The  affidavit  upon  which  the 
attachment  was  Issued  states  that  the  pay- 
ment of  the  sum  claimed  "has  not  been  se- 


iriginally  secured.     No  counter- 
is  filed  by  plaintiff.     The  atCach- 
erly   '  -   -■    -"  -  -  •    - 


affidavit 

ment  was  Improperly   issued,  and  therefore 

the  motion  ahoula  ~ 

18  LB.  A 


d  have  been  granted. 


J.;  Omrpntta.  J.; 

McFKrli^tda  J. : 

I  dissent,  and  adhere  to  the  views  eKpreesed 
in  the  former  opinion.  24  Pac.  Rep.  608.  I 
cannot  subscribe  to  the  doctrine  that  the  own- 
er in  fee  of  land,  who  simply  agrees  to  con- 
vey It  upon  the  payment  to  htm  of  certain 
money  evidenced  by  a  promissory  not«,  Is  ia 
the  same  position  aa  one  who  conveys  the 
land  and  takes  bacfa  a  mortgage ;  or  that  IF,  in 
the  former  case,  he  merely  asaigna  the  prom- 
issory note,  the  asslxnee  of  the  noto  baa  a 
lien  on  the  land.  If  Uie  latter  can  enforce 
such  a  lien,  he  must  be  able  to  release  It. 
But  how  could  he  release  ItT  It  could  be  re- 
leased only  by  conveying  the  land  to  the  ven- 
dee, but  how  could  he  convey  that  which  he 
hath  not?  If,  after  the  aasignment  of  the 
uole,  the  vendor  should  convey  the  land  to 
the  vendee,  what  then  would  be  the  condition 
of  the  supposed  lien  of  tlie  assignee  of  the 
note!  The  whole  doctrine  must  rest  on  the 
untenable  proposition  that  the  assignment  of 
a  negotiable  promissory  note  is  a  conveyance 
in  fee  of  land. 

I  know  that  some  of  the  recent  text-writers 

S>eah  of   such  a  case  as  t>earliig  "a  strong 
roilitude  to  that  of  .'mortgagee  and  mort- 


yet,  In  their  opinion,  such  language  is  "a 
misuse  of  terms ;"  and  that,  although  "  It  has 
been  said,  in  English  and  American  decis- 
ions, that  the  vendors'  lien  may  arise  before 
conveyance  as  well  as  after,"  yet  that  this 
ssyine  "confounds  legal  notions  which  are 
essentially  different."  But,  in  my  opinion, 
those  "English  and  American  decisions"  cor- 
rectly state  the  law,  and  tend  to  prevent  con- 
fusion. In  this  State  aparkt  v.  But,  IS  Cal. 
104,  Is  the  leading  case  on  the  subject.  In 
that  case  the  court  savs :  "This  Is  not  a  suit 
to  enforce  a  vendors  lien  after  conveyance 
executed,  but  to  enforce  such  lien  when  the 
contract  of  sale  remains  unexecuted ;"  and 
that,  while  the  position  of  the  vendor  is  "  In 
some  respecte"  like  tliat  of  a  mortgagee.  It 
Is  In  other  respects  different.  "The  vendor 
Is  at  liberty  lo  ask  either  a  decree  directing 
performance,  and  in  case  of  refusal  a  sale 
of  the  premises,  or  a  decree  barring  the  right 
of  the  vendee  to  claim  a  conveyance  under 
the  contract."  Throughout  the  whole  case 
the  right  of  the  plaintiff  is  treat«d  as  and 
called  a  "vendors'  lien;"  and  there  is  no 
doctrine  better  established  than  that  a 
vendors'  lien  is  not  assignable.  In  the  case 
at  bar  there  was  no  conveyance  of  the  legal 
title  from  the  owner  of  the  land  (Webster) 
to  the  assignee  of  the  note ;  and,  in  my  opin- 
ion, the  mere  assignment  of  the  note  carried 
no  title  to  the  land,  and  no  vendors'  lien, 
nor  any  lien  at  all.  But,  In  my  opinlou,  a 
vendor's  right  is  too  shadowy  to  b«  o  lien, 
within     the    meaning   of    tne   Attachment 
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Jacob  LANQENDORF, 
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TolnntaHljrriak 

sttemptliis 

danger,     n       ,     .       . 

■hould  be  abused  wUb  oontrlbutorr  iiwliieDoe 

iDanoottonbiougbttvUm  to  i«0(iT«r  dBmagea 


IF  dMiHUtes  for  InJurfM  tbia  tmnubt 
on  MmMlf .  r«t  vlira«  anotber  li  In  (Teat  ud  Im- 
mlDent  danger,  one  who  attempts  a  reaone  mar 
be  wananMd  br  nuToundlnff  etroamataDoea  In 
azpoalor  bla  Umba  or  UCeto  a  Terr  Ugh  dOKiee 
of  daiuter;  and  Id  anob  naica  be  ahonid  not  be 
obaiied  witb  tbe  oonaBqiienoea  of  erroia  of  ludv- 
mratraaultlns  from  the  exoltenieDt  and  oootu- 


T.and  lalajured,  the  lii]ui7thould 
be  attributed  to  tlie  portr  that  iwvll^Ur  or 
wiODgfuily  eipOMd  to  daoier  llM  peiMtt  wbo  le- 

(Ma7(,un.) 

ERROR  to  the  arcult  Court  for  Lucm  Conn- 
t;  to  review  a  Judement  afflnning  a  judg- 
ment of  the  Court  of  Common  Fleaa  id  favor 
o(  plaintlfl  in  an  action  brougbt  to  recover 
damai^ea  forperton&l  lojuries  alteKod  (o  bave 
reaulted  from  defendant's  negllgenoa.  jf- 
fiTTned. 

Slatement  b^  Bradborsr,  J,: 

Tbe  defendant  In  error  recovered  >  Judg- 
ment agalDat  the  plaintiff  In  error  in  tbe 
Court  oT  Common  Pleas  of  Lucas  County  for 
damages  resulting  from  an  Injur;  received 
by  him  while  rescuing  a  child  of  tender 
rears,  who  had  fallen  In  front  of  an  advanc- 
ing freight  train  of  the  plaintiff  in  error. 
This  juiigment  was  affirmed  bj  the  circuit 
court,  and  thereupon  these  proceedings  were 
brougtit  to  obtain  a  reversal  of  tlie  Judg- 
ments of  both  courts. 

•Heed  aotce  by  tbe  Coura. 


Any  farthsr  fUitemest  of  facta  necewarj 
to  onderatMuI  tbe  questions  decided  will  1m 
tooDd  In  tho  opinioo. 

Mr.  E.  W.  ToUrtoM.  tor  plaioUB  In  error: 

Ni>  one  can  recover  for  an  injury  or  loss 
which  be  himself  bas  oontilbated  to  occasion. 

HoU  v.  Wilktt,  S  Bam.  &  Aid.  811;  ODrmm 
T.  Nete  Fark  ■«  £  £:  O).  18  N.  T.  iZ;  3earu- 
vilU  it  0.  R.  Oo.  f.  Hiall,  17  Ind.  102. 

It  was  tbe  dot;  of  tbe  court  to  say  to  tbe 

Jury  that,  as  a  matter  of  law.  It  was  a  rash  act 
or  the  plaintiff  to  throw  himself  upon  the 
track,  knowing  tbat  a  train  was  comlag,  with 
his  back  towards  tbe  tralo,  and  without  anv 
attempt  to  look  or  observe  it.  The  kw  will 
impute  negligence  to  the  act  "If  made  uuder 
such  circumalaoces  as  to  constitute  ruhQeaa  in 
the  jodgment  of  prudent  persons." 
Eek«rt-<i.  Drng  Mand  A  Oi.  43  N.  T.  S03. 
If  plaintiff  coald  have,  by  the  use  of  ordinary 
(stxt,  prevented  tbe  child  from  going  upon  tbe 


the  track,  and  preveoled  it  from  returning  tc 
place  of  danger,  then  it  was  bis  duty  to  do  s 
and  bis  neglect  to  do  so,  and  bis  omission  to  a 


^  .  J.,  delivered  the  opinion  of 
the  court : 

Tbe  defendant  in  error,  in  June,  188S, 
while  passing  along  one  of  the  atreets  In  East 
Toledo,  stopped  at  a  point  where  the  track 
of  the  railway  of  plaintiff  in  error  crossed 
the  street,  and  eng&^ed  in  conversation  with 
a  woman  who  had  in  charge  two  children, 
one  an  infant  in  arms,  the  other  a  girl  about 
four  yean  old.  Tbe  plaintiff  In  error  bad 
constucted  a  safety-gate  at  this  point,  and 
during  the  greater  pact  of  the  day  Kept  tiieiv 
a  watchman  to  close  tbe  same  when  trains 
were  approaching,  as  a  warning  to  travelers. 
The  accident  that  caused  the  Injury  occurred 
about  7  o'clock  in  the  evening,  or  a  littl» 
later,  butwhileitwasyet light.  Thewatch- 
mau  had  llnisbed  bis  day's  labor,  and  gon» 
away,  and  the  gato  was  raised  (or  open), 
though  tbe  street  was,  perhaps,  as  eztensively 
used  at  tbat  hour  as  at  any  other  part  of  tho 
day.    A  local  freight  train  was  past  duo,  and 


A  person  who  steps  upon  a  railroad  traok  In  a 
humane  effort  tosaveotheis  from  dsnKsrrroni  an 
■pproocblnfi  train   cannot  be  held  a  tretpasser. 

Spooner  v,  Itetaware,  L.  *  W.  R.  Co.  UB  N.  Y.  2e. 

Where  there  Is  a  sudden  emergoncj,  allowing  but 
Uttia  time  for  deliberation,  and  tlie  life  of  a  fello« 
oteature  Is  Id  danger.  It  does  not  toUow.  OS  a  matter 
of  law.  tbat  in  eaoounterlnn  danger  to  re«cue  life  a 
petson  is  neDeasaillr  gulltr  of  want  of  reasonable 
care.  Buel  v.  New  Tork  Cent.  B.  Co.  31  N.  T.  SU. 
18L.R.A. 


mlt  tt 


and  most  prudent  ooune  uoder  tbe  clroumitancea. 
Mb70  v.  Boston  A:  M.  B.  Oo.  104  MiUB.  IST. 

What  Is  ordlnarr  or  reasonable  caie  Is  usually  to 
be  clL-wnnlned  by  the  Judgment  and  experience  nr 
the  Jury,  and  not  of  tbe  Judge.  Qaynorv.  Old  Col- 
ony *  N.  H.  Co.  100  Mass.  «)&  Bee  Lane  T.  AtlanUo 
Works,  lOT  Unas.  KM:  Beztor  v.  Btsrin.  IB  N.  T.  6(0. 

Here  error  of  ludfiiMnt  In  case  or  dsnger  la  not. 
cootrlbulory  uegllgeooe.  See  tu>tstoLoulsvUlB,H> 
A.  A  C  B.  Co.  T.  Lucas  (IndJ  B  L.  R.  A.  IBL 


See  also  42  L.  R.  A.  842. 
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Htpronclitog  ftt  a  higher  rate  of  speed  than 
tn«l  prescribed  by  tbe  ordlDances  of  the  city. 
Tlie  defendant  in  error  and  the  nurse  vere 
engaged  to  conversntion  at  a  polot  from 
whiun  the  approacbing  train  was  Id  view 
for  a  cooaiderable  diattince,  though  exactly 
liow  far  away  it  could  be  •een  is  left  in  gome 
doubt.  Tlie  little  girl,  while  her  aurse  nnd 
defendant  In  error  were  conversing,  wanilcrcd 
across  tbe  railroad  track,  and,  seeing  or  hear- 
ing tbe  approaching  train,  became  excited 
b^  the  sieht  or  noise  or  both,  and  by  clap- 
ping her  n&nds  and  other  manifestations  of 
surprise  and  delight,  attracted  the  attention 
of  her  nurse  cenaialy,  and,  probably,  that 
of  the  defendant  in  error  also.  The  nurse 
excitedly  called  the  child  to  her,  and  while 
crossing  the  railroad  track  in  obedience  to 
tbe  call  it  tripped  and  fell  in  front  of  the 
mpidly  approaching  train,  whereupon  the 
dMendant  in  error,  observing  its  Imminent 
peril,  sprang  to  itt  rescue,  caught  it  in  his 
arms,  and  leaped  onward,  but  was  struck  by 
the  locomotive  before  he  could  pass  beyond 
its  reach,  and  received  the  Injuries  of  waicb 
he  complains.  That  the  safety-gate  was 
raised,  and  the  watchman  abeeut,  was  not 
disputed  at  the  trial,  so  far  as  the  record  dis- 
closes; and  tbe  evijeoce  is  amply  sutQclent 
to  narrant  tbe  ^nry  in  finding  tliat  the  train 
was  being  run  at  an  unlawful  rate  of  speed, 
ao  that  in  both  these  particulars  tbe  oegll- 

Bmce  of  the  Hailroad  Company  was  estab- 
slied.  It  ia  contended,  however,  that  the 
negligence  of  the  Bailroad  Company  should 
have  related  to  tbe  party  injured,  and  that 
the  jury,  in  passing  upon  the  case  of  the 
defendant  in  error,  should  not  have  taken  Into 
consideration  tbe  righta  of  the  rescued  child, 
but  should  liave  confined  Itself  to  consider- 
ing the  relations  existing  between  him  and 
tbe  Railroad  Company ;  and  in  this  connec- 
tion the  plaintiff  in  error  requested  the  court 
of  common  pleas  to  charge  the  Jury  as  fol- 
lows; "The  plaintiff's  right  to  recover  de- 
pends entirely  upon  the  fact  that  the  defend- 1 
ant  was  guilty  of  negligence  in  its  relations , 
to  this  plaintiff.  The  jury.  In  deliberating 
upon  your  verdict,  must  not  consider  the 
rights  of  tbe  child.  This  action  has  nothing 
to  do  with  her  rights.  The  sole  questions 
bere  are.  Was  the  defendant  guilty  of  aegli- 
genoe  which  caused  the  plaintiff's  injuries! 
and  Was  tbe  plaintiff  himself  guilty  of  cod- 
tribatoiT  negligence?"  This  request  was 
properly  refused.  Negligence  does  not  usu- 
ally relate  to  anyone  m  particular,  and  does 
not  in  any  case  so  relate  unless  there  is  some 
special  duty  owiog'to  the  Indiyldual  affected 
by  the-—" ' '-'-      '^ -"- 

apecial  duty  to  either  the 
cued  that  It  would  not  have  owed  to  any  in- 
dividuals similarly  situated.  The  obligation 
was  to  tbe  public  geneialiy ;  and  any  per- 
son who,  witlkout  fault  on  hia  part,  received 
an  injury  la  consequence  of  its  failure  to 
discharge  this  obligation,  may  recover  from 
it  compensation  therefw.  No  other  relation 
1*  neceesary,  wliere  tlie  obligation  is  to  the 
public,  than  that  tbe  one  by  its  negligence 
nas  caused  injury  to  tlie  other  without  the 
latter's  fault.  It  Is  also  obiectlonable  in 
181*  R.  A. 


another  particular, — that  of  reqnlriug  tbe 
jury  to  Ignore  the  rights  ot  the  child.     It  ii 

true  that  the  child  in  its  relations  to  the 
Railroad  (Jompany  might  have  a  right  of  ac- 
tion for  injuries  received  by  it,  and  yet  no 
right  accrue  to  the  defendant  in  error  for 
tlioae  received  by  him  la  tbe  aame  accident. 
The  circumstance  that  the  child  had  a  right 
of  action  could  not  tie  conclusive  that  the 
defendant  in  error  had  one  alao,  though  the 
same  blow  of  the  locomotive  Injured  both, 
for  the  negligence  of  the  latter  might  con- 
tribute to  the  result  in  a  maimer  to  defeat 
his  recovery,  wliile  no  negligence  could  be 
Imputed  to  the  child.  If  it  was  the  object 
of  this  rcqueBt  to  impress  upon  the  minds  of 
the  JuTT  Uie  proposition  at>ove  stated,  that 
the  rlgnts  of  action  of  the  child  and  its  res- 
cuer against  the  Railroad  Company  were 
distinct,  the  language  selected  was  not  well 
chosen.  The  phrase:  "The  jury,  in  delib- 
erating on  your  verdict,  must  not  consider  the 
rights  of  the  child.  This  actloa  has  notliing 
to  do  with  hei  rights" — was  well  adapted 
to  mislead  the  jury  into  the  belief  that  the 
imroinent  danger  of  tbe  child,  and  its  right 
to  be  rescued  therefrom,  were  to  l>e  excluded 
from  their  consideration.  This  view  would 
have   defeated    the   recovery,    tor   the    very 

?;round  upon  which  tbe  defendant  ia  error 
ounded  his  claim  was  that  tJie  imminent 
peril  of  the  child  warTant«d  the  risk  he  as- 
sumed ]□  undertaking  its  rescue. 

This  brin^  us  to  the  consideration  of  the 
main  question.  Plaintiff  in  error  contends 
that  it  was  negligence  per  m  tor  the  defend- 
ant in  error  to  throw  himself  In  front  of  a 
movins  train  in  his  effort  to  lescue  the  child 
from  danger.  The  petition  of  tlie  plaintiff 
below  dlsclosea  that  he  received  the  injury 
of  which  he  complained  by  voluntarily  pass- 
ing In  froDt  of  a  raoviog  train  to  rescue  a 
child  who  had  fallen  in  frunt  of  it ;  therefore, 
if  such  an  act  is  negligence  per  M,  the  peti- 
tion disclosed  that  the  negligence  ot  the  plain- 
tiff below  contribut«d  to  the  injury,  and  he 
was  not  entitled  to  maintain  an  action  there- 
for. The  same  question  waa  raised  by  an 
exception  taken  to  tbe  following  part  of  tbe 
cliarge  of  the  coort :  "  It  appears  that  the 
plaintiff  was  struck  by  tbe  engine  and  in- 


Ing  lla  lite.  To  hold  the  Railroad 
Company  responsible  in  damages  tor  this  in- 
jury it  must  De  shown  (1)  tliat  the  child  was 
In  danger  of  being  run  over  and  Injured  by 
the  approaching  engine,  and  that  such  dan- 
ger was  caused  or  created  by  tbe  negligence 
of  the  Railroad  Company  ;  and  (2)  that  In 
making   the   effort   to   rescue    the  child  the 

filaintfff  was  not  guilty  of  contributory  neg- 
igence.  These  are  queatlona  of  fact  which 
it  win  be  your  duty  to  determine  from  the 
evidence.  ...  If  you  find  that  the  peril 
to  which  the  child  was  exposed  was  caused 
by  such  negligence  of  the  Company,  you 
will  then  inquire  whether  tbe  plaintiff,  in 
passing  across  the  track  and  attempting  to 
rescue  the  dilld,  was  guilty  of  contributory 
negligence.  The  law  will  not  Impute  negli- 
gence to  an  effort  to  preserve  human  life, 
nnleSB  made  under  pucb   circumstances  at  lo 
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constilute  raatanen  Id  the  Jadgmeiit  of  pru- 
dent persona.  ...  If  he  believed,  aod 
bod  good  reBBon  to  believe,  thnt  be  could 
seve  the  life  of  the  child,  withoat  Berioiu 
fuiurf  to  himself,  the  low  will  oot  Impute 
to  him  blame  for  rnoklDK  the  elTort."  Plain- 
tiff in  error  inaista  that  the  court  of  common 
pleas,  instead  of  leaving  the  queetioD,  as  it 
aid,  to  the  JU17,  to  sa;  whether  the  act  of 
Uie  defeedant  Id  error,  uader  all  the  circum- 
stances, and  according  to  tike  rules  laid  down 
by  the  court,  was  or  was  not  negligent,  should 
have  told  them  that  to  pass  In  front  of  a 
rapidly  moving  train,  as  it  was  admitted 
the  defendant  fn  error  did,  even  to  rescue 
from  danger  a  child  of  tender  years,  was  in 
law  an  act  of  negligence  that  defeated  his 
right  of  recovery.  It  ia  said  that  the  defend- 
ant in  error  voluntarily  assumed  the  riak, 
that  the  danger  attending  his  act  was  ap- 
parent ;  and  tnat,  however  commendable  hia 
ccmduct  may  have  been  when  viewed  from 
the  Btand-point  of  humanity,  the  law  will 
grant  no  relief  for  an  injury  thus  brought 
upon  himself.  It  is  apparent  that  the  defend- 
ant in  error  was  under  no  legal  obligation 
to  rescue  the  child.  If  be  had  chosen  to 
stand  by  and  permit  the  approaching  train 
to  run  over  and  kill  the  child,  he  would 
have  violated  no  rule  of  law,  civil  or  crim- 
inal. Therefore  what  he  did  In  the  matter 
was  a  voluntary  act  in  the  sense  of  that  term 
that  he  was  under  no  legal  obligation  to  per- 
form It.  That,  however,  is  not  a  conclusive 
teat  of  the  question.  To  entitle  one  to  relief 
for  the  coDseqaeoces  of  the  negligence  of  an- 
other it  Is  by  no  means  necessary  that  the 
par^  Injured  should  have  been  at  the  time 
In  the  ducharge  of  any  duty  whatever.  His 
rights  in  this  respect  are  perfect  when  be  la 
in  the  performance  of  any  lawful  act.  and 
even,  in  some  instances  and  In  some  States, 
wbea  the  act  is  In  some  respects  not  strictly 
lawful.  The  act  of  the  defendant  in  error 
tras  not  only  lawful,  but  it  was  highly  com- 
mendable ;  nor  was  lie  In  any  legal  sense  re- 
sponsible for  the  emergency  that  called  for 
such  prompt  decieioe  and  rapid  execution. 
The  negligence  of  the  Railroad  Company  in 
having  00  watchman  at  tbla  public  crossing, 
and  the  unlawful  rate  of  speed  at  which  the 
train  was  running  towards  it,  to  which  nkay, 
perhaps,  be  added  that  of  the  nurse  in  charge 
of  the  diild,  were  the  causes  of  its  extreme 
danger.  There  was  but  the  fraction  of  a 
minute  In  which  to  resolve  and  act,  or  action 
would  come  too  late.  Under  these  clrcum- 
Btances  it  would  be  unreasonable  to  require 
a  deliberate  Judgment  from  one  in  a  posi- 
tion to  afford  relief.  To  require  one  so  situ- 
ated to  stop  and  weigh  the  danger  to  himself 
of  an  attempt  to  rescue  another,  and  compare 
it  with  that  overhanging  the  person  to  be 
rescued,  would  be  in  effect  to  deny  the  rleht 
of  rescue  aitogetiier  If  the  danger  was  im- 
minent. The  attendant  circumstances  must 
be  regarded  ;  the  alarm,  the  excitement,  and 
confualon  usually  present  on  such  occasions ; 
the  uncertainty  as  to  the  proper  move  to  be 
made :  the  promptness  required ;  and  the  li- 
ability tn  mistake  as  to  what  Is  best  to  be 
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forced  by  the  strongest  dictates  of  humanity 
to  decide  and  act  in  sudden  emergencies. 
And  the  doctrine  that  one  who,  under  those 
or  similar  clrcumstancea,  apringa  to  the  res- 
cue of  another,  thereby  encountering  even 
great  danger  to  himself,  is  guilty  of  negli- 
gence per  te,  is  supported  by  neither  prin- 
ciple nor  authority. 

In  EvanniUe  <t  0.  B.  Oo.  t,  Biatt.  17  Ind. 
102,  language  is  used  by  the  Judge  in  decid- 
ing the  case,  which,  to  some  extent,  supports 
the  doctrine,  but  the  decision  was  not  placed 
upon  that  ground,  and  what  the  learned  Judge 
said  in  that  connection  may  be  regarded  as 
driter  dietum.  The  doctrine  is  repudiated 
by  the  text- writers  and  all  the  other  cases  that 
come  to  our  notice.  In  Eckart  v.  Long  lAmd 
R.  Co.,  4S  N.  Y.  S02,  It  was  held  that  " the 
law  has  ao  high  a  regard  for  human  life  that 
it  will  not  impute  negligence  to  an  effort  to 
preserve  It,  unless  made  under  circumstances 
constituting  raabnen  In  the  Judgment   of 

Crudent  persona. "  In  that  case  tfie  rescner 
}st  bis  life  In  throwing  a  small  child  from 
the  track  of  an  approaching  train,  and  a  Judg- 
ment In  favor  of  his  administrator  for  dam- 
ages resulting  from  his  ^^th  was  affirmed 
by  the  court  of  appeals.  The  reaemblance 
between  that  case  and  the  one  before  us  la 
very  striking.  This  doctrine  has  received 
the  sanction  of  the  courts  of  last  resort  in 
Uaasachusetts  and  Missouri.  Xtnntf^n  v. 
SamvKm,  136  Mass.  SOO ;  iXmoAoe  v.  IToioiiA, 
at.  L.  AP.  R.  a>.  88  Mo.  MtO ;  Beach,  Con- 
trib.  Neg.  p.  4S,  g  IS;  Wharton,  Neg.  g  814; 
Pierce,  Banroads,  839.  Tbedoctrine thatona 
Is  not  necessarily  chargeable  with  contribu- 
tory negligence  because  be  adopted  a  coniM 
of  action  that  imperiled  bis  safety,  or  even 
bia  life,  finds  support  in  other  courts. 
Oarroa  v.«  Minnesota  VaOes  R-  Oo.  14  Minn. 
S7 :  Ptntajihiania  Q>.  t.  Simey.  89  Ind.  408 ; 
Oottrm  V.  Okieago.  M.  S  8t.  P.  B.  Oo.  47 
Wis.  684.     We  think  the  court  of   common 

Sleaa  did  not  err  in  leaving  it  to  the  Jury  to 
etermine  from  all  the  circumstances  sur- 
rounding the  defendant  in  error  at  the  time 
he  Bprang  to  the  rescue  whether  the  act  waa 
rash  or  not,  and  in  saying  to  them  that,  it 
they  found  it  was  not  rash,  then  it  did  not 
Donatltute  contributory  negligence.  It  ta 
difficult.  If  not  Impoealble,  to  lay  down  In 
advance  a  rule  by  which  to  determine  the 
extent  to  which  one  may  risk  his  safety  ot 
hia  life  in  emergencies  of  this  character,  and 
not  be  chareed  with  raahneaa ;  but  the  emer- 
gency may  be  such  ss  to  warrant  the  assump- 
tion of  B  high  degree  of  risk,  and  one  so 
situated  may  rightfully  expect  bia  acta  to  be 
conatrued  in  the  light  afforded  by  all  the 
circumstances  that  impelled  him  to  their 
commission,  and  that  he  would  not  be  charged 
with  contributing  to  hie  own  injury,  so  as 
to  defeat  a  right  of  action,  tvecause  the  re- 
sult showed  that  the  risk  he  assumed  waa 
greater  than  in  the  excitement  of  the  moment 
he  bad  contemplated,  or  in  some  otbot  re- 
spect his  Judgment  hod  been  fsul^. 
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t>    Wteibrgwyof  thw  nuutmmmur  rigni 
tar«  oftba  tr«a*iir«r  to  eertUle»tea  of 

•toekb;  the  i>rald«nt  otaoorpontlon  wboae 
coir  authoiltr  u  to  the  teneof  otrttflcaitaifBto 
■Isii  tbon  dOM  not  nuLke  tlie  acrporation  liable 
therefor  to  hoiden  who  took  tbem  Id  prtrate  and 
penonal  tnuMOttnu  with  the  i>TcaMeat. 
S.  A  iMirp<w«Uott  ia  not  BocUgMit  In 
pemnltttav  Ita  pfwidaMt  to  aoatliwia  Im 
oSeo  atidhaTeBooGaatolttoerUfloatebook  Ad 
•MlwaatomakettUBbleforhia  aot  In  lanilnr 
ftnged  oertlficaue  ot  Mock  by  leasoD  of  hie  tor- 
mer  mlacoDduot  in  pledtrlor  hla  own  aharee  to 
inottaer  penon  In  Tlotation  of 
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EEPORT  ^  the  Bni^eme  JndtdBl  Coart  for 
Suffolk  CouDty  <MortoD,  J.)  for  the  opin- 
ion of  the  full  court  of  two  actloiu  'brought  to 
establish  the  allied  rif^ts  of  plaintiffs  aa  slock- 
Iwlders  in  defendant  corporation,  in  nhich 
Tetdicts  had  been  direciod  In  favor  of  defend- 
ant,   Jvdffment  «n  0>»  verdieU. 


The  case  tuffldently  appears  In  the  opinion, 

Matr*.  Robert  M.  Mora*,  Jr..  and 
Cbu-les  E.  Helller,  for  plalntUIa: 

These  ca«e»  muat  be  governed  by  Alien  t. 
Boutk  Botton  B.  Co.  and  OTaft  t,  Bevtk  Botton 
B.  0>.  S  L.  R.  A.  -ns,  150  MasB.  300. 

It  waa  held,  In  both  casea,  that  the  plaiottOa 

Bee  also  Tiiui  v.  Oreat  Western  TWne.  B. 
61  N.  T.  287;  Jfeu  York  <t  N.  S.  B.  Ob.  t. 
Sekvyler.  84  N.  Y.  80;  Bridgtport  Bank  v. 
2fm  York  A  IT.  H.  B.  Co.  SO  Conn.  281:  WO. 
lit  T.  Philadelphia  dD.  A  Cb.  S  W.  N.  0.  461; 
Bank  of  £in(ui%v.  BchuymS,  Bank,  1  Para. 
Ea  (Pa.)180. 

The  only  cases  There  the  corporation  has 
been  held  not  liable  to  holders  for  value  of 
certificates  fraudulently  Issued  by  an  officer  of 
the  corporation  are — 

FarHngUm  v.  Souift  BtMon  £.  Co.  6  L.  R.  A. 
849,  ISO  Mass.  406;  Mam^  v.  Oititm*  Nat 
Bankof  Pi^aa,  111  U.  8.  IM,  28  L.  od.  BSB. 

The  ground  of  the  decisions  In  these  cases 
was  the  same,  Dsniely,  that  the  fact  that  (he 
certiflcatea  were  newly  Issued  in  the  name  of 
the  party  who  took  them  as  collateral  security 
for  a  private  loan  to  the  officer  who  issued 
them  put  the  person  so  taking  them  upon  in- 
quiry as  to  whether  a  former  certiflcate  had 
been  surrendered,  in  accordance  with  the  pro- 
vision  on  the  face  of  the  certificate  received. 

The  0at.  of  the  plaintiffs'  cases  lies  In  the 
negligeoceof  the  defendant  corporation,  which 
has  permitted  a  fraud  to  be  perpetrated  to  the 
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A  stockholder  In  a  bank  oai 
tlon  asalDSt  the  dlreolon  for  their  maUeaaaooe  In 
delegatlnKtbewbole  control  of  Ita  aflaira  to  the 
pnddentaadoashler,  who  iraste  aod  lose  the  cap- 
ital, Sw  InJurT  t>elnv  to  tiie  aorparatton  direct  and 
only  remotelT  to  the  stockholders.  Smith  v.  Hurd, 
UXet.3rL 

Wbem  apemon  hadnotioe  ttaattbesajiendetand 
tnnaferotoectiaaateaof  Meek  were  piereqnlsttee 
to  the  lawfol  tssna  of  new  stook.  and  aeoeiited  the 
new  cerUfloate  without  assurfDfr  beisett  that  snoh 
fcerequlsitea  bad  been  oompUed  with,  she  Is  not  an 
tainooent  bolder  of  Hie  stook.  Moores  v.  ClUiens 
Kat.BankofFlqiu,UlU.auS,  »L.9d.8S5.  Bee 
Altai  ▼.  Boutli  Beaton  S.  Co.  B  I- B.  A.na,  UO  Mesa. 

an. 

Wbere  one  ban  a  oertlflcato  of  corporate  stook 
oot  under  seal  irf  Uie  corporation  and  not  alsrned 
\rf  the  penoD  whombe  knowa  la  Its  piealdent,  he 
«aiu>otbesaidtobeaalnQocentpuTcbaaei.  BTen 
t.  BOIUds,  is  Oolo.  IS. 

bi  acob  case  U  tbe  partj  Alls  to  Investigate  the 
tltte  to  the  Block,  be  is  affected  with  notice  of  what- 
evsrlienilKht  have  dlscovwed  upon  making  prop- 
arlnftalry.  irairlnKtonv.8outhBastanH.Oo.SL. 
B.A.84B.U0H1M.U8. 

A  pledge  to  a  bona  fMe  pledsee  of  traudulentlr 
keued  cettlfloatea  of  oorporate  stook  la  noCa  pledge 
ot  Bhai«i  of  stock,  but  slinply  ot  a  right  to  receive 
todenmitr  for  tbe  f raudolent  acts  of  the  offloen  in 
iHulDg  the  apnrlooa  shares.  Ktsteil>ook's  App.  127 
Pa-BOL 

Damafrea  to  a  holder  of  shares  ot  stook  fraudn- 
lently  Inued  br  corporate  oncers  should  be  meas- 
ured br  the  market  value  of  valid  stock  at  the  time 
tSL.RA. 


when  tbe  corporation  refnsed  to  teoognlie  the  cot- 
porateshareaaa  valid.   Allen  v.  South  Boston  B. 
Od.  t  L.  B.  A.  TIB,  UU  Haaa.  200; 
JTiEgUffmce;  rapcnvAbaH)!  /or  proxfmola  or  direst 

A  defendant  Is  not  answerable  for  anrtUng  be- 
yond thenatural,  ordinary  and  reasonable  oonse- 
Quenoee  of  his  conduct.  Bennett  v.  Lockwood,  BO 
WeDd-taa;  Crsln  r.  Fetrle.  fl  HUl,  EKB:  Veddw  v. 


Where  tbe  wroogful  aot  of  one  person  merely 
affords  an  opportunity  or  occasion  for  the  Illegal 
acts  of  another,  the  tnjory  In  snob  oases  Is  too  re- 
mote. Cuff  V.  Newark  *  N.  T.  B.  Co.  ai  N.J.  1^80; 
Soholea  T.  North  London  R.  Oo.  Bl  L  T.  N.  8. 8BS. 

An  original,  wrongful  or  negligent  aot  will  not 
be  regarded  as  the  proximate  cause  irhere  some 
newageooy.noc  within  the  reesooable  ocnt«mpla- 
tloD  of  the  negligent  aolor,  has  lotervened  to  bring 
about  the  Injury.  Seale  v.  Qulf,  a  A  S.  7.  B.  Co. « 
Tex.  ETl;  GDIUand  v.  Chicago  A  A.  S.  Co.  (  West. 
Bep.  ISS.  19  Ho.  App.  ill. 

It  one's  fault  happens  to  oonaoi  witta  somethlnir 
extraordinary  and  notllkelyto  have  been  toreeeen 
he  will  not  be  answerable  for  tiie  unexpected  re- 
autt.  IWrbanka  V.  Kerr.  70  Fa.  Sti  People  v.  AK 
baoy.  S  Ions.  Eli;  HoQraw  v.  Stone,  68  Fa.  136.  See 
tutUt  to  Louisville,  N.  A.  £  C.  B.  Co.  v.  Lucas  ilnd.  i  S 
L.  B.  A  IH;  Head  v.  Nlohols  (N.  Y.I  7  L.  B.  A.  130; 
Smith  V,  Kanawha  County  Ct.  (W.  Va.)  S  L.  B-  A.  te. 

Tbe  damage  tor  which  recovery  loay  be  tasdmuat 
always  be  the  natural  and  proximate  consequence 
ofUieactoomplolnedof.  Tadderv.HUiireth.S Wis. 
4OT:  Walker  v.  ElllB,  I  Boeed,  GUk  Bhrgott  V,  New 
Tork,9«N.  r.BBt;  Wllevv  Wast  ianer  B.  Oo.  a 
N.  J.L.MT. 
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detrimeDt  of  the  plafntiffB;  and  the  mode  Id 
vblcb  the  fraud  hu  been  accomplished  Ib  Im- 
matetial,  except  ho  far  ng  it  nisj  bear  on  tbe 
noiioe  lo  tbe  plamtifla  or  their  reasonable  care. 

yAaw  T,  Port  Philip  <t  C.  Gold  Miit.  Go.  L. 
R.  IS  Q.  B.  IXt.  103:  MaeMnUUNat.  Bank  v. 
Field,  126  Mass.  84C;  Se  Ba/da  <t  8.  P.  B.  Co. 
L.  R.  3Q.  B.  084. 

A  corporattoD  is  estopped  lo  den;  the  valid- 
ity of  cenificatea  issued  la  proper  form  under 
the  seal,  anddut.r  sisoed  by  liieofflcers  author- 
ized to  issue  ceVtiDcales,  if  Ihey  are  held  by 
ErsoDS  who  took  tbem  for  value,  withoat 
oniedge  or  notice  that  they  bad  been  fraud- 
nlently  issued. 

AlUny.  Smith  BottonR.  Co.  ntpra;  Botton 
AA.  R.y.  Richardtan,  1S6  Mass.  473;  Machin- 
Utt  Xai.  Bank  v.  Field,  tupra;  Pratt  v,  Taun- 
bm  Copper  Oo.  I3S  Mass.  110;  Mooru  v.  Ciliieiu 
Nat.  BankofPiqva,  111  tT.  S.  15G,  88  L.  ed. 
885;  New  fork  AN.  U.  R.  Co.  v.  Sd.uyltr,  84 
N.  Y.  80;  Holbrook  v.  Nnn  Jeries  Zine  Go.  57  N, 
T.  618;  SSdie  V,  Port  Philip  cE  C.  Gold  .Vin.  Go. 
mpra.  See  also  Halden  t.  Metropolitan  Nat. 
Bank,  188  Mass.  48. 

The  plaintiffs  were  under  noleiifal  obligation 
or  duly  to  invesligate  the  validity  of  the  cer- 
tificates received  by  them,  or  to  question  Jew- 
Bit's  title  to  the  same. 

Salitbury  Milti  v.  Tov>n»end.  109  Haas.  US. 

It  la  not  necessary  to  Iba  conveyance  of  the 
legal  title  to  a  certificate  of  stock  to  record  the 
transfer  of  the  shares  io  the  books  of  the  o 
porattoD;  tbedellvery  of  the  certificate  with 
BssiKument  thereof  Is  sufflcient. 

I^nngr.  BaliAwry  Millt,  12S  Mass.  1( 
Bfone  V.  Haekett,  12  Gray,  281;  Eame* 
Whfdcr,  IB  Pick.  444. 

Mettri.  S»ma«l  J.  Elder  and  WilUMn 
CuBhlBeWalt,  for  defendant: 

Plaii)tia*s  certificates  being  forgeriea'are  not 
the  contracla  of  the  Company;  and  no  implied 
contract  can  lie  raised  lo  issue  new  ones  in  Ihelr 
places.  To  have  complied  with  plainiifFs'  de- 
mands would  have  been  toover-i^ue  tbestock 
of  tbe  corporation,  which  It  could  sot  he  com- 
pelled to  do. 

AlUav.  SovthBoiton  R.  Go.  0  L.  R.  A.  ?ll>, 
150 Mass.  2O0,  207:  BitAop  v.  Balkie  Con»oli- 
iam  Co.  L.  R.  2fi  Q.  B.  Div.  77;  Brititk  Mut. 
Bkg.  Co.y.  Charnicood  Foreit  B  Oo.  L.  R.  18 
Q.  B.  Div.  714. 

A  corporation  Is  estopped  to  deny  the  valid- 
ity of  certiflcatea  issued  in  proper  form  under 
Its  seal,  and  duly  signed  b^  the  officers  author- 
ized to  issue  cerliflcates,  if  they  are  held  by 
persons  who  took  them  for  value  without 
knowledge  or  notice  that  they  had  been  fraud- 
ulently issued. 

AlUny.  South Boeton  R.  Co.tupra. 

Id  these  cases  the  certificates  were  not  "duly 
dgned  by  the  clflcers  authorized  to  issue  cer- 
tiScstes,  and  they  were  taken  under  circum- 
■taoces  which  put  tbe  laker  upon  innuiry  and 
which  affect  him  with  notice  of  all  tliat  he 
could  have  learned  by  inquiry. 

Farringlon  v.  South  Bolton  R.  Cb.  S  L.  R.  A. 


849.  1 

S/'aw  V.  Port  Philip  A  C.  Gold  Min.  Oo.  L. 
B.  IS  Q.  B.  Div.  108,  tbe  only  case  in  which  a 
corporation  has  been  held  liable  for  a  fraudu- 
lent issue  of  Block  where  tbe  certificateB  have 
Dot  been  Bigned  by  the  proper  officen,  is  readily  I  had  when  two 
18  L.  R.  A. 


dlBtingulslied  from  tbe  pre^^eni.  A  declaratlan 
to  create  au  estoppel  must  t>e  made  "by  apartv 
whose  duty  it  was  to  know  and  stale  the  truth 
and  be  relied  upon  by  one  who  bad  oo  otiier 
means  of  information  or  was  JusIiSed  io  rely- 
ingupoD  such  declarations. 
BambUton  v.  Ventral  Ohio  R.  Co.  44  Hd  551. 

C.  Allen,  J.,    delivered  the  opinion  of 

tbe  court : 

The  by-laws  of  the  defendant  corporation 
provide  that  "each  stockholder  shall  be  en. 
tilled  to  a  certifleate  of  stock  under  the  seal 
of  the  corporation,  and  signed  by  its  presi- 
dent aud  treasurer."  Tbe  ccrtlficnles  taken 
by  the  respective  plaintlSa  each  called  tor 
these  two  signatures  and  purported  to  bear 
them.  The  plaintiffs  were  therefore  apprised 
of  the  necessity  for  two  signatures.  In 
point  of  fact,  however,  the  certlUcates  did 
not  bear  tbe  signature  of  the  treasurer,  hl> 
nnme  having  been  forged  by  the  president. 
There  was  no  special  provision  In  the  by- 
laws, giving  the  president  anything  to  do 
in  respect  bo  the  issuing  of  certificates  of 
shares,  except  a  requlienient  that  he  should 
sign  all  such  certificates.  Transfers  were  to 
be  recorded  by  the  clerk.  The  purchaser 
named  in  a  transfer  so  recorded  was  entitled 
to  a  new  certificate  upon  producing  tbe  trans- 
fer to  the  treasurer,  and  delivering  to  him 
tbe  former  certificates.  There  was  no  actual 
or  ostensible  authority  In  the  president  to  Is- 
sue certificates.  He  was  only  to  sign  them. 
Tbe  certificates  taken  by  the  plaintiffs  were 
invalid  for  want  of  the  two  Bignatures  re- 
quired by  the  by-lawB. 

But  the  plaintiffs  contend  that  the  defend- 
ant is  nevertheless  bound  to  make  the  certi- 
ficateB good,  or  responsible  for  their  being 
bad,  on  the  ground  that  it  was  ne^^Ii^ent  in 
permitting  Jewett  to  remain  president  of 
the  corporation,  in  view  of  nis  previous 
known  misconduct,  and  to  have  coatrul  of 
Mrtificate  book  aud  seal,  and  tliat  the 
i  fail  within  the  principle  that  wlicre 
of  two  innocent  peraons  must  suffer  a 
from  the  fraud  of  a  tliird,  the  loss  must 
be  borne  by  the  one  whose  neBiieence  en- 
abled the  third  person  to  commTt  the  fraud. 
In  order  to  reach  this  conclusion,  it  must 
be  made  to  appear  that  tbe  frauds  and  for< 
geries  of  Juwett  were  bucIj  natural  and  prob- 
able results  of  his  continuance  in  the  office 
of  president  of  the  corporation  tliat  tho  de- 
fendant  ought  to  have  anticipated  and 
guBfded  against  them,  and  also  that  the 
plaintiffs  on  their  part  exercised  due  dill- 
"ence  and  precaution  in  accepting  the  certl- 
aitos  from  him. 

In  tlie  absence  of  any  previous  misconduct 
_j  Jewett's  part,  it  could  hardly  be  main- 
tained Uiat  there  wA  any  negligence  on  the 
part  of  the  corporation  in  keeping  its  seal 
and  book  of  certificates  of  shares  where  the 
president  could  have  access  to  them,  so  as  to 
be  able  lo  remove  blank  certifioates  from  the 
end  of  the  book  and  impress  the  corporate 
seal  upon  them.  We  are  not  aware  tliot  It 
is  customary  for  corporations  in  this  country 
to  keep  tbeir  seals  or  boobs  of  certificatea  in 
aucb  a  way  that  access  to  thera  can  only  be 
....    . —    officers  are  present. 
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The  chief  safegoaid  In  respect  to  the  cc_ 
c>tes  is  the  oecesslbj  of  two  signatures.  Aud 
accordiaelj  when  one  who  has  bad  confldenc 
reposed  m  him  has  availed  himself  of  lii 
oppurtunitj  to  commit  a  fraud  upon  otiiera 
hv  meuiB  of  forger;,  It  h^i  usually  been 
held  In  Englnnd  that  the  logs  was  not  a  nat- 
unil  ur  proDable  result  of  the  confidence  thua 
rL-poscd.  Bvea  though  it  ahowed  carelessness, 
and  tlint  it  was  too  remote  to  be  properly 
cLnrgeitble  upon  those  who  were  tbua  cr.releas 
in  reposing  the  contldcnce.  Bank  of  Ireland 
T.  Etaru'  Charitia.  6  H.  L.  Caa.  889:  StapU 
of  Engiand  v.  Bank  o1  England,  L.  R.  31  Q. 
B.  Di».  160,  176;  Oann  t.  A'orlh  BritiiA 
A'lilralaman  Co.  2  Hiirlst.  &  C.  ITS.  186. 
See  also  Vagfiono  y,  Baak  of  Englittid,  L. 
R  23  6.  B.  Div.  103,  117,  on  appeal,  h.  R. 
23  Q.  B.  Di'.   243,  2155,   263. 

The  plaintiffs  rely  much  on  S^a  t,  Ptn-I 
Philip  db  C.  Gold  Sin.  Co.,  L.  R.  18  Q.  B. 
Div.  103,  which  in  many  of  its  general  fea- 
tures much  resembles  the  present  case,  but 
with  certain  diCerences.  In  that  case  the 
secretary  of  the  defendant  Company  issued 
a  cvrlittcate  of  sharef.  with  the  name  of  a 
director  forged  by  himself.  The  person 
wliom  it  was  isBucd  bought  abares  on  t 
market,  through  a  broker,  who  received  a 
transfer  signed  by  the  secretary,  accompanied 
by  what  purported  and  in  all  respects  ap- 
peared to  be  a  regularly  issued  ceniScate  of 
ttiose  shares.  These  were  deposited  at  tbc 
company's  oftlce.  with  the  request  for  the 
issue  of  a  new  certificate,  in  the  usual  way. 
The  new  certificate  was  issued,  in  the  usual 
furm  by  the  Bccretary,  but  the  signature  of  a 
director,  which  was  required,  was  forced. 
It  waa  a  part  of  the  regular  and  authorized 
duty  of  the  secretary  to  receive  and  examine 
transfers  and  certificates  of  shares,  to  have 
transfers  registered,  to  procure  the  prepiira- 
tion,  execution  and  signature  of  certiHcates, 
with  all  requlsit«  and  prescribed  formalities, 
and  thereupou  to  issue  tbem  to  the  persons 
entitled  to  receive  them.  Moreover,  the 
Company,  after  tbe  Issue  of  the  certificate, 
paid  a  dividend  thereon,  by  check  signed  by 
the  secretary  and  two  directors.  The  decis- 
ion of  tbe  case,  which  was  not  heard  before 
the  court  of  appeal,  was  placed  on  the 
rround  that  the  Company  had  made  It  the 
duty  of  the  secretAry  to  procure  tbe  prepara- 
tion, execution  and  signature  of  certificates 
witti  the  prescribed  formalities,  and  there- 
apon  to  issue  tbem  to  the  person  entitled  to 
receive  them.  The  orincipal  fact  upon  which 
tbe  decision  turned  is  wanting  in  the  case 
before  us.  The  president  of  the  defendant 
corporation  was  not  the  proper  officer  to  Is- 
sue certificates,  and  tbe  certificates  which 
tbe  plalntitfa  received  did  not  come  from  the 
office  of  tbe  defendant  In  regular  course  of 
business,  but  tbey  were  received  by  the 
plaintiffa  under  prlv ate  and  personal  transac- 
tions between  IJiemselves  and  Jewett,  the 
president. 

Tbe  plaintiflB,  however,  contend  that  the 
preTious  and  known  misconduct  of  Jewett 
ud  been  such  that  it  diatlngulahes  the  pres- 
ent case  from  others,  and  that  hv  reason 
thereof  tbe  defendant  should  be  bel3  respon- 
■ible  for  his  acts.  This  mlsconrluct  cons^ted 
UL.  It.  A. 


in  pledging  his  shares  to  Grans  &  Co.  wheo 
tie  hrui  agreed  to  pledge  tbem  to  bis  associ- 
ates In  the  corporation.  According  to  tho 
original  understanding  when  the  corporation 
was  formed,  Eatea  &  Lauriat  subscribed  and 
paid  for  the  whole  of  the  stock,  but  there 
was  an  agreement  under  which  Jewett  was 
to  have  the  option  of  buying  one  half  of  the 
stock  at  a  certain  price  at  any  time  within 
one  year.     Jewett  was  president  of  the  com- 

Sany,  and  Jackson,  one  of  the  firm  of  Estes 
:  Irfiuriat,  was  treasurer.  In  the  absence  of 
the  two  senior  memtjcrs  of  the  firm,  Jewett 
elected  to  take  his  half  of  the  stock,  but 
stated  that  he  could  not  very  easily  pay  for 
it  then,  and  Jacksiin  consented  to  issue  the 
certificates  to  him  with  tbe  understanding 
that  he  waa  to  give  his  notes  for  tbem,  and 
that  the  firm  would  hold  the  stock  as  collat- 
eral. The  stock  was  accordingly  issued  to 
Jewett,  who  took  it.  and  did  not  pledge  It 
to  the  firm,  but  afterwards  pledged  it  to 
Evans  &  Co.  Tliere  is  no  distinct  statement 
how  it  happened  that  Jewett  was  allowed  to 
take  away  the  certificates,  instead  of  pledg- 
ing tbem  on  the  spot  to  the  firm ;  nor  how 
soon  afterwarda  be  pledged  them  to  Evans. 
Apparently  confidence  was  reposed  in  him, 
and  at  any  rato  there  is  nothing  to  show  that 
any  steps  were  taken  to  compel  ulm  to  pledge 
tbe  shares  to  the  firm  according  to  his 
promise.  What  Jackson  did  in  consenting 
to  tbe  issue  of  tbe  stock  to  Jewett  without 
retaining  them  in  pledge  was  within  his 
power  as  a  member  of  the  firm. 

On  the  whole,  we  find  nothing  to  show 
that  the  corporation  or  its  otber  memtiers  had 
rcH.wn  to  suppose  from  what  Jewett  bod  dona 
tiiat  he  would  be  likely  to  issue  forged  cer- 
tificate! of  siiares,  if  allowed  access  to  the 
certificate  book  and  seal  of  the  corporation ; 
,ind  accordingly  It  is  not  to  be  held  respon- 
sible (or  his  criminal  fraud,  as  for  an  act 
made  possible  by  its  negligence. 

In  tjic  cases  heretofore  determined  by  this 
court,  where  a  corporation  was  held  respon- 
sible for  tbe  fraudulent  issue  of  shares,  the 
certificates  were  in  fact  signed  by  tbe  proper 
officers  whose  signatures  were  required,  and 
there  waa  carelessness  on  the  part  of  tbe  presi- 
dent in  leavins  certificates  signed  In  blank 
by  himself  with  the  treasurer,  and  also  care- 
lessness on  the  part  of  other  officers  of  the 
Company.  Alien  v.  Smith  BoiUm  B.  Co.  ISO 
Mass.  300,  6  L.  R.  A.  716. 

In  each  case  tbe  entry  must  bfr— 

Judgment  oa  tM  verdict. 


Henry  8.  BROWN. 


Ho'iM.—Aidert  and  abaion  of  aim*  art  aU  prtn- 
■ou. 
aids  or  atMta  In  tbe  com- 
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Hat, 


tiuibqnon  n 

neltber  hu  nor  omM  have  aartblDc  b 

the  tmuportsUon  until  the;  are  brousht  to 


EXCEPTIONS  by  defenduit  to  rnllngs  of 
tbe  Superior  Court  for  Uiddleaex  Coanty 
made  duiing  tbe  trial  of  aa  Indictment  cbarg- 


■old  In  violatloD  of  law,  wUdt  resulted  In  d» 
feodant's  oonvictloQ.     OtarnUtd, 

Tbe  facia  safflciently  qtpear  la  the  optnlon. 

Mr.  W»lt«r  I.  Skd^or  tot  defendant. 

Mr.  A.  B.  PUlabiuT',  Attf-Oeit.,  for  tba 
Common  wealth. 

MortOB,  J.,  delifered  Uu  opinion  of  tha 

Tbe  defendant  In  tbia  caae  wm  cbaiged 
with  brin^inK  into  the  CItj  of  Lowell  cer- 
tain IntozTc&ting  liquors,  baring  reasonabla 
cause  to  beliere  tbat  tbe  same  were  intended 
to  be  sold  in  said  city  in  violation  of  law. 
It  was  agreed  at  the  trial  tbat  tbe  City  of 
Lowell  granted  no  licenses  at  the  time  named 
in  the  complaint.     It  is  well  settled  tbat  one 


MuiTloted  tn  tlie  nme  manner  u  It  he  were  tlie 
prlnclittl.  State  t.  ShenUe,  36  Kan.  IS.  Bee  also 
State  V.  Ouoadr,  IS  Ksd.  UO;  State  T.  Brown,  a 
Kan.  SO;  Stata  t.  Motler,  31  Kan.  8BS. 

BraiTOna  ^eeeut,  aetaallr  or  oanftnic1lTelr< 
when  a  arime  li  txdns  oommitteil,  wbo  advfBO. 
aids  or  abets  Its  oonunlsion,  ta  a  prlnoIpaL  United 
StatesT.  Goodlni, »  U.  a  U  Wbeat.  MO,  S  I.,  ed. 
flSB;  Dnfted  Stales  r.  WBmyo.  1  BaU.  KM;  Uolted 
etatee  t.  Kelly,  a  Sprague,  SB;  Com.  v.  Campbell,  T 
Allen,  HI;  People  t.  Woodward,  tf  OaL  KRB;  Ward 
T.  Con,  U  Bosh.  IS8;  Kenler  t.  Com.  U  Buih,  IS; 
KiofT.  State,  a  aa.m:  BawUna  t.  Bute,  18  da. 
Bffi;  BOTd  *.  Bmte.  IT  Oa.  IMi  Smith  v.  People,  T4 
IlL  lli;  WUllami  r.  State,  O  Ind.  StS;  Ooff  v.  Prime. 
X  Ind.  IW;  Bute  t.  BheUedr,  S  Iowa,  ITT:  Bhumon 
V.  People,  fiMioh.Tl;8tnnsT.  People,  M  Hloh.l; 
SUta  V.  Blokcr. »  He.  Bfe  State  t.  Darts,  »  Ha.  KB-. 
BUt»  V.  PhfUlpa.  M  Ho.  4T6:  Be«.  V.  Lmoh, »  C.  C. 
Q.  B.  tot;  Beg.  t.  HoUataon,  Id.  1B6;  Simpson  y. 
Btate.  t  Terg.  SU;  Beg,  y.  Vallis,  1  Salk.  SSSi  i 
Aiohb.  CUm.  Proo.  Hfc  HatelT  y.  SMte,  U  Oa.  3IS: 
Dean  r.  BUte,  n  Ind.  US;  Com.  v.  Knapp,  V  Pick. 
4M;  SUIe  Y.  Cheek,  IS  Irad.  L.  114;  BUta  v.  1.7111. 
bum,  1  Brav.  B87;  Baker  v.  BUta,  12  Oblo  Bt. 
na  Weldh  T.  BUta.  8  Tex.  App.  US;  Wali*  y. 
SUIe,  4  Tex.  App.  2G;  moji  y.  Btata,  11  Ark.  4B; 
Beg.  y.  Howell,  9  Oar.  ft  P.  437;  Ber-  ▼•  Traor.  e 
Hod.  ITB;  4  BL  Com.  84;  1  Hale,  P.  C  tSB;  1  Bunell, 
Crimea,  »tb«d.  4R-,  1  JHiaiton,  Cilm.  Law,  8th  ed. 

n  present  and  enoouraolnff,  oonsentlnc, 
IT  adrttinc  another  penon  to  plaoe  an  ob- 
■■---4  track,li  as  ffuUty  as  the 


however,  revaraed  on  rehearing'. 
I,  where  it  was  held 
>  the  oommlnlon  ol 
t  ezprcesed  consent  either  by 
word  or  aot  la  glveii,  does  not  make  the  peiaon 
eonsentlog  cuiltr  of  anr  offense,  f  olIowlnE  Clem  v. 
State,  88  Ind,  418:  Bute  v.  Ooz, «  Ho. ».  white  v. 
People,  81  IlL  883:  Mate  v.  HUdretta,  B  Ired.  L.  440, 
UAtn.Dea  M;  1  Wharton,  Criin.  Iaw,  I  m,a.  d. 
Persons  who  are  tnoapaUe  penonailr  of  oommit- 
tlnv  a  oertaln  «rlcae  mar  be  ponlafaed  ■■  prlnolpHli 
U  ther  take  put  as  aUters  and  abetiore,  althauKb 
(hera  Is  no  Tsterenoe  to  them  la  the  staCuta  do- 
■oriblns  tha  offense.  United  States  v.  Btevena, 
44  Fed.  Bap.  1S8;  United  BUtes  v.  BsTer.  IS  Nat. 
Bankr.  £^^.408:  BosBua  v.  State,  84  6a.  iTS;  SUte  v. 
Bprssiie,  4  B.  I.  ZS7;  Bex  v.  Potts,  Buss.  A:  B.  353: 
ADdley's  Case,  8  How  St.  Tr.  401;  Bex  v.  Gray,  T 
Car.  *  P.  IM;  Bet.  *•  Crlsfaaai.  Chr.  *  U.  m. 
Portia  eo-<iptntiing  arc  aO  prlnctpola 
Wberetwo  persons  arelolntijindicted,  onetor 
the  murderous  act,  and  the  other  tor  aiding,  abet^ 


It  Is  Immateilai  whioh  of  ti  . 
1  the  00m  mission  of  the  offense  infllote  the  wouniU 
a  the  law  Imputoa  tbe  Injury  done  by  one  as  tbe  aot 
of  theotber.  BUtav.Paytoii,TWestBep.l8i,«0Ho. 
aa.  SeeSutST.  Blan,MIHo.tl8:  MaUv.  Andeiw 
son,  I  West.  Bep.  410,  as  Ho.  SU;  £  Wharton,  Bou^ 
aide,  1 8B8:  SUte  v.  DaKon,  a  Ho.  14, 

I  blow  Inflicted  by  one  Is  a  blow  by  all  |Mr> 
Uoipants;  eooh  Is  deemed  a^ent  of  all,  and  his  aotl 
are  the  aots  of  aU.  McGlnnls  v.  Btate,  SI  0«.  IWs 
Patton  V.  SUte,  A  Ohio  Bt.  487:  Pont*  v.  BUIe,  r 
Ohio  St.  ITl;  Clawson  v.  Btate,  14  Ohio  St.  184:  BuU 
_  r.  Bute,  17  Ohio  St.  £83;  Kins  v.  Bute,  21  Oa. 
SO:  Lewis  v.  Bute,  88  Qa.  181;  People  v.  Woody.  U 
»,  BilBter  r.  SUte,  M  Ala.  107:  BuU  r.  An- 
Uionr,  1  HoOord,  U 185. 

iYoeurfnff  «onm<Nlo»  (^erlms. 

0ns  who  aota  throush  another,  even  If  that  other 
be  himself  hioompetent  to  oommlt  the  offeiue  sa 
from  insantty  or  Inlsnoy,  Is  a  prindpaL  Berry  r. 
SUte,  10  Ga.  Gil;  Blaokbum  r.  State,  S»  Ohio  Bt.  141; 
SUM  V.  Leamard,  41  Vt.  SBS;  Bei  v.  GUea,  1  Hoody, 
O.  C.  1«:  Ber-  v.  IVho-,  8  Oar.  ft  P.  al<:  Beg.  v. 
Hauler,  XOox.  a  0. 104;  Sag-  v.  Pahner,  1  Leach,  a 
a  UK;  Bussell,  Crimes,  S3;  4  Bl.  Oom.  18;  1  Hale,P.  a 
ie;lWbuton,Cnm.  I^w.Bth  ed.  I  211;  Post.  340;  1 
&Bt,  P.  a  IIS:  1  Hawk.  F.  0.  ohap.  81, 1  7. 

So  one  who  aota  throujth  the  medtuin  of  an  Inno- 
oent  agent  is  principal  in  the  orlme.  Com.  v.  HUI, 
11  Hau.  ia>;  Adams  v.  People,  1 N.  T.  1T8;  Bute  v. 
miker«oii,Ph]lL  L.  B8;  People  r.  Peabody,  91  Wend. 
471;  Oollina  v.  SUM,  t  HeUk.  14:  Be>.  v.  Ulohael.  t 
Car.  ft  P.  KO;  Beg.  v,  Haaeftn,  Id.  <T8:  Beg.  V.  Gilt- 
ford,  1  Oar.  ft  K.  m.  Bee  1  Wharton,  Cilm.  Iaw, 
8thed.lfiL 

ODeranploylngaoageiit  tossristlntlieexecutloa 
of  a  criminal  aot  f)  equally  guilty,  HcEee  v. 
Btate,  f  West  Bap.  m.  111  Ind.  R8;  1  Wharton, 
Orim.  law,  14T. 


Aaa 


:  principals  In 


At  oommon  law  all  are  piinoipals  ta  mlsdemeaik' 
ors  (Qreen  v.  SUte,  IS  Mo.  881;  SUpp  v.  Btate,  11 
Ind.  (U;  1  Wharton,  Crim.  Iaw,  8th  ed.  I  SB),  as  in 
the  Illegal  sale  of  liquors.  Com.  v.  HoDonald,  181 
Has  G27;  Oom.  V.  Major,  8  Dana,  WSl 

Inciting,  encouraging,  and  aiding  anotho'  to 
oommlt  a  mlsdemeanm'  Is  Itaelta  misdemeanor. 
JonM  T,  Borprlae,  4  New  Sng.  Bep.  IM,  84  N.  B.  MS. 

Upon  the  trial  of  a  comirialnt  obarging  the 
keeping  IntoilcattDg  liquors  for  Illegal  sale,  whcra 
there  ia  eridenoe  that  defendant  and  another  pur- 
chased liquor,  placed  it  In  bottles  and  look  It  to 
the  fair  grounds,  where  it  was  drank  by  varlona 
persons  who  paid  money  for  the  same,  the  case  was 
properly  submitted  to  tbe  Jury.  Com.  v.  Hurphy, 
147Mass.GltL  See  noCs  to  BuUet  T.  People  (OL)  1 1.. 
B.  A.111. 


CoiufOairi£Ai/iH  or  Muhachusxtts  t.  Bsows. 


who  kids  aoother  Id  comnittlng  a  misde- 
meknor  li  eqiullj  gulUj  with  coe  wbo  acta- 
mUj  commits  It  (Oom.  v.  Bay,  8  Gray.  441 ; 
Oom.  T.  DreiB,  8  Cosh.  379 ;  i'eapU  v.  fflTnn, 
4  Denlo,  129 :  I7ntbd  Btatet  t.  Oooding,  25 
U.  8.  IS  Wheat.  47^.  6  L.  ed.  6B8 :  Com. 
T.  (JttntMtt,  1  Allen,  7;  BtQ.  v.  QnainBood,  16 
Jmr.  890),  and  this  rule  hu  b^D  applied  in 
tbis  State  to  itatutor;  offeiuM  ariBlng  under 
the  Liquor  Law,  to  called.  Oom.  v.  GaUigan, 
144  Mass.  ITS.  8  New  Eng.  Itep.  801 ;  Oom. 
T.  Murph),  146  Maaa.  250. 

In  Hie  present  caM  there  wa*  no  teittmon; 
directly  connectisK  the  defendant  with  the 
trsntportation  of  tiie  llquora  which  he  was 
cli»rged  with  bringing  into  the  City  of  Low- 
ell. The  next  question  Is  whether  there  wm 
any  evidence  tending  to  show  that  he  aided 
or  abetted  in  any  way  In  bringing  them  into 
that  city.  And  we  think  there  was  such 
evidence. 

The  defendant  was  the  agent  in  Lowell  of 
the  New  England  Despatch  Company,  which 
was  a  common  carrier  between  Boston  and 
Lowell  and  other  places.  He  drove  one  of 
the  wagons  in  Lowell  and  hired  and  bad 
charge  of  the  other  drivers  there.  In 'the 
ordinary  course  of  the  business  of  the  com- 

eoy  some  of  the  goods  carried  by  It  to 
well  were  received  and  transported  In  the 
following  way  i  CustomeTS  In  Lowell  wrote 
their  orders  which  were  enclosed  in  sealed 
enTelopesdlrectedtocertainpartics  In  Boston, 
and  oent  or  brought  tbetu  to  the  company's 
crfBce  In  Lowell.  Sometimes  the  defendant 
took  them  and  sometimes  others  In  the  offlce, 
but  ^eneially  the  cashier.  These  orders  were 
pat  into  a  messenger's  box  In  the  ofilce  and 
were  taken  by  the  messenger  to  Boston  and 
there  delivered  to  the  various  parties  to  whom 
they    were    directed.      AnoOier    person, 


the  baggage  master  of  the  Boston  &  Hsine 
Railroad,  who  placed  them  In  the  baggage 
car  under  the  charge  of  one  of  the  company^s 
Lowell  messengers  and  on  the  way  to  Lowell 
tfaey  were  checked  off  by  the  messenger  on 
the  way  bills  accompanying  the  goods. 
Neither  the  defendant  nor  any  of  the  em- 
ployes knew  the  contents  of  uie  orders  and 
the  way  bills  did  not  describe  the  contents 
of  the  packages.  When  the  goods  arrived  at 
Lowell  they  were  delivered  to  the  employSf 
of  the  company,  of  whom  tlie  defendant  wai. 
one,  and  they  delivered  them  to  the  parties 
ordering  them. 

The  liquors  in  question  were  brought  Into 
Lowell  by  the  company  in  the  ordinary  courst 
of  business  as  thus  described,  but  the  de- 
fendant had  no  personal  knowledge  that  they 
had  been  ordered  or  ven  to  be  received  at 
Lowell  till  they  wer:  in' the  company's  offlce 
at  Lowell  and  none  of  the  other  employls  ' 
fhe  I^well  olUce  knew  of  It  till  the  messe 
ger  checked  oS  the  packages  containing  them 
after  the  train  hod  left  Boston.  There  was 
evidence  tending  to  show  that  a  part  of  the 
llquora  described  In  the  complaint  ' 
marked  "B  Club"  and  that  the  defendant  told 
(me  of  tbe  government  witnesses  that  liquors 
marked  "B  Club"  were  to  Im  delivered  to 
18L.R.A. 


such  persons  in  Lowell  as  should  be  dealg* 
nated  by  a  man  named  Bartlett  in  Lowell; 
and  a  short  time  prior  to  the  8th  of  Septem- 
ber, 1800,  the  day  named  in  tbe  complaint, 
liquors  marked  ^B  Club"  on  the  boxes  of 
which  were  the  company's  tags  had  been 
found  in  places  fn  Lowell  whereJiquorswera 
illegally  sold.  There  was  also  evidence  that 
the  defendant  knew  or  had  reasonable  causa 
to  believe  that  a  portion  of  the  liquors  in 
question  were  intended  to  be  sold  in  Lowell 
In  violation  of  law  and  that  the  express 
company  had  previously  brought  intoxicat- 
ing liquors  into  Lowell  with  such  knowledge 
or  with  reasonable  cause  to  believe  that  it 
be  sold.    It  also  appeared  that  the 


illegal  dealers  therein  and  had  replied  that 
be  was  not  doing  different  from  other  express 
companies  and  was  not  doing  as  much  as 
some  of  the  others.  It  further  appeared  that 
teams  under  defendant's  direction  had  been 
delivering  Ifquors  constantly  since  the  first 
of  Uay  and  he  stated  in  tbe  course  of  his 
testimony  that  he  had  to  see  that  things  went 
on  right,  that  he  had  charge  of  the  teams  and 
drove  some  himself ;  that  he  first  took  charge 
after  the  goods  reached  Lowell  and  that  hs 
meant  he  wasn't  bringing  so  much  beer  as 
the  rest  of  the  companies.  . 

Upon  this  evidence  it  was  clearly  compe- 
tent for  the  jury  to  Qnd,  as  they  must  have 
found  undQr  tbe  Instructions  ot  the  court, 
that  the  despateh  company  undertook  the 
business  of  transi>OTting; Intoxicating  liquors 
to  Lowell  indiscriminately  as  a  general  aud 
habitual  practice  where  it  knew  or  had  rea- 
sonable cause  to  believe  that  the  same  were 
Intended  to  be  used  In  violation  of  law.  And 
the  ]u^  must  tiave  further  found,  as  they 
were  also  Justified  In  doing  under  the  iu- 
BtmctloDS  of  the  court,  that  the  defendant 
knew  that  such  was  its  course  of  business  and 
knowingly  assisted  and  aided  in  the  same  by 
his  own  acts  and  that  the  liquors  In  question 
or  a  part  of  them  were  brought  into  Lowell 
In  pursuance  of  such  general  course  of  busi- 
ness in  which  the  defendant  so  participated 
and  were  in  fact  illegally  transported,  and 
that  defendant  performed  a  necessary  part  of 
the  machinery  In  carrying  on  this  illegal 
business. 

The  defendant  cannot  excuse  himself  oji  the 
ground  that  be  did  not  know  that  the  order 
was  sent  from  Lowell  for  the  liquors  in  ques- 
tion or  tbat  he  did  not  know  they  were  com- 
ing from  Boston  until  they  were  received  at 
the  company's  office  In  Lowell  or  that  he  did 
not  himself  bring  them  or  manually  aid  In 
bringing  them  from  Boston  to  Lowell,  and 
could  not  have  forbidden  or  controlled  their 
transportation  from  Boston  to  Lowell.  When 
Uie  liquors  arrived  at  Lowell  he  knew  or  had 
reasonable  cause  to  believe  that  they  were 
intended  for  sale  In  Lowell  in  violation  of 
law.  He  had  reason  to  know  from  the  course 
of  the  huainess  tbat  they  had  been  brought 
to  Lowell  from  Boston  purauant  to  an  order 
from  a  dealer  In  Lowell  to  a  dealer  in  Boston, 
And  he  knew  that  when  they  arrived  at  Low- 
ell both  the  shipper  In  Boston  and  the  orderer 
In  Lolrell  exnected  that  he  would  aid  in  fof- 


i»a 


Iowa  BtiPBam  Codbt. 


Jlb«. 


Trarding  tbem  U>  tneir  deetlnatlca  In  Iiovell. 
He  himself  expected  to  do  tbis  and  W  do  It 
u  one  step  tn  the  trBiisportaCion  from  tbe 
vendor  Id  Boston  Co  tbe  purcbaaer  and  illegal 
celler  in  Lowell.  In  the  Etrict  sense  of  tbe 
words,  tberefore,  be  was  aiding  la  bringing 
Into  Lowell  intozf eating  ilquora  wltbreawiii- 
able  cause  to  believe  tbat  tbey  were  to  be 
tbere  sold  in  violation  of  law.  He  wu  one 
link  in  tbe  chain  of  trans portatl on  from  the 
shipper  In  Boston  to  the  Illegal  seller  in 
Lowell  and  he  hnowlngly  and  voluDtarllj 
occupied  that  position.  It  waa  not  nece«atT 
ttmt  be  thould  know  at  Averf  moment  and 


every  Bt«p  what  everyone  else  dtd  who  waa 
engaged  in  aiding  or  abetting  or  committing 
tbe  misdemeanor.  So  far  as  he  wag  conoemed 
all  that  was  necessary  was  that  it  sboutd  ap- 
p«ir  that  he  bnowingly  allied  in  the  com- 
mission of  the  misdemeanor  charged.  If  h« 
did  be  was  liable.  Reg.  v.  BieiiSaa,  S  Car. 
&E.  3S0. 

For  these  reasons  a  majoritv  of  tlie  court 
think  that  there  was  no  error  la  the  instruc- 
tions and  that  the  defendant's  nquesis  wers 
rt^tly  refused. 


IOWA  BUFREUE  COURT. 


MT.  ZION  BAPTIST  CHURCH  a  at, 
Appt4., 

H.  A.  WHITHORB  tt  at. 
(....Iowa....) 


ebiirob  property  to  the  piopagatloa  01 
ooDCrarr  to  Baotlat  artlolcs  of  taitb  and  ohurok 
oovensnls;  and  on  attempting  to  do  so  tbar  mar 
IM  enjoined  from  ln(«rferinK  wllb  tbe  proper  use 
and  ooDtrol  of  the  propertj  bj  the  mlnorltr. 
I.  Tha  dneUoB  «^  m  BmpUat  eooaeU  ms 
Um  Joint  Mkll  oTbotb  Jkettviia  of «  Bap- 
tut  Chnrob,  vbloh  agree  to  accept  It  aa  final. 


ne  dootrlna  of  a  rellsioua'ooDgTetration,  adh»' 
Knoe  to  whiota  Is  a  condition  of  roembenbli),  mutt 
be  determined  b7  Its  rulio,  oonaUtutlOD,  or  by- 
lava.  Rast  Norway  I^ke  S.S.L,  Churoh  v.  Hal- 
voreon.  O  Hlnn.  SB. 

Tbe  churob,  or  spiritual  body,  as  to  lli  dootrloe, 
■OTemment  and  w<aatatp,  Is  to  be  Bovemed  and 
leytilated  by  Ita  own  peoullar  rules.  While  Uok 
QuarterlyHeettawv.  Whll«LiOk  Quarterly  Heet- 
tn«.  SB  Ind.  U8;  Cbase  v.  Cheney,  M  111.  SBS.  11  Am. 
Bep.  lOL  Bee  Qlbwo  v.  ArmstroDR,  I  B,  Hon.  481; 
Bouldbi  V.  Alezaader,  St  U.  S.  Ill  WalL  181,  a  Ii.  ed. 
SK  Watson  v.  Garvlo.  U  Uo.  SSSi  Halo  v.  Everett 
IB  N.  H.  «,  ]«  Am.  Bep.  ffij  Coanltt  T.Betonned 
Prot.  Dutch  Cburoh  o(  New  Froapect,  M  N.  T.  SU; 
Beformed  Frot.  Dutch  Cburoh  v,  Bndford,  8  Cow. 
ai;  DleflMidoct  V.  Canajobaito  Bet.  CkL  Ohurch,  80 
Johca.  It;  Vuiarla  v.Taaooncellca,  81 DL  SB;  &iin- 
nenmeyer  V.  Bubre.  8t  IlL  18%  Happy  v.  Morton.tt 
IU.aB8:naldv.neld.»Wend.8M;  Oaff.T.  Grear.SB 
Ind.U8. 

Intheoaieot  Gable  v.  UlUer,  10  Paige.  WT.  1  U 
•d.  IIIB,  the  learned  cbanoellor  doutKed  Che  aonnd. 


versed  by  thehtgh«atoourtlnt>ilB  State,  by  a  vote 
of  lourteen  to  three.  Chase  v.  (Cheney,  mwra;  Mil- 
ler V.  Gable,  2  Denlo,  19S. 

l%e  deoUlon  of  a  reUgloua  JodloaCory  aa  to  what 
Is  oonalReiit  with  a  parUoular  dooCrlne  Is  oonolu- 
■ive  on  civil  courts.  East  Norway  lAke  N.  &  lu 
Church  V.  Halvoraon,  npro. 

Whether  any  oivll  tribunal  In  the  Blate  oonld  In- 
terfere ut  prevent  the  molarity  of  the  oorporBCon 
In  a  religious  SOOteCy  from  Introduolng  ohangea  In 
the  doctrloce  or  modes  of  worship  In  their  ohurobes 
as  they  might  deem  eipedleat:  where  all  religions 
are  not  only  tulerated.  but  are  entitled  to  rqual 
protecllon  by  tbe  principles  of  the  CJonstltutlon.— 
giuvrc.  Miller  v.  Qabla.  X  Denlo,  fits. 

BellglDus  doctrines  will  be  examined  by  dvll 
oourta,  when  rights  of  property  depend  on  adber. 


o  brai 


le  bet 


ol  adhering  to  or  teaoblng  them ;  but  no  attempt 
wUt  be  made  to  determine  their  abetraot  truth 
18L.B.A. 


In  falthfol  to  their  aileglanoe  la 
IS  doctrtnea  are  Ua  "rlghtlul 

"It  (Va.)  U  L.  B.  A. 


Church  properCv;  1IC1<.  tn  ishom  dmCs. 

The  tlUe  to  ohuToh  proper^  of  a  divided  congre- 
gation Is  In  tbe  faction  in  harmony  with  III  own 
law  and  eoelealsstlcal  laws,  usages,  eustoms,  and 
prlDdplea,  Uclloberia  v.  Moody,  1  West.  Bep.  88G, 
IS  Ho,  App.  SB;  Boshl'B  A]«. «  Fa.  ME. 

An  organised  church  oaaaot  be  devested  of  Its 
property,  even  by  a  majority  of  Its  members,  until 
dlabuided  or  disrupted  ecoordlng  to  custom.  Mo- 
Bobens  T.  Moudy,  nv"K  Vensble  v.  Ooffmao,  1 W. 
Ta.8n. 

Honey  lalaaa  for  a  apeol&a  purpose  by  a  congre- 
gation does  not  veat  absolntely  In  dther  bishop  or 
priest,  but  belongs  to  the  congregation;  and  trus- 
tees appointed  by  the  oongiegatlon  to  receive  tt. 
Amlsh  V.  QeltaauB,  Tl  Iowa,  in. 

A  oonveyance  to  trustees  for  the  itfe  of  a  relig- 
ious society  eieouCss  a  legal  estate  In  the  oongiega- 
Hon  Itself.  Ferasler  v.  Selbert  (Fa.)  S  Cent.  Hep. 
Til;  Brendle  v.  Oermao  Bel  Cong,  of  Jackson  Tirp. 
88  Pa.  Ofi;  GrlffltU  V.  Oope,  IT  Fa.  M. 

A  conveyance  to  trustees  of  a  religious  sodety, 
without  nsmlnn  them,  or  any  of  them,  vesta  the 
title  In  tbe  corponitlon  named  In  the  deed,  snd  not 
hi  any  Individuals.  Safth*P,tX)alOo.T.Blnghsm, 
BT  Mo.  in. 

A  majority  of  aeoeders  cannot  oairy  tbe  eburA 
property  Into  a  sepamta  connection.  See  Gable  v. 
Miller,  ID  Paige,  Cff,  1  L.  ed.  IIU;  Sen  V,  Bolton,  IS 
N,  J.  L.  fSt. 

An  Act  providing  for  the  aoatlnireiioy  of  a  dlvi». 
Ion  of  a  religious  soolety,  the  majorl^  to  declila 
to  which  branch  the  oongregatlon  shall  thereafCa> 
belong.  Is  void  so  far  as  IC  diverts  the  trust  propmr- 
ty  from  the  Intended  uses.  See  noes  Co  Itnley  v. 
Brent  (Va.)  U  L.  B-  A.  Ut. 


)  14  L,  H.  A.  618;    IB  L.   R.  A.  43.1;  22  I,.  H.  .\.  101;  24  L.  R.  A.  61Si 


Mt.  ZiotJ  Datiist  Csuboh  v.  Whitmorb.  IW 

a  tBugbt  by  the  majortty  faction  [  rated  December  18. 1851 ,  and  ot  tlie  lime  ol 

«te  uui.  -a  harmoay  with  the  leaoiilnas  ot  the  .  jia  orsaniialioa  adopliDK  tiie  HrlicK-s  of  [flilli 
deuomlnBtlon,  ta  conoluBlve and  maybe  adopted  I  ami  coyeoant  publUbed  in  tie  toiiiutee  of  the 

iBthebasiior  ItaaetloQlnBiTlngthe    pgj  HoineB  Bapliat  Association   in  tlie  yca" 


coDtrol   ot  the  ohurah  property  ti 
(action.  y^^^  ^  j^llj^j 

APPEAL  by  coraplalnantfl  from  a  decree  of 
the  District  Court  for  Van  Bureo  County  in 
favor  ot  defendanta  in  a  salt  brou^bt  to  enjoin 
defendants  from  unlawfully  using  certain 
cburch  buildings  and  records  and  from  inter- 
fering witb  complainants'  lue  of  the  same. 
Seterted.  _  ,  , 

The  ticlB  are  stated  Id  tbe  opinion. 

3la»n.  Craig,  MaCrary  *  Cp«Ih  and 
Sloan,  Work  *  Brown,  for  appellants: 


Tbe  Mt.  Zion  Baptist  Otanrcb  va»  Incorpo- '  Rep.  41B. 


The  Church  thus  organized  cannot  be 
conrerted  inlo  a  different  churcb,  even  though 
the  Churcb  to  which  it  is  changed  had  subse- 
quently Ihc  same  failh. 

StT-tt  ComUlutiotuU  PreAy.  Church  v.  (ten- 
gregational  8oe.  23  Iowa,  588, 

That  cannot  be  done  inside  of  tbe  Church 
bj  a  majority  which  they  could  not  do,  by 
trying  to  transfer  the  church  property  to  a  dif- 
ferent denomination. 

2  Walt,  Act.  &  Def.  262;  Hale  t.  Eeerett,  B8 
N.  H.  9,  16  Am,  Rep.  82;  Einktadf.  VeSet,  0 
Buih,  6S0;  aehjtar/t  App.  67  Pa.  188,  S  Am. 


Where  a  sohlsm  baa  ocouned  in  a  ofaurch  organl- 
^tioti  eaoh  party  may  alternate  in  the  weekly  use 
ol  the  ehuroh.  Bowden  v.  McLeod,  1  Bdw.  Oh.  BBBt 
•  L.ed.!9r. 

i>faCineMon  bettwen  ehurcft  and  owiwruitnn. 

Tbece  ta  a  dbtinotloD  between  the  church  and  the 
oorporatlOD.  A  obmoh  le  an  InteBral  part  of  the 
oorporatloD,  OT  inther  It  Is  the  oorporatlon  in  111 
■plrltual  capacity,  Hardin  v.  Beoond  Bapt.  Obuich. 
Gt  Mlob. !».  Bee  I*«yor  V.  Clpperly.  7  Palfce,  281. 
4  L.  ed.  1M;  HobertBon  t.  BuIIIom.  11  N.  T.  2ia 
BeUpOCt  T.  Tooker.SB  Barb,  m;  BurrelT.  Anoolate 
Ber  OiaTOh,  U  Barb.  IBS:  MlUer  t.  Qable,  t  Denlo. 
«B;  Ftirraria  t.  TasoODCdlea,  81  HI.  Bh  Oalklna  v. 
C&eaer. «  D'-  «*  Keyier  v.  fltamlfer,  «  Ohio. »»; 
Bbannoa  t.  Fn»t.  8  a  Kon.  »B;  Qennan  BvangeU- 
ou  CoD«.  T.  PTMkr.  17  lA.  Ann.  127;  O'Hara  y. 
SHOk,  90  Po.  *77;  Sobter  y.  Trinity  Ohuroh.  100  Uass. 
1;  Woliatli  T.  Ctampbdl.  18  Kloh.  Ill;  Hale  y.  Bver- 

Oper^eobuTOh  as  sacb,  tbe  legal  tribunals  do 
not  profess  to  have  any  lurlsdlotlon  whatever,  ex- 
cept to  protect  the  dvll  rijrbte  of  others,  and  pre- 
KTve  tbe  pnbUo  peace,  fAasay.Cbeney.fiS  nLNB, 
It  Am.  Rep.  101, 

Wben  It  appeanto  have  been  tbe  Intention  ot  the 
founder  of  a  Iniat  for  rellKloas  wonblp.  that  a 
puUoulBT  dootrine  should  be  preached,  It^is^ot  In 
Uie  powee  of  the  truBte«,  or  of  tbe  - 
to  alter  the  desiKoed  objects  of  the 
liary^CharcbCa«e,7Serc.*B.Ii8^  Den 
U  N.  J.  I^  180. 

B  oannot  fssten  on  Uie  InsUtutloa  Uie  pro. 

a  of  dootrtiMe  oontrary  to  thoee  which 
id  br  the  founder  of  tbe  society.  Nor 
can  an  tbe  other  members  of  the  consreKBtfoo  oall 
npoD  a  stngle  remalntng  tiintea  to  effectuate  auob 
chann.  CratodalUe  v.  Aikman.  1  Dow,  P.  0.  1: 
Foley  V.  Wontner,  a  Jac.  *  W.  MB:  Leslie  v.  Blmle, 
I  Bus*,  lit  Davis  T.  JeoMna,  8  Ves.  A  a  IBS;  Mim- 
on  V,  MlteheO.  8  UyL  *  a  11, 1  HyL  A  E.  ua. 

}t  tbe  minority  of  a  obureh  oonffresation,  not 
aotbis  wllbln  the  leKular  orBanlsaUon,  atit  togetb- 
w  and  oMume  to  elect  trustees,  there  ia  not  the 
oolor  of  an  election  which  will  make  them  ds  /oeto 
oDoers.  Aat  Norway  lake  N.  B.  Ii.  Ohuroh  v, 
Halroison,  tf  Minn.  K8. 

J«rt«d(rtton  0/ otofl  eotirto  oo«r  reMffiom  ossofltotww. 

Blfftata  of  i»opesrty  or  of  contract,  of  rellgloui 
orgaolsatloiM,  are  under  the  protection  ot  the  law. 
and  tbe  aotiouB  ot  their  memt>ecs  gubleot  to  Its  p 
•trainta.  Wataon  v.  Jonm,  81  D.  8.  IB  WaU.  OTS. : 
IbOd.  MB. 

Courts  bavins  no  acolealaatlcal  jnrladiotlon  ca; 
not  revto  or  question  ordhiarT  aots  of  ohuroh  dls- 
1SL.R.A. 


cipllne.  TheironlyJurisdlotlonBlpowerarlseatrom 
Iba  ranfltotlns  claims  ot  tbe  partlee  to  the  ohuroh 
prooerty  and  the  use  ot  It.  flild.;  Chrlat  Chunih  v. 
Phllllpa,  5  DeL  Ch.  US. 

Civil  courts  will  Interfere  with  oburches  or  re- 
llnioiuassoolstlons  only  when  rigbia  of  property 
and  dvU  rights  are  mvolved.  Orimee  V.  Harmon. 
8S  lad.  118;  Ferrarla  v.  VaBOoncellea,  81  lU.  40: 
Dleffeudort  v.  C^najoharie  Bef.  CaL  Church,  n 
John*.  IS;  Qerman  Bef.  Ohnroh  v.  Belbert,  8  Pa.  SSI; 
Shannon  v.  Trcet,  8  a  Hon.  aiB:  QarUn  v.  Peniofc, 
6BiiBb,lUI.SAm.L.Befr.N.  B.11I):  forbea  v.  Eden. 
L,  a  1  H.  L.  Bo,  App.  588. 

Where  there  b  a  lohism  In  a  rellstons  aoclety, 
tboivb  the  ezlstenoe  of  the  peoullar  fsitb  or  doc- 
trines ot  etiher  branah  may  be  Inatdeolally  involved 
m  an  Inqulrr  relaCtve  to  tbe  rinhts  of  property,  all 
that  tbe  court  can  do  ta  to  enforaB  the  otnervaiioe 
and  ezecuUou  Of  an  ascu^tained  trust  Hale  v. 
Bverett,  IS  N.  H.  71;  People  r,  Bteele,  8  Barb.  avr. 

Where  property  laoonveyedtoaiellcioussoulMT 
_:>  promote  the  leacblngs  of  particular  iell«1oua 
dooGrlnes,and  tbe  funds  areattempted  to  be  divert- 
ed to  the  support  ot  dUIeieot  dootrlnee,  chancery 
under  Its  genMalJurtedlotion  over  trust  will  inter- 
fere for  the  purpose  ot  oarryinff  out  tbe  iDtentioD 
of  tlie  donors.  Boberison  v.  BuUlooa,  B  Barb.  IM. 
From  the  early  days  ot  GhrtoUimlty  Unitarian 
and  Trinitarian  have  always  been  deemed  antaso- 
nistlc  systems,  and  the  courts  have  decided  that 
funte  given  to  support  tbe  teooblng  of  the  one  ot 
tbem  are  misemployed  and  perverted  when  applied 
to  support  tbe  tea^inr  of  the  other,  and  have  re- 
drewed  such  mloemplorment.  Atty-Geu.  v.  Pear- 
Bon,  8  MeriV.  868,  7  BIm.  ttO;  Shore  v.  Atty-Geo.  • 
dark  A  F.  865:  Atty-Gen.  v.  Shore.  11  aim.  (KB:  Atty- 
Gon.  V.  WllBon,  Ifl  Sim.  aO;  Atty-Gen.  v.  i>rum- 
mood.  1  Connor  k  I..  !10, 1  Dru,  *  W.  868;  Atty-Gen. 
V  Button,  7  Ir.  Bq,  612,  O*;  Millar  -  ■"-'•'-  " 
Donlo,  tf«i,  MB:  I  Story,  Bq.  11191,  O, 

Oouris  will  examine  mto  prooeedlnn 
)K>diea  with  ludulgenoe,  and  wiU  suppose  their  pro- 
ceedlngi  done  In  oonf  ormltr  wltli  existing  rlchto, 
Atber  than  m  btom  uaurpaHon  ot  authority.    Ha- 


'.  Oable,  1 


^^, ESD.  a.SWbeat.44fi,eL.ed.m. 

'bi  detarmlnlnK  tbe  queeUon  of  lesitlniate  buoom- 
ston  ot  a  loliffloiis  sodcty.  where  a  separation  has 
token  ptaoe,  a  ooort  will  adopt  the  rules  of  such 
sooiety  and  enforce  tts  polity  In  tbe  spirit  and  to 
(he  effeot  for  which  It  was  deaUrned.  Hottmann  v. 
BartUng-.ES  Neb.  876. 

Where  the  Couitltutlon  It  silent  as  to  tbe  Inter- 
pretation ot  oertaln  books  adooted  by  it.  hi  respect 
to  which  houeet  dlllerenoes  of  opinion  arise,  civil 
.'ourts  will  not  hold  that  adlieienoe  to  either  Inter- 
nrata-Uon  fpso  fael/>  dissolves  member^lp.  East 
Norway  Lake  H.  a  L.  OiuTah  v.  Halvorscu.  <■ 


Iowa  Sdpbxiu  Coust. 


In  case  of  flio  dlTUoa  of  a  teKgiooi  corpo- 
latioD,  the  title  U)  Ibe  cbarch  propert;  will  te- 
main  vit^  tboae  who  retalD  tbdr  connection 
with,  and  conform  to  the  nsaen  and  discipline 
of  the  organtzallon  with  which  they  have  been 
connected,  although  Ibej  may  conslitute  onlj 
a  Diinoritj. 

3  Wait,  J 

T,  (Mder, _, .  _„.  .      _, 

Niteburgh  Auoe.  Ref.  Church  v.  Thtoiogieal  Bern. 
Tnateet.iS.J.'Ea.Tl:  OiJteinTiatiM.S.Chvreh 
T.  Wood,  S  Ohio,  ®8;  Ferraria  v.  VatametlU*, 
2S  m  4Hi  Leieit  t.  Wation,  4  Bush,  338; 
Bouldin  v.  AUxaitder,  Sa  n.  B.  IS  Wail.  131, 
SI  L.  ed.  69. 

When  property  Is  conveyed  to  a  religious 
corporation  to  promote  the  teacb log  of  parilcu- 
lar  letieioua  doctrinei,  and  the  funds  are  at- 
tempted to  tie  diverted  to  different  doctrines, 
it  is  the  duly  of  chancery  to  interfere. 

MiUcr  T.  G<Me.  a  Denlo,  492;  Soihe$  App. 
as  Pa.  463,  8  Am.  Rep.  370;  EoUmann  v. 
BaTtling,  23  Keb.  875. 

Equity  will  award  the  possesilon  of  the 
properly  to  those  who  are  the  true  adherents 
to  the  doctrines,  teachings  and  faith  of  the 
church,  and  enjoin  the  secedera  from  the  true 
faith  of  the  church  from  in  any  manner  inter- 
fering with  them  therein. 

Bchnorr't  App.,  BothCt  App.  and  Bottmanit 
v.  Bartling,  mpra;  Kniiitrit  v.  LutAeran 
OhunAei  of  St.  John  and  St.  Peter.  1  Sandf. 
Ch.  439,  T  L.  ed,  888;  Qrimt*  v.  Harmon,  SS 
Ind.  198;  Stat»  v.  Farru,  46  Mo.  183;  Ei»ot't 
App.  63  Pa.  438;  Htnderton  v.  Huntar,  59  Pa. 
886;  Feiul  v.  Flrtt  German  Soe.  of  M.  B. 
Ohureh,  9  Ean.  093:  MeRinnm  v.  Qriggt,  S 
Bush,  401. 

If  the  trust  was  created  for  the  benefit  of 
those  adhering  to  a  particular  denomination, 
oouria  of  law  wlU  acoept  and  follow  the  deter- 
mination of  the  proper  eccleaiostical  tribunals 
as  to  who  are  adhering  and  In  subordination  to 
tbnt  denomination. 

Firtt  Conititutional  I^rtAy.  Ohureh  v.  Oon- 
ortgationta  Soe.  38  Iowa,  067;  2  Wait,  Act.  & 
Def.  p.  258;  Harmon  v.  DrOier,  1  Speers,  Eq. 
87;  ahate  v.  Cheney,  68  HI.  609,  10  Am.  L. 
Beg,  N.  S.  295;  Qerman  Rearmed  OAureh  v, 
Seibert,  8  Pa.  391 ;  McQinnit  y.  Wataim,  41  Pa. 
»;  Connm  V.  R^ormea  Prot.  Hutch  Church,  4 
Lans-  889,  affirmed- 04  N.  Y.  6G1;  Lueat  v. 
Oau.  9  Bush,  397. 

The  holders  of   the  legal  title  to  church 

aer^  are  regarded  in  a  court  of  equity  as 
Ing  it  in  trust  for  the  maiolenanee  of  tho 
faith  and  worship  of  the  organization,  and  any 
diversion  of  it  to  another  use  is  so  far  a  breach 
of  trust  as  lo  demand  the  interposition  of  the 

Harmon  v.  Hreh^Kad,  Knitktrn  v.  Lutheran 
Ch-archa  of  St.  John  &  St.  Peter,  lupra;  Atty- 
6en.  V.  Pearton,  8  Merlv.  368;  Baker  v.  FaU*, 
10  Mass.  487;  BUbbim  v.  Jenningt.  10  Pick. 
137;  Watton  v.  Jonet,  60  U,  S.  18  Wall.  680, 
90  L.  ed.  666. 

Mewi.  Wberrr  A  Walk«r,  for  appel- 
lees; 

If  there  be  a  difference  of  opinion  between 
the  plaintiffs  and  defendants  as  to  what  the 
Bible  teaches  with  reference  to  sanclif  cation, 
and  the  <ufendacla  are  in  a  majoiitv  and 
plaintiffs  a  minority,  acoordinc  to  Baptiat 
1SL.B.A. 


practice  and  usage  there  Is  but  one  remedy. 


Congregalional  Soe.  28  Iowa,  S68. 

The  council  had  no  power  to  render  tnj 
judgment  of  any  kind.  If  It  la  claimed  to  tie 
anything  more  tnan  merely  advisory,  then  it  is 
not  such  a  tribunal  as  the  practice  of  the  Bap- 
tist Church  authorizes, 

Hiacoi,  Baptist  Church  Directory,  pp.  139- 
131,  noiet  1.10;  "The  Baptist  Church  UanuaT 
by  Dr.  J.  M.  Pendleton. 

The  investigation  of  a  dispute  between  mem- 
bets  or  a  church,  by  a  committee,  according 
to  chuich  regulatlona,  though  applied  for  by 
both  parties  and  attended  by  both,  can  have  ni 


law. 

3  Walt,  Act  &  Def.  p.  366. 

The  legal  tribunals  of  the  Stale  have  no  JQ- 
risdiction  over  the  church  or  its  members.  It 
la  not  the  province  of  courts  of  justice  to  de- 
cide or  to  inquire  what  system  of  religious 
faith  is  most  condstent,  or  what  religious  doc- 
trlnea  an  true  or  what  are  false  in  any  case. 

3  Wait,  Act.  &  Def.  p.  366;  Chaee  v.  CAeney, 
58  lU.  608,  11  Am,  Rep.  102;  Hartford  Firtt 
Bapt.  Ohitrch  v.  WilhereU,  8  Paige,  396.  8  L. 
ed,  159;  Laiogor  v,  Oipperly.  7  Paige.  381,  4  L. 
ed.  159;  Sobertton  v  Bulliont,  9  Barb.  64; 
HiefeJidorf  v.  Oani^harie  Btf.  Oal.  Church,  30 
Johns,  IS;  German  Ref.  (&UTeh  v.  Stibert,  3 
Pa.3Bl;  ShanncnY.Froet.SB.'M.on.2S8:  Oar- 
tin  V.  Peaifk,  5  Bush,  110;  Stale  v.  Hebrew 
Congregation  "Bitperted  of  Judah,"  VSIa.  A31B, 
205,  33  Am.  Rep.  318;  StaU  v.  Farrit,  45  Uo. 
183;  Lueat  v.  Caie,  9  Bush,  297. 

The  civil  courts  will  uot  revise  the  acts  or 
decisions  of  churches  or  religious  sooielies  up- 
on ecclesiastical  matters,  but  will  interfere  only 
when  civil  or  property  rights  are  Involved. 

SaU-v.  Firet  Beg.  Bapt.  GAureh,  63  Iowa,  26; 
Bird  v.  St.  Marff»  Church,  Id.  668;  Fadnett ». 
Braunborg,  73  Wis.  367. 

Grsjiger,  J.,  delivered  Qte  opinicm  of 

the  court : 

The  Mt.  Zion  Baptist  Chnreli  was  organiwd 
In  October.  1843,  and  Incorporated  in  De- 
cember, 1861,  and  is  located  at  Bonaparte, 
in  Van  Buren  County.  In  1853  it  became  tho 
owner  of  lots  10  and  11,  In  block  13,  ia 
Bonaparte,  and  baa  erected  buildings  thereon 
for  the  use  of  the  society,  Including  a  church 
and  parsonage.  The  articles  of  association 
provide  that  the  articles  of  faith  and  church 
covenants  published  In  the  minutes  of  the 
Des  Moines  Baptist  Association  in  the  year 
1848  shall  be  the  articles  of  association 
adopted  by  this  church,  together  with  sucti 
rulea  of  order  as  we  mav,  from  time  to  time, 
adopt,  and  the  same  Is  hereby  adopted."  In 
ISB.'S.  because  of  the  teacbtnga  of  one  Aura 
Smith  and  bis  brother,  of  an  eiperience  op 
condition  of  "  aanctlfication  by  a  second  ex. 
perience,"  or  "sinless  perfection,"  there  were 
aifferences  of  opinion  and  trouble  among 
the  memtmrs  of  the  Church,  The  pastor  of 
the  Church,  Bev.  C.  L.  Custar.  one  H.  A. 


Ht.  Ziok  B*miiT  Chdjioh  t.  Whithoki. 
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Wliitmore  uid  othera,  were  regarded  as  ad- 
herenta  of  the  doclrine  thus  tauglit,  ocd 
placed  under  charges  of  heterodoxy,  with  s 
request  that  &  council  of  mlnistera  aod  dea- 
oona  be  conveiied  to  hear  and  adjust  the 
complaints.  The  penoiu  thua  charged  were, 
at  a  regular  meetiuc  of  the  church,  without 
trial  or  inTestlfcatKiD,  exonerated  from  the 
charge  bf  a  motion  for  that  purpose.  This 
action  wm  had  on  the  7th  of  Jauuarj,  1888. 
On  the  4th  of  February  thereafter  charKes 
were  preferred  against  J.  D.  Israel,  L.  H, 
Hills,  J.  H.  Hurphy,  Mrs.  Troulman,  aud 
Mrs.  Coz.  who  were  of  those  opposing  the 
alleged  new  doctrines.  The  charges  were ; 
"  (1)  for  disreKard  of  authority ;  refusing  to 
■ubmit  to  the  requirements  of  the  Church  ; 
setting  aside  the  authoritj  and  majorttj  of 
the  Church  tn  its  actions  and  rulings;  (2) 
for  contention  and  strife ;  causing  diTislon ; 
being  leaders  of  evil  i  destroying  the  peace 
of  the  Church ;  attempting  to  divide  the 
Church ;  £8)  for  false  witness,  testifying  to 
things  known  to  the  Church  to  be  entirely 
false,  against  Bro.  C.  L.  Custar  and  other 
members  of  the  Church  In  good  standing." 
Tliere  was  no  trial  upon  the  charges,  but  the 
Church  proceedings  show  as  follows :  "The 
charges  are  of  such  a  natura  as  to  require 
immediate  action,  and  motion  to  exclude  the 
Eurtlea  named  from  the  fellowship  of  the- 
CJhurch  carried,"  The  record  from  this  for- 
ward recognlEes  two  "factions"  In  the 
Church,  one  designated  as  the  "Whlttnore 
faction, "  and  the  other  as  the  "  Israel  faction ;" 
*nd  they  are  so  generally  spoken  of  In  the 
record  s^  arguments,  the  Whitmore  faction 
being  largely  in  the  majority.  On  Uie  6lh 
of  June.  1888,  the  Israel  faction  about  fifteen 
in  number,  assembled  at  the  bouse  of  Mr. 
Israel,  and,  because  of  the  difficulties  exist- 
ing in  the  Church,  caused  by  the  false  doc- 
trinea  being  taught  in  the  Church  by  the 
"former  pastor,  Rev,  Custar,  and  other 
members  of  the  Church,  .  .  .  namelv, 
aanctiflcation,  a  second  blessing,  especially 
to  be  sought  for.  and  sinless  perfection,  and 
1^  using  uDScHptUTftl  discipline,"  decided 
that  they  constituted  "the  true  and  original 
Baptist  Church  of  Bonaparte ;"  and  It  is  this 
<M'ganizatloD„  with  certain  of  Its  members. 
that  are  parties  plalntifi  for  and  on  behalf 
of  Iboae  naving  a  common  Interest ;  tlw  de- 
fendants  beioK  H.  A.  Wbltmore  and  others, 
tcx  and  on  beoalf  of  those  "aasociating  and 
acting  with  tltem."  The  Israel  faction,  after 
deddlne  that  It  was  the  Church,  called  to 
its  series  at  pastor  Ber.  J.  L.  Cole,  and 


■ought  the  pofessioa  and  nse  of  the  church 
bnilding  and  property  then  in  the  pcesessioi] 
of  the  Vniitm(»e  faction,  which  was  refused. 


On  the  lit  cd  August,  1888,  a  council  of 
asren  Baptist  ministers  assembled  at  Bona, 
parte,  at  the  Joint  call  of  the  two  factions. 
«im1  the  following  is  the  record  of  the  matters 
tobesnbmltt«d  tolt: 

"The  statement  of  reasons  for  calling  the 
oonncll  was  read  by  the  minorl^,  of  which 
tlw  following  is  a  aynopsls :  '  (1)  That  two 
braCbcn,  WnlUm  and  Attn  Smith,  being 
pmfenedly  ministers  of  the  gontel,  came  into 


fectfon,  inviting  all  professing  Christians  to 
seek  this  experience,  and  rldlcultDg  Chris- 
tians  who  Mlled  to  accept  this  luTltatioD, 
and  Anally  urging  thosa  who  did  accept  this 
invitation  to  attend  holiness  praver  meetings. 
That  Brother  C,  L.  Custar,  a  farmer  pastor 
of  this  Church,  and  several  members  of  this 
Church  followed  after  these  Smith  brothers, 
and  accepted  the  aforesaid  doctrine.  (3) 
That  Brother  Custar  taught  this  dpptrlne  from 
the  pulpit  of  this  Church.  That  a  holiness 
prayer  meeting  was  organized  in  the  spring 
of  1885,  and  carried  on  till  May,  1888.  That 
members  of  this  Church  professed  entiro 
sand  Ideation,  neglecting  the  regular  meet- 
ings of  this  Church  for  holiness  meetioea. 
That  this  doctrine  became  a  means  of  dis- 
turbance and  alienation  of  feeling  among  the 
members.  (8)  That  the  teaching  and  accept- 
ance of  this  false  doctrine  has  oeen  a  causa 
of  the  difference  of  opinion  and  of  the  action 
'nority  In  organizlDg  the  new  body 


others. 

"Reasons  for  calling  a  council  were  read 
on  behalf  of  the  majority  party,  of  which 
the  following  is  a  copy:  'The  Bonaparte 
Baptist  Church  organized  the  council  to  ex- 
amine iU  faith  and  practice;  its  faith  wlih 
reference  to  the  doctrine  of  sanctillcation ;  its 
practice  or  discipline  with  regard  to  the  ex- 
clusion of  certain  members  of  tlie  church, 
who  have  since  formed  another  organiTstioD, 
and  claim  to  be  the  original  and  true  Bona- 
parte Baptist  Church.  We  want  to  know  if 
we  have  so  far  departed  from  the  faith  onca 
delivered  to  the  saints  that  we  can  no  longer 
be  recognized  as  a  regular  missionary  Baptist 
Church.  We  desire  to  know  wherein  we  nave 
wronged  those  whom  we  have  excluded,  that 
we  may  confess  the  same,  and  do  all  in  our 

f lower  to  repair  the  broken  walls  of  our  be- 
oved  Zion.  [fllgned]  H,  A.  Whitmore,  C. 
L.  Custar,  Com. '  " 

J.  D.  Israel  and  H.  A.  Whttmors  as  -  lead- 
ers," and  on  behalf  of  their  respective  fac- 
tions, signed  the  following :  "  For  the  sake 
of  peace  and  harmony,  and  for  the  glory  of 
OUT  common  Lord,  It  is  hereby  agrwd  that 
the  flndings  and  recommendations  of  this 
council  shall  be  accepted  as  flnal,  and  In  the 
fear  of  and  by  the  help  of  God,  we  will 
carry  them  out  in  spirit  as  well  as  in  letter. 
[Signed]  J,  D.  Israel,  H.  A.  Whitmore." 
mcb  party  selected  a  person  to  conduct  the 
examinations  in  its  behalf,  and  the  record 
states  that  the  examination  was  "thorough, 
satisfactory,  and  conducted  in  good  spirit." 
Revs.  Cole  and  Custar  were  appointed  to  re- 
ceive the  decision  ol  the  council  "on  behalf 
of  their  parties,  respectively,"  and  afterwards 
the  council  unanimously  returned  the  follow- 
ing flndings:  "  (1)  We  find  that  the  doctrine 
of  entire  sanctlfication,  tAnsht  by  the  Smith 
brothers.  Miss  Romack,  and  confessedly  also 
by  Bro,  C.  L.  Custar,  in  the  Church  is  not 
in  harmony  with  the  teachings  of  the  Baptist 
denomination  which  deny  Instantaneous  aanc- 
tiflcation,  the  so-called  second  blessing,  and 
sinless  perfection.  We  hold  to  a  true  spirit- 
uality In  OUT  churches ;  to  a  high  standard  of 
Clirliman  living ;  to  pTogressive  attainmaDt 


Iowa  Sufbbmx  Ooubt. 


Jvsm, 


lome  inslBQces  destroTing  tbe  churches  them- 
aelves;  and  should  be  uvoided  aa  a  dcadlj 
error.  We  are  rejoiced  at  the  noble  stand 
taken  bj  Bro.  C.  L.  Cuatar  in  confesaine  his 
error  fn  respect  to  this  doctrine,  and  we  trust 
that  juster  views  of  scripture  teaching  on 
this  point' mar  preTall  in  this  Church  and 
community.  (2)  Tbe  council  recommend 
that  the  teaching  of  the  above  erroneous  doc- 
trine of  second  experience  or  entire  sanctifl- 
catiun  be  taught  in  this  Church  no  more,  for- 
ever; and  that  the  teaching  of  it  in  this 
Church  or  permitting  it  to  be  taught  In  the 
Church  Is  a  lust  cause  for  church  discipline. 
(S)  We  find  Lhat  the  exclusion  of  the  three 
members  of  the  choir  was  Justiflahle  and 
regular,  and  we  recommend  to  the  joung 
ladles  Uiat  tber  make  suitable  acknovledg- 
ment  to  the  Church.  (4)  We -And  that  the 
exclusioD  of  J.  D.  Israel,  L.  H.  Hills.  Jos. 
Mui    •      " ■  .  "       - 
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recommend  that  the  action  of  the  Church 
excluding  them  be  at  once  rescinded. 

At  a  regular  meeting  of  tbe  Church  August 
19,  1888  (both  factions,  as  we  understand), 
the  decision  of  the  council  was  on  motion 
accepted,  and  the  action  of  the  Church  In 
expelling  J.  D.  Israel  and  others  on  tbe  4th 
of  FebruaT7  was  rescinded.  At  a  meeting  of 
the  Church  on  tha  10th  of  September,  1888. 
the  Church  annulled  Its  action  of  August  19, 
and  again,  on  the  8d  of  NovemlMr,  it  took 
action  on  the  findings  of  the  council  sep- 
arately, and  rejected  numbers  1  and  3,  being 
thoee  with  reference  to  the  doctrine  of  sanc- 
tiflcation.  The  petition  recites  the  substance 
of  the  foregoing,  and  contains  avennents  that 
tbe  defendants  and  those  associated  with 
them  have  departed  from  the  faith  and  prac- 
tice of  tbe  Baptist  Church,  and  are  using 
.  the  church  building  and  records  for  tbe  bene- 
fit and  promotion  of  doctrines  and  a  faith 
contnuj  to  and  In  violation  of  the  faith, 
covenants,  and  practice  of  the  Baptist  de- 
nominatlonB,  to  maintain  which  the  said 
Church  was  or«uiIzed  and  the  buildings 
erected.  Tbe  relief  sought  is  that  the  de- 
fendants be  restrained  from  interfering  with 
the  plaintiS  In  the  free  use  of  the  church 
bullaings  and  property  for  their  legitimate 
use  as  a  piace  of  wor^ip  and  teaching  the 
doctrines'  of  the  denomination. 

The  answer  puts  in  Issue  the  allegations 
of  the  petition  that  the  defendants  have  de- 
parted from  the  faith  and  practice  of  the 
Baptist  Church,  and  are  using  the  church 
property  or  records  for  s  purpone  in  viola- 
tion of  the  teachings  and  doctrines  of  tbe 
denomination,  and  deny  ttiat  the  plaintiffs 
■re  denied  the  free  use  thereof  for  any  legiti- 
mate purpose.  Tha  council  found  the  doc- 
trine of  "entire  sanctiScatlon, "  aa  taught  by 
Smith  brothers,  was  "not  In  harmony  with 
the  teachings  of  the  Baptist  denomination," 
but  "subversive  to  the  very  end  sought," 
ftnd  "destructive  of  the  peace"  of  the 
churches.  The  correctness  of  this  doctrine  as 
a  rule  of  faith  and  obaetvance  In  the  Baptist 
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Church  iru  in  dispute  between  tbe  factions. 

It  was  not,  as  Indicated  by  appellees'  argu- 
ment, a  question  of  the  truth  or  falsity  of 
the  doctrine  on  scriptural  authority,  but  woa 
it  in  accord  with,  or  subversive  of,  the  cov- 
enants and  practice  of  the  Baptist  Church, 
with  the  limitations  imposed  by  its  articiei 
of  association?  This  wbb  a  purely  theolog- 
ical question,  and  a  council  of  theologians 
from  that  church  was  a  proper  tribunal  to 
determine  such  a  question,  and  was  so  recog- 
nized and  agreed  upon  by  the  parties.  It  is, 
however,  contendecl  by  appellees  that  they 
are  not  bound  by  this  finding  of  the  coun- 
cil, and  we  notice  their  reasons,  or  at  least 
some  of  them.  Much  stress  is  laid  upon 
the  fact  that  each  Baptist  society  is  an  in- 
dependent iMdy,  with  no  higher  ecclesiasti- 
eat  authority  for  Its  control ;  that  Its  form 
of  government  is  congregational  where  a 
majority  govern ;  and  that  it  is  within  itself 
"a  little  republic."  It  should  be  In  mind 
that  It  is  the  distinctive  character  of  tbe 
Baptist  Church  government  tliat  is  relied 
upon  to  make  it  an  exception,  and  free  it 
from  the  generally  expreMed  rule  of  law, 
bv  which  a  minority  of  an  association  may 
claim  Its  property  against  a  majority  seek- 
ing to  divert  it  from  Its  legitimate  use.  A 
quotation  from  appellees'  argument  will  in- 
dicate clearly  the  objection  to  be  met.  It  Is 
said:  "Yes,  we  repeat  again  if  this  Church 
or  any  other  Baptist  church  desires  to  change 
Its  'articles  of  faith'  or  belief.  It  may  do  so, 
if  a  majority  of  its  mem'bera  concur  therein. 
If  It  desires  to  change  to  a  Mormon  church  it 
may  do  so,  and  no  person  or  persons,  no  man 
or  body  of  men,  either  civil  or  ecclesiasti- 
cal, has  any  right  or  power  to  Interfere.  It 
owes  no  allegiance  to  any  man  or  body  of 
men,  except  a  majority  of  Its  own  members. 
It  has  no  ixeed  except  the  Bible,  and  the 
right  of  ita  own  members  to  interpret  that 
according  to  the  dictates  of  their  own  con- 
sciences. If  a  majority  of  the  members  of 
that  Church  believe  the  Bible  to  teach  a  cer- 
tain doctrine,  then  that  is  '  Baptist  doctrine, ' 
because  that  Church  has  the  right  and  tlie 
power  to  determine  for  Itself  what  the  Bible 
teaches,  and  no  other  church  or  churches  has 
any  ri^t  to  interfere  therein.  ,The  Baptists, 
as  a  denomination,  have  no  creed.  There  is 
Such  thing  aa  a  one  Baptist  church  with 
!  Baptist  creed  or  belief.  All  there  Is 
of  'Baptist  creed'  consists  in  the  right  of 
each  separate  church  to  interpret  tlie  Scrip- 
tures for  itself,  and  to  say  for  ilaelf  what  It 
believes  the  Scriptures  to  teach.  There  ore 
as  many  'Baptist  churches'  as  there  are  aev- 
eral  societies  or  congregations.  There  are  aa 
many  'Baptist  denominations  or  creeds'  as 
there  are  several  societies  or  congregations 
which  have  given  expression  to  their  belief 
of  what  the  Scriptures  teach."  Afterwords 
follows  the  concluaton:  "  We  conclude,  then, 
if  there  be  a  difference  of  opinion  between 
the  plaintifFs  and  defendants  as  to  what  the 
Bible  teaches  with  reference  to  sanctification, 
and  tbe  defendants  are  in  a  majority  and 
plaintiSs  a  minority,  according  to  Baptist 
practice  and  usage  there  is  but  one  remedy, 
namely,  'tliey  may  retire,  and  find  a  home 
In  some  other  church ;  or  ttiev  mar  (Vganiie 
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themwlTes  into  ■  new  one. '"  This  exclu- 
eiveness  of  govemment  within  the  strict 
linea  of  ecclesiastical  sutliorlty  mej  l>e  cod- 
ceded  :  but  we  are  constrained  to  doubt  that 
any  writer,  either  upon  eccleHiastlcal  or  civli 
law,  where  a  controveray  involved  the  right 
of  a  minority  of  an  association  to  have  its 
property  devoted  to  the  purpose  for  which  it 
was  given  or  granted,  has  laid  down  a  rule 
■o  broad.  A»  we  tbiolc  these  statements  and 
tlie  conriusion  lay  at  the  foundation  of  other 
errors  into  which  appellees  have  fallen,  a 
brief  consideration  of  them,  and  some  rules 
of  law,  will  render  a  consideration  of  many 
questions  unnecessary. 

Let  it  be  nndewtood  at  the  out«et  that  we 
are  not  adjudicating  the  right  of  any  person 
to  a  religious  belief  or  practice,  nor  are  we 
to  determine  the  truth  or  falsity  of  the  doc- 
trine of  " lanctlfication, "  or  "sinless  perfec- 
tion." Upon  authority  so  general  aa  to  be 
beyond  question  It  is  held  that  property  given 
or 'set  apart  to  a  church  or  religious  associa- 
tion, for  its  use  in  the  enjovment  and  pro- 
mulgation of  its  adopted  faith  and  teachings, 
is  by  said  church  or  association  held  In  trust 
for  that  purpose,  and  any  member  of  the 
church  or  association,  less  than  the  whole, 
may  not  devest  It  therefrom.  The.  following 
cases  more  or  lesa  directly  sustain  the  rule, 
and  are  but  a  few  of  the  many  Ijearing  on 
the  question :  XtMcem  v.  Lulhiran  Ghvreha 
of  St.  John  A  a.  Fleler,  1  Bandf .  Ch.  489.  7 
L.  ed.  888;  Attv-6en.  t.  Pearttm.  8  Meriv. 
SOS  :  Baker  y.  FiUei.  IS  Maw.  487 ;  SU^btTui 
T.  Jenningt,  10  Pick.  173;  Hale  v.  Enereit, 
83  N.  H.  »r  Lavijier  v.  Oipperlg,  7  Paige, 
881,  4  L.  ed.  156;  Bartf/>rd  Mrtt  Ba/pt. 
Chvreh  v.  WUhereU,  8  Paige,  29«,  3  L.  ed. 
1S9 ;  Harriiion.  v.  ffoyfe,  M  Ohio  St.  364 ; 
JErfrf  V.  mod.  9  Wend.  401 ;  CaSfe  v.  MiUer. 
10  Paige,  627,  4  L.  ed.  1118,  2  Denio,  492; 
Oineinnati  M.  E.  Chtireh  v.  Wood.  5  Ohio, 
£84;  Bapm  t.  MbrUm,  88  III.  896;  Lawtan 
V.  Kolbenian.  61  111.  407;  Dtiblin  Cote,  88  N. 
H.  4119  r  Watim  v.  Janei,  80  U.  8.  18  Wall. 
679,  20  L.  ed.  666 ;  Fadnem  v.  Braunbcrg,  73 
Wis.  257 ;  FiTtt  Conaitutiojial  Pretbg.  Ohureh 
¥.   Gongrtsational  Soc.  28  Iowa,  1567. 

The  Ht.  ZIon  Baptist  Church  came  lnt« 
possession  and  ownership  of  the  property  It 
now  holds  nnder  a  profession  of  faith  and 
practice  limited  by  the  "articles  of  faitfiand 
church  coveuanls  published  in  the  minutes 
of  the  Des  Moines  Baptist  Association  in  the 
year   1848,"  which  we  understand   to  accord 


covenants,  and  the  teachings  with  which 
tbev  accord,  are  a  limitation  on  the  trust  or 
use  to  which  the  property  may  be  applied. 
Mice  distinctions  or  shades  of  opinion  on 
doctrinal  points  or  practice  do  not  merit  tlie 
Interference  of  a  court  of  equity,  and  it  is 
only  when  the  departure  from  the  faith  is  so 
substantial  aa  ' 


by  the  parties  dcclnred,  in  effect,  the  doc- 
trines taught  by  Bmithbrotherstobeadeadly 
error,  and  destructive  of  the  peace  of  the 
Church.  Treating  this  finding  for  the  pres- 
rn'  as  legitimate  and  true  fur  the  purooses 
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of  the  case,  and  the  situation  is  tliat  property 
Eiven  and  devoted  to  the  promotl<iu  of  the 
Baptist  Church  is  being  us^  for  its  deatruc. 
tion  Appellees'  conteution  because  of  Ilieir 
claims  for  the  distioctive  or  independent 
chaiacter  of  the  Baptist  Church  by  which  a 
majority  may,  without  limitation,  govern, 
would  permit  this  result.  They  take  tho 
Scriptures  as  the  only  limitation  upon  or 
authority  over  the  power  of  the  cburcli,  both 
as  to  spiritual  and  material  affairs,  nithlQ 
the  church ;  and  wherein  the  members  may 
differ  the  majority  control,  without  reference 
to  the  original  purposes  oi  their  association. 
The  error  of  appellees  in  their  claim  for  the 
'Independency  of  the  majority  In  a  Baptist 
church  lies  In  a  mistaken  conception  of  wliat 
should  be  understood  by  "  government. "  The 
power  of  the  majority  to  govern  is  derivative, 
and  the  source  Of  derivation  limits  the  power. 
The  organization  gave  birth  to  the  Cliurch, 
and  a  power  to  govern  the  Church.  The 
Church  Is  Baptist  because  of  the  faith  and 
covenants  that  make  it  so.  It  Is  not  the  faith 
and  covenants  that  need  or  are  to  be  governed, 
but  the  members  in  the  enjoyment  and  ful- 
fillment of  the  same.  The  power  to  govern 
the  Church  gives  no  power  to  change  the 
Church  or  the  faith  and  covenants  that  Bx  ita 
character.  The  property  of  this  Church  li 
the  common  property  of  all  Its  members,  and 
each  has  such  an  interest  therein  that  he  may 
Insist  that  it  shall  be  devoted  to  the  religious 
faith  for  which  it  was  given.  The  manner 
of  the  application  is  delegated  to  the  Judg- 
ment of  a  majority  of  the  members  of  the 
Church,  but  there  is  no  delegation  of  author- 
ity to  the  majority  to  apply  it  to  tho  ad- 
vancement of  a  church  of  another  faith  by  a 
direct  transfer,  or  by  changing  the  faith  of  a 
majority  of  the  members  of  tne  Chupih.  It 
is  when  such  an  attempt  Is  mode  that  a  court 
of  equity  will  interfere  to  protect  the  right! 
of  a  minority  In  having  the  trust  property 
applied  In  accord  with  the  original  Intent. 
In  Sehnorr'e  Appeal.  67  Pa,  188,  it  is  said ; 
"When  the  founders  or  donors  have  clearly 
expressed  their  intention  that  a  particular 
set  of  doctrines  shall  be  taught,  or  a  partic- 
ular form  of  worship  and  government  main- 
tained, it  is  not  in  the  power  of  Indivlduali 
having  the  management  of  the  Institution  at 
any  time  to  alter  tlie  purpose  for  which  it 
was  founded."  In  the  same  case  it  is  further 
said:  "In  church  organizations  those  who 
adhere  and  submit  to  the  regular  order  of  the 


Pa.  463 ;  Botlmann  v.  Bartling.  22  Neb.  375. 
If  perchance  a  bare  majority  of  some  Bap- 
tist church  should  determine,  on  scriptural 
authority,  their  right  to  a  plurality  of  wives, 
and,  against  the  protests  of  a  minority,  de- 
vote the  propertv  of  the  church  to  the  ad- 
vocacy and  practice  of  such  a  doctrine,  under 
the  claim  of  appellees  that  the  church  "owes 
no  allegiani?e  to  any  man  or  body  of  men," 
civil  or  ecclesiastical,  except  a  majority  of 
its  members, "  the  only  redress  of  the  minority 
would  be  to  retire  from  the  cliurch,  and  leave 
tho  property  to  the  majority  for  such  a  pur- 
pose. Such  a  surrender  of  civil  rtehte  la 
without  support  on  any  principle  of  natural 
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Jiutice,  and  we  belleva  wltboiit  the  unctfon 
of  any  Judicial  tribnnal.  We,  of  course, 
tieat  and  nnderBtand  th«  argumenta  and 
claims  of  parties  as  to  the  law  to  be  appli- 
cable to  the  propert;  iateieai  of  a  church, 
for  it  is  the  only  question  Involved  In  tUs 
suit. 

It  is  caid  in  SAnorr't  Amtai,  in  a  very 
similar  coanection,  that  "toe  gnarantj  of 
leilgiouB  freedom  liai  nothing  to  do  wit'h  the 
property.  It  does  not  guarantee  freedom  to 
■teal  churches. "  The  thought,  with  no  intent 
or  reason  to  Impute  a  criminal  or  dishonest 
purpoae  in  this  case,  ii  not  without  appiicn- 
tion  to  the  marvelous  freedom  from  interfer- 
ence claimed  for  a  majority  in  a  Baptist 
church,  becanse  of  a  congregational  or  inde- 
pendent form  of  government.  It  is  further 
■aid  in  the  same  connection  that  such  freedom 
"secures  to  individuals  the  right  of  with- 
drawing, forming  a  new  society  with  such 
creed  and  government  as  they  pleaae,  raisinff 
from  their  own  means  another  fund.  an3 
building  another  house  of  worship ;  but  It 
does  not  confer  on  them  the  right  of  taking 
the  property  oonseonted  to  other  uses  by 
those  who  may  now  be  sleeping  in  their 

Mt.  Zlon  Baptist  Church  was  organized  in 
1843.  and  prospered,  without  dissension,  till 
18BS,  when  this  new  doctrine,  which  had  not 
before  been  taught  or  recognized  in  the 
Church,  was  introduced.  With  its  introduc- 
tion began  trouble,  resulting  in  a  division 
of  the  Church  upon  religious  lalth  as  justified 
by  the  Bible.  Not  alone  the  finding  of  the 
council,  but  the  record  on  other  irrounda, 
leads  to  the  conclusion  that  at  the  ofganiza- 
tioD  of  the  Church  and  long  after  it  was  not 
thought  of  ss  B  doctrine  of  faith  or  belief  In 
the  Church.  The  newness  and  singularily 
of  the  doctrine  In  that  Church  and  commun- 
ity senmed  to  render  it  one  for  eapeClal  teach- 
ing and  information,  leading  to  Uie  holding 
of  "holiness  meetings;"  and  the  truth  of 
such  religious  experience  was  in  dispute 
among  professing  Christians,  and  especially 
in  the  Baptist  Church.  Copious  citations 
from  the  Scriptures  and  from  religious  treat- 
ises are  made  in  support  of  a  doctrine  of 
sanctlfication  which  It  is  neither  our  province 
to  deny  nor  affirm.  It  is  likely  true  that  one 
purpose  of  these  citations  Is  to  show  that  the 
■onctlBcation,  the  teaching  of  which  the 
council  found  to  be  a  deadly  error,  was  not 
that  taught  by  defendants,  but  tiiat  it  was  a 
doctrine  of  sanctiflcation  in  accord  with  the 
teaching  of  the  Baptist  Church,  which  fact 
will  be  hereaft«r  noticed. 

It  is  urged  that  the  finding  of  the  council 
are  without  force,  and  not  binding  upon  the 
defcudants  or  on  this  court,  because  the 
church  knows  no  tribunal  except  the  church 
Itself,  and  hence  the  action  of  the  council  is 
void.  But  has  not  this  independent  body  a 
right  to  act  for  itself, — to  agree  upon  a  law- 
ful method  of  adjusting  any  dlUerencea  it 
may  bavet  Where  is  the  power  to  gainsay 
iu  right  to  do  so?  We  do  not  hold,  ^r  it  is 
not  OUT  province,  that  for  the  purpose  of 
church  abaervance  the  findings  of  the  council 
are  obligatory.  Such  la  purely  a  matter  of 
ecclesiastical  direction  and  authoritv:  but 
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the  eocleatastfcal  question  there  detennlned, 


as  to  the  fact  of  the  doctrine  tAugfat  by  Smith 
brothom  being  error  against  the  faith  of  tlte 
Church,  we  think  is  conclusively  settled,  and 


that  it  may  be  shown  in  the  civil  o. 

matters  of  which  they  take  jurisdiction,  when 

material  to  the  question  at  issue.  A.  reference 
to  the  reasons  for  calling  the  couucii  shows 
this  doctrinal  question  to  have  been  In  dis- 
pute, and  the  majority  recognised  Itself  aa 
a  party  to  a  controversy  on  a  doctrinal  ques- 
tion, Uie  settlement  of  which  was  for  the 
"sake  of  peace  and  harmony,  and  for  the 
glory  ot  our  common  Lord."  It  was  by 
common  consent  a  method  of  settling  the 
creed  ot  the  Church,  and  their  acts  in  this 
respect,  being  of  alt  the  members,  are  as 
available  in  the  civil  courts  to  protect  prop- 
erty rights  as  are  their  acts  at  the  oriranlza- 
tion  of  the  Church  in  fixing  its  creed  and 
character.  It  will  be  obsen^  that  we  are 
not  holding  that  the  recommendations  of  the 
council  are  of  like  effect,  nor  ore  we  attach- 
ing legal  signification  to  them.  They  do  not 
go  to  the  conditions  that  fix  property  rigbta 
with  which  we  deal.  After  the  majority  has 
recognized  itself  a  party  to  a  controversy  that 
should  be  s>^~tled  in  the  interest  of  peace  and 
harmony,  the  claim  that  it  should  Itself  sit 
in  judgment  to  determine  the  controversy  is 
somewhat  novel.  The  minority  lay  at  the 
door  of  the  majority  the  charge  of  heresy. 
The  majority  say:  "We  constitute  the 
Church.  All  power  is  vested  In  the  Church, 
and  hence  in  us.  We  determine  that  the 
charge  is  false."  This  is  the  precise  claim 
made  by  appellees  ss  to  the  power  of  a  ma- 
jority, and  ft  is  the  precise  action  taken  by 
appellees  as  a  majority  in  Mt.  Zion  Baptist 
Church,  after  which  the  council  was  called, 
the  action  of  which  It  would  now  repudiate. 
In  view  of  this,  the  claim  of  the  majority 
that  "  if  it  desires  to  clionge  to  a  Mormon 
church  It  may  do  so,  and  no  person  or  per- 
sons, no  man  or  body  of  men,  either  civil  or 
ecclesiastical,  has  any  I'Ight  or  power  to  In- 
terfere," is  not  slrange.  The  position  leads 
to  this:  Consider  the  majority  of  a  particu- 
lar Baptist  church  aa  guilty  of  the  grossest 
violations  of  and  the  widest  departure  from 
the  church  covenants  and  faith.  Bein^  ac- 
cused by  the  minority,  the  accused  sit  in 
judgment,  which  it  declares  in  its  favor, 
and  then  pleads  the  Judgment  It  declares  as 
conclusive  of  its  innocence,  because  no  other 
man  or  t>ody  oF  men  has  authority  to  inter- 
fere. However  such  a  rule  may  serve  in 
lurely  ecclesiastical  relations,  we  unhesltat- 
Qgly  My  the  civil  law  — "''  — '  ■""• —  '* 
t  wnere  the  result  is  to  d 
from  Its  proper  channel. 

But  It  is  said  the  council  did  not  find  that 
defendants  believed  or  taught  the  doctrine  of 
anctificstion  as  taught  by  Smith  brothers, 
,nd  it  Is  true  that  it  is  not  in  terms  so  found, 
.Ithough  the  inference  U  quite  conclusive, 
f  it  was  so  found,  the  same  reasons  would 
>ot  exist  for  our  treating  it  as  conclusive  as 
.n  case  of  the  doctrinal  point  before  dis- 
cussed. The  inquiry  as  to  the  conduct  of  the 
defendants  involves  that  before  and  after  the 
proceedings  of  the  council,  and  becomes  a 
fact  for  us  to  find   from  the  evidence.     The 
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e  ezteot  Uie  doctrine  was 
1  iered  and  taught  except  as  to  a  fevr,  Includ- 
iag  the  pastor,  who  at  or  before  the  aittloK 
of  the  council  confessed  his  error,  would 
leave  us  In  MilouB  doubt  ou  this  quest ioo 
but  for  what  transpired  after  the  Bitting.  On 
the  lath  of  August  the  Church  jincludlng 
the  defendants)  accepted  the  actioD  of  the 
council  in  purmiHnce  of  their  agreement,  and 
to  this  and  the  subsequent  action  of  the 
Church  we  attach  much  troportance  in  deter- 
miniDg  the  tact.  The  council  had  only  found 
that  the  particular  doctrine  of  lanctillcation 
taught  by  Bmith  brothera  was  error,  and  the 
acceptance  of  the  finding  reached  to  no  other 
doc^ine.  The  recommendation  that  It  be 
taught  no  more  in  the  CbuTch  was  only  the 
"  sWTe  erroneous  doctrine. "     On  the  10th  of 


by  further  action.  It  re]e<ned  tha  acticm  of 
the  council  as  to  nld  finding  and  recom- 
mendations, and  accepted  it  in  other  respects. 
Hins  it  is  seen  that  the  maJoritT-  organiied 
aa  a  cbnrcb  has  In  effect  declared  its  adher- 
ence to  the  erroneous  doctrine,  and  refused  to 
abide  bv  the  recommendation  that  it  should 
■  not  be  rurtber  taught  in  the  Church.  If  the 
doctrine  tauglit  bj  Smith  brothers  was  not 
that  entertained  bj  defendants,  whjr  reject 
the  finding  that  It  was  tana  r  If  it  was  not 
the  intention  to  teach  It  tn  the  Chnrch,  why 
reject  the  recommendation  Uiat  it  should  not 
be  further  taughtl  This  conduct  of  the 
majority,  in  the  light  of  other  facts,  is  quite 
conclusive,  to  our  minds,  of  both  its  Mllef 
in  the  doctrine  and  its  purpose  to  teach  It  In 
the  Church.  But  as  a  reason  for  the  action 
of  the  Chnrch  in  repudiating  the  findings  it 
Is  said ;  " The  church  had  no  rirbt  to  sign 
the  agreement,  because  it  cannot  delegate  its 
anthoritj,  and  the  signing  of  the  agreement 
was  dlBioralty  to  Christ,  and  a  surrender  of 
the  cardinal  principle  of  Baptist  practice, 
namel^,  church  independence."  There  is  a 
■eeming  inconslRtcncj  between  the  language 
and  conduct  of  the  majority  in  this  resped;. 
The  disloyalty  to  Christ  appears  to  hare  been 
In  making  the  agreement  to  abide  by  the  ac- 
tion of  the  council,  because  of  a  surrender 
of  principle.  But  the  majority  rejects  part 
of  the  findings  of  the  council  and  accepts 
other  parts,  one  of  which  was  favorable  to  it. 
We  do  not  see  how  to  Bust*in  appellees' 
claim,  eicept  upon  the  theory  that  the  dis- 
loyalty in  making  the  agreement  depended 
on  the  character  of  the  findings  under  It, 
which  we  do  not  think  would  be  claimed. 
It  is  again  said:  "For  the  defendants  to 
have  accepted  these  findings  would  have  been 
for  them  to  admit,  not  that  they  were  teach- 
ing or  intending  to  teach  any  such  doctrine, 
but  that  0.  L.  Custar,  their  former  pastor, 
to  whom  they  had  given  a  letter  of  recom- 
mendation to  a  sister  church,  had  been  t«ach 
ing  the  doctrine  of  sinless  perfection,"  But 
Rev.  Custar  was  present  at  the  meeting  of 
August  IB,  when  the  church  accepted  the 
action  of  the  council,  and  took  his  letter  of 
dlamiaslon  at  that  time,  and  took  part  In  the 
proceeding,  favoring  the  acceptaooe;  and 
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the  findings,  which  he  was  a  nnmnfttee  ot 
the  majority  to  receive,  show  that  he  had 
been  confessedly  a  teacher  of  the  same  doc- 
trines aa  Smith  brothers,  and  confessed  hit 
error.  How  can  we,  in  the  light  of  such  a 
record,  accept  the  claim  of  the  majority  that 
in  rejecting  the  finding  and  recommendation 
they  were  acting  in  the  Interest  of  the  pastor? 
Other  claima  are  made,  as  tbat  the  parties 
were  by  the  coimcil  required  to  sign  the 
agreement  which  was  wrong,  but  nothins  in 
the  record  shows  but  that  it  was  not  entirely 
voluntary  as  to  all  parties.  It  is  further  said 
that  the  action  of  a  council  is  only  advisory, 
and  that  it  ia  never  binding.  The  rule,  aa 
claimed,  has  the  aupport  of  ecclesiastical 
authorities,  but  the  agreement  in  this  case 
made  It  more  as  to  Its  effect  on  the  property 
Interests  of  the  Church.  It  is  a  question  en- 
tirely different  from  that  pertaining  to  con- 
science, or  the  genera]  rules  for  church  gov- 
ernment, as  to  which  the  authorities  cited 
have  especial  reference.  It  should  be  kept 
in  mind,  to  avoid  misapprehension,  that  we 
have  only  treated  the  findingB  of  the  conncil 
as  conclusive  In  so  far  as,  by  an  agreement 
of  the  entire  body  of  the  Church,  It  deter- 
mined a  disput«  as  to  Its  former  faith  at 
creed.  We  reach  Uie  conclusion  upon  the 
facts  in  the  case  that  the  majority  have  made 
a  substantial  departure  from  tbe  original 
faith  and  covenants  of  the  Church,  and  have 
diverted  the  property  from  the  purpom  fcv 
which  it  was  given  or  granted. 

In  App.  V.  Lutheran  GoTtgngaivm,  6  Pa. 
301,  it  is  said :  "  It  is  the  duty  of  the  conrt 
to  decide  in  favor  of  those,  whether  a  minor- 
ity or  majority  of  the  congregation,  who  ara 
aahering  to  tne  doctrine  piofeased  by  the 
congregation,  and  the  form  of  worship  in 
practice,  aa  also  in  favor  of  the  government 
of  the  church  In  operation,  with  which  It 
was  connected  at  the  time  the  trust  was  de- 
clared." Bee  also  MeQinnit  v.  Wattrm,  41 
Pa.  g  ;  SvUer  v.  Jtrtt  Befonaed  DutA  Ohurdl, 
4S  Pa.  003. 

In  deciding  who  Is  entitled  to  control  tbe 
Church  property  where  there  Is  such  a  divis- 
ion, we  must  look  to  the  situation  when  the 
dispute  began.  In  BoiAi'i  AppaU,  citing  the 
above  authorities,  it  Is  said:  "The  title  to 
the  church  property  of  a  divided  congrega- 
tion ia  in  that  part  of  It  which  Is  acting  In 
harmony  with  Its  own  law;  and  the  eccIeBi- 
astical  laws,  usages,  and  principles  which 
were  accepted  among  them  oefore  the  dispute 
began  are  the  standard  for  determining  which 
parU  is  right." 

Thus''Bided  by  authority  upon  the  facts  aa 
we  find  them,  we  are  not  In  doubt  aa  to  our 
duty.  The  minority,  when  pressed  from  the 
Church  by  the  departure  of  the  majority, 
having  the  church  organization,  were  justi- 
fied in  taking  measures  by  organization  to 
preserve  the  identity  of  the  Church  and  its 
property  IntereatB,  and  under  the  law  were 
entitled  to  its  use  and  control.  It  is  only  by 
placing  it  there  that  the  trust  will  be  ob- 
served, and  the  cause  Is  remanded  to  the  dis- 
trict court  for  a  decree  to  Uiat  eSeoL 

ifMcrMd, 
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^Phcebe  A.  GREENE,  Bapt.. 

Feter  C0TJ8B,  Appt. 

L...S.Y.....) 

A  defbnd»nl  In  ^aetment  la  not  ostopped 
to  set  up  advenM  powc— Ion  by  tbe  fact 
(Jut  his  Risnlur  alUr  seCtlnB  up  Che  same  de- 
feniB  In  a  prLur  action  bs't  settled  tt  b;  burlng 
(he  plalDtlff'B  title  and  fflvin^  bla  DOlea  for  the 
purchase  price,  and  that  the  same  philDtltl  has 
brought  a  aeooDd  acaon  afler  a  default  In  pa;- 
neut  of  tbe  notaa. 

(Maight  ana  ParJusr,  JJ..  dlnenU 
(June  X.  im.) 


the  Circuit  Court  for  Delaware 

Tor  of  plaintiff  in  an  action  brought  to  recover 
pois«ssion  of  certain  real  estate.     Beteried. 

Tbe  facts  eufSciently  appear  in  tbe  opioioa. 

Mr.  Jnmea  R.  Banmea,  for  appellant: 

Alex.  Cause  having  acquired  tbe  title  in  tee 
bj  adverse  poasesaiDn  (o  the  lot  in  question, 
could  not  i  mpaiT  OT  lose  it  by  the  contract  relied 
on  byplninUfl  under  the  "Ktalute  of  Fraud- 
uleot  Coaveyancea  and  Contracts  Relating  to 
Lands." 

4  Rev.  Stat.  8th  ed.  2589,  g  Q;  WUerrum  T. 
LuekMnger,  U.  N.  Y.  87,  88;  JkLaneey  v.  Oa- 
wmp,  g  N.  T.  37. 

When  a  patty  showa  he  haa  a  legal  title  to 


land,  it  cannot  be  taken  from  htm  bf  eyklence 
that  he  has  said  he  had  no  title  to  tu 

Staywtant  t.  Tompkint,  9  Jobna.  02,  6S.  af- 
firmed in  court  of  errors,  11  Johns.  5e9-!l73; 
Etnp^v.Dimmick.  46  Barb.  100,  101;  Jadrton 
V.  Oary,  16  Johns.  SOS,  806;  Jadciouv.  hte  Vey, 
15  Johns.  837;  Jackton  v.  Slttarman,  6  Johns. 
19-31;  Baldiein  v.  Brown.  13  N.  Y.  368;  Jatb- 
m>n  V.  Loag.  1  Wend,  170-172. 

A  partj  In  possession  of  lands  may  be  pei^ 
mitted  to  protect  himself  against  liti(;aIiou  bj 
buying  in  daims  made  by  others,  without  in- 
Tolidaling  hlslegalriKbte  or  subjecting  himself 
to  an;  aliegiaoce  to  others.  By  acknowledging 
the  title  of  anolber  he  la  nnt  ealopped  from 
subsequently  disf^laimlng  holding  under  such 
title  if  the  original  entry  was  not  under  tha 
person  in  whom  the  title  Is  acknowledged;  nor 
IS  any  other  person  deriving  the  possession 
from  such  tenant  estopped  by  such  acknowl- 
eilgiDeBt. 

Herman,  Estoppel,  2d  ed.  1393,  %  1159; 
Jackton  V.  Leek,  13  Wend.  105;  Jaekton  v. 
.''p«or,  TWend.  408;  JackmmY.  fftwn.  8 Johns, 
137-189;  Sparrow  t.  Kingman.  1  N.  Y.  243, 
352-354;  Bigelou  v.  FiiuSi,  11  Barb.  498,  SOO; . 
Jackmn  v.  Smith,  18  Johns.  406,  418;  Jackton 
T.  Parker,  S  Cow.  86;  Qim  v.  Otbtan,  9  Barb. 
684,  640;  Bain  v.  Matteum,  54  N.  Y.  663-090. 

One  holding  adversely,  or  otherwise,  may 
purchase  an  outstanding  title  to  support  bu 
own,  whether  he  doubla  the  validity  of  his  pre- 
vious title  or  not,  and  such  purcuase  or  pur- 
chases win  not  affect  the  right  or  title  under 
which  auch  purchaser  previously  claimed  U> 
hold. 


Noix.— ZV/CTUU  In  acliana  of  ejMtnxnt. 

Whatever  shOTra  that  the  plaintiff  Is  not  entlUeil 
to  the  Immedlale  possession  of  the  premises  clslmed 
oonscltuus  a  good  and  valid  defease  in  an  action 
to  teoover  the  pomtaslon.  Huoter  v.  Trualees 
of  Bandr  Hill,  e  Hill,  W. 

Advene  poaseeaioQ  must  be  pleaded.  It  cannot 
be  shown  under  the  genersl  iwue.  Haosee  v. 
MeKd,  ST  Hun,  IfS. 

DeCendnnt  ma;  interpose  amy  equlCuble  defense, 
sach  aa  an  esIoppeL  See  Miller  v,  Piatt,  fi  Duer, 
m;  Crary  v.  Goodman,  IS  N.  T.  898;  Chase  v.  Pook, 
ON.  r.  581, 

But  to  avail  himself  of  such  defense,  It  must  be 
pleaded.  Bajnor  v,  Tlmerson,  it  Bart).  S18;  Blair 
V.  CiaitOQ,  ISN.  Y.  ESS. 

The  common-law  rule  exclude*  all  defenses  Id 
ejectment,  except  those  that  are  legal;  and  this 
rule  Is  reoocnized  Id  tbe  federal  oourU.  Singleton 
V.  Toucbard,  m  U.  B.  1  Black,  3ti,  IT  L.  ed.  Mh  Bob- 
InsoD  T.  Campbell,  M  D.  8.  B  Wheat.  £1£,  1  L.  ed. 

But  In  various  States  equitable  defenses  may,  un- 
der statutes,  b«  made  to  the  aotion;  and  not  only 
iDBV  an  equitable  defease  be  aet  up.  but  equitable 
relief  demanded  on  the  part  of  the  defendant, 
a^lnst  tbe  plaintiff.  See  Watt,  Aot,  ft  Def.  H  II, 
88;  Requa  v.  Holmes,  20  N.  T.  S8S;  Bmlth  v.  Tome, 
88  Pa.  1IS8;  Fisher  v.  MooUok,  18  Wis.  321;  Hayden 
V.  Stewart,  2T  Mo.  288;  NewKime  v.  Wllliamt,  OT 
Art  «Sk  Meador  v.  Parsons,  11  Cal.  2M:  WilUa  v. 
WOEencraft,  22  On).  dCrr. 

Id  several  BtaCea,  by  virtne  of  the  statute,  every 
defense,  legal  or  aquitablB,  may  be  proved  under 
the  general  deoiaL  Vanduyn  v.  Hepner,  48  Ind. 
UI.  888;  Franklin  v ,  Kellef,  2  Heb.  TS.  lia.  lit. 
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In  some  8(&Cce  t^e  defense  of  tbe  Statute  of  Lim- 
itations msy  even  be  relied  upon  in  this  action  uo- 
der  a  geneni]  denial,  Nelson  v.  Brodhaok,  U  Mo, 
608:  Bledeoe  v.  SImms,  Bg  Mo.  «&,  aOT. 

But  It  cannot  be  In  other  States,  whose  Codes  ex- 
pressly rH]ulre  the  Statute  to  be  pleaded.  OrtoD 
T.  Noonan,  25  Wis.  872. 

An  equiisble  defense  to  the  acUon,  must  how- 
erer.  as  It  seenis,  be  specially  pleaded.  Stewart  t. 
Hoag.  U  Ohio  St.  ttS;  Lombard  v,  Oowbam,  SlWIi. 
488.  tBl. 

Defendant  In  ejectment  may  auocesstully  plead 
tlUe  acquired  by  adverse  possession,  fully  matured 
after  warrant  and  survey,  but  before  patent  la- 
EUed  to  the  warrantee,  or  those  olalminK  under 
him.  wbettaer  a  patent  has  been  mbaequently 
granted  or  not.   Patten  v.  Soott,  10  Cent.  Bep.  It!, 
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It  Is  not  Indlspen liable  that  the  plaintiff  lo  an  ao- 
Uon  of  eleotment  should  show  a  perfect  indefeas- 
ible estate  in  fee  simple,  to  anthortie  a  recorerj 
ajralnst  one  who  oan  establish  no  legal  right  either 
of  property  or  possenlon.  Lewis  v.  Qoguette,  9 
Btew.  *  P.  184. 

But  possession  should  not  be  ousted  without  ■ 
olear  title  in  the  other  party,  especially  when  It  has 
Iwen  upheld  by  the  state  tribunals.  Preston  t. 
Bowmar.  18  U.  B.  8  Wheat.  580,  5  L.  ed.  338. 

And  a  plaintiff  In  ejectment  who  baa  no  Utle 
whatever  cannot  recover,  thousb  heaue  for  tbe  use 
and  benefit  of  another  wbo  baa  tbe  title.  Brookias 
V.  Dearmond,  ZJ  6a.  68. 

But  a  defendant  In  ejectment  who  shows  no  title 
to  tbe  lands  in  dispute  cannot  take  advantnge  of 
technical  Imperfections  in  tbe  plalntlfT's  title  <Mo- 
AlWer  V    Williams.  1  Overb  (Tenn.)  101:  Zerlngus 
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NerV.Top  -r.  Wright,  7  HiU,  477.  489,  495; 
Bvrhanfv.  Fo»Fan(i(,7Barb.  83. 103;  Jaekton 
■V.  Newton,  18  Jobca.  35S:  Marble  v.  MeMinn. 
87  Barb.  815;  Parker  v,  Merrimack  Biver  L,  it 
C.  Proprt.  3  Met.  8!;  Oieeni  v.  Mi/er*.  20  Pa. 
134;  Ban7U>nv.Jlraiidim,SiPa.2»d;  Brandon 
T.  Banium,  88  Pb.  63;  Lodgt  v.  Fattertan,  3 
"Watts,  74;  CaMrton  t.  GrfQary.  11  Grntt.  505; 
Bidgeway  v.  BoUidn;/.  58  Mo.  444;  Cannon  v. 
SfEvAifon.SeCal. 5H5:  Hai/fi-v.  ifarCi'n, 45Cr1. 
55B;  B'.ightv.  Boclietta;  8)0.  8.  7  Wheat.  5S6, 
648,  5  L.  ed.  B16-518:  CAopiii  t.  i/un(.  40 
Wicb.  69.5;  roSey  v.  Sffcw,  80  WU  310,  313, 
813;  Singer  Hfg.  Oo.  t.  Tillman  (Aiii.)  June  10. 
1989;  Griffl(A  V.  Smi(A  (Neb.)  June  18,  1889; 
GiUt  V.  Pratt,  3  Hill.  L.  489, 

An  offer  to  buy  out  a  bostile  claim  will  not 
cslop  tbe  part;  making  Buch  oiler  from  aseeit- 
iof;  title  Dy  Mverae  possesaion  preTioualy  ac- 
quired. 

Vurlong  t.  Oooney,  72  Cal.  833;  Frick  t. 
Binon,  7S  Ca].  837;  Paeijie  Mut.  I..  In:  Co.  v. 
Stroup,  63  Cal.  150;  Biggt  v.  Riley,  12  West. 
Rep.  744,  118  Ind.  208. 

The  agreement  of  Harcb  6  was  rescinded 
long-  before  the  commencemeot  of  tbe  actioo. 

The  Brad.Btrteta  refused  tti  convey  according 
to  its  terms,  and  such  refusal  gave  Couae  the 
jiglit  to  saaeut  to  the  resci»£ioD  aud  to  tn^t  the 
agreement  as  abandoned. 

Hn^eUf.PaHfie  Mut.  L.  Int.Go.  1  Cent.Rep. 
78.  100  N.  T.  47;  Lawente  v.  Taylor.  S  Hifl. 
107,  114,  116;  Morangt  v.  Mornt,  8  Kejes,  48; 
Grate*  v.  While,  87  N.  T.  463.  486;  Gerard, 
RealEsUtc,  3il  ed,  493.  and  cases  ciled;  Oroav. 
Btnrd,  36  N.  T.  88;  Starbird  v.  Barrom.  38  N. 
T.  287. 

The  rule  In  auch  event  would  be  loiestore  tbe 
respecUve  parties  to  Ibelr  rights  as  they  silated 
prior  to  the  making  of  the  — '"-■ 


Battler.  BoeArtler  City  Bank,  8  N.  T.  88,  91; 
Harris  v.  maeoek,  91  N.  T.  845. 
Meitr:  W.  *  O.  W.  Tonmams,  for  n- 

One  who  ha»  recognized  Ihe  title  of  plaintiff, 
by  offering  to  purchase  of  him,  canuoc  set  up 
adverse  possession. 

Jae/mon  v.  Britton,  4  Wend.  507. 

An  offer  (o  purcbase  lands  by  a  party  baviuK 
the  title  does  nut  impair  or  aSect  his  right. 
Such  offer,  however,  by  a  party  bars  the  de- 
fense of  adverse  possession. 

Ibid.  See  Jafk»on  v,  Oroy.  12  Johns.  437; 
Jaekion  v.  Guerden,  2  Johns.  Cas.  353. 

Aa  the  plaintiff  in  ejectment  must  recover  on 
the  strength  of  his  own  title,  it  logically  follow* 
that  the  defendant  may  resist  his  suit  by  any 
title,  either  held  by  himself  or  outstauding, 
which  will  show  tbattbe  plaintiff  lacks  an  ele- 
meut  which  is  essential  to  his  right  to  reeover. 

Oreea  v.  ticarlelt,  8  Grant,  Cas,  338;  8  Walt, 
Act.  &  Def.  p.  109,  and  cases  there  cited. 

Potter,  Jl,  delivered  the  opinion  of  the 

The  action  is  ejectment,  and  was  brought 
to  recover  possession  of  an  undivided  one- 
twelfth  part  of  the  premises  described  in  the 
complaint.  The  answer  was  a  denial  of  the 
complaint;  also  title  in  the  defendant;  also 
title  in  the  defendant  arising  from  adverse 
possession  of  the  premises  for  more  than 
twenty  years  and  a  counter-  claim.  The 
premises  aa  claimed  in  llic  complaint  consist 
of  100  acres  in  the  N.  W,  corner  of  the  E.  i 
of  Great  lot  No.  34,  Evans"  Patent,  in  Dela- 
ware County,  It  was  stipulated  by  the  de- 
fendant, for  the  purposes  of  this  appeal,  that 
the  plaintiff  showed  title  in  herself  as  one 
of  the  heirs-at-law  of  Martha  Brndstreet,  de- 


T.  wmiams,  19  Ia.  Ann.  Tt);  and  when  (be  plaintiff 
Id  eleotment  shows  a  ooDneotlon  between  lUa  title 
and  tbe  title  ot  the  person  In  whose  name  he  sues. 
It  will  be  oonsMered  chat  be  Is  aiitlioTiznd  1o  use 
the  name  of  tbe  latter  In  the  aotion.  Adams  v. 
HcDoDBliI,  £9  Qa.  BTL 

Of  course.  It  oaiiDOt  avail  the  plalnOff  gnj-thlns 
to  show  that  some  third  person  has  a  better  right 
to  the  premtsea  in  dispute  than  the  defonilant,  un- 
baa  tie  oan  ooonect  himself  In  some  vaj  with  tiie 
title  of  Buch  third  penon;  and  the  same  rule  will 
apply  to  the  defendant  [n  an  action  of  eleotment. 
Bee  Bailey  v,  Maroti,  S  N.  H.  2Tt;  Enlleld  Proprs.  v. 
PermlL.  B  N.  H.  513:  Tyler,  EJeotment  and  Adverse 
Possession,  chap.  4,  p.  Tt . 

As  tbe  law  now  nands  an;  equitable  defease  may 
be  inlerposed  in  a  prooeedlng  at  law  to  ceoover  the 
pessesBion  of  reel  estate.  Not  onlf  so,  but  in  ac- 
tions strictly  lefral,  tbe  defendant  may  have  posi- 
tive or  aOlrmative  relief  for  matter  purely  equita- 
ble, in  a  case  properly  stated,  by  way  of  a  countei^ 
claim  or  croos-demand,  Boalen  v.  Van  Dam,  18 
Iowa.  1TB,  ITS. 

Tlie  BDDeral  doctrine  la  actions  of  ejectment  ia 
that  the  plaintiff  must  reoaver  upon  the  strength 
Of  his  own  title  and  oanuot  rel7  upon  the  weakaeca 
of  the  defendant's  claim.  And  if  tbe  ease  depends 
npoa  the  legal  title,  the  defendant  may  show  an 
oulataniling  title  In  some  third  party,  and  need  not 
sbov  that  he  holds  it  himself  or  that  bis  posseeslon 
relates  to  it;  but  it  most  usually  appear  In  suoh  a 
oaee  that  this  outstanding  title  existed  at  tbe  time 
of  the  cotamenoement  of  the  suit,  anil  was  one  on 
whloh  the  holder  oould  reoover,  if  he  assert  his 
riicbt  ander  it.  Love  v.  SimcnB,  ffi  D.  B.  B  wheat. 
ISL.RA. 


Bli,  a  L.  ed.  Hft  HenilersoB  v.  Tenaesaee.  fil  V.  b.  10 
HoiT.Bll.lBIi.ed.43t;  BaynoT  v. TImersoD,  46  Barb. 
618;  Green  v.  Scarlett.  8  Grant,  Cas.  IS8i  Towneend 
V.  Doiraer,  83  Vt.  183;  Atkins  v.  Lewis,  14  Oratt.  30: 
DloldnK>nv.CoIlius,18i¥aD,518:  Sharp  v.Jobnsoo, 
SS  Ark.  TV;  Boe  v.  Baiter.  SB  Ga.  Bl;  Connelly  v. 
Doe.  S  Blackf,  330;  Stuart  v.  Dutton,  80  111.  01; 
NIzoa  V.  Porter.  38  Uln,  101;  McDonald  v.  Schnei- 
der. 3TMn. IDS;  MHBtereoav,Cheek,3BIll.nE:  Sutton 
V.  MoLeod,  S»  Ga.  £88,  But  see  PerUas  v.  Blood,  M 
Vt.  278:  Field,  lAwyerl  Brieft,  1 44. 

Adveise  possession  Is  made  out  by  the  co-exlst- 
enoe  of  two  distinct  ingreallents:  tbe  tirst,  suoh  a 
title  as  will  afford  color;  and.  aecond,  suoh  poeees- 
sion  under  it  as  wiU  be  adverse  to  the  right  of  the 
true  owner;  and  whether  these  twoeesentlala  exist 
is.  In  all  cases,  a  question  of  law.  to  be  determined 
by  the  court,  though  tlie  facts  upon  which  they  are 
founded  are  for  the  finding  of  the  Jury.  Baker  v. 
Swan.  K  Ud.  S»:  Dlion  v.  Cook.  4T  Mis.  SSXL  Bee 
Washburn  v.  Cutter,  IT  Mian.  381. 

To  determine  wliat  acts  are  sufDcioat  to  ooosti- 
tute  an  advene  posseeslon,  attentloa  should  be 
given  to  the  character  of  tbe  property,  to  discover 
the  object  of  owniii(t  it,  and  the  uhd  to  which  It 
would  ordioarily  ba  applied,  that  the  mind  with 


Ich  it  n 


well  as  tbe 


which  such  pooesBlOD  was  acquiesced  in,  may  be 
thu  better  underetood.  Comiog-  v.  Tray  I.  &  N. 
Factory.  41  N.  Y.  STI;  8  Wait,  Act.  A  Def.  437.  See 
notes  to  Illinois  Cent.  R,  Co.  v.  Houghton  lUI.1 1  L. 
R.  A.  ill:  Cage  v.  Hampton  (I(L)  2  L,  R.  A.  SIX; 
Erck  V,  Church  rTean.l  4  L.  B.  A.  641;  Cramer  v. 
Clow  (Iowa)  8  L.  B.  A.  m:  Bakw  v.  Onkwood  rN.  T.J 
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ceased,  to  an  undivided  one  twelfth  of  the 
premiBes  In  question,  except  fl«  such  title 
may  have  been  defeated  hj  the  adverse  hold- 
ing of  the  defendant  herein,  and  his  prede- 
ceaaora,  or  parted  with  b;  force  of  the  agree- 
ment of  date  March  S,  1875,  hereinafter  aet 
forth.  The  plaintiff  proved  and  read  in  evi- 
dence an  iastrument  of  which  the  following 
is  a  copy:  "Received  from  A.  Couse  his 
note  of  f400  for  the  purchase  price,  with 
costs  of  Buits,  of  an  undivided  two-thirds 
interest  in  100  acres  in  the  northwest  corner 
of  Great  lot  24,  Evans'  Patent,  known  as  the 
'Wild  Lot,'  and  being  the  eame  premises 
claimed  to  hKve  been  occupied  br  the  said 
Couse  for  some  years  past ;  and  I  a^ree  to 
forward  to  said  Couse  hv  mail,  within  ten 
days,  a  deed  therefor.  W.  Youmans,  Attor- 
ney for  Bradstreet  Heirs.  Dated  Delhi,  N. 
T.,  March  S,  1875,  "—proved  that  the  land 
therein  mentioned  was  tiiat  in  dispute ;  also 
gave  evidence  that  the  note  had  not  been 
paid,  and  the  recovery  of  a  Judgment  upon 
tJie  note  which  had  not  been  paid.  The  de- 
fendant examined  his  grantor  at  considerable 
length  to  prove  the  defense  of  adverse  pos- 
session ot  the  premises,  and  that  the  defend- 
ant entered  Into  the  possession  under  a  deed 
from  his  father,  Alexander  Couse,  in  18S2, 
who  entered  into  the  possesston  ot  the  prem- 
ises la  1849,  imder  a  deed  from  his  father, 
Peter  Couse,  8r.,  who  some  years  before  en- 
tered into  possession  under  a  written  title 
from  Joseph  Nutter,  and  that  such  occupa- 
tion had  been  continuous  for  over  forty  years, 
and  none  of  the  occupants  had  entered  into 
possession  under  plaintiff,  or  anyiuie  from 
whom  plaintiff  derived  title,  and  was  pro- 
ceeding with  the  "eiaminatlon  of  other  wit- 
nesses upon  that  subject,  when  the  court 
ruled  as  follows: 

"The  Court  X  think  I  must  stop  this  evi- 
dence. You  must  make  some  other  defense 
than  the  Statute  of  Limitations,  or  I  must 
direct  a  verdict  against  you.  The  more  I 
think  of  this  question,  the  more  I  think  the 
Statute  of  Limitations  cannot  prevail  here." 
Defendant's  counsel  duly  excepted  to  such 
ruling  and  decisions.  "The  court  rules  that 
under  the  contract  of  March  S,  1S7G,  and  tlie 
note  of  |400  given  therefur,  and  the  various 
Stipulations  and  contracts  in  connection  with 
that,  this  defendant  has  lost  his  right  to  avail 
himself  of  the  adverse  possession  of  himself 
and  of  his  predecessors,  and  declines  to  re- 
ceive any  further  evidence  of  occupation  and 
of  adverse  possession  by  the  defendant  and 
his  prudecessots. "  To  which  ruling  and  de- 
cision the  defendant's  counsel  duly  excepted.. 

After  some  additional  evidence  upon  the 
part  of  tlic  plaintiff  in  relation  to  a  subse- 
Quent  arrangement  as  to  the  time  and  condi- 
tion of  delivery  of  the  deed  and  payment  of 
the  purchase  price  the  court  directed  a  ver- 
dict for  plaintiff,  to  which  defendant  ex- 
cepted, when  the  defendant  was  thus  pre- 
cluded from  giving  further  evidence  on  the 
subject,  that  alri-iidy  given  tended  to  prove 
titk-  by  adverse  possession  in  llie  defendant's 
gniiUor  at  the  time  such  instrument  of  Jiarch 
5,  1875.  was  made.  And  there  was  presented 
a  question  of  fact  tor  tlie  jury  in  that  re- 
spect; and  title  BO  established  may  be  as 
18L.R.A. 


effectual  u  that  oreatea  to  anv  other  manner 
for  the  purnoMt  of  remedy  or  defense  founded 
upon  It.  Bamei  v.  Light.  116  N.  Y-  S4.  and 
there  cited.    Upon  this  state  of  facta 


the  question  Is  presented  whether  the  defend- 
ant should  have  been  precluded  or  est  ' 
from  proving  the  defense  of   title  t 


contract  was  made,  respectively  claimed  to 
be  the  owner  of  the  premises ;  and  for  ths 
purposes  of  the  question  it  may  here  be  aa- 
sumed  that  Alexauder  Couse  ana  his  grantor 
hod  been  in  the  actual  and  continuous  poa- 
seesinn  of  the  premises  for  forty  or  mor» 
years,  and  the  plaintiff,  and  those  under 
whom  she  cisimed,  liad  not  during  that 
period,  if  ever,  been  in  the  actual  possession, 
and  that  the  said  defendant,  nor  any  of  his 
grantors,  had  ever  entered  Into  or  retained 
posaeesion  of  the  premises  with  any  permis- 
sion of  or  privity  with  the  plaintiff  at  her 
predecessors  in  title.  In  the  atttence  of  any 
of  these  relations  the  defendant  and  his  grant* 
ors  owed  no  duty  or  obligation  to  the  plain- 
tiff, and  was  therefore  at  liberty  to  fortify 
his  title  or  purchase  peace  at  any  price  and 
of  whomsoeverhechose.  If,  however,  thead- 
verse  possession  ot  the  defendant's  grantor, 
and  those  under  whom  he  entered  and  claimed, 
had  not  ripened  into  a  title  at  the  time  the 
contract  of  March,  1875,  was  mode,  the  right 
to  assert  the  continuance  thereafter  of  such 
possession  to  perfect  and  support  title  ss 
against  the  plaintiff  would  have  been  de- 
feated by  It.  I  am  aware  ot  the  rule  that 
where  a  lessee  or  vendee  enters  Into  posBession 
of  premises  under  a  lease  or  contract  he  can- 
not, while  be  remains  In  possession,  dispute 
the  title  of  the  lessor  or  vendor,  but  this  case 
is  lacking  in  the  essential  element  which 
creates  such  estoppel.  Neither  the  defendant 
nor  his  grantors  entered  into  the  possession 
by  any  manner  of  consent  nr  contractual  re- 
lation with  the  plaintiff  or  her  ancestors  or 
Srautois.  The  rule  in  relation  to  estoppel 
oes  not  apply  "  where,  at  the  time  of  the 
fiurchase,  the  vendee  is  tn  as  owner,  claitn- 
ng  title,  and  his  entry  was  not  under  the 
vendor."  Glen  v.  Gibion,  0  Barb.  684-640. 
Where  a  man  is  in  possemfon  of  land  aa 
owner,  having  title,  he  la  St  liberty  to  pur- 
chase the  land  over  again  as  often  as  claim- 
ants shall  appear  who  are  not  in  possession, 
and  thus  quiet  such  claims  and  fortify  his 
title,  without  being  estopped  from  disputing 
the  title  of  such  subsequent  vendors,  should 
It  afterwards  become  necessary  for  him  to  do 
BO."  Jaeiuon  v.  Leelc,  12  Wend.  105;  Bain 
V.  Matleion,  54  N.  Y.  666.  Even  in  a  con- 
summated purctiase  the  grantee  in  fee  may 
purchase  in  an  outstanding  title  hostile  to 
his  grantor,  and  fortify  his  own  detective 
title.  Kenada  v.  Q'irdiier,  8  Barb.  5B».  In 
^atUnt  V.  Solman.  41  U.  S.  16  Pet.  S4,  10 
L.  ed.  SS5,  it  is  said  by  the  court  tn  discuss- 
tng  such  relations  that  "the  relation  of  land- 
lord and  tenant  in  no  sense  exists  between 
vendor  and  vendee."  Jiidgf  Bronson,  in  de- 
livering the  opinion  of  tlie  court  in  Otierhout 
V.  Shoetiuiker.  3  Hill,  518-518,  says:  "The 
grantee  takes  the  Ipnd  to  hold  for  himself, 
and  to  dispose  of   it  at  his  nleannre.     He 
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owes  oo  faith  or  allegiance  to  the  grantor, 
and  he  does  him  do  wrong  when  he  treata 
him  as  an  utter  Btranger  to  the  title." 

These  views  lead  to  the  conclusion  that  the 
exceptions  before  mentioned  were  well  taken, 
and  require  b  new  trial. 

Jiuiipntni  tJumld  be  rsMned.  antta  new  trial 
grikuled,  with  costs  to  abide  the  event. 

All  concur,  except  Haight  and  Parker,  JJ., 
dissenting,  and  FoUett,  Oh.  J.,  not  sitting. 

H»I«lit,  J.,  dissenting: 

This  is  an  action  of  ejectment  to  recover 
an  undivided  one-twelfth  part  of  the  lands 
described  in  the  complaint.  The  defense  is 
adTcrw  posaeSBlon.  It  appear*  b;  the  atipu- 
latioD  of  the  parties  that  "the  plaintiff 
showed  title  In  herself,  as  one  of  the  heirs- 
at-iaw  of  M.rtha  Bradatreet,  deceased,  to  an 
ondivided  one  twelfth  of  the  premises  in 
queetion  except  as  such  title  may  have  been 
defeated  bj  the  adverse  holding  of  the  de- 
fendant herein  aad  his  predeceissors,  or  parted 
with  by  force  of  an  agreement  between  W. 
Toomaus,  attone;  for  the  Bradatreet  heirs, 
and  A.lexander  Couse,  dated  March  S,  1670.' 
It  appears  that  on  the  3d  day  of  January, 
1674,  one  Alexaoder  Couse  was  in  possession 
of  the  lands  in  question,  and  that  on  that 
d^  the  plaintifC,  with  others,  known  as  the 
"Bradetreet  heirs,"  brought  actions  through 
W.  Yoomans,  their  attorney,  against  him, 


an  agreement  was  entered  Into  l^etween  the 
parties,  by  which  the  actions  were  settled 
and  discontinued,  he  agreeing  to  purchase 
the  interests  of  the  plaintiffs  in  the  premises 
at  a  stipulated  price,  giving  his  note  there- 
for, and  they  agreeing  to  deliver  him  a  deed 
therefor  within  ten  days.  This  agreement 
was  subsequently  modified  so  as  to  provide 
that  the  deed  should  be  delivered  upon  the 
THtjment  of  the  note.  The  note,  although 
long  past  due,  has  never  been  paid.  It 
further  appears  that  on  the  7th  day  of  Feb- 
ruaiy,  1S82,  Alexander  Couse  quitclaimed 
the  fanda  in  question  to  his  son,  the  defend- 
ant In  this  action,  who  thereupon  entered 
nto  possession,  and  now  claims  to  hold  the 
same  adverselv  to  the  plaintiff.  The  question 
thuB  presented  for  review  is  as  to  whether  he 
can  avail  himself  of  that  defense. 

I  shall  not  question  the  doctrine  that  one 
holding  adveiaely,  and  defending  upOD  that 
ground,  may  ourchase  of  a  third  person  an 
outHtanding  title  to  support  his  own,  whether 
he  doubts  Uie  validity  of  bis  previous  title 
or  not,  and  that  such  porchaae  will  not  affect 
his  right  to  defend  under  his  claim  of  ad- 
verse possession.  But  a  very  different  ques- 
tion is  presented  by  the  facts  under  consid- 
eration. As  we  luve  seen,  the  plaintiff's 
record  title  is  conceded.  In  1874  she  brought 
an  action  In  ejectment  to  recover  the  poesea- 
elon  of  the  premises,  or  of  her  intfireat 
therein,  and  that  action  was  settled  and  dis- 
continued, the  defendant  therein  agreeing  to 
purchase  her  interest  in  the  premises.  By 
such  settlement  and  agreement  the  defendant 
in  that  action  not  only  admitted  and  recog- 
nized her  title  and  right  to  recover,  but  also 
waived  his  right  or  claim  of  adverse  posses- 
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sion.  and  his  possesaion  In  tlie  premise! 
thereafter  must  bo  deemed  to  be  under  the 
contract  of  purchase.  By  such  agreement 
the  plaintiff  was  induced  to  discontinue  her 
action,  .and  thus  forego  the  eatablishing  of 
her  title  by  judicial  decree.  This  action  wa* 
brought  euht  years  afterwards,  and  if  the 
defendant  is  now  permitted  to  avail  himself 
of  the  defense  of  adverse  possession  he  may 
now  be  able  to  prove  and  establish  tliat  whicn 
he  could  not  have  done  eight  years  ago.  He 
may  thus  be  permitted  to  utabllsh  a  de- 
fense, in  consequence  of  the  agreement  and  a 
breach  thereof,  which  could  not  have  been 
maintained  had  the  settlement  and  agreement 
not  been  made.  This  cannot  be  allowed 
under  the  well-settled  principles  of  estoppel. 
The  agreement  placed  the  plaintiff  In  a  po< 
sltion  where  she  could  not  maintain  an  action 
to  oust  the  defendant's  grantor  until  he  had 
made  a  breach  in  his  contract  to  purchase. 
The  defendant  gets  no  jtreater  or  better  title 
than  his  father  had,  and  if  the  defense  was 
not  available  to  the  fathbr  it  would  not  be  to 
the  son.  There  is  no  claim  of  fraud  or  de- 
ception in  making  the  contract. 

Sedgwick  &  Walt,  in  their  treatise  on 
"Trial  of  Title  to  lAuds,"  at  section  817, 
say :  "  When  a  person  in  poasessioo  of  laoda 
covenants  with  another  to  pay  him  for  the 
land,  he  thereby  acknowledgea  the  title  of 
the  vendor,  and  Is  estopped  from  setting  up 
an  outstanding  title  or  title  In  himself  unless 
be  can  show  uiat  he  was  deceived  or  imposed 
upon  in  making  the  agreement." 

la  Jaekton  v.  A]/ert,  14  Johns.  234,  where 
the  defenduit  was  In  possession  of  land,  and 
had  agreed  with  the  plaintiff  to  purchase 
and  pay  him  therefor.  It  was  held  in  a  sub- 
sequent action  of  ejectment  that  the  defend- 
ant was  estopped  from  setting  up  a  title  by 
adverse  possession  in  himself.  In  the  case 
of  Jaek*im  v.  BritUm,  4  Wend.  C07,  it  was 
held  that,  while  an  offer  to  purchase  land  by 
a  party  having  title  does  not  impair  or  affect 
his  right,  it.  however,  bars  the  defense  of 
adverse  possession.  In  Cemiiigr.  Trog  I.  4 
N.  Factory,  84  Barb.  485-489,  Hogeboom,  J., 
In  delivering  (he  opinion  of  the  court,  says: 
"Nor  could  they  during  the  aame  period 
continue  an  adverse  possession  previously 
commenced.  By  taking  a  lease  from  the  De 
Freesta  they  acknowledged  their  title  and 


They  must  be  deemed  to  have  waived  any 
previous  imperfect  rights  which  they  had 
already  acquired  under  a  prior  incipient  ad. 


are  prevented  from  setting  up  during  this 
period  an  adverse  possession,  n  it  for  the 
reason  that  tbev  could  not  purcu^su  an  out- 
standing title  for  the  purpose  of  perfecting 
their  right  or  quieting  their  possession,  but 
twcause  by  taking  a  lease  from  the  De  Frecsts 
they  have  placed  the  latter  under  a  disability, 
in  a  position  where  they  cannot  take  proceed- 
ings to  oust  the  defendants,  and  of  course 
where  the  Statute  of  Limitations  should  not 
be  permitted  to  run  against  them.  It  would 
seem,  Uierefoie,  entirely  clear  ttiat,  as  this 
lease  did  not  expire  until  18SS.  the  defeod- 
14 
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ants  caonot  arall  themMlTM  of  tbe  defense 
of  advene  poBseaaion. "  la  Jiwfocn  t.  Oti^- 
d&n,  2  Johns.  Cas.  8GS,  tike  defendant  wrote 
a  letter  to  one  ^Harr  Clark  the  plaintiff's 
lessor,  in  which  he  offered  to  purctuse'of  her 
laoda  of  which  he  was  then  In  possession. 
SiiMequentlj,  and  In  an  action  of  ejectment, 
he  offered  to  give  evidence  of  more  than 
twenty  years'  adverse  possession  in  himself. 
This  was  excluded  by  the  trial  judge.  On 
review  it  was  held  that  the  letter  of  the  de- 
fendant was  sufficient  prima  facie  for  the 
plaintiff  to  recover;  that  while  the  defendant 
was  not  precluded  from  showing  that  be 
grounded  his  letter  on  a  mistake,  he  was 
precluded  from  setting  up  adverse  possession 
or  the  Statute  of  Limitations ;  tbat  the  ac- 
knowledgment in  his  letter  takes  a^ntr  the 
Statute.  See  also  Jaekton  v.  Spear,  7  Wend. 
401 ;  fbtgaU  v.  Herkimer  3^g.  A  Eydraulic 
Oo.  13  Barb.  882-^6 ;  Tompldm  v.  Sncw.  68 
Barb.  6!J5-588 ;  Jaektan  v.  Walker,  7  Cow. 
687-042;  Saj/la  t.  Smith,  13  Wend.  67; 
InaraAam  v.  Baldwin.  9  N.  Y.  4fi-47 :  Smith 
V.  Babcock.  86  N.  T.    167,  168;  McMath  v. 


leet,  64  Qa.  G9S ;  Qarlinelon  v.  Oopeiand,  S» 
B.  C.  57-67  :  7  Am.  &.  Sag.  Encyclop.  Law, 
82,   title,  StU^jpel. 

Am  we  have  wen,  the  suits  were  settled 
and  discontinued,  and  this  furnished  a  good 
consideration  for  the  agreement  wlifch  thence- 
forth I>ecame  binding  upon  the  parties. 
Their  rights  were  fixed  by  it,  and  the  narty- 
in  default  cannot  now  go  back  and  litigate 
questions  that  were  disposed  of  in  the  settle- 
ment. A.gain,  it  appears  that  an  action  wa* 
brought  upon  the  note  given  by  Alexander 
Couae.  and  tbat  he  interpoeed  the  defense 
that  it  was  given  for  the  purchase  price  of 
the  lands  in  question,  and  that  the  plaintiff 
had  committed  a  breach  of  the  contract  la 
fHiling  to  deliver  the  deed  in  accordance 
with  the  terms  of  the  contract.  Upon  this 
issue  the  plaintiff  had  Judgment,  thus  for- 
ever disposing  of  the  facts  that  the  contract 
of  purchase  was  made,  and  that  there  was- 
no  breach  thereof  on  the  part  of  the  plaintiff. 

The  judgment  should  be  affirmed. 

Paidier,  J.,  concurs. 


CONNECTICUT  SUPREME  COURT   OP  ERROM. 


Samnel  P.  DAVIS.  Appt.. 
TOWN  OF  SEYMOUR 


1  lor  injuries  to  sbeep  under  Gen.  Stat. 
■  SnB,  not  being  based  on  coDtraot.  oannot  be 
united  to  make  up  the  amount  neoeoar;  (o  Blve 
Jurledlctloii  U>  the  oourt  of  ooDunon  pleas. 


(December  U,189a) 


Haven  County  erasing  from  the  docket  his  ac- 
tion brouebt  to  recover  compensation  for  sheep 
Which  baa  been  tilled  by  dogs.     Affirmed. 

The  facts  are  stated  In  the  opinion. 

Mr.  Verrenice  Xangnr,  for  appellanl: 

Section  813,  Gen.  Stat.,  permits  ibe  adding 
togellier  of  tbe  different  clnims  in  case  of  im- 
plied contracts.  Wherever,  therefore,  the  law 
will  imply  a  contract  to  pay  a  sum  of  money 
then  (bis  Statute  applies. 

Section  ST52  crt^etes  the  liability  to  pay  cer- 
tain gums  of  money.  When  the  exact  amount 
has  been  ascertained  in  the  war  pointed  out  by 
the  Statute  then  the  law  implies  a  promise  to 
pay  it, 

f  om  Rem.  &  Rem.  Rights,  %  S13,  p.  502; 
1  Am.  ft  Eng.  Encyclop.  Law,  886. 

An  Impliedcontnictiaco-ordinale  with  duty, 
and  whenever  it  is  certain  that  a  man  ought  to 
do  a  particular  thing  the  law  suppoEea  faim  to 
do  tbat  thing. 

Anderson,  Law  Diet.  pp.  SB,  248, 537;  i  Bl. 
Com.  IM;  1  Wait,  Act.  &  Del.  878. 

Whero  it  Is  the  duty  of  a  defendant  to  do  an 
set,  the  law  implies  a  promise  to  fulfill  it 
18  L.  R  A. 


Bailev  v.  Nen  York  Cent.  <tRRB.Oo.Bt 
U.  S,  32  Wall.  089, 32  L.  ed.  S4e;  Sceta  v.  3rua. 
S8  N.  H.  628;  Anderson,  Law  Diet,  p;  637; 
Faneell  v.  Boekland,  63  Ue.  296;  Bath  v.  Frei- 
port,  S  Mass.  336:  Waller  v.  Bankof  Emtwkg, 
3  J.  J.  Marsh.  201;  1  Chitly,  Cent.  11th  An. 
ed.  p.  87. 

A  liability  imposed  by  statute  is  no  greater 
than  a  common-law  liabiiliy.  In  either  case 
the  duty  to  discharge  it  is  the  same.  When, 
therefore,  the  Statute  creates  a  debt,  or  alvea 
to  a  party  tbe  right  to  demand  from  anoilii-r  a 
sum  of  mociey,  tbe  law  raises  an  implied  prom- 
Bee  1  Comyn,  Dig.  p.  187. 

The  Statute  in  question  does  not  provider 
reuiedy  to  enforce  the  liability  created  bv  it. 
Under  such  circumslancefl  the  common  law 
provides  the  remedy. 

Eariford  A  S.  B.  S.  Co.  v.  Kmnedy,  1» 
Conn.  617;  1  Swift,  Dig.  •586. 

If  no  form  of  action  Is  prescribed  by  the 
Statute,  debt  is  the  proper  remedy.  In  ibis 
State,  in  such  cases, an  action,  called  an  aciioa 
on  the  Statute,  will  also  lie. 

1  Swift,  Dig.  "585,  586. 

At  common  law  debt  would  He  to  recover 
money  due,  "upon  simple  contracts,  express  or 
implied,  whether  verbal  or  written,  and  upon 
conlracta  under  seal;  or  of  record,  and  on  stat- 


If  debt  would  lie,  so  would  assumpsit. 

1  Chitty,  PI.  106. 

The  law  impliesa  promise,  "wherea  llaWlily 


New  Eng,  Rep.  781,  144  Mass.  64;  PaaUt  \. 
SandgaU.  IB  Vl.  633;  BeU  v.  Burroiw,  Bull. 
N.  P.  139;  Rann  v.  Green,  Cowp.  474;  Bi'U- 
lonmgh  Count;/  v.  Tandonderry,  43  N.  H,  452^ 
Metropolitan  JS.  Co,  v.  Diiti-iet  of  Oolnpibiaf. 


18IM; 


Datib  t.  Towh  of  Sbyhouk 


183  U.  S.  ],S8  U  «d.  281;  Saigh  t.  UniUd 
8taU*  Bldff.  L.  A  L.  Ato.  1»  V.  Va.  792; 
8h«^Kerd  v.  HilU,  11  Eicli.  66;  Keliogg  v. 
Umon  Oa.  13  CoDn.  16;  1  Walt,  Act.  &  Del. 
877:  CMd)  T.  Barrit  Mfg.  Go.  08  WU.  2S1. 

Uemn.  Wooater.  WlUIasM  *  Qim^tw, 
lot  appellee: 

Tbe  amount  of  damwe  or  natter  fn  demaod, 
M  stated,  ii  dearlj  and  poefitvelj  below  the 
aum  of  $100,  and  therefoie  below  tlie  jnrisdic- 
tkm  of  the  Court  of  Common  Pleas. 

ffitnt  Y.  JioeAiMU,  41  Conn.  01;  Cfainp  v. 
Steoetu.  45  Conn.  Oa 

The  counts  could  not  be  added  toeether  so 
as  to  bring  the  case  within  tbe  jurta^ctlon  of 
ibe  court. 

SiehoUf.  Eattingi,  86  Conn.  S40;  Camp  v. 
Bteeent,  tupnt;  Deniton  t.  Deniton,  16  Conn. 
85;  IMMlon  t.  Danbttrj/,  48  Conn.  868. 

AaArtwrn,  J,,  delivered  tbe  opinion  of 
the  court : 

Tliis  action  was  brought  to  the  Court  of 
CommoD  Pleas  in  New  Kiven  Counter,  under 
Gen.  Stat.,  §  8762.»  The  complaint  contains 
three  counts.  The  first  one  allcKes  that  on  a 
day  named  certain  sheep  of  the  plaintiff, 
worth  $12,  were  killed  by  dogs  within  the 
Town  of  Seymour,  and  thkt  he  gaye  notice, 
and  afterwards  proved  to  tbe  satisfaction  of 
the  selectmen,  that  the  damage  done  to  tbem 
thereby  was  $12:   and  the  count  concludes 


to  pay  to  tbe  plaintiff  and  a  right  of  action 
had  accrued  to  the  plaintiff  to  recover  from 
saidTown.  tlieamount of  salddamage."  The 
second  and  third  counts  are  in  form  exactly 
like  the  nrst.  The  second  alleges  a  killing 
of  sheep  on  another  day,  and  that  the  damaze 
was  $77.  The  thirdallegesakilling  on  still 
another  day,  and  lays  the  damage  at  $24. 
The  complaint  claims  damages  to  tlie  amount 
nf   $150.     Tbe  court  of   common  pleas  baa 


court  erased  the  case  from  the  docket  for 
want  of  Jurisdiction,  and  the  plaintiff  has 
appealed  to  this  court. 

It  waa  decided  in  Deaitm  v.  Beniwn,  16 
Conn.  38.  that  the  combining  of  the  claims 
fn  several  counts  would  not  give  jurisdic- 
tion to  a  court,  where  tbe  claim  in  the  sepa- 
rate counts,  taken  each  by  itself,  was  not 
HUlTlcient  for  that  purpose.  Tbis  ruling  has 
been  followed  in  numerous  cases  since,  among 
which  are  Nieholt  v.  Roitingi,  65  Conn.  940 ; 
Hunt  V.  JioekatU,  41  Conn.  51,  and  damp  v. 
Slectitf.  AH  Conn.  93.  Tbe  plaintiff  does  not. 
deny  the  force  of  these  decisions,  but  be  seeks 
to  avoid  their  application  to  tliis  case.  He 
says  that  each  of  tbe  counts  in  the  complaint 
sets  forth  facts  from  which  the  law  implies 
a  contract,  and  that  any  number  of  contracts 
may  be  joined,  and  tbe  amounts  claimed  in 
all  may  be  added  together,  for  tbe  purpose 
of  conferring  Jurisdiction.  Oen.  Stat.  §  812. 
If   the  plaintfff  when  he  brought  the  action 


■«; 


•That  atatnte  provldee  tliat  when  any 
gfaall  sustain  damage  to  hli  sbeep,  br  rear — 

belDB  kiUedor  Injured  by  dogs.  hSBball . 

■electmen  of  the  town  in  whloh  the  dooiaffe  is  done, 
who  shall  estimate  the  amount  at  the  danuwe, 
which  shall  be  paid  br  the  town,   rsep.] 

IS  L.  a  A. 


believed  as  he  now  professes  to  believe,  It 
is  somewhat  singular  that  he  did  not  frame 
his  complaint  accordingly.  The  complaint 
declares  that  the  Town  is  liable  by  direct 


contract  from  the  facta  stated  in  any  of  the 
countsf  A  contract  is  a  promise  made  on  a 
consideration.  Without  a  considenvt'on  there 
can  be  no  contract,  expressorlmplied.  There 
must  be  a  subject  matter  in  respect  to  which 
there  has  been  a  meeting  of  the  minds  of  the 
parties.  A  contract  luTolves  an  offer  and  an 
aci»ptance.  One  party  expreasea  his  readi- 
ness to  be  bound  to  the  perlormance  of  some- 
thing concerning  the  subject  matter,  and  tbe 
other  party  expreasea  bis  acceptance  of  that 
readiness.  This  is  the  meeting  of  their 
mindE  which  is  essential  to  tbe  making  of  a 
contract.  Where  there  Is  a  consideration, 
.      _  .  ^^ 


ditioaof  facte  that  the  law  will  imply,  some- 
times an  offer  by  one  party  and  sometimes 
the  acceptance  by  tbe  other,  and  so  supply 
an  element  necessary  to  the  completion  of  a 
contract  which  otherwise  might  be  wanting. 
The  eipreasion  "implied  contract"  Is  per- 
haps open  to  objection.  In  that  it  seems  to 
admit  that  an  entire  contract  in  all  its  parts 
may  be  Implied.  The  parties  to  a  contract 
can  never  be  implied,  nor  tbe  subject  mat- 
lideration.     These  must  be 


Thus  In  1  Bwift,  Big.  p.  183,  It  is  said: 
"The  terra  'implied  contract'  Is  generally 
used  to  denote  a  promise  which  the  law,  from 
the  existence  of  certain  facts,  presumes  that 
a  party  has  made."  And  at  page  867  the 
cases  in  which  tbe  law  implies  a  promise 
are  brought  together  and  arranged  under  six 
beads.  The  sixth  is,  "where  a  liability  to 
Indemnify  Is  imposed  by  statute, "  Tbe 
plaintiff  claims  that,  wherever  a  statute  or 
the  common  law  imposes  a  duty  or  an  obli- 
gation to  pay  money,  there  the  law  implies 
a  promise  to  perform  that  duty  or  pay  that 
money.  This  claim  cannot  be  maintained. 
Neither  a  statute  nor  a  rule  of  law  alone  raises 
an  Implied  promise.  There  must  always  be 
Uie  fact  of  a  consideration  outside  of  and  In 
addition  to  the  Btatute  or  tbe  rule  of  law; 
and  tbe  promise  is  implied  rather  from  the 
consideration  than  from  the  Statute.  The 
Statute  or  the  rule  establishes  the  duty,  but 
tbe  consideration  raises  tbe  Implied  promise 
to  perform  that  duty.  The  authorities  cited 
by  the  plaintiff  Illustrate  this  perfectly. 
T^ke  the  citation  from  Poraeroy,  Remedies 
and  Rem.  Eights,  g  618,  The  example  there 
given  isirom  Mctcalf  on  Contracts,  and  li 
as  follows:    "A  husband  Is  bound  to  sup- 

Krt  his  wife,  and  If  ho  wrongfully  discards 
r  any  person  may  furnish  support  to  her, 
and  recover  pay  therefor  from  tbe  husband. 
In  an  action  of  assumpsit,  the  furnishing  of 
the  support  must  be  alleged  to  have  been  by 
tbe  plaintiff  at  tbe  request  of  tbe  husband, 
and  a  promise  by  the  husband  must  also  be 
alleged.    But  proof  of  tbe  actual  facts  sup- 

Krts  both  the  allegations,     Tbe  husband, 
ing  by  law  liable  to  pay,  Is  held  to  have 
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nude  both  the  lequoBt  and  the  promlM. "  pp. 
908,  304.  The  fumlahlng  the  aupplieB  to  the 
wife  ii  the  conBideratloD  from  vnlch  the  law 
raises  the  promise  to  perfonn  the  legal  dutv. 
The  citation  from  I  Swift,  Dig.  807,  fi  to  the 
ume  eSect,    It  Is  that  where  an  iademnltj 


rule  iB  given  at  page  486,  that  "It  la  the 
foundation  of  Butta  brought  by  one  town 
agalDBt  another,  or  bj  an  ladiTidual  Bgainst 
a  town,  to  recover  ezpeoses  incurred  in  the 
■upport  of  a  pftnoer."  The  support  of  the 
pauper  ia  the  consideration.  Where  one  town 
has  Deen  compelled  to  expend  monef  in  the 
necessai7  support  of  a  pauper  who  belonga 
to  another  town,  there  is  an  Implied  promise 
by  the  latter  town  to  pay  the  former  one,  be- 
cause the  former  has  paid  money  which  the 
latter  ought  to  have  paid.  To  be  sure,  with- 
out the  Statute  there  would  be  no  duty  to 
perform.  But  the  existence  of  a  duty  does 
not  of  itself  raise  any  implied  promise  to 
perform  it.  There  being  a  consideration  for 
a  promise  In  addition  to  the  duty,  the  con- 
ditions exist  from  which  the  law  presuntes 
a  promise  to  have  been  made.  If  the  law 
Implies  a  promise  from  a  statute  nubility 
alone,  to  whom  is  such  promise  made  7  Who 
can  Bue  upon  itT    The  law  requires  a  hus- 


band to  support  his  wife.  If  he  wroDgfull^ 
discards  her,  is  thei«  an  implied  promise  Ui 
herT    Ck)uld  she  bring  ■  euiti    Each  town  is 

niired  by  statute  Ui  support  its  paupers, 
s  a  pauper  belonging  to  the  Town   of 


says  that  every  person  who  steals  the 
-ty  of  another  shall  pay  the  owner  trebl 

ifu"        " ---     -'-'--'-'-     -'--■- 


.re 


erty  of  another  al 

value.  Suppose  the  plaintifl's  sheep  had 
been  stolen,  and  he  should  bring  an  action 
for  the  treble  value.  Would  be,  cm-  could  ha, 
•ue cm ao Implied  promlsef  Orsnppose that 
Um  thlaf  had  been  sentenced  to  jMy  a  flue ; 
that  would  be  a  atatut«  liability  of  the  most 
emphatic  kind.  Is  it  so  that  there  is  an  Im- 
plied contract  on  the  part  of  the  thief  to  pay 
the  amount  of  the  &ieT  Question#ot  this 
kind  might  be  multiplied.  But  Utese  arc 
BufBclent  to  show  that  the  plttlntlff'i  ctxiten- 
tlon  cannot  be  nutalned.  In  Om  present  case 
the  Town  is  liable,  If  liable  at  all,  by  the 
direct  foroe  of  the  Statute.  The  elements  of 
a  contract  are  not  aet  forth  in  the  ooroplalnt, 
and  do  not  exist  In  the  case. 

Thtr*  it  no  trrorin  tiu  judgment  <^?paaltd 

The  other  Judges  ooncuned. 


vntannA  suprbhe  court  of  appxaza 


decent  and  oomfrataUesiip|KSt,'*aoea  not  siv« 
blm  eny  absolute  propertjr  in  (bs  nroflts,  bat  ha 

hoMitliemaatnute" '""' "     " 

oept  as  to  what  be  nc 
BNe  sopportj"  tl 
raaohed  br  his  credJion. 
8.  AT*Udtnistfbrtli«stippartofftpeF- 
son  nur  be  created  which  shall  be  tree  from  tab 
debts  and  UablUOn. 


hlf  annextriK  corvMUont  anil  iSnUatlSnt. 

A  testator  Is  under  no  obllsatton  to  provide  for 
parment  of  the  debts  of  devisee;  be  mar  condition 
Us  boonlT  as  suits  himself,  U  he  violates  DO  rule  ol 
law.  He  mar  piovlde  Okat  the  estate  shall  oeua 
upon  bankroptoj  of  tlie  donee,  or  upon  BUiifc  nf  a 
eredltoi^eult  to  luldeot  the  estate  K>  the  debt  (tf 
the  first  donee.    firambaU  v.  Penis.  14  N,  Y.  4L 

A  partr  mar  settle  proper^  on  snoUiai  Inieodb 
manner  that  to  cwmot  be  aUmated,  end  eredttoia 
and  smlsneeB  cannot  take  It,  or  he  may  annex  a 
proviso  that  on  alienation  or  banbuptey  It  shall 
shift  over  to  a  third  peiBon.  1  Fenr.  Tr.  1  888,  eit- 
ln«  B»  HQiseiidEe^  Tiimla,  Johna.  lBn«.i  ois; 
KeaiBley  v.  Woodeoek,  •  Hue,  UB;  Joel  v.  KUU,  3 
Ear  *  J.  4IW;  larKc's  Oaee,  t  Leon.  89;  QiiirchUl  v. 
Marka.  1  OolL  4U:  abarpe  v.  Ocssarat,  K  Besv.  470; 
flbee V.Hale. IS Tei. Jr. 404;  I«wea v. Lewes. 8 81m. 
KM;  Cooper  v.  Wratt,  6  Kadd.  4BB;  lookjer  v.  Sav- 
Bce,  t  Stranse,  MT;  Yamold  v.  Hoorbouse,  1  Buss. 
*  H.  S»li  Stephens  v.  James,  4  Sim.  IM:  Xx  parte 
Oiley,  I  Bell  ft  B.  StT;  Bochford  v.  Baekman.  0 
Bare,  4TB:  St  porta  Hlntoe,  U  Tea.  Jr.  HB;  atautoo 
T.  Hsll,  9  Russ.  IciLm. 

A  spendUuitt  trust  In  which  the  grantor  Is  him. 
•elf  the  sole  bene&darr  for  life,  with  power  to  dle- 
poee  ol  the  trust  propertr  at  death.  IctvlDK  neither 

18  L.  a  A. 


the  income  Dor  the  corruiof  tbe  eetate  subject  to 
bis  debts,  oannot  be  upheld.  Ghormley  v.  Smith. 
llL.B.A.W6.iagPa.W4. 

The  donor  ofthelnoome  Ota  trust  fundtoaper- 
eon  for  Ufe  mar  qoalUy  the  gift  bra  provlaloa that 
the  right  to  leoelvethe  fnoome  shall  belnaUensble. 


son,T  I.B.A.Stt,  m  MMm.  *B^  Broadway  Vat. 
Bank  v.  Adana,  US  Ham.  UO;  Baker  v.  Brown,  6 
New  Bng.  Bep.  Ml,  IIS  Ham.MBk 

Where  so  much  of  the  Income  ot  a  tmat  fand  Is 
given  to  a  person  ss  ehall  be  iimiimiij  tor  fall  sup- 
port, bis  right  thereto  la  In  Its  natme  loalleaable 
aod  oannot  be  reached  br  his  oredltor.  Blatterr  v. 
Wbsod,  lupro.  SeeFerklos  v.  Hers,  8  Qray.  4011; 
Pope  V.  BUIott,  8  B.  Hon.  U;  Holdship  v.  Patterson, 
T  Watis.  HT. 

The  Interest  and  dtvUends  ot  real  eatata,cw  per- 
sonal propertr  held  In  trast.  mar  be  en]ored  by 
the  benefldarr  without  ItabUltr  tor  his  debta. 
Nlohols  r.  Baton.  fllU.B.Tia.SIi.ed.S4. 


Atrustmar  be  so  limited  that  it  shaU  not  take 
effeoc  unless  the  benefleiary  Is  free  from  debt,  or 
tliat  blB  estate  sball  oeose  upon  bis  beooming  in- 


)  L.   R.  A.  40;  27  L.  R.  A.  773;  39  L.  h.  A.  f 


Da.1  T.  BLATiaHTIL 
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APPEAL  b^  aefendsnts  from  a  decree  of  tbe 
Circuit  Court  for  Uie  City  of  Lynchburg 
In  favor  of  plaiotlfl  Id  a  ioit  broDKht  to  re- 
cover tbe  amount  alleged  to  be  doe  from  Burr 
Garland,  deceased,  to  the  estate  of  Samuel 
OarLuid,  St.,  deceased,  oat  of  the snrpliu prof- 
ila  of  ao  estate  in  which  Burr  Garland  had  an 
interest    Bmerted. 

The  ftfcU  tire  Mated  in  the  opinion. 

Ma»n.  WUliun  J.  Rob«rtMH>  and  Ed- 
■wktA  S.  Brown  for  appellants. 

Mt.  E.  C.  Bnrka,  for  appellee: 

If  the  intention  of  the  teatstor  waa  to  be- 
queath by  way  of  remainder  to  Mrs.  Horrlas 
and  ber  children  what  of  the  proflta  of  the  es- 
tate had  not  been  expended  by  B.  Garland  for 
bb  support,  anch  beqneM  would  be  void  for 
nncerialnty. 

May  V.  Joyne*.  SO  Gratt.  692;  MUtionan 
8oe.  of  II.  E.  CSttreA  v,  Galiteri,  83  Gratt.  857; 
flbrr  T.  mjioer,  78  Va.  197;  OoU  t.  Cbte,  76 
Ta.  25 1 ;  BtoiV  v.  Jf lue,  88  Ya.  2S8. 

The  doctrine  of  Rranion  v.  iMtiuon,  18 
Ves.  Jr.  438.  that  "if  property  is  given  to  a 
nan  for  bis  life  the  donor  catiDOt  take  away 
the  incidents  of  a  life  estate"  (alienability  being 
one  of  the  incidents),  te  the  firmly  eetabllslied 
£neliab  doctrine;  and  the  same  doctrine  pre- 
Yaila  iu  all  of  our  Btales,  except  two,  Id  which 
the  question  hHs  been  decided. 

Gray,  Restraiota  on  Alienation,  pg  1S4-S77. 

The  doctrine  has  been  recognized  in  Yirgiola. 

iKcieH  T.  Omdly,  10  Gratt  886;  Bulms  v. 
Ttnani,  1  Lead.  Cas.  Eq.  4th  Am.  ed.  766; 
Hixm  v.  Hot,  13  Gratt.  VSi. 

Mt.  J,  81iicl«tonDlfl[a,  also  for  appellee: 


B.  Garland's  power  oT  dlRpoaal,  oa  to  all  the 
profits,  waa  ample  and  aheofute,  eo  that  if  tes- 
tator had  intended  and  attempted  to  convey 
the  Bunilus,  not  used  and  consumed  by  blm,  to 
Mrs.  Honiss,  et(x.  It  would  have  been  clearly 
void. 

Carr  v.  ^nger.  79  Va.  187;  OoU  T.  CW<, 
79  Va.  801. 

Mt*trt.  Klrkpfttriok  *  BUtekftord  and 
K.  O.H.  D«kn  also  for  appellees. 

ffinton,  </.,  delivered  the  opinion  of  the 

This  is  the  sequel  to  the  case  of  QiK-land 
V.  Qarland,  reported  In  84  Va.  181. 

As  the  case  was  then  presented,  it  appeared 
that  Wm.  H.  Garland,  executor  of  Burr 
Garland,  deceased,  had  brought  a.  suit  in  the 
proper  court  in  Misaisaippi  to  settle  the  ad- 
ministration accounts  of  his  testator  as  ad- 
ministrator 0.  (.  a.  of  Samuel  Garland,  8r., 
deceased;  that  the  court  In  Hlssisaippi  as- 
cerUlned  tbe  amount  due  to  be  $64,180.88, 
and  decreed  ihat  the  domiciliary  executor, 
the  said  Wm.  H.  Garland,  should  pay  tbe 
same  to  John  F.  Slaughter,  who  had  qualified 
in  Virginia  as  administrator  de  boni*  non,  e, 
t.  a.,  of  the  said  Samuel  Garland,  Sr.  Burr 
Garland  died  in  Virginia  in  December,  1869. 
On  hisdeath  there  wns  found  in  the  hnnds  of  * 
JohnT.  Herrell,  In  Lynchburg,  Va.,  the  sum 
of  $1,421.  S3,  which  was  the  remains  of  a  sum 
of  money  said  Burr  Garland  had  deposited 
with  him  on  call,  and  subject  to  his  (Burr 
Garland's)  order.  It  also  appeared  that 
when  Burr  Garland  died  he  was  In  posses- 
sion of  certain  conveyances  or  assignments 
to  himself  from  several  legatees  of  the  said 


solvent  and  shall  tbereupon  V€st  in  anntlier:  but 
the  etKtui  {pie  Inut  cejinot  hold  and  enjor  hia  In- 
tereat  entirely  free  from  tlie  olalma  of  cradltnrs. 
niohol  V.  Levy,  n  n.  S.  B  Wall.  US,  18  L.  od.  NK 
HaOett  Y.  niompaon,  G  Palffs,  H8, 8  L.  ed.  MO;  Bram- 
balJ  V.  Eterb,  14  N.  T.  H;  asaterlr  v.  Eaney,  88 
Ctonn.  18:  Dlok  t.  PItohford,  1  Dev.  *  R  Bq.  tBCL 
8ra  White  v.  nioinaa,  8  Bush,  8(1;  Hsnhall  v.Bash, 

Property  may  be  (Iven  to  B  man  until  he  shall 
beoome  bankrapt,  and  ■□  such  case,  neither  tlie 
QHUi  nor  hia  aeBi^Dee  oan  have  It,  beyoi  d  the  period 
UBited:  but  if  it  is  eiven  to  a  mau  for  Ufa,  tbe 
donor  cannot  take  awar  the  iDddeata  of  a  life  es- 
tate. Btandonv.  Botitnson.lSTes.  Jr.ttt);01dbam 
V.  Oldham,  L.  R  8  Bq.  Cbs.  4Di;  Bhee  v.  Hale,  18  Yea. 
Jr.WI. 

Ad  Interest  In  property  held  In  tmst  for  a  person 
durtPK  life,  under  a  will  providing  that  no  part  of 

n  Shall  be  amtgo»)i3»  or  In  ai^  way  Uable  to  be 
Mkeoffw  his  debli,  la  not  property  whleh  oanlaw- 
tnliybe  satd,aariaiieaorooDrerea.orbet«keDOD 
•uouUon.   BnilnBiT.ianh(l£asB.)IOJ..S.A.roi. 


tkiD  aloDB  vni  smtHSoe  only  tbe  voluntary  acts  of 
tbe  party,  and  will  not  app^  to  tiansten  by  opera- 
tloii  of  law.  as  by  bankmptor.  Lear  v.  Lemett,  > 
8lin.  ««.  1  Busk  ft  H.  810;  WflUnson  v.  Wilkinson, 
SSwawt-SEB;  WIiftaeldT.Frlckett,3Keen.eoe. 

If  a  fund  Is  devised  to  tanuiees  with  diTQcUoDs  to 
pay  tbe  Inoome  to  testator's  son  duriiiK  his  life. 
bee  from  the  olalnis  of  eredltMs.  inoome  vhlah  ao- 
oniea  prior  to  a  dedsloii  of  the  court  of  last  resort 
aothOTtiiiiS  Its  applloBtlon  to  his  debts,  does  not 
apply  to  debts  whtoh  aoorua  after  suab  deoWoo. 
Bull  V.  Kentucky  Mat.  Bank  (Ey.t  U  L.  B.  A.  87. 

If  there  Is  a  olauss  an 

18L.R.A. 


aliment  of  arrears  already  aoorued  and  not  of 
future  Inoome  IsKood.  ReBtnli^  '&ua(s.  i  DeO. 
H.&a.401. 

A  declaration  In  a  wIU  BStablWilnit  a  tmst  fund 
tlifi  Inoome  to  be  paid  annually  to  aperson  for  life, 
and  nottobeaubieottothedebtsofthebeDeflolary. 
will  not  take  It  out  of  astatate  making:  trust  eMatea 
the  del>ta  of  tbe  beoellalary,  where  the 
y  la  Klvea  power  to  dlspoae  of  tbe  prlu- 
dpalbywUL  Hayeraftv.BIaDd<Ky.)SL.  R  A.m 

Vbera  a  wll!  gives  a  beoeOolBry  ao  nniesbrkKed 
Interest  Id  the  Inoome  of  a  fund  during  Us  Ufa,  he 
may.  Id  tbe  abseuoe  of  statutory  probttiiUon,  alien- 
ate aa  a  whole  or  In  part,  before  the  time  ILzed  for 
tts  payment-  CUdoell  v.  Boyd,  T  Weat  Bep.  tOB, 
109  Ind.  UT;  Martin  V.  Davis,  8!  Ind.  88;  Wood  V. 
Wallaoe.  »  Tnd.  SSB;  Farmers  *  M.  tev.  tenk  v. 
Brever.  TT  Conn.  OOO;  Ferry,  Tr.  1  SK(  Story,  B» 
Jut.  H  Ki.  lOU. 

ntiiteei  man  b*  clotAsd  tdtb  dlMretlen. 

A  wm  deviilns  property  tn  trust  to  pay  such  part 
of  tbe  proceeds  to  aootbo'  ss  In  ittae  dlsorelloD  of 
tbe  traatee  he  may  think  beat,  does  not  vest  In  tbe 
benefloisry  suoh  an  eelate  aa  may  be  aubjeoted  to 
the  payment  of  his  debts.  Harshall  v.  Basb,  B7  Kj, 
lit;  Wbtte  V.  nomas,  S  Bush,  86^  Davidson  v, 
Kemper,  n  Ky.  E. 

like  trustees  may  be  clothed  with  a  discretion  as 
to  tbe  amount  of  Inonne  whioh  they  ahall  apply  to 
tbe  ii»  of  tbe  beoeflciary.  Keyser  v.  Hitebell.  SI 
Fa.  473;  Rife  r.  Geyer,  GS  Pa.  1193;  Shryook  v.  VIbk' 
troner,  38  Pa.  430:  Brown  v.  WUliamBon.  88  Fa.  888; 
Ryrlck  7.  Hetrick,  18  Pa.  4R8;  Shanklana'S  App.  4t 
Pb.  113;  Olrard  L.  Ins.  i  T.  Co.  v.  Clumbers,  4B  Pa. 
4t)fi;  NorrtB  v.  Johnston.  G  Pa.  fST;  Vans  v.  Parke,  1 
watia  *  B.  U;  Usher  v.  Taylor,  8  Bawle.  BS;  a  Fom. 


214 


ViBsiHU  Sdpbkick  Cookt  at  ArmiA. 


Dxc, 


Samuel  Garltnd,  St.,  who' were  chUdien  of 
NicholSB  Guland,  &  brother  of  the  testatoT, 
o(  the  lentciM  given  to  them  In  the  will  of 
Samuel  Galhili^  8r.  Slaughter  being  un- 
able, by  reason  of  Burr  Gartoad's  InsolveQcj, 
to  make  the  money  decreed  br  the  Missiaaippi 
court  in  that  BlAte,  and,  finains  these  assets 
in  Virginia,  brought  suit  in  Virginia  U>  en- 
force tne  Misaisaippi  decree.  To  that  suit 
Charles  Y.  Uarriaa,  administrator  with  the 
win  annexed  of  Butt  Garland,  deceased,  and 
Harv  Garland,  his  auretj,  were  made  de- 
fendants. 

Upon  this  itftte  of  facts,  this  court  beld 
that  the  decree  of  the  Mississippi  court  roust 
be  accepted  as  final  and  conclusive  eTldeQce 
of  the  fact  and  amount  of  Indebtedness  bj 
Burr  Garland,  the  Mississippi  administrator 
of  Samuel  Glarland,  to  Samuel  Qarland'a 
«atate.  And  furtiier,  that  the  decree  of  that 
court  did  not  underbtke  to  distribute  it,  nor 
to  decree  who  are  entitled  to  receive  It  under 
Samuel  Garland's  will,  but  decreed  it  to  be 
paid  over  to  the  Virginia  domiciliary  exe- 
cutor, to  1»  by  bim  distributed  to  those  en- 
titled, according  to  the  declared  intention  of 
the  testator:  "but  this  decision  is  without 
prejudice  to  any  right  of  action  which 
PauHna  B.  Morrfsa  may  have  In  this  or  in 
an  Independent  suit."  When  the  case  got 
back  to  the  circuit  court  the  plaintiff  flled 
bis  amended  bill,  making  Paulina  B.  Hor- 
ri3B  and    her  children  parties. 

After  the  case  bad  been  matured  for  hear- 
ing, on  application  for  an  order  directing 
accounts,  the  court  proceeded  to  construe  the 
ninth  clause  o(  the  will  of  Samuel  Garland, 
Sr.,  upon  the  true  construction  of  which 
the  present  controverey  must  turn. 

Tnat  clause  is  in  these  words : 

"(Kh.  My  favorit«  brother,  B.  Garland, 
raised  by  me,  and  long  a  resident  of  Missis- 
sippi, is,  and  has  for  a  long  time  past  been, 
embarrassed  In  debt  by  losses  of  trade  lu 
1837,  and  liabilities  as  surety  for  others.  It 
might  l>e  unsafe  to  devise  property  to  him 
absoluta'y.  I  therefore  set  apart  in  trust  in 
the  hands  of  my  executor,  for  the  txn^t  of 
my  said  brother,  either  of  my  plantations  In 
Hindes  County,  called  'Barrens'  or  'Tudor 
Hall,'  whichever  he  may  choose,  and  forty 
slaves  In  families— say  about  twenty-flve 
hands,  balance  heads  of  families,  children. 
and  house  servants — to  be  selected  out  of  the 
stocks  In  both  places ;  mules,  horses,  stock, 
etc.,    lufficient   for   the   cultivation   of   the 

Elace  so  selected  by  him,  with  provisions, 
ouae  and  kitchen  furniture,  plantation 
tools,  etc. ,  oxen,  bogs,  etc. ,  to  make  a  com~ 
plet«  estate.  The  profits  of  the  estate  is  set 
apart  for  his  (B.  Garland's)  use.  under  his 
superintendence.  But  neither  the  estate  nor 
profltg  shall  Im  bound  for  his  past  debts  or 
for  future  debts  and  liabilities,  oUier  than 
decent  and  comfortable  support.  At  his 
death  all  the  property  In  this  clause  is  to 
pass  to  Charles  Y.  Moniss,  in  trust,  to  the 
aeparate  use  of  his  wife,  Paulina  B.  Uorriss, 
and  her  children," 

The  circuit  court  was  of  opinion,  and  de- 
creed, "that  the  estate  of  the  said  Burr 
Garland,  in  the  proflts  set  apart  by  the  said 
clause  for  the  use  of  the  said  Burr  Garland. 
13L.a  A 


became  and  was,  under  the  law,  and  by  vir- 
tue of  said  will,  his  absolute  estate,  and,  at 
such,  liable  not  only  for  such  debts  as  might 
he  contracted  for  his  decent  and  comfortable 
support,  but  for  all  bis  debts ;  and  the  said 
profits  did  not,  nor  did  any  part  thereof, 
pass  under  the  said  will  to  tJie  said  Charles 
Y.  MorrlsB,  in  trust,  for  the  separate  use  of 
the  said  Pauling  B.  Morriss  and  her  children, 
nor  did  they,  or  either  of  them,  acgjilre  anr 
estate  or  interest  therein  under  the  said  will.' 

This,  however,  is  not.  In  our  opinion.  th« 
interpretation  to  be  put  upon  the  clause  of 
the  will  now  under  review.  Burr  Garland, 
as  the  very  first  words  of  this  clause  of  the 
will  Bay,  was  the  favorite  brother  of  the 
testator,  by  whom  he  had  been  reared.  Hs 
had  become  so  involved  in  debt,  by  reason  of 
loasea  in  business,  doubtless  occasioned  hy 
the  flnancial  panic  of  1887,  and  by  liabilities 
Incurred  as  surety  for  others,  that  it  appeared 
to  the  testator  practically  impossible  for  him 
ever  to  free  himself  from  this  load  of  debt. 

In  this  condition  the  testator  saw  that  an 
absolute  gift  or  devise  of  property  to  him 
would  be  of  DO  service  to  bim,  but  would. 
In  effect,  be  a  gift  of  so  much  property  to 
his  creditors,  who  had  not  the  slightest  claim 
upon  the  testator.  He  therefore  endeavored, 
by  a  carefully  devised  trust,  to  protect  his 
brother  in  his  declining  years  from  penury 
and  want,  by  giving  him  the  mere  right  to 
"a  decent  and  comfortable  support"  out  of 
the  oroQts  of  an  estate,  the  legal  title  to 
whiui,  as  well  as  to  the  profits,  he  is  care- 
ful to  confer  upon  the  trustee.  And,  having 
made  this  provision  for  his  brother — a  pro- 
vision strictly  limited  to  the  use  of  so  much 
of  the  profits  as  was  necessary  for  "  a  decent 
and  comfortable  support" — and  having  de- 
clared that  neither  the  estate  nor  profits  shall 
be  bound  for  his  past  debts  or  liabilities,  or 
for  future  debts  incurred  on  any  other  ac- 
count, ha  gives  ail  the  property  in  this  clause 
(clearly  meaning  the  estate  and  any  surplus 
proflta]  over  to  Charles' Y.  Morriss,  in  trust, 
to  the  separate  use  of  his  wife,  Paulina  B. 
Horriss,  and  her  children. 

Now,  this  being  the  purpose  of  the  testa- 
tor, too  clearly  manifested  to  require  any 
verbal  criticism  upon  the  mere  words  of  the 
will,  the  only  remaining  inquiry  is,  whether 
this  intcutlon  shall  be  allowed  to  prevail 
or,  to  express  the  same  idea  differently, 
whether  there  is  any  rule  of  the  court  of 
chancery  in  this  State  which  defeats  it. 

On  behalf  of  the  appellees,  it  is  insisted 
that  the  testator,  by  bia  will,  gave  to  Bun 
Garland  the  profits  therein  mentioned  ab- 
solutely, and  that  the  exemption  of  the  r>rnf< 
its  from  liability  for  Burr  Garland's  oebti 
Is  void,  because  they  say  that  it  Is  a  funda- 
mental doctrine  of  the  English  chancery, 
nud  that  the  same  rule  prevails  in  America, 
that  no  such  estat«  can  be  deprived  of  the 
incident  of  nlleDablllty  or  liability  for  tba 
debts  of  the  owner. 

But  Lhia  argument  seems  to  me  to  be  be- 
side the  mark.  In  this  case  the  devicee  and 
legatee.  Burr  Garland,  did  not  take  any  ab- 
solute Ttropertv  in  the  profits  Of  the  estate 
which  ne  might  have  assifnied  or  aliened; 
but,  on  the  contrary,  he  acquired  the  mere. 
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aHhotigh  exclnslTe,  ligbt  to  &  preceptlon 

«f  BO  mucb  ot  said  profits  aa  would  fumlHh 
«  decf-nt  &nd  comfortable  support  for  himself, 
*nd  this  wRB  so  qualified  and  limited  as  to 
fence  out  all  his  creditors  except  those  who 
f  amisbed  him  supplies  for  his  support.  Had 
be  undertaken  to  ezpeod  these  profils  ia  an; 
other  WAT  be  would  have  been  guilty  of  a 
breach  of  trust,  for  there  was  In  the  eye  of 
a  court  of  equity  as  complete  a  trust  in  him 
to  apply  these  proBts  in  this  one  direction 
aa  there  was  in  the  trustee  to  hold  the  legal 
title.  And  while  he  (Burr  Garland)  took 
Ibis  qualiSed  right,  which  we  think  it  is  a 
misnomer  to  call  property,  the  remaindermen 
took  a  vested  remainder  In  all  the  surplus 
or  unexpended  profits. 

It  is  admitted  that  ita  exact  question  has 
never  been  decided  in  Virginia,  although 
several  cases  have  arisen  in  tnis  Btate  where 
tbe  trusts  were  held  to  be  blended,  and  there- 
fore that  donee  bad  no  interest  that  was  di- 
visible from  the  other  eeitvu  out  tru«t,  and 
therefore  no  property  that  coula  be  subjected 
to  his  dcbu. 

But  in  Niek^  t.  Handly,  10  Oratt.  886, 
Juilge  Samuela,  delivering  the  opinion  of  the 
court,  said:  "Tliere  Is  nothing  in  the  nature 
or  law  of  property  which  could  prevent  the 


testatrix,  when  about  to  die,  from  appropriat- 


and  shelter  for  such 
relations.  There  is  nothing  in  law  or  reason, 
I  conceive,  which  should  prevent  jier  from 
appointing  an  agent  or  trustee  to  adminlstor 
her  bounty. 

But  the  question  has  been  Garefully  con- 
sidered by  Uie  Supreme  Court  of  the  United 
titah:)  In  the  case  of  NiehoU  v.  BaUm.  91 
U.  8,  716,  28  L.  ed.  254,  and  by  the  Supreme 
Judicial  Court  of  Massachusetts  in  the  case 
of  Broadviay  Nat.  Bank  v.  Adamt,  1S3  Mass. 
170,  and  In  each  case  it  was  held  that  there 
was  nothing  in  the  doctrines  of  the  American 
chancery  which  prohibits  a  trust  like  the 
present, 

Tbe  reasoning  of  these  cases  commends  it- 
self to  our  Judgment,  and  fully  establiahea 
the  validity  of  this  trust. 

The  deerte  of  the  court  below  being  In  con- 
flict with  these  views,  must  be  reveised, 
and  the  cause  must  be  remanded  for  further 
proceedings  to  be  had  in  accordance  with  this 
opinion. 

Deeree  reatrted. 

Petition  for  rehearing  overruled. 


TEXA.B  aUFIlXKm  COUBT. 


PDLLMAN  PALACE  CAR  CO..  Appt.. 

f. 

A.I..  SHira 


...Tei... 


1.  A  sleeplns-Mv  coaapMir  la  llftbto 

themlsteke  of  Ita  aervkiita  <□  awakening 
,  paawDireTs  In  iU  car  and  csualiig'  Ihem  to  gut  off 

■I  a  water  lank:  h&U  a  mile  tram  Uie  depot  In  tbe 
dark  and  rain,  where  Chej>  were  left  br  the  train. 
and  the  consequent  exposure  resulted  m  serious 


S.  A  wltneaa'a  toatlmoar  tha,t  >he 
fcuowa  of  nottiljix  "^loc  whicb  oould  have 
caused  berlUnees  except  the  exposure,  oniihloh 

'  ber  tauAand'i  aeUOD  for  dauHwea  is  baaed,  Is  ad. 
ulsBible  tn  connection  with  tbe  details  of  her  ei- 
pomire  aod  BlokDeM. 

3.  Erldonce  of  ttio  »moiint  of  plalntUTa 
■alMiT  and  tbe  number  of  weeks  that  he  lost  la 
admissible  In  an  action  for  damagsa,  eipreasly 
claiming  loB  ot  time  as  an  element  of  the  dam- 


Mtoirtia,ti 


4.   A  pliyalel«a'a  atataaaaat 
peraon  toM  him  about  ber 

basis  Ot  his  opinion  as  to  the  cause  of  her  sick- 
nenlanOttnadinlnlbleoQ  the  poR  of  Uie  plain- 
tiff in  an  aotlon  for  dami^^s  sustained  from  the 
exposure. 
6.  tirroT  In  tjhaj'glng'  on  th«  mie  of  eon- 
tribntOTT'  negllgeneo  is  not  prejudicial  to 
defendant,  where  there  Is  no  evidence  of  plalu- 
tlff's  negllKence. 

6.  The  obllcfttlon  to  wwMkeii  »nd  noUr 


tf  »  paaaiwiffrr  In  time  tor  bim  to  prapaua 
nfelr  and  oomf ortsblr  to  leave  the  train  at  hi* 
destination  It  dlTeptlj-  involved  In  his  oontraot 
tor  the  use  of  the  cAeeplna:  berth. 

(DeoeiiiberU.lwa) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Kaufman  County  in 
favor  ot  plaintiH  in  an  action  brought  to  re- 
cover damages  for  injuries,  losses  and  expenses 
caused  by  the  negligence  of  defi;ndant's  ser- 
vants in  causing  plaintiff  and  his  wife  to  leave 
defendant's  car  at  the  wrong  place.     Affimud, 

Mettrt.  "Porcy  BoberU  and  B-  P.  Will- 
ing for  appellant, 

Me»tr>.  Sbelton  F.  Leake  and  Word  * 
Ch»rlton,  for  appellee: 

It  was  legitimate  for  Mrs.  Smith  lo  testify.  If 
she  knew,  tbe  cause  of  bet  illness,  and  ber  tes- 
timony, "that  she  knew  nothlcg  else  that 
could  have  caused  her  illness,  except  the  ex- 
posure to  whiob  she  was  subjecied  on  the 
morning  she  left  the  cor  of  defendant  at  Ter- 
rell," was  proper. 

St.  Louii,  T.  dtA.  B.  Oo.  v.  Burnt,  71  Tex. 

!1. 

The  time  lost  by  plaintiff  In  attending 
his  sick  wife  was  certainly  an  element  of  dam- 
age; and  the  value  of  that  time  could  best  be 

limated  by  what  it  waa  really  worth  to  him. 

Boaard  Oil  Co.  v.  J>avii,  76  Tex.  63o. 

Tbe  testimony  of  Ihe  physician  was  proper. 

Bouiton  &T.  C.R.  Co. -7.  S!iafer.  64  Tex. 
e48iiareeol.Ev.  14thed.  g440,  pp.  630.  531. 


KotS.—HBHraad  o 


tor  acts  OtI     Liable  tor  Injuries  resulting  trom  misconduct  ot 
0  ClaoiDiiatil.   their  lervaats.    Bee  note  to  DllUoEhain  v.  Anthony 
LSI.  L.dtCB.Co.  aad.iai,.U.A.Hl.  1  (Tex.)  SL.  B.  A.  tOi. 

U  L.  1(.  A. 


See  also  35  L.  R.  A.  449. 
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Texas  Sufbbme  Court. 


AUt, 


CoDtribatoi;  negjlgutce,  U>  dereat  ■  recov- 
07,  most  contribute  to  the  lojury. 

HoutUm  A  T.  O.  B.  Co.  t.  SmUh,  S3  Tex. 
183. 

It  wu  the  dutjr  ot  the  a^entB  In  charge  of 
tbe  PnllniaD  Palace  Car  to  ootifV  paasengeN 
when  and  where  to  get  off.  Toe  ageota  ia 
charge  of  the  cor  ha'dng  pat  Hra.  Sniith  oft 
before  aba  reached  Terrell  SlaUon,  and  at  njcb 
time  and  place  and  under  such  drcamBtancea 
as  that  she  waa  Injured  iherelvf,  the  Pollman 
Car  Company  U  liable  for  such  damages.  If 
anv,  as  she  sustained. 

PuUman  P.  Oar  Oo.  v.  PoOoelc,  69  Tex.  180; 
MempMi  SL.B.S.CO.Y.  StnnafeOoa,  14  Ark. 
K2,  01  Am.  Rep.  008;  Teca*  A  P.  B.  Co.  t. 
Oareia.  68  Tex.  388;  9ulf,  0.  AB.F.&.  Co. 
T.  Qremlee.  Id.  SU.      ' 

HonrT-,  J.,  delivered  tbe  opinion  of  the 
court: 

Tblfl  flult  was  brought  br  tbe  appellee 
against  tbe  Pullnum  Palace  Car  Ctanpany,  a 
corporation,  to  recoTer  damages.  The  peti- 
tion alleges  that  plaintiff  and  his  wife  en- 
faged  DBBHage  on  a  train  of  the  Texas  & 
'aclSc  Railwav  Company  to  Terrell,  in  this 
State ;  that,  being  such  paasengen,  they,  at 
a  point  Id  the  State  of  Louisiana,  applied  to 
the  defendant  corporation  for,  and  obtained 
from  it,  bertha  on  the  Pullman  sleeping-car, 
which  was  run  In  connection  with  the  train 
on  said  railway  ;  that  shortly  after  entering 
said  sleeping-car,  plaintiff  and  his  wife  re- 
tired, and  were  asleep ;  that,  under  the  rules 
•nd  regulations  of  defendant,  and  by  common 
usage  and  practice,  defendant's  agents  In 
cliarge  of  said  corporation  were  bound  to 
awake  plaintiff  ana  his  wife  in  time  to  en- 
able  them  to  dress  and  get  off  the  train  at 
Terrell,  the  place  of  thcii'  destination,  and 
that  they  relied  on  them  to  do  so ;  that  said 
agents  went  to  sleep  and  neglect«d  their 
dutv ;  that  when  said  train  reached  the  water- 
tani,  about  on»half  mile  east  of  tbe  passen- 
ger depot  at  Terrell,  which  it  did  alwiut  0 
O'clock  in  Uie  morning  of  February  S,  1889, 
it  was  stopped  for  the  purpose  of  taking  on 
a  supply  of  water,  and  for  other  purposes, 
ftnd  that  this  fact  waa  known  or  should  have 
been  known  to  defendant's  agents ;  that,  when 
■aid  train  bad  stopped  at  said  water-tank, 
defendant's  said  agents  awoke  plaintiff  and 
his  wife,  and  told  them  that  they  were  at  the 


■aid  car  at  said  water-tank;  that 
cltement  and  rush  incident  to  the 
ment  that  the  train  was  at  Terrell,  and  that 
■11  must  hurry  off,  plaintiff's  wife  was 
pushed  and  shoved  Off  and  down  tbe  car- 
steps  to  the  ground,  some  three  feet  in  dis- 
tance ;  that  his  wife  had  no  time  to  properly 
dress  heiseif ;  that  It  was  a  cold  and  damp 
morning ;  that  the  ground  and  grass  were  wet 
from  recent  rains ;  that  as  soon  as  plaintiff 
and  his  wife  were  off  the  train,  and  before 
tjiey  had  learned  of  the  mistake,  and  that 
the  depot  bad  not  been  reached,  tbe  train 
moved  off  and  left  them  standing  in  the 
rain,  mud,  and  cold ;  that  plBlotiff  and  hia 
wife  were  strangers  in  Terrell,  and  did  not 
know  where  tbe  depot  and  hotels  were  sltu- 
18  L.  R.  A. 


■ted ;  that  it  was  so  dark  aa  to  make  it  im- 
possible to  move  with  discretion ;  that  they 
were  forced  to  remain  standing  at  tbe  water- 
tank  for  a  great  while  in  tbe  rain,  mud,  and 
cold;  that  plaintiff's  wife  waa  Rreatly 
frightened,  and  was  made  sick  by  toe  ex- 
posure ;  that  she  was  confined  to  her  t>ed  and 
unable  to  care  for  herself  for  more  than  Hve 
weeks ;  that  plaintiff  was  forced  to  provide 
medical  aid  for  her,  and  pay  therefor ;  that 

Slaintlff  was  forced  to  remain  away  from 
is  home,  which  was  in  the  State  of  Louisi- 
ana, and  his  business,  to  give  his  attention 
to  his  wife,  for  more  than  two  weeks,  and 
suffered  much  mental  anguish  on  account  of 
bis  wife's  condition ;  that  his  wife  suffered 
greatly,  and  that  her  health  was  permanently 
in^aired  because  of  the  premises. 

We  think  that  the  petition  states  a  good 
cause  of  action,  and  that  there  was  no  error 
in  overruling  defendant's  demurrer.  Judg- 
ment was  rendered  In  favor  of  the  plaintiff 
on  the  verdict  of  a  Jury  for  %1,1'iB. 

The  wife  of  plaintiff  gave  ber  depoaitioo 
as  a  witness,  detailing  very  fully  the  cir- 
cumstances of  her  exposure  and  sickness. 
and,  in  reply  to  a  question,  said:  "I  know 
of  nothing  else  that  could  lisve  caused  my 
Illness  except  the  eiposnre  to  which  I  was 
subjected  on  the  momtng  when  I  got  off  the 
train."  There  was  no  error  In  overruling 
defendant's  objection  to  thle  evldance.  The 
plaintiff,  on  bis  examination  as  a  witness, 
made  tbe  following  statement:  "I  was  get- 
ting a  salary  of  |l,2C0  per  annum,  oigbt 
months'  school,  as  professor  In  the  ^tato 
normal,  and  lost  three  weeks  In  attending 
my  wife,  which  it  was  necessary  for  me  to 
do.'  The  defenduit objected  to  the  evidence, 
and  now  assigns  error  on  its  admission,  upon 
the  ground  that  It  waa  Irrelevant.  One  of 
tbe  elements  ot  damages  «tat«d  In  the  plain- 
tiff's netition  was  lose  of  bts  own  time  while 
attending  and  nursing  bts  wife.  Evidence 
tending  to  prove  that  issue  cannot  be  consid- 
ered irrelevant.  We  find  no  error  in  the  ac- 
tion of  tbe  court  in  permitting  tbe  pbysiciaa 
who  attended  Mrs.  Smith  during  her  illness 
to  state  what  she  told  bim  while  he  waa 
treating  her,  about  her  exposure  at  tbe  place 
where  uie  left  the  train,  in  connection  with 
his  own  opinion  as  to  tbe  cause  of  her  sick- 
ness. Tbe  statement  was  made  as  the  basla 
of  the  doctor's  opinion,  and  not  aa  Independ- 
ent evidence  to  establish  the  fact  of  exposnie; 
even  bad  the  latter  been  the  purpose.  It 
would  furnish  no  ground  for  the  reversal  of 
tbe  Judgment,  as  l>oth  the  wife  and  the  bus- 
band  had,  as  witnesses,  themselves  fully 
stated  avery  fact  upon  the  subject,  and  there 
waa  no  opposing  evidence  with  regard  to  the 
circumstances  attending  their  leaving  the 
train,  and  tbe  exposure  that  followed  It. 

Appellant  complains  of  the  following  ex- 
tract from  the  cliarge  of  tbe  court :  "u  de- 
fendant's a^ent  was  guilty  of  negligence  to 
tbe  plaintiff's  damage,  and  plaintiff  or  wife 
were  also  guilty  of  negligence,  which  con- 
tributed to  the  injury  or  damage,  the  defend- 
ant cannot  be  held  liable  for  such  damage  or 
injury,  unless  it  has  been  shown  that  tbe 
negligence  of  defendant's  agent  was  the  d1- 
. rect  and  proximate  cause  of  the  damage." 


_;  rellered  the  plaintiff  from  the 

effect  of  the  oontributorr  neglleoM  of  hlm- 
telf  utd  his  wife,  if  sntdi  negligence  had  «i- 
i«ted.  The  rectwd.  howeTer,  contains  no 
evidence  wbateTei  tending  to  show  negll- 
gence  upon  the  part  of  the  plaintiff  or  bis 
wife  at  the  time  the  wrong  wu  committed, 
■nd  therefore  no  charge  upon  contrlbutorj 
negligence  was  called  for  or  proper.  The 
charge  aa  given  could  not  prejudice  defend- 
ant, under  the  proof.  While  It  la  true  that 
the  contract  tor  carriage  was  with  tlie  Rail- 
road Company,  and  um  with  tlM  defendant, 
and  tliat  the  Railroad  Companr  was  under 
obligations  to  plalatift,  as  a  carrier,  for 
which  it  would  have  been  liable  to  hfm  for 
damage  It  It  had  failed  In  its  dut]r.  it  itlll 
remains  to  be  said  that  the  defendant  also 
.owed  certain  duties  to  the  passengers.  PuU- 
man  P.  Gar  Oa.  T.  FaUoek,  69  Tez.  130; 
PuHman  P.  Car  Oo.  y.  Matthau,  74  Tez.  6M. 
The  evidence  shows  that  the  Pullman  car 
was  hauled  by  the  Railroad  Company,  and 
that  tlte  porter  and  conductor  (m  the  sleeplns' 
car  were  the  sarvanta,  and  under  the  control, 


regulations,  or  usages  relating  to  the  trans- 
portation of  paaaengera  on  auch  cars.  It 
ooea  show  that  the  defendant,  and  not  the 


tlon  for  and  unaertooktofumlBb  the  sleeping 
accommodations,  and  that  they  at  least  were 
onder  the  eicluaive  control  of  the  defendant. 
Whatever  may  be  the  duty  of  the  Railroad 
Company  witJi  regard  to  notlfylnz  its  pas- 
sengers, including  such  as  mar  oe  in  the 
sleeping-car,  of  its  arrival  at  the  station  to 
which  they  are  destined,  we  are  not  able  to 
conclude  that  the  servants  of  the  defendant 
owe  DO  such  duty  to  the  sleeping  passenger; 
on  the  contrary,  we  think  that  the  obligation 
*'   awake  and  notify  the  passenger  in  time 


tlon  is  directly  Involv^  in  the  contract  for 
the  nse  of  the  sleeping -berth.  In  this  case, 
the  servant  of  the  defendant  assumed  the  dis- 
charge of  that  duty,  and  from  that  fact,  as 
well  as  the  failure  of  the  defendant  to  intro- 
duce any  evidence  explaining  what  the 
duties  of  its  servanta  were,  or  as  to  what  are 
the  usages  and  rules  in  force  on  Its  cars,  it 
may  properly  be  presumed  that  the  servant 
of  defendant  was  acting  within  the  scope  of 
his  employment.  There  can  be  no  doubt  that 
the  negligent  dischar^  of  the  duty  resulted 
in  damage  to  the  plaintiff. 
Thtjiidgmtni  m  affirmed. 

Fetiti<ai  for  rehearing  overruled. 


RHODE  I8LAin>  SUIHEHX  COUBT. 


OioHtr  of  astatnte,  have  no  vested  rltfittberetn 
whlDli  prevaits  the  LegUature  from  tnnafer- 
ring-  Uie  trust  to  other  offloers.  and  this  rule  la 
not  ohanKsd  by  the  fact  Uiat  tJie  trust  Is  private 
m  Its  nature,  and  not  one  leoognlied  as  ohaib 
table. 

aiBT*,inu 


NoTS.— iViinleipal  torvmUon  mnv  tofts  and  od- 
nUnttm-  propnly  {ntr«ut  /or  AarttoMciuec 

A  cAtj  as  a  oarporatkm  to  oapabie  ot  taking  ta 
triut  devlsea  and  beqneata  for  obarltable  uses,  and 
mar  oarr7  Inte  eOeot  auob  devtoea  and  baquasta. 
Perm  V.  Care;,  St  U.  8.H  How.  W,  U  L.  ed.  lOL 

As  to  the  oapaett^  at  municipal  oorpoiatlonB  to 
ulie  br  devise,  the7  naod  upon  tlie  eame  Bround 
H  oMuinl  peraoDs.  Chambeia  v.  BC.  Loula,  a  Ho. 
513;  Perin  v.  Oarey,  lupra. 

gncb  rfiT|ini>[liiiiii.  iiiilfiai  aapectallr  leatialned, 
are  capable  of  taUng  property,  real  and  personal, 
la  trust  tor  purpoeMRermana  to  the  purpoaes  and 
<d)Jects  ol  their  Institution.  Jackoon  v.  Hartwell, 
S  Jobna.  12^  Phllllpa  Aeademr  v.  King,  12  Man. 
H6;  Plckenm:  v.  Hhotwel).  10  Pm.  OT;  Cbam- 
bcn  V.  St.  Louis,  twprai  Philadelphia  v.  BlUot.a 
Bawle,  in^  HoDonORh  v.  HoRlacb,  HI  U.  B.  IB 
Bow.  8ST,  U  L.  ad.  7S.  a  La.  Ann.  ITl:  Bell  Oo.  v. 
Aleisnder.  2^  Tei.  800;  Columbia  Bridgn  Co.  v. 
KUne,  BriKht,  Pa.na;  Hlller  t. Lenih,  1  WiUL  Jr. 
nil:  Webb  v.  Neal,  6  Alien,  GTE;  Qreen  v.  Buther- 
fOTtb.  1  Ves.  8r.  48e;  £  DlUon,  Mun.  Corp.  IBS. 

Tbey  ma;  bold  property  In  truat  under  a  nUl  for 
charitable  oses,  and  may  be  compelled  U>  eieouW 
nofa  trust.    Fajtiado  T.  Peyruido,  BESy.  B. 

Tber  mar  take  and  bold  propectr  In  tnnthi  the 
Mme  manner  and  to  ths  same  estant  asaprlvate 
IS  L.  R.  A. 


parson,  even  though  the  tr 

the  scope  of  the  dlreot  purposes  of  their  charters. 

MoDonogh  V.  Murdoch,  Mpm. 

The  law  Mtalnst  perpetuities  has  no  appKoatlon 
to  Buoh  devlsea  and  bequeets.   Ferln  v.  Oarer, 

On  the  oontrarr,  oourts  of  equity  will  protect 
such  gifts  and  prevent  allenatton  of  the  landi  de- 
vtsed  for  charitable  purpoan.  HlUam*!  Case, 
Duke.  SO.  S75:  MaroT  of  Bristol  v.  Whitton.  Id.  Q. 
977;  Harorof  Baadhis  v.  I«De,  Td.  Kt,  SSI;  CfaiiEt>S 
Hospital  V.  Gratngar,  1  Haon.  Jc  G.  tfO;  GrltBn  i, 
Graham,  1  Hawka.  130;  State  T.  Gerard,  E  Ired.  Bq. 
nO;  LewH,  Perpetuities,  S84. 

A  bequeettoatowntatrostln  perpetuity  for  the 
benetlt  of  the  poor  of  the  town,  not  oontlned  to 
those  for  wboee  support  the  town  Is  under  s  stet- 
utor;  llabllltr,  la  invaBd  for  want  of  an  ascer- 
tained beneaclarr.  Foedick  v.  Hempstead,  11  L. 
a.  A.  na.  1»  N.  Y.  BBI;  Holland  V.  Aloock,  U  Cent. 

uep.  esi,  loe  H.  T.  3U. 

Z,C0Wa((tepMS«roil«rth«<r(Kbrrfnl«(r(iC(on  oftnutt. 
The  law*  whlcb  eelabllgh  sod  re?ulste  municipal 
oorporations  are  not  oontraola.  They  may  be  re. 
pealed  or  altered  at  the  will  of  the  Legislature,  ex- 
cept so  ftv  as  the  repeal  or  change  may  affect  the 
rights  Ot  third  persona  acquired  under  them.   Boa- 


RHom  laLAXv  BrpKuu  Coubt. 


Sept., 


B  tD  compel  the  tnuufer  to ' 

tbembTtheCommiBsioiieTsoftbeNortli  Burial 
Grounda  ot  uid  eft;  of  certain  funds  held  bj 
the  latter  in  liuat  to  Im  Applied  to  the  care  of 
burial  lota  and  memorials  to  the  dead.  Writ 
tranttd. 

The  facts  are  stated  Id  the  opinion. 

Mr.  Nlehol»a  V»n  S^ek  foe  petitloneta. 

Mr.  Crra«  H.  Tan  Slrek  for  respood- 


aatborised  glfia  hf  deed  or  will  to  the  Com- 
mlarionen  of  Ihe  North  Burial  Orounda  In  the 
City  of  Providence,  and  thdr  BuccesBoii  in  of- 
flee,  for  the  porpoae  (d  eonstitutiug  a  fuod  to 
be  held  In  perpetual  trust,  and  the  Income 
thereof  to  be  applied  to  the  care  of  burial  lots 
and  memorials  to  the  dead,  as  wt  forth  in  the 
iDBtrument  creating  the  trust.  The  Commia- 
"" Te  directed  to  make  Inreatmenia  of 


income. 


;  proper^,  to  keep  accounta,  apply  the 
and  to  make  detailed  reports  to  the 


Oround  to  pay  over  to  the  Commlsaioiiers  of 
the  sinking  fiuds  of  the  Cltv  ot  Froyideoce 
the  perpetual  care  funds  held  by  tbem,  with 
such  as  should  thereafter  come  to  them,  and 
changed  the  duty  of  mvestlog  the  same  from 
the  CommlsaloDers  of  the  Burial  Qround  to 
the  CommlasioiierB  of  the  Sinking  Fund,  the 
former  to  continue  to  receive  and  apply  the  in- 
come as  before.  Upon  demand  of  the  peti- 
tioners for  payment  to  them,  under  this  Act, 
of  the  perpetual  care  funds,  the  respondents 
refused  to  make  the  pavment,  upon  Uie  claim 
that  they  hold  said  funds  as  trustees  under  said 
chapter  367;  and  tbat  chapter  781,  so  far  as  it 
dirccla  the  payment  of  the  funds  held  prior  to 
its  passage,  la  Inoperative,  because  the  title  bad 
Tested  in  them  as  trustees. 

The  question  now  comea  before  us  on  a  pe- 
tiliOD  for  mandamus.  Hie  argument  of  the 
respondents  is  that  chapter  867,  and  the  Acta 
of  the  Individuals  making  trust  gifts  under  it, 
constitute  a  grant  or  executed  contract;  and 
that  the  later  Act,  changing  the  custody  of 


the  fund  and  du^  of  inveatnieot,  is  within 
the  meaning  of  the  clause  in  tlie  CoostliutJoa 
which  prohibits  the  passage  of  a  law  impairing 
the  obligation  of  a  contract.  They  refer  lo 
FlaOer  y.  Peek,  10  U.  a  6Cranch.87,  SL.ed. 
162,  and  Dartmouih  OoUtgi  v.  Woixiioartl,  17  U. 
S.  4  Wheat.  016,  4L.  ed.  03B,  in  support  of  their 
position.  These  two  noted  case*  are  of  un- 
doubted authority,  to  the  effect  that  vested  rights, 
under  an  unreatricted  grant  to  an  individual  or 
private  corporation,  when  a  law  is  in  the  na- 
ture of  a  contract,  cannot  be  devested  bv  asuh- 
setiuent  change  or  repeal  of  the  law,  because 
this  would  impair  the  obligsUon  of  an  executed 
contract.  The  case  betoreuslsqullediflerent, 
for  it  does  not  affect  an  individual  or  private 
coiporatlon.  The  tctpODdenla  are  not  here  in 
defense  of  private  veatad  rights,  but  sa  officers 
of  a  public  municipal  corporation,  claiming 
CKtain  righta,  under  a  Matute,  as  Incidental  to, 
their  ofGce.  As  indivldualB,  they  can  lay  no 
claim  lo  the  admlniatratlon  of  the  fund,  but 
only  as  Commissioners  of  the  North  Burial 
Oroutid.  If  one  should  go  out  of  office,  hia 
title  would  be  at  an  end.  Hence  they  stand  in 
the  same  relation  to  the  fund  that  the  city  It- 
aelf  would  if  it  were  the  truatee.  In  Its  own 
name,  toitead  of  Its  offlcets  and  agents.  In 
regard  to  the  power  of  the  Legialature  to  alter 
or  repeal  a  nant,  a  marked  distinction  has  al- 
ways been  observed  between  private  and  pub- 
lic nanta.  Following  the  cases  cited  above,  it 
has  Decome  settled  tbat  an  unrestricted  grant 
to  an  Individual  or  private  corporation  becomes, 
when  accepted,  a  contract  which  is  beyond  leg- 
islative control.  It  haa  also  become  settled 
that  apecial  powersconfcrred  upon  a  municipal 
corporation  or  Its  offlcera  are  not  vested  rirhta 
as  against  the  State.  But  questions  have  arisen 
with  reference  to  the  right  of  a  municipal  cor- 
poration to  t>e  a  LruBlee.  and  also  of  the  right 
of  the  Stale  to  control  it,  wlien  it  is  acting  as 
such.  The  leadinK  case  of  this  country  upon 
the  subject  was  Vidal  v.  Oirard,  43  fl,  8.  2 
Ho<r.  m,  IlL.ed.  S09.  where  it  was  held  that 
a  municipal  corporation,  wbeu  authorized  by 
law,  mny  take  and  hold  property  In  trust; 
and  so  tbe  donation  in  Ihe  well-known  will  of 
Stephen  Qirsrd  lo  the  City  of  Philadelphia,  in 
trust  for  charitable  purposes,  was  sustained. 
In  isSS  the  management  of  this  trust  was.  by 
Act  of  the  Legislature,  taken  away  from  the 
city,  and  committed  to  a  board  of  directors  of 


Bier  Police  Jurr  v.  Sbieveport,  5  La.  Ann.  Wt: 
Louisiana  State  Bank  v.  Kow  Orleans  Nav.  Co.  a 
La.  Ann.  SM;  Be; nulOs  i.  Baldwin.  1  Ia.  Ana.  VSZ: 
Baynea  v.  Uunlclpidlty  No.  E.  S  lA.  Ann.  T8(h  Bger- 
ton  V.  MuDlcIpalitr  Ko.  S.  1  La.  Ann.  VO-.  Board  of 
Liriuldatora  v.  Uuulclpolltj  No.  1,  S  La.  Ann.  ZI. 

IC  Is  within  the  poverof  tlie  Leglalsture  to  devest 
a  municipal  corporation  of  the  power  t«adminis- 
ler  a  trust  and  to  appoint  or  provide  tor  Ihe  ap- 
pointment ot  new  trustees  Independent  of  (be 
corporation,  and  vest  in  them  tbe  manaR-emcnt  ot 
such  trusts.  Pbiladelpblav.Foi.  fMPB.lW:  Munt- 
polier  v.  East  Montpeller,  28  Vt.  £1. 

Since  the  LegisJuture  cannot  alienate  any  part  of 
Its  leaislntlve  power  It  cannot  ttaerofoie  by  leglsla- 
tlvo  Act  or  contract  Invest  any  munlutpal  corpoia- 
tlor  ullh  an  frrev.ienUe  franchise  ot  government 
over  any  part  of  Its  territory.  Philadelphia  v. 
Fc>i.S4Fa.  IM.  | 

Tbe  doingi  between  munlclral  oorporatlona  and  , 
WL.R  A. 


tbe  Lsfflslstuie  an  in  tbe  natora  of  letrlslatlon 
rather  than  oompact,  and  subject  to  all  leKlslatlve 
oondlUons  named,  and  tbeiefore  tot>e  oonsldered 
sa  not  violated  bysutisequent  legislative  changes. 
East  Harllord  r.  Hartford  Bridge  Co.  Q  IT.  8.  10 
How.  B11. 13  L.  ed.  GIS;  New  Orleans  v.  Hoyle,  a 
La.Ann.TtO;  Trustees  of  Schools  v.  lUman.lSUL 

An  tothe  power  ofamunlolpelocnpanUon  to  ad- 
iDln)Elerapublloobarity,seena(«ato  CaryLlbrarr 
V.  Blis  IMa».l  T  L.  H.  A  ;Bfi;  Oottman  v.  Oraoe  (X. 
Y.)8L.  R.A.  UT. 

What  are  public  oharltiea.  See  notn  to  Fire  Ina. 
Patrol  V.  Boyd  (Fa.)  1  L.  B.  A.  UT;  Cottman  v. 
Orace,  tupro.-  Stratton  v.  Fbyslo-HedlcaJ  Institate 
(Han.)  B  L.  it.  A.  S3;  BuUard  v.  Chandler  lUan.)  I 
L.  R.  A.  lOG;  State  v.  Ladies  Of  the  Saored  Heart 
(MO.XIL.B.A.S4. 

Municipalities  as  trusteea.   See  nets  to  Oottman. 

,  Grace,  (ujirik 


.Cooi^lc 


dty  trust*.  Tbta  actton  ot  the  L«icBilatUTe  wu 
coDtealed,  but  waa  upheld  Id  J^Uaddphia  v. 
Ar,  64  Pik  IW,  upon  tbe  ground  tliat  &  mu- 
nicipal oreaoiztitlon,  tnutceB  of  a  cbarltj,  oaa- 
not  set  np  a  vested  right  to  maloiafi)  such  or- 
ganizatioD  in  the  form  tn  whicb  it  vas  when 
the  iruBt  iraa  created,  sod  pieveat  the  Scale 
from  cbaociDg  it  as  tbe  public  iDtereels  mny 
require.  These  cases  determine  the  right  of  a 
municipal  corporation  lo  act  as  a  trustee,  wbcn 
duly  authorized,  and  also  the  right  of  the  Leg- 
ialature  to  devest  the  corporation  ot  siirh  right e, 
and  lo  commit  the  admlnistretion  of  liie  trust 
to  others.  The  same  right  has  been  recognized 
In  other  cases.  MtnweOier  v.  Oarrttt,  102  U. 
8.  472,  26  L.  ed.  197;  Girard  t.  PMhM^ia, 
74  U.  B.  7  WalL  1, 19  L.  ed.  SB:  JHorUpetitr  y. 
BoMt  Montpttier,  SB  Vt.  12.  Upon  the  author- 
Vcj  of  these  eases,  Judge  Dillon,  iu  bli  work  on 
Mnnlcipd  Corporations  (g§  80,  487).  Is;s  it 
down  as  unquestioned  lav  that  a  tnunlclpal 
twdy  mar  hoth  act  as  tnut«e,  and  aba  be  de- 
Tested  of  a  public  trost,  at  the  will  of  the  Leg- 


rale,  becauw  It  ti  not  a  pubUe  charitaUe  trust. 
This  court  baa  held  <f  ^  t.  Sidiol*,  17  a  L 
105),thatstichatmatlfa;fflTate,  and  nota  char- 
itable trust.  Nevertbeleu  tbe  General  Assem- 
S"  ,  in  ISSa,  qMciallT  antborized  towns  to  re- 
reandhold  foudslntmstforthat  purpose, 
-which  authori^  still  conttnuM,  and,  as  baa 
been  stated,  gare  a  Uke  autbority  to  tbe  Com- 


319 

inlasionen  of  tbe  North  Burial  Ground  In  1S01. 
If.  when  Ibe  trust  is  [or  a  recognized  cbarl- 
lable  purpose,  a  municipal  corporation.  In  its 
capacitj  as  trustee,  U  subject  to  tbe  will  ol  tbe 
Legislature,  a  fortiori  we  Ibink  it  is  clear  that 
it  is  equally  subject  in  case  of  a  private  trust 
which  (I  can  onlr  hold  by  authority  of  Ibe 
Legislature,  and,  if  the  adminislrallQu  of  the 
trust  can  be  takea  from  tbe  hands  of  tbe  mu- 
uldpal  coTporaiion  Itself,  certainly  Its  offlcera 
and  agents  can  hold  andei  no  stronjier  claim.  If 
the  respondents'  position  is  correct,  tbe  city  is 
bound  lo  continue  tbe  office  of  Commlssioneta 
of  the  North  Burial  Grounds  in  order  to  sup- 
port tbe  trust.  We  think  this  could  hardly 
have  been  couteinplated  by  tbe  donors  of  the 
funds,  but  rather  in  making  the  glfls,  in  the 
words  of  Juigt  Sharawood,  Tn  nUadfiphia  v, 
Fox^iwpra.  "they  must  t)e  held  lo  have  done 
so  with  the  full  Knowledge  that  the  iruBlee  ao 
selected  was  a  mere  crealure  of  the  State,— an 
agent  acting  under  a  revocable  power"  Our 
conclusion,  therefore,  is  Ibal  the  Lesislature 
bad  power  to  change  the  custody  ot  Ihe  funds 
from  the  reapondents  to  tbe  complslnants.  In 
reaching  thU  conclusion  we  have  taken  the 
case  as  pteseuted.  without  regard  lo  the  last 
■eciion  ot  chapter  867,  which  provides  that  tbe 
Act  shall  be  subject  lo  all  future  Acta  In 
ameudment  or  repeal  thereof,  althotigh  we  sea 
no  reason  wb*  this  section  might  not  be  i«- 
garded  as  concluaive  ot  the  question  before  ui. 
Petition  granttdi 


MAS8ACHD8BTT8  SUPREME  JUDICIAL  COURT. 
Patrick  DEHPBET 
Jamu  CHAHBERa 


B»tiflcatlo»  bj  c 


his  servant  and  for  bli  beneBt,  wtll 
nuie  mm  saswenble  for  tlie  latter'a  negllgeDt 
acts  wlilch  were  m>  oonneetHl  -with  tlie  employ- 
ment tbat  be  would  ttava  lieen  Uat)le  for  them  a* 
master  If  the  latMr  had  been  Us  servant  when 
oommlMoK  tbem. 


(September  8,  un  J 


Kon.—  Oentral  rutM  afvUti  to  mUilaittofk 
Ilia  raUflcatkin  must  lie  entire,  Oi  not  at  all;  CAe 
principal  la  not  permitted  ta  ratify  to  part,  and  to 
njeotlnpart.  Soutliera  Eid.  Co.v.Falmer.tS  Oa. 
M:  Oocbron  V.  Cbltwood,  N  111.  GS;  Wldner:v.  Lane, 
14  HIch.  lU:  Krlder  v.  Wwtcm  College.  31  Iowa.  H7: 
BOUngs  T.  Morrow,  T  C&L  ITl;  Bardeman  v.  Ford, 
U  Ga.  SOS:  Menkens  v.  Watson.  £7  Mo.  163:  Heoder- 
Bcm  V.  CummJairs,  U  III.  SSS;  Coleoian  v.  Stuik,  1 
Or.  IIE. 

A  ratification  ot  a  part  ot  an  authorized  tmnaac- 
tloo  of  an  Rfcenl.  or  of  one  wlia  anumes  to  act  as 
such.  Is  a  confirmation  of  the  whole-  ^rmers 
Loan  *  Trust  Co.  v.  Walworth,  1  N.  7.  4BS:  Fowler 
V.  Trull.  1  Han,  Vf>.  S  Tbomp.  &  C.  GSi;  Krlder  v. 
WEStern  C^U(«e.  81  Iowa,  MT;  Menkens  v.  Watson, 
K  Ho.  IfiS:  1  Walt,  Act.  &  Del.  339. 

Batlflcatlon  of  the  unautborlzed  aotol  another 
operaiee  upon  the  aot  ratified  as  If  authority  to  dd 
tbe  act  had  been  prevlouslr  siven,  except  where 
the  rishla  of  third  parttaa  have  Intervened.  It  Is 
easenllal  tliat  tbe  party  rstlfylmi  should  be  able 
not  merely  to  do  the  act  latjfled  at  the  time  the  act 
-was  done,  but  also  at  the  time  tbe  rail  Ocatton  was 
made.  Oook  v.TulUs,n  C.  S.lB  Wall.  aSS.a  L.  ed. 
MS,  Field,  J^  Harsh  t.  Pulton  County,  n  IT.  6. 10 
18L.R.A. 


WalL «U,VfL.tA. lOUi  Norton  v.  Bl-elby  Oouutr, 
118  n.  a  4<n.  80  L.  ed.  Ittt. 

It  Is  not  allowed  by  law.  when  the  act  catlHed  Is 
Itself  forbidden  at  tbe  time  ot  ratlflcatloD.  Mo- 
Cracben  v.  San  Francisco,  ISCal.  Wl;  Bird  v.  Brnwa, 
4  Bich.  TM;  Lord  Audley's  Case,  Cro.  Ellz.  au, 
Moore.  UT;  Mers«ret  Podger's  Case.  9  Coke.  lOlo,- 
Cook  V.  TulllB,  8S  U.  8. 18  WaU.Bau,  a  L.  ed.  B8«. 

U  a  principal  ratlflea  that  part  ot  a  transaoilon 
whicb  lavora  him.  be  raUltea  tbe  whole,  Gaines  v. 
HlUer,  111  U.  8. 8W,  28  L.  ed.  188. 

It  Is  a  rule  In  the  law  ot  asenoy,  that  when  the 
nuauthorlcsdaotottbeaireQtlsdone  In  the  exeon- 
tlon  of  a  power  conferred  la  a  mode  not  sanctioned 
by  its  terms  and  In  eiceee  Or  misuse  ot  tbe  author- 
ity given,  ratlfioatlon  by  the  principal  ii  more 
readily  Implied  from  sllsht  aots  of  oonflnnatloD. 
HaiTud  V.  MoDanlels,  128  Mbbs.  116. 

It  Is  an  adoption  of  an  unautliorlzed  transaction 
by  tbe  party  beneflclally  tnterealod.  Schwarti  v. 
Weber,  S  N.  Y.  B.  K.  tt«. 

It  la  Bald  tbat  a  distinction  exists  lieCweon  the 
classes  of  caeee  to  whloh  thta  prlnoiple  applies. 
Where  the  ortBtnal  act  was  one  merely  voidable  In 
its  nature,  tbe  principal  may  ratify  the  act  of  his 
agent,  altbouvh  It  wiw  nnauthoriied.    But  where 


MUBAllUUUH-l'a  BOPKKKB  Jddicul  Coubt, 


EXCEPTIONS  bf  dflfenduit  to  nllnga  of 
the  Superior  Cooit  for  Eswx  Oountj 
(ThompKm,  J.)  made  during  the  trial  of  ui 
action  SrouKbt  to  recover  the  Talae  of  t  plate- 
glsBB  window  alleged  to  lisve  been  broken  by 
tbe  nestigence  of  defendant's  servant,  whlca 
resulted  Id  a  judgment  In  favor  of  plaiutill. 
Er«p(ion«  ontmittd. 

The  faclH  are  alal«d  In  the  opinion. 

Mr.  W.  S.  Knox,  for  defendant; 

Even  if  the  ads  of  ticCullock  in  reoelvinr 
the  order  for  tbe  coal  and  undertaking  to  fill  It 
were  fully  ratifled  by  the  defendant  with 
knowledge  of  his  negligetice.  the  defendant 
would  not  tie  liable  for  the  negligence  noder 
the  fact  found  that  McCnUock  was  not  the 
servant  or  agent  of  tbe  defendant  at  the  time 
his  negligent  act  caused  the  injury. 

Coomt*  T.  Boughton,  102  Mass.  211. 

Meurt.  J.  P.  SwaaD«y  and  H.  B.  Dow, 
for  plaintifl: 

A  subsequent  latlflcation  is  equivalent  to  a 
prior  Bulboritj,  and  rendera  the  principal  liable 
lor  ait  tbe  acls  of  the  agent,  tortioua  or  other- 
wise, done  in  the  regular  course  of  buslnem,  aa 
folly  aa  If  he  had  origlnaUy  given  him  direct 
authority  In  the  premSea. 

Story,  Ag.  9tb  ed.  §289:  OUmmt  v.  Jonti.  18 
liaB8.60 

When  a  party  assumes  to  act  for  another 
without  any  authority  whatever,  If  that  other 
subeequentlj  ratifies  his  act  he  makes  him  hla 
agent. 

T.  B.  7  Hen.  IV.  p.  SB;  Eagtdorn  v.  Oliver- 
ton,  2  Maule  &  S.  48G;  Eogeri  v.  Knt^nd,  10 
Wend.  818;  Kellepv.  Mtimon,  7  Maw.  819. 

If  the  principal  accepts  the  proceeds  or  bene- 
fits of  the  unauthorized  act  of  the  person  as- 
suming to  act  for  bim  be  ts  precluded  from 
deuying  the  tatter's  authori^. 

Woodbury  r.  Lam^,  S  Mfnu.  SSS;  Oib»im  ▼. 
Norway  Ban.  Bank.  89  Me.  679;  Vaiat  v. 
WiUiami,  49  U.  S.  8  How.  184. 12  L.  ed.  1018. 

The  demand  made  upon  tbe  plaintiff  for  tbe 
proceeds  and  proHls  of  the  unauthorized  acta 
of  McCollock,  on  the  ground  that  the  plaintiff 
"owed"  the  defendant  for  tbe  coal,  la  a  ratifi- 
cation; for  a  claim  of  debt  would  not,  on  any 
Other  ground,  be  maintainable. 


Story,  Xg.  Btb  ed.  §  SB»,  tuX«  f,  and  caset 
cited. 

A  ratification  can  only  be  eOectoal  between 
the  parties  when  the  act  ia  done  by  tbe  ^ot* 
avowedly  foi  or  on  account  of  the  principal, 
and  not  when  it  is  done  for  or  on  account  of 
the  agent  hiniaelf,  or  some  third  person. 

Gondii  V.  Batdwin,  81  N.  Y.  210,  226;  Wat- 
ton  V.  StMnA,  11  C.  B.  N.  8.  7S6;  Wilton  v. 
Tumman.  6  Man.  &  Q.  386;  Farmert  L.  A  T. 
Co.  T.  WalvxiHh,  1 N.  T.  488, 444;  Cbmtturciat 
A  C.  Bank  v.  Jonet,  18  Tex.  611. 

And  this  ia  tbe  distinction  wbicb  must  be 
made  between  tbe  case  at  Imt  and  the  case  of  . 
Ooomet  V.  Houghton,  102  Haa&  211. 


Thia  ia  an  action  of  tort  to  recover  damages 
for  the  breaking  of  a  plat«-g!ass  window. 
The  fflass  was  bicAen  by  the  negligence  of 
one  HcOullock,  while  delivering  some  coal 
which  had  been  ordered  of  the  defendunt  by 
the  olaintiff.  It  is  found  aa  a  fact  that  Hc- 
Cutlock  was  not  tbe  defendant's  servant  when 
he  broke  the  window,  but  that  the  "delivery 
of  tbo  ooai  by  [bim]  was  ratified  by  the  de- 
fendant, and  that  such  ratification  made  Mo- 
Cullock  in  law  tbe  agent  and  servant  of  the 
defendant  In  tbe  delivery  of  the  coal."  On 
this  finding  tbe  court  ruled  "tbatUie  defend- 
ant bv  bia  ratification  of  the  delivery  of  the 
coal  by  McCullock  became  responsible  for 
his  negligence  in  tbe  dellveiy  of  the  coal." 
The  defendant  excepted  to  this  ruling  and 
to  nothing  else.  We  must  assume  that  tbe 
finding  was  warranted  by  the  evidence,  a 
majority  of  the  court  being  of  the  opinion 
that  tbe  bill  of  exceptions  does  not  puTport 
to  set  forth  all  the  evidence  on  which  the 
finding  was  made.  Therefore  the  only  ques- 
tion iKfore  us  ia  as  to  the  correctness  of  the 
ruling  just  stated. 

If  we  were  contriving  a  new  code  to-day 
we  might  hesitate  to  say  tiiat  a  man  could 
make  himself  a  party  to  a  bare  tort  in  any 
caae  merely  by  assenting  to  it  after  it  bad 
been  committed.  But  we  are  not  at  liberty 
to  refuse  to  carry  out  to  Its  consequences  any 


that  act  waa  void,  aa  In  oaae  of  a  toigeiJ.  It  it  Batd 
no  ratiaoBtton  can  be  made,  indepeadent  of  tbe 
prinDiple  of  ealoppeL  Workman  v.  Wright,  18 
Ohio  St.  UG.  »1  Am.  Bap.  MS. 

The  meautDg-  of  raHflOBtioD  la.  and  alwan  has 
been,  the  adoption  ot  an  act  purporClng  to  be  dune, 
or,  at  leaat,  dona  In  fact,  on  behalf  of  the  rstlfler. 
r.  a  ao  Bdw.  I.  128;  THoa.IV.34,ai,pLl:  Anonr- 
Okoiw,  Oodbolt,  lOe.  pL  US:  WilsOD  T.  Tuinman.  S 
Han.  ft  a.  ZX. 

The  mete  alianoe  of  the  owner,  after  hla  property 
baa  been  token  bj  a  treepaaaer,  will  not  In  law 
amount  to  a  ratlDoaUon  and  adoption  of  tbe  unlaw- 
ful act.  Tbomption  v.  Crals,  U  Abb.  Pr.  N.  8.  Sb 
Storr.  As.  I  set;  t  Kent,  Com.  Uth  ed.  «U,  note  I; 
Wilson  V.  Tumman,  ntpra;  Watson  v.  Swaon,  11  C. 
a  N.  S.  750. 

As  a  general  rule,  tbe  prlnalpal  has  the  right  to 
elect  whether  he  irlll  adopt  the  unauthorised  act 
or  not.  But  having  onoe  cstlQed  tbe  act,  upon  a 
full  knowledge  ot  all  the  mateiial  olroumatanceH, 
ibe  ratiBcatton  cannot  be  revoked  or  recalled,  and 
(he  prlQclpalbeoonieeboundaBlf  he  had  orlfrtnallr 
authorized  tbe  act.  Story,  Ait.  ■  tSO:  Pale;;,  Ag. 
13L.R.A. 


LIord*s  ed.  171;  8  Chtttr,  Com.  I«w,  UT;  Bonvler, 
I«w  IHot.  Utla  BattfaiUon. 

Thc^genaraldootrlne  that  one  mar,  br  afflrmBttve 
aots,  and  even  1}y  sOenoe,  rattfr  the  acta  Of  another 
who  has  aeeumed  lo  aot  as  hla  ajcent,  b  Ulustrated 
br  many  oasea  tajba  found  In  the  books,  and  eet 
forth  by  all  the  tsxt-writeraupon  tbe  law  of  asency, 
Story,  Aa:.  I  Sno;  t  GreenL  Hv.  H  SB,  07;  I  Kent. 
Com.  fllSj  l%ompeon  v.  Oralg,  IB  Abb.  Fr.  IT.  B.  9; 
Wilson  V.  Tumman,  lupra;  Watson  v.  Bwann.  U  Ot 
U.t>.B.1M. 

But  the  doctrine  propeily  appUss  only  to  oases 
where  one  has  anumed  to  aot  aa  aseut  lor  another. 
and  then  a  subseqoeat  latUoatlOD  Is  equivalent  to 
an  orlalnal  authority.  One  may  wrongly  take  tbe 
property  of  another  not  anumlns  to  aot  as  aseot. 
and  adl  It  In  his  own  name  and  on  hla  own  aocount, 
and  in  auoh  oaae  there  Is  no  question  of  agenoy,  and 
there  la  nothing  to  ntlry.  The  owner  may  subse- 
quently oonflrm  the  sale,  but  this  he  oannot  do  by 
s  simple  lattfloatlon.  Hie  oonflnnatlon  must  rest 
upon  some  conaideiatlon  upholding  the  contlrma- 
tlon,  or  upon  an  estoppel.  Workman  v.  Wrlght,M 
Ohio  at.  lOtL 


;,Coen^lc 
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princtple  which  we  faeliere  to  h&Te  been  part 
ot  the  cammon  l&w  simply  becsuae  the 
rrovmds  of  policy  on  which  It  must  be  justi- 
fied seem  to  us  to  be  bard  to  find  and  prob- 
kblr  to  hare  belonged  to  m  different  state  of 
aociety. 

It  is  hard  to  explain  why  a  master  Is  liable 
to  the  extent  that  he  is  for  the  negligent  acta 
of  one  who  at  the  time  really  la  bis  servant 
actiug  within  the  general  scope  of  his  em- 
plo^ment.  Probably  master  and  servant  are 
'feigned  to  bo  all  one  perwKi"  by  a  Action 
which  la  an  echo  of  Uie  pairia  wtutat  and 
of  the  English  frank  pledge.  Bf/ingt/fn  v. 
SimiMm,  IM  Maw.  169.  170;  Fltzh.  Abr. 
Cbrone,  pi.  138.  Posaibly  the  doctrine  of 
ratification  Is  another  aspect  of  the  same  tra- 
dition. The  requirement  Oiat  the  act  should 
be  done  in  the  name  of  the  ratifying  party 
looka  that  way.  Seu  Bngland  Ditdging  Co. 
T.  Baekpori  ffiwiiM  Oa.  149  Hasa.  881,  883; 
IfuUer  <C  IHntwea'i  Oom,  %  Leon.  210,  216; 
8ezt.  Dec  5,  13;  De  Reg.  Jur.  Beg.  6;  Dig. 
43.  20,  18 ;  DlK.  48,  10,  1,  g  14,  gloer  and 
cases  next  cited. 

The  earliest  instancM  of  liability  by  way 
of  ratification  in  the  English  law  so  far  as 
we  have  noticed  were  where  a  man  retained 
property  acquired  through  the  wrongful  act 
of  another.  Y.  B.  80  ^w.  I.  128  (Bolle, 
ed.)  ;  88  Lib.  Asa.  S3S,  pi.  9  ;  A  a.  88  Edw. 
ni.  18.  lath  ed.  ly.  9.  pi.  3S ;  Flowd.  8  ad 
Jfai.  37,  81  ;  Bee  Bncton,  Ifi8  b.  1S9  a,  171  b. 

But  In  these  casea  the  defendant's  assent 
was  treated  as  relating  back  to  the  original 
act,  and  at  an  early  date  the  doctrine  of  re- 
lation was  carried  so  far  as  to  hold  that  where 
a  treapaaa  would  have  been  justified  if  it  had 
been  done  by  the  anthority  by  which  it  pur- 
ported to  have  been  done,  a  eubsequent  ratifi- 
cation might  also  jnatify  it.  T.  BL  7  Hen. 
IV.  84,  pi.  1.  This  decision  is  quallBed  in 
Fitzh.  Abr.  BayUs«,  pi.  4,  and  doubted  In 
Bro.  Abr.  'R-etpati,  pi.  86 ;  but  It  has  been 
followed  or  approved  so  continuously  and  in 
so  many  later  cases  that  it  would  be  hard  to 
deny  tliat  Uie  common  law  was  »^  there  stated 

gr  Chitf  Juttiea  Oaacolgne.  AnonyratniM, 
odbolt,  109,  110,  pi.  129,  2  Leon.  196,  pi. 
246  :  HuU  v.  Fiditrtgia,  1  Brod.  A  B.  282 ; 
Mutkett  7.  Drvmmond,  10  Barn,  ft  C.  1G3, 
1S7;  Bmtm  v.  Dmman,  2  &xch.  107,  178; 
Eeeniary  ef  State  in  Oattneil  <^  India  t. 
Eamaehee  Soya  Bahaba.  18  Hoore,  F.  C.  29, 
86 ;  Ohettham  v.  Manehe^er,  L.  B.  10  0.  P. 
M9:  Wiggint-v.  United  State*.  8  Ct  CI.  413. 
If  we  assume  that  an  alleged  principal  by 
adopting  an  act  which  was  unlawful  when 
done  can  make  it  lawful,  it  follows  Uiat  he 
adopts  it  at  bis  peril  and  is  liable  if  it  should 
turn  out  that  bis  previous  command  would 
not  have  justified  the  act.  It  never  hag  been 
doubted  that  a  man's  subsequent  agreement 
to  a  trespass  done  In  bis  name  and  for  his 
benefit  amounts  to  a  command  so  far  as  to 
make  him  answerable.  The  ratihahitio  man- 
dato  ccmparatar  of  the  Roman  lawyers  and 
the  earlier  cases  (Dig.  46,  8,  12,  S  4;  48,  16. 
1,  g  14;  Y.  B.  SO  Edw.  L  128),  has  been 
changed  to  the  dogma  amwaratur  ever  since 
the  days  of  Xord  Coke.  4  Inst.  817  ;  See  Bro. 


Doubts  hare  been  expressed,  which  we  need 
not  consider,  whether  this  doctrine  applied  to 
the  case  of  a  bare  personal  tort.  Adams  w. 
Freeman,  9  Johns.  117,  118 ;  Anderson  and 
Warberton,  JJ.,  In  Bi»hop  v.  l/ontagve,  Cro. 
Eliz.  631. 

If  a  man  assaulted  another  in  the  street  out 
of  his  own  head,  it  would  seem  rather  strong 
to  gay  that  if  he  merely  called  himself  my 
servant  and  I  afterwards  assented,  without 
more,  our  mere  words  would  make  mo  a  party 
to  the  aasBult,  although  in  such  cases  the 
canon  law  excommunicated  the  principal  If 
the  assault  was  upon  a  clerk.  Sext.  Dec.  5, 
11,  28.  Perhaps  the  application  of  the  doc- 
trine would  be  avoido)  on  the  ground  that 
the  facts  did  not  show  an  act  done  for  the 
defendant's  benefit  ( WOton  v.  Barkgr,  1  Not. 
ft  Man.  409,  4  Bam.  ft  Ad.  614 ;  Smith  ▼. 
Loto,  42  HIch.  6),  as  In  other  cases  It  ha* 
been  on  the  ground  that  they  did  not  amount 
to  such  a  ratification  as  was  necessary. 
Tadeer  t.  Jarrii,  70  Ha.  184 ;  &/de  t.  Oooper, 
26  Vt.  682. 

But  the  language  generally  used  by  judges 
and  text-writers  and  such  decisions  as  w« 
have  been  able  to  find  is  broad  enough  to 
cover  a  case  like  Uie  present  when  the  ratifi- 
cation is  eetabllsbed.  Ftrley  t.  Oeorgetovm, 
7  Gray,  464 ;  Biihop  v.  MojUagut,  tapra; 
Bandenon  v.  Bakar.  2  W.  Bl.  883 ;  8  Wlls. 
809;  BaTktr  v.  Braham,  3  Bl.  866,  868;  $ 
IT  ils.  868 ;  Bodkin  v.  FVatU,  Cowp.  476,  479 ; 
WH»(m  V.  Jwnmaa,  6  Sfao.  ft  O.  386,  343 ; 
Leant  v.  Bead,  18  Mees.  ft  W.  834;  .Burm 
T.  DsTonan.  8  Exch.  167.  168;  Bird  v.  Sromi. 
1  Exch.  786.  799;  Eaitem  Coitntiee  R.  Oo. 
V.  Broom,  6  Exch.  811,  826,  837:  Bm  t. 
BirkenAead,  L.  db  0.  J.  U.  Co.  7  Exch.  86, 
14 ;  Ancona  v.  Marka,  7  Hurlst.  ft  N.  686. 
606 ;  Condit  v.  Baidtein,  21  N.  T.  319,  320 ; 
Ecum  V.  Brieter,  86  Miss.  891 ;  Gaiveiton,  H. 
A  8.  A.  B.  Go.  V.  DonaJux,  66  Tex.  162; 
Murray  v.  Lottjoy,  S  Cliff.  191,  190.  Bee 
Locaoy  v.  Murray,  70  U.  8.  8  Wall.  1,  0, 
18  L.  ed.  129-181;    Story,  Ag.  g§  466,  466. 

The  question  remains  wheuier  the  ratifica- 
tion is  established.  Aa  we  understand  the 
bill  of  exceptions  McCullock  took  on  himself 
to  deliver  the  defendant's  coal  for  his  benefit 
and  as  bis  servant,  and  the  defendant  after- 
wards assented  to  McCullock's  assumption. 
The  ratification  was  not  directed  specifically 
to  McCullock's  treapasB,  and  that  act  was  not 
for  tlje  defendant's  benefit  if  taken  by  Itself, 
but  it  was  so  connected  with  HcCuUock's 
employment  that  the  defendant  would  have 
been  liable  as  master  If  McCullock  really  had 
been  his  servant  when  delivering  the  coal. 
We  have  found  hardl]^  anything  In  the  books 
dealing  with  the  precise  case,  out  we  are  of 
opinion  that  consistency  with  the  whole 
course  of  authority  requires  us  to  hold  that 
the  defendant's  ratification  of  the  employ- 
ment established  the  relation  of  master  and 
servant  from  the  beginning  with  all  its  ii 
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catabltabea  ft  at  iniHo.  The  reUtion  exlit- 
iDg,  tbe  master  is  answersble  for  lort*  vhlcb 
hn  lias  not  ratided  BpeciflotUy,  just  w  hs  Is 
for  tliose  wbich  be  nae  not  comnuuMled  and 
as  he  maj  be  for  those  wbloh  he  baa  ezpreMly 
forhldden.  In  OHum't  Out,  Lane,  90,  ft 
was  Sigreed  that  it  strangers  aa  servants  to 
Gibson  but  without  hU  preoedeot  appoint- 
ment bad  seized  goods  by  color  of  his  offic«, 
and  afterwards  bad  misused  the  goods  and 
Gibson  ratified  the  seizure,  be  tbereo;  became 
s  trespasser  at  initio,  aitbougb  not  privy  to 
the  misusing  which  mads  blm  so.    And  tbls 


DTopoeltioti  ti  stated  as  law  In  Com.  Dlf. 
Trmatt,  obap.   1;  Mdtr  v.  Bemit,  *  Met. 

SM,  aos. 

In  Gaeimei  ▼.  Rortghton,  lOS  Mass.  211,  tbs 
alleged  servant  did  not  profesa  to  act  as  ser- 
vant to  the  defendant  and  tbe  decision  was 
that  a  subsequent  payment  for  hla  work  b^ 
the  defendant  noufd  not  make  blm  one. 

For  these  reasons  in  the  opinion  of  a  ma- 
jority of  the  court  tbe  ezceptiona  must  b« 
overruled. 

Butptimt  nni-vUA, 


KANSAS  BUPBEME  COURT. 


EEKDBRSON 
ObarlM  H.  HOVBT,  State  Auditor. 


Solomon  O.  BTOYER,  State  Treasurer. 


*1.  No  Baonar  eaa  be  drawn  from  tbe 
tr«a«iivj'  of  ibe  Siat«,  empt  [n  punuanoe  of 
a  ipeolflo  appropriation  made  bj  law. 

S.  Wbwre  tbe  Xieviabttvre  luu  n»de  » 
■pedfle  ftpproi^latloii  or  ti.ooo  ror  the 
compeoaation  of  the  seoieEary,  stenoirsplier.  and 
other  olBoers  of  the  State  8enat«  during  the  slt- 
tlnjr  of  tbe  Senate  for  in  Impeaohment  tMal. 
neither  Qu  auditor  nor  Treasurer  of  State  has  the 
autborltr  to  allow  or  pay  anr  oompenaatloD  tor 
such  olSoSTS  In  ezoeea  of  said  apeoiflo  amount  so 
appropriated. 

(July  B,  leeij 

APPLICATIONS  for  writs  of  maodamna  to 
compel  the  State  Auditor  and  Treasurer 
to  audit  and  pay  certain  claims  for  services 
rendered  by  employes  of  tbe  Senate  during  an 
impeaclimeut  trial.     Sefutad. 

•Head  notes  b;  Hortor.  Ch.  J. 


The  facts  are  stated  In  the  opinion. 


Herton,  Oh  J.,  delivered  tbe  opinion  of 

the  court : 

Tliese  proceedings  bave  been  commenced  in 
this  court  by  msjidamus  to  enable  certain 
persona,  who  were  employes  of  tbe  Senate, 
acting  as  a  court  of  impeachment,  to  recover 
tbeir  compensation  for  their  services.  Tbe 
State  Treasurer.  In  one  case,  has  refused  to 
register  and  countersign  Uie  warrant  Issued 
by  tbe  Auditor  and  has  refused  to  recognIz« 
It.  lu  the  other  cose,  the  Auditor  of  Stata 
has  refused  to  audit  the  claim  of  the  em- 
ploy^.  and  has  also  refused  to  Issue  any  war- 
ntnt  for  bis  services.  The  court  has  exam- 
ined the  various  provisions  of  the  Statute 
-which  have  been  referred  to.  Tbe  claim  Is 
first  made  that  under  section  8,  chap.  SS, 
Sess.  Laws  1891,  the  Senate  had  authority 
to  transfer,  from  tbe  appropriation  made  to 
It  of  $S.OO0  for  the  per  ditm  and  mileage  of 
Its  members,  any  balance  not  necessary  for 
the  pay  of  its  members.  They  passed  a.  reso- 
lution transferring  a  portion  of  the  $8,000 
for  the  secretary,  stenographer,  and  other 
officers  of  the  Senate.     The  conclusion  of  tho 


Nou.— FrdlinMorli 

of  pubUe  fund*. 

Authority  for  payliigr  out  the  public  money 
should  be  lound  In  aome  lair.  One  claimlag  to 
draw  mous}'  out  of  the  tressnry  of  the  county  or 
tbe  State  ahnuld  be  able  to  point  to  a  lairKhat 
cjeerly  auchorlzee  the  eipeodlture.  Keanedy  v. 
Scemana,  (0  Ga.  BU;  Maxwell  v.  Cummin^,  SB  Qa. 
381:  Tloaatun  County  v.  Kergh.  BZ  Ghi.  256. 

Uuder  La.  Const.,  art.  68,  the  Jteneral  approprla- 
tloD  blU  may  embrace  several  Itemg  or  objeota  of 
ezpeodlturea  of  public  moneys,  but  all  other  appro- 
orlaUona  aball  be  made  by  separate  bllle  each  em- 
bracing but  one  object  Kein  v.  BIste  Treaaurer. 
18  La.  Ann.  n». 

Whr-n  the  Legfslnlure  has  olearly  Indicated  Its 
wUl  aa  to  ■  claim  wlilch  Is  to  be  paid  out  of  tlie  ^n- 
eral  fund  In  the  stuU  treasury,  the  OODatltutlunal 
reqnlrement  as  to  nrproprtatloa  by  tbe  leglelutlve 
department  Is  EH  1t*ned,  and  no  particular  form  of 
words  la  eneotlHl  to  make  tbe  appropriation  vulld. 
'Hunit>ert  v.  Duun,  SI  Cal.  OT. 

Oal.  Btat.  ISM,  iSl.  provldlns  that  each  member  of 
tbe  examlnlDS  commiaslon  o(  riven  and  harbors 
aball  receives  salary  of  tiE,llXl  per  annum,  payable 
13  L.  R.A. 

See  also  24  L.  R.  A.  206. 


monthly,  and  hia  trayeltng'  ezpensoB  while  engaged 
In  the  perf  ormanoe  of  official  duties,  Co  be  paid  out 
of  aoy  money  iu  the  stat«  treasury  not  otherwlss 
appropriated,  constltuteB  an  appropriation  without 
further  action  of  the  Iieglalaturo,wlthtn  OaL  Coast, 
art.  4,  8  28.  providing  that  no  money  ahall  be  drawn 
from  tbe  state  trSBHUry  except  in  oonsequenoe  Of 
appropHatioDS  made  by  lair.   ibid. 

An  appropriation  Is  "made  by  law"  when  It  plain- 
ly declares  what  the  amount  of  comnenaatlon  shall 
be;  and  no  legislative  approprlaclaa  is  neoeMary  In 
such  a  case  to  authorize  payment  from  the  publlo 
treasury.   Blaie  v.  Bloknian,S  L.  B.  A.  lfB,0Mont. 

Under  Ho.  Const,  preaorlbing  the  oondltlona  and 
proceedings  Incident  lo  the  payment  of  money  Out 
of  the  state  treasury,  a  reapproprlation  of  an  un- 
used balance  of  a  former  appropriation  is  upon  tha 
same  footing  as  the  original  appropriation,  as  to 
the  necefBtty  of  stating  tbe  object  for  which  such 
reapproprlation  la  made.  Stale  r.  Selbert,  IS  Ho. 
UX. 

In  Nebraska,  the  appropriation  made  by  the  T.'^g- 
lalanire,  where  there  la  no  provMon  UmltlDg  piir- 
tloular  cases  to  a  shorter  period,  eilenda  to  tbe 
end  01  (beflratOscal  quarter  after  the  adiODminent 


conn  is,  aiier  giving  tbe  matter  M  roucb  at' 
tcDtiou  as  It  baa  been  able  to  do  la  tlie  time 
allowed,  that  aectioD  8  of  chapter  25  la  a 
ipeciflc  appropriation  for  tUe  various  smounU 
for  tbe  purposes  tbereia  named.  For  In- 
stance, there  is  no  general  appmprlAtion  for 
any  amount  to  pa7  the  whole  eipeaw  of 
the  trial.  There  are  specific  appropriations 
only.  Flnt.  for  the  per  diem  and  mileage 
of  members  of  the  Senate,  and  the  president 
thereof,  while  sitting  as  a  court  of  impeach- 
mmt,  $8,000  la  given.  There  is  a  speclflc 
■PpropriattoD  for  the  compenaatlon  of  the 
■ecretary,  stenographer,  and  other  officers  of 
tiie  Senate  of  |2,000  only.  Had  the  Legisla- 
ture, as  it  had  the  power  to  do,  simply  pro- 
vided that  $2T,50Oor  any  other  general  sum, 
was  appropriated  to  pay  the  eipenses  of  the 
tria).  such  an  amount  could  be  drawn  out 
for  that  purpose.  Section  8  of  said  chapter 
25  reads  as  follows;  "To  pay  the  expenses 
IncidentAl  to  the  trial  of  Judge  Theodoaiua 
Botkin,  who  has  been  Impeached  by  the 
House  of  Representatives  of  high  misde- 
meanors in  oflice.  there  is  hereby  appropriated 
the  following  sums,  or  so  much  thereof  as 
may  be  necessary,  to  wit :  For  per  dkm  and 
mlleaee  of  the  members  of  the  Senate  and 

firesident  thereof  while  sittlni;  as  a  court  of 
mpeachment,  18,000;  per  diem  and  mileage 
of  the  board  ot  managers  of  tbe  House  of 
Repreaentatives  and  counsel  and  stenog- 
rapher, to  be  appointed  by  said  board,  tl|600; 
compensation  of  secretary,  stenographer,  and 
other  ofQcers  of  the  Senate,  (2,000;  forservlce 
of  process,  $1,000  ;  per  diem  and  mileage  of 
witnesses,  $15,000.'  Now,  If  tbe  State  Sen- 
ate had  the  right  to  transfer  from  the  $8,000 
any  balance  thereof  for  tbe  compensation  of 
its  officers  or  employes,  it  had  the  same 
right,  under  said  sectiou  8,  to  transfer  it  for 
the  purpose  of  paying  counsel  or  anyone 
else  employed  in  the  trial.  The  Constitution 
of  the  State  ordains  that  "no  money  shall  be 
drawn  from  the  treasury  except  in  pursuance 
of  a  speciQc  appropriation  made  by  law." 
Section  24,  art.  2.  Upon  an  examination  of 
•ection  8,  we  And  that  specific  appropriations 


were  made  for  several  distinct  and  sepnralc 
purposes,  and  this  court  has  no  authority  to 
make  any  change  In  that  section  ;  and,  the 
Legislature  having  specified  the  particular 
amounts  for  tlie  several  purposes,  they  can 
be  used  for  those  purposes,  but  those  only. 
It  Is  next  argued  that  if  section  3  of  chap- 
ter 29  cannot  furnish  mone^  for  these  em- 
ployes, they  ought  to  be  paid  from  tbe  gen- 
eral appropriation  for  the  expenses  ot  the 
Legisiaiure,  under  section  1  of  said  chapter 
25.  Tbe  cardinal  rule  of  construction  is 
that  the  intention  of  the  Legislature  moat 
control,  and,  where  there  is  appropriated  a 
certain  sum  of  money  for  the  pay  of  membere 
of  tbe  Legislature,  and  it«  officers  and  clerks, 
the  ordinary  conclusion  would  be  that  they 
are  to  apply  to  both  Houses  of  the  Legisla- 
ture ami  1^  offluers,  white  in  session  as  a 
Legislature,  and  not  while  one  body  thereof 
is  acting  as  a  court  of  impeachment.  Sec- 
tion 2  of  said  chapter  2S  provides  "that  the 
eay  warrants  for  tbe  members  of  tbe  Legia- 
ituie  for  the  last  ten  days  of  service  shall 
not  be  drawn  by  the  Auditor  of  Stale  until 
three  days  a:tter  the  expiration  of  the  fifty 
days  of  regular  session,  or  upon  the  final 
adjournment  of  the  Legislature  previous  to 
the  date  herein  fixed."  We  think  that  the 
proper  construction  of  said  section  8  is  that 
Uie  Legislature  intended  to  make  a  specific 
appropriation  for  tlie  expenses  of  the  im- 
peachment trial  of  Judge  Botkin,  and  did 
not  intend  that  anv  other  moneys  should  be 
used  for  that  trial"  than  those  apptopriated 
in  said  section  S.  In  carrying  out  tbe  intent 
of  tbe  Legislature,  we  must  bold  that  there 


Senate  during  the  trial  of  Judge  Botkin,  < 
cepting  tbe  specific  sum  of  $S.000.  It  may 
be  possible  that  tbe  Legislature  intende.! 
that  $2,000  should  be  the  limit  of  the  ex- 
penses for  those  purposes,  and,  having  ap 
propriated  $S,000  only,  this  court  cannot 
now  say  that  the  employes  should  be  paid 
out  of  some  other  appropriation,  or  that 
mora  should  have  been   appropriated.     Tlui 


of  tlw  next  regular  Koikm.  State  v.  Baboock,  U 
Neb.  SB. 

PVbUc  monevt. 

Ho  moners  can  be  paid  from  tbe  treasurr.  except 
Id  pmsuanoe  of  an  spiiroprlatlon  by  law.  nor  un- 
le«  wfthln  two  rean  after  Buch  appropriation;  and 
•very  law  making  or  oonUnulnr-  etc.,  an  appropri- 
atloti,  must  dl»tlnotl7  speolf;  the  suin  and  Che  ob- 
]aot.    Oon»I.ie*BjBrt.T,l8. 

A  two-tliirda  voie  ot  each  brsnoh  of  tbe  Legisla- 
tnre  Is  required  to  render  valid  approprlatian  bills. 
Oonst.  1K2.  art.  7. 1  >:  ConiL  1H8,  art.  1, 1 B;  1  Abb. 
S.  T.  Diif .  2CT. 

Wbile  It  Is  cuetomarr  to  use  the  words,  "Uiere  la 
herebr  approprlatAd  tbe  sum."  etc.,  in  bllla  appro- 
priBtlDB-  money  for  the  payment  of  aalarr  sud  oilier 
expense*  of  tlie  sovemmant.  It  is  not  eneadal  to 
the  VBlIdItT  ot  an  approprlaUoa  tjiat  those  words. 
or  any  ot  them,  should  be  used  U  tbe  Legislalura 
basclearlrdeaUmated  tbe  amount  and  tbe  fund  out 
ot  which  it  Is  to  beipald.  Humbertv.  Dunn,  M 
OaLST. 

The  limltstlon  that  "no  moper  shall  be  drawn 
from  the  treasury  but  In  ooniieqDeDce  of  approprl- 
■tiooB  made  by  law"  li  taken  Uteiall;  from  the  Con- 
sUtntloa  of  tbe  United  Btatea.  Its  object  is  to 
1&L.R.A. 


■eonra  to  die  lestalaUve  deportment  of  the  govern- 
ment the  exolnslve  power  of  deoidlnB  how,  when, 
and  for  what  purposea  tlie  publto  funds  shall  bo 
applied  In  oarrylns  on  the  sovemment.   8  Ope. 

Atty-Gen.  STO. 

To  the  lefllBlative  department  of  the  government 
la  Intrusted  tbe  power  to  say  to  what  purpose  the 
public  funds  sball  be  devoted  In  each  ascsl  year, 
and,  as  stated  betiire,  when  the  LeRislature  has 
□learly  Indicated  its  will  as  to  die  nlalm  which  ta  to 
be  paid,  and  the  fund  from  whiob  It  is  to  bp  paid, 
the  ooDStltutioiial  requirement  is  satislled.  Bud  uo 
paitleular  form  of  worda  is  enentlal  to  make  tbe 
appro prlaU on  valid.    Proil  v.  Dunn,  SOCal.eeO. 

An  appropriation  of  tbe  money  to  a  speclfled  ob- 
ject would  be  an  authority  to  the  proper  officers  to 
pay  tbe  money.  becauM  the  auditor  is  autho  '  ~ 
to  draw  bis  warmnt  upoa  an  appropriation 
tbe  treasurer  is  nuthorli«d  to  pay  such  warm 
he  has  approprlsted  money  in  the  trpasiiry. 
such  an  appropriation  may  be  proppectlve;  th 
It  may  be  mai^e  In  one  year,  of  the  revenues  i 
cms  Ln  another  or  future  years. —the  law  be] 
framed  as  to  address  itself  to  such  future  reve 
lUstine  V.  Blate. » lud.  3SE.    See  no  ~      ~ 

V.  Boldien  &  S.  Uon.  Comn.  {loa.l  13  L.  B.  A 
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KiiKm  SuntKLMS  Judicial  Codst. 


Stnte  TreMurer  and  the  Auditor  must  act  in 
ucordftuce  with  the  specific  approprfktion 
Dftmed  in  fiaid  Bection  8. 

It  ie  furtlier  ur^ed  th&t  the  Auditor  should 
be  required  to  iwue  his  womuit  whether 
there  iB  an;  balance  of  the  speciflc  ftpproprik- 
tiou  remamiiiK  in  the  treaiurj  or  not.  An 
exitmiDatioD  oF  the  proviaiona  of  the  Statute 
In  regard  to  the  dutj  of  the  auditor  clearly 
ehowB  that  tlie  auditor  must  take  notice  of 
what  mone;  has  hoea  appropriated  for  any 
■peclQc  puTpoee,  and  when  that  amount  has 
been  fully  eihauatod  by  claims  preaented  and 
audited,  he  has  no  authority  to  allow  or  audit 
other  claims,  and  iaaue  warrants  therefor. 
See  paragraphs  0082,  6607,  6676,  Gen.  Stat. 
1S89.  The  warrant  Issued  by  the  Auditor 
was  not,  in  our  opinion,  Issueain  conformity 
with  the  provisions  ot  aaid  chapter  3S.  The 
Treasurer  properly  refused  to  Fsooeuize  it. 
Ths  Auditor  haa  no  rlgbS,  in  the  aMenoa  id 


a  aulHcient  appropriation,  to  i*sue  warnuiu 
Kenerally,  to  be  provided  fur  by  some  futuni 
Legislature.  Considering  all  the  terms  of 
chapter  26,  we  cannot  find  our  way  clear  to 
allow  this  writ.  "The  laborer  U  worthy 
of  his  hire,"  and  it  is  very  unfurtuaale  that 

EroviiloD  waa  not  fully  made  by  the  late 
egislature  tor  the  payment  of  all  (he  ex- 
penses of  the  ImpMchment  trial.  They  pro- 
vided that  $2,000  should  be  appropriated 
for  the  officers  or  employla  of  Uie  senate 
during  the  trial,  and.  until  further  action 
is  tal(en  by  the  Legislature,  no  more  tl>Bn 
$2,000  can  be  used  to  pay  these  partlea.  Wc 
cannot  order  the  payment  of  the  amounis 
prayed  for,  as  this  court  cannot  change  the 
Statute. 

7'/U  vrilt  if  flundtmui  tn  hotk  ecmt  w<B  it 
dtni«d.    We  regret  this  result,  but  we  do 
not  mahe  the  lawa;  we  only  interyrtA  Uiem. 
All  the  Justicea  concur. 


HAINB  BUPREUB  JUDICIAL  COCBT. 


J(din  A.  HORSE  tt  A 
Warner  MOORE, 


MiD  «x«e«itavr  o<»tr««t  of  aatewarTsnt- 

Ina  It  to  be  of  a  certain  iiualltr  doca  not  neces- 
svlly  terminate  tbs  obUsatlon  ot  tbt  vendon 
but  It  Is  evUanoe  of  oomplete  peifoimanoe  or  of 
waiver,  the  oonoludveneas  of  wblab  Is  to  be  ae~ 


S.  Tba  TMida*  In  a  eontrsret  to  Mil  and 
doUvar  at  aeartelnplneo  for  slilpna«nt 
lee  of  a  apeeifled  qoKlttr  and  thiokiieeB, 
who  does  not  see  the  taenntjl  It  leaohM  ttaOeB- 
tlDBtlon,  and  who  then  Immedlatelv  notiflea  tba 
vendor  that  It  Is  not  aooordlny  to  oontraot.  mar 
set  up  Ita  IstoriorUr  In  iteteose  of  an  action  for 
Its  prJoQ,  alUiouKb  be  iMNlvea.  itona  and  st- 
tempu  to  dlipoM  of  It. 

(Hay  SB.  URL) 

EZCBPTIONa  hy  defendant  to  nHng*  ot 
the  Supreme  Judicial  Court  for  Elaga&boc 
OounW  made  during  the  trial  of  an  action 
brought  to  recover  the  contract  price  of  certain 
ice  uleged  to  have  been  sold  and  delivOTed  to 
defendant,  which  resulted  in  a  verdict  for 
plaintiffs.     Stulainsd. 

The  facta  sufficiently  appear  in  the  opinion. 

Menri.  C.  E.  Uttlafield  and  A.  S.  Uttla- 
fleld  for  defendant. 
.    Mr.  A.  N.WUUama,  for  plalcllfta: 

Where  the  articles  bargained  for  under  an 
execulory  contract  are  to  be  delivered  at  a 
place  certain  named  therein,  ihe  place  ot  de- 


Kon— BSeot  of 
tract  o(  sale.  See 
UL.B.A..IM. 

U  L.  R.  A. 


lively  ia  tbe  place  where  Oie  purobasar  most 
exercise  bis  right  ot  lejeclion  or  acceptance  ot 
the  articles  tendered. 

Defendant  having  recdvad  tbe  loe  on  board 
bit  veweli  at  Water  Cove  without  oomplaini, 
and  carried  It  away,  could  not  exercise  tLd 
right  of  rejection  at  Ridiinond,Ya.,  or  at  any 
other  [dace. 

Brouniee  v.  BcUmM  Mlcb.SlS;  2  Benjamin. 

iks,  Corbin'a  ed.  p.  916;  PeoM  v.  Gmp,  67 
„arb.  182.  See  also  Benjamin,  Sales,  chapter 
on  Acceptance:  Lincoln  v.  OaUaglur,  A  New 
"       Rep.  141,  7»  Me.  189. 

itendant  could  not  receive  Ihe  Ice  and  ac- 
cept It,  and  (ben  defend  on  the  ground  that  it 
was  not  of  the  quality  required  under  tbe  con- 
mcL 

2/orUm  v.  DrnfoM,  7  Cent.  Rep.  780,  lOS  N. 
T.  60;  Brown  v.  FotUr.  11  Cent  Rep.  a»l,  lOS 
N.  Y.  BS7i  Park*  v.  ffOonnor,  70  Tex.  877; 
Oo^y  InmOt.  v.  Fops,  10  Cent.  Bap.  711. 
108  N.T.  882;  AntM  v.  Jfae  Albans  Saa  MiU 
0).  50  Ark.  81;  ^pnvtc  v.  ^IoAd,  30  Wend.  SI. 

When  the  contract  is  in  wridng,  an  additional 
warraotv.  not  expresMd  or  implied  by  Ita 
terms,  that  the  article  ia  fit  for  a  particular  use, 
cannot  be  added  either  by  Implication  of  law 


Cusb.  6S;  OhoTittr  v.  Bopkint.  4  Heea.  &  W. 
89fl:  OttatM  B.  d;  K  Glatt  Co.  v.  Gvnth^,  81 
Fed.  Rep.  208;  Benjamin,  Bales,  Corbin's  4lh 
Am.  ed.  gg  886-988. 

Th.  J.,  delivered  the  opinion  of 


the  cl 

The  controversy  In  this  case  grows  out  ot 
an  agreement  between  plaintiffs  and  defend- 
it,  made  and  delivered  In  this  State,  which 
ins  as  follows:  "This  agreement,  made 
and  entered  into  this  seventh  day  of  January, 
18S8,  by  and  between  Morse  &  Sawyer,  of 
Bath,  Maine,  of  the  first  part,  and  Wuner 
Moore,  of  Richmond,  Vo.,  of  the  aecond 
part,  witnesseth ; 


See  aleo  IS  L.  R.  A.  39;  20  L.  R.   A.  . 


MOBSM  V,  UOOBB. 


'Tliftt  the  Hid  parties  of  the  first  part,  for 
■nd  In  coiuideratiou  of  the  sum  of  one  dollar 
to  tbem  in  hand  paid,  the  receipt  whereof  Is 
bcrebj  acknowledged,  do  bereoy  sell  and 
•free  to  deliver  at  their  wharves  at  Water 
Cuve  (Cape  Small  Poiat,  opposite  Burnt 
Coat  Island,  as  Been  in  Coast  Chart  No.  6, 
from  tour  to  six  miles  west  of  8eguin  bl- 
and light-house),  Maine,  after  the  lea  hat 
become  twelve  inches  In  thlckneas,  of  good 
qualitj,  during  the  months  of  January  oi 
Februarf,  1888,  two  thousand  tons  of  good, 
clear,  merchantable  Ice,  not  less  than  twelvt 
Inchea  in  thickness,  to  be  weighed  b^  a 
■worn  weigher,  with  all  the  proper  fitting 
material  necessary  for  the  voyage  included, 
at  the  price  or  rate  of  forty  cents  per  ' 
two   thousand  pounds.     £acb  cargo 


■uit  party  of  second  part,  for  the  amount  ac- 
companying bill  of  lading  and  weighers' 
certificate  of  said  cargo.  Cakes  to  be  twen- 
ty-two by  thirty  inches." 

The  ice  delivered  under  this  contract  waa 
■dipped  1o  Slchmond,  Ta.,  where  the  defend- 
ant resides,  to  be  sold  in  that  market  to  his 
cuEtomers.  It  was  to  be  paid  for  according 
to  iu'weight  and  qo&litj^  at  the  p(»t  of  ship- 
ment in  Maine,  any  deteiioration  of  the  article 
during  tianait'belog  at  the  risk  of  the  pur- 
chnser. 

The  first  question  submitted  to  the  jury 
iras  whether  the  ice  had  been  accepted  by  the 
defendant  or  not,  and  that  was  decided  in 
favor  of  the  plaintiffs. 

That  brouKht  up  the  question  whether, 
bBving  accepted  the  ice,  the  defendant  could 
rely  on  a  breach  of  the  warranty  of  the  oual- 
ity  of  the  ice  to  reduce  the  claim  of  the  plain- 
tiir,  who  sites  in  this  action  of  inddiCaiai 
tiiimjmt  for  the  contract  price ;  tbe  defend- 


ity  called  for  by  the  contract, 

The  Judge  preaiding,  being  of  the  Impres- 
sion that  Buch  a  defense  might  be  admissible 
in  caae  of  an  executed  agreement  containing 
warranty,  but  not  where  the  agreement  is  ex- 
ecutory, ruled  out  the  defense  u  a  matter  of 
law.  It  is  to  be  noticed  that  the  ruling  was 
without  qualtflcaCIon,  admitting  of  no  in- 
quiry into  the  circumstances  in  which  the  ice 
waa  Accepted.  It  determines  that  an  accept- 
ance In  a  case  of  this  kind  (in  the  absence  of 
Iraod,  of  course)  absolutely  terminates  the 
obligation  of  the  vendor.  The  Judge  further 
Tuleo  that  "when  the  defendant  took  [that  ts, 
by  a  hired  carrier]  the  property  and  carried  it 
»way  the  property  passed  to  him." 

Our  examination  of  this  question  leads  us 
to  the  conclusion  that  the  position  of  the  de- 
fendant was  well  taken,  and  thnt  the  alleged 
defiriise  sbonld  have  been  permitted  to  him. 

That  tliere  is  a  warranty  or  a  condition 
precedent  amounting  to  warranty  In  the  con- 
tract, there  can  be  no  doubt.  Such  a  war- 
rnnty  will  be  found  to  be  variously  charac- 
terized In  the  books  as  executory  warranty, 
a  condition  precedent  amounting  to  warranty, 
in  the  nature  of  warranty,  with  the  effect  of 
warranty,  equal  to  warranty,  and  the  like. 
It  [■  Immaterial,  for  pi-eseni  pur&osee,  wlieth- 
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er  It  be  regarded  aa  an  exriress  warranty  or  an 
express  condition  implying  warranty,  as  the 
effect  must  l>e  the  same.  One  kiua  within 
its  limit  is  not  a  more  potential  In^edient 
in  a  contract  than  the  other,  the  difference 
between  them  toeing  only  in  the  style  of 
agreement  to  which  they  may  1m  annexed. 
An  eipresB  warranty  may  he  also  special, 
however.  It  is  now  well  settled  by  the  au- 
thorities generally— our  own  cases  Included 
— chat  a  sale  of  goods  by  a  particular  de- 
scription of  quality  imports  a  warranty  that 
the  goods  are  or  shall  be  of  that  description  ; 
a  warranty  which  becomes  a  part  of  the  con- 
tract if  relied  upon  at  the  time  hy  the  pur- 
chaser. Bryant  v,  Oro^,  40  Me.  6 :  .Kan- 
daU  v.  Thornton,  43  Me.  230 ;  Hillman  v. 
Wilcox,  80  Me.  170;  Gould  v.  &ctn,  14BMass. 
970,  5  L.  R.  A.  218,  and  cases  cited.  Here 
there  Is  a  clear  description  of  both  the  kind 
and  quality  of  the  Ice.— the  quality  to  be 
merchantable. 

It  was  conceded  at  the  trial  that  the  posi- 
tion railed  on  by  the  defense  would  be  legit- 
imate were  It  an  executed.  Instead  of  eiecu- 
toiy,  contract  that  contained  the  wamntv. 
Why  tfiould  there  be  thedifferencef  Certain 
early  New  York  cases,  which  will  be  further 
considered  hereafter,  by  which  the  rule  given 
at  the  trial  is  more  or  less  supported,  give 
aa  a  reason  for  the  rule  that  in  an  executory 
contract  any  article  of  a  particular  quality 
may  be  tendered  In  the  performance  of  tbie 
contract,  and  the  vendee  must  see  if  the  article 
agrees  with  the  terms  of  the  contract,  while  In 
an  executed  sale  the  agreement  la  that  a  par- 
ticular article  actually  delivered  possesses  the 
quality  stipulated  fur.  This  undoubtedly 
expresses  correctly  the  distinction  between 
the  classes  of  contract,  but  it  does  not  Impress 
us  that  there  should  be  such  an  essential  dif- 
ference in  their  effect.  The  reason  is  not 
palpable  why  the  vendee  In  tbe  one  case  more 
than  in  the  other  should  have  to  see  that  he 
receives  only  merchantable  articles  when  a 
delivery  is  made.  It  seems  Inconsistent  that 
the  warranty,  which  is  a  part  of  either  con- 
tract, should  terminate  at  delivery  in  one 
contract,  and  not  in  tbe  other.  Sach  vendor 
makes  virtually  the  same  warranty,  and  the 
two  vendors  at  tbe  point  of  delivery  would 
appear  to  stand  upon  common  ground.  The 
seller  in  an  executory  contract  agrees  to  do 
what  the  seller  in  an  executed  contract  has 
already  done.  When  he  tenders  the  articles 
that  he  hae  agreed  to  deliver,  such  articles 
become  particularized  and  Identified ;  and  he 
then  represents  that  such  particular  and  iden- 
tided  articles  possess  the  quality  stipulated 
for  by  his  executory  agreement.  The  terms 
of  the  contract  of  sale  taoorne  the  terms  o£  the 
sale.  The  condition  precedent  becomes  a 
warranty.  Prof.  Wharton  (Wliart.  Co  tit. 
%  564)  expresses  tbe  idea  in  these  words :  "  A 
eubfltantinl,  though  partial  (defective),  per- 
formance of  a  condition  precedent,  followed 
by  accentiince  on  the  other  side,  tranamiitea 
the  condition  precedent  into  a  representation 
(implying  warranty),  not  barring  a  suit  on 
Uie  contract,  tliougli  leaving  ground  for  a 
cross-action  for  damages." 

KxeCLiiory  and  exeiiUted  contracts  are  very 
much  alitce  in  the  elements  that  enter  intio 
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them.  Then  an  ezecntorj  rtepa  In  all  exe- 
cuted coDtracU.  A  bargain  pTe<;edea  the 
■ale.  IC  there  be  a  tramnty,  that  Ib  uauallj 
flrat  a  part  of  the  bargain,  and  afterwards  of 
the  uife.  So  Id  an  eiecutorj  contract  the 
B  part  of  tiie  agreemeat  of  aale,  and 


tracts  are  reallv  wholly  or  partlallr 
torj.  All  oraera  for  goods,  whether  for 
present  or  future  delivery,  are  of  an  execii- 
torj  nature.  All  tales  hv  sample  are  sucb. 
The  author  of  tlmith's  Leading  Cases  (8th 
ed.  Tol.  1,  pt.  1,  p.  S8S)  savs  In  discussing 
this  distinction :  Where  the  vendor  agrees 
to  sell  goods  of  a  certain  kind,  without  deal g- 
natlng  or  referring  to  anj  speciflc  chattel, 
the  contract  ia  eaaentially  executory,  whetlier 
it  purports  to  be  a  present  transfer  or  a  mere 
undertaking  to  deliver  at  a  future  period, 
and  the  right  of  property  doea  not  pass  until 
the  merchandise  is  delivered  to  or  set  apart 
forthepuTchaser."  Every  contract  Is  execu- 
tory on  the  one  side  or  the  other  until  the 
party  has  done  what  be  has  agreed  to  do. 

The  fact  of  acceptance,  however,  as  a  mat- 
ter of  evidence,  may  have  great  weight  on 
the  question  of  satisfactory  or  snfflcient  per- 
formance. In  the  first  place.  It  raises  consid- 
erable preaooiption  that  the  article  delivered 
actually  onresponded  with  the  agreement. 
Id  the  next  place,  it  Is  some  evidence  of  a 
waiver  of  any  defect  of  quality, 
-  '••      ••'        '   --    correspond: 

according  to 

;s  of  the  case.  If  the  goods  be  acceoted 
without  objection  at  the  time  or  within  a 
reasonable  time  afterwards,  the  evidence  of 
waiver,  unless  explained,  might  be  consid- 
ered conclusive.  But  If,  on  the  other  hand, 
objection  Is  made  at  the  time,  and  the  ven- 
dor notified  of  the  defects,  and  the  defects 
are  material,  the  Inference  of  waiver  would 
be  altogether  repelled.  But  acceptance  ac- 
companied by  silence  Is  not  necessarily  a 
waiver.  The  law  permits  explaaatlon,  and 
seeks  to  know  the  circumstaucea  whlt^  In- 
-duced  acceptance.  It  might  be  that  the 
buyer  was  not  competent  to  act  upoD  his  own 
judgment,  or  had  no  opportunity  to  do  so, 
or  dacIlDed  to  do  so  as  a  matter  of  expedi- 
ency, placing  bis  dependence  mainly,  as  he 
has  a  eight  to  do,  upon  the  wamuty  of  the 
seller.  Upon  this  question  the  facta  are  gen- 
erally for  tbe  Jury,  onder  the  direction  of 
the  court. 

The  taw  of  waiver  more  commonly 'applies 
to  things  that  are  not  essential  to  a  sulntan- 
tial  execution  of  the  contract;  often  such  as 
relate  to  tbe  time,  place,  or  maDoer  of  per- 
formance, or  that  affect  merely  the  taste  or 
fancy,  perhaps,  and  are  such  departures  from 
literal  performance  as  do  not  bring  loss  or 
injury  upon  the  purchaser.  BawiBiit  v. 
Farmvtorth,  10  Ma.  414;  LaTiib  v.  Barnari, 
le  Me.  804. 

We  think  the  rule  Invoked  by  the  defend- 
Ant  a  just  one.  Speaking  generally,  It  Is 
the  safer  rule  for  both  buyer  and  teller, 
Tbe  opposite  rule  imposes  on  either  of  them 
very  great  responsibility  and  risk.  It  might 
be  ruinous  1o  a  vendee,  who  is  in  urgent 
need  of  an  article,  not  to  accept  it.  alUiourh 
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talnly  it  should  not  be  considered  a  hardship 
to  a  seller  to  require  of  him  a  compliance 
with  his  oontract,  or  damagea  lor  hit  non- 
compllar"" 


fendant  alleges  them.  The  plaintiffs  agreed 
to  deliver  ice,  which  they  warranted  Bhoiild 
be  good,  clear,  and  merchantable.  Twa 
cargoes  were  loaded  for  shipment  to  a  south* 
em  port.  Defendant  fumiahed  the  vessels, 
though  they  were  probably  chartered  bv  the 

Etalntlffs  on  the  defendant's  account  Thore 
I  nothing  In  the  charge  of  the  judge,  in 
the  exceptions,  or  on  briefe  of  counsel,  in- 
timating that  tbe  defendant  ever  saw  the  ice, 
either  by  agent  or  personally,  until  it  ar- 
rived in  Virginia,  or  that  he  was  notified  to 
be  present,  or  knew  of  the  delivery  at  (ha 
time  of  It.  It  would  seem  to  be  a  ratlier 
stringent  constmctlon  of  the  contract  tlifit 
the  defendant  must  watch  the  loading  of  tlia 


defective  ice  might  be  delivered  behind  hit 
back,  after  be  had  taken  for  his  protection, 
and  paying  for  it  In  the  consideration  of  the 
contract,  an  agreement  of  warranty  In  sucli 
positive  terms.    Stil]   it  may  be  tliat  tlia 

Slaintlffs  could  legally  refuso  to  deliver  tha 
■»  unless  the  defendant  after  notice  should 
be  present  to  receive  it.  The  cargoes,  after 
reasonable  passagBS,  arrived  in  a  very  iin> 
merchantable  condition.  There  was  no  lack 
of  objection  or  protest  from  the  defendant. 
He  wrote  repeatedly,  and  telegraphed  tbs 
plaintiffs,  expressing  bla  disappointment, 
and  asking  their  advice  as  to  the  disposition 
of  tbe  Ice.  But  no  satisfactory  answer  came. 
What  should  he  doT  There  was  no  poeaibil- 
ity  of  reshlpment,  nor  could  the  Ice  be  pre- 
served In  that  climate  without  the  protec- 
tion that  his  own  Ice-bousps  would  afford 
for  euch  purpose.  Storage  In  any  ordinary- 
manner  could  not  poBsibiy  eave  the  property. 
He  stored  the  Ice,  and  sold  it  by  enterpris- 
ing expedients  as  rapidly  as  possible.  Ha 
alleges  that  It  was  late  spring  ice,  of  poor 
texture,  and  in  proximately  worthless  con- 
dition  when  shipped  from  Maine.  If  that 
can  be  shown  by  witneeaes  and  in  court  ak 
the  home  of  the  plaintiffs.  It  would  seem 
to  be  an  Injustice  If  the  defeodant  is  not 
permitted  to  make  the  defense. 

Hr.  Benjamin  (Benjamin,  Sales,  8d  Am. 
ed.  p.  888),  in  allusion  to  tiie  buyer's  reme- 
dies after  receiving  posseaslon  of  the  goods. 
says  he  has  threa  remedies  against  the  eeller 
for  breach  of  tha  warranty  of  quality :  ^it, 
the  right  to  reject  the  gooda  if  the  property  in 
them  nas  not  passed  Ui  him ;  tuond,  a  cross- 
action  for  damages  for  the  breach ;  ihiri, 
the  right  to  plead  tbe  breach  in  defense  to  nn 
action  by  the  vendor,  so  as  to  diminish  t)i« 
price.  These  remedies  are  mentioned  with- 
out any  distinction  between  kinds  of  sale*. 
The  propositions  are  general,  without  anj 
Intimation  that  the  procedure  does  net  ap- 
ply to  warranties  In  executory  sales.  In  tha 
text  such  a  distinction  is  not  even  noticed. 
In  tha  notes  to  tbe  text,  however    It  it  ra- 
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en 


mkrked  br  the  American  editor  tb^t  there 
mre  New  York  decisions  InconsisCent  with 
Uie  rule  stated  ln,Uie  text.     The  first  of  tbete 


applicable  to  executed  sales,  because  it  pre- 
oeOes  acceptance,  while  in  executed  sales 
Uiere  has  been  acceptance,  and  the  title  has 
passed.  It  Is  00)7  la  executory  coatracts  and 
contracts  that  are  merely  prims  taoie  exe- 
cuted that  the  title  has  not  passed. 

Hr.  BeDjamin  states  further  that  the 
buyer's  remedies  are  not  dependent  on  his 
relum  of  the  goods,  nor  Is  be  bound  to  gtre 
notice  to  the  vendor ;  "but,"  he  adds,  "a 
failure  to  return  the  goods  or  complain  of 
the  quality  raises  a  s^ng  presumption  that 
the  Lomplalnt  of  defective  quality  la  not 
well  founded."  Prof.  Parsons,  In  the  text 
and  notes  of  hit  work  on  Ck>ntracts,  lays  down 
the  same  legal  propositions  that  Mr.  Benja- 
min does,  making  not  a  word  of  allusion  to 
there  being  any  diHerence  in  the  application 
of  them  between  sales  executed  and  sales  ex- 
ecutory. He  also  states  that  if  Uie  buyer  ac- 
cepts goods  inferior  to  such  as  are  Btip'ulat^ 
for,  hia  continued  posseasion  without  com- 
plaint will  be  a  presumption  against  him 
on  the  question  of  damages.  Parsons,  Oont. 
«th  ed.  ■6S1,  and  tiota. 

Hr.  Smith,  in  Leading  CaseH,  In  naltt  to 
the  case  of  Chandeiw  r.  Lojnit  (Sth  ed.  vol. 
1,  pt.  I,  p,  294},  discusses  and  fullv  Indorses 
t^e  same  rules,  as  deducible  from  the  author- 
ities, and  he  and  the  editors  ii;  the  last 
American  edition  of  that  work  cite  and  com- 
pare a  great  many  of  the  decided  cases  ou 
the  subject,  and  they  give  no  recognition  to 
a  distinction  between  executed  and  executory 
contracU  in  the  application  of  such  remedies. 
VequoteafewpassageBfromtheircommente: 
"Wnen  specific  property  is  referred  to,  still. 
If  the  reference  Ew  through  the  medium  of  a 
■ample,  the  contract  will  be  so  far  executory 
as  to  fail  of  effect  ocless  the  bulk  of  the 
commodity  corresponds  with  the  sample." 
"Kor  will  his  fbuyer'sj  right  to  Indemnity 
or  compensation  necessarily  end  ou  his  accept- 
ance and  use  of  the  goods  with  full  knowl- 
edge of  the  defect,  but  be  will  be  entitled 
to  bring  suit  on  the  contract,  and  receive 
damages  for  the  breach  of  the  implied  en- 

Sgement  that  the  bulk  of  the  commodity 
ould  correspond  wltli  the  sample  exhibited 
at  the  time  of  the  sale. " 

In  the  case  at  bar  there  was  an  ideal  or 
descriptive  sample, — a  description  equiva- 
lent to  the  exhibition  of  a  sample-  There 
can  be  no  doubt  that,  if  the  vendee  may 
bring  an  action  of  his  own  on  the  contract, 
he  can  as  well  defend  against  an  action 
brought  upon  the  contract  by  the  vendor. 


with  the  terms  of'  an  executory  contract,'  &s 
a  defense  to  an  action  for  tbe  purchase  money 
may  now  be  regnrded  as  established  In  Eng- 
land and  In  most  of  tbe  courts  in  this  coun- 
try." "The  course  of  decision  at  the  present 
da^  lends  towards  tbe  position  that  a  partial 
failure  of  consideration  may  be  given  in 
evidence  in  mitintion  of  damages,  even 
when  the  original  contract  remains  in  full 
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force,  and  the  suit  Is  expressly  or  Impliedly 
founded  upon  it."  "In  the  case  of  Wilheri 
V.  Ortem.  50  U.  S.  9  How.  213,  18  L.  ed. 
109,  the  Supreme  Court  of  the  United  8ti  tss 
receded  from  the  ground  taken  in  Thornton 
V.  Vfmn,  35  D.  S.  13  Wheat.  188,  6  L.  ed. 
595,  by  holding  that  a  partial  failure  of 
consideration,  growing  out  of  fraud  or  breach 
of  warranty,  may  be  set  up  as  a  defense  to 
an  action  brought  by  the  vendor.  The  same 
rule  applies  to  sales  under  an  executory  con- 
tract or  by  sample,  and  the  buver  msy  rely 
on  tbe  deficiency  of  value  resulting  from  the 
failure  of  Uie  property  sold  to  correspond 
with  the  terms  of  tbe  ( '    " 


We  are  unable  to  find  in  the  English  cases 
much  support  for  any  diacrl  mi  nation  in  the 
application  of  the  above  doctrine  between 
sales  executed  and  sales  executory,  although 
very  many  of  the  modem  English  cases  arise 
out  of  sample  sales  and  other  contracts  of  su 
executory  nature.  The  principal  support  for 
it  is  found  in  some  of  the  New  Tork  cases 
and  In  those  of  a  few  other  States  Uiat  have 
followed  the  lead  of  tbe  New  York  court  in 
this  respect.  There  are  cases  which  bold  to  a 
modification  of  some  of  these  forms  of  remedy, 
having  no  bearing,  however,  on  the  decision 
of  the  p -fsent  case.  Some  courts  have  held 
that  a  rejection  or  rescission  is  not  allowable 
if  the  goods  tendered  are  of  the  kind  or  spe- 
cies contracted  for,  even  though  the  quality 
be  inferior ;  but  in  this  State  the  doctrine 
of  rescission  in  cases  of  warranty  has  been 
fullyestablisbed.  MaTtioa-i.  KnigU.  29 Me. 
341.  In  a  few  cases  there  is  a  leaning  to- 
wards the  doctrine  that  an  acceptance  becomes 
a  waiver  after  a  long -continued  acquiescence 
on  tbe  part  of  the  vendee.  1  Smith,  Lead, 
Cas.  8th  ed.  pL  1,  pp.  824,  8%,  Seo,  302  «( 

It  is  noticeable  that  in  the  more  modem 
English  cases  tbe  courts  have  preferred  to  re- 
gard executory  contracts  as  based  upon  a 
condition  precedent,  rather  than  upon  war- 
ranty. No  essential  difference  of  remedy 
follows  from  It,  though  a  different  style  of 
pleading  may  be  apposite.  Instead  of  a  1 
breach  of  warranty  and  a  suit  upon  warranty, 
it  becomes,  on  the  new  idea,  a  failure  to  per- 
form a  (Miadition  precedent  and  a  suit  ou  the 
contract.  In  Leading  Cases,  before  cited,  the 
commentator  expresses  tbe  tbeorv  in  an  ^ter- 
natlve  way  in  these  words:  "The  right  of  a 
vendee  to  rely  on  a  breach  of  a  mere  warranty, 
or  a  failure  to  comply  with  tbe  terms  of  an 
executory  contract,  as  a  defense  to  an  action 
for  tbe  purchase  money,  may  now  be  regarded 
as  established  In  Kngland,  and  in  most  of  , 
the  courts  in  this  country."  But  tbe  editor 
at  the  same  time  says  (p.  834)  that  "such 
cases  have  generally  proceeded  on  the  ground 
of  an  expressor  Implied  warranty.  See,  also, 
in  2  Smith.  Lead.  Cas.  pt.  1,  the  discussion 
under  case  of  tvXUir  v.  Poxo^,  at  pages  18. 
20,  22  et  aeq.  Mr.  Benjamin  Inclines  to  the 
view  taken  in  the  English  cases,  quoting 
fAtrd  Abinger  as  deprecating  the  prevalent 
habit  of  treating  a  condition  precedent  as  a 


ItUSt  Scr&EXB  JUDIOUI.  COUBT. 


MXT, 


wanrantj.     Other  wrft«n  Incline  fiToriblj 
towftrda  the  views  of  L<rrd  Abfnger  a«  ex- 

Sreaseil  by  him  in  the  caae  of  Chanter  ▼.  Hop- 
inf,  4  U!ees.  &  W.  890,  although  admitting 
that  the  prevallli]g,theoi7  contioues  the  other 

IfVf. 

The  length  of  Uili  opinion  reasonably  pro' 
cludea  further  dlBcuaaloa  of  polnta  that  may 
be  regarded  aa  merel  j  theoretical.  Whether, 
in  the  present  caae,  it  be  ■  condition  or  a 
warranty,  and  tliat  might  be  at  the  election 
of  tbe  defendant  to  determine  aa  he  pleased, 
we  think  the  defense  set  up  to  the  action 
ahould  have  been  beard  upon  the  ground  of 
a  breach  of  condition,  or  of  warranty,  or 
upon  both  grounds. 

The  main  question  for  our  decision  has 
not  been  the  subject  of  much  discuaaion  in 
our  own  Btate,  although  the  principle  in- 
volved lias  been  acted  on  in  a  great  numtter 
of  instances,  end  there  have  been  judicial 
expressions  and  rulings  affecting  It.  In  Fol- 
mmi  T.  JfuMey,  8  Mc.  400,  it  is  allowed  that 
evidence  of  consldentlon  may  be  received  In 
actions  between  parties  to  a  contract,  to  re- 
duce the  damages.  In  Htrbgrt  v.  Ford,  29 
He.  S46,  the  doctrine  Is  approved.  Bogert  v. 
Bumphren,  SO  He.  883,  directly  applies  to 
the  present  facts.  It  is  there  held  tutt"  when 
a  party  seeks  to  recover  payment  for  articles 
delivered  under  a  special  contract  which  he 
haanot  fully  performed,  the  damages  suffered 
bv  euch  breach  may  legally  be  deducted  In 
the  same  suit. "  The  caae  of  Pedbody  v.  Ma- 
guire.  7S  He.  673,  0  New  Eng.  Bep.  694.  In 
its  effect  sustains  the  same  principle.  It  is 
there  decided  that  in  a  conditional  sale  the 
■e  fact  of  delivery  by  the  vendor  without 


afford  presumptive  evidence  of  the  waiver 
the  condition,  but  that  the  fact  may  be  ex- 
plained and  controlled,  and  whether  it  be  a 
waiver  of  the  right  of  title  or  not  would  be  a 
question  of  fact  to  be  ascertained  from  the 
testimony.  8o  In  the  present  case,  whether 
acceptance  be  a  waiver  of  the  full  performance 
of  the  condition  precedent  or  not  ia  likewise 
a  question  to  be  settled  upon  testimony. 
The  position  of  parties  Is  reversed  in  the 
two  cases,  but  the  principle  Is  the  same. 
I  The  flrgt  case  in  this  country,  except  a  Mary- 
land decision  to  the  same  effect,  and  perhaps 
the  leading  caae  in  the  recognition  of  the 

{rinciple  uiat  affirmation  of  quality  estab- 
Isbes  warranty,  is  Hattingi  v.  Lot>eTirig,  2 
Pick.  214,  where  oil  then  in  Nantucket  was 
sold  to  be  delivered  in  Boston  in  ten  days, 
the  vendor  describing  the  same  to  be  "prime 
winter  oil."  That  was  in  fact  as  much  of  an 
executory  oontract  as  Is  the  one  under  diacus- 
sion,  although  not  In  form  such.  The  point 
,waa  taken  in  the  trial  that  the  contract,  al- 
though executory,  wassettledby  a  bill  of  par- 
cels given  at  delivery,  the  executory  a^e- 
ment  having  no  further  effect :  but  the  court 
overruled  the  position.  The  case  is  effective 
on  the  present  question  as  showing  that  accept- 
ance haa  no  greater  effect  as  an  estoppel  in 
executory  than  in  executed  sales.  Other 
Massachusetts  cases  bear,  either  directly  or  In- 
directly, upon  the  question.  In  none  of  them 
la  there  any  judicial  utterance  Indicating 
18L.  R.A. 


'  that  execator7  and  executed  sales  do  not,  on 
this  question,  stand  alike.  Perlty  v.  Baleh, 
38  Pick.  SSU-.Darr  y.  FUh^,  1  Cush.  274; 
Heruhaa  v.  BobtTu.  »  Met,  88 ;  Mvter  v.  Gdburn, 
11  Met.  ea»;  Jforw  v.  BroafctR,  98  Mass.  SOS. 
Several  Connecticut  cases  that  are  often  cited 
as  supporting  the  theory  that  description  im- 
ports warranty,  and  that  the  defendant  mar 
recoup  damages  for  a  breach  of  contract  ft 
the  vendor  brings  a  suit,  were  cases  of  exea 
utory  contracta  or  sales.  MeAlpin  v.  Ltt,  13 
Conn.  139 ;  EeOogg  v.  DtnOow,  14  Conn.  411. 
And  of  the  same  character  is  the  leading  casa 
In  the  Supreme  Court  of  the  United  Statea  on 
the  same  question.  £y»n  v.  Bertram,  01  U. 
S.  30  How.  160,  IS  L.  ed.  848.  In  that  case 
the  vendor  was  to  deliver  a  cargo  of  flour 
within  three  weeks,  the  price  to  be  according 
to  the  inspection  to  be  made  at  delivery.  Tbi 
contract  was  in  form  a  sate,  but  in  effect  a  con- 
tract for  future  sale  and  delivery.  The  same 
deduction  mM'  be  made  from  llie  cases  of  so 
many  of  the  States  thatthe  rule  may  be  fairly 
characterized  as  general :  and  the  same  result 
is  producible  from  the  English  cases. 

The  New  York  court  held  In  earlier  cases 
that  warranty  in  an  executory  contract  did 
not  in  ordinary  circumstances  survive  dellT- 
ery  and  acceptance.  But  the  doctrine  grew 
up  from  the  theory  of  law,  maintained  for  a 
great  while  by  that  court,  that  description 
of  quality  Is  not  a  warranty  of  quality.  In 
Leading  Caaea,  before  cited,  it  is  said,  in 
distlngoishing  the  New  York  theoir  from 
tliat  of  Hasuchuaetts  and  Pennsylvania; 
"The  authorities  in  New  York  assume  tliat 
calling  a  thing  by  a  particular  name,  or  des- 
ignating it  as  of  a  certain  quality,  la  no  evl* 
dence  of  a  warranty  or  contract  that  it  should 
be  as  described."  Certainly  a  thing  cannot 
aurvlve  that  does  not  exist,  Wilde,  J.,  in 
Henthaa  v.  BiAint,  9  Met  SO,  declared  upon 
that  ground  that  the  autborltles  in  New  York 
were  wiUkont  influence  upon  the  question  of 
effect  of  acceptance  in  Husaobosetts,  saying : 
"Opposed  to  these  authorities  are  the  cases 
in  New  York ;  but  these  were  determined  on 
the  assumption  that  there  was  no  warranty, 
express  or  implied,  and  they  therefore  havB 
no  bearing  on  the  question  as  to  the  effect  of 
the  Ingpectlon  of  the  goods  sold  by  the  pur- 
chaser." 

The  last-named  rule  of  the  New  Ymk 
cases  was  found  to  be  so  much  at  varianctt 
with  the  authorities  elsewhere  that  In  tba 
case  of  jnaev.  MiUer  71  N.  Y.  118,  all 
previous  coses  which  held  that  warranty  did 
not  follow  from  description  of  quality  wen 
overruled ;  and,  as  a  natural.  If  not  neces- 
sary, consequence  thereof,  tlie  tendency  of 
that  court  seema  In  later  cases  to  have  been 
progressive  towards  the  adoption  of  the  other 
rule,  that  acceptance  In  cases  of  executory 
sales  with  warranty  does  not  preclude  tha 
vendee  from  afterwards  claiming  damage* 
against  the  vendor  for  a  breach  of  Qie  war- 
ranty, if  the  court  has  not  already  arrived 
at  that  point.  There  are  late  cases  in  that 
Stale,  01  express  warranties,  the  doctrine  of 
which  seems  to  completely  vindicate  the 
position  of  the  defendant  in  the  present  case, 
even  should  be  be  obliged  to  stand  or  fall 
upon  the  interpretatitm  of  tbe  law  of  Us 


1  Cent.  Hep.  807,  and  In  Fiiirbank  CaTmiTtg 
Ob.  t.  Mibger.  118  N.  T.  260,  it  fs  declared 
that  an  expreas  undertaking  to  dellvei  la  tlie 
future  articles  of  a  certaia  quality  was  an 
exptcaa  warranty  of  such  quality  wlien  tbe 
artlclea  were  afterwaida    delivered, — a  war- 


the  same  wtkether  tbe  goods  were  in  existenoe 
at  the  time  of  contnct  of  Bale  or  were  to  be 
manufactured. 

Upon  the  authority  of  these  rasea  the  con- 
tnct  In  the  caae  at  bar  contains  an  expreas 
warranty.  An  express  undertaking  to  pro- 
duce a  thing  ia  an  expreaa  warranty  of  the 
Oilng  produced, 


Waltam, 


mmgUjemA 


tB  Of  Intention  under  the  federal 
~  ir  jurlsdtotlon.lt 
la  not  naoeoBry  tiiat  It  bare  all  the  oonunon-law 
jDrtMUmon  that  patabu  to  aU  alancB  of  actions, 
but  merel;  that  K  ezerelBe  Ha  powers  aocoidlnff 
to  the  oonne  of  the  oonunon  lav. 
8>,  Aeonrtt  to  bftT*  jnrlsdiettoaof »ppll- 
csttlwM  ftir  mrtgratiHMaWon  or  to  reoelve 
dedaratlona  of  Intention  under  the  federal  ttat- 
nte,  must.  In  addition  to  poa—lng  a  seal,  bave  a 
elerk  diatinot  from  tbe  ludce,  ohaised  wHh  tlie 


duty  of  keeping-  a  true  record  of  iu  dolnsa  and 
afterwards  at  auttaentlaatlDir  them. 
8.  A  court  In  wUch  tbe  Judge  thereof 
1«  ch»rs«d  with  tbe  do^of  koeplnc  its 
reeorda,  which  must  be  autbentlmted  b^lm. 
though  havlns  a  leoonler  Qharged  with  the  dut; 
of  kenpliiB  auoh  lecorda  when  tag  nested  br  the 
Judxe.  <8  not  a  court  harinK  a  clerk  wltbln  the 
federal  statute  reculatlDB  naturullzatlon,  and 
has  DO  power  to  receive  a  declarallon  of  iDtentlon 
to  beoome  a  oltlien. 

Ofar  ».l8eu 


Xi  the  Supreme  Judicial  Court  for  York 
County  <Whitehonae,  J.\  upon  a  petition  by 
an  alien  praying  for  admission  to  cltixenahlp, 
which  resulted  In  the  dismissal  of  the  petition. 
OterruUd. 

The  facts  are  staled  In  the  dplnloiL 

JTr.  W.  r.  Lont,  tor  petitioner: 

The  term  "common-law  jurlsdictiou"  means 
jurisdiction  to  try  aod  decide  causes  which 
were  cognizable  by  the  courts  of  law,  under 
what  is  known  as  the  common  law  of  Bngland. 

AOTifa  V.  MeGoaati,  17  Dl.  (M4, 90  Am.  Rep. 
266. 

Tbe  Act  establishing  the  court  makes  it  a 
court  of  record.    Tblsfa  wltbin  the  legislativo 

Const  art  0,  g  1. 

The  Legislature  baring  a  right  to  create  and 
establish  a  court,  certainly  has  a  right  to  de- 
fine Its  legal  Blatua. 

United  Btatet  r.  Lehman,  89  Fed.  Rep,  49. 

At  common  law,  the  court  has  the  character- 
IstlcB  of  a  court  of  record. 

Bourier,  Law  Diet,  title  Court  <^  Beeord; 
Rapalle  ft  Lawrence,  Law  Diet  title  Court  of 
"--'-   "'-" 8amtT»et  Qntntif,  67  Me. 


BoTK— IfottiraHsatfon  of  aUmt;  jmitOMion  of 
riakcourfa 

OoDffrees  mar  oonfer  Judicial  powen  on  state 
eomtB  (Qooslon  v.  Moore,  18  U.  S.  G  Wheat.  ST,  ft  L. 
ed.»1;  and  tbereoan  beoodoubt  of  the  rlshtfiil 
Jurladlotion  of  the  state  courta  In  aueh  caam,  untQ 
aztlngulabed  by  lome  Aot  of  Oongiev.  State  t. 
Peaner.  10  Ark.  SO:  Com.  v.  Fowlea,  6  Ledffh,  748; 

Bs T  Hm.  141;  Be  Clark,  18  Baib.  Ml;  Trigs 

T.  PennarlTanuu  U  U.  a  IS  Pet.  SSi,  10  L.  ed.  lOBl: 
Bx  vdrta  Snowies.  S  C«L  304. 

nie  oODrt  of  crlmlDal  ooireotlon,  havles  ezdn- 
atra  Jurisdlotlon  of  all  mlsdenieanora,  under  the 
laws  of  the  State,  committed  In  the  aty  of  St. 
Ixmla,  and  whloh  la  eiprecel?  decliired  to  be  a  court 
of  record,  fa  a  ronrt  of  common-law  Jnrlsdiotion, 
within  tbe  meaulDK  of  the  Act  of  CongresB  cou- 
ferrlns-  power  on  courts  to  naturaUie  alleoa. 
United  States  v.  Lehman,  SB  Fed.  Bep.  tt. 

Conrren  Intended  to  confer  the  power  of 
mtunUiiatlon  on  all  oourta  of  record  of  the  sev- 
eral Slates  that  hare  power  to  administer  Justice 
nnder  end  In  accordance  with  that  gfstem  of  JnrJa- 
prndenoe  known  as  the  oommon  law.  Re  Conner, 
K  CbL  08:  People  v.  HoOowan,  Tl  nl.  049. 

Frotett  of  ntUuroIfmtton. 

nie  ptooassof  naturelltatlon  In  tbe  mode  pre- 
scribed by  the  Act  of  Consran  la  a  ludhdal  aoC 
(Bpnttt  T.  Spratt,  2B  U.  a.  4  PeL  wa,  I   L.  ed.  Wj 

UL.K  A. 


Monran  ▼.  Dudler,  18  B.  Hon.  T14),  end  must  be  ex* 
erolsed  by  tbe  court  itself.  Be  Clark.  18  Barb.  411. 
It  Is  onlr  the  prellmlnarj  applloatlon  of  an  alien 
declaring  bis  Intention  under  oath  which  Is  re- 
garded merely  as  ministerial,  and  may  be  done  l>e- 
fore  the  olmk  of  tbe  court  aa  well  as  before  the 
court  Itself.  Act  of  Uay  3).  UU;  Jle  Butterworth, 
IWoodb.ftlLBia    Bee OonkUna.D. 8. Ct; Practice, 


by  a  court  of  competent  Jurisdiction,  < 
Inadmlsvlble  to  show  that  It  whs  Improperly  granted 
or  was  obtelned  by  false  and  perjured  testimony. 
BehrcDsmeyer  v.  Krelts  llll.J.  Jan.  SL  IBM.. 

Wheresuoh  papers  are  not  isaued  upon  the  oi> 
der  of  any  court,  but  made  out  and  delivered  by  a 
county  clerk  or  Justice  of  the  peace,  they  are  void. 
JMd. 

But  a  misnomer  contained  therein  does  not 
vitiate  the  certificate,  as  the  true  name  may  be 
shown  by  parol  evidence;  and  a  certiflcato  Includ- 
ing the  uamea  of  two  persons,  although  Infprmal, 
lanotinvaUd.    Ibid. 

Parol  evidenoe  Is  not  admissible  to  prove  tbata 
focelgnerhasbeennaturallied.  Upon  the  question 
Whether  he  is  a  voter,  a  rarttOed  oopy  of  the  record 
of  tbe  court  In  which  he  was  natunUlaed  Is  re- 
quired. Btatev.  0'Hearae,SNewBag.Bep.IW,H 
Vt.718. 


ly  Google 


Uaine  BtrpHEMK  Judicial  Cookt. 


Hat, 


juriudicti 


will  contend  Ifaat  our  atstutoij 
,  although  they  may  not  haie  all  the 
diction  possessed  by  the  old  common-Uw 
coaiiB  of  Bnglaad,  are  none  the  lew  for  that 
reason  conrta  with  common-law  JurlidlcUon. 

Morgan  v.  DudUs,  18  B,  Mon.  698,  «B  Am. 
Dec.  73S;  Be  Conner,  89  OaL  98,  3  Am.  Rep. 
427;  People  t.  McGowan,  mipraj  8tat»  t.  Whit- 
tenmt.  SO  N.  H.  SMS;  6ladMi,  PetitioMr,  8 
Met.  188;  Eke  parte  Oregg,  2  Curt.  98:  Unit«d 
UtateM  y.  Power,  U  Blalchf.  328;  Ex  parte 
Taeedy.  23  Fed.  Rep.  81;  United  Statei  v.  Left- 
man.SQFed,  Rep.  U;  9  Wharton,  Digest  Inter- 
national Law,  840. 

JUr.  H.  H.  BorbMiiik,  emtra: 

The  Biddefoid  Court  has  no  clerk  or  a  per- 
(on  other  than  the  maglstral«  pTealdIng  In  the 
court,  whose  duties  are  snch  as  to  make  him 
In  effect  a  clerk  or  prothonotarr,  within  the 
provisions  of  g216(!,  U.  8.  Rer.  Btat 

Be  parte  Creeg,  9  Curt.  98. 


Field  ezprened  doubts  of  the  legsllt^  of  a 
declarailon  of  InlentioD  made  before  the  clerk 
of  ibe  Doited  States  Circuit  Court  in  Han 
FrandBCo,  away  from  hia  office  and  outalde 
the  court-house,  but  In  Artdrei  v.  AmM,  A 
L.  R.  A.  288,  T7  Mich.  8S,  br  the  Sapteme 
Court  of  Michigan,  it  was  held  that  It  wu  not 
necesBBry  that  auch  declaration  should  be  made 
in  the  office  of  the  clerk;  but  80  Central  Law 
Journal,  08,  aaja  that  the  opinion  of  the  dis- 
tentiug  Jul"  -  -'  -  - 
answerable. 


As  evidence  of  the  pievloua  declaration  of 
bis  intention  to  be  naturalized,  required  by 
the  Act  of  Congress,  the  applicant  produced 
a  copy  of  a  declaration  made  by  him  Janu- 
ary 24,  1688,  before  Edwin  J.  Cram,  recorder 
of  the  Municipal  Court  of  the  City  of  Bidde- 
ford,  attested bT"Edwin  J.  Cram,  Recorder." 
Under  the  federal  statutes,  only  those  courts 
that  are  authorized  to  naturalize  are  author- 
ised to  receive  and  record  this  declaration  of 
intention.  The  question  here  presented, 
therefore,  is  whether  tlie  Municipal  Coiut  of 
Biddeford  was  a  court  of  competent  author- 
ity, under  the  laws  of  the  United  States,  to 
admit  aliens  to  citizenship.  The  presiding 
Judge  ruled  Uiat  it  was  not,  and  for  that 
reason  diamisaed  the  petition. 

The  Federal  Constitution  confers  upon 
Congress  the  power  "  to  establish  an  uniform 
rule  of  naturalization."  In  the  exercise  of 
this  authority.  Congress  enacted  the  Statute 
of  April  14,  1B02,  prescribiDg  the  conditions 


affirmation  "before  the  supreme,  superior, 
district,  or  circuit  court  of  some  one  of  the 
Btates."  Then  follows  this  provision  In  the 
third  section  of  the  Act;  "And  whereas, 
doubta  have  arisen  whether  certain  courts 
of  record  In  some  of  the  Bt&tea  are  Included 
within  the  deacription  of  district  or  circuit 
18L.S.A. 


courts,  be  it  further  enactea  tliat  any  court 
of  record  in  any  Individual  Btate  having 
common-law  Jurisdiction,  and  a  seal  and 
clerk  or  prothouotarv,  shall  be  considered  a 
district  court,  within  the  meaning  of  this 
Act '  In  section  8160  of  the  last  revision  of 
the  United  States  statutes,  the  courts  thus 
anthorized  to  naturalize  aliens  are  specified 
and  described  as  follows :  "  A  circuit  or  dis- 
trict court  of  the  United  States,  or  a  district 
or  Buprems  court  of  the  terrltorlee,  or  a  court 
of  record  of  any  of  the  Btatea  having  com- 
mon-law jurisdiction  and  a  seal  and  clerk.* 
1.  Was  the  Municipal  Court  of  the  City 


within  the  meaning  of  Um  Act  of  Congros 
of  April  14,  1809? 

Section  1  of  chapter  151  of  the  Public  Laws 
of  1B6S,  and  Acts  amendatory  thereof,  estat>- 
Ushing  the  Municipal  Court  of  Biddeford  as 
constituted  January  24,  1888,  provide  that  it 
"shall  be  a  court  <a  record,  with  a  seal ;  and 
said  court  shall  consist  of  one  judge,  to  be 
appointed,  aualified,  and  hold  his  office  ac- 
cording to  uie  Constitution ;  and  shall  exer- 
cise concurrent  jurisdiction  witii  justices  u( 
the  peace  and  quorum  over  all  matters  and 
things,  civil  and  criminal,  within  the 
County  of  York  as  are  by  law  within  the 
jurisdiction  of  Juaticea  of   the   peace  and 

auorum  in  aaid  county  ;  and  original  juris- 
iction  concurrent  with  the  supreme  judi- 
cial court  in  all  civil  actions  in  which  the 
debt  or  damages  shall  not  exceed  the  sum  of 
one  hundred  dollara ;  and  shall  have  original 
jurisdiction  concurrent  with  the  supreme 
judicial  court  over  crimes,  oSenses  and  mis- 
demeanors committed  in  said  county  which 
are  by  laws  punishable  by  fine  not  exceeding 
twenty  dollars,  and  by  imprisonment  in  the 
county  jail  not  exceeaing  three  months." 

Section  4  provides  that  "it  shall  be  the 
duty  of  the  judge  of  said  court  to  make  and 
keep  the  records  of  said  court,  or  cause  the 
same  to  be  made  and  kept,  and  to  perform 
all  other  duties  required  of  similar  tribu- 
nals ;  and  copies  of  the  records  of  said  court, 
dulv  certified  by  the  iudge,  Bball  be  legal 
evidence  In  all  courts.'* 

Sections  Is  as  follows:  "The  Judge  shall 
appoint  a  recorder,  who  shall  be  a  Juaiica 
of  the  peace  and  of  the  quorum,  duly  quali- 
fied, who  shall  be  sworn  by  said  judge, 
and  who  shall  keep  the  records  of  said  court 
when  requested  so  to  do  by  aaid  judge ;  and, 
in  case  o(  absence  from  the  court-room  or 
sickness  of  the  judge,  or  whenever  requested 
by  him  so  to  do,  or  when  the  office  of  Judge 
shall  be  vacant,  the  recorder  ahall  have  and 
exercise  all  the  powers  of  the  ludee,  and 
perform  all  the  duties  required  In  tiilB  Act 
of  the  Judge,  and  generally  shall  be  fully 
empowered  to  sign  and  to  Issue  all  processes 
and  papers  and  do  all  acta  as  fully,  and  with 
the  same  effect,  as  the  judge  could  do  wera 
he  acting  In  the  premises ;  and  the  signa- 
ture of  the  recorder,  as  such,  shall  be  sufB- 
cient  evidence  of  his  right  to  act  instead  of 
the  judge,  without  any  recital  of  the  Act 
hereinbefore  named,  authorizing  him  to  act. 
When  the  office  of  judee  la  vacant,  the  re- 
corder shall   be  entitled  to  the  fees;    tn  all 


18B1.  &  E 

other  case*  he  ahall  be  paid  by  the  Judge.' 
Chapter  247  of  the  Special  Laws  of  1887 
provide*  tliat  the  Judge  sliaJi  receive  an  an- 
au&l  ealarj  of  $1,400,  which  shall  be  !□  full 
for  all  bia  lervices  and  the  Beivices  of  the 
recorder. 

The  "court  of  record"  required  by  the  fed- 
eral atatute  is  not  simplv  a  tribunal  that 
has  a  TecordioR  officer  ana  leal,  and  in  fact 
keeps  a  permanent  record  o(  its  proceedings ; 
for  the  probate  court  and  the  court  of  the 
county  commissioners  would  fulfill  all  of 
tiiese  requirementB,  and  yet  neither  of  these 
tribunals  is  deemed  to  be  technically  a  court 
of  record.  It  must  be  an  organ izea  Judicial 
tribunal,  bavlog  attributes  and  exercising 
functions  InidepeodeDtly  of  tbo  person  of  tho 
magistrate  designated  generally  to  hold  it, 
ftod  proceeding  accordiiiK  to  the  course  of  tbe 
common  law.  It  is  lUBtiDguishable  fnun 
the  case  of  a  justice  of  the  peace  on  whom 
personallj  certain  Judicial  powers  are  con- 
ferred  by  law.  GiadMU,  I^Uitmar,  8  Uet. 
168 :  Anderson,  Law  Diet 

Two  centuries  ago,  in  the  case  of  OroentAt 
▼.  ButukU,  1  8a1k.  200,  OMef  Jaitiee  Holt 
said ;  "Whenever  a  power  is  given  to  exam- 
ine, hear,  and  punish,  it  Is  a  judicial  power, 
and  they  in  whom  it  is  repoaedact  as  judges; 
and  whenever  there  is  Jurisdiction  erected 
with  power  to  fine  and  Imprison,  that  is  a 
court  of  record,  and  what  is  there  done  is 
matter  of  record."  Blacltstone  adopts  this 
statement,  adding  that  the  proceedings  of  a 
court  of  record  ate  enrolled  for  a  perpetual 
memorial;  and  then  distinguishes  a  court 
not  of  record"  as  one  that  can  "hold  no  plea 
of  mutters  cognizable  by  the  common  law, 
mtess  under  the   value   of  forty  shillings, 

__    _. .___.>.,_    j._, ^(^j ,     „ 


Countji,    87   Me.    88,   Ohief  JutUce    .    ^     . 
says :     'K  court  of  record  is  one  which  has 

iurisdiction  to  fine  or  Imprison,  or  one  hav- 
n^  jurisdiction  ot  civil  cases  above  forty 
shilling^  and  proceeding  according  to  the 
course  of  the  common  law."  It  was  a  dis- 
tinguishing feature  of  It  that  at  common 
law  its  judgments  were  reviewable  only  by 
writ  of  error.  Accordingly  in  QladhiU,  Pe- 
titioner, ntpra,  Ohi^  Jailtce  Shaw  sajs  of 
the  Police  Court  of  Lowell  in  1844  :  "We 
are  ot  opinion  that  it  is  a  court  of  record, 
coming  within  the  description  of  the  Act  of 
Congrcsa.  It  possesses  all  the  characterls- 
■    ,    court    of  record.     Section  six   dl- 


neceasary  to  decide  here  whether  a  justice's 
court  is  a  court  of  record.  The  point  Is 
left  nndecided  In  Bmiih  v.  Morriton,  23  Pick. 
430.  That  a  writ  of  error  will  lie  on  a  jus- 
tice's judgment  is  well  settled,  and  the  ob- 
iect  of  a  writ  of  error  is  to  remove  a  record, 
t  will  not  lie  to  a  judgment  of  a  probate 
court,  because  not  technically  a  court  of 
record.  Probably  the  result  may  be,  from 
an  examination  of  all  the  statutes  regulat- 
ing the  lurisdlction  of  justices  of  the  peace, 
that  their  courts  will  be  regarded  as  courts 
of  record  for  some  purposes,  but  not  In  all 
respects.  But  we  think  the  decision  in  this 
case  doefl  not  depend  upon  the  legal  charac- 
ter of  the  court!  held  by  Justices  of  the 
18L.R.A. 


'  pence.  Mftny  powers  sre  vested  in  the  police 
court  of  IjOwcII  not  conferred  on  justices  of 
the  peace ;  Its  constitution  is  different  and 
Its  mode  of  proceeding  Is  different.  That 
this  court  exercises  a  comrnon-law  Jurisdic- 
tion there  Is  no  doubt:  It  is  suthorized  to 
hear  and  determine  all  complaints  and  prose- 
cutions In  like  manner  as  justices  of  tho 
pesce,  and  has  jorisdlctlon  of  all  civil  suits 
and  actions  cognizable  by  ajuetice  of  the 
peace. "  In  iEi;  paa-U  Oregg,  3  Curt.  W,  Judgt 
Curtis  says:  "We  see  no  sound  reason  to 
doubt  that  the  police  court  of  Lynn  was  a 
court  of  record  having  common-law  jurisdic- 
tion."  But  it  was  held  that  the  court  did 
not  have  a  clerk,  and  therefore  did  not  possess 
authority  to  naturalize.  To  the  same  effect 
was  the  decision  in  StaU  v.  WMttemore,  GO 
N.  H.  246,  holding  that  the  police  court  of 
Nashua  was  a  court  of  record  having  com- 
mon-law jurisdiction,  but,  not  having  a 
clerk,  did  not  have  jurisdiction  over  appli- 
cations for  natural  izution.  Bee  also  Wneaion 
T.  F^oat,  28  Wend.  37S.  and  Hvtktiff  t. 
Demorttt,  108  N.  T.  888,  4  Cent.  Rep.  778. 

But  does  the  Hiinlclpal  Court  ot  BIdde- 
ford  have  "common-law  jurisdiction"  to  tbo 
extent  contemplated  by  tne  federal  atatutet 
With  respect  to  this  inquiry.  It  is  proper  to 
remark  that  we  have  no  national  common  law 
in  the  United  Btates,  distinct  from  that 
adopted  by  the  several  States,  esch  for  itself, 
except  BO  far  as  the  hifitorv  of  tiie  English 
common  law  may  be  Involved  In  the  inter- 
pretation of  the  Federal  Constitution.  Th* 
judicial  decisions,  the  usagea  and  customs, 
ot  the  respective  States  determine  to  what 
extent  Uie  common  law  has  been  introduced. 
What  is  common  law  in  one  State  may  not 
be  so  considered  in  another.  Wheaton  r. 
Pster>,  88  U.  8.  B  Pet.  658,  8  L.  ed.  1076; 
Smith  V.  Alabama,  124  U.  B.  478,  81  L.  ed. 
512.  It  must  also  be  remembered  that  we 
have  no  state  courts  In  this  country  deriving 
their  existence  from  the  common  law.  Tbey 
are  all  established  either  by  the  provisions 
of  the  organic  law  or  by  legislative  enact- 
ment. Their  jurlsdictioD  is  not  uniform. 
Some  of  them  have  only  a  special  juriadic- 
tion  limited  as  to  amounts  or  subjects  in 
controversy.  Of  this  character  are  the  supe- 
rior courts  of  this  State ;  yet  it  would  not  b« 
questioned  that  they  have  "common-law* 
jurisdiction.  "By  "Bulta  at  common  law,' 
in  the  Constitution, "  ssyl  Jvdga  Story  in 
Panmt  V.  Bedjord,  28  U.  8.  8  Pet.  448,  7  L. 
ed.  7SS,  "  is  meant  not  merely  suite  which  the 
common  law  recognized  among  Its  old  and 
settled  proceedings,  but  suits  in  which  legal 
rights  were  to  be  ascertained  and  determined 
in  contradistinction  to  those  where  equitable 
rights  alone  were  recognized  and  equitable 
remedies  administered. 

Courts  of  "common-law  Jurisdiction"  are 
such  as  "exercise  their  powers  according  to 
the  course  ot  the  common  law.  It  was  not 
meant  that  tbey  should  have  all  common- 
law  jurisdiction  over  every  class  ot  subj(.-cts, 
Including  all  civil  and  criminal  matters. 
It  so,  lew  courta  could  be  found  in  Ibis 
country  having  the  requiaito  common-law 
jurisdiction."  PeopU  \.  MeGowan,  11  111. 
641.     6o  also  in  lU  Conner,  8B  Cal.  B8,  the 
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court  nya:  "The  term  'common-law  jurts- 
tiictlon'  is  capable  ol  no  otber  meaning  tban 
jurisdiction  to  try  and  decide  causes  which 
were  cognizable  Dy  tho  courts  of  law  under 
what  ie  Known  as  the  'common  law  of  Eng- 
land.' The  Act  does  not  require  that  coorta 
s!i»ll  have  all  the  common- Uw  jurisdiction 
wjiich  pertAiDB  to  all  classes  of  octionB.  It 
ia  enough  if  it  has  •conunoa-law  jurisdic- 
tion.'" Again,  in  United  StaUt  v.  Povia', 
14  Blatchf.  228,  the  court  says ;  "The  statute 
of  the  United  Statea  does  not  require  of 
courts,  authorized  to  entertain  appricstions 
for  naturalization,  that  tber  ahall  have  all 
the  Jurisdiction  possessed  hj  any  court  of 
law.  If  the  court  may  exercise  any  part  of 
that  Jurisdiction,  It  Is  within  Che  language 
of  the  statute,  and  its  meaning  ss  well." 
To  the  same  effect  is  Morgan  v.  IhtdUy,  IE 
B.  Mon.  603.  See  also  People  v.  Pai»e,  8( 
Barb.  588 ;  BeparU  Barkhardt.  16  Tex.  470, 
and  MilU  r.  MeCabe.  44  111.  IM. 

3.  It  is  admitted  that  the  Municipal  Court 
of  Biddeford  had  a  seal ;  and  assuming, 
without  deciding,  that  it  was  a  court  of  rec- 
ord, having  common-law  Jurisdiction,  with- 
in the  meaning  ol  the  Act  of  Congress,  did 
It  also  have  a  clerk,  within  the  meaning  of 
the  federal  statute?  The  language  of  this 
statute  seems  to  imply  that  there  may  be 
courts  of  record  having  common-iaw  Juris- 
diction, and  a  seal,  without  a  cleih,  and  that 
such  courts  are  not  embraced  by  the  terms 
of  the  Act.  And  this  is  the  construction 
which  it  lias  received  from  eminent  judicial 
authority.  The  court  must  have  a  clerk  dis- 
tinct from  the  judge ;  not  necessarily  an 
officer  denominated  "  clerk, "  but  a  permanent 
"recording  officer,  charged  with  the  duly  of 
keeping  a  true  record  of  Its  doings,  and 
afterwards  of  authenticating  them."  Shaw, 
Ch.  J.,  in  GladJiill.  Petitioner,  Be  parte 
Oregg,  and  State  v.  Vt'hiltemore,  tupra.  The 
court  contemplated  by  the  Act  of  Congress 
bos  an  organized  existence.  It  is  impersonal. 
The  Judge  is  one  of  the  constituent  parts  of 
the  organization ;  the  clerk  is  another  and  a 
separate  and  an  Independent  element.  The 
essential  function  of  the  clerk  la  to  make  and 
keep  the  records,  and  give  them  legal  verifi- 
cation by  hia  atteatetion  and  the  use  of  the 
seal. 

By  those  aecttons  of  tbe  Act  establishing 
the  Municipal  Court  of  Biddeford,  above 
quoted,  the  responsible  duty  of  making  and 
Keeping  the  records  of  the  court  is  imposed 


upon  the  judge  and  not  upon  the  recorder. 
latere  isuo  duly  of  making  and  keeping  " 
records  imposed  upon  the  recorder   by  Ic 


He  ia  to  keep  tbe  records  of  tbe  court  only 
when  requested  so  to  do  by  the  Judge. 
Furthermore,  the  recorder  of  this  court  can- 
not authenticate  by  his  attestation  any  copies 
18  L.B.  A, 


of  rerards  "made  and  kept"  by  the  Jiidge.  or 
kept  by  himself  at  the  request  of  tbe  judge. 
Only  such  copies  of  the  records  ss  are  "duly 
certified  by  the  judge  shall  be  legal  evideoc* 
in  all  courts."  The  authority  to  appoint  a 
recorder  was  conferred  upon  the  judge,  not 
for  tbe  purpose  of  creating  a  fixed  and  per. 
msnent  clerical  office  distinct  and  separate 
from  that  of  the  judge,  bat  primarily  to 
provide  for  the  judge  a  sutetitute  who 
should  be  empowered  to  act  In  his  stead  in 
the  contingencies  named  in  the  Act  "Hia 
signature  as  recorder  is  sufficient  evidence 
of  his  right  to  act  Instead  of  the  Judge.' 
When  thus  acting  In  a  Judicial  capacity, 
exercising  the  powers  and  performing  th« 
duties  of  the  judge,  tbe  recorder  is  the  court, 
and  must  peraonally  make,  keep,  and  authen- 
ticate the  records  of  the  courts  The  record- 
er's court  has  DO  clerk  other  than  the  recorder 
himself.  Accordingly,  in  the  attestatloa  of 
the  copy  of  William  Dean's  declaration  of 
Intention,  the  signature  of  "Edwin  J.  Cram, 
Recorder, "  by  the  very  terms  of  the  Act,  ib 
presumptive  evidence  that  he  was  acting  in- 
stead of  tbe  judge  in  some  of  the  contingen- 
cies named  in  the  Act. 

The  process  of  naturalization,  in  the  mode 
it  is  required  to  be  performed  by  the  federal 
statutes,  is  a  judicial  act.  Bpratt  t.  Spratt, 
39  U.  8.  4  Pet.  393,  7  L.  ed.  OT7.  AndT-tho 
importance  and  value  of  this  privilege  of  cit- 
izenship, which  is  conclusively  and  finally 
bestowed  by  the  act  of  the  court  navinz  juris- 
diction, should  prevent  us  from  allowing  less 
than  its  full  weight  to  any  requirement  by 
Congress  which  tends  to  restrict  this  power  to 
those  tribunals  which  may  be  supposed  most 
competent  to  exercise  It.  Certainly,  tbero 
~iuid  seem  to  be  no  propriety  in  intrusting 

a  court  wliich,  in  tne  exercise  of  its  corn- 
law  Juriediction,  cannot  pass  finally  o 


decision  upon  all  questions  of  law  or  fact 
involved  in  an  application  for  this  great 
right,  so  as  to  make  an  absolute  and  unim- 
peachable grant  of  it."  Curtis,  J.,  in  Ea 
parte  Oregg,  above  cited. 

We  are  sccordlngly  of  opinion  that  tbe 
Muocipal  Court  of  the  City  of  Biddeford, 
January  24,  1868,  did  not  have  a  clerk,  with- 
in the  intent  and  meaning  of  the  federal 
statute,  and  tfaerefors  had  no  lurisdicCIon  over 
applications  for  naturalization,  and  no  au- 
thority to  receive  and  record  the  declaration 
of  intention  made  by  William  Dean.  The 
application  for  admission  to  citixenship  was 
"roperly  dismissed. 

jiaiepii^nt  onerTuUd. 

Peters,  Oh.  J.,  and  Walton  and  Vir- 
gin, JJ.,  concurred ;  Libber  "'"^  H»akall, 
7J..  concurred  in  tbe  result. 
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Jsmea  0.  GLARE,  Beipt., 

James  0.  SULLIVAN,  Impleaded,  etc,  Appt. 

(....N.Dak. — I 

■  A  aoiwtr  jointly  bound  with  his  prin. 
elp«l  may-  ImleiieiideDtly  of  MatuU,  offaat 
■galnat  aiudi  Joliit  indebtednew  hli  iDdlvldiul 
oUmagaliMtlieaTeditOTlniiuihJofiit  Indebted- 
Dcah  when  both  the  creditor  aitd  .the  prliicilpal 


APPEAL  by  defendant  Snlllnii  from  an  or- 
der of  the  District  Court  for  HorloD  Coub- 
tj  BOBtalning  a  demurrer  to  his  cotuiterdalm  In 
an  action  bronght  to  enforce  tbe  Joint  UabUlQ' 
of  Uie  auretles  on  an  appeal  bond.    Bnened. 

Tbe  facte  ai«  atated  In  tbe  opioion. 

Mettr$.  Iioola  Hudteh  and  B,  W.  Sbmw. 
for  appellant: 

Tbe  facta  alleeed  In  the  answer  are  safBdent 
to  juslif;  the  ^lowaooe  of  the  aet-oS  upon 
equitable  grounda. 

BoiU  J.  IMf,  38  Cal.  6&T-e39i  EiraaTd 
AAorct.  20  CaL  383:  Pomero;,  Remedies  Sl 
Remedial  RlgbU,  %  761;  lAndmiy  v.  Jackton,  2 
Paijte,  S81,  3  L.  ed.  1088;  Bim»on  v.  Hart,  14 
Johns.  68;  G^etpU  t.  Torranee,  26  N.  T.  81 
BnUth  T.  Felton,  48  N.  Y.  419;  Migmann  . 
muer  Bro*.  CloHting  Co.  VB  Wis.  410;  Seeker 
T.  Sorthaas,  44  Minn.  61. 

Mr.  H.  O.  Voaai  for  reipondeot: 

Tbe  obligation  on  tbe  bond  is  joint  and  „. 
loinl  and  seTeral,  and  no  several  Judgment  can 
be  rendered  in  tbe  action. 

Comp.  Laws,  g§  8426,  8074,  4901;  Ktily 
Van  AiuUn,  17  <Sl.  664. 

Tbe  term  "counterclaim,"  as  employed  in 
our  Code,  Includea  both  "  let-oB "  and  "  re- 
coupment." 

Estee,  PL  g  8884. 

Tbe  flret  eBsentlal  of  a  counterclaim  fi,  that 
it  "  must  be  one  existing  In  favor  of  a  defend- 
ant and  against  a  plaintiff  between  whom  a 
MTeral  Judgment  might  be  bad  In  the  action." 

•Head  note  b7  Ooblibs,  Oh.  J. 


The  Code  permits  defendant  lo  plead  such 

altera  as  would  defeat  the  plaintilTa  right  to 

'Cover  in  the  action — such  as  pleas  In  bar  or 
that  the  defendants  did  not  esecule  the  bond — 
but  all  new  matter  must  be  pleaded  under  tho 
counterclaim. 

Bliss.  Code  Pleading,  868. 

Tbe  defense  counterclaim  or  aet-oft,  wbetber 
legal  or  equitable,  must  be  one  in  favor  of  a  de- 
fendant and  against  a  plaintiff  between  whom 
a  several  Judgment  may  be  had  in  tbe  action, 

Robert*  V.  Dojunan,  Dec.  28,  1386;  Wood  T. 
BruA,  72  Cal.  334. 

Aside  from  tbe  Btalute  the  gencml  doctrine 
in  equity,  as  to  set-off,  is  tbe  same  ss  at  law, 
and  separate  debts  cannot  be  set  off  in  equity 
toy  more  than  at  law  eeainst  joint  debts. 

Jdelaoii  V.  Bobineon,  8  Mason,  ]S8;  Jivrrag 
'.  Totand,  8  Johns.  Ch.  669. 1  L.  ed.  719;  DaU 
'.  Cooke,  4  Johns.  Ch.  11,  1  L.  ed.  746;  SSOe 
V.  LamBell.  2  Blackf.  849;  Howe  v.  Hheppard, 
a  Sumn.  409;  Sofi&ins  v.  HoOey,  1  T.  B.  Mon. 
191;  BoibiTU  v.  MeKnight,  6  N.  J.  Eq.  648j 
Davit  T.  Ameriean  L.  In*.  A  T.  Co.  4  Edw. 
Ch.  807,  6  L.  ed.  888;  BirdMaU  v.  Fiteher,  17 
Minn.  108;  Story.  Eq.  Jur.  §  1487. 

Defendants'  liability  on  tbe  appeal  bond  waa 
Bied  and  the  bond  forfeited  aa  soon  ea  Judg- 
ment waa  rendered  on  tbe  appeal  in  the  court 

Wood  T.  Derriekton.  1  HJlt.  410;  Hvrdoek  f. 
BrookK,  88  Cal.  604. 

II  It  be  true  that  Sullivan  bought  tbla 
worthless  judgment  against  an  insolvent  for 
praclically  nothing  after  his  liability  on  the  ap- 
peal bond  became  flxed,  with  a  full  knowledge 
o[  Clark's  insolvency,  for  the  purpose  of  using 
the  same  as  a  setoff,  certainly  a  court  of  equity 
would  grant  bim  no  relief. 

Com  v.  Cannon,  28  La.  Ann.  113. 

Before  a  court  of  equity  will  Invoke  ita 
powers  and  grant  relief  not  attainable  at  law, 
natural  and  inherent  equliy  must  be  shown. 

Oawxm  V.  Lyon,  8  Johns.  Ch.  S-M,  1  L.  ed. 
646;  Flanderi  v.  CfuiTnberlain,  2  Mich.  N.  P. 
183;  Gordon  v.  Leieii,  2  Bumn.  148. 


Mote.— Suntv  flui|f^#Kt  Joint  indebUdtum  where 


A  aolvent  sunrty  (or  a  bopelcolr  IdsoItoiii  prln- 
elpallBeiitlUedtoset OS hb claim  foipaTment  of 
aooh  debt  osalDst  debts  doe  Iramfhlm  to  thelnsol- 
TCDt.  Sea  Harwtn  t.  Austla,  7  L.  H.  A.  U,  and 
Be(<,G8Conn.tt. 

A  ■oratr  mar  hi  aqnltT  avail  hlmanlT  of  bU  eiiat- 
iBf  olalma  In  &TOr  of  Bw  pimolpal,  where  Iha  lat- 
ter la  Inaolvmt;  bat  proof  of  ^e  imolveDor  la 
•asenllal  to  the  riKht,  BahlokleT.BaatTd(Snp.Ct.) 
m  t(.  Y.  a,  n.  aUt  Levr  v.  Stelnbaeh.  a  Hd.  ai; 
Manhall  v.  Cooper,  a  Md.  tdt  CAanae  v.  baact,  S 

Bdw.ai.au,«i..aa.«& 


prtnotpaL  Wutaohner  v.  Bella,  B7  IdA  TB;  Brew- 
er V.  NoAsTDM,  IT  K.  3.  Eq.  Of,  Hoffman  v. 
ZoUlnser,  »  loA  «1;  Edshtler  v.  Walla,  »  Ind. 
18  L.B.  A. 


S84.  »  Ind.  a»:  Btevoni  v.  Bonger,  U  Ind.  8t& 
Id  oaus  of  Joint  oradlt  slveii  on  aooount  of  Indt* 
vldual  mdebtednesB.  or  where  tbe  joint  debt  is  a 
mere  socuidtr  for  tbe  aeparate  debt  of  the  prinot* 
pal,  tbe  equtty  ta  obvious  and  a  set-oS  wlU  ba 
allowed.  Carter  v.  Compton.  TO  Ind.  <1:  Co«grove 
V.  Coabr,  88  InA  616;  TuUiamy  v.  Noble,  S  Meriv. 
tm  Dale  V.  Cooke.  1  Johna.  Ch.  U,  I  L.  ed.  74S; 
Blake  v.  I^nadon,  U  Vt.  «»;  S  BI017.  Eq.  Jur. 
1 1407;  Tan  Waffoner  v.  Pataiaoo,  O.  I.  Oo.  SI  N.  J. 
L.2S3. 

Atcourt  of  equltr  haa  power  to  permit  an  equi- 
table set-off  bi  oases  not  within  the  statute,  If,  from 
tlie  nature  of  the  claim  or  tbe  altuatlon  of  the  par 
tlea,  Juitloe  cannot  be  obtained  br  a  oioaB-actioai 
even  thouKh  the  deM  of  the  complainant  to  tbe  <le- 
fendant  la  not  due  If  the  defendant  la  Insolvent. 
Botfaschlld  V.  Hack,  O  Hun,  Vk  Oaj  r.  Gaj,  10 
Fal^,  389. 1  L.  ed.  lOU;  Smith  v.  Fox,  a  K.  T.  STlt 
Savldwn  v.Altaro,8a  N.  Y.ttO;  Shlpman  *  l«D- 
sUif,  it  Hun.nO. 


IToBTH  Baxota  Butbshx  Cocxt. 


JULT, 


If  Claric  Is  Insolvent  and  powcwci  kv  than 
|1,B00  of  peraoQftl  property,  Ota  money  due  to 
him  on  tbte  appeal  Mnid  oonM  not  be  applied 
to  the  MtUtactlon  of  the  FalrtMnk,  Hone  & 
Go's  judgment  and  to  allow  SnlllTan  to  di- 
cumveot  the  Exemption  Lam  b  a  fraud  upon 
Clark  and  tbe  Bxemptkn  Lawi  of  this  Slate, 

Smith  V.  sat,  8  Qnj,  67a. 

CiM-Uu,  Oh.  J.,  delWered  the  opinion  of 
the  court: 
The  demurrer  of  plaintiff  to  counterclaim 


e  trial  court  in  this  respect.  It  U  not  pre- 
tended that  the  ansner  does  not  state  a  good 
cause  of  action  In  favor  ol  defendant  SuUi- 
Tan  and  against  the  plalntlfF;  hut  It  is  la- 
sisted  by  plaintiff  that,  as  the  plaintlS'f 
cause  of  action  is  a  jolut  debt  of  defendant 
Sullivan  with  his  co-defendant  King,  and 
as  the  claim  sought  to  be  offset  against  It  is 
the  debt  of  the  plaintlft  to  the  defendant 
Sullivan  alone,'  it  is  not  the  proper  subject 
of  couDterclaim ;  that  Sullivan  must 
upon  It  In  an  independent  action.  The  ( 
plaint  states  a  cause  of  action  arising  oi 
the  ezecutioii  of  an  andertaking  on  appeal 
bf  Mead  as  principal  and  the  two  defendants 
herein,  King  and  Sullivan,  as  sureties,  fol 


which  was  Bsaigned  to  defendant  Sullt^ 

tore  the  commencement  of  this  action.    The 

liability  of  the  two suntlea  on  the  underCak- 


Cont.  11 ;  1  Story,  Cont.  6  68 ;  1  Pom.  Eq. 
Jur.  §  409 ;  Fieka-tgiU  ▼.  Lahettt,  W  TJ.  S.  If 
Wall.  140,  31  L.  od.  119. 

Statutory  enactment  In  this  State  has  lefl 
this  rule  unaltered,  where  at  least  one  of  the 
parties  liable  upon  the  obligation  le 
surety.     Oomp.  Laws,  %%  8^5,  8074. 

The  counterclaim,  therefore,  cannot  be 
sustained  under  the  Statute.  The  statutory 
counterclaim  "must  be  oue  ezlstlnK  In  favor 
of  a  defendant  and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  In  the 
action."  Comp.  Laws,  §  4913.  See  BoberU 
v.  Doiunait  (Gal.)  9  Pac  Rep.  180;  Wood 
T,  BrvtA.  73  Cal.  234. 

No  several  Judgment  against  the  defendant 
Sullivan  could  be  rendered.  Had  plaintiff 
failed  to  make  his  co-defendant,  King,  a 
party,  this  defect  of  parties  would  have 
abated  tbe  action  as  thus  commenced,  tbe  de- 
fect being  legallv  brought  to  the  attention 
of  the  court  by  demurrer  or  by  answer,  ac- 
cording as  the  defect  might  or  might  not  ap- 
pear upon  the  face  of  the  complalot.  Al- 
though   only    one  of    two    joint    debtors  is 


served,  the  Judgment  must  "be  against  both 
Jointly,  to  be  enforced  against  their  Joint 
property  and  the  separate  property  of 


lefendant  served.  Comp,  Lbw«,  %  4901, 
subd.  1.  Tbe  plaintiff  baving  no  right  to  a 
several  judgment  against  defendant  Sulli- 
18L.it.  A. 


van,  the  latter  could  not,  tfaerefore,  nnder 
tbe  Statute,  offset  his  separate  claim  against 
the  Dlalntifl.  But  we  may  look  elsewhere 
for  uie  proper  rule  to  govern  this  question. 
The  right  to  offset  a  claim  la  recognized  by 
equity  Independent  of  anv  statute.  We  are 
very  clear  tluit  the  facts  alleged  in  tbe  answer 
bring  this  case  within  this  priuclple  of 
equity  lurisprudence.  The  deiendant  avers 
the  insolvency  of  the  plaintiff.  This^reates 
an  equity,  for  it  Is  unconscionable  that  the 

ElaintiS  should  loslst  that  tbe  defendant  pay 
im,  and  then  leave  the  defendant  powerless 
because  of  plaintiff's  insolvency  to  enforce 
his  (defendant's)  claim  against  the  plaintiff. 
But  a  furlber  equity  appears.  Defendant  al- 
leges the  insolvency  of  his  principal  in  the 
undertaking.  Therefore  not  only  will  he  be 
without  the  ability  to  collect  his  judgment 
from  the  plaintiff,  but  he  will  be  without 
ability  to  reimburse  himself  out  of  his  prin- 
cipal, who  should  save  him  from  all  losa. 
It  would  not  be  creditable  to  an  enlightened 
administration  of  justice  to  deny  tlie  opera- 
tioQ  of  this  equitable  rule  under  these  facta, 
which  appeal  SO  strongly  (o  Qie  conscience. 
It  Is  well  established  uiat  tbe  surety,  when 
sued  upon  the  joint  obligation  ot  himself  and 
his  principal,  may  offset  tbe  separata  claim 
of  the  latter  against  the  plslntfS  In  case  of 
Insolvency.  Coffln  v.  MeLtan.  80  N.  T.  OW; 
Banker  v,  Sorthnav,  «  Minn.  61. 

Certainly  this  court  would  be  open  to  the 
criticism  of  sacrificing 'substance  to  form  if 
It  refused  to  allow  the'  nrety  to  set  off  hli 
own  separate  demand  against  the  plaintiff 
when  the  latter  Is  Insolvent  May  he  reach 
out,  and,  selling  without  assignment,  in- 
terpose tbls  principal's  claim  as  an  offset, 
and  yet  is  he  powerless,  under  tbe  same  cir- 
cumstances, to  plead  his  own  demand  as  a 
counterclalmT  Had  defendantSuUlvaubeen 
principal,  his  claim,  upon  the  favorable  oon- 
slderatiou  of  a  court  en  equity,  would  have 
been  trifling  when  oompared  with  that  high 
claim  to  the  favor  of  eqnity  which  all  the 
adjudications  agree  Is  the  peculiar  property 
of  a  surety.  One  of  the  very  elements  of  the 
law  is  that  he  Is  a  favorite  of  a  court  of 
equity ;  and  yet,  as  a  principal  debtor,  Sul- 
livan could  have  offset  this  separate  claim 
against  the  plaintiff  under  the  Statute  with- 
out ahowlng  any  equity,  because  be  would 
have  been  severally  as  well  as  jointly  liable 
to  plaintiff  on  tbe  undertaking  imder  oui 
Statute,  and  therefore  a  several  Judgment  be- 
tween him  and  plaintiff  could  have  been 
rendered.  But  as  sureW,  the  favorite  of  the 
court,  with  strong  eauities  pleading  in  bis 
behalf,  he  may  not.  It  has  been  decided,  in 
tbis  case,  even  under  an  equitable  rule,  hav* 
the  same  measure  of  relief  and  justice.  Tbe 
doctrine  on  which  that  decision  must  rest  can 
havB  no  place  in  tbe  more  advanced  system 
of  jurisprudence,  which,  unlike  the  old  sys- 
t«m, — before  equity  achieved  Its  memorable 
triumph,  ere  reform  in  procedure  had  sup- 

tilanted  technical  rules, — subordinates  In 
arge  measure  every  other  conalder&tion  to 
the  accomplishment  of  justice.  It  ie  true 
that  it  sometimes  hss  b^n  thought  that  ia- 
solreucy  was  not  sufflcient  to  crests  such  an 
equity  as  would  warrant  a  departure  from 


ItSl. 


Bbtz  t,  Szitdes. 


the  atatutor;  rule.  Bm  9  Smltti,  Lead.  Cu. 
pi.  ],  p.  855,  and  cases.  But  tbe  doctrine  ol 
Zf'rubajV  V.  JaeiaoTi,  3  Fftlge,  &S1,  a  L.  ed. 
1038,  commends  Itself  wit£  greater  force  to 
the  reason  and  tbe  conscience  of  man.  Said 
ChanetOar  Walworth,  in  this  leadine  case : 
"There  is  a  natural  equltj  that  cross. de- 
mands should  be  offset  agafnst  each  other, 
and  that  tbe  balance  only  should  be  recovered. 
This  was  the  rule  of  the  civil  law,  and  it  is 
now  adopted  and  preserved  as  tbe  law  of 
those  countries  wbeie  the  principles  of  the 
civil  law  prevail.  ...  Bj  tbe  common 
law  of  England,  however,  this  natural  equity 
was  not  allowed  or  enforced  In  the  courts  of 
law,  but  each  party  was  left  to  recover  hla 
demand  in  a  separate  action.  As  a  general 
rnle  the  court  of  ch&ncei?  followed  the  rule 
of  law ;  and  aft«r  the  Statute  had  permitted 
set-offs  to  a  certain  extent  in  sulta  at  law, 
this  court  also  adopted  and  acted  on  that 

Erinciple.  But  the  courts  of  chancery,  evei 
ffore  the  Statute,  recognized  tbe  principlt 
of  natural  equity,  and  acted  upon  it,  In  cases 
where  the  law  could  not  give  a  remedy  in  a 
separate  suit  in  consequence  of  Che  insolvency 
of  one  of  the  parties."  To  same  effect  are 
Smith  V.  FtiUm.  48  N.  T.  418;  Sdigmann  t. 
Eilltr   Brot.  Cloth.   Go.  66  Wis.  410 ;   Becker 


Einer  v.   SeteUm,  80  Wis.   640-644 ;  EMm  v. 
Daff,  88  Cal-  697-628, 

We  are  not  called  upon  to  decida  on  this 
appeal  whether  it  was  proper  for  the  defend- 
aal  to  urge  bis  equity  by  answer,  or  whether 
be  shoula  not  tuve  filed  bis  complaint  in 
equity  to  enforce  his  equitable  set. off.  Nor 
are  we  asked  to  determine  whether  he  should 
have  waited  until  the  recovery  of  judgment 
against  bira  In  this  action,  and  then  hy  mo- 
tion or  by  action  had  one  judgment  set  off 
against  the  other.  Only  the  question  of  right 
has  been  discussed  on  this  appeal.  What  is 
tbe  proper  procedure  has  not  been  touched. 
It  might  be  well  in  passing,  honerar,  to  refar 


to  the  fact  that  in  New  York,  where  the  pro- 
visions of  tlie  Code  relating  to  this  question 
are  the  same  as  in  this  State,  tbe  practice, 
as  apparently  sanctioned  by  the  courts,  haa 
been  to  insist  upon  this  equity  by  answer, 
OoMn.  V.  Me  Lean.  80  N.  Tf.  BflO ;  Smith  t. 
Fdton,  48  N.  Y.  419.  This  is  true  of  Miu> 
nesota  also,  but  the  Statute  there  was  Hom»- 
what  different.  Beeker  v.  Northieay,  44  Minn. 
61.  Bee  also  Bemptai  v.  Bliodet.  B8  N.  C. 
120.     But  see  Dvff  v.  Eobbt,  19  Cal.  646. 

It  was  contends  on  the  oral  argument  that 
equity  would  not  decree  the  offsetting  of  de- 
fendant's judgment  against  plaintiff^  claim 
because  the  plaintiff  s  claim  was  exempt; 
that,  in  effect,  this  would  be  the  seizure  of 
his  exempt  property  to  pay  a  judgment 
against  him.  The  point  ia  not  wlthoutforco, 
but  it  is  not  Involved  on  this  appeal,  b>  there 
ia  nothing  to  show  that  Dlalntifl  has  not  % 
large  amount  of  property  In  excess  of  his  ex- 
emptions. An  insolvent  may  own  a  large  es- 
tate. No  cases  were  cited  on  this  point.  An 
investigation  of  it  has  brought  to  light  the 
following  decisions,  which  we  cite  for  the 
benefit  of  counsel  without  further  comment : 
FiuU  V.  Beard.  86  Ind.  172 ;  Tenv^  v.  Seott, 
8  Minn.  419  (Qil.  806)  ;  OurUe  v.  Thomat, 
74  N.  C.  61:  Duff  V.  Wdl*,  7  Heist  17; 
Wilion  T.  MeSlrov,  82  Pa.  82. 

It  was  also  said  that  no  equity  could  arias 
in  favor  of  defendant,  because  ne  purchased 
the  judgment  be  now  seeks  to  offset  with 
knowledge  of  plaintiff's  insolvency,  and  for 
the  express  purpose  of  using  the  judgment 
as  an  offset,  and  that  plaintiff  paid  practi> 
catly  nothing  tor  it.  'These  facts  do  not  ap- 
pear on  the  face  of  the  aiuwer  to  which  plain- 
tiff baa  demurred.  A  reply  embracing  them 
would,  if  sustained  by  ^oof,  or  demurred 
to,  raise  this  question.  We  do  not  decide 
it  now. 

Tht  order  appetUad  from  it  rteartti,  plain- 
tiff to  have  ten  days  after  the  romttntur  Is 
filed  In  which  to  reply  to  defendant's  offset. 
'     Allooocur. 


OHIO  BUPHEHI!  OOUHT. 


Salatbtal  BETZ,  Ftff.   in  Srr., 


*1.    A  mortg^AgA  irf  re^properl7>  wtalcb 
fa«a  not  been  depoalted  tw  record  wlLh 

the  rvoorder  ot  Uie  proper  oouaty,  beCore  an  as- 
■Head  noteabj  the  Oodbi. 


■Iffiuneat  of  tba  proper^  br  ttie  mo 
the  benefit  of  hH  oredtton  takes  all 
valid  lien  upon  tbe  pn^>ar^,  aa  ugm 
■Iffiiee  or  the  oreditoit,  noi  does  It  b> 
belur  (ubeequenUr  reoorded. 
i.    Bneta  «BBlBiiment  takea  eA 


twte  oourt  In  the  oounty  Id  which  the  oi 
resided  at  Ibe  time  of  Its  ezeontkm.  It 
neocsBary  that  11  be  alio  filed  [<^  record  w 
leocoder  of  deeds. 


NOTB.— XajMoWm  eontrtH  oocr  Seeording  AOa. 

It  Is  In  tbe  powerot  tbe  Slate  Leslilature  to  paaa 
BanordlnK  Acts,  bj  which  the  elder  srantee  shall 
be  postponed  to  s  rounser  U  the  prior  deed  la  not 
reoorded  within  s  limited  time:  and  tbe  power  fs 
tbe  nme  whether  the  deed  Is  dated  before  or  after 
tbe  BecordfoK  Aot.  TtMugh  the  effeotoleuoh  an 
Act  Ia  to  render  tbe  prior  deed  fraudulent  and  void 
sfaluat  a  lubsequent  purchaser.  It  la  not  a  law  vio- 
lating the  obllgstioa  of  oonCraoIi.  Jaokson  v. 
L«iiipb1ie,  »  D.  e.  8  Pet  iSO.  T  L.  ed.  Sn. 

Bee  also  30  L.  R.  A.  400. 


TbeoblaotDt  all  Befflstr;  Laws  ■■  to  Impart  In* 
tormatioa  to  paitles  dsallng-wlth  pnipertr  reepect- 
iog  Its  transfen  and  InoumbrBiioeB,  aod  thus  to 
protect  them  £rom  prior  lecret  oanvefancee  and 
llenB.  Patterson  v.  De  Ia  Bonds,  TS  U.  B.  8  Wall. 
292.  IB  I^  ed.  lU. 

The  sole  purpose  of  Beslstrr  Idws  Is  to  protect 
subsequent  purchasera  araliuC  prior  and  uorecord- 


Oaio  SuFsi^iu  CouuT, 


JtniB, 


Oane  U.UUJ 


EBBOB  to  the  CtrcuitOoiirt  for  Colnmbt&ns 
CkKiDtj  to  review  a  Judgment  RTerring  a 
Judnnent  of  the  Court  of  Common  Fleu  es- 
UkbllBhlng  a  mort^Bse  M  »  vslld  lien  upon  the 
property  of  James  N.  Hape,  and  dlrocdng  its 

CymeDt  out  of  the  proceed!  of  such  propertv 
ihe  haDd«  of  an  MCrlgnee  foi  the  benefit  of 
hii  credilon.    Afflrmtd, 

SUtemcait  bj  WlllijtmB,  Oh.  J.: 
On  the  1st  da;  o(  December,  1885,  Jamea 
H.  Hape  executed  a  mortgage,  on  all  of  hU 
real  estate  situated  in  Columbiana  Countj, 
to  Salathiel  Betz,  to  wcure  an  indebtedness 
of  $3,000  due  in  one  year,  with  6  per  cent 
inierest.  Joaephine  M.  Hape,  tbe  wife  of 
the  mortgagor,  Joined  in  the  execution  of  the 
mnrtgage.  On  the  31st  day  of  December, 
1665,  the  mortgage  wai  delivered  to  the  re- 
corder of  the  county  for  record,  and  was  duly 
recorded.  On  the  leth  day  of  December, 
188S,  said  James  U.  Hape,  who  then  resided 
in  Columbiana  County,  made  an  ofisignment 
for  the  benefit  of  his  creditora  to  Charles  N. 
Snyder.  The  deed  of  assigument,  which 
embraced  all  the  property,  real  and  personal, 
of  the  assignor  (including  that  mortgaged  to 
Betz),  was  execut«d,  attested,  and  acluiowl- 
edged  In  conformity  to  the  requiremeate  of 
the  StatuCd  relating  to  conveyances  of  real 
estate,  and  was  filed  In  the  probate  court  of 
the  county  on  the  17th  day  of  December, 
188S,  when  the  assignee  qualified,  and  en- 
tered upon  tbe  execution  of  his  trust.     He 


thereafter  filed  bis  petition  in  the  probate 
court  of  that  countv,  to  have  the  validity 
and  priority  of  the  Hens  determined,  and  the 

Sroperty  sold.  Betz,  who  was  made  a  partr 
efendaot,  filed  an  answer,  setting  up  bis 
mortgage,  and  asking  for  its  payment  out  of 
the  proceeds  of  the  sale,  llie  cause,  after 
having  proceeded  to  Judgment  in  the  probate 
oourt,  was  appealed  to  Ste  court  of  common 
pleas,  where  it  was  submitted  upon  an  agreed 
Statement  of  facta,  substantially  as  above 
stated,  upon  which  that  court  adjudged  the 
mortgage  to  be  a  valid  lien,  aod  ordered  the 
amount  found  to  be  due  on  it  to  be  paid  out 
of  the  proceeds  of  the  sale,  before  any  dis- 
tribution to  the  general  creditors.  This 
Judgment  was  reversed  by  the  circuit  court, 
which  held  that,  as  the  mortgage  was  not 
filed  for  record  until  after  the  c^ed  of  assign 
ment  was  filed  in  the  probate  court,  it  wsb 
invalid  aa'against  the  assignee,  and  not  en- 
titled to  preference  over  tlie  general  creditors. 
Whether  there  was  error  in  that  Judgment  ll 
the  question  presented  to  this  court. 

Jfntrt.  WaJtftc*  *  BiIllnK«l*7'.  for  p1^- 
tiff  in  error: 

Aa  unrecorded  m)»tgage  is  a  lien  as  againsi 
an  assignee  of  the  mortgagor  in  trust  for  the 
beoeflt  or  creditors;  he  Is  neither  a  creditor  nor 
purchaser  for  value. 

ifeiloru'  App.  S3  Pa.  131. 

Tbestatutesof  Peunaylvanlaas  to  thereconl- 
ing  of  mortgages  are  substantially  tbe  same  M 
ours. 

1  BrighUy,  Purd.  Dig.  §  182,  p.  688. 


••  ther  an  tn  time,  and  will  be  crotsoted  as  a^lnn 
•ubsequent     deeds     aod    mortgagva.    Beeves 
Hayco,  se  lod.  Mt.    Bee  Sir  v.  SoofleLd,  Sb  Barb.  Sah 
Jamea  *.  Horor,  X  Cow.  24S. 

Tbe  aoknowledgrmeiit  and  reglstiTOf  the  mc 
Kaoe  are  not  neoessar;  to  Its  valldlt}-,  as  betwi 
tbe  original  Turtles;  nor  would  an  entJre  amiss 
to  rec(»d  the  power  affeot  the  SBleas between  them. 
JaoksoD  V.  Ooldeo,  4  Cow.  [£78.  See  Jackson 
DubolB.4  Johns.  tUi  Bersen  r.  Benn^iOsL  Q 
17,18. 

There  Is  no  case  holding  that  a  mortgage  to  se- 
cure future  advanoee.  or  the  liability  to  be  Inourred 
by  future  Imtotsementa,  most  be  recorded  to  pro- 
tect the.tnortsacee  tgalnst  subsequent  ludgments. 
Tbomas  v.  Kelsey,  80  Barb.  £70. 

The  poller  of  tbe  Rerlstry  Iaw  Is  that  the  title 
aad  all  ibat  aSeots  It  sbould  be  disclosed  by  the 
public  reoords,  and  upon  Che  Uieory  that  It  Is  tbus 
shown,  ihe  rule  oDtalas  that  a  purchaser  may  rely 
upon  the  title  as  It  appears  of  record,  and  that  he 
will  be  protected  e^taliist  unreoorded  converances. 
laadlDir  equltlee,  secret  Itena  and  condlHooa  of 


which 


a,  IW 


i.ilS.SlU  ed.  629;  Teetart  v.  Belot.  81  Xa.  Ann. 
7IB:  Qufok  v.  MlUlttan.  IM  lud.  UB,  t8  Am.  Rep.  &. 
Hathorn  v.  Majnard,  BS  Ga,  IBS;  Connecticut  MuL 
L.  Ins.  Co.  V.  Talbot,  12  West,  Rep.  28».  113  Ind.  873, 
B  Am.  St.  Bep.  BKi:  Xewton  v.  McLeaa,  11  Barb.  2S5: 
COffan  v.  Cook,  22  Minn.  131;  Hamsey  v.  Jones,  41 
Ohio  St.  685;  HBrrington  v,  Erie  County  Sav.  Batik, 
■  Cent.  Bep.  170, 101  N.  Y.  287;  Pancake  T.  Cauff- 
msn,  6  Cent.  Bep.  »H.  L14  Pa.  US;  Bailey  v.  Uyrlck, 
GO  He.  171:  farmers  &  H.  Nat.  Bank  v.  Wallace,  4S 
Ohio  et.  IGS;  Oolumbla  Bank  v.  Jacobs.  10  Mich. 
849;  Hart  v.  FSrmets  £  M.  Bank,  BS  Vt.  252;  Hoyt  v. 
Jones,  81  VTls.  &»;  Newhall  v.  Burt.  7  Pick.  Ifi7: 
ASbbrook  v.  Boberts,  CS  Ky.  tX:  Hulett  r.  Mutual 
Ins.  Co.  1  Cent,  Bep.  787,  Ut  Pa.  142;  Wrlffbt  v. . 

18L.H.  A. 


laadter,  71  Tex.  MD:  Boll  v.  Bea.  11  Cant.  BepL  SSS. 
HON.  J.  L.  SOS;  Doberty  v.  Stlmmel,  40  Ohio  St  Sa^ 
Keatoes  v.  HUl.  n  Pla.  IBS. 

Seolitrii  of  mortgaoe  at  ncttes. 

Equitable  estates  and  Interests,  as  well  ss  lesal, 
ate  embraced  within  the  Intent  and  operation  of 
tbeBeoordlng  Acta.  DIgman  v.  McGollum,  47  Ho. 
BB:  Tarbell  v.  West.  86  N.  T.  2BT.  See  Doyle  V, 
Teas,  b  m.  202;  Alexander  v.  Webster.  6  Md.  8»; 
Alderson  v.  Ames.  6  Md.  G2:  Qeneral  Ina  Co.  v. 
United  States  Ids.  Co.  to  Hd.  B17;  WUder  v.  Brooks. 
10  Minn.  SO:  Dickinson  v.  Glenneyi  ST  Oonn.  101; 
EusseU'a  App.  IB  Pa.  Blfl:  Boyoe  v.  Shiver,  8  B.  a 
BIG:  Slter  v.  McClanaoban,  £  Oratt  SSO;  Johnson  v. 
StasR.  2  Johns.  SOS:  Hunt  v.  Johnson.  IS  S,  Y.  281; 
Stoddard  v.  WhlHog.  4B  N.  Y.  B27:  TTnlted  States 
Ins.  Co.  v.Bbrlver,  3  Md.  Cb.  8S1;  Bellas  v.McGsrty. 
10  Watts.  13:  Neligh  v.  Hlcbeuor,  U  N.  J.  Bq.  B3>. 
Contra,  Doewell  v.  Buchanan,  8  LeUh,  386;  Lewis  v. 
Baird,  8  McLean,  S6;  Qrlmstone  v.  Carter,  3  Palce. 
121. 8  L.  ed.  214:  2  Pom.  Eq.  Jur.  i  040. 

The  record  becomes  CO nstruotlve  notice,  not  only 
that  the  instrument  exists,  but  of  lis  contents,  and 
of  all  the  estates.  li^hls  and  iatereets,  legal  and 
equitable,  crested  by  It,  or  arising  trotn  Its  pro- 
visions IS  Pom.  Eq.  Jur.  I  606;  BuneU  v.  Bull,  S 
Sandf.  Cb.  13,  7  L.  ed.  7GS);  but  where  any  of  tbe 
prellmlo  Slice  of  execution,  acknnwledgment,  and 
certificate  attached  are  entirely  omitted  or  de- 
fectively performed,  It  Is  a  mere  voluntary  act,  of 
no  effectos  to  rights  of  subsequenc  purchasers  or 
mourn  bra  ncers.    Ree  2  Pom.  Bq.  Jur.  1 852, 

The  registry  of  a  mortgage  Is  notice  to  all  subse- 
quent purchasers  and  mort^rflgws  of  the  lieu  cre- 
ated thereby.    Tefft  V.  Munson,  at  Barb.  88. 

"  'i  notice  of  the  contents  of  the  Instrument  anS 
at  any   secret   oondltlon.  trust  or  equity. 


Bbtz  ▼.  Bktdbk. 


Wben  Bspe  msda  tbe  urigament  od  Decem- 

L_iB  iDo.  1 ij  -i]»  agrign  what  rigbu 

rTiDiulf  mortgaged  to 


bcT  16.  1880,  be  could  odIt  asidgD  wbat  rigbu 

he  held  In  Lbe  land  previo— ' ^  '- 

Betz. 


1  Am.  &  Eng.  Encyclop.  Law,  p.  894. 

Tbe  aasigDee  takes  only  ancb  rights  as  tbe 
assignor  hM  at  the  ttme  of  lbe  sssigiiment. 

Lemmon  t.  Eutehint,  1  Ohio  C.  CL  Rep.  888; 
Bedgmn  v.  Barrett,  88  Ohio  &L  68. 

A  moitfrage  not  recorded  till  stler  the  death 
of  tbe  nioTtgagur  Is  Dot  for  that  resBOn  Inopera- 
tive as  agalDBt  the  general  creditors  of  the 
catale. 

Gia  T.  Pinngg,  19  Ohio  Bt.  88.  Bee  Glanque. 
Assignm.  g  IS,  p.  44,  and  note*,  p.  46,  note;  1 
Jonea,  Uottg.  2d  ed.  p.  468;  Burrill,  Assignm. 
6(b  ed.  g  «H;  J&rvtM  t.  Kinney,  88  ObSa  8t 


The  principle  nuDlng  through  all  the  cases 
iiiice  lbe  Reoordlng  Act  of  1881  ia  that  tbe 
sabaeqaentlj  twqnlred  legal  rights  of  title  of 
lUid  peiaons  cannot  be  displaced  bj  anr  nnre- 
canded  mortgage,  a  defectlTely  esecutea  mort- 
D,  oi  any  speclflc  thon^  meielj  equitable 


er" 


mortgagee! 

StantM  V.  BeUrU,  18  Ohio,  149;  Xayha» 
T.  Owme*,  14  Oblo.  42S. 

i.  Otaea  where  a  lien  t^  Judgment  has  been 
pteferred  to  a  prior  unrecorded  mortgage,  a 
defectivelj  execnled  mortgage,  or  a  ~~ ' — ' 
fte«  mortgage: 


JaekMn  t.  Cum,  14  Oblo,  014;  Xagham  *. 
Coombi,  14  Oblo,  4S9:  White  t.  Denman,  IS 
Ohio,  60;  White  t.  Dtnman,  1  Ohio  St.  lUf 
Fotdiek  V.  Barr,  8  Ohio  St.  471;  Van  Thornitq/ 
T.  Peten,  26  Oblo  St  47t    Bee  also  3  C.  C. 


Bloom  y.  tlognU,  4  Ohio  Bt.  46;  Erwin  t. 
Shut]/,  8  Ohio  St  610. 

A  mortgage  void  as  (o  credllora  Is  void  aa 
agslnst  an  assignee  for  tbe  beceflt  of  creditors. 

" — »        "-  Ohio  St,  649;  EW)ourn4 


gslnst  an  assignee  for 
Hatif  T.  Tiffany,  25 
'.  i^fay,  S»  Ohio  St.  3< 
Kim,  86  Ohio  St  11; 


Blandy  t.  Bemdiel,  4 

uuHi  Oh  am. 

WUUmm,  a.  J.,  dellrered  the  opinion 
of  the  court : 

The  common-law  mle,  tliat  an  assignee  tvt 
tbe  benefit  of  creditors  succeeds  only  to  l^ 
rlgbte  of  the  assignor  in  tbe  property  at  the 
ttme  of  the  assignment,  and  takes  It  subject 
to  all  equities  and  liens  which  could  ttave 
been  asserted  against  It  had  the  assignment 
not  been  made,  Is  not  without  Importent  ex- 
ceptions Id  this  State,  growing  out  of  our 
legislation.  It  Is  welt  settled  that  chattel 
mortgages  which  fail  to  conform,  in  any 
substantial  requirf*meiit,  to  the  provIsionB  of 
the  Statute,  relating  to  tbeir  execution  oT 
registry,  though  good  against  the  mortgagor 
and  the  property  while  it  is  retained  by  him, 
are  ineffectual  as  liens  upon  the  propertT 
after  it  Ms  passed  Into  the  hands  of  an  as- 
signee for  toe  benefit  of  creditors  of  tbe 
mortgagor,  under  an  assignment  made  subse- 


Bouston  T.  McQuney,  8  W,  Va.  IJO.    Bee  noU 
ProatT.  Beekmaa,lJohiis.Oh.28g,  lIi.ed.lUL 

The  natute  spe«^  of  ao;  wiitliiK  In  tbe  nature 
of  a  mort«a(re.  and  uir  MtvemeDt  oreatlnB  an 
equitable  Inoumbranoe.  Churablll  t.  Uttla,  S 
Ohio  St.  3% 

Becord  of  a  titut  deed  Is  notloe  of  tbe  trast  to 
ererrone.  and  there  Is  no  diSarenoe.  as  to  oonae- 
quencMB,  between  actual  and  eomrtruottve  ootloe. 
Bourne  t.  Hall.  10  B,  I.  U&  8ee  OUrer  v.  Piatt.  U 
U.  &  8  How.  881  U  L.  ed.  «^  BUis  T.  Woods,  S 
Bleb.  Bq.  U. 

UlneiamlnlnsUie  title  to  the  property  the  per- 
son propoaea  to  buy,  be  la  led  directly  to  a  deed 
tbat  pnta  htm  on  hiqiili7  aa  to  the  remalalog  part, 
K  la   solBalent  oonstrnottve  DOtloe.    Iclebart  T. 

Onoe.  o  HI.  as;  ctuM  v.  woodburr,  t  Ousb.  Ii3: 

bPaive  P.  Ina.  Co-  t,  BeR.  KBarb.  H;  Uontfromery 
V,  DorlOD.  fl  N.  H.  SOi  PTeacb  v.  Giay,  t  Oonn.  108. 

A  mortgage  duly  leeonled  will  be  preTerred  to  a 
■ubeequentboDB  Bdedeed  without  aotloe.  Crane 
V.  nirner,  t  Hon.  fOO;  Wadsworth  v.  Wendell,  S 
Jotana.  Cai.  MB,  1 1.,  ed.  lOU;  WIlllBms  T.  BIrbeok, 
HoCm.  Cb.  8ni,  6  L.  ed.  IITS;  Fleming  t.  TownBeod, 
•  Oa.  !!>,(»  Am.  Dec  BM. 

Aa  to  effect  o(  leclsti?,  aee  note  to  Frost  v.  Beek- 

Pnbllo  recomB.  by  oonetmotlon  of  law.arenoiiae 
to  all  penona  of  what  tbey  contain.  Their  con- 
taota  aie  matteta  of  public  lcnow)<">  "-(>.  becauae  tbe 
law  teqnliea  tbem  to  be  kept,  rutlior  '. 


tbem  that  knowledge  cf  «hani  maf 
tlienoe  Imputes  to  all  Inteteated  penona  that 
knowledge  tbe  opportunity  to  acquire  whiob  n  has 
IcoTUed.  MesHa  t.  Wells  Pargo  Co.  104  IT.  B.  «8>- 
Ml,  *■  L.  ed.  801-6(7!  Moore  t.  Sbnonda.  lOO  C.  8. 
US,  A  L.  cd.  no;  1  OreaoL  By.  I  Mt;  1  Stor)',  Bq. 
UL.  R  A. 


Statutory /onns  0/ rctrlrirotton. 

A  knowledge  of  tba  >tatut«e,  at  \eeat  as  to  tbelF 
leadlnit  features  of  almllarlt;  and  dimlaillarit}-,  la 
eieentlally  neoenary  to  a  proper  understanding  ol 
tbe  American  Iaw  of  Beglatrattou.  Bee  t  Pom. 
Sq.  Jnr.  I IM,  and  notes  thereto:  also  sccmson.  Am. 
Stat.  law,  H  ISID-iesS:  Webb,  Becord  of  Title,  chap. 
IL 

la  every  State,  reglatratlon  Is  held  to  Impart  con- 
structive and  abeolute  ooUoe  of  tbe  contents  of 
liutrumeDle  autlorlied  Xij  law  to  be  recorded.  Bd> 
irardg  t.  Banrise.  M  Tex.  81:  Stevens  v.  Uorsp,  a 
N.  H.  63S:  Van  HenBHelaer  v.  Olarfc  II  Wend.  SB; 
Tbomas  v.  Kenned;.  £4  Iowa,  ?^:  Shove  v.  I^iaen, 
«  Wis.  liE;  Trrln  V.  Bmlth.  IT  Ohio.  220;  CnahlnK  T. 
Ayer.  3S  Me.  Si^  James  v.  Morey.  £  Cow.  SU. 
Who  It  a  jna-cAosM-  /or  nilu*. 

A  pnrctaaaer  tor  a  valuable  consldeniUOD,  wttbln 
the  meaning  of  the  Acts,  la  one  wbo  bus  paid  the 
oonslderatloD  of  the  converance,  or  some  part 
thereof,  or  baa  parted  with  aometbhiB  of  value 
upon  the  face  of  tbe  conveyance.  8  Washb.  SeaL 
Prop.  Sd  ed.  rath  Tourvllle  v.  Nalah,  B  P.  Wma.  808; 
Btoryv.  Lord  Windsor,  8  Atk.  S3D;  Hardin  gtaam  v. 
NlcboUs.  3  Atk,  3D4;  Webster  v.  Van  Steenberftb, 
ta  Barb.  Ell;  Weaver  T.  Barden,  W  N.  r.  189;  De. 
lanoey  v.  Steams,  (H  S.  T.  lET;  Dlokersoo  v.  Tll- 
Ungbast,  4  Pali^e,  EIS,  8  L.  ed.  tO>;  Weatbrook  v, 
Gleaaon.  TBN.  Y.  28. 

It  la  settled  everywhere  tbat  unreoorded  anlgn- 


taof 


IS  afcalnst  eubaequent 


Ohio  Sdfbeioi  Coubt. 


Jum^ 


fluent  to  tlie  execution  of  tbe  mortmge. ' 
Bane*  v.  Tiffany,  25  Ohio  St.  549 ;  BlandvY. 
Benedict.  42  Ohio  St.  289.  In  Eane*  t.  Tif- 
fany, It  was  contended  in  behalf  of  the  mort- 
KBkgee  that,  as  the  mortgage  was  good  agftlnat 
the  mortgagor.  It  was  also  good  against  the 
Bssignee  for  the  bene&t  of  hia  creditors ;  for 
the  latter,  it  was  claimed,  stood  in  no  better 
situation  than  the  ssslgnor.  Id  disposing  of 
this  contention.  White.  J.,  in  the  opinion  of 
tlie  court,  said:  "The  correctness  of  this 
position  at  commoa  law  is  admitted,  but  not 
BO  under  the  Statute. '  It  was  held  in  Blandy 
T.  Benedict  that  where  the  sffldaTit,  which 
the  Statute  requires  the  morttcagee  to  make 
on  his  chattel  mortgage  before  flilnic  the  same 
with  the  proper  officer,  was  defectfve  In  the 
statement  of  the  liability  the  mortgage  was 
given  to  secure,  but  the  mortgage  was  other- 
wise properlf  executed  aad  filed,  and  the 


signment,  although  the  assignment  contained 
a  provision  eipreasi;  excepting  from  Its 
operation  all  liens,  and  though  the  mortgage 
was  good  as  against  the  mortgagor,  cooBtl- 
tutlng  a  valid  Hen  while  Uie  property  re- 
malned  in  bis  possession.  With  respect  to 
the  purpose  of  that  provision  of  the  assign- 
ment which  excepted  all  liens  from  Its  opera- 
tion, and  its  eSect  uoon  the  assignment  and 
the  rights  of  the  creditorH,  it  is  said  In  the 


opinion  by  Mcllvalne,  J.:  "  We  Uilnk  there 
con  be  no  doubt  that  the  intention  was  to 
secure  the  mortgagees  Ihe  full  amount  of 
their  liens,  to  the  extent  that  such  liens  wero 
valid  as  against  the  assignor.  Can  such 
purpose  be  accomplished  by  such  meansT  We 
think  not.  Undoubtedly  these  mortgages 
were  valid  as  against  the  anlgnor,  but  void 
as  against  his  creditors." 

These  decisions  rest  upon  the  provisions  of 
the  Chattel  Mortgage  Statute,  which  enacts 
that  such  mortgagee,  when  not  accompanied 
by  an  Immediate  delivery,  and  followed  by 
an  actual  and  continued  coanKe  of  possession 
of  the  property  mortgaged,  shall  be  void  sa 
against  the  creditors  of  Uie  mortgagor,  unless 
the  mortgage,  or  a  true  copy,  wUh  the  neces- 
sary affldavlt  of  the  mortgagee  thereon,  as 
prescril>ed  by  the  Statute,  be  deposited  with 
the  proper  officer.  The  right  of  the  creditors 
to  subject  the  propert;  to  the  payment  of 
their  claims  Is  in  no  way  affected  by  such 
▼oid  mortgages,  and  an  assignment  of  the 
propertv  by  Uie  mortgagor  for  the  bene&t  of 
his  cmcitors  clothes  the  assignee,  not  only 


respect  to  it.  As  was  said  in  ^andy  ▼. 
Benedict:  "By  the  assignment,  the  rights  of 
the  creditors  passed  to  the  assignee  as  matter 
of  taw, "  and  they  are  thereafter  to  be  worked 
ont  through  him,  in  the  administration  of 
his  trust.  Up  to  the  time  of  the  assignment, 
the  creditors  might  seise  the   proi^rty   by 


Oordfng:  Acta.  Baoon  v.  Van  Boboonhoven,  ST  N. ' 
T-  UB;  Deoker  t-  Boloe,  88  N.  T.  BU;  Bwarti  v. 
Lelat,  18  Ohio  Bt.  UV,  Terger  v.  Ban,  U  Iowa,  TT; 
Henderson  v.  FllRrim,  S  Tei.  tft;  Boone,  HoHg. 
I  Vk  1  Jones,  Hortg.  1 1?!:  Reeves  v.  Hayes,  Ml  Ind. 
(C,  and  autborltlcs  there  dtad. 

LegUaUve  Intent,  hou  atc^rtained. 

Id  tsaenaiQlDK  the  Intent  of  the  Le«lalatui«  in 
the  enactmant  of  a  statute,  oourts  wlU  take  ]adl- 
Ola]  notloe  of  iuoh  oontempontDeoua  blstnirssled 
up  ta  and  protmlil;  laduoed  tbe  paHse  at  the  law. 
Stout  V.  Grant  Count;  Comis,  ■  Wset.  Bep.  tea,  lOT 
Ind.  818. 

Aesult  of /odure  (oreeont 
A  statute  which  has  for  its  purpose  tbe  better 
aecurltr  and  c«po«e  at  tftlea  roar  peetpone  one 
who  vOlUDtaclly  neKleoti  to. avail  himself  ot  the 
B^listrj  Acts,  whlota  enat)la  him  to  etive  notliie  to 
all  tlie  world  ot  bis  olalm.  to  the  claim  of  a  sutne- 
quent  puTohsser  wlio  noted  on  the  faltli  ol  a  public 
reoord.  Kenyon  v.  Btewart,  U  Pa.  ITB:  Jocksoa  v, 
LampMre,  SS  0.  8. 8  Pet,  SSO,  T  L  ed.  flTO;  CoDnoctl- 
out  Mut.  L.  Ins.  Co.  v.  Talbot.  IS  West.  Bep.  X8II.  US 
Ind.  ?73. 

Tbu  protection  of  tbe  Keoordlns  Act  Is  not  ood- 
Uned  to  s  subsequent  purcbaser  Immediately  from 
the  Bame  grBolor;  but  applies  to  one  who  takes 
from  bin  tbrouKh  mesne  oonveyBDoee.  IUIbmv, 
Pierce,  80  Wb.  47*.  Bee  Ledyard  v.  Butler,  S  Paixe, 
132. 1 L.  ed.  eST. 

The  TOunKer  renorded  mortgafre  eould  not  have 
preferencfl  to  the  older  unrecorded  mortgage.  To 
have  that  sdnuitage  the  younirer  must  both  be 
taken  In  ROOd  faith  and  t>e  first  recorded.  This 
was  aJvays  tbe  rule  between  grantOT  and  grantee. 
by  deed,  and  betvaen  mortgagor  and  mortgagee. 
Tan  T.  Buroh,  S  Denlo.  Ifll.  Bee  Jackson  v.  Qlveo, 
8  Johns.  IBI;  Jaokson  v.  Tan  Talkenbur^,  S  Cow. 
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ParUsB  dealing  in  raid  e«ate  mar  alwaya  law- 
fullT  avume  that  the  title  Is  completely  dlsolosad 
upon  Oie  records,  unlesi  Uiere  is  some  elraum- 
atanoe  of  wbich  they  are  boond  to  (Ake  notioaa 
whlob  would  apprise  a  reasDiuble  man,  not  merely 
that  the  records  may  be  detective,  but  that  thej 
aotuallyaresclnthapartlaulaiOBBe  In  hand.  BoU 
T.  Bee,  11  Cent.:Bep.  SOE,  EO  N.  J.  L.  166. 

Under  tbe  Baglrtry  Iaws  of  Iowa,  tlia  bolder  of 
an  unreoorded  deed  has  a  oomplete  title  except 
against  a  subsequent  good-falcta  pnrahBsar  without 
Dotioe.   Dai-is  V.  LutUewles,  n  Iowa,  SSL 

Actual  notice  of  a  claim  to  teal  propraty  difr 


ao««  V.  Hubb,'18  West.  B^i.  881,  M  U.o.  ISB. 


nie  reqKinslljlUty  of  seeing  that  a  deed  is  actually 
recorded  rests  upon  the  gnotee,  and  he  Is  not 
relieved  ttaeiefrom  by  reoelvtng  from  tlie  recorder 
a  certificate  atatiog  tliat  tbe  reoord  has  been  prop- 
erly made.  Bitchle  r.  Orifflths.  U  L.  B.  A.  881, 1 
Wsih.  at-,  Hsngold  V.  Barlow.  81  Wss.  M. 

A  deed  scot  to  a  olvk  to  he  reoorded  without 
payment  of  his  feca,  and  which  be  "pigeon-holed," 
Is  not  "lodged"  for  reoord  wltlUa  the  New  Jersey 
Becording'Aot  Dioktnon  r.  Bowers,  7  OeoL  Bep. 
8R,  IS  N.  J.  Bq.  Mk 

The  BeglstraUon  Laws  apply  as  waD  to  pur- 
eliHsets  by.aod  from  married  women  as  to  other 
persons.   NIoholsOD  v.  Condon,  71  Ud.  eZL 

A  mortgage  Is  wlthio  the  provlaloDS  of  the  Act 
to  register  mor^agee,  whlob  extends  to  every  deed 
ot  mortgage,  or  oonverance  in  the  naluie  of  a 
mortgage,  of  or  for  any  lands,  tenements  or  here- 
ditaments. Such  mortgages  are  not  only  within 
tbe  description  of  the  Act,  but  they  are  also  within 
its  reason  and  spirit.  Decker  v.  aBrke,ae  M.J.  Eil- 
IK.  Bee  Johnson  v.  Stagg,  1  Jotuis.  510, 183;  Breess 
V.  Bangs,  a  a.  a.  Bmltb,  17L 


rigbt  vhict  tbe  creditors  might  have  asserted 
aguinst  tbe  property  belore  the  assigninenc, 
the  asaienee  Is  bound  to  tecure  for  their 
beaefit  alter  the  assignment."  The  assign- 
tnent,  therefore,  as  effectuallj  fixes  the  rignts 
of  the  credltoia  to  the  property,  and  eatab- 
Hsbes  their  prioritj  over  the  mortgage,  aatf 
tbej  had  taken  the  property  on  ezec.atlon  or 
attachment.  This  operation  of  the  asslgn- 
meot  upon  the  rights  of  the  credllon  must, 
of  course,  be  tbe  same,  whether  the  property 
embraced  in  it  be  real  or  peisona),  or  both  ; 
and  benc«,  npon  the  principle  established  by 
tbe  cnaes  referred  to,  the  crwlitors  are  entitled 
to  priority  over  a  mortgage  of  real  property 
which  has  not  been  deposited  for  record  when 
the  BBsignment  is  nude,  unless,  under  our 
Recording  Acts,  the  effect  of  the  failure  to 
deposit  the  mortgage  for  record  is  suhstan- 
tiallv  different  from  that  which  results  from 
tbe  like  failure  to  properly  file  a  chattel 
mortEBge.  Is  there  a  substantial  difference 
In  this  respect T 

The  Statute  regulating  the  execution  and 
registry  of  mortgages  of  real  property  does 
not,  in  terms,  declare  that  such  mortgages, 
when  not  deposited  for  record,  shall  be  void 
as  against  the  creditors  of  the  mortgagor ; 
but  It  does  e&act  that  they  shall  be  reconled 
■  e  office  of  the  recorder  of  the  county  in 


.._    .      .  .  e  delivered  to  the  recorder  of  the 
proper  county  for  record.     Hortrages  of  real 

froperty,  which  are  not  so  filed  tor  record, 
,ke  unfiled  chattel  mortgages,  are  good  be- 
tween the  parties;  and,  while  the  latter  are 
declared  void  as  to  crcditotB,  the  former  do 
not  take  effect  aa  to  third  persons  until  they 
are  Hied  for  record.  A  mortgage  which  has 
no  effect  Is  no  better  than  a  void  one ;  for  a 
void  mortgage  ia  simply  without  effect.  It 
has  .been  neld  as  often  as  the  question  has 
been  presented,  and  It  boa  been  made  In  a 
variety  of  forms,  as  well  as  In  numerous 
cases,  that  mortgages  of  real  property  have 
no  clicct,  either  at  law  or  in  equity,  until 
they  are  delivered  to  the  reconlcr  of  the 
proper  county  for  record,  as  agaiust  third 
persons  acquiring  a  legal  interest  in,  or  lien 
upon,  the  property.  In  Btanadl  v.  Sobertt, 
13  Olilo,  148,  it  was  decided  that,  as  between 
a  prior  unrecorded  mortgage  and  a  subsequent 
one  which  was  recorded,  the  latter  bad  prior- 
ity. In  the  cases  of  MayJiom  v.  Ooombi,  14 
Ohio,  43B;  Jatkim  v.  Luet,  Id.  614;  Whil» 
V.  Denman,  16  Ohio,  60 ;  EoUiday  v.  Frank- 
lin. Bank  of  Oolumbut,  Id.  BBS;  Whit«  v. 
Dmman,  1  Ohio  St.  110,  and  Fotdick  v.  Bott, 
%  Ohio  St.  471,— it  was  held  that  an  unre- 
corded mortgage,  or  one  defectively  executed, 
•o  as  not  to  m  entitled  to  reconl,  was  not 
entitle)!  to  preference  over  a  subsequent 
Judgment  recovered  against  the  mortgagor. 
It  waa  not  doubted  that  such  mortgages  were 

good  as  against  the  mortgagor,  and  but  for 
le  Statute  would  have  been  entitled  to  pref- 
erence over  tbe  Judgraenta,  under  tbe  general 
rule  that  tbe  lien  of  a  judgment  nttaches  only 
13L.R.A. 


to  the  interest  which  the  debtor  has  In  the 
property  at  the  time  of  Its  rendition.  But, 
as  is  said  in  the  last  case  cited  above,  while 
such  unrecorded  instruments  are  good  and 
effectual  between  the  parties,  they  are  "en- 
tirely nugatory  as  to  third  parties,  both  at 
law  and  In  equity,  until  they  are  recorded." 
It  was  held  in  Bioim  v.  NofiU.  i  Ohio  St. 
K,  that  a  valid  agreement  in  writing  for  a 
mortgage  on  real  property  gave  to  the  party 
entitlea  to  the  mortgage  no  priority  over  the 

feneral  creditors  under  an  assignment  made 
V  the  other  contracting  party  for  tbe  benefit 
of  his  creditors.  And  in  Erwin  v.  Shutj/,  8 
Ohio  St.  610.  this  court  held  that  a  mortgage 
of  lands,  defective  because  not  under  seal. 


gagee,  against  an  assignee  under  a  general 
assignment,  subsequently  made  by  the  mort- 

Sigorfor  the  benefit  of  his  creditora,  although 
le  aasignee  had  notice  of  the  mortgage  at 
the  time  of  the  assignment. 

These  casea,  like  those  of  Banei  v.  Tijfanp, 
and  Blandy  v.  Benedict,  tapra,  afford  instances 
of  tbe  exceptions,  which  obtain  in  this  State, 
to  tbe  rule  of  the  common  law  that  an  as- 
signee for  tbe  beneflt  of  creditors  takes  the 
property  assigned  subject  to  all  equltiee 
which  could  have  been  enforced  agaiust  it  la  . 
the  hands  of  the  assignor  at  tbe  time  of  the 
assignment ;  and  it  is  shown  by  them  that 
the  exceptions  grow  out  of  the  similar  effect 
given  to  the  recording  statutes  applicable  to 
the  different  classes  of  mortgages.  In  Bloom 
▼.  Sogglt,  Ranney,  J.,  speaking  of  tbe  effect 
of  the  Statutes  upon  tberuies' of  the  common 
law,  and  the  rights  oF  the  parties  before  and 
since  their  enactment,  said;  "If  the  case 
could  be  decided  upon  general  principles, 
the  right  of  the  complainants  to  the  relief 
they  seek  would  seem  to  us  as  clear  aa  it  now 
seems  clear  that  it  cannot  be  given  conaist- 
eatly  with  statutory  provisions  bearing  upon 
*"■-  — Tstiona  stated.  Upon  general  equity 
les,  unaffected  by  statutory  provis- 
.  agreement  In  writing  for  a  mort- 
gage ia  a  valid  contract,  fixing  a  specific  lien 
upon  the  property  agreed  to  be  mortgaged, 
and  will  be  specifically  enforced  by  a  court 
of  chancery,  against  the  party  and  all  subse- 
quent purchasers  from  him  with  notice,  af 
well  aa  against  any  general  assignment, 
either  voluntary  or  by  operation  of  law.  for 
thebenefitof  hiscredftora.  These  princ  I  plea 
may  be  remrded  as  well  settled,  and  the  Juris- 
diction 01  courts  of  equity  In  such  cases  has 
been  exercised,  without  question,  from  a  very 
early  period,  aa  is  abundantly  shown  by  tbe 
cases  cited  In  argument.  It  rests  upon  the 
same  foundation,  and  has  all  tbe  reasons  for 
its  support  that  exist  In  favor  of  a  like  in- 
terference upon  contracts  for  the  execution 
and  delivery  of  absolute  deeds.  As  between 
the  parties  to  such  contract,  the  agreement 
is  valid  and  effectual  In  this  State,  and  we 
o  reason  to  doubt  that  a  specific  perform- 
may, be  enforced  by  our  courts  of  chan- 
cery, in  tbe  same  manner  and  to  the  same 
extent  that   such    relief  has   been    given  In 


Qieir  full  application  nud  effect,  aa  between 
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the  putlea  to  audi  »  oo&tnct,  we  ara  clear 
In  tbe  opinion  that  no  effect  whatever  ca 
given  to  it  cooaistentlT  witli  section  7  of  the 
let  of  June  1,  1881  {Swan's  Rev.  Stat  SIO), 
to  provide  for  the  proof,  acknowledgmeut, 
And  recordiuK  of  deeds,  etc. ,  as  against  third 

ETSons  who  QKve  Bubsequentlj  acquired  the 
jal  title  to,  or  lien  at  law  upon,  the  i>rop- 
erty  to  which  it  relates.  By  the  positive 
provisions  of  that  section,  as  construed  bj 
the  DeclaratoiT  Act  of  March  16,  183" 
(Swan's  Rev.  Stat.  811),  and  repeated  decii 
Ions  of    this  court,  aa  against  such  third 

Craons,  mortgages  hava  no  effect,  either  ~ 
K  or  in  equity,  until  delivered  to  the  r. 
corder  of  the  proper  countj  for  record.  "To 
sive  them  any  effect  before, "  sayi  the  Icanied 
JudRe,  "as  against  the  persons  Intended  to 
Iw  protected  by  the  Statute,  would  be  to  re- 
peal It.  It  waa  not  made  for  the  mortgagor, 
and  therefore,  as  to  him,  the  record  of  the 
mortgage  was  wholly  unnecessary :  but  It 
was  aesigned  to  protect  third  persons  who 
might  acquire  legal  interests  in,  or  liens 
upon,  the  property.  As  to  them,  the  record 
was  made  conclusive;  and  they  are  only 
bound  to  regard  such  mortgage  liens  as  the 
record  discloses  at  the  time  taeh  rights  ac- 
crue. The  principle  deduclble  from  all  the 
cases  is  that  the  legal  rights  of  such  persons 
cannot  be  displaced,  at  the  instance  of  the 
holder  of  a  prior  unrecorded  mortgage,  . 
contract  for  a  mortgage,  although  acquired 
with  notice  of  such  mortgage,  or  of  the  ei- 
Isteuce  of  such  contract ;  the  object  of  the 
law  being  to  avoid  all  vexed  questions  of 
notice,  actual  or  constructive,  in  determlu' 
Ingpriortties  of  Hen." 

We  have  quoted  at  some  length  from  the 
opinion  in  ^oom  v.  NoggU.  because  we  think 
the  case  before  ua  comes  within  the  principle 
ettabliahed  by  It,  and  Bubsequently  approved 
in  Ertein  v.  'Shuey,  tapra.  which  is  that  the 
essential  condition  to  the  vBlidity  of  a  mort- 
gage of  real  property,  aa  against  an  assignee 
of  the  mortgage  for  the  benefit  of  hia  cred- 
itors, is  that  the  mortgage  shall  be  deposited 
for  record  with  the  proper  officer  before  the 
assignment  takes  effect.  It  can  make  no 
difTerenoe.  In  the  application  of  the  princi- 
ple, whether  the  want  o(  such  record,  or  do- 
posit  for  record,  results  from  the  defective 
execution  of  the  mortgage,  by  reason  of 
which  it  U  not  entitled  to  record,  or  from 
the  voluntary  withholding  from  the  record 
of  a  mortgage  properly  executed.  There  can 
be  no  doubt  that  an  assignment  for  the  bene- 
fit of  creditors  operates  as  a  conveyance,  and 
not  as  a  mere  power.  Nothing  remains  In 
the  assignor  but  the  incidental  right  to  dis- 
charge the  trust  by  the  payment  of  the  debts, 
or  to  claim  whatever  residue  may  remain 
after  the  debts  are  paid.  That  the  deed  of 
(isaignment,  when  properly  executed,  clotjies 
the  assignee  with  the  legal  title,  is  settled 
by  the  cases  just  referred  to,  and,  according 
to  those  decisions,  against  the  legal  title 
thus  acquired,  the  prior  unrecorded  mortgage 
cannot  prevail.  If  the  conveyance  was  made 
directly  to  the  creditors,  for  the  payment  or 
security  of  their  debts.  It  could  not  be  claimed 
(hat  either  tlieir  title  or  their  riglite  under 
the  conveyance  would  be  displaced  or  affected 
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subsequent  record ;  and  their  nghts,  v 
prehend,  are  none  the  leas  when  the  convey- 
ance is  made  to  the  assignee  for  their  bene* 
lit.  The  subsequent  record  of  the  mortgage 
could,  of  course,  give  it  no  Talidity  as 
against  rights  which  had  been  acquired  be- 
foro.  We  therefore  hold  that  a  mortgage  of 
real  property,  which  has  not  been  deposited 
with  the  recorder  of  the  proper  county  for 
record,  before  an  assignment  of  the  propertr 
by  the  mortgagor  for  the  benefit  of  his  crea< 
itors  takes  ellMt,  Is  not  a  valid  lien  upon  tho 
property,  aa  against  the  assignee  or  the  cred- 
itors, nor  does  it  become  so  Dy  being  subse- 
quently recorded.  It  has  been  suggested, 
though  It  Is  not  so  contended  by  counsel  In 
the  argument,  that  the  aaalgnment  lost  its 
priority,  because  the  deed  of  assignnient  was 
not  deposited  for  record  with  the  recorder  of 
the  county,  while,  soon  after  it  was  died 


does  not  show  that  the  deed  of  aaalgnment 
was  not  filed  with  the  recorder.  But,  assum- 
ing that  it  was  not,  does  the  result  auggesied 
fonowT  The  consequences  of  the  failuTe  to 
record  deeds  differ  from  those  attending  • 
like  failure  with  respect  to  mortgages.  As 
to  deeds,  the  Statute  simply  declares  that 
until  recorded,  or  filed  for  record,  they 
"sliall  be  deemed  fraudulent,  so  far  aa  relat^ 
to  a  subsequent  bona  fide  purchaser,  having 
at  the  time  of  purchase  no  knowledge  of  the 
ezistenoe  of  such  former  deed."  n  It  vers 
conceded,  though  we  do  not  deem  It  neces- 


properly  filed  In  the  probate  court,  the  njort- 
gagee,  Betz.  then  became  a  subsequent  bons 
fide  purchaser,  within  the  meaning  of  the 
Statute,  it  was  still  essential,  in  order  to  bring 
him  within  Its  protection,  that  at  the  time 
of  filing  his  mOTtgage  for  record  he  had  no 
knowledge  of  tho  assignment;  and  this  it  is 
incumbent  upon  him  to  show.  Ee  makes  no 
claim  of  that  kind  In  hia  answer,  and  the 
reccod  of  the  courts  below  Is  silent  on  the 
subject. 
But  ia  it  essential  to  the  validity  of  a 


office  of  the  county  recorder!  As  a  deed 
conveying  real  property,  it  falls  within  tbe 
class  of  InstrumentB  whose  record  is  provided 
for  by  section  4184  of  the  Revised  Statutes, 
and  {h  subject  to  its  provisions,  unless  con- 
trolled by  other  statutory  regulations  mads 
especially  applicable  to  sucn  aasignments. 
The  whole  subject  of  aasignments  by  Insol- 
vent debtors  for  the  benefit  of  their  u^ditors 
is  specifically  provided  for,  and  regulated. 
In  detail,  by  chapter  4  of  title  2  of  the  Re- 
vised Statutes.  By  the  first  section  of  that 
chapter  [g  638S),  It  is  made  the  duty  of 
every  assignee,  within  ten  days  aft«r  the 
delivery  of  the  assignment  to  him,  to  causa 
It  to  be  filed  in  the  probato  court  of  the 
county  In  which  the  assignor  resided  at  ths 
time  of  its  execution ;  and  it  enacts  Chat 
every  "such  assignment  shall  take  eSect 
only  from  the  time  of  its  delivery  to  the  pro- 
tuts  Judge,  and  the  exact  time  of  such  de- 
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livery  Bbsll  be  Indorsed  tbereou  b7  tbfl  probate 
Jodee,  who  sbaU  immediatelj  not«  the  flllng 
onue  joam&l  of  tlie  court ;  and  it  may  be  de- 
liTored  by  tlw  aoalenor  to  the  probate  1  udge, 
•lOier  before  or  after  Its  delivery  to  the  as- 
signee.'  Upon  the  flllng  of  the  assignment, 
the  sniniee  Is  reqalred  to  enter  into  a  bond 
for  the  faithful  perftaToaiice  of  hia  duties ; 
and  from  that  tlma  the  admlnlstratioD  of  the 
awignment  bocomea  a  pending  proceeding  la 
the  probate  court,  and  so  continues  until  the 
trust  Is  fully  executed.  Notice  th»t  the  as- 
signee has  qualified  ts  required  to  be  glren 
by  publication,  and  notice  must  slso  be 
given  by  publication,  orotberwlse,  of  various 
steps  In  tbe  proceedings.  The  probate  court 
Is  Invested  with  compTete  Jurisdiction  of  the 
whole  subject  matter  of  tba  ssslgnment,  and 
of  Its  administration  to  final  completion. 
Its  recotds,  equslly  with  those  of  the  courts 
of  common  pleas,  and  of  the  records  of  deeds 
and  mortgages,  are  constructive  notice  of 
what  they  are  reauired  to  contain.  It  is  a 
nle  of  congtrnctlon  that  special  statutory 
provisions  for  particular  cases  operate  a*  ex- 


ceptloos  to  general  provisions  which  might 
Include  the  particular  cases.  The  object  of 
those  provisions  of  section  388S,  to  which  we 
have  referred,  was  not,  we  think,  simply  to 
provide  when  and  bow  assignments  should 
become  operative  as  between  the  parties  to 
the  instrument.  They  were  not  necessary 
for  that  purpose.  As  between  them,  the 
conveyance  is  complete  without  a  compliance 
with  those  provisions.  Their  design  evi- 
dently was  to  fix  deflnitely  a  time  from  which 
such  instruments  should  take  effect  as  to  all 
persons.  And,  It  having  been  so  specially 
enacted  that  assignments  for  the  benefit  of 
creditors  shall  take  effect  from  the  time  of 
their  deliver  to  the  probate  Judge,  the  courts 
are  not  at  liberty  to  annex,  as  a  further  con- 
dition to  their  tsklcg  effect,  that  they  shall 
also  be  deposited  with  tbe  recorder  of  deeds. 
This  conclusion  la  sustained  by  the  decIsioD 
of  the  Supreme  Court  of  Hsssacbusetts  in 
Gvilford  v.  OMdi,  22  Hck.  484.  which  In- 
volved the  Interpretation  of    statutes  verj 
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1.  A  bank  wlileb  baa  r«eelT»d  fa»  eol- 
IsetloB  ft  check  whloh  Ktorwards to Ita oor- 
respoiident  lot  ifaat  purpose,  oannot  fuUIll  tia  ob- 
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ebeok,  not  to  the  owner  but  to  Itaelf ,  and  wUofa 
bM  bMome  wortUesi  beoause  or  the  losolrenoy 
of  boHi  dnwtsr  and  drawee. 

%,  Tbc  eonrta  of  >r«w  Ttwk  will  eoi^ 
atraa  th«  eOHBOn  Ikw  as  appHcable  to  a 
eontract  made  and  to  be  partoinwd  Id  another 
State,  aooordlnr  to  tbeb  own  praoedento,  al- 
tboachCbeywllKollowtheecnirtaof  suoh  otbar 
State  tn  the  eoDstrooUoD  of  Its  statute  law. 

S.  Tbm  aAndiny  ult  ft  «Ii«ak  by  a  New  York 
bank  to  a  TenneoHee  bank  for  collection  In  Texas 
does  not  oonstltnte  the 


tfnne  1, 1801.1 

APPEAL  br  plaintiff  from  an  order  of  the 
Genenl  Term  of  the  Supreme  Court,  PIrst 
Department,  reversing  a  judgment  of  the  New 
York  County  Circuit  In  favor  of  plaintiff  In 
an  action  brought  to  recover  the  proceeds  of  a 
draft  which  had  been  sent  to  aefendant  for 
fioQectlou.    Betenei. 

Blatement  by  Eftvl,  J.: 
This  action  was   brought  to  recover  the 
proceeds  of  a  draft  for  $470.67  sent  for  col. 


lection  by  the  plaintiff  to  the  defendant, 
and  paid  to  the  defendant's  correspondents. 
The  trial  resulted  in  the  direction  of  a  ver- 
dict for  the  plaintiff  for  the  amount  de- 
manded. Upon  appeal  to  the  general  term, 
the  Judgment  entered  upon  the  verdict  was 
reversed,  and  s  new  trial  ordered.  From 
tbe  order  of  reversal  the  plaintiff  acpealed 
to  tills  court.  There  Is  no  controversy  as  to 
the  fads,  which  for  the  moat  part  were  set 
forth  In  a  stipulation  read  upon  the  trial. 
They  may  be  summarized  as  follows :  The 
plaintiff  la  a  corporation  or^nized  under 
the  laws  of  the  Btate  of  New  York,  and  en- 
gaged in  tbe  business  of  banking  In  the  City 
of  New  York ;  and  the  defendant  la  a  col- 
poratlou  organized  under  the  National  Bank- 
ing Act,  and  doing  business  In  the  City  of 
Memphis.  For  two  years  prior  to  the  ISth 
day  of  November,  1884,  the  plaintiff  had 
been  accustomed  to  send  checks,  notes,  and 
drafts  to  the  defendant  for  collection,  Includ- 
ing such  as  were  drawn  upon  persons  resid- 
ing at  a  distance,  In  the  State  of  Texas  and 
elsewhere.  The  commercial  paper  was  In- 
closed In  letUirs,  consisting  of  printed  forms, 
filled  out  by  the  insertion  In  writing  of  the 
date,  the  name  of  the  defendant's  cashier, 
and  a  description  of  the  inclosure.  The 
checks  and  drafts  were  collected  by  the  de- 
fendant, and  the  oroceeds  were  remitted  to 
the  plaintiff,  less  one  fourth  of  1  per  cent, 
the  defendant's  commission,  and  the  expense 
incurred  in  making  distant  collections.  On 
November  10,  1881,  the  plaintiff  was  the 
owner  and  holder  of  a  check  for  $478.57 
dated  November  6,  18S4.  drawn  uoon  the 
City  National  Bank  of  Dallas,  Tex.',  by  A. 


KOTft— CoQeotiOB  agen^  aooeptanoe  In  parment.  I  OollectliiK  bank  as  affent  of  owner  of  bill  sent 
Hee  TKi<i  to  XUtb  Nat.  Bank  v.  Aabworth  (FaJ  a  L.  for  ooUMtlon.  See  noM  to  Freeman's  Nat.  Bank 
B.  A.  «1.  I  V.  National  T.  W.  Co.  (HbssJ  B  L.  B.  A.  IS. 

18  L.  R  A.  16 

See  also  16  L.  R.  A.  488;    IT  L.  R.  A.  291;  21  T..  R.  A.  753. 


Nkw  Yobk  Coubt  of  ArrKAtA 


Jum, 


D.  Aldriflge  &  Co. ,  and  payable  to  the  order 
of  Henry  LeTT  &  Son.  This  cbeck  was  In- 
dorsed by  the  plaintiff  to  the  defendant  for 
collection,  and  nas  sent  to  tbe  latter  in  tbe 
naiial  course  of  bustnesa.  Tbe  defendant  re- 
celred  tbe  check  on  November  IS,  IBS4,  and 
on  that  day  Indorsed  it  for  collection,  and 
forwarded  it  bv  mail  to  the  Ann  of  Adams 
&  Leonard,  at  Dallaa,  Tex.  They  were  at 
the  time,  and  had  been  for  many  year*,  bank- 
ers In  eood  standing  at  Dallaa,  and  the  cor- 
respondents of  tbe  defendant.  They  received 
the  check  on  November  17,  1881,  and  on  that 
day  duly  presenlcd  it  for  payment  to  tlie 
Bank  upon  which  It  woa  drawn,  and  It  was 
immediately  paid,  and  the  proceeds  ware  re- 
ceived by  them.  Tber  Oien  remitted  to  the 
defendant  a  sight  draft  for  tbe  amount  col- 
lecbed,  drawn  by  them  upon  Jemlson  ft  Co., 
of  the  City  of  New  York.  This  draft  was 
tent  by  the  defendant  for  collection  to  the 
First  National  Bank  of  New  York,  and  on 
November  34, 1884,  was  presented  to  Jemison 
&  Co. ,  who,  in  the  mean  time,  had  suspended 
payment.  The  draft  was  accordingly  pro- 
tested, and  returned  to  the  defendant.  There- 
npon  the  defendant,  on  Novemtier  28,  1884, 
mailed  the  protested  draft  to  tbe  plaintiff, 
■nd  the  plaintiff  refused  to  accept  It.  Adams 
&  Leonard  had  failed  in  business  before  the 
draft  on  Jemieon  &  Co.  was  presented  for 
pafment.  The  only  evidence  offered  by  tbe 
deiendant  In  opposition  to  these  facta  was 
proof  of  a  decision  of  the  Supreme  Court  of 
Tennessee,  In  the  case  of  Bank  of  LtntitviUt 
T.  Pira  Nat.  Bank  qf  KnoaeiOt,  8  Baxt.  101, 
which  win  be  referred  to  in  tbe  opinion. 


A  bank  receiving  a  bill  of  eicbange  In  one 
6tat«  for  collection  from  a  drawee  rnlding  In 
•notber  State,  in  the  absence  of  a  special  agree- 
ment, is  liable  for  a  loss  occasioned  by  the  de- 
fault of  its  correspondenti,  selected  to  effect 


AUm  T.  MtrehanU  Bank,  32  Wend,  216; 
Xontaomery  Ctntnty  Bank  t.  Albaav  City 
Bank,  T  N.  Y.  469;  CommereiaX  Bank  of  Pa.  r. 
Fntoi  flint,  11  N.  Y.  808;  AwavXt  v.  Fatijit 
Soni,47N.  Y.  570;2¥a*i!rT.  Sirtt  Nat.  Bank. 
116  N.  Y.  488;  ExeAange  Nat.  Bank  of  PttH- 
burgh  y.  Tfiird  Nat.  Bank  of  Nsa  York,  112 
■  U.  8.  282,  28  L.  ed.  724;  Titvt  v.  Meehaniet 
Nat.  Bank,  86  H.  J.  L.  688;  WingaU  r.  Ma- 
thanie*  Bank,  10  Pa.  104;  Reeea  t.  Ohio 
■Stale  Bank.  8  Ohio  St.  4«3;  7i/ion  t.  8taU 
Bank.  8  Blachf.  226;  Siinpion  v.  Waldby, 
a  West,  Rep.  1S8,  63  MIcIi.  480:  Power  y. 
Bank,  6  Hont,  261,  SB  Alb.  L.  J.  185;  Maek- 
wa  T.  Baiiiai/i,  0  Clark  &  F.  818. 

The  liability  of  a  collecting  bank  extends 
not  only  to  the  acts  of  its  correspondents  bv 
Which  Uie  collection  la  defeated,  but  to  a  fail- 
ure to  remit  the  proceeds  of  the  commercial 
paper  when  collected. 

BraditrMt  t.  Etermm,  72  Pa.  124. 

Tlie  insoi  vency  of  its  corre«  poodents  furnishes 
BO  excuse  for  the  defecdant's  failure  to  remit 
tbe  proceeds  of  tbe  collection. 

MaekeTty  v.  Ram*ay»,  Sinfoon  v.  Wtddbn, 
Bradttreet  t.  Btenon  and  Seectt  v.  Ohio  8tata 
Bank.tupra;  Hoover  v.  ffi»e.  91  U.  8.  808.  28 
18L.B.A. 


L.  ed.  892.  See  also  EKKangt  Nat.  Bank  ^ 
Pitabwgh  T.  Third  Nat.  Bank  ofNea  York, 
tupra. 

The  draft  drawn  by  Adams  &  Leonard  to 
tbe  order  of  the  defendant  and  tendered  by  the 
latter  to  the  piaintIO  was  not  a  remittance  o( 
the  proceeds  of  the  collectioQ. 

Strnpton  T.  ITotdSw,  tupra;  Peopk  v.  Bank  of 
DanttiUe,  80  Hun,  187. 

If  tbe  questioa  IsTolved  were  to  be  decided 
by  local  law,  they  would  not  be  determined 
aj  tbe  law  of  Tennessee^ 

Dickinton  t.  EdteardM,  77  N.  Y.  B73. 

Texas  was  the  principal  place  of  perform- 
As  to  the  law  of  Texas  we  have  oo  inforraa- 
tion.  It  will  therefore  be  ssaumed,  with  reier- 
ence  to  a  question  of  Ibis  sort,  that  it  Is  in  ac- 
cord with  the  lew  of  New  York. 

LeavenvKtrth  v.  Broekway,  2  Hill,  902,  nolt; 
FirU  Nat.  Bank  of  MeadnilU  v.  Fourth  Nat. 
Bank,  77  N.  Y.  820. 

Tbe  question  Involved  Is  one  of  general  com- 
mercial law,  and  the  courts  of  thu  Stale  will 
not  in  Bucb  a  case  defer  to  the  views  prevailing 
in  other  jurisdictions,  in  opposition  to  prln^ 
pies  here  established, 

5i«rt  v.  TV""",  41  U.  8.  16  Pet  19, 10  L.  ed, 
871;  Oafet  v.  FirttNat.  Bank  of  Montgomery, 
100  O.  B.  2tt9,  25  L.  ed.  080;  Fhulkn^  v.  Bart, 
88  N.  Y.  418. 

Mr.  A.  Wailk«r  Oti«,  for  respondent: 

The  contract  was  made  in  Tennessee,  and 
was  to  be  performed  In  Tennessee.  It  was  a 
Tennessee  oontnict  to  be  governed  by  Tenneasee 
law. 

The  dutfesof  in  agent  who  la  made  such  for 
the  purpose  of  collecting  aclalm  and  remitting 
the  proceeds  are  to  collect,  and  In  the  exerclM 
of  ordinary  care  intrust  the  proceeds  to  some 
proper  carrier  for  transmission  lo  his  principal. 
That  done,  his  whole  duty  is  accomplished, 
and  the  contract  te  performed. 

BuM  V.  Ghapin.  99  Mass.  694;  Qurntg  r. 
Bout,  9  Gray,  404;  Orane  r,  Pratt,  12  Uray, 
848;  Kingtlon  r.  Kineaid,  1  Wash.  Ten.  867; 
Meehaaiei  Bank  ttf  BaH*moT«  v.  Mere»ant» 
Bank  of  Botton,  6  Met.  26;  India  v.  NaUonat 
a^  Bank,  80  N.  Y.  100. 

Referring  to  the  law  of  Tenneasee,  which 


of  a  msjorily  of  tbe  States  an  on  that  ride  of 
the  question.  The  foUowlDg  are  the  States 
which  so  hold:  Haiaacbusetta,  Connecticut, 
Maryland,  Sllnols,  WiscoDsln.  Iowa,  Missis- 
sippi, Missouri,  Tennessee,  Fennsylvanls  and 
Louisiana, — eleven  la  alL 

On  the  other  side  we  have  New  York,  New 
Jersey  and  Ohio, 

Horse,  Banks  ft  Banking,  %%  866,  887;  H«- 
cbem,  Ag.  ed.  1889.  g  615. 

Plaintiff  by  volunteerinetodo business  with 
the  Memphis  Bank,  by  implIcsUoo,  consentedto 
do  BO,  subject  to  tbe  rules  under  which  it  did 
busioeas  and  subject  to  the  laws  of  Tennessee, 
by  which  itwasexempted  from  liat>Ui^  for  the 
defaults  of  sub- agents. 

Wharton,  Conf.  L,  ed.  1681,  ^  406;  Omngs 
V.  .Bull,  84  U.  S.  8  Pet.  607,  9  L.  ed.  246; 
Morse,  Banks  A  Banking,  g§  9,  not*  3,  270; 
Bank  of  Wathingtm  v,  TripUa,  26  U,  11 
1  Pet.  26.  7  L.  ed.  87;  AgrauU  v.  AeOla 


Baikt  Niobolu  Bank  t.  Stats  Natiomjli.  Bavx. 


JfaiO,  47  N.  T.  STOi  mOb  T.  AtOy.  40  M.  T. 


Emrl,  /.,  dollTered  the  opinion  of 
•ourti 

Tbe  rnle  bai  loDg  been  Mtebliibod  In  tbti 
Bute  th&t  t  bank  receiring  aommeiGUl  paper 
for  collecttoQ,  in  the  Abaoioe  of  a  ■pe(»al 
ftgreement.  Is  liable  for  a  lo«  occMioaed  bf 
the  defanlt  of  ita  cotrespODdeDta  or  other 
Mmits  •elected  by  It  to  effect  tbe  collection. 
AUm  V.  MmAanit  Bank,  32  Wend.  2irS; 
MotUtmnmv  OwMEy  BanJi  t.  AJbanv  Oity  Bank, 
7  N.  T.  4W:  Ommmitat  Bank  qf  Fa.  t. 
UntM  Bank,  11  N.  T.  203 ;  AyravU  t.  Fti- 
tijle  Bajik,  47  N.  Y.  {TTO ;  Nam-  v.  Fint  Nat. 
Sank,  116  N.  T.  498.  And  the  Mme  rule 
preralli  in  Bome  of  the  other  Statei,  in  tbe 


J.  L.  fi88;  Wingat»  v.  Meehanie*  Book,  10 
Pa.  104;  Btttxt  t.  (Mo  8taU  Bank.  8  Ohio 
Bt.  4A5 ;  Tgmm  v.  Stata  Bank,  6  Blackf .  820 ; 
afmpvn  T.  WaUbg,  08  Hlch.  489,  0  Weat. 
Sep.  IBS ;  JToafcrnv  t.  Banumii,  9  Clark  & 
F.  818. 

In  such  a  caie  the  collecting  bank  aammeii 
tbe  obligation  to  collect  and  par  over  or  re- 
mit the  money  dne  upon  tbe  pa'per,  aad  the 
■sents  It  emplora  to  effect  ttie  collection, 
Whether  Uiey  m  In  Iti  own  banking-honse  or 
at  wnne  distant  place,  are  Its  agents,  and  tn 
noaeue  tbe  agents  of  the  owner  of  tbe  paper. 
Because  they  are  ita  agents,  it  la  respcDsltile 
for  their  misconduct,  neglect,  or  other  de- 
fault. Here,  when  this  money  was  received 
by  Adorns  &  Leonard,  the  defendant's  agents. 
It  was.  is  law,  received  by  ii,  and  It  became 

t  to  see  upon 
what  principle  the  defendant  could  be  held 
liable  If  Aosms  A  Leonard,  Its  agents,  had 
carelessly  failed  to  collect  the  draft,  or"^' 
collected  it,  and  then  purposely  mlaapi 
pHsted  the  proceeds  thereof,  and  yet  not 
ble  tor  their  tsllure  to  pay 


t  be  held  liable  for  one  default  of  Its 

agents,  and  not  for  every  default?  That  the 
Insolvency  of  the  sub-agent  in  such  a  case 
does  not  Hhleld  Uie  collecting  agent  from  rs- 
■ponBihillty  for  tbe  loss  has  been  decided  In 
aeveral  cases  quite  analogous  to  this.  Beeee4 
T.  Oftiff  Stat»  Bank.  Simptm  v.  Widdbv  and 
Mackenjr  v.  ijonuayt,  npra;  and  Brad*trttt  v. 
JSvermiA.  73  Fa.  124.  It  Is  not  needful  nov  to 
▼indicate  tbe  principle  upon  which  these  cases 
rest,  aa  that  has  been  sufficiently  done  by 
learned  Judges  writing  the  oplnioDS  therein. 
They  are  well  supported  by  many  bubIokous 
eases  in  other  branches  of  tbe  law,  and  it  1b 
belieTed  they  Uy  down  the  best  and  safest 
mle,   and  subserve  the  wisest  commercial 

gllcy.  The  case  of  Indig  t.  Natuinai  Oity 
nk,  80  N.  Y.  100,  is  not  opposed  to  these 
views.  There  the  deCendaut  received  a  note 
for  collection  which  was  payable  at  tbe  Bank 
of  Lowvllle,  and  it  sent  the  note  directly  to 
the  bank  for  payment,  which  on  the  next  day 
■ant  a  draft  for  the  amount  of  tbe  note  to  the 
defendant,  and  failed  before  the  draft  reached 
its  destination,  and  It  was  held  that  the  loss 
1SL.B.  A. 


did  not  fall  upon  tbe  defendant.  That  con- 
clusion was  reached  by  holding  that  the 
Lowville  Bank  was  not  the  agent  of  the  de- 
fendant, bat  that  the  defendant  was  In  the 
same  pusilion  as  It  it  had  tent  the  not«  t« 
aome  agent,  and  he  had  received  the  proceeds 
thereof  and  had  then  bought  a  draft  on  New  ' 
York  of  the  Lowvllle  Bank  lea  the  amount, 
and  the  Bank  had  then  failed  before  the  draft 
was  paid.  The  defendant  there  would  have 
been  held  liable  if  the  Lowville  Bank  had 
been  ita  agent  for  the  collection  of  tbe  note. 
Br^  V.  Omlral  2fat.  Bank,  80  N.  Y.  162. 
After  Adams  &  Leonard  had  received  payment 
of  the  draft,  they  drew  a  draft  upon  Jemison 
&  Co.  for  the  amount,  and  sent  that  to  the 
defendant  for  the  purpose  of  discharging 
their  obligation  to  the  defendant.  That 
draft  was  not  made  for  the  purpose  of  re- 
mitting the  proceeds  of  the  collection  to  the 
plaintiff,  and  was  not  used  bv  the  defendant 
for  that  purpose.  It  sent  toe  draft  to  tbe 
First  National  Bank  of  New  York  for  col- 
lection, intending  afterwards  to  remit  the 
proceeds  of  the  collection  to  the  plaintiff  in 
some  other  way.  Afwr  Adams  &  Leonard 
and  Jemison  ft  Oo.  had  failed.  It  sent  the 
worthlen  draft  to  the  plaintiff.  By  so  doing 
It  did  not  discharge  Its  obligations  to  the 
plalntiO.  It  Adams  and  Leonard  had  pur- 
chased a  draft  of  the  Dallas  Bank,  and  sent 
that  to  the  plaintiff,  or  If  It  had  sent  the 
draft  to  the  defendant,  and  the  latter  bad  thm 
sent  it  to  the  plaintiff,  then,  according  to  the 
doctrine  of  Irtdtg  v.  Saiional  Oitf  Bank,  the 
defendant  would  not  have  been  responsible 
for  the  continued  aolvency  of  the  Dallas 
Bank.  That  case  was  much  discussed  here, 
and  there  was  much  difference  of  opinion 
about  It.  It  is  a  border  case,  and  its  doctrinft 
Should  not  be  much  extended. 

The  defendant,  however,  claims  that  the 
contract  with  tbe  plaintiff  Is  to  be  treated 
as  a  Tennessee  contract,  and  that  by  the  law 
of  that  State  It  cannot  be  made  liable  for 
this  loss.  Upon  the  trial,  for  the  purpose  of 
showing  the  law  of  that  State,  It  put  In  evi< 
dence  a  decision  of  the  supreme  court  In  ttw 
case  of  Bank  if  LtmimiUt  v.  Fint  Nni.  Bank 
of  KnoamUe,  8  Bazt.  101.    In  that  a 


Bank  to  the  Bank  of  Louisville  for  collection. 
It  was  transmitted  by  the  LouisTltle  Bank  to 
the  EnoxvIUe  Banh,  was  received  by  the 
latter,   and  was  subsequently  returned   un- 

Sald.  The  cashier  of  the  Enoxvllle  Bank 
elirered  the  bill  to  a  notarv  public  In  good 
repute  at  the  time,  who  fallea  to  protest  it, 
by  reason  of  which  the  right  of  action  against 
the  drawer  was  lost.     Tie  Louisville  Bank 

C"  1  the  amount  of  the  bill  to  the  New  York 
k,  and  then  brouKbt  suit  to  recover 
against  the  Enoxville  Bank,  and  failed.  It 
was  held  that,  "  where  a  bank  receives  a  bill 
of  exchange  for  collection,  pavable  at  a  dis- 
tant place,  its  liability  is  alsdiarged  by 
tranamltling  the  same,  in  due  time,  to  a 
suitable  and  res  pons!  ble  bank  or  other  agent, 
at  the  same  place  of  payment ;  and  In  aucta 
cose  the  principal's  aiwent  to  the  employment 
of  a  Hub-agent  is  implied,"  and  that,  "If  a 
debt  be  lost  bv  necli^ience  of  an  agent  to 


tu 


UlMODBI  SVTBHfa  CODBT. 


iVSM, 


whom  &  bill  of  ezchaaga  1b  Mnt  tor  ooDec- 
tiou,  the  principal  or  home  bank  (haTtng 
oomplied  with  Its  dutf,  and  not  being  liable 
to  the  balden)  caonot,  br  *o1tuitarUf  dis- 
charging the  claim  of  the  payee,  maintain 
an  action  on  the  case  for  negligence  against 
tiie  iub-agent.  Such  rlKht  accrues  onlj  to 
the  holder  or  payee  oi  the  bill,  under  the 
18.*^  Thatdeclalon  was  not  based 


, t  ue  common  law,  SQpposed  to  be  ap- 
plicable to  the  facts  of  tbe  case.  It  did  not 
Dialu  or  establish  law.  but  ezpouoded  the 
law,  and  fumlBbed  aome  evidence  of  what 
the  law  app]  Icable  to  that  caM  was,— evidence 
which  other  courts  might  or  might  not  take 
and  receive  a*  lellable  and  lufflcient;  and 
«Ten  the  same  court,  upon  fuller  discussion 
and  more  mature  conuderation,  might,  In 
■ome  aubsequeat  case,  nfuM  to  take  the  same 
view  of  the  law.  There  la- no  common  law 
peculiar  to  TenneaMB.  But  the  oommon  law 
there  is  tbe  tame  ai  tlist  which  preTalls  here 
and  elsewhere,  and  the  Judicial  expositions 
of  the  common  law  there  do  not  olnd  the 
courts  here.  Tbe  courts  of  this  Btate,  and 
of  other  States,  and  of  the  Dnlted  States 
would  follow  the  courts  of  that  State  in  tbe 
oonstructltHi  of  iti  statute  law.  But  the 
ooutts  of  this  Btate  will  follow  Its  own  prece- 


tlons.  and  so  It  baa  been  repestedlv  held. 
SiKtUtMr  r.  Sort,  82  N.  Y.  418;  SoM  -r. 
Ti/ton,  41  U.  8.  18  Pel.  1,  10  L.  ed.  865 ; 
OMm  t.  Firit  N<a.  Bank  of  MorUrnmary,  100 
U.  S.  SSe,  2fi  L.  ed.  060:  Saj/  v.  Wetten  Pa. 
&a*.  Go.  188  Pa.  678,  12  L.  R.  A.  260  (de- 
cided In  Fenniylrania  Supreme  Court,  Jan. 
IS,  1891).  We  must  therefore  bold  that  the 
obHgatlou  Testing  upon  the  defendant  was 
that  whlcb  thepruiciplesof  the  common  law, 
•a  expressed  by  the  courts  of  thla  Stale,  placed 
upon  It,  If  It  be  said  tbat  the  contract  be- 
tween these  parties  was  made  in  view  of  the 
common  law,  then  we  must  hold  that  It  was 
the  common  law  as  expounded  here. 

But  It  cannot  be  malntelned  that  tbe  con- 
tract between  these  parties  was  a  Tennessee 
contract.  It  Is  by  no  means  clesr,  even,  that 
it  can  be  held  that  the  contract  was  made 
there.  It  does  not  oertainlr  appear  where  It 
was  nude.  It  cannot  be  said  uat  a  new  con- 
tract wa<  made  every  time  a  piece  of  paper 
was  sent  by  the  plaintiff  to  the  defendant  for 
oollection.  There  was  a  general  contract  be- 
tween tike  ^rties,  which  was  either  created 


by  some  oegotiatlott,  or  wfafcb  gnw  ont  ot 
the  course  of  boslnesa  between  them,  that 
the  defendant  should  collect  the  paper  sent  to 
it  for  the  compensation  to  be  allowed.  If 
that  contract  was  made  by  cometpondence, 
the  plaintiff  making  a  proposition  by  mail, 
and  the  defendant  accepting  it  by  mail,  then, 
when  the  acoeptance  was  put  in  tbe  mall  sA 
Memphis,  the  contract  was  complete,  and  had 
its  inception  there.  If  the  proposition  came 
from  the  defendant,  and  was  acoept«d  in  tbe 
same  way  in  New  York,  then  it  would  have 
to  be  treated  aa  made  In  New  York.  In  the 
abeence  of  more  proof  than  we  have  here,  it 
cannot  be  assumed  that  this  contract  was 
made  In  Temusiee.  Nor  ii  this  to  be  re- 
garded as  a  Traneaaee  contract,  for  the  reason 
that  it  was  to  be  performed  there,  so  that  the 
defendant  can  claim  that  its  obligations  and 
interpretation  are  bi  be  governed  by  Tenneseea 
law.  We  cannot  perceive  how  any  substan- 
tial part  of  the  contract  was  to  be  performed 
in  Teuneasee.  The  d^endant  waa  to  collect 
this  draft  in  Texaa,  and  pay  Ite  proceeds,  leas 
Its  compensatloD,  to  the  plaintiff  In  New 
York,  and  ao  the  contract  was  to  be  perf  (vmed 
in  Texas  and  New  Ywk.  Adams  k  Leonard 
collected  the  draft  for  the  defendant  in  Texaa, 
and  sent  it  their  own  draft  mi  Jemisoo  &  Co. 
This  draft  the  defendant  sent  to  the  First 
National  Bank  of  New  York  for  collection 
and  credit.  If  the  draft  bad  been  paid,  then 
tbe  defendant  would  have  had  credit  for  tlw 
amount  with  that  Bank,  and  would  probably 
have  sent  its  own  draft  cm  tliat  Bank  to  the 
plaintiff  for  tbe  amount  of  tbe  collected 


and  thus  the  proceeds  of  the  ooJlacted  draft 
would  Anally  iiare  reached  tbe  plaintiff,  and 
the  obllgattoD  of  tiie  defendant  would  then, 
and  not  until  then,  have  been  fully  dis- 
charged. Bo,  always,  the  defendant  having 
collected  a  draft  sent  to  it  by  the  plaintiff 
and  received  the  proceeds  thereof,  would,  in 
the  ordinary  course  of  buslneu,  discharge  its 
obligation  to  the  plaintiff  by  payment 
tbrouEb  Its  corresponding  bank  in  New  York. 
Therefore  we  think  it  Is  anita  clear  that  tbii 
contract  cannot,  in  any  view,  be  treated  as  a 
Tenneesee  contract,  snbject  In  any  way  to 
the  law  of  that  Btete. 

Our  conclusion,  therefore,  is  that  tkt  artltr 
qf  Oit  GmenU  Term  »AouM  bt  mo'ttd,  and 
the  Judgment  entered  upon  the  verdict 
affirmed,  wlth^cosU. 

All  concur. 


HISSOURI  SUPREME  COURT. 


GEOROB  D.  BARNARD  ft  CO.,  Appt., 
KNOX  COUNTY,  ileipf. 


a-Homnt  of  eoiint]rUnd«btedn«aa  applie* 
Roa«.— ConsHtntloiial  inhlMHon  asatiut  oounUee 

ooDtraotlnff  debl&   Bee  noU  to  Barnard  v.  Knox 

OouniT  IHoJ  S  L.  B.  A.  U6. 

1SL.B.A. 


to  a  aebt  for  !  .  . 

wbtob  it  la  made  b;  atatote  tbe  duty  of  the  oounty 
cderk  to  poreliaae  focUa  offloa,aiweUastoaiir 
otber  obUtaUon, 

(Jnnefa.isn.) 

APPS AL  ^  plaintiff  from  a  Judgment  of  the 
Circuit  (MToi  for  Knos  County  In  favor  ot 
defendant  in  an  action  brought  to  enforce  p^' 
ment  of  a  county  warrant.    Afirmid, 
The  tscti  are  stated  in  the  o^nlon. 


ini. 


Basmaxd  ±  Ca  V.  Ehox  Ooqbti. 


■Jfr.  H.  M.  Pollard  for  ftppellmt 

Mr.  WUIlam  ClancT'.  with  Jfr.  Oh»riM 
D.  Stewmrt,  Ftm.  Attg.,  for  leapoDdenl: 

A  CoostitutloD  li  not  to  be  made  to  mean 
one  ttiing  at  one  time  and  anoiher  at  some  Bub- 
■eqn«iit  Ume  when  the  drcunutanCM  nuLy  have 
■0  changed  as  perhape  to  make  a  different  rule 
In  the  case  wem  desinble.  What  a  conn  la  to 
do  la  (0  declare  tbe  law  H  written,  leaving  It  to 
the  people  ibenuelrei  to  makeaach  changei  as 
new  clTCUtnatancea  m^  require. 

Coolej,  CodrL  Lim.  4th  ed.  67,  and  caset 
dted. 

A  countj  cannot  levy  taxes  to  pay  ^dnnenta 
■cainst  It,  founded  on  warrants  uroea  ffnce  the 
adoption  of  the  present  Constitution,  to  meet 
current  eipensee  incurred  since  said  adoption, 
where  such  lerj  ii  in  ezceas  of  the  rate  pre- 
•cribed  for  couo^  pniposea  in  art,  10,  %  11,  of 
said  Conslilntlon. 

Arruftd  T.  Eatekin*.  14  West.  Rep.  7S9,  SS 
Mo.  H9;  Black  v.  MeQonigle,  108  Ho.  102. 

This  warrant  was  clearly  Issued  for  county 
current  ruonEng  expenses,  and  Is  clearly  in  tIo- 
lalioo  of  the  ConBtftutJOD. 

Amctdy.  Bavleini,  wapra. 

Every  perscn  is  presumed  to  know  the  law, 
BQd  so  knowing  county  officers  and  all  those 
dealing  with  them  are  to  contract  and  buy  and 
sell  wftblu  tbe  prescribed  limits  of  the  law; 
and  if  any  person  so  deals  with  the  county  and 

Sts  a  county  warrant,  it  Is  his  duty  to  see  that 
itbless  county  officers  do  not  issue  county 
warrants  In  excess  of  the  revenues  of  that  year. 
On  any  other  theory  of  the  law,  the  ula  sec- 
tions 1 1  and  18  of  article  10  of  tbe  Constitution  of 
HisBOutl  would  be  defeated  and  deprived  of  their 
clear  and  plain  object  and  Intenllon  of  making 
officers  cany  on  tbe  county  governments  with- 
in said  maximum  running  annual  expenses; 
bot  tbis  court  eaysthe  said  Constitution  Is  self- 
enforcing. 


Black,  J.,  delivered  the  opinion  of  the 

This  is  a  suit  upon  a  duly  protested  war- 
rant issued  by  tbe  County  Court  of  Knox 
County  to  Oeorge  D.  Barnard,  dated  the  7th 
day  of  May,  1^,  for  $88.90,  payable  "out 
of  any  money  in  the  treasury  appropriated 
for  contingent  fund."  Barnard  assigned  the 
warrant  to  tbe  plaintiff  corporation.  The 
defense  is  that  the  debt  for  which  the  warrant 
was  issued  was  created  after  the  county  court 
had  Issued  warrants  In  excess  of  the  revenue 
for  1S8S-  In  anticipation  of  this  defense,  It 
is  alleged  in  tlie  petition  that  though  the 
county  court  had  Issued  warrants  In  excens 
of   tbe  total  revenue  for  that  year,  still  the 

ElainttS's  debt  was  created  by  law,  and  not 
y  the  act  of  the  county  court,  and  that  the 
oounty  debts  for  that  year  created  by  law 
were  less  than  tbe  county  revenue  for  tbe 
same  year.  The  case  was  tried  on  the  fol- 
lowing agreed  facta :  "That  on  the  7th  day 
of  May,  1889,  the  clerk  of  the  County  Court 
of  Enox  County,  Hlssonri,  bought  from  Geo. 
D-  Barnard  certain  books  and  stationery  for 


deil  in  his  said  official  capacity.  That 
thereupon  said  Barnard  presented  said  bill 
lor  said  books  and  stationery  to  tbe  county 
court  of  Bsld  county,  which  said  court  an> 
dited  and  allowed  said  bi11,^and  Issued  the 
warrant  filed  herein.  .  .  .  That  there  ia 
no  money  In  defendant's  treasury  now  to  pay 
the  tame.  Tliat  at  the  time  of  issuing  said 
warrant  the  said  county  court  had  isBued 
warrants  In  excess  of  the  total  revenue  ot 
said  connty,  for  the  year  ISoe.  raised  by  b 
lew  of  50  cents  on  tbe  f  100  and  from  llcensea 
and  other  sources ;  hut  excluding  the  war- 
rants issued  during  said  year  for  support  of 
paupers,  and  roads,  and  bridges,  the  remain- 
der did  not  exceed  such  60  cents  on  the  tlOO. 
.  .  .  That  no  vote  of  the  people  of  the 
county  on  Uie  question  of  paying  UiIb  war- 
rant, or  the  creation  of  tbe  debt  evidenced 
thereby,  boa  ever  been  had.  Tbe  annual 
revenue  of  tbe  county,  to  the  extent  of  the 
00  centa  on  the  $100  valuation.  Is  now  en- 
tirely consumed  by  the  ordinary  annual  ex- 
pensea  of  the  county  government."  Tlw 
provieiouB  of  the  Constitution  to  be  con- 
sidered In  the  dlspoaition  of  this  case  ara 
found  In  flections  11  and  19  of  article  10. 
The  first  provides:  'For  county  purpose* 
the  annual  rate  on  property,  In  counties  hav- 
ing six  million  dollars  or  less,  shall  not,  in 
the  aggregate,  exceed  fifty  cents  on  the  one 
hund^  dollars  valuation."  The  same  sec- 
tion fixes  tiie  maximum  annual  rale  of 


the  annual  rate  for  sdtool  ptu-poses  may  bo 
Increased  to  a  dealgnaMd  Cimount  by  a  ma- 
jority vote  of  the  taxpayers;  (2)  the  (»te 
maybe  Increased  by  a  two-thirds  vote  for  the 
purpose  of  erecting  public  buildings.  The 
rate  allowed  to  each  county  la  to  tie  ascer- 
tained by  the  amount  of  taxable  property 
therein,  according  to  the  last  assessment. 
"Said  restrlctionB  as  to  rates  shall  apply  to 
taxes  of  every  kind  and  description,  whether 
general  or  gpeclal,  except  taxes  to  pay  valid 
Indebtedness  now  existing,  or  bonds  which 
may  be  issued  in  renewal  of  such  Indebted- 
ness." Section  12  declares:  "No  county 
.  .  .  shall  be  allowed  to  tiecorae  indebted 
in  any  manner,  or  for  any  purfiose,  to  an 
amount  exceeding  In  any  year  the  income  and 
revenue  provided  for  such  vear,  without  tbe 
assent  of  two  thirds  of  tlie  voters  thereof 
voting  at  an  election  to  be  held  for  that  put* 
poae ;  nor  in  esses  requiring  such  assent  shall 
any  indebtedness  be  allowed  to  be  incurred 
to  an  amount,  including  existing  indebted- 
ness, in  the  aggregate,  exceeding  five  per 
centum  on  the  value  of  the  taxable  property 
therein, "  etc.  Tbe  Statute  makes  it  the  duW 
of  the  countj  court,  at  Its  Mav  t«rm  in  each 
year,  to  divide  tbe  revenue  collected,  and  to 
be  collected.  Into  five  designated  and  de- 
scribed funds,  one  of  which  ia  a  contingent 
fund,  not  to  exceed  one  fifth  of  the  total  rev- 
enue of  the  county  for  county  purposes  for 
any  one  year ;  and  each  fund  is  declared  to 
be  a  sacred  fund  for  tbe  purpose  for  which 
It  Is  designated.  Sections  6818,  6810,  Rev. 
Stat.  187B. 

In  1676.  and  prior  thereto,  many  of  the 
countiea  and  cltlea  in  this  Rtate  were  bur- 


.u« 


Htwonu  SnrBnn  Coqbt, 


JVXE, 


daned  witb  debts  beaiiae  ot  bonda  issued  in 
Md  of  railroads,  some  of  whlcli  were  never 
built,  and  on  account  of  extrara^nce,  frauds 
and  defalcations  of  officials.  To  put  an  end 
to  this  state  of  sFFsira,  the  Constitution 
adopted  in  tbnt  year  denied  to  an;  county  or 
city  the  right  to  thereafter  take  stock  In  or 
loan  its  credit  to  unj  railroad  company  or 
other  corporation,  and.  by  the  two  sections 
before  mentioned,  sought  to  bring  the  ad- 
ministration of  county  affairs  to  a  casb  basis. 
M  said  in  Book  t.  Sari,  87  Mo.  246,  the 
evident  purpose  of  the  fnuners  of  the  Con- 


and  municipal  KOTerament,  Ot»  credit  ays- 
tem,  and  establlsn  the  cash  STStem,  by  limit- 
ing tiie  amount  of  tax  which  might  be  im< 
^posed  by  a  county  for  county  purpoaea,  and 
'by  limiting  the  expenditures  In  any  given 
year  to  the  amount  of  revenue  which  such 
tex  would  bring  Into  the  treasury.  We  do 
not  understand  oonnsel  for  the  appellant  to 
dispute  tbcM  propositions ;  but  tlie  claim  Is 
made,  and  pressed  with  much  vlror,  that 
.section  12  does  not  include  debts  like  that 
ifor  which  the  warrant  in  question  wai  given. 
jTbe  line  of  argument  is  this:  Aa  the  Stat- 
fUle  makes  it  the  dutv  of  the  county  clerk  to 
iprovlde  suitable  bnoES  and  Btaliouery  for  his 
.office  (§  628,  Rev.  Btat.  1979),  a  debt  created 
ifor  such  a  purpoee  is  not  one  incurred  or 
cheated  by  the  county  court,  bnt  la  a  debt 
created  by  law,  and  such  debts  are  not  witliln 
the  prohibition.  Authorities  are  cited  which 
elve  support  to  sucb  a  distinction:  OraTit 
Caanij/  r.  LaJu  OounUi,  11  Or.  458;  Barnard 
T.  Knoa  Qntnty,  87  Fed.  Rep.  068,  2  L.  R. 
A.  436,  and  BoUim  v.  Lake  Gounty,  U  Fed. 
Sep.  84S.  The  case  last  cited,  ft  may  be 
observed,  was  reversed  by  the  tlupreme  Court 
of  the  United  States.  IM  n.  S.  662,  82  L. 
ed.  1060. 

On  the  other  band,  the  Constitution  of 
Colorado  contains  this  provision :  "  And  Qk 
aggregate  amount  of  lodebtedness  of  any 
county  for  all  purposes,  ezciusive  of  debts 
contracted  before  the  adoption  of  this  Con- 
stitution, shall  not  at  any  time  exceed  twice 
the  amount  above  limited,  unless, "  etc.  The 
supreme  court  of  that  State  said,  when 
apeaking  of  this  clause:  "The  limitation 
being  applicable  to  all  debts,  irrespective  of 
their  form,  it  follows  that.  In  determining 
the  amount  of  county  Indebtedness,  county 
warranta  are  to  be  taken  Into  account,  and 
any  warrant  which  Increases  the  indebtednegs 
over  and  beyocd  the  limit  fixed  Is  in  viola- 
tion ot  the  constitutional  provision,  and 
void."  JVopfe  V.  Mav,  9  Colo.  80-88.  The 
Circuit  Court  of  the  iJnited  States,  in  RoUint 
T.  Lake  OmnUy,  mpra,  when  having  under 
consideration  the  clause  of  the  Colorado 
Constitution  before  quoted,  held  that  war- 
mots  isgued  for  fees  of  witnessea,  jurors, 
constables,  and  sheriff  were  not  within  the 
prohibition,  because  Issued  in  payment  of 
compulsory  obligations ;  and  hence  it  was  no 
defense,  in  an  action  upon  such  warrants, 
that  at  tlie  time  tbey  were  issued  the  limit 
fixed  by  the  Constitution  had  been  reached. 
The  Supreme  Court  ot  the  United  States, 
when  speaking  upon  Qiis  question  in  the 
lflL.aA. 


same  case,  said :  "Neither  can  we  aaarat  to 
the  proposition  of  the  court  below  that  there 
is,  as  hi  this  case,  a  difference  between  In- 
debtedness incurred  by  contracts  of  the  county 
and  tliat  form  of  debt  denominated  'com- 
pulsory obligations.'  The  compulsion  was 
Imposed  by  the  Legislature  of  the  State,  even 
if  ft  can  be  said  correctly  that  the  compulsion 
was  to  Incur  debt ;  and  the  Legislature  oould 
no  more  impose  it  than  the  county  could 
voluntarily  assume  It,  as  against  the  disabil- 
ity of  a  constltutiouai  prohibition.  Nor 
does  the  fact  that  tlie  Constitution  provided 
for  certain  county  officers,  and  authorized 
tbe  Legislature  to  I3x  their  compensation  and 
that  of  other  officials,  affect  the  question. 
.  .  .  Id  short,  we  conclude  that  article 
six,  aforesaid,  is  a  limitation  upon  the  power 
of  the  county  to  contract  any  and  all  Indebt- 
edness, including  all  such  as  chat  sued  upon 
In  this  action ;  and  therefore,  under  the  stip- 
ulation already  set  forth,  the  county  Is  en- 
titled to  Judgment. "  Lake  Count]/  v.  Bellini, 
ISO  U.  B.  662,  82  L.  ed.  1060.  A  claua*  in 
the  Constitution  of  Illinois  declares  that  "no 
county,  city,"  etc.,  "shall  be  allowed  to  be- 
come Indebted  In  any  manner  or  for  any 
Durpose"  beyond  a  stated  amount.  Yet  the 
decisiona  of^the  supreme  coun  of  that  State 
recognize  no  sucb  distinction  as  that  sought 
to  be  made  in  tbe  case  at  bar.  The  result  of 
the  decision*  of  that  court  la  that  it  can  make 
no  difference  whether  tbe  debt*  be  created  for 


else. 

The  Supreme  Court  of  Iowa,  when  speaking 
of  the  same  clause  In  the  Constitution  of  that 
State,  says :  "  The  language  of  this  prorisloo 
is  very  general  and  comprehensive.  It  In- 
cludes indebtedness  incuired  in  any  marner, 
or  for  any  purpose. "  CauneU  Blufft  v.  Sttta- 
art,  Gl  Iowa,  883.  It  is  true,  the  claiiaea  In 
the  Constitutions  of  the  States  just  named 
prohibit  the  incurring  of  Indebtedness  beyond 
a  specified  per  cent  of  the  assessed  value  of 
the  taxable  property,  while  in  our  Constitu- 
tion tbe  prohibition  is  against  the  Incurring 
of  an  indebtedness  In  excess  of  the  revenue 
of  the  particular  year ;  but  we  do  not  see  that 
this  difference  affects  the  question  in  band. 
The  object  of  all  then  provisions  la  to  fix  a 
limit  to  county  and  municipal  Indebtedness. 
Our  Constitution,  it  will  be  seen,  first 
limits  the  rate  of  taxation  for  county  pur- 
poses to  SO  cents  on  the  |100  valuation  in 
counties  like  the  one  In  question.  This  rat« 
may  be  Increased,  by  the  assent  of  the  quali- 
fied voters,  for  the  purpoee  of  erecting  pub- 
lic buildings,  but  it  cannot  be  increased,  even 
by  such  assent,  for  any  other  purpose.  Wa 
have  held  that  a  county  court  cannot  levy  a 
t&x  in  excess  ot  the  60  cents  for  any  purpose, 
except  for  tbe  purpose  of  erecting  public 
bulldinKS,  and  for  the  purpoee  of  paying 
Indebtedness  existing  at  tbe  date  of  the 
adoption  of  the  Constitution.  Arnold  v. 
Saakim,  9S  Mo.  669,  14  West.  Rep.  759; 
Blade  V.  MeGomgle,  108  Ho.  193.  The  max- 
imum limit  of  the  rate  of  taxation  for  county 
purposes  being  thus  fixed,  section  12,  to  re- 
peat, declares:  "No  county,  city,  ,  .  . 
shall  be  allowed  to  become  Indebted  In  any 
manner,  or  for  any  purpose,  to  an  amount 
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exceeding  In  toy  yeai  the  Income  ftnd  revenoe 
provided  for  such  jtxr. "  As  to  counties  tbe 
only  exception  la  uwt,  with  the  aaaent  of  tbe 
roten,  the  axpendlturee  maj  be  luoeMed  lea 
the  erection  td  %  conrt-faouae  or  Jail.  The 
laoffuage  Jnat  quoted  U  clear  and  explicit, 
ana  construes  itself.  It  Is  broad  ana  com- 
piehenslve  m  to  the  chancier  of  the  indebt- 
ednoas.  It  Inclndei  indebtedness  created  In 
any  manner,  or  for  any  purpose.  This  strong 
and  comprebeaslTe  language  admits  of  no 
distinction  between  debts  created  by  acounty 
court  and  debta  crested  by  law.  In  a  eenae, 
all  county  debts  are  created  bj  law ;  for  the 
counties  possess  thoss  powers,  and  those  only, 
which  sie  conferred  upon  them  by  the  Ccni- 
■titutlon  and  laws  of  the  SUte.  While  It  is 
the  duty  of  the  county  court  to  care  for 
paupers  and  insane  persona,  and  to  build 
bridges  and  repair  roads,  still  the  county 
court  Is  governed  by  the  Statute  In  the  per- 
formance of  theae  duties.  Debts  incurred 
for  such  pnrpoees  may  be  called  debts  cieated 
by  law,  as  well  as  debts  incurred  by  the 
county  clerk  for  books  and  stationery.  Not 
does  It  make  any  difference  that  the  debt  In 
Question  was  created  by  the  clerk  Instead  of 
uie  county  court.  The  clerk.  In  the  purchsae 
et  the  books  and  stationery,  acted  as  a  county 
officer.  Tbe  debt  Incurred  by  him.  if  he  did 
not  exceed  its  authority,  is  Jiut  as  much  a 
county  debt  as  one  Incurred  by  tbe  county 
court.  The  law  confere  upon  various  county 
offlceta  the  power  to  create  debta  tor  desig- 
nated purposes,  but  the  debts  are  all  county 
debts  when  chargeable  to  the  county.  The 
county  clerk,  county  court,  and  other  county 
offlcera  must  take  notice  of  these  constitu- 
tional limitations,  and  exercise  the  powers 
conferred  upon  them  in  eabordlnailon  to  such 
restrictions.  To  hold  otherwise  la  to  say  ihe 
clerk  and  other  offlcera  may  execute  statutory 
powers  In  excess  of  constitutional  restric- 
tions, and  thus  make  the  statnte  laws  override 
tbe  Constitution.  It  Is,  of  course,  a  hardship 
to  the  plaiotiB  to  declare  this  warrant  worth- 
lese,  but  we  cannot  dispose  of  the  question 
oa  any  sncb  a  surface  view  of  the  matter. 
The  donstltutlon  seeks  to  protect  the  citizen 
and  taxpaTer,  and  their  rights  are  not  to  be 
orrrlookea.  It  is  the  duty  of  persons  dealing 
with  counties  and  county  officials,  as  well  as 
of  county  ofBclals  themselves,  to  take  notice 
of  the  limit  prescribed  by  the  Constitution. 
1  Dillon,  Hun.  Corp.  4th  ed.  g  131a. 

Soliciting  agents,  contractors,  and  others 
who  deal  with  county  officials,  must  see  to  It 
that  the  limit  of  county  Indebtedness  is  not 
exceeded,  and,  if  they  fail  to  do  this,  tbey 
must  suffer  the  consequences.  Unless  this  is 
•o,  there  is  an  end  to  all  effort  to  bring  about 
an  economical  and  honest  administration  of 
eooD^  affairi.  U  this  scheme  of  county 
18L.B.A. 


finances,  built  up  by  the  Constitution,  is  a 
mistake,  oi  If  it  produces  great  hardships  In 
some  counties,  tbe  remedy  (a  with  the  people, 
and  not  with  the  courts.  "  What  a  court  has 
to  do  Is  to  declare  tbe  law  as  written,  leaving 
it  to  the  people  themselves  to  niake  su<£ 
changes  as  new  ctrcumstsnceB  may  require.' 
Cooley,  Const.  Lira,  4th  ed.  67. 

The  plalDtiff  insists  that  there  is  no  Bub> 
stontiaf  diSerence  between  this  case  and 
Fothr  V.  Soiifflat  County.  87  Ho.  340.  In 
that  case  the  plaintiff  sued  Douglas  County 
for  services  performed  by  him  as  jailer  of 
Oreene  County,  in  keeping,  boarding,  cloth- 
ing, and  taking  to  court  prisoners.  The  in- 
debtednees  was  Incurred  under  Bection  6090, 
Rev.  Stat  IBTQ.  The  agreed  statement 
showed  "that,  at  the  time  the  fee-bill  was 

R resented  to  the  county  court,  the  revenuo 
jt  said  years  was  expended,  and  the  same 
could  not  be  paid  wltliout  issuing  warrant! 
in  excess  of  the  income  and  revenue  for  said 
years. "  On  this  statement  we  held  that  plain- 
tiff could  recover.  It  is  to  be  observed  that 
tbe  agreed  statement  in  that  case  did  not 
show  that  the  revenues  had  been  expendedi 
when  the  IndebtedneM  was  Incurred.  For, 
aught  that  appears,  there  may  have  been 
revenues  nnexpendeid  and  set  apart  to  the 
proper  fimd  when  the  indebtedness  was  con- 
tracted. Ouropiniou,  however.  Is  not  placed 
on  anv  such  ground.  It  Is  placed  upon 
grounas  which  would  include  the  case  in 
hand,  and  which  are  inconsistent  with  wtut 
has  been  aald  on  tbe  present  occasion.  There 
is,  of  course,  a  difference  between  the  facta 
in  that  case  and  the  facts  In  the  present  one ; 
but  the  Constitution  takes  no  notice  of  such 
differences.  That  case  Is  therefore  overruled. 
Now,  the  agreed  atatemeut  In  this  case  doea 
not.  In  terms,  say  that  the  contingent  fund 
set  apart  fco'  188S  hod  been  exhausted  when 
the  books  and  stationery  were  purchased  ;  but 
It  does  show  that  the  warrant  was  issued  at 
tbe  date  of  the  purchase,  and  that  at  thai 
time  tbe  county  court  bad  issued  warrants  in 
excess  of  the  total  revenue  tor  that  year. 
This  statement  must  be  taken  In  connection 
with  the  petition,  which  Is  framed  upon  the 
theory  that  the  whole  of  the  revenue  had  been 
consumed,  unless  warranta  issued  for  the 
support  of  paupers  and  for  building  bridges 
and  repairing  roads  are  to  be  excluded.  We 
think  It  sufficiently  appears  that  the  contin- 
gent fund  had  been  consumed  when  the  debt 
sued  for  was  Incurred.  Indeed,  this  proposi- 
tion is  not  questioned  in  the  briefs.  The 
warrant  was  Issued  in  violation  of  the  Cou- 
stitutlon.  and  ia  void. 
JvdgmtM  affirmed. 

Bm,rclmf,  J.,  abeenL    The  other  Judges 
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oatta  land  ■odvtr 
tnra-teld*  In  mI«  oondtUon;  and  no 
hln  to  fo  upon  tba 
pramiMi  oan  na  UDPina  nom  tt*  tiM  that  tko 
:  dtuaUoD  and  ooDdltkn)  of  Hw  timt-table  were 
mohaato  b«  Ukelj  to  attnwt  or  alluc*  a  boroi 
Uia««. 


EXOEPnONS  br  defendant  t«  mlfaigi  of 
the   Bupetlot  Court  tot  Baffolk  County 
(Haaon,  (7ft.  J.)  madeduring  ttie  trial  of  an  eo- 


fendaat'a  negligence,  irbicli  reautted  In  the 
dlfecUoD  of  a  Teidfct  in  defendsnt't  favor. 
Ovtrrulad. 

The  facta  are  anffidently  itated  in  the 
opinion. 

Jfutra.  ETerctt  W.Bordatt  and  CIuu-Im 
A.  Snow  foT  plaintliT. 

Mum.  Charlaa  A.  Prlne*  and  B.  D. 
WeBton-Snlth  for  defendant. 

J.,    delivered  the   opinion  of 


enter  upon  ita  premlMa,  tmt  that  he  waa  en- 
tioed  or  allorea  by  the  attractlTeneea  of  the 
tore-table ;  and  the  projweltlon  of  law  opon 
which  he  reliea  is  that  if  a  railroad  com- 
pany leavoa  a  turn-table  unlocked  or  un- 
ruaraed  upon  ita  own  premisea,  near  a  pub- 
lic highway,  or  in  an  open  nr  exposed  poei- 
tlon  near  me  accuatomea  or  probable  place  ot 
resort  of  children,  it  la  Ira  the  Jury  to  deter- 
mine, 0TAn  tntbeabaenoeof  otiier  evidence  aa 
to  the  attractive  nature  of  the  turn-table, 
wheUier  it  la,  in  and  of  Itaelf,  calculated  to 
attract  children,  and  wtiother  a  child  injured 
upon  It  was  in  fact  atlr^ited  or  allured  by 
it;  that,  if  so  allured  or  attracted,  the  child 
comee  upon  the  premises  of  the  railroad 
company  through  ita  implied  Invitation  or  in- 
ducement, and  la  not  a  Dare  Hcenaee  i»  tiea- 
paater ;  and  that  the  company  owes  to  such 
child  the  duty  to  refrain  nom  <»dinary  neg- 
ligence with  respect  to  the  condition  a£d 
management  of  Its  turn-table. 

The  turn-table  is  stated  In  the  exoeptlmia 
to  have  been  five  or  six  hundred  feet  from  a 
highway  crossing  the  railroad,  and  six  hun- 
dred feet  from  another  highway  crossing. 
Shortly  before  the  accident,  the  plaintiff  and 
some  other  boys  were  at  a  station  on  the  lall- 
road,  which  appears  by  a  plan  used  at  the 
trial  to  have  t>eBn  about  one  thousand  feet 
from  the  turn-table  \  that  they  then  asked 
some  train-men  who  were  switching  cars  on 
the  tracks  adjacent  to  the  tum-t*bTe  to  let 
them  ride  on  the  can,  and,  on  being  refused, 
went  to  the  turn-table.  The  only  thing 
stated  in  the  exceptions  to  show  that  uie  turn- 


17  li  ander  no.obiUntloa  to  io- 
s  tiBoks.  oonstruot  fenoee,  and  adjust  the 
running  of  Ita  tavlni  «o  h»  to  make  It  safe  lor  ohll- 
drea  uolattfuUr  to  treapaa  on  Its  right  of  mj. 
Uorrlnej  t.  FrorldeDoe  ft  W.  K  Oo.  1  Mew  Eag. 
Bep.  BOS,  IB  B.  L  an. 

Extra  preoanUons  are  not  requlrad  of  a  railroad 
eompMir.  In  antlolpaUon  of  the  Intruiloo  ot  ixm- 
pasMH,  even  tliough  tfaer  be  oblldren.  (Blddle  v. 
Hesconvllla,  H.  ft  F.  F.  K.  Co.  S  Cent.  Bep.  *oa,  US 
Pa.  Ul);  but  irlian  ther  do  ao  Intrude  and  are 
known  to  be  la  an  Improper  plaoe.  ther  muM  not 
be  (K>  irhollr  negleoted  u  to  leave  tbem  In  danger 
of  their  Uvea  and  limb*.  Ibid.,-  Rlne  v.  Chloairo  ft 
A.  EL  Co.  8  WoBt.  Bap.  80O.  S8  Uo.  802. 

Oidlnarjoare  must  be  u«ed  to  avoid  lojury.even 
to  a  treepaner.  PennaflTBulB  B.  Co.  v.  Lewi*,  TB 
Pa.  88;  HrdcauUo  Worki  Co.  v.  Orr,  68  Fa.  83E: 
Philadelphia  ft  B.  K.  Co.  v.  Bummell.  U  Pa.  S79. 

Although  a  ehUd  mar  be  od  a  oar  br  Invitation 
ef  Ae  driver,  ym  where  tba  driver  bad  no  author- 
itrtoclvesuahtUTltatloa,  the  child  iaatn 
Duff  V.  AUechanr  Taller  B.  Co.  n  Fa.  tsa 

A  railroad  oompanr>  in  moving  Its  tralos  upon 
the  track,  does  not  owe  to  one  unlawfull;  upon 
the  track  anr  dutr  ezoept  to  not  purposely  orwlU- 
milr  iolure  blm.  Cbloago  &  E.  J.  B.  Co.  v.  Hedires, 
S  West.  Rep.  etc,  106  Ind.  808;  LltUe  Book.  M.  R.  A- 
T.  B.  Oo.  V.  Harnea,  IT  Ark.  ta7:  Barstow  v.  Old 
Colonr  B.  Co.  8  New  Bng.  Bep.  T(T,  143  Hon.  G3£; 
KBDtuoky  Cent  B.  Co.  v.  Gasttneau,  83  Kr-  118: 
Maaaer  v.  CMcb^o,  B-  I.  ft  P.  B.  Co.  68  Iowa.  BOB. 

Tbellabiutrof  arailroadoompaartoatnapaawr , 
UL.R.A. 
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on  Rs  track  moat  be  meaaoied  bj  tbe  oonduot  ctf 
lis  emplorte  after  ther  become  aware  of  hii  prea- 
enoe  there,  and  not  br  their  nnaUsenoe  In  failing 
to  dlsoover  talm.  Brown  v.  Bt  Louli,  L  M.  ft  8.  B. 
Oo.SIArk.  UO. 

Wben  tlie  tieepasser  Is  an  Infant,  the  railwar 
oomtHuir  M  held  bound  to  exerelBS  a  hfgber  degrae 
of  oara  and  oantloD  than  Is  nqulred  ai  to  aduHa; 
and  the  Infant  la  not  required  to  exarolBe  a  dlsora- 
tion  and  prudence  barond  Its  ream.  Indlanapollsi 
P.  ft  C.  S.  Co.  V.  Pltwr,  4  Wsat.  Bep.  ttS,  7  Woab 
Bap.  888,  lOe  Ind.  1». 

In  such  case  It  Is  their  dutr  to  use  all  Uie  means 
m  their  power  lo  prevent  Injury  to  the  oblld,  and 
a  failure  so  to  do  It  negllgenee  for  which  tbe  oom- 
IMDrwlll  be  liable.  Payoe  v.  HumeetonftS.  B.O0. 
TO  Iowa,  GBi;  ladlapapolla.  P.  ft  C.  B.  Co.  v.  PltMT, 
T  West  Bep.  800, 100  Ind.  ITS. 

Aratlroad  oompanr  Ii  not  liable  for  negligently 
caualns  the  death  of  a  bor  who  was  a  ti«apaaaeroD 
the  track,  m  the  abaeooa  ot  evldenoe  that  the  aei^ 
vaola  of  the  oompanr  could  have  avoided  tlie  In- 
jurr  after  discover;  of  hb  perilous  position.  Bellv. 
Haoolbal  ft  Bt.  J.  B.  Oo.  1  West.  Bep.  801, 88  Ho.  teti 

Injury  /Tom  vnijuarddt  tum-tobb. 
If  a  minor,  not  having  saOolent  Judgment  or 
discretion  10  know  her  danger,  to  Injured  whlla 
ridlDg  upon  the  tum-latile,  the  01 
If  guUtr  of  negligence  In  not  e 
Ing  the  turn-table;  and  it  is  □> ' 
wilirul  Intention  to  lofllot  Injury.  OtiU.' a  ft  8.  V. 
R.  Co.  V.  Strron,  W  Tez.  isV.  Bee  Woodburr  v. 
DUtrict  Ot  Columbia,  8  Cent.  Bqk  TIB,  t  Hacker. 
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feet  In  height,  wbl^  oonld  be  seen  from 
eoDiiderable  dialftnce. 

The  cuea  upoD  which  the  plaintiff  ralles 
mav  be  divided  Into  two  claeeea.  Thoee  of 
the'firet  clUB  reel  apon  the  proposition  that 
if  a  tum-teble  is  of  a  dangerous  nature  and 
cbaiacter,  when  unlocked  or  unguarded,  In 
a  place  much  resorled  to  b_v  the  public,  and 
where  children  are  wont  to  go  and  play.  It 
is  Uie  dut;  of  tbe  railroad  company  owning 
the  turn-table  to  keep  the  same  eecurelj 
locked  or  fastened,  bo  as  to  prevent  It  from 
beine  turned  or  played  with  bv  children,  "" 
to  keep  the  same  guarded.  Stoai  v.  Si 
Oity  AP.  R.  Oo.  2  Dill.  294 ;  Sioua  OitB  A 
P.  R.  Co.  T.  8tmt,  84  XJ.  8.  17  Wali.  SST, 
81  L.  ed.  740. 

The  decision  of  the  Supreme  Court  of  Uie 


882,  and  followed  in  Hovtton  A  T.  G.  R. 
Oo.  V.  Bim'pmn,  60  Tex.  108,  In  Gidi,  C.  <t  S. 
F.  R.  Co.  V.  Styran,  66  Tex.  431,  in  Enan- 
«rf  T.  OiUf,  a.  it  S.  F.  R.  Oo.  57  Tex.  138, 
and  In  <hdt.  G.  A  B.  F.  R.  Co.  y.  Me  Whirter, 
77  Tei.  806.  See  also  Bri^ger  t.  AtheeiiU 
*  a  5:  a>.  M  8.  0.  84 ;  iWu*Mi  t.  CbJum- 
htu  A  R.  R.  Co.  U  Oa.  687,  77  Oa.  103. 

The  second  class  of  cases  proceeds  upon 
the  docb'ine  of  constructive  Invitation ;  tbat 
Is  Qiat  if  a  person  is  allured  or  tempted  by 
some  act  of  a  railroad  company  to  enter  upon 
Its  land,  be  is  not  a  Ireapasaer.  And  It  is 
held  that  leaving  a  turn-table  unguarded  is 
■uch  an  act.  Keffi  t.  Milwauket  A  St.  P. 
B.  Co.  Bl  Minn.  207;  O'MaHes  v.  St.  Paid, 
M.AM.B.  fl>.  48  Minn.  288 ;  Kaiuat  Gent. 
S.  Oo.  T.  FUxtimmmu,  22  Ean.  686 ;  Nagel  t. 
Miuouri  Put.  B.  Go.  75  Mo.  668. 

The  decision  of  the  Supreme  Court  of  the 
United  States  in  Biov9  City  d  P.  R.  Go.  v. 
Blout  rests  upon  the  proposition  stated  by 
Mr.  Jtittiee  Bunt,  "tnat  while  a  railway 
company  la  not  iMund  to  the  same  degree  of 
care  in  regard  to  mere  strangers  who  are  un- 
lawfully upon  its  premises  tbat  it  owes  to 
pasaengera  conveyed  by  it,  It  Is  not  exempt 
from  responsibility  to  such  strangers  for  in- 
juries arising  from  Its  negligence  or  from 
Its  tortious  acta."  The  cases  cited  in  sup- 
port of  this  proposition  are  Lyneh  v.  Murdin, 
1  Q.  B.  39 ;  Birgt  t.  Gardiner,  19  Conn.  607 ; 
Daley  v.  NorviUK  &  »-.  B.  Co.  26  Conn.  691 ; 
Bird   T.  HoBrrook.  i  Bing.   688. 

With  the  exception  of  Daleff  v.  Noneieh  A 
'  W.  R.  Co.,  all  of  these  cases  come  within 
other  rulea  or  within  well-deflned  excep- 
tions to  the  general  rule  that  a  landowner 
•wee  no  duty  to  a  trespasser  except  he  must 
not  wantonly  or  Intentionally  injure  him  or 
expose  him  to  Injury. 

LyneK  v.  Jfunfin,  tuwa,  rests  upon  the 
doctrine  that  if  a  person  unlawfully  places 
an  obstruction  In  a  way,  he  Is  liable  to  a 
child  who  is  injured  tbereby,  although  the 
child  wrongfully  meddles  with  tbe  obstruc- 
tion. The  contrary,  however,  was  held  In 
Bughei  V.  Maefte,  3  Hurlst.  &  C.  744,  and 
In  Mangan  v.  Attaion,  L.  R.  1  Exch.  339. 
In  Laiu  T.  AOantie  WbrJci,  111  Mass.  18S, 
the  plaintiff  wa*  found  to  be  without  fault. 
18L.RA. 


and  not  a  tnspasser.  Bee  also  OlarJi  t.  ' 
OhamUn.  L.  R.  8  Q.  B.  DIv.  »27;  PowU 
T.  DneMy,  8  Cush.  800. 

Bir^  V.  Gardiner,  npn,  rests  npon  the 
doctrine  that  an  owner  of  land  has  no  right 
to  use  his  land  near  a  highway  In  such  % 
manner  as  to  make  It  a  public  nuisance.  To 
the  same  effect  is  BydravUe  Worki  Co.  t. 
Orr,  68  Pa.  882. 

Bird  V.  Holbrook.  tupra,  decides  tbat  a 
landowner  cannot  lawfully,  without  giving 
notice,  set  traps  upon  his  own  land  for  the 
purpose  of  Injuring  tregpaasers;  and  that,  If 
a  person  is  Injured  by  such  a  trap,  he  mar 
recover.  And  in  Connecticut  the  rule  la 
held  to  be  the  same  though  no  notice  ti 

K'  'en.  •ToAnson  v.  Pattenon,  14  Conn.  1. 
Is,  as  pointed  out  by  Horton,  J.,  in 
MarbU  V.  &m.  134  Mass.  44,  49,  proceed! 
upon  the  ground  that  the  owner  of  land  can- 
not wantonly  Injure  a  treapaaser.  The  case 
of  a  trespasser  injured  by  a  vicious  animal 
stands  upon  the  saroe  footing.  JforN*  t. 
Bom.  lupra. 

Tbe  owner  of  land  adjoining  a  public 
street  leundoubtedly  liable  for  an  excavation 
made  by  him  therein.  It  tbe  land,  with  hli 
consent,  has  for  a  long  time  been  used  t^ 
the  publlo  as  a  street.  Larue  v.  Farrm 
SbUt  Co.  lie  Mass.  67 ;  Btei  v.  Gorier,  W 
N.  Y.  288. 

Tbe  casa  of  Daley  v.  NonMi  AW  B.  0»„ 
lupra,  so  far  as  it  tends  to  support  the  r»- 
suit  reached  in  djous  City  AP.  R.  Co.  v. 
Stimt,  lupra,  muat  be  considered  as  overruled 
by  Jftfan  T.  Jftw  Tork,  N.'^E.  AS.BOo.,l» 
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The  Court  of  Appeals  of  New  York  has 
stated  in  a  well-considered  case  tbat  It  doe* 
not  uphold  the  decision  in  8iovx  City  A  P. 
R  Co.  v.  Stoat,  tapra,  and  although  it  seeks 
to  distinguish  that  case  from  the  one  before 
it,  the  difference  between  the  two  ( 


testate,  a  boy  in  his  t«nth  year,  stepped  out 
of  a  window  of  the  bouse  in  which  he  lived 
upon  tbe  platform  of  a  flre-escape  and  fell 
through  a  trap  door  therein,  which  was  in- 
secnrely  fastened.  The  defendant  was  the 
landlora  of  the  house  and  It  was  his  duty  te 
keep  the  flre-escape  in  order.  It  was  held 
that  he  owed  no  duty  to  one  who  was  using 
the  flre-escape  for  his  own  pleasure ;  and  that 
the  defendant  was  not  liable. 

In  Frott  V.  Ea*t«m  R.  Oo.,  64  N.  H.  220, 
4  New  Kng.  Rep.  637,  the  plaintiff,  a  boy 
seven  years  of  age,  waa  injured  while  play- 
ing upon  a  turn-table  of  the  defendant's  rau- 
road.  The  ground  upon  which  he  sought  to 
recover  vas  that  he  whs  attracted  to  the  turn- 
table by  the  noise  of  boys  playing  upon  it. 
The  tum-table  was  on  the  defendant's  land 
about  sixty  feet  from  a  public  street,  in  a 
cut  with  high,  steep  embankments  on  each 
side,  and  was  Insecurely  fastened.  It  waa 
held  that  the  plaintiff  was  but  a  trespasser; 
and  that,  under  the  clrcumatsnces,  the  de- 
fendant owed  him  no  duty.  Tbe  court  ex- 
pressly refused  to  follow  tbe  case  of  Bimm 
City  A  P.  B.  Co.  v.  Sttmt,  tupra. 

On  the  question  whether  the  defendant  waa 
liable  on  tbe  ground  of   an  Implied   invlta- 
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tion,  Olki^,  /.,  In  delivering  the  opinion  of 
theoi>uil,  uld:  "One  having  In  bta  poMe«- 
alon  Bgrtcultnnl  or  mechantcal  tools  li  not 
responsible  for  injurlea  caused  to  trespassers 
by  careless  handling,  nor  is  the  owner  of  a 
fruit  tree  bound  to  cut  It  down  or  inclose  It, 
or  exercise  cue  In  securing  the  staple  and 
lock  with  which  hie  ladder  U  fastened,  for 
the  protection  of  trespasstag  boys,  who  may 
be  attracted  by  the  fruit.  Neither  is  the 
owner  or  occupant  of  premises  upon  which 
"^"nle  a  natural  or  artinoial  pond,  w  a  blue- 


. r  no  duty 

mere  trespasaer  to  keep  his  premises  safe . 
and  the  fact  that  the  trespasser  Is  an  infant 
cannot  have  the  effect  to  raise  a  duty  where 
none  otherwise  exist*." 

Subject  to  the  exceptions  we  have  before 
■tated.  and  to  some  others  which  It  is  not 
neceosarv-  more  particularly  to  refer  to,  an 
owner  oi  land  may  use  his  land  in  such  man- 
ner as  be  aeea  fit ;  and  If  a  trespasser  or  mere 
licensee  li  injured  he  cannot  complain  that. 
If  the  owner  had  used  It  In  a  more  careful 
manner,  no  injury  would  have  resulted. 
MnmteU  y.  Bmyth,  7  C.  B.  N.  S.  781,  and 
ttsea  cltttL  CUrk  v.  ManOiaiUr.  63  N.  H. 
S7e;  KlixY.  Ni«man.  66  Wis.  371 :  eranUkh 
T,  Wwtl,  86  Pa.  74 ;  OattU]/  v.  Fitltbarsh,  O. 
*  8t.  L.  B.  Cb.  93  Pa.  898 ;  GiOetpU  t.  Jf«- 
ff^uan,  100  Pa.  144 ;  mtrgrtartt  v.  Deatxm, 
as  Mich.  1.  Bee  also  Siatmy  v.  Old  Colony  A 
JK  B.  Go.  10  Allen,  S6S ;  M.eteal;f»  v.  (Tunonf 
aUanuihip  Go.  147  Haw.  06,  0  New  Eng.  Hep. 
SOB,  and  cases  cited ;  Airttoui  v.  (M  OAmf/  B. 
a>.  14S  Mass.  020,  S  New  Bng.  Rep.  740. 

In  JohTUonv.  Baitm  AM.  B.  Co.,  12fiHaBS. 
76,  the  plalntifl  bought  a  ticket  of  the  de- 
fendant corporation,  which  entitled  tier  to 
be  carried  from  Boston  to  LawKnce.  She 
weiit  aa  far  as  Somervllle,  a  way  station,  and 
there  left  the  cars  and  went  to  a  house  near 
by.  Intending  to  take  a  later  train  for  Law- 
rence. Afer  remaining  at  the  house  for 
awbtle,  she  returned  to  the  station,  and. 
while  croHalog  tlte  tracks  to  the  station  of 
another  railroad  corporation  to  meet  her  son, 
was  injured.  The  space  between  the  two 
stations  was  partly  planked  and  partly  filled 
in  with  earth  so  as  to  form  a  convenient  paa- 
aageway ;  and  evidence  was  offered  that  a 
large  number  of  passengers  were  In  the  liabit 
of  using thisspace  as  the  plaintiff  was  using 
It  i  and  that  no  notice  or  warning  lo  the  con- 
trary had  been  posted.  It  was  held  that  the 
evidence  failed  to  show  that  the  defendant 
held  out  any  inducement  to  the  plaintiff  to 
entei  Its  premises ;  that  the  use  of  the  prem- 
ises as  a  passageway  by  strangerv  was  a  matter 
in  which  the  defendant  was  absolutely  pas- 
sive, and  from  which  nothing  was  to  be  In- 
ferred in  favor  of  or  In  aid  of  tlie  plaintiff ; 
and  that  the  plaintiff  was  a  mere  intruder, 
and  could  not  recover.  Bee  also  Wrigkt  v. 
Boilon  A  M.  B.  Go.  129  Mass.  440. 

In  Morrittey  v.  Eatttm  B.  Co.,  136  Mass. 
877,  a  child,  four  years  of  age,  was  run  over 
by  tbe  cars  of  a  -railroad  corporation  while 
using  tbe  track  as  a  playground.  There  was 
a  footpath  aomas  tbe  tracks  which  was  used 
IS  L.  R.  A. 


by  persons,  but  In  which  the  plaintiff  had 
no  rlghu,  and  by  which  be  got  upon  th» 
track.    Kvldenoe  was  offered  tliat  tlie  defend 


to  nlsce  a  fence  acroM  the  path.  Tbe  court 
held  tliat  tbe  plaintiff  was  a  mere  trespasser 
upon  the  track ;  that  no  Inducement  or  im- 
plied invitation  had  been  held  out  to  him; 
and  that  he  could  not  recover.  There  was 
some  evidence  in  this  case  that  the  engineer 
acted  maltciouelv,  or  with  groM  and  wlUful 
caieleasneas ;  ana  this  question  was  submitted 
to  thejury,  who  found  for  the  defendant. 

In  "migU  V.  Bo»U>A  A  A.  B.  Co..  14S  Mass, 
aee,  a  New  Sng.  Bep.  736,  there  wa*  a  well* 
defined  path  leading  to  »  railroad  track,  and 
fm  opening  tn  a  ridge  near  the  track,  and  a 
rassageway  for  Qie  path  through  the  ridge. 
There  was  no  fence  or  obstruction  to  prevent 
persons  from  going  aa  the  track  from  tht 
paUi,  and  when  freight  cars  stood  on  the  track 
an  opening  opposite  the  path  was  sometimes 
left.  This  path  had  been  used  by  persons  to 
cross  the  track,  and  no  objection  had  been 
made  by  tbe  defendant's  servants  to  persona 
»  ap- 
„  The  plaintiff,  a  boy  between 
six  and  seven  years  of  age,  was  injured  whlU 
going  to  school  and  croasinz  tbe  track  by  tlw 
path.  It  was  held  tbat  these  facta  would 
not  warrant  the  jury  in  finding  that  the  de- 
fendant had  held  out  an  inducement  or  Invt- 
tation  to  the  plaintiff  to  ose  the  path  to  cross 
the  track. 

The  case  of  McStu3um  t.  Bottom  A  M. 
B,  Go.,  ISO  Mass.  010.  came  up  on  demurrer 
to  the  declaration,  which  alleged,  in  sub- 
stance, that  the  defendant,  a  railraad  corpo- 
ration, left  a  car  standing  on  one  of  several 
side  tracks  adjoining  a  public  street;  that 
the  defendant  knew  that  one  of  the  doors  of 
the  car  was  Insecurely  fastened,  and  was  lia- 
ble upon  receiving  a  slight  touch  to  tall  to 
tbe  ground  ;  that  the  defendant  well  knew 
that  said  car  then  was,  and  would  be.  an  en- 
ticing, attractive,  and  Inviting  object  to 
children;  and  well  knowing  that  uilMres 
tiiere  were,  and  long  prior  thereto  had  been, 
accustomed  to  play  in,  upon,  around,  and 
■bout  such  can  as  might  happen  from  time 
to  time  to  be  placed  upon  any  of  said  side 
tracks;'  that  the  plaintiff,  being  then  up- 
wards of  eleven  years  of  age,  was  travelinc 
upon  the  street  in  the  vicinity  of  the  sitM 
track  upon  which  the  cor  was  standing,  "  and 
saw  aaid  car  with  Its  open  door,  and  waa 
thereby  enticed  and  Invited  to  look  Into  said 
car,  and  thereupou  did  undertake  to  look  into 
said  car  eierclsicg  therein  as  much  care  as 
could  reasonably  oe  expected  of  a  child  of 
his  years  and  capacity  ;  and  that  in  attempt- 
ing to  look  into  said  car  he  carefully  touched 
said  door,  and  Immediately  said  door  fell 
upon  him,"  and  Injured  him.  The  demurrer 
sustained,  on  the  ground  that  the  plain- 
was  a  treepaaaer,  committing  an  unlawful 
In  meddling  with  the  defendant's  car; 
tbat  he  was  not  Invited  or  enticed  there  by 
the  defendant;  and  tbat  the  defendant  owed 
duty  to  have  the  car  aafe  for  him  to 
visit. 

In  MeGarty  v.  FXldAum  R.  (b.,  IDS  Has. 
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the  jaid  of  the  houw  in  whlob  it  lived  onto 
a  street,  Mid  tbence  into  the  freight  jud  of 
k  railroad  corporation,  when  It  wu  injured. 
The  freight  y&rd  was  parallel  with  the  street 
aadtherewsanofenceDetweea.  It washeld, 
In  the  absence  of  evidence  that  a  fence  was 
required  bj  Pnb.  Stat.,  chap.  113,  §  US, 
that  it  did  not  appear  that  there  was  an^ 
eridenoe  of  a  breach  of  any  dutj  which  the 
defendant  owed  the  plaintiff. 

The  CUM  which  we  haTe  last  cited  are 
fwnclusiTe  of  the  one  at  bar,  whatever  maj 
be  the  rule  elsewhere.  The  plaintiff  was  a 
mere  trespasser  upon  the  land  of  the  defend- 
ant. We  And  no  eTldenoe  of  any  iDTitati<Hi 
by  the  defendant  or  Indacetnent  b«ld  out  to 
him  to  go  Ukere,  and  no  eridenoe  of  a  breach 
of  any  avty  which  it  owed  him.  The  super- 
ior court  rightly  directed  a  Terdlct  for  the  de- 
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I.  An  lataBtton  to  dedlof  laod  fbr 
pai-ka  la  aliowii  where  a  oorikoratlon  formed 
ftxcatabUihinK  a  imanter  resort  proames' 
and  leocods  [data  thereof  wHh  open  vuotm  lett 
tMeeon  Barked  "park,"  ooptea  of  which  ar«  ' 
Oie  purpose  of  selling  lots,  hung  In  public  i 
and  dlKrOmted  aboat  the  coantrT  as  droulars, 
_... » are toeely  given  brOuiae  having 


charge  of  the  lale  that  tbe  parln  (hall  alwaji  be 
kept  open. 

B.  On«  holillwy  m  bond  fbr  ona  hmU  tha 
■hare  In  tbe  proeaeds  of  mtHmrn  to  wbioh  a 
■tookholdei  la  a  corporation  formed  for  eatab- 
IMUog  a  miroiiier  reeort  wUl  be  entitled,  baa  do 
■Doh  iDtereet  as  to  give  him  a  voloe  In  determlo- 
Ing  tba  poUor  of  the  oompanj  or  to  make  hla  u- 
seat  to,  or  dMseat  from.  Us  proposed  plans  ma- 
terlaL 

8.  Four  of  tba  alx  dlroetora  who  oim  In 
equal  shaTSiall  Che  stock  of  a  corporation  formed 
for  establlabhiE  a  sunyner  resort  upon  Ita  land 
mar  mate  a  binding  dedication  of  portlooa  of 
such  land  to  tbe  pabllo  (or  parks. 

4.  Tba  tecta  that  wwy  llttU  tana  bean 
done  to  ndain  Inad  claimed  to  bare  bean 
dedicated  br  Ibe  originator  of  a  summer  resort 
(or  paA  purpoaea,  and  that  that  Jlttle  was  done  b7 
tbecrlglnattv  UmsetC  who  eserdaed  some  oon- 
(rol  over  the  land,aie  not  of  much  irelght  to  show 
abaenoe  of  intentlott  to  dedicate. 

■.  The  meeaptnnaa  afn  dodlantten  of. 
Innd  Itopn^  pmpoaaaneed  not,  at  com- 
mon taw,  be  br  tbe  town,  nor  need  tt  be  rury  ape- 
elfla  Acta  b7  the  public  at  large  abowieg  an  *o- 
oeptanoe  are  niffloient  to  Oevest  tbe  owner  of  tba 

8.   Pnrehn»araafrenlt|ati^an 

f .   Ona  wbo   1  _ 

Bnkea  nlnboalona  Inweatlgntton  <t  laots 

tending  to  show  Ita  dedication  to  pabUo  use  will 
not,  in  oaae  it  proves  In  have  been  eo  dedicated, 
T»  proleoted  aa  a  purcliaser  wmiont  nottoe,  al- 
thoagh  be  came  to  the  ooucluslon  upon  either  the 
law  or  the  facts  that  It  had  not  been  dedicated, 

IBeptemter  S,  UWL) 


Nom— IMtaaCtan  of  lanOt  tor  pu&He  poiifa, 

The  vital  principle  ol  a  common-law  dedication 
(or  pabHc  use  Is  tto  intenUon,  which  must  be  nn- 
equlvocaUr  mantfeeted,  and  deanr  and  ntlaTao- 
tonlr  appear  (White  Bear  v.  Blewart,  40  Ulnn.  SU); 
tntt  [bla  Intenllon  nar  also  be  gathered  trom  the 
ownen'aotaandoonductlnreapeottothepropeTtr. 
Harding  v.Jaaper.  U  CU.  MT:  People  V.  Beed,  n  CaL 
Vk  FbaUpa  V.  Dar,  W  OaLaOl 

An  owner  of  land  wholes  off  a  town  i»  vinage 
thneoD,  and  sells  lots  with  nCeienae  to  a  map 
■howlag  tike  town  site  to  be  divided  Into  streets, 
au.,  and  upon  wUA  pubUo  squares  or  pisiaa  are 
njpi'sscnteil.  thereby  makes  an  inrevoeable  dedlca- 
Ikn  4tf  the  spaoea  rcpraaonted  aa  atreeta,  aquarsa, 
ate,  to  the  naa  of  the  pnblia  Ban  Leandro  v.  Le 
Breton,  11  Cal.  im 

Wliere  oertaln  owners  of  a  limot  of  land  laid  tlie 
«me  off  into  Uooka  and  lota,  aa  an  addition  to  the 
atr  of  8t.  Loula,  and  tbe  same 


br  the  proprletori  of  Ihle  paroel  of  property 
public  use  tor  a  common.  Tor  all  other  purpoa 
'  n  tbe  propertr  ot  tlie  ownere.  T 
"  la  uaed  br  the  dedlceton  In 

a  parcel  of  land  set  apart 
lor  oonunoo  and  publlo  use.  Cnmmlngs  v.  St, 
Lonia,  I  Vest.  Rep.  m,  tO  Ho.  201. 

It  la  bejond  the  power  ot  the  L^alatore  to  an. 
thorlie  any  other  nae  ot  proper^  dedicated  br  prl. 
vate  ownera  than  that  apecd&ed  In  the  aot  of  dedl. 
oatlon;  nor  can  It  extend  or  enlarge  the  uiea.  muob 
leaaDthorlnanout-and.oataaleofprapertr.  HXd. 
IS  L.K  A. 


Tbe  dUterenoe  between  a  atatutory  ai 
taw  dedication  ia  that  one  vesta  the  legal  title  U 
the  ground  set  apart  for  pnbUo  purpoaes  in  a  mu- 
nicipal oorporatlon,  la  trust  for  the  put>lio:  while 
the  otber  leaves  the  legal  title  In  the  orlgtoal  owner, 
charged  with  the  Mme  rights  and  IntereelB  In  the 
publio  wliloh  It  would  have  It  the  fee  was  In  the 
corpoTHUon.  Haywood  Co.  v,  Marwood,  B  West. 
Bep.  »>.  UB  HL  n. 

An  aeoepUnoe  will  be  preaumed  It  Uie  gift  ta 
beoeOdal;  and  neer  is  evidence  that  tt  Is  beDcflolal. 
Abbott  V.  OottBge  air.  *  New  Bug.  Sep.  TO,  1» 
Haas.  SO. 

Itwillnotbeoontended  that  anr  formal  accept. 
anoeon  Uiepartor  the  publlo  fg  neoeeaarr,  or  even 
practicable.  When  B  proprietor  lays  olT  a  town, 
DiakeeandpubUtbesaplatoriI,9taowiDB  the  blocks, 
lots,  streets  and  public  Bquares,  andeellsto  various 
parties  blocks  and  lots,  retGrrln?  Id  such  plat  In 
deeoHblng  tbem,  the  acceptance  will  be  liaplled. 
The  propTleti»  In  such  ease  deals  with  the  public 
Ineverr setaof  alotortdoek  under  aucii  ciraum* 
stances  lie  given  an  aiauianoe  that  the  ground,  as 
ptattad.abaUremainlntacL  Carter  v.  Portland,  4 
Or.  B».  Aug.  A  D.  Hlghwaya,  3d  ed.  I  UK. 

Tbe  sale  ot  lands  br  tbe  owner  according  to  a  map 
showing  a  street  UO  feet  In  width,  and  the  user  of 
eo  feet  to  width  of  such  street  by  the  pnt>llo  for 
years,  conaUtutea  a  complete  dedication  and  ao- 
oeptanoe  which  cannot  be  affected  by  a  deed  from 
a  subsequent  owner.    Lokdi  v.  Roae,  88  Cal.  £68. 

The  owner  of  lands  may  devote  and  dedicate 
them  to  public  use.  and  Ittanow  well-eettled  law 
tbat  a  dodlcatlon  ot  lands  to  publlo  use  doea  not 
require  the  ejdstenoe  o(  a  corporation  In  wblch  to 
veotthetltle.    SuchadedloaUon wiUbeTalld,wltb- 


See  also  IB  L.  R.  A.  145. 
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EE8BRVATI0N  bv  tbe  Buptemfl  JudicUl 
Court  for  Brtatol  County  (Field.  J.],  tor 
tbe  opinion  of  the  full  court  of  a  proceeding 
Instituted  to  eajoia  defendant  from  loterfeiiag 
KiLb  ibe  liKbt  of  tfae  pubbc  to  use  and  enio; 
certain  parka  In  the  Town  of  Collaga  Citf. 
VteruJoT  ■pXaintig. 

The  fMla  aufflcienUy  ippear  In  tbe  optalon. 

Meun.  TkomM  H.  St«tBon  and  H«M«a 
H.  Knowlton  for  plaintiff. 

MuKn.  J.  D.  Ball,  L.  W,  Howea  and 
G«or|r«  C.  Abbotti  for  defendant: 

A  part  of  tenants  In  gommoa  cannot  make  a 
dedication.    It  requires  all. 

Btott  T.  Btat«,  1  Sneed,  028:  Ma^  t.  Brigg* 
trim  Oo.  7  Cnsh.  B(n-S6&:  Waahb.  Real  Prop. 
4th  ed.  p.  B64;  Marlu  t.  BeaaU,  IZOHsbb.  176i 
BarUet  t.  aorUne,  IS  Haa».  848:  OMmm  v. 
Brightman.  21  Pick.  S88-286i  AiMtn'A*.  WktU 
irtg^  18  MaM.  ST;  Ptahedg  t.  JAnof,  94  Pick.  839. 

The  four  aswciates  by  their  most  solemnact 
placed  on  record,  viz.,  theif  deed,  bave  not 
.  <xAj  Mid  the  proper^  waa  free  and  dear,  bat 
have  warranted  It  to  be  eo,  and  onght  now  lo 
be  estopped  and  held  Incompetent  to  lectlff 
thai  tbla  solemn  act  of  tbeln  waa  falser 

1  aieenl.  Er.  §  89. 

Mr.  Abbott  is  a  bona  fide  purchaser  for  val- 
ue, and  withoat  notice,    A  purchaser  bas  ~ 


deed,  to  assume  that  the  record  title  is  thetr 
UUe. 

Bow  T.  Whitney,  0  New  Eng.  Sep.  276,  147 
Mass,  e;  J((y  0«n.  v.  UerHmaA  ilfg.  Co.  14 
Graj,  Ml;  Colorado  C.  <*  /.  CO.  y.  United 
Biota,  128  U.  S.  807,  81  L.  ed.  183. 

Neither  recording  plans  with  the  word  "park" 
Upon  them  nor  circulating  such  plans  amounts 
to  a  dedication  on  tbe  part  of  the  owner. 


Cbni.  T.  FtA, 8  Met.  988i  AOgatn.  t, MarH- 
maek  Hfg.  Oo.  mvpn;  Light  t.  Oodiard,  11  Al- 
len, fi;  Betdm  W.  P.  Oo.  t.  Botlon,  127  Mass. 
874:  OooUdgt  t.  Brnter,  136  Mas*.  107;  Wit- 
Ham*  V.  Botton  W.  P.  Oo.  184  Mass.  406;  Be- 
gan T.  BotUm  Oat  Light  Oo.  187  Has*.  87;  Atty- 
Qen.  Y.  WMtneg,  187  Mass.  450. 

There  la  no  siiggeetion  in  any  deed  In  tbe 
case  at  bar  that  any  plan  Is  referred  to  as  ex- 
hiblUug  any  squam,  parks,  public  parks  or 
public  areas.  The  porpoaes  for  which  tbe 
plans  are  retened  to  are  defined  (to  ascertain 
easily  the  location  of  tba  land  conveyed  and  It* 
dimenstona  and  boundaries);  and  nnlesa  theae 
specified  objects  are  necessarily  dependent  ufv 
on,  or  to  be  construed  with  other  portion*  of 
tbe  plan,  such  other  poriioni  are  not  bnnight 
within  the  Boope  of  toe  conveyances. 

Botton  W.  P.  Oo.  Y.  Botton,  LiglU  v.  0«t- 
dard,  and  Attg-Otn.  *.  Whitjiq/,  tvpra. 

To  constitute  dedication  there  must  be  some 
unequivocal  act  of  the  owner  uniting  with  tbe 
Intent  to  devest  himself  of  the  control  of  the 
pnqterty,  and  to  vest  an  Irrevocable  inteteat  In 
some  ouier  body. 

Attg-Qm.  v.  MtrHmaek  MfS-  Oo.  14  Otty, 
604;  Atty-Qtji.  V.  Lord  Foley,  1  Dick.  808. 

The  acts  shown  by  plalntUI  in  this  case  are. 
at  tbe  beat,  of  tbe  most  equivocal  kind,  and 
show  a  moat  decided  intendon  on  the  part  of 
the  owners  not  (o  devest  tbemselvea  of  title  and 
not  to  vest  an  irrevocable  interest  in  any* 
body. 

Bee  Btatty  v.  Kurd,  97  TT.  a  S  Pet.  600,  1 
L.  ed.  591:  Atlg-Gen.   v.  Merrimaek  Ufg.  Oo. 

There  can  be  no  sach  thing  aa  &  dedication  - 
to  the  lotownera.     Whatever  rights  they  bave 
they  have  by  grant,  and  If  tbeyliave  any  rigbta 
by  reference  to  plans  or  by  repieeentallona  or 


out  anr  apedflo  srantee  In  eztateDoe  at  (be  time 
ttie  dedication  la  mode.  The  public  1«  an  ever  ex- 
tsUns  BntDteo.  capable  of  taking  a  dedication  for 
public  usn.  Buthertord  v.  Taylar,  88  Ho.  BIT;  H. 
B.  Churoh  Truateea  v.  Hobokeu.  88  N.  J.  I~  10. 

A  person  vho,  (i)r  seven  Tears  after  obtalnbts:  hla 
mAjorlty,  has  knowledge  at  tbe  sotioii  o[  a  Tlllaffa 
In  opeuiUKand  ImprOTlnK  a  stieec  partly  bla  prop- 
ertr.  aod  pennlls  it  to  be  uaed  wltbout  otiJecUon. 
mar  be  presumed  to  bave  made  a  dedicatloD  of  so 
much  of  the  laud  BS  Is  vitfaln  the  street.  HoKeyv. 
Hyde  Park,  87  Fed.  fiep.  888. 

Where  the  owuer  of  laud  lays  It  off  into  blocks, 
lot«,  audMreets.  plattlus  It  a>  an  addition  toaolty, 
and  causea  the  plat,  aitbough  uoi  acknowiedied  so 
as  to  entitle  it  to  record,  to  be  reoorded  in  the  book 
ot  deeds  io  the  office  o(  tbe  clerk  ot  tbe  oountj-  lu 
which  the  laud  la  situated,  aud  aeiis  and  conreja 
any  or  the  lots  or  blocka  by  a  lef  erenoe.  In  tbe  de. 
scription  thereof,  to  aucb  plat,  li  oonaUtutai  an  li^ 
revocable  dedication  to  the  public  of  tbe  atreela 
ahovn  upon  it.  Meier  v.  Fortland  C  B.  Co.  1  L.  B. 
A.  SM,  le  Or.  500. 

One  who  baa  sold  lota  with  reference  to  a  certain 


theai 


Co  the 


public  caonot  atterwaids  revoke  tfae  dedication, 
after  Ita  acceptance,  by  oonvering  the  atrip  covered 
by  the  aveoue  to  another.  Brown  v.  Btark,  SB  OaL 
sse. 

To  make  rach  dedication  oomplete,  no  formal  ao- 
oeptanoe  by  the  town  autborlUee  la  neoeaaaiy.  The 
owner  of  the  land  bolda  the  title  to  the  property 
dedicated  In  trust  for  the  publio.  San  Leandro  v. 
Le  Breton,  n  CaL  1)0 
IS  Ia  R.  A. 


WlMreaaMporiandhssbeendedloated  and  ae- 
oepted  aa  an  avenne.  and  lots  aold  wltfa  mterenoe 
thereto,  the  former  owner  oannot  vary  tbe  nature 
of  the  sbrlp  by  ber  own  •Catement  that  she  Intended 
it  only  as  a  private  alley.   Brown  v.  Stark,  nipra, 

A  iteaeial  dedication  of  land  for  putille  stiuarea 
impUea  that  tJiey  are  to  be  enjoyed  by  tbe  pubUoat 
laive,  and  tliey  ennnot  rlshtf  ully  be  appropriated 
by  ali7  aathorlttes  tor  tlie  nee  of  tbe  city  in  the 
maoacement  and  ooodoot  o(  Ita  eoonomlo  aflaiis. 
Ohurab  V.  Portland,  a  L.  B.  A.  SM,  la  Or.  13. 

An  owner  of  land  aniund  a  pnbllo  park,  the  (se 
or  which  Is  owned  by  the  olty,  has  no  veated  Inter- 
eet  therein,  auch  aa  wtll  enable  hi 
eity.  under  lauotlOD  of  t^a  Leff 
ooDtlnuing  tbe  park  and  oonvertlnc  Uie  land  lo 
other  usee.   Clarke  v.  Frovldenoe,  1  L.  B.  A.  IK  W 

B.  Lsar. 

W  here  a  paroel  of  ground  In  a  otty  of  tbe  tUrd 
class  in  Kansas  la  dedicated  for  a  public  park,  the 
olty.  and  not  the  board  of  oounty  commlsslODera,  IB 
entitled  to  Its  control  and  poMeaitoa.  Hurd  *. 
Harvey  County,  M  Kan.  BE. 

Where  a  person  has  long  enjoyed  tbe  nee  of  land 
on  a  pul)lla  square  as  appurteoant  to  bla  betel, 
which  right  was  granted  to  a  former  owner  ot  tbe 
hotel  lot.  weighing  scalea  cannot  be  ereotad  tbeceoit 
to  his  annoyance  and  Injury,  under  an  order  of  th« 
trustees  of  the  town  granting  tbe  privilege  ot  se^ 
tlngupsueb  scales  <»i  condition  that  they  should 
not  interfere  wUb  the  use  ot  other  private  propcrtr. 
Gibson  v.BlaoktKy.)  Sept.  10.  UM. 


,:jb.Goog[e 


ATTcmai-QmMMMAJ.  t.  Abbott. 


«ttienrln,  Ihej  an  the  partlMtoeiifMOelbmii, 
•nd  not  tbe  Commonivealtli. 

Am^t.  Buikiaton,  11  HeM.  A  W.  837;  &r- 


ttoa  iDN«ly,  aod  nitbout  tlia  uaeiit,  ezprcM  or 
implied,  of  tbe  city  or  town  bound  by  law  to 
keep  it  in  repair 

«1k>  i^iib  T.  &ukiJ>ion,  tvpra. 

To  conttitute  n  dedication  Uiera  mu«  *be  an 
«baiidoDBieiit  by  the  owner  to  tbe  use  of  ttie 
pabHc  ezcludTdy,  and  not  a  mere  user  bj  the 
ntbUcin  connectioD  with  a  nier  by  the  owners 
u  sncli  meMore  m  U>^  may  desln. 

Wadib.  Eatem.  p.  90S 

An  acceptance  fa  Decessaiy. 

Ttntnton  v.  TiCafceH,  8  Barn.  A  Aid.  87. 

In  tbfa  ease,  the  Town  voted  not  to  accept, 
at,  what  Is  the  same  thtoK,  to  jndeflnftdy  poirt- 
pone  tbe  eonsfderatioo  of  an  offer.    Bzpreaa 


Bmy.  Okteago,  88  lU.  822. 

There  was  none  In  this  case.  Direct  recQg- 
■Hlon  l^  the  proper  authorities  la  reqnired. 

Byit  T.  Januiiea,  3?  Vt  418;  TiOman  r. 
PiepU,  IS  Hlcb.  401;  JorOan  Trvtttu  t.  OUt, 
tt  Barb.  «). 

Tbe  owner  of  the  land  must  intend  to  make 
the  iftf  t.  and  It  most  be  accepted  by  tbe  public 
BOthorltiea. 

/TtiwwtoR  T.  T^mpleton.'n  m.  68;  OtyOtn 
T.  8bm«,  113  Mass.  S4«;  Det^  v.  AUinif,  40 


It  la  necessary.  In  the  rery  uatnre  of  thtnj;^, 
(bU  In  Older  to  ocnwtltnte  a  dedlcattoo,  there 
must  be  an  acceptance  by  the  dty  or  town  in 
which  tbe  land  dedicated  is  located.  Some- 
body that  has  a  tttnglbk  exblence  must  a«aume 
tbe  responsibility  or  obHgationa  which  may 
from  tlmQ  to  time  attach  In  respect  to  that  land. 

Bmeertv.  B«gi^  Vtg.  Oo.  4Cu«li.  889,  S40i 
mutOenT.  aioiu.  119  Hasa.  846-801;  OuHd  t. 
r,  1  Alien, 


0.  Allwst  J.,  dellTeied  tbe  opinion  of  tbe 
oourt: 

A  penoal  of  the  Tolamlnooi  evidence, 
^ded  bj  tbe  full  brief*  of  counsel,  shows  to 
our  satlafoctlon  that  there  was  an  intentfon 
on  the  part  of  the  ownera  of  the  parcels  of 
land  CMled  Ocean  Park,  Hartford  Park,  and 
Waban  Park,  to  dedicate  them  to  Ute  use  of 
the  public  aa  parka,  and  that  the  same  were 
naedby  tbe  public  enoagb  to  show  an  accept- 
ance thereof,  prior  to  the  year  1860. 

It  will  not  be  useful  to  state  In  much  detail 
die  evidence  which  lead*  to  these  results,  or 
to  discuss  the  particulars  in  which  wltoesaee 
disagree  or  contradict  each  other.  The  gen- 
eral features,  however,  are  as  follows :  In 
1808.  six  persons  united  in  a  plan  for  making 
a  place  of  summer  resort  at  Oak  Blufls  la 
Bdgartown.  One  of  them  already  owned  a 
large  lot  of  vacant  land  which  was  deemed 
■nitable  for  the  purpose.  Each  of  the  Ave 
'Others  purchased  an  undivided  siicth  part 
thereof.  A  profcBsional  landscape  gardener, 
Mr.  Copeland,  was  employed  to  lay  out  the 
fronnds  In  sudi  a  manner  as  would  be  likely 
UL.RA. 


to  attract  people  who  would  come  than  only 
for  the  summer,  and  to  Induce  Uiem  to  buy 
lota,  build  cottagea,  and  establish  a  village. 
In  1B07,  a  deed  of  tbe  premises  was  made  to 
two  of  their  number  as  trustees.  fo»  the  bene- 
fit of  the  sis  ownera:  and  in  1888  an  Act  of 
incorporation  was  obtained,  and  tbe  land  waa 
conveyed  to  the  corporation.  The  sole  pur< 
pose  of  the  contoratlon  naa  tbe  holding,  Im- 
provlnjr  and  dlspoaing  of  the  land  and  a 
wharf  then  held  by  tbe  two  truateea,  with 

Sower,  also,  to  purchase,  hold,  improve  and 
Ispose  of  other  adjacent  lands.  Stat.  1808, 
chap.  W.  At  tiie  outset,  the  original  six 
owners  constituted  all  of  the  stockholders  of 
the  corporation,  and  they  all  became  direct- 
on.  According  to  the  by-laws,  four  direct- 
ors constituted  a  Quorum,  with  full  power  to 
do  all  that  tbe  full  board  of  directors  could 
do ;  and  tbe  directors  were  to  prepare  the  real 
estate  of  the  company  for  sale,  make  sales 
thereof,  expend  all  moneys,  and  dispose  of 
all  other  property  of  the  company  in  such 


advance  the  Interest  of  the  Btockhoiders,  and 
make  such  improvementa  as  tbey  might  deem 
advisable.  Plana  for  laying  out  tbe  pronoeed 
village  were  prepared  bv  Hr.  Oopeland  show- 
ing open  spaces  not  divided  Into  lota.  These 
plana  undwwent  certain  changes  In  matt«n 
of  detail.  One  plan,  recorded  August  30, 
1867,  showed  such  an  open  space,  to  which 
on  ]at«r  plans  the  name  of  "  Ocean  Park'  waa 
given,  Uiough  with  a  change  of  limits. 
After  this,  aod  after  the  corporation  was 
fonned,  oUier  land  waa  bought,  and  a  new 
plan  was  made,  which  was  recorded  Hay  7, 
1870,  showing  tbe  three  parks  now  In  con- 
troveray  described  by  their  names.  Aftw 
this,  there  waa  no  diange  in  the  boundarlee 
of  Hartford  and  Waban  Parks,  but  there  was 
a  change  In  Ocean  Park.  A  new  plan  waa 
made,  dated  June  1,  1871,  showing  Ocean 
Park  with  somewhat  modified  boundariea, 
and  the  other  parks  aa  in  tbe  earlier  plan, 
and  this  waa  recorded  July  5,  1871,  Still 
another  plan  was  made  in  1B71,  showing  the 
'three  parka  without  change  of  limits,  and 
this  was  recorded  in  1878.  A  few  lots  were 
bargained  for  In  1867,  but  no  sales  were  actu- 
ally completed  till  1888,  after  which  lots 
were  rapidly  sold,  to  the  number  of  five 
hundred  wlbln  three  years.  Coplea  of  the 
several  plans  were  struck  off,  and  widely 
circulated.  The  printed  copies  of  tbe  plan 
which  was  recorded  August  20,  1867,  had  the 
name  of  '  Ocean  Park"  added.  Some  of  these 
were  framed,  and  bung  up  in  hotels,  steam- 
boats, railroad  stations,  and  other  public 
places.  Very  many  were  distributed  through 
the  mails.  During  all  the  period  of  settling 
the  plans,  great  pains  were  taken  to  give 
wide  publicity  to  them,  not  only  in  the  above 
methods,  but  by  circulars  and  advertisements 
calling  attention  to  them,  and  by  printing  a 
reduced  copy  of  one  or  more  of  them  upon 
letter  sheets.  Copies  of  the  plana  were  also 
kept  in  the  directors'  room  for  tree  dlstrlba- 

The  testimony  makes  it  very  plain  that  the 
eatabl  ishmeut  of  open  spaces  or  parka  was 
deemed  an  Important  feature  of  tue  scheme 


J  deemed 

more  ftltractl»e,  Asaurance*  •went  freely 
given  bj  those  having  charge  of  the  late  of 
the  loU  th&t  these  spaces  or  parka  ihoald  al- 


the  iDtention  of  thoee  interested  in  the  enter- 
prise to  make  them  open  parka,  free  to  the 
public  forever.  ThlBlisoeilremely  natural 
and  probable,  and  any  other  course  would  be 
io  unlikely,  that  evidence  of  a  contrary  In- 
tention on  tjie  part  of  anv  one  of  them  would 
be  received  with  some  aistruat.  If  the  cor- 
poration had  announced  at  the  time  of  mak- 
ing the  sales  that  it  reserved  the  right  to  cut 
up  the  open  spaces  Into  building  lots  U>  sell 
them,  after  the  village  should  be  established, 
It  would  no  doubt  have  diminished  the  sales. 
If  the  corporation  had  an  Intention  to  reserve 
this  right,  the  course  pursued  of  Inviting 
purchasers  was  Inconsistent  wiUi  common 
honesty. 

The  defendant  concedes  that  some  of  the 
original  owners  and  stockholders  in  the  cor- 
poration gave  such  assurances  to  purchasara 
and  in  various  ways  gave  wide  publicity  to 
the  plan  of  having  these  places  kept  open  ea 
public  parks ;  but  he  contended  that  two  of 
them  did  not  assent  to  this  course.  One  of 
these.  Mr.  Darrow,  died  in  18TI ;  the  other 
was  a  witness  In  the  caae.  As  to  both  of 
these,  the  evidence  is  satisfactory  to  b1)"w 
that  they  assented  to  the  plan  in  manner  and 
form  as  It  was  put  forth  to  the  public  lb, 
Darrow  at  the  outset  thought  too  much  land 
was  devoted  U>  the  parka,  but  after  discussion, 
acquiesced  in  the  opinion  of  the  majority. 
The  other  one,  while  In  his  direct  testimony 
he  denied  that  he  ever  assented  to  the  plan, 
or  that  there  was  ever  any  authority  to  bind 
ttie  owners  of  the  land  or  the  corporation  by 
a  dedication  of  the  parks  to  the  public,  yet 
admitted  that  be  knew  of  the  existence  of 
the  plans  and  of  their  being  on  record,  that 
he  had  seen  them  at  many  places,  and  that 
be  gave  awav  some  of  them  himself;  prob- 
ably some  of  each. 

The  defendant  also  suggestA  that  one  Worth 
was  interested,  and  never  assented  to  the  dedi- 
cation. Worth  held  a  bond  from  Bradley  for 
one  half  of  Bradley's  share  of  the  proceeds 
of  sales,  but  his  title  was  not  such  as  to  give 
btm  a  voice  in  the  proceedings,  or  to  make 
his  assent  or  dlss<tnt  material.  He  did  not 
become  a  stockholder  in  the  corporation  till 
1877. 

Without  dwelling  upon  various  other  par- 
ticulars of  the  evidence,  which  tend  in  the 
same  direction,  we  cannot  doubt  that  It  was 
a  part  of  the  scheme  of  the  enterprise  or 
speculation  that  the  public,  should  under- 
stand that  these  spaces  should  be  left  open 
for  public  use,  and  that  no  right  was  reserved 
to  sell  them  for  building  lots;  and  that  the 
corporation  held  out  to  Che  public  this  as- 
surance, and  at  the  time  fully  and  fairly  in- 
tended to  give  up  this  right ;  and  that  the 
two  persons  upon  whose  suppoised  dissent  the 
defendant  relies  did  not  In  fact  dissent  at  the 
time.  If  they  had  done  so,  their  dissent 
IS  Ik  R.  A. 


JODiCui.  COOBT.  Bmw., 

would  be  overbonto  by  tbe  action  of  tb* 
other  four ;  but  it  seems  to  a«  more  reasonable 
and  probable  to  suppose  that  at  the  time  they 
acquiesced,  If  they  did  not  folly  oraiour,  tn 
the  views  of  tbe  majority. 
It  is  not  necessary  to  go  nloely  Into  Uie 

auestion,  at  what  time  the  intention  todevot* 
lese  open  spaces  fa>  tbe  public  became  fully 
formed.  There  certainly  was  an  lntentl<w 
that  some  spaces  should  be  left  open,  at  an 
earlvday.  Beftne  the  carp(»«tion  was  created 
a  plan  showing  sodi  spaces  was  prepared 
and  put  on  record.    Some  changes  wwe  aft«r- 


I  made  in  the  boundari 


:S" 


Tbe  land 


purchas 

The  limits  of  Uiese  three  several  open 
spaces  were  finally  settled  after  the  corpora- 
tion was  formed.  For  a  time,  there  was  a 
somewhat  fluctuating  Intention,  so  far  as 
limits  and  boundaries  were  concerned.  But 
the  limits  as  shown  on  the  last  two  plans 
may  be  taken  as  representing  the  final  con- 
clusion of  the  corporation  as  to  the  limits  of 
tbe  spaces  that  were  to  be  left  open. 

The  fact  thai  not  much  was  done  to  adom 
these  spaces,  and  that  the  corporation  itself  ' 
did  whatever  was  done  in  this  respect,  and 
to  some  extent  it  seemed  to  exercise  a  certain 
control  over  tbe  land,  to  not  of  much  weight 
in  opposition  to  the  conclusion  to  which  ws 
have  cume.  The  chfef  element  of  a  public 
park,  in  such  a  place,  at  lea^  till  tbeviltags 


It  had  M 

when  parks  are  established  for  public  use, 
the  municipal  authorities  exercise  control 
over  them.  It  was  not  so  here.  Whatever 
was  done  was  done  bv  the  oo^Kiratlon, 
which  to  some  extent  did  what  municipal 
authorities  usually  do.  Washb.  Easem. 
*I40,  147.  156.  The  corporation  was  inter- 
estral  In  pushlBK  Its  speculation,  and  as  long 
as  it  had  many  lots  left  for  sale  it  did  some- 
tbing  for  the  parks ;  but  afterwards  they  were 
much  neglecled. 

On  the  whole,  we  think  the  evidence  is 
Bufflcient  to  show  an  offer  to  the  public  of  th« 
spaces  shown  on  the  last  two  plans,  as  Ocean, 
Hartford  and  Waban  Parks. 

In  At^-Gm.  v.  WMtn^,  187  Mass.  «», 
wliere  a  majority  of  the  court  thought  ther» 
was  not  sufficient  evidence  of  such  an  inten- 
tion, the  evidence  of  dedication  was  far  less 
strong. 

The  acceptance  of  such  a  dedication  at 
common  law  need  not  appear  of  record,  and 
need  not  be  bv  Uie  town.  The  acceptance  1* 
by  the  public  at  large,  and  the  principal 
thing  to  show  it  is  used  by  the  public. 
Washb.  Easem.  nSS,  189,  140.  There  Is  no- 
need  of  a  formal  grantee.  The  foe  remains- 
in  tbe  original  owner.  Cineinnaii  v.  White, 
81  U.  B.  S  Pet.  4SI,  6  L.  ed.  4S2.  No  assent 
of  the  town  is  necessary,  because  no  burden 
is  put  upon  the  town,  as  in  the  case  of  a. 
way.  The  Improvemeuts  upon  a  park  thus- 
dedicated  are  left  to  be  made  by  those  who 
are  interested.  The  town  msy  take  it  up, 
or  it  may  be  left  to  individuals.    If  In  a. 


..oo^^lc 


lt»L 


WATtnrr^  Rmutoib  Go.  t.  Citx  or  Fjox  Riteb. 


■euide  summet  resort  no  ImproremenU  Kt 
all  ate  made,  tbere  will  still  be  some  benefit 
from  lukviDg  k  space  left  for  air,  and  for  an 
open  nnobsancted  prospect.  Whether  the 
easement  of  a  pabtlc  psrK  could  be  accepted 
meielT  bj  miojiag  an  unobstructed  view 
over  It  of  tbe  ocean  need  not  be  considered. 
Various  other  acts  of  use  of  all  the  parks  are 
iiiown,  suSQcleot  to  show  an  acceptance  of 
them  by  the  public.  Suob  acceptance  need 
not  be  very  speclflc. 

Tbo  defeodiuit  contends  that  such  accept- 
ance "lUst  Lave  been  by  the  Town  of  Edftar- 
town  origlnallr,  or  by  the  Town  of  Cottage 
Oitj  afterwards.  The  chief  argument  In 
support  of  this  view  Is,  that  thwe  must  be 
•omebudj  who  can  be  held  responsible  for 
the  abatement  of  a  nniaance.  it  one  should 
exist  upon  the  property ;  and  that  If  the 
dedicattoo  is  not  to  the  town,  and  accepted 
by  Uie  town,  there  Is  Tirtnall/  no  owner  of 
tiie  property.  This  argument  is  of  force,  but 
the  technical  answer  is  that  the  fee  remains 


ment  is  not  in  the  town,  but  It  is  in  the  pub- 
lic at  large.  There  may  be  inconvenieiices 
in  this  doctrloe,  In  cases  which  are  supposa- 

ble: '^• 

recogniiedss  in 'force  in  this  Commonwealth'. 
Mbot  V.  Cottagt  Oity,  148  Mass.  SSI,  8  New 
Eng.  Rep.  776.  We  need  not  coosiiler 
wliether  Uiis  mode  of  accepting  a  park  has 
iKen  done  away  with  by  Stat.   18Si,  chap. 

in  J. 

'I'Jie  defendant  further  contended  that  he 


protected.     This  argument,  however,  

pievail,  for  two  reasons.  In  the  first  place, 
purchasers  of  real  estate  must  take  notice  of 
such  a  fact  as  a  dedication  to  the  public.  In 


are  various  inBrmlties  to  which  titles  which 
appeargoodontherecordsare  expoeed.  ^- 
lupM  T.  Bagen,  140  Mass.  610,  0  New  Eng. 
Bep.  207,  and  cases  there  cited.  If  a  dedi- 
cation has  become  complete,  the  original 
owner  cannot  afterwards  resume  control  or 
convey  the  land  free  from  the  easement  of 
the  public,  any  more  than  if  the 


Greenl.   Bt.  8  668 ;  Jf.    E.  OhwA    TnutM* 
v.  Sob^nn,  88  N.  J.  L.  18. 

But,  moreoTcr,  in  the  present  case,  the  de- 
fendant was  fully  put  uTCin  Inquiry  as  to  the 
facts,  and  made  a  latiorloiis  Investintlon  of 
tbem,  but  came  to  a  conclusion  eiuer  upon 
the  law  or  upon  the  tacts  different  from  Uiat 
which  we  have  reached.  Under  such  circum- 
stances, it  cancot  be  held  that  he  was  a  pur- 
chaser without  notice.  The  price  which  be 
paid  was  far  less  than  the  value  of  the  land, 
provided  the  title  was  clear,  and  whatever 
may  have  been  the  defendant's  opinion  as  to 
the  validity  of  his  titls,  be  certainly  had 
reason  to  know  (hat  It  was  liable  to  be  ques- 

J)»ertt  fir  Ih*  plaintiff. 
UL.R.A. 


WATDPPA  RESERVOIR  Ca 
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(.  Th«  title  to  creat  ponda  passed  nndar 
deeds  bom  PlTmoutb  Colon;,  which  plainly  lo* 
tended  to  oodtot  Oiem  alchouirb  the  Intendoo 
appears  onl;  from  the  habendum  olanaea  or  ths 
deeds,  no  msatlon  of  them  belns  found  In  the 
sraDlIng  obuMes. 


niited  two  jwara  after  the  Colonial  Or> 
dinaaee  of  1647i  disclarinx  the  publle  riKhta 
In  sreat  ponds,  became  law.  with  boundaries 
nearJr  ooinoident  wHti  those  of  s  prior  private 
land  Kiant,  will  not  cause  toe  territory  em  biaoed 
therabf  to  be  tteated  as  town  propert;  In  deter- 
mining the  application  ol  U>e  onUnanoe  to  ponds 
sliuated  therein,  where  the  town  li  not  shown  to 
have  evn  assumed  propcletonhip  over  the  land 
or  ponda,  and  the;  appear  to  have  been  alwan 
dealt  with  SB  private  property. 

S.  nte  Finite  la  a  great  pond  vrtaloli  had 
been  appropriated  to  prtwate  pereoaa. 
and  wu  held  by  them  M  private  proimnr  at  the 
time  the  Colony  Ordbianoe  of  1M7,  deelarliv  tlks 
public  rlg-bts  in  gTeat  ponda,  beosme  operative 
were  not  aSeoted  by  that  ordinance. 

4.  Where  a  eoloay  eoaTejred  a  porlioB 
of  a  p«at  pond  to  pilwate  ewaera  prior 
M  the  takinc  effeet  of  the  Ordlnanoe  of  UtT, 
wbleb  declared  the  pubUo  rlcbts  In  (leat  ponds, 
DettlMT  it  nor  Its  subsequent  sranlee  of  the  re- 
uudnles  portion  could,  as  owner  and  apart  tmm 
the  ezerctss  of  soverslsn  powers,  draw  off  the 
IT  of  the  pond  to  tbe  detriment  of  the  prior 


B.   AlthoaKhtheOrdlaanfl«oft64f.de< 

,^_    ^--ite  la  great 

...,  laFljiBeath 

part  of  uie  common  law,  tbe  flotliHi 
that  tbe  oommon  law  has  existed  Immemorlatl; 
does  not  reQulra  its  appltoaOon  to  transaoUons 
which  arose  prior  to  the  Provlnoa  Oharter  which 
made  luoh  law  applloaUe  therein. 
8.  A  eiwporatloa  oo»po*ed  of repr— ea 
tatlwee  of  the  aeveral  mill*  owntnc  water- 
power  on  a  river,  which  ha»  built  and  nulntalDa 
a  dam  at  the  outlet  of  the  reservoir,  and  controls 
the  whole  iraterpower  In  the  Intereat  of  (be 
owneta  for  their  beoeflt,  may  sue  to  enjoin  third 
peTSona  from  drawlnx  water  traat  the  reservoir. 

(Beplember  a,  UiU 
A  FPEALB  by  complainants  from  decrees  of 
n.  the  Superior  Court  for  Bristol  County  dis- 

mlaalDg  bills  filed  to  enjoin  defendant  from 
drawing  water  from  the  Waluppa  Ponds.     B*- 

Nora.— Tbls  subject  has  received  extended  trra^ 
meoClD  a  note  appended  to  Henrjv.  Newburyport 
IMaas.1  G  L.  B.  A.  ITv.  See  also  Watuppa  Reservotr 
Oo.  V.  TBll  Blver.  1  L.  B.  A.  Ml.  UT  Man.  SU;  Pro. 
prtetois  of  Hilli  V.  Bralntree  Water  Supply  Co.  i  I. 
R.  A.  nz,  Itt  Haea.  OS:  Temald  v.  Knox  Wool  Co.  f 
L.  B.  A.  tfii.  B3  Ue,  4£:  Atty-Qen.  r.  Bevare  Oopps* 
Co. »  L.  B.  A.  tUl  m  HSM.  ML 


See  also  18  L.  R.  A  670, 078;  S8  L.  R.  A.  188. 


y  Google 
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HuftMJKUSCTTS  SOPBXKB  JODtCUL  COURT, 


The  fftcta  nre  Btaled  in  the  opinion, 

Matn.  E.  R.  Hoar  and  J«>intiic«  A 
BF»r*oii.  for  ftppeUanli: 

The  title  to  the  Watuppa  Pondi  wu  In  the 
OoImij  of  PWmontb. 

It  owned  the  aoH  and  ttie  waters  and  bad  a 
right  to  convey  the  same. 

If  It  ImpoMd  no  condtUoDS  or  restriction*  In 
lis  deed,  tbe  grantee  would  hold  upon  the  same 
oonditiont  on  which  the  State  held  It  and  no 

Ctka/r  SapidM  A  if.  B.  R.  L.  Co.  v,  CourU 
right,  88  V.  5.  21  Wall.  810,  S2  L.  ed.  682; 
VannMe  t.  ffainei.  7  Ner.  249. 


doubtful  cnnstnictlon  where  the  construction 
is  to  be  In  favor  of  tbe  public 

See  Hoii/ok*  W.  P.  Oo.  t.  J^ymon,  82  U.  S.  IB 
Waa  600,  21  L.  ed.  isa. 

It  fa  to  be  construed  aa  hnj  private  grant 
would  be  conBlnied. 

BeiUm  r.  mOardtiM,  18  Allen.  156,  107. 

The  Kiant  Is  abaolnte  and  unlimited  on  lU 
face.  Unless  controlled  brsomestatuteof  the 
Colonf  UmltlDg  and  reetricting  tu  operation, 
Uie  riparian  ownerg  of  the  "mill  lot  cannot 
be  deprived  of  the  natural  flow  of  tbe  stream 
without  compensatloD.  No  Ifgialatlon  subse- 
quent to  the  grant  can  devest  them  of  any  part 
of  it 

Dartmovth  OoOdoe  v.  Woodteard,  17  U.  8.  4 
Wheat.  518,  4  L.  «d.  62S-,  Moldta  v.  Janut,  11 
Mass.  396i  Coolev,  Const  Llm.  880;  Ein^  v. 
Jkdfiam  Bank,  10  Mass.  4S4;  Jotui  y.  Jonu,  S 
Cent.  Rep.  891, 104  K.  T.  284;  OtdarBapidt  A 
M.  R.  R.  L  Oo.Y.  Coiartnght,  tupra;  Nw)  OrUant 
Oat  L.  Co.  T.  Lmtiiiana  L.AKP.A  MfO-  Co- 
lli D.  8.  6B0.  S9  L.  ed.  61«;  Hontwete,  Priv. 
Corp.  %  41«;  Bretmy.  OrarU,  11«  D.  U.  807,  £V 
L.ed.098;  ITanwi  r.  (Aar(«tM»R,  3  Onj,  84. 

When  a  State  sella  a  water  privilege  it  canoot 
prevent  tbe  {iroper  and  reaKoable  use  of  it,  nor 
derogate  from  the  beneficial  tne  of  lis  grant. 

Union  Mia  A  Min.  Oo.  v.  Veni»,  %  Bawv. 
17S;  J}w>n  Mia  A  Mia.  Go.  v.  J)oTigbfrB.  Id. 
490. 

A  legislative  grant  cooveTS  with  It  all  the 
fruits  and  cHecla  of  it, 

IVnonntMV.  TTiUMtM,  7  Humph.  80;  Shep. 
ToncOi.  88;  Booi  t.  Ntu  York  dS.&Oo.  18 
Barb.  80. 

Until  1892  the  Ordinance  of  1S41-47  had  no 


Retervoir  Oo.  v.  FaU  River.  I  L.  R.  A.466, 147 
Mass.  66(1. 

A  grant  in  Hassachusetta  Colony,  prior  to 
1941,  of  a  pond  by  a  town,  would  have  been 
valid. 

Benj/  V.  Raddin,  11  Allen.  580. 

A  znint  of  land  by  a  State  Is  a  contract  gov- 
erned by  the  laws  In  force  when  it  is  made,  and 
is  protected  by  the  Constitution  from  impeach- 
ment by  a  subsequent  law. 

Wallctr  V.  WMUAmd.  88  U.  8. 16  Wall.  814, 
SI  L.  ed.  867;  Jackion  v.  Lamphin,  28  U.  6. 8 
Pet  880,  7  L.  ed.  679. 

The  fact  that  In  the  deed  rivers,  waters,  etc., 
are  not  spedflcally  named,  makes  no  difference 
to  the  deed's  leral  effect  tn  conveying  all  the 
water  rights  and  privU^gea  which  by  law  bd- 
18L.R.A. 


perialned  to   the  land    bordering  upon  tht 

WhitTiei/  V,  JnetUr  Cotton  MtiU,  7  L.  R  A. 
618. 161  Mass.  896. 

If  tbe  State  owned  a  part  of  one  of  Ihest 
ponds  it  would  have  no  right  to  dlTort  tbe 
waters  or  do  anything  lo  or  with  them  tbat 
would  Impair  or  Interfere  with  the  rights  of 
other  parties  In  the  waters  of  the  pond. 

AttyQtn.  v.  Beiiert  Copptr  Cb.  9  L.  B.  A. 
610.  163  Mass.  444. 

The  Ordinance  of  1641-47  applied  solely  to 
ponds  lying  In  common,  which  mesns  pondi 
□ot  previously  conveyed  or  appropriated  in 
whole  or  in  part  to  any  particular,  person  or 
persons. 

Tvdor  V.  Cambridgt  Wattr  Wor]i»,',l  Allen, 
164. 

Mntn.  James  F.  JKckson  and  Edward 
nsB^nBOn.  for  appellee; 

The  Commonweal^  Is  the  abaolnte  owner  of 
great  pondi,  holding  them  as  Imstee  for  the 
public  uses  and  enjoyment,  t^  a  title  similar  to 
that  which  It  has  In  navigable  riveis  and  tide 
waten,  and  no  private  rights  of  properiy  exist 
in  such  ponds. 

Wen  iiMtery  v.  Stoddard,  7  Allen,  188; 
Fainer.  WaxU,  108 Mass.  ISO;  flwv.  8al«n  S 
D.  Agvedwt  Oo.  Ill  Mass.  37;  Eittinger  r. 
Bitmet,  121  Mass,  SB9;  AOs-Oeit,  v.  Jamaita 
I^nd  Agveiua  Oarp.  188  Mass.  861:  Watuvpa 
Retarwir  Oo.  v.  FaU  Riwr.  1  L.  R.  A.  466,  147 
Ubbs.  648. 

The  reasoning!*  similar  to  that  gov«mtDt-tbe 
consideration  of  public  and  private  flsbei7 
rights. 

OoU  T.  Baitham,  188  Mass.  «S. 

The  principle  already  applied  to  owners  on 
the  shore  la  applied  lo  ownera  upon  the  outlet 

Fernald  v.  Snom  Wool.  O).  7  L.  R.  A.  469,  88 
Ho.  48;  Fav  ▼.  Saletn  A  D.  Amtdttet  Co.  Ill 
Maas.  37;  Fottm-Y.  Bow, 8  New  Sng.  Rep.  167, 


1411b 


s.  86T. 


Tbe  Ordinanoe  of  1047  Is  not  only  In  forct 
throughout  the  whole  territory  of  this  State, 
but  Its  rule  was 'established  sa  the  law  of  the 
Plymouth  Ookiny, 

Ainfcm-  ▼.  Batet,  IS  Pick.  806;  Watvppa  Bet- 
ertotr  Oo.  v.  F<a  Stttr,  1  L.  R  A.  466,  147 
Mass.  048,  066. 

The  principle  of  the  Ordinance  of  1647  wsa 
an  active  rule  of  law,  applicable  to  the  Wa- 
tuppa Pond,  In  tbe  years  {1660, 1686)  when  the 
grants  now  relied  upon  by  platntlSi  were  made; 
and  to  avail  plaintiffs  It  must  be  found  that  the 
grants  "  conveyed  to  them  the  title  lo  the  ponds 
or  (he  waters  tnereof," 

Ibid. 

Tbe  graota  roust  be  construed  with  referenc* 
to  the  rules  of  law  existing  at  the  time  they 
were  given,  including  the  rule  found  In  th^ 
Ordinance  of  1647. 

Bishop,  Cont.gg466,460:  Dammany.  Comr 
mi-umert  of  8.  is  U.  LandM,  4  Wis.  414. 

The  terms  of  these  grants  are  to  be  taken 
most  strongly  against  the  grantees  and  Infavor 
of  the  granuir;  and  the  grants  will  not  be  held 
to  include  the  Watuppa  Pond  "  unless  It  Is  In- 
cluded in  its  terms  by  express  word!  or  necea- 
sanr  Implication." 

Watuppa  Rettrwir  Oo.  v.  fUI  Bi9ir,  tuprat 


.Google 


Watdtta  Bmmktoi*  Oo.  t,  Oixy  ov  Fali.  Ritmb. 


an 


,  4B1,    493,    408: 

.. ,  .  JUi"     -*-     - 

lonl,  42  Ha.  OSS;  Martin 
U  Pec  367, 10  L.  ed.  S»7. 

Hie  PocaiMt  grant  mentioiu  "  pondi "  In  the 
habendnm  gImmc;  "aDd  7et  if  the  iblng  grmnted 
be  ool*  In  tbe  habendum  aod  not  io  the  prem- 
hoe  4^  the  deed,  the  deed  will  not  paMiL" 

8bep.  Touch.  7S;  3  Greenl.  Orabe,  title  83, 
chap.  31,  SS  W,  78,  TO;  Bumtur-r.  WtUiafM,  6 
Ham.  183,  176;  PfnticA  v.  Bitanu,  11  HeL 
813,  8U:  Ooo^itb  t.  OibU,  B  Bam.  A)  a  709, 
717. 

Etbii  if  the  word  "pondB"  were  expreealf 
mentloDed  In  the  giaDttng  clwue.  It  ibould  not 
be  beld  to  include  great  poodi  bdd  in  truet  for 
the  public  by  tbe  gnnlor. 

Beg.  T.  SorthvnOeriand,  Flowd.  810. 

If  the  (ems  of  the  granta  are  ambigooua  ai 
to  the  great  ponds,  endence  of  coutempora- 
neoos  aod  iong-cooiliiaed  u*age  ii  admlsaible 
(o  aecerlnln  the  intent 

M(Ver»  V.  eoodma,  3  Mua.  477;  Chad  t. 
Tilmt,  i  Brod.  A  Btng.  408;  Dvie  qf  Btavfort 
T.  BMiTtua,  8  Eicb.  42G;  Jackten  ▼.  "WooL  18 
Johns,  846. 

If  anr  title  in  tbe  pond  puwd  to  the  Propri- 
etora  of  Freetown  or  of  Pocaiwet,  it  was  tbe 
legal  title  only,  the  benFllclal  right  remainlog 
bi  tbe  pablic  The  Proprieton  never  altempted 
toeon*ef  to  a  private  pereon.  If  tbCT  bad  eo 
atteiQptea  it  would  have  been  "  in  violation  of 
law  and  of  no  effect." 

A^Oa-Oen.  t.  Bntrt  Oopptr  Oi.  9  L.  R.  A. 
no,  1S3  Mv«.  444. 

The  granta  must  be  construed  witb  reference 
to  the  Htuaiion  of  tbe  partlee,  the  stale  of  the 
coontry  and  of  tbe  thing  granted. 

Aiatnnt.  Fro&ingbam^'AxK.  SSS;  O^m.  t. 
liNtery,  0  Qra;,  4S1,  468. 

Bodies  of  [voprielara  bore  s  semi- political 
character,  and  slibongh  for  certain  purposes 
tbcT  have  been  held  to  poesefs  some  of  the 
ligDts  of  ordloarr  lenanla  in  common,  yet, 
whether  under  Ine  name  of  "proprietors, 
"freemen, "  or  "  townsmen,"  their  organi^tlon 
larRel;  partook  of  a  public  nature. 

Com.  T.  Boafrury,  tttpra;  Anpell  &  A.  Corp. 
!rof  r  -  "'    '  "■—  "      -" 


_.  .  .  «  (uch  bodies  In  bolb  colonies.  __  ._ 
thor  meetings,  orders,  etc  Both  Pocasset  and 
the  Freemen's  purchase  were  Incorporated  as 
towns  soon  after  the  aetttewent.  Tbe  former 
became  Tivertoo  (1604)  and  the  latter  Freetown 
UA88),  When  tbe  boundary  disputes  with 
Freetown  (Rep.  10)  were  eeitled  in  1700  the 
wreement  was  made  between  "  the  proprietors 
OT  Freetown"  and  "tbe  proprietors  of  Tiver- 
ton." The  line  th^  agreed  upon  continued  to 
be  tbe  division  line  heiween  the  two  towns. 
Fttwler's  Hist.  FaU  River,  pp.  21,  63. 

BoIm«Bt  J.,  delivered  the  opinion  of  the 
court; 

Theae  are  the  same  cases  which  are  reported 
fai  147  Uasa.  548.  Since  that  decision  other 
focta  have  been  added  to  the  agreed  statement 
and  the  cases  have  been  reargued  with  refer- 
ence not  only  to  tbfi  facts  now  first  appearing 
bnt  also  to  the  old  ones,  and  we  have  been 
asked  to  reconsider  our  former  Judgment. 
We  intend,  however,  to  express  no  opinion 
18L.R.A. 


on  the  questions  passed  on  then.  hecauM 
apart  from  the  ^uestiona  upon  which  our 
opinions  were  divided  we  are  agreed  that  the 
plalntifls  now  make  a  case  calling  for  the 
interposition  of  this  court. 
The  plaintiOs  are  succesaon  in   title  to 

Cteee  of  Plymouth  Colony,  to  whom  the 
under  and  on  both  aidea  of  the  outlet 
of  the  pond,  the  Fall  Biver,  to  a  point  below 
tbe  plaintiS's  dent,  was  conveyed  as  part  of 
a  large  tract.  This  coovcyonce  was  made  on 
March  C,  1680,  to  Church,  Gray  and  others, 
and  Is  known  as  the  Pocasset  ^ranl  or  pur- 
chase. The  territory  described  in  tbe  grant- 
ing clause  of  the  deed  included  the  whole  of 
the  South  Watuppa  Pond  and  a  large  part, 
but  less  than  half,  of  the  North  Watuppa 
Pond.  The  habendum  la  "all  the  above 
mentioned  and  hounded  lands  with  all  and 
singular  the  woods,  waters,  coves,  creeks, 
ponds,  brooks,  benefits,  proflta,  privileges, 
and  hereditameots  wbstsoever  in  before  aris- 
ing, accruing,  belonging  or  thereto  anywaya 
appertaining,  or  to  any  part  or  parcel  tliere- 
of.^  The  plaintiffs  also  own  other  land  on 
the  Fall  River  as  successors  In  title  to  other 
grantees  of  Plymouth  Colony,  to  whom  an- 
other large  tract  was  conveyed  In  1806,  In- 
cluding all  of  the  North  Watuppa  Pond  not 
embraced  In  tiie  Pocasset  grant.  This  Is 
known  aa  the  Freemen's  purchase. 

The  new  questions  concern  the  effect  of 
these  deeds  and  mon  especially  of  the  Po- 
casset grant  Leaving  tlw  Ordinance  of  164T 
on  one  side  for  the  moment,  we  are  of  opinion 
that  that  grant  purported  to  convey  tbe  ponda 
and  waterpower  emhtaced  within  Us  bounda- 
ries to  the  grantees  aa  private  owners.  It  is 
argued  that  great  ponda  not  being  mentioned 
in  the  granting  clause  they  must  be  taken  to 
be  excepted,  and  that  the  babendnm  cannot 
increase  the  gift.  But  no  such  technical  ar- 
gument can  be  allowed  to  pravail  against  tbe 
plain  meaning  of  one  of  our  early  deeds,  if 
It  ever  would  have  prevailed  in  a  case  tike 
this  anywhere.  In  the  conveyances  made 
early  afl«r  the  settlement  of  the  country,  arti- 
ficial rules  yield  to  the  Intention  to  be 
gathered  from  the  four  comers  of  the  instru- 
t,  pToptts'inopiameon  ... 
SeAooi  V.  Andrmet.  B  Het.  S84,  093 ;  Bern/ 
V.  Raddin,  11  Allen,  077,  681. 

It  Is  argued  also  that  tbe  title  of  the 
grantees  is  to  t>e  dealt  with  on  the  same 
footing  aa  the  title  of  a  town,  and  therefore 
as  subject  to  the  Ordinance  of  1647  when  that 
became  the  law.  If  so.  then  if  the  land  at 
the  outlet  of  the  pond  naa  held  undivided 
by  the  original  proprieton  until  after  the 
Province  Charter  (1603),  it  might  follow 
that  the  former  decision  In  this  case  was  still 
applicable.  The  Town  of  Tiverton  was  in- 
cornorated  In  1694,  with  boundaries,  it  is 
Baio,  nearly  coincident  with  those  of  tlie  Po- 
casset grant.  Moreover  we  presume  that  there 
Is  no  iloubt  that  "  in  the  early  settlements  in 
the  country,  proprietors,  commoners  and 
towns  were  oflcn  confounded. '  2  Dane,  Abr. 
608.  If  we  bad  before  us  a  case  where  after 
a  grant  of  land  and  a  great  pond  to  proprie- 
tors the  aame  gr^uiteeB  or  their  successora  were 
incorporated  at  a  town  and  thereafter  the 
town  had  assumed  to  act  as  the  proprietor  of 
17 
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tbe  luid  tad  pond,  ani  In  that  atkte  of  things 
the  Ordinance  of  IMT  came  Into  openiion, 
we  might  hesitate  to  laj  that  the  pond  was 
Dot  within  th«  scope  of  the  ordinance.  Wt»l 
So^ury  V.  Stoddard,  7  Allen,  168,  171.  But 
the  elements  of  tbe  case  supposed  or  of  anj 
equivalent  to  It  are  wanting.  The  original 
conveyance,  the  Pocsaeet  grant,  In  not  a  grant 
to  or  the  Incorporation  of  a  town.  It  Is  a 
•ale  of  land  as  private  property  to  private 
Individuals  for  a  substantial  sum  of  money. 
As  we  have  said  this  Bale  embraced  the  water 
right  now  claimed.  Bo  far  as  appears,  or  as 
we  have  any  reason  to  suspect,  the  whole 
land  acd  water  rights  conveyed  have  been 
dealt  with  as  private  property  from  that  day 
to  Ukla.  There  1*  no  ground  for  saying  that 
when  the  Ordtnaaoe  of  1647  became  law  in 
the  Plymouth  Colony  or  at  any  later  moment 
It  found  Itie  Watuppa  ponds  tbe  property  of 
the  Colony  or  of  a  town  or  in  a  like  position 
for  the  purposes  of  the  ordinance.  We  may 
add  that  the  Town  of  Tiverton  was  not  in 
eziitence  until  two  years  after  the  dale  of 
tbe  Province  Charter  which  it  seems  Is  to  be 
taken  aa  the  date  when  the  Ordinance  of  1647 
waa  extended  to  Plymouth.  Litdiflelit  v. 
Seittiate.  186  Mass.  89,  46,  47. 
There  Is  no  doubt,  of  course,  that  If  the 

Knd  and  the  rights  claimed  by  the  plalntlSs 
i  been  appropriated  to  private  persons  be- 
fore the  oral  nance  went  i  nto  effect  those  rights 
remained  unaOscted  afterwards.  Berrj/  v. 
Saddin,  11  Allen,  STT,  Aeain  we  do  not 
anderstaud  it  to  be  disputea  that  if  the  orig- 
inal Pocasset  grantees  got  a  private  right  lo 
Uie  waterpower  now  used  by  the  plaintiffs, 
and  did  noL  lose  It  at  the  date  of  tbe  Province 
Charter,  the  plaintiffs  now  have  it.  It  seema 
to  be  plain  that  whatever  mill  or  water  rlehts 
the  Pocasaet  grantees  had  at  the  moutu  of 
Uie  pond  they  conveyed  to  the  plaintiff's 
predecessors  In  title.  Finally,  if  tbe  whole 
of  the  Watuppa  ponds  was  Che  subject  of 
private  owneiship  or  if  the  colony  retelned 
a  part  of  one  subject  to  its  conveyance  of 
the  rest  to  the  Pocasset  grantees,  the  other 
owner,  whether  the  grantees  of  the  Freeman's 
purchase  or  tbe  colony,  In  its  capacity  of 
owner  and  apart  froni  the  exercise  of  sover- 
eign powers,  could  not  draw  off  the  water  to 
tbe  detriment  of  the  Pocasset  grantees.  Bee 
Tudor  V.  Oao^>ridge  Wafer  Work*.  1  Allen, 
164 ;  Smith  v.  Moodiu  Water  P.  Co.  88  Conn. 
460. 

The  only  question  which  remains  is 
whether  the  Onlinance  of  1317  modides  tbe 
conclusion  to  which  we  have  come  apart  from 
It.  This  may  be  answered  in  a  few  words. 
In  Liltkjteld  v.  SrituaU.  186  Mass.  89.  40,  it 
Is  said  that  there  is  no  eufflcient  evidence 
that  the  ordinance  was  the  law  of  Plymouth 
Colony  before  its  union  with  Maseochuselts 
under  the  Province  Charter,  and  on  the  next 
[lage  the  tiroo  when  the  Province  Charter 
pasBed  the  seals  Is  indicated  as  the  moment 
when  we  are  to  take  it  that  the  ordinance  be- 
came applicable  to  that  part  of  the  StAte. 
It  is  true  that  when  It  did  become  applicable 
it  became  so  ss  part  of  the  common  law  and 
that  the  fiction  generally  applied  In  respect 
to  the  common  law  is  that  It  Is  only  de- 
clared by  the  courts  and  has  existed  Imme- 
UL.RA. 
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morially.  But  when  the  Oidlnanoe  of  164T 
U  said  to  be  part  of  the  common  law  of 
Plymouth  all  that  Is  meant  ia  that,  aa  wa 
■aid  in  UtehfiOd  v,  SeitvaU,  it  has  been  ex< 
tended  to  that  territory  by  usage  and  by 
judicial  decision.  8uch  an  extension  doee 
not  necessitate  a  Action  that  the  law  baa 
been  so  always,  which  would  be  as  unrea- 
sonable as  a  dhange  of  private  rights  In  the 
guise  of  a  declaratery  statute.  It  Is  fiction 
enough  If  we  assume  that  the  common  law 
of  Plymouth  conformed  to  tbe  ordinance  from 
tbe  date  of  the  Province  Charter,  a  date  too 
late  to  affect  the  plaintiffs  in  this  case.  An 
illustration  may  be  suggested  from  our  com- 
mon law  as  to  prescription.  This  has  con- 
formed to  the  Stetuto  of  Limitations  as  they 
have  been  altered  from  time  to  time.  Mettin 
V.  Whidiv.  10  Pick.  aOO,  397 1  Bdton  t. 
Muniett.  10  Allen,  U7,  563;  CooUdffe  r. 
Leartud,  8  Pick.  004.  But  we  do  not  auppoae 
that  It  would  be  argued  that  when  tbe  Stat- 
ute was  changed  tbe  common  law  was  changed 
for  past  time,  retrocpectively,  so  that,  for 
Instance,  tbe  use  of  a  way  for  twenty  yean 
while  tbe  Btetute  of  1786,  chap.  18,  was  In 
force  should  now  be  held  to  have  gained  a 
right,  although  at  the  time  it  waa  Insufflcieirt 

There  ia  no  question  made  as  to  tbe  rem- 
edy,  if  the  plaintiff's  rights  are  established. 
TuOer  v.  Oambridot  Waiar  Work*.  1  Allen. 
184. 

We  regard  what  we  have  said  as  sufficient 
to  establish  the  rights  of  the  Troy  Cotton  M 
Woolen  Manufactory.  It  owns  the  land  at 
the  outlet  of  the  pond.  This  being  so,  prob> 
ably  It  Is  not  regarded  as  material  whether 
an  injunction  shiUl  be  issued  in  the  case  of 
the  Watuppa  Company  also.    That  Is  a  cor- 


however,  from  the  facts  a 
built  and  is  in  possession  of  a  dam  at  the 
outlet  of  the  pond  and  controls  the  whole 
waterpower  in  the  Interest  of  the  owners  ti3t 
their  benefit.  We  are  disposed  to  think  that 
it  shows  a  sufficient  possession  under  the 
title  of  the  owners  to  warrant  the  issuing  o( 
an  Injunction  in  Its  behalf. 
Deertt^or  plairttifi. 


Wilbur  H.  POWERS 


A  Bota'payaUe  "wIwb  th«  UnHftd 
StMtaa  pBff*  Judgmanta  of  the  Court  ot 

. J  of  Alabama  QalmE  In  the  ao-oalled 

ime  due  irhen  a  dividend  had 


TXoTu.—Jtulget  of  Cburt  ef  CommlMtonan  ot  Ala- 

bama  Claims. 

The  Judges  of  the  Court  ot  Oonnnlssl oners  ot 

Alabama  Clsims  hold  their  offlees  while  the  oourt 

ixlsi.  DBleM  thev  are  lawfuUr'  r*- 


isn. 


PovxM  T.  HAsinns, 


been  paid  upon  ndh  potDcn  of  tbe  JudKUtia  u 
to  nilanDtUlr  eztumt  the  fond  mppUMble  to 
them.  hiU  larnwDt  wm  noCneoeawr. 
a.  EMib  Mpfti***  ltM>  or  an  ■«aomt 
upon  whioh  miit  la  laought  naj  be  Doopoaed  of 
■eranl  etommM  If  kU  Mkeo  toiretber  ooiutlUite 
bat  ■  Mwle  Itam  ot  obvf*  upon  the  Mme  subjeot 

8.  TbatoMOfM 


which  auLr  beaczeed  npon. 


oftb*  trial  eonrt  Id  mi  boUod 
oompenntion  toTKOUilKMOonimlMloiieimta  take 
teulmoDT  under  appolntmeDt  br  tbe  Court  of 


Court  will  Dot  TwelTe  k  oopt  of  the 
taiued  br  that  oomt  t 
terialltlbould  bare  bean  put 


attonwr'l  wUbdrMwal  from 
bmtkam  it  !■  BnialMd,  eran  wlUiootthe 
t  of  Ua  oUeot  or  the  oonil,  wlU  not  d«prlTS 
tlw  risht  to  oompeniaUan  for  aervloca  al- 
'  If  It  WM  for  good  oaiise  upon 
Mand  tbe eilaat  wai dm  pnja- 


s,imu 

3  ru1]ii(ta  of 

_.    _.,  ;   for   Suffolk  Coiuity 

le  duiingtbe  trial  of  two  sctioDB  brought  to 

iccuver  the  amouot  alleged  to  be  due  od  certain 

EromJsaory  notes,  ftDd  also  to  recover  for  aerr- 
xi  alleged  to  bare  been  reodered  by  plalotlff 
to  defendaht,  fn   which  the  court  louud  for 
plaintiff.     Onemtled. 
The  facts  are  slated  in  the  oplnIoD. 
Mr.  J«rom«  F.  Manning,  defendant, 
prcpriapcrtona. 

JO-.  H.  L.  BoutwAll  tor  plalntltt. 

Latbmp.  J.,  delirered  the  opinion  of  the 

These  are  two  actlona  of  contract  tried  In 
the  superior  court,  without  a  Jury.  In  each 
case  the  presiding  Justice  found  for  the 
plaintiff :  and  the  case  comes  before  ua  on  the 
defendant's  eiceptloua. 

Tbe  first  count  In  the  flm  case  la 
promfMorf  note,  dated  July  11,  1884,  by  the 
terms   of   which  the  defeodant   promised  ' 


Siy  the  pUlntifl  the  sum  of  t68S,  "  wiieo  the 
nited  States  pays  ludgments  of  the  Cc 
of  Commissioners  oi  Alabama  Claims  la 


so-called  class 

Tlie  defendant  asked  tbe  court  to  rule  that 
this  note  did  not  become  due  and  payabli 
until  the  United  Stet«8  had  paid  all  such 
Judgments  in  full,  and  that  Oils  action,  as 
to  said  note,  had  been  prematurely  broutcht. 


at  the  trial  that  the  United  Stetes  b 
etantiallj'  paid  all  Judgments  of  the  first  class 
In  full,  and  had  paid  80.22  per  cent  of  the 
greaUi  part  of  the  JudgmenU  of  tbe  second 
cIhbb,  and  Bubstantlally  exhausted  the  fund. 

The  Court  of  Commiggioners  of  Alabama 
Claims  was  constituted  by  the  United  States 
Statute  of  June  28,  1B74.  for  the  purpose  of 
receiving  and  eiaminlng  all  otaims,  admis- 
sible under  the  Act.  resulting  from  damage 
caused  by  tbe  Alabama  andotber  designated 
confederate  cruisers.  The  claims  allowed  by 
this  tribunal  did  not  equal  the  amount  of  the 
award  of  the  arbllrators^tpolnted  in  pursu- 
ance of  the  Treaty  of  Washington  between 
the  United  States  and  Great  Britain,  and 
which  had  been  paid  to  (be  United  States. 

The  Court  of  Commissioners  of  Alabama 
Claims  having  ceued  to  exist,  Congress,  by 
the  Act  of  June  S,  1882,  re-established  it  for 
the  term  of  two  yeara.  By  S  4  It  was  au- 
thorised to  receive  and  examine  the  claims 
mentioned  in  g  S,  and  to  enter  Judgmenta  for 
tbe  smounte  allowed  therefor  in  two  classes. 
Section  G  defines  the  claims  of  the  two 
claaeea.  Section  7  provides  that  tbe  Judg-- 
ments  rendered  by  the  court  under  the  Act 
shall  be  paid  by  Uie  secretary  of  the  treasury 
out  of  the  sum  of  money  paid  to  Um  Unit^ 
States  onder  the  Treaty  of  Washington,  and 
not  appropriated  to  claims  proved  under  pre- 
ceding legislation.  Section  8  provides  tliat 
"JndgmenU  entered  ^  the  first  class  shall  be 


of  the  first  class,  they  shall  be  paid 
according  to  the  proportions  which  ther- 
severally  bear  to  tbe  whole  amount  of  sucn 
unappropriated  sum.  If  such  sum  shall  be 
sufficient  to  pay  the  Jodgmenta  of  tbe  flrst 
clsss  and  not  sufficient  to  pay  the  judgmenta 
of  the  second  class,  the  latter  Judgmenta 
shall  be  paid  according  to  the  proportimB 
which  they  eeverally  bear  to  the  residue  of 
su<^  unappropriated  sum  after  the  Judgmenta 
entered  in  the  first  class  are  paid."  22  U. 
B.  Stat,  at  Large,  98. 

Construing  the  condition  contained  in  the 
note  In  suit  and  tbe  finding  of  the  court  in 
connection  with  the  terms  of  this  Statute, 
we  are  of  opinion  that  tbe  mllog  requested 
was  rightly  refused. 

The  award  of  the  arbitrators  was  to  the 
United  States  as  a  nation ;  and  the  fund  was 
"to  be  distributed  by  Congress  as  it  saw  fit. 
No  individual  claimant  had,  as  matter  of 


any  legal  or  equitable  obligation 

claim  out  of    the   proceeds  of    umi.   eudu. 

WiUianu  v.  Meard,  140  U.  S.  529,  6S7,  688, 


moved  tiierefroin;  andoncontlnnanoeottliecoiirt  i  tlie  fund  received  under  the  award.    Colted  State* 
for  a  further  term  ther  oonUnue  lo  offloe  without   v.  weld.  127  U.  8.  GL  BE  L.  ed.  St. 
flks  neoessity  of   a  MappolntmeDt^   IlannlnK  v.      Hie  prohlblEloD  In  tbe  Aot  of  UTl  oonoemJoB 
Vrattb,  4  L.  B.  A.  OB,  US  Haas.  ttU  \  compensation  tor  oollectins'  Suoh  claims  li  Umiled 

Jnrisdlotlim,i«aoUae  and  procedure  of  the  Court  iteUeDB,iale8  or  ugi^menCa  oreetlns  a  rfs'bt  of 
Of  Commissioners  of  Alabama  Clatma.  Bennola  to  :  propertr  In  the  olaim  itself,  and  not  lo  personal 
KlogabuiT  V.  Mattoobs  (IfeJ  8  L.  B,  A.  U3.  asreementi  as  to  oompenntloa.   Baobman  v.  Idiw> 

Tbe  payment  of  Uie  expenses  of  tbe  Oeoeva  Ar-   bod.  lOB  n.  B.  8M,  IKT  L.  ed.  lOST.   Bee  not*  to  Klnx*. 
UtiBtlon  hai  not  bean  oharsed  bj  Ounireaa  upon  I  bury  v.  Hatlooki  iHej  8  L.  EL  A 
1VL.K.  A. 
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of  CommlMlooen  of  Alabama  OUimB  in  the 
•o-called  daM  two  caaes,"  the  parties  to  tbe 
note  had  refereoce  to  cUiDU  which  could  be 
enforced  onlj  under  the  terma  ot  the  Statute, 
which  were  to  be  paid  out  of  a  specific  fuod, 
in  suboidination  to  cases  of  the  flnrt  class; 
uid  which  were  Id  a  certain  contiDgeocj  to 
be  paid  proportlonallv. 

The  lemalning  exception  in  the  flitt  case 
may  be  briefly  disposed  of.  The  second 
eonnt  is  on  an  account  annexed,  which  con- 
tained over  twenty  itema.  The  defendant 
objected  to  several  of  these  items  on  the 
rround  that  the  plaintiff  sought  in  each  of 
Qiam  to  lecovw  for  tatvloM  in  seiwal  differ- 
eat  matters,  and  the  defendant  asked  the 
conit  to  rule  that  tlte  plaintiff  oonid  recover 
for  but  one  matter  of  charge  under  each  of 
■aid  items,  and  also  asked  the  court  to  rule 
that  there  could  be  no  recoverf  on  any  of 
■aid  items.  The  court  found  upon  the  evi- 
dence, aa  a  fact,  that  the  different  matters 
mentioned  In  each  of  said  items  constituted 
one  item  of  charge  upon  the  same  subject 
matter;  and  refused  to  give  the  rulings  re- 
quested. One  of  these  Items  Is  as  followB : 
''1885,  Dec.  8.  To  letter  to  Payeon  and 
Speer,  and  two  page  1ett«r  to  Brigham,  $3. " 

If  these  letters  related  to  the  same  subject 
matter,  we  are  unable  to  see  why  one  cbuge 
might  not  be  made,  and  why,  being  so 
eharged.  they  could  not  be  inserted  in  one 
Item.  The  other  items  are  similar  and  fall 
within  the  same  rule. 

The  case  of  JonM  v.  JUey.  1  Allen.  878. 
on  which  tbe  defendant  relies,  is  clearly 
distinguishable.  The  defendant  In  that  case 
flied  a  declaration  in  set-off,  one  item  of 
which  was  aa  follow* :  "  To  goods  sold,  ma- 
terials found,  and  work  done,  |100." 

At  the  bearing  before  an  auditor,  the'  de- 
fendant introduced  evidence  of  several  dis- 
tinct matters  of  charge  under  said  Item.  At 
the  trial  this  item  was  disallowed.  In  de- 
livering the  opinion  ot  the  court,  Chapman, 
/..  said:  "Tue  Item  In  the  account  fo  set- 
off, 'To  goods  sold,  materials  found,  and 
work  done,  (100, '  should  not  have  been  en- 
tirely rejected.  In  many  cases  all  these  par- 
tlculaia  may  enter  Into  a  slnKle  item  of 
duirge.  And  any  single  thing  of  which  that 
Item  gives  reasonable  notice  might  have  been 
piovM.  But  it  appean  that  the  auditor  al- 
lowed the  d^endant  to  prove  several  partic- 
ulara,  with  the  various  prices  of  tbe  same, 
under  this  single  Item.  This  was  erroneoos. 
Under  a  single  Item  ot  his  bill,  the  defend- 
ant  should  have  been  limited  to  the  proof  of 
«  single  article." 

In  tbe  second  case,  one  of  the  counts  was 
«n  an  ac^'ount  annexed  in  which  tbe  plaintiff 
■ought  to  recover  on  an  oral  agreement  made 
between  himself  and  the  defendant,  by  which 
the  defendant  promised  to  pay  him  at  the 
rate  of  $20  a  day  tor  every  busineas  day  in 
which  be  was  engaged  In  taking  depositions, 
as  a  commissioner  appointed  by  the  Court  of 
Alabama  Claims,  for  the  defendant.  Other 
OOUnls  were  upon  promissory  notes,  tbe  con- 
18  lb  R.  A. 


■ideratitm  ot  which  was  services  rendered  aa 
such  commissioner  and  as  an  attorney. 

The  charges  for  auch  service*  are  found  by 
the  court  not  to  conform  either  in  form  or 
amount,  to  the  provisions  ot  U.  S.  Bev.  Stat , 
847.  The  defendant  asked  the  court  to  ruU 
"that  Uie  plaintiff,  as  commissioner  of  the 
Court  of  Commissioneis  of  Alabama  Claims, 
was  a  pnblto  offloer ;  that  the  fees  to  which 
he  was  entitled  for  service*  a*  such  commla- 
sioner  were  regulated  by  the  Beviaed  Statutes 
of  the  United  States,  g  847 ;  and  that  he  can 
recover  no  more  tees  than  those  prescribed  In 
tbe  said  section,  even  though  the  defendant 
expressly  agreed  to  pay  him  more ;  and  alss 
that,  having  made  a  special  contract  in  ref- 
erence to  bis  fees  which  is  opposed  to  public 
policy,  tiie  plaintiff  cannot  recover  on  a 
guarttum  mervit.  The  court  refused  so  to 
rule,  and  found  for  the  plaintiff. 

Section  847.  U.  S.  Bev.  Slat.,  Is  entitled 
"Commissioners'  Fees,"  and  prescribes  what 
are  the  legal  fees  of  such  pervons.  Section 
838  of  the  same  chapter  provides  that  "the 
following  and  no  other  compensation  shall 
be  taxed  and  allowed  to  attorneys,  solicitors. 
and  proctors  in  the  courts  of  tbe  United 
Stales,  to  district  attorneys,  clerks  of  tlte 
circuit  and  district  courts,  marshals,  com- 
ralaiionen,  .  .  .  except  in  cases  otber- 
wlse  expressly  provided  by  law.  But  noth- 
ing herein/  shall  be  construed  to  prohibit 
attorneys,  solicitors,  and  proctors  from 
charging  to  and  receiving  from  their  clients, 
other  than  the  government,  sucb  reasonable 
compensation  for  their  services,  in  addition 
to  the  taxable  costs,  as  may  be  in  accordance 
with  general  usage  in  their  respective  States, 
or  may  be  acreea  upon  between  tbe  parties.' 

The  commiBiioneis  mentioned  in  the  above 
sections  are  undoubtedly  tbe  oommissionera 
authorised  by  section  S37  of  the  United  States 
Beviaed  Statutes,  to  be  appointed  bv  each 
circuit  court.  This  was  expressly  so  decided 
by  Jvdgt  Choate  in  Stdgteiik  v.  Orinn^,  10 
Ben.  6.  and  Is  apparent  from  a  conslderatioD 
of  all  the  provisions  ot  the  chapter.  Thus, 
bv  g  846,  uie  accounts  of  "commissioners  of 
circuit  courts"  are  required  to  be  examined 
and  certtfled  by  tbe  district  judge  of  the 
district  for  which  they  are  appointed.  Tlw 
fees  which  are  allowed  them  by  S  847,  are 
tor  services  imposed  upon  commissioners  ot 
tbe  circuit  court  by  other  sections  of  the 
Revised  Statutes. 

We  are  of  opinion,  therefore,  tbat  the  fee* 
of  the  plaintiff,  aa  commissioner  are  not  reg- 
ulated by  U.  8.  Bev.  Stat.,  g  847.  It  la  ac- 
cordingly unneceeaary  to  determine  whether 
tbe  word's  in  section  WS,  "the  following  and 
no  ottier  compensation  ahall  be  taxed  and 
allowed  to  .  .  .  conunlssiooers. "  refer  to 
anything  more  than  the  costs  which  may  be 
taxed  for  tbeir  services,  or  to  their  claims 
against  tbe  govemracot  of  the  United  States, 
wiien  acting  In  a  judicial  or  ministerial 
capacity,  and  prevent  them  from  making  a 
contract  for  services  on  such  terms  aa  may  be 
agreed  upon. 

At  tbe  argument  in  this  court,  the  detend- 

it  produced  a  certified  copy  of  certain  in- 
structlona,  which  on  June  0,  1888.  Qtt  Court 
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of  CommlMloiien  of  AUbuiui  OUImi  dl' 
iBcted  Iti  elvk  to  iasue  "to  oommiBsi oners 
ftppolDted  tad  Kuthorised  to  take  testlmoDr 
to  M  tned  in  the  trial  of  csuaea  pending  be- 
ton  it.*  We  declined  to  lecelve  thta  copy, 
IwiDg  of  tbe  opinion  that  if  the  lastnicttone 
had  any  bearing  upon  the  Question  of  the 
power  of  tbe  partiea  to  maVe  the  alleged 
eontntct  for  feea,  they  should  have  been  put 
in  evidence  at  the  trial  of  the  caae.  "" 
BO  reasoa  to  cbanre  our  viewa. 

The  plalnHfl  alao  seeks  to  reco»__, 

socouot  annexed,  for  services  readered  to  the 
defendant,  as  an  attorney  and  counsellor  at 
law,  In  the  courts  of  Oils  Commonwealth, 
and  In  the  Clrcnlt  Court  of  the  United  States 
for  the  Dlatrlt^  of  Mnwachnsetts. 

Tbe  plaintiff  testified  that  he  wlOidrew 
from  the  defendant'!  eervlce,  as  attorney  and 
counsel  lor-at- law,  on  February  S,  1888,  and 
on  that  day  gave  tjie  defendant  and  all  his 
opponents  notice  in  writing  of  hie  with- 
drawal;  that  the  case  of  Amy  against  Manning 
was  then  upon  the  trial  list ;  that  Charles 
Cowley,  Esq.,  also  appeared  for  the  defend- 
ant, and  that  such  withdrawal  was  without 
the  consent  of  the  court  or  of  bis  defendant. 
The  defendaot  aaked  the  court  to  rulo  that  the 
plaintiff  was  not  entitled  to  recover  In  this 
action  for  any  services  performed  by  biro  In 
defending  the  action  of  Amy  against  Man- 
Blnit  in  this  court,  because  he  withdrew 
therefrom,  before  the  trial  thereof,  without 
the  consent  of  the  defendant  or  of  the  court 
AIM  that  tbe  same  rule  of  law  applied  to  all 
actions  pending  where  the  defeiuiant  was  a 
party  ana  the  plaintiff  was  hie  counsel,  when 
the  plaintiff  withdrew  therefrom.  The  judge 
found  from  the  evidence  that  the  conduct  of 
aaid  Manning  was  such  that  the  plaintiff 
tally  JnBtl£d  In  withdrawing  from  said 
■nits,  utd  that  said  Manning  bad  other 
ael,  and  soflered  no  damage  on  accoi 
nid  withdrawals  and  declined  to  give  the 
ml  lugs  rMnested. 

Tbe  defendant  relies,  in  support  of  bis 
proposition  that  an  attorney  cannot  withdraw 
his  appearance  fdr  a  part^  without  leave  of 
court,  npon  the  case  of  United  BtaUt-r.  Ourry, 
47  rr.  B.  e  how.  lOe,  is  L.  ed.  Ses,  where 
language  to  this  effect  is  used  by  OAitf  Jiit- 
MM  Taney.  Tbe  point  decided  in  that  case 
was  Uiat  the  citation  or  notice  of  an  appeal 
might  be  aerved  upon  the  attorney  of  record 
of  tiie  appellees,  while  hie  name  retnained 
upon  the  docket  of  the  court  below,  althougb 
he  had  in  bet  been  discharged  by  his  clients. 
-.. ,_  _.  .,._   _,.,_.  ,_.^,__  , .^,j^ 


context,  Tbe  entire  quotation  is  as  folfowa : 
"So,  too,  as  to  the  service  of  tbe  citation  on 
the  attoiTiey,  It  is  undoubtedly  good,  and 
according  to  the  eatabllBbed  practice  in  courts 
of  chancers.  Ko  attorney  or  solicitor  can 
withdraw  his  name,  after  he  hu  once  entered 
It  on  the  lecord,  without  the  leave  of  the 
eourt  And,  while  bis  name  continues  there, 
the  adverse  party  has  a  right  to  treat  him  as 
the  autboriied  attorney  or  solicitor,  and  the 
service  of  notice  upon  him  is  as  valid  as  If 
served  on  the  party  himself. '  Bee  also  IM  la , 
IB  L.R  A. 


No  case  ha*  been  called  to  our  attentlca 
which  holds  that,  as  between  an  attorney 
and  his  client,  leave  of  court  Is  required  be- 
fore a  contract  between  them  can  m  ended. 

It  is  stated  In  1  Tidd,  Pr.  eth  ed.  80,  that 
"when  an  attorney  once  appears,  or  under- 
takes to  be  attorney  for  another,  he  shall  not 
be  permitted  to  withdraw  himself :  and  it  is 
sain  to  be  his  duty  to  proceed  in  the  suit, 
althougb  his  client  neglect  to  bring  him 
money,"— citing  1  Bid.  81.  This,  however, 
is  not  the  law  of  England  or  of  this  connttj 

The  qneation  was  thoronghlr  considered 
in  England  in  tbe  case  of  Yantandau  v. 
Bromu,  9  Blng.  403,  and  It  was  held  that  an 
attorney  might  tor  reasonable  cause  and  up«m 
reasonable  notice,  abandon  tbe  conduct  of  a 
case,  and  recover  his  fees.  In  regard  to  tba 
caselnSiderfln,  Tindal,  OX..''.,Bard:  -Now 
in  the  report  in  Siderfln  no  facts  are  stated 
1«  explain  the  decision  of  ttie  court.  It  maj 
be,  probably  was,  the  fact,  that  tbe  att<w< 
ney  on  tbe  very  day  of  tbe  aaslzea  deserted 
the  conduct  of  the  cause,  giving  his  client 
neither  time  nor  opportunity  to  obtain  oHier 
piofeaaioaal  assistance;  if  so,  the  decisioa 
of  the  court  was  proper. "  See  also  Eoumm 
V.  Fork,  M.  &  M.  S88 ;  Wadtworth  v.  Mar- 
Aalt,  20romp.  *J.  W6;WAiM4adv.  LorA 
7  Exch.  001 ;  Earrit  v.  Otbovm,  S  Cromp.  A 
M.  629. 

In  said  V.  Lawtoa,  7  Allen.  874.  it  was 
held,  in  accordance  with  the  Engll^  decis> 
Ions,  that  the  contract  of  an  attorney  wiUt 
his  client  was  an  entire  and  continuous  con- 
tract :  and  that  the  Btatute  of  Limitation* 
did  not  begin  to  run  until  the  final  eervIcS' 
was  performed.  In  answer  to  the  objectioik 
that  by  holding  the  service  to  be  entire  th» 
attorney  woula  be  precluded  from  enforclns 
any  claim  for  services  until  tbe  final  termina- 
tion of  the  suit,  Mr.  Juilice  Dewey,  In  de- 
livering the  oplniim  of  the  court,  said  :  "To 
this  It  Lss  be«m  answered  that  such  would  be 
the  effect,  if  nothing  has  occurred  to  change 
the  relation  of  the  parties  and  their  duties 
to  each  other;  but  from  the  nature  of  this 
contract  It  may  be  terminated  previous  to 
tbe  termination  of  the  suit,  for  a  good  and 
sufficient  cause,  and  upon  reasonable  notice. 
Ilenee  It  has  been  bolden  that  failure  to  sup- 
ply reasonable  funds,  or  any  other  snbstaa- 
tlal  cause  for  net  further  proceeding  In  th« 
case,  would]ustIfy  the  attorney  In  withdraw- 
Iqk  from  it.  and  In  such  a  case  a  present 
right  to  enforce  his  claim  for  past  services 
would  arise,  and  of  course  also  from  that 
period   the    Btatute    of    IilmitBtions    would 

immencs  running." 

In  £UtA  V.    Gaeemmgh,  2  Pa.    187,  which 

as  an  action  for  slander,  the  plaintiff,  an 
attorney,  collecied  a  sum  of  money  for  the 
defendant,  and  retained  It  for  his  feea.  The 
defendant  thereupon  called  him  a  thief,  rob- 
ber, and  cheat.  One  question  raised  was 
whether  the  plaintiff,  who  had  been  employed 
by  the  defendant  to  prosecute  a 
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If  be  were  Battgfled  of  the  lonooeDce  of  the 
MCiued,  be  wea  entitled  to  ebandon  tbe  proae- 
cntiOD,  uid  TecoTOi  compenaatlon ;  ani 


la  I'mn^  T.  Bergtr,  98  N.  T.  B94,  It  wu 
held  thftt  Uie  emplc^ment  by  the  client,  with- 
out the  couaeut  of  bla  ettomej,  of  couneel 
Agstnit  whom  the  attorney  had  peraonal  and 
profeealonal  objectlona,  and  with  whom  he 
waa  unwilling  to  be  aaaoclated,  was  a  Juatl- 
fldble  cauae  For  hie  withdrawal  from  a  case  ; 
and  that,  upon  reaaooable  notice  of  aucb 
withdrawal,  he  was  entitled  to  recover  for 
■erricea  i«nder«d. 

Id  the  case  at  bar,  we  an  <d  opinion  that, 
on  the  facta  found,  the  prealdlnx  Judge 
rijrhtlT  refuted  to  rule  aa  tequeatea  bj  the 
^«en<unt. 

The  only  ramalnlng  exception  relatee  to  a 

Sromisaorj  note  payable  "wheo  the  United 
tatea  pays  Judgmenta  of  the  Court  of  Com- 
Mularionere  of  Alabama   Claims."    This    la 
■dlspoMd  of  by  the  coacliuIoB  we  bare  reached 
«n  a  similar  question  in  the  flrvt  case. 
The  result  la  that  to  each  caae  the  order 
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vntoadtDg;  that  It  iDOHt  be  taken  awar  wtOlD 
twentj-tcna  hovut  after  being  onle<len  from  tke 
.ean;  that  tbe  oanier'*  llabUltr  abeU  eeaae  "aftw 
tbetr  aniTal  at  their  place  o(  AestltiatlOD  and  im- 
ladlng,"  and  that  U  not  taken  awv  ItwUi  be 
■tored  at  owners  rkk,— plaoas  the  Antj  at  no- 
loedlnf  on  tbecairler. 
%.  A  mto  of  a  «»rrleri  ImowB  to  tho 
—  ig  the  latter  to  unload  Uve- 
a,  Kill  not  ovoTlde  an  ezpreea 
It  dutf  on  tbe  oanier. 


APPEAL  by  plaintiff  from  a  Judement  of 
the  Superior  Court  for  Briaiol  Couoty  !□ 
favor  of  defendant  in  an  actloti  brought  to  re- 
cover possession  of  two  honwB  shipped  by 
C'Dtiff  over  the  Old  Colony  Railroad  from 
ton  to  New  Bedford.    Jiidgmentforptain- 


The  facU  are  stated  In  tbeopiaion. 

Jfsatn.  Lem  lie  B.  Holmo*  and  Eliot  D. 
Stotaon  for  appetlanl. 
,   Mr.  W.  H.  Ctebb  for  appellee. 

AlloB,  J.,  delivered  the  opinion  of  tbe 

The  transportation  of  the  plaintiff's  horses 
was  under  an  express  contract.  This  contract 
was  prepared  by  Qie  railroad  company,  ukd 
called  "Live  Stock  Receipt."  In  it  the  com- 
pany acknowledged  the  receipt  of  the  two 
horaea  marked  for  the  plaintiff  at  New  Bed- 
ford, Haas.,  "which  the  company  promlaea 
to  forward  by  Ita  mllroad,  and  deliver 
to  or  order  at  its  depot  In  .    He  («' 

they  flrat  payinjc  freight  for  the  same.'  "N. 
B.  If  merchandlae  be  not  called  for  on  Its 
arrival.  It  will  be  stored  at  the  risk  and  ex- 
pense of  the  owner."  Then  followed  the  ratea 
for  transporting  different  klnda  of  animals ; 
after  which  were  certain  rules  and  regulatlona 
In  regard  to  freight.  Among  these  rulea 
were  the  following:  "Nor  will  they  [the 
company]  bold  themselvea  liable  aa  common 
carrlera  for  such  articles  aft«r  their  airi^ 
at  their  place  of  destination  and  unlading  In 
the  company's  warehouBas  or  depots. "  "  sW- 
chinery  .  .  .  aod  live  aolmeU  will  c«ly 
be  taken  at  the  owner's  risk  of  fracture  at 
Injury  during  tbe  courae  of  tianaportation, 
loading  and  on  loading,  unleaa  specially 
agreed  to  tbe  contraryT*  "All  articles  oi 
^Igbt  arriving  at  Utelr  place  of  deatlnation 
must  be  takes  away  within  twenty-four  hours 
after  being  unladen  from  the  cars. " 

Tbe  plaintifl  paid  fw  the  transportation 
of  tbe  horses  on  their  arrival  at  NewBedford, 
and  took  a  receipt  whli^  contained  tbe  same 
rutea  and  regulations  copied  above,  and  ap- 
plied for  bis  horses;  and  the  agent  of  the 
railroad  company  refused  to  unload  the 
horses,  and  required  the  plaintiff  to  unload 

In  the  opinion  of  a  majority  of  the  court 
the  ntilroad  company  must  be  held  under  this 
contract  to  have  undertaken  to  unload  the 
horses,  though  at  the  owner's  risk.  This 
contract  waa  made  out  with  eipreaa  reference 
to  the  carriage  of  live  animala.  The  railroad 
company  promlaed  to  deliver  them,  and 
ttala  impllea  unloading  them.  The  company 
would  also  store  them,  unless  called  for,  aiM 
this  also  implies  unloading  them.  There  ara 
three    several   stipulations  as   to    unloading 

foods,  one  of  which  in  express  terms  inci  udea 
[ve  animals,  and  each  of^ which  Implies  that 
the  company  will  unload  them.  It  must 
therefore  beneld  that  tbe  company  undertook 
to  unload  Uiem. 

This  being  so,  a  usage  of  the  company's 
agent  at  New  Bedford  to  require  the  owner 
or  consignee  to  unload  live  animals  Is  of  no 


.  Norm.— Sftfpmento/lEiw-itoeh,- eontmsCeonitnud. 


Tbe  wan  and  menni  of  loading  the  oar  betng  In 
proper  ocmdltlaD,  and  the  burden  of  loading  being 
upon  the  shipper.  It  la  hia  dut;  to  bave  the  oar 
loaded  that  tbe  train  may  not  be  unreasonablf  de- 
layed. Louisville.  N.  A.  It  i;.  K.  Co,  v,  Qodman,  i 
Wtst.  Bep.  a!B.  IM  Ind.  MO.  Bee  FraHer  v.  Kauu 
a  Bt.  J.  *  a  B.  B.  Oo.  48  Iowa.  GTl. 

In  ease  of  ipedal  ooDtraet  wbeiebr  tlw  owner 
UL.  R.  A. 

See  also  26  L.  B,  A.  248;    48  L.  R, 


agrees  to  and  doee  take  ohaisa  of  die  atock.  tbe 
burden  of  provtog  negligence  Ison  blm.  HoBeath 
V.  Wabagh,  Bt.  U  *  P.  B.  Oo.  8  Weal.  Bep.  UN,  U  Uo. 
App.Ufi;  ClarkT.  St.I.ouli,K.a&If.  B.O0.MH0. 
440;  BuddT  vi  Wabanh.  St.  L.  ft  P.  B.  Co.  1  Weat. 
Bep.  G36.  S)  Uo.  App.  7)M. 

Carrleis  of  lit^-atock;  respomlbDItlea  of.  Sea 
nofct  to  Intemattonal  A  O.  N.  B.  Oo.  v.  TlsdaM 
(Ifx.)  1 L.  R.  A.  US;  UlaaOUIl  Fao.  B.  Oo.  T.  Wm 
(TezJt  L.B.A.n> 


A.  175. 


1891.  BAamxwMLB  t.  Uut^CHun 

GODHqnenoB.  The  uuge  cannot  override 
the  contnct.  Diddiuon  t.  Qay,  7  Allen,  28 ; 
Baxornb  «.  Proviaeial  Int.  Cu.  10  Allen,  SOS, 
810 ;  Sodd  T.  FarUnc,  11  Allen,  438,  429 ; 
Bom-dman  t.  ^mm«r,  18  Allen,  853,  859; 
Odiome  t.  Ntw  Sag.  Mui.  M.  Im.  Co.  101 
Hses.  6S1 :  SnOUng  v.  OiO,  107  Hass.  1S4; 
Eatktnt  t.  Ifarren,  115  Moss.  S14,  OSS,  086; 
.ffidifen  V.  Bofm-ei,  134  Mass.  88 ;  Bmery  t. 
AMtoM  Jfari-M.  Int.  Oo.  188  Maaa.  898  i  CW- 
Imdm-  r.  Ditumen,  SS  N.  Y.  SOO. 

A  rule  and  regulation  of  the  companj  can 
have  no  greater  effect.  The  compan7's 
rule  requiring  contlgneea  to  onload  live- 
•tock  was  not  otherwiM  known  to  the  plain- 
tiff than  thia;  he  knew  that  the  company's 
agent  at  New  Bedford  had  been  accustomed 

Bu^ 

the  contract.  It  w 
tween  the  plaintiff  and  the  railroad  com- 
pany that  the  company  should  unload  the 
plaintiff'!  horses.  Thii  being  so,  neither  a 
nsage  nor  a  rule  to  the  contrary  will  avail 
to  excuse  the  compaur  from  the  performance 
of  its  undertaking.  In  this  respect,  the  case 
difteiB  from  Jtil&r  y.  Xanrfldd,  113  Hasa. 
SdO,  and  other  casea,  where  there  was  no 
■Dch  contract. 
Jvdfpn^nt  for  the  plaintiff. 


■  HuTDai.  AocmxfltT  AeaooiAHOV.  Sn 

par  a  mm  imtun  In  case  of  imXh,  alUioiish  tt 
prortdee  that  no  suit  iball  be  brou^lit  thereon 
unleM  the  matter  "baa  been  lint  mterred"  to  ai> 
bttratloD. 

I>  Tlia  bnrdan  of  pravliicrolwit«Tr  wk- 
to  UTmeMSary  daoser  is  a  defense  to 
I  foraooldentlo 


inoe,  to  oot  snown  br  Uie  taot  that  the 
Iniored  while  waiting  for  a  train  was  thmwD  or 
fell  upon  the  track  from  a  platform  not  Intended 
for  nse  to  Kettlnx  npon  Us  tiain  or  In  fact  tor 
tisebr  paMengei*  at  all.  tbonshther  sometimes 
need  it,  but  for  train  hands,  and  whfoh  was  onlr 
about  two  and  a  half  feet  wide  In  plaoaa  wbera 
ginlars  extended  ont  from  the  walL 


(Jnne  10.  INL) 

EXCBPTI0IT3  hj  dufendant  U>  rulings  of 
the  Supeiio'  Conrt  for  Suffotk  County, 
made  during  the  trial  of  an  action  brought  to 
recoTcr  the  amount  alleged  to  be  due  oi 


verdict  in  favor  of  plaint 


The  effect  of  the  first  condltloo  of  the  pol- 
icy is  to  prevent  a  tecovery.  If  it  appears  afflr- 
matlvely  that  the  negligence  ol  the  deceased 
was  a  contributing  cause  of  his  death. 

Frteman  v.  TroB^er*  in*.  Oo.  4  New  Eng. 
Rep.  621,  144  Mass.  G73. 

The  conduct  of  the  deceased,  asdlsclosedbr 
the  facts  admitted  and  proved  by  the  j^iuttfl!, 
was  such  as  to  require  toe  court  to  rule  afOnn- 
allvely  that,  as  a  matter  of  law,  the  negligence 


Moca.— ^oeMmt  In 

A  wanantr,  lo  an  appUostlon  acatnst "  bodllr  or 
Duntal  Inflnittr."  Is  not  Iroken  br  the  fact  that 
the  apidleant  was  near-alshied  and  defeotlve  In 
bis  virion,  tepeidallj  If  be  at  that  time  wore  eje- 
(iBBas  and  this  was  known  to  the  Insuianoe  a«ent 
Ootten  V.  FMelttr  ft  a  Oo.  U  Fed.  Bep.  GOS. 

A  warrantj'  that  be  never  bad  **  any  bodily  or 
■MOtal  loBnnttr"  la  not  broken  by  the  fast  that  he 
wasaobjeottoerrilpelaa.  Bernan  v.  United  States 
Wat.  Aec.  Amo.  V.  Ted.  Bep.  US. 


A  oontzaot  of  Insuranoe  moat  have  a  raasonable 
Intel  ..retstloDi  auofa  as  probably  was  In  the  oon- 
tonplatlon  of  the  parties  when  it  wai  made. 
Orandln  v.  Bocbarter  Oennan  Ina.  Co.  107  Pa.  20. 

Where  the  tenus  of  a  polloy  are  nuoeptlble, 
wlUiout  vtolcnoe,  of  two  hiterpretatloiis,  that  oon- 
•tmation  wblob  la  moat  favorable  to  the  losuied. 
In  order  to  Indemnify  him  ajtalnst  loss  sustained 
should  be  adopted.  l^tOBlalF.  Ina.  Oo.  v.  Hund, 
KB  Pa.  tt  Burkhard  v.  IVavelera  Ina.  Oo.  of  Hart- 
ford, Id.  X^  fioimuQ  V.  Atna  F.  Ins.  Co.  8S  M.  T. 
«B. 

The  words  "total  and  permanent  Ion  of  the 
Atht  of  both  eyes"  mean  the  loes  of  ey«alBbt  when 
used  In  a  poUoy  InanrluB  a  person  who  faiu  already 
lost  an  eye.  Bumpbreys  v.  National  Ben.  Asso.  11 
L.  B.  A.  SH,  US  Pa.  IM. 
18  LB.  A. 


The  knotrledtie  of  the  seneial  acent  of  the  oom- 
pany  Is  the  bnowledce  of  the  oompany  In  auob  a 
ease.   JMd^- People's  Ins.  Oo.  v.  8penov,n  Pa.  8K 

Oart^Heota. 
A  mere  indorsement  apon  the  beok  ol  a  oertltl- 
Dat«  Blvtnx  BmenJ  rdief  does  not  make  tt  cover 
partial  dlnblemeci  wheae  do  provision  Oieretor  Is 
oontatued  In  Uu  body  of  the  oerttDcate.  Hollo- 
baiwh  V.  People's  Uut.  Aoo.  Ins.  Aseo.  18B  Pa.  EU. 

OondKloni  <n  poHov;  hurdsn  of  proof  of  Imacti. 

The  burden  of  provtni:  the  breaoh  of  a  oondltlml 
In  the  policy  "  that  Iniured  sball  use  all  due 
dlllgeooe  for  bis  penonal  safety  and  proteoUon," 
Is  on  the  oompany.  Treeman  v.  Traveleis  Ins.  Co. 
1  New  BnK.  Bep.  «n,  lU  Hasi.  sn:  HasUns  v.  Ham- 
ilton Mot  Ids.  Co.  G  Gray.  482;  Daniels  v.  Hudson 
Blver  P.  Ins.  Co,  U  Cugh.  UB.  US;  Pierce  V.  CohM- 
sen  Mut.  P.  Ins.  Oo.  us  Has.  ETS:  Hulrv  r.  Mohawk 
Valley  Ins.  Co.  B  Gray.  BU;  Hodgdon  v.  Ouardlaa 
L.  Ins.  Co.  B7  Mass.  \U:  CJiiff  v.  Munial  Beoeflt  L. 
Ins.  Co.  IS  Allen,  SOB,  M  Mass.  SIT:  Jones  Utg-  Co. 
V.  Uanufaoturers  Mut.  F.  Ids.  Co.  8  Cush.  81;  Otrell 
V.  Hampden  P.  Ins.  Co.  IS  Gray,  481;  Bedman  v. 
,«tna  Idb,  Co.  19  Wla,  ISI;  Grantrere  Life  Ina.  Co.  v. 
Browo,  G;  HlBB.  808:  Germain  v.  Brooklyn  Lite  Ins. 
Oo.  80  Huo.  G3Bi  Campbell  v.  New  England  Hut.  L. 
loa  Co.  96  Uam,  881;  Gotten  v.  Fidelity  *  G  Co.  U 
Fed.  Bep.  GOB. 

The  company  must  allese  and  ncove  the  want  of 


,  406,  623;  27  L.  R.  A.  ; 


HASucuuBim  Bvraxaa  JcnioiUi  Oaoait. 


of  the  Inmred  contributed  to  Wa  deetli,  And 
that  falB  desili  occoired  la  conseaneoce  of  toI- 
unUiT  ezpooure  to  unneceaaacY  aanger. 

Butt»^  T.    Wetlern  B.  Oarp.   10  Alleo, 
B82:  Ainu  t.  fiMtcm  ^  L.  B.  Co.  101  Hum. 


^.-_ ^-  - 

of  the  court  and  sl«o  iu  datv  to  rule  afflrma- 
tivdy.  that  the  fads  utabllsn  negligence  u  a 
matter  of  law,  or  that  the  deceased  voluntarUy 
ezpoaed  himself  to  anneceuarf  dangw. 

Holmes,  Tbeorj  of  the  Common  Law,  pp. 
ieO-124;  Tiita$  T.  Trattlen  /m  Oo.  184  Hasi. 
ITS;  Freeman  V.  IViiMbr*  Jtu.  0».  tupra  : 
Lotta  r.  Aoeidtnl  In*.  Co.dlta.  L.  J.  GST,  S 
Ina.  L.  J.  B69 ;  JVmU  v.  TVmefora  Itu.  Co.  17 
Can.  L.  J.  44. 

It  Is  clear,  as  a  matter  of  law,  that  the  death 
of  the  Insured  was  due  to  hla  own  negligence 
or  TOluDlary  expomin  to  amteceawrj  danger, 
npoQ  aoT  theoiT  which  the  Joij  would  hare 
been  aauiorlzecl  to  adopt,  upon  the  evidence, 
as  to  the  piedse  muinar  in  which  he  came  to 
be  under  the  wheels  of  the  tr^n. 

Si«hei/Y.BodonAl4.R.  O*.  14  ADen.  488. 

The  tact  that  drcuuuumcee  or  excuses 
might  be  Imagined,  which  would  Justif;  the 
decerned  In  being  when  he  waa,  does  not  alter 
the  question. 

Oahaaan  T.  Botton  d  L.  R.Oo.1  Allen,  1B7; 
Jhmu  r.  Bo^a  diL.B.Oo.  tupra. 


rround 


ind  of  there  not  havlnE  been  any  arbltrk- 

_  _  or  request  for  arbitration. 

Beott  T.  Ater]/,  S  H.  L.  Caa.  811,  801:  TVwI. 
Viin  T,  Bolma-n,  1  Harlst  A  C.  72;  Braunttein 
T.  AeeidmUU  Dtath  In*.  Oo.  1  Beat  A;  S.  TtM; 
Sduardt  y.  Aberayron  Mut.  L.  In$.  8ae.  L.  R. 
1  q.  B.  Div.  568. 

JfeMTf.  A,  A.  RnAua^  and  John  Waod> 
bnrjTt  for  plaintiff: 

drcumatantUl  evidence  Is  niffldent  to  estab- 
Usb  accidental  death. 

Wright  y.  Sun  Mutual  L.  Int.  Cb.  M  U.  a 
0.  P.  281;  TrwtOen  In*.  Oo.  of  Hartford  f. 
MeOonkv.  137  U.  a  Ml.  8S  L.  ed.  S08;  Jfisf- 
Iwy  T.  Tratden  In:  Oo.  47  N.  Y,  B3i  TVew  ▼. 
Bailway  Patt.  Atur.  Oo.  6  Huilst  &  N.  839;  - 
UniUd  Slab*  Jfvt.  Aee.  Ano.  t.  Barry.  181 
U.  B.  100,  8S  L.  ed.  60;  fiteman  t.  TmteUr* 
Int.  Ob.  4  New  Eng.  Rep.  S21,  144  Mbbi.  BTS. 

The  burden  of  proving  non-compliance  with 
the  condition  requiring  due  diligence  for  per> 
sonal  safetjt  ann  protection  was  upon  the  d^ 
fend  an  t. 

Fyeetnan  r.  TVomImv  Jm.  Oa.  tupra. 

The  quealion  waa  rightly  loft  to  the  Jury 
whether  the  defendant  bad  established  this  de- 

Btontr.  United  btata  Oatvalta  Oa.  84  K.  J. 
L.  871;  Wright  r.  Sun  3fut.  L.  At.  Oo.  vipra: 
FtoiMmm  L.  Int.  <t  1.  Ob.  t.  Martin,  SS  Hd. 
810. 


eompllanos  with  an^  partlaDlBT  provbo  oi  oondl- 
tlon  on  wliloh  It  rallta.  Ptedmont  *  A.  L  Ins.  Oo. 
V  Bwlnc.  M 17.  B.  87T,  IB  U  ed.  aui 

Until  aeU  tnlllotion  of  the  Injurr  or  the  n(«ll- 
leooe  proourinc  It  It  proved,  the  praaumptlOQ  of 
aeoldeDt  wUI  preraJI.  Oronkhlte  v.  l^veleia  Ins. 
Co.  n  Wis.  lU.  Bee  no(M  to  Paul  v.  I^telen  Ins. 
Co.  <H.  7.1  •  Ik  B,  A.  Uft  Sheuon  v,  Faoiao  HnL 
!•.  Ins.  Co.  (WlaJ  *  L.  B.  A.  aee. 


Hie  word  "ooonpaUon"  in  the  by-lawi  of  the  a>- 
•oolatkin  bas  reterenos  to  the  vooatlon,  profealon, 
«r  tmie  In  whidi  the  asnTed  laenaaited  for  hire  or 
Vroflt,  and  does  not  preolode  bhn  from  engafliig 
in  men  aota  of  ezerotie,  dlvenlon,  or  recreatioii, 
•nob  at  bunttnr.  UaioD  Hot.  Aoo.  Aim.  t.  Fro- 
hart,  10  L.  B.  A.  tea,  and  note,  IB  m.  Anp.  ITti 

Where  tba  olaMiaMtlon  of  taaMrdi  made  in  Qie 
br-lawi  4s  predhMCed  oolj  upon  oooupatlona  sod 
nothitcepeattouDU,  tliecuels  no  dlKereot  than 
It  wonid  be  II  Ih«  word  "sot"  were  notfound  in 
the  ooatTBOt,  DM.  Bee  note  to  Bbeanon  v.  nuslflo 
MUL  I..  Ins.  Oo.  1  Wit.)  S  L.  B.  A.  OSS. 

The  (datatflcetloDE  of  rlalm  on  the  baok  of  tbe  pol- 
ler oannot  oonCrol  the  expteat  atlpulaUone  In  tbe 
poller-  VoTd  V.  United  Statei  Hut  Aco.  BaL  Ca 
1  Ik  B.  A.  TDD,  Its  Han.  ISa. 

AtMiM-iMKlvlMbleiMariti  and  il<rnt. 
Dm  olauBe  that  the  insuranoe  aball  not  oover  anr 
bodUr  bijDiT  or  whlob  there  ara  no  external  or 
vistble  signs  on  tbe  bodr  of  Uie  insured,  doee  not 
applr  to  fatal  inJuTka.  HoGUnobey  v.  Vldelltr  * 
C  Oo.  e  New  Sn(.  Bep.  ISO,  SO  Me.  SSI;  Tuoker  v. 
Mutual  Ben.  Life  Co.  K  Hun,  W;  Bggeabenier  v. 
Ouarantee  Hut.  Aoc.  Asso.  U  Fed.  Hep.  118.  See 
notet  to  ¥aiiL  V.  TraTelen  lot.  Co.  (N.  T.}  S  L.  B.  A. 
UB;  Bbeanoir  V.  PaclflO  Mut.  L.  Int.  Co.  (WIU  9  L. 

B.  A.  esi. 

niedeadbodritestemelBiid  tisiMetfciiMionsh 
UL.R.  A. 


that  an  in^ir;  was  received.  Halloir  v.  Tnivriet* 
Ins.  Oo.  4T  K.  7.  SE:  Paul  v.  Irareten  In^  Co.  >  I. 
B.  A.  Ma,  U  Hun,  81T. 

SttMTiot.  vlolanl,  mut  aeeldtntal  meant. 
f  Sunstroke  or  beat  prcettation  it  Dotabodfly  In. 
JuiT  "Vuitalned  dirooyh  external,  violent,  cad  ao- 
ddeatal  meana,"  within  the  meaalni:  of  an  Insui- 
anoe  potior  ooverlnv  au<A  injurlsi,  but  eipreBlr 
ezolndlDf  IblbUlty  (Or  "an;  dlnaie  or  bodtly  In- 
flrmttr."/  Doater  v.  ndelttr  *  a  Oo.  4t  IM.  Bep. 
Ut:  Sinclair  v.  Maritime  Paat.  Amr.  Co.  S  Bl.  fe  BL 
473.  SeeBooav.  Worid  Hut  L.  Ina.  Oo.eibomp. 
ftC.3M. 

8u  death  from  the  effeota  of  a  tdov  struok  by  a 
penon  after  an  attempt  to  blackmail  la  the  rauH 
or  Booldental  meana.  Blohar^  v.  Tnvalen  Ina. 
Co.  ea  OaL  ITO. 

Falling  from  a  window  while  in  a  Mate  of  aon- 
nambuUtm,  it  death  eosuea,  k  produced  by  ex- 
ternal and  BoddBDtal  means.  Tiavelen  Ina.  Co.  Vi 
Barver.aiVa.Me. 

Whece  a  driver  of  a  wayOQ  died  witbln  an  boor 
after  nairowir  eeaaplng  a  oolUsfon,  from  fnsht  or 
Internal  ati&ln  lu  ooatrolllDg  big  borsa,  whlob  twA 
f rlaht  and  rau  Hwar.  death  ensued  from  bodflr  in. 
Jurlee  eDeoted  tlirougb  eitemal,  violent  andaeel. 
deotal  meana.  HoQlioahey  v.  FldeUCr  *  a  Ins.  Co.. 
S  New  Eqr.  Bep.  UO.  eo  Me.  XSL  See  HoDonald  V. 
BnelllDg,  llAUemno. 

So  where  a  man  with  an  axe  obased  a  bor,  who  la 
his  fright  ran  agaiott  a  band  of  wine  and  broke  it 
the  men  was  held  responsible  for  the  loss  of  tha 
wine.  Tindenbursb  v.  Tniax,  t  Deulo,  407.  Sea 
Beach  V.  Hancock.  87  N.  H.  £S. 

Wbere  a  woman,  frightened  by  an  express  wagoa 
carcl?ealr  driven.  Jumped  against  a  wall  aitd  in. 
]ured  her  face,  (be  expren  companr  was  held  ila. 
ble.  Coulter  v.  American  U.  Union  Bnk  Co.  BS  H. 
T.  ses.    6oe  Page  v.  Bucksport  M  Ue.  U. 

So  accldentallr  Inhallog  coal  gas,  causing  deadw 
entltlea  Insured  to  a  reooverr  uoon  an  aooldeot 


BABMXWKUt  T.  HAMJU)HUiVm  HUTUlJj  iLOOTOBNT  AWOOUTIOV. 


Tbe  odIt  I 
aU  qneatfot  .    , 

then  WM  dic«ct  eildenoe  ol  a  jtroa  act  of  cai«- 
IcMoeMOD  the  part  of  tbeMaured. 

Tutat  T.  7V»wt«n  /da  Co.  tM  Haw.  170. 

It  it  Tolantuy  expomice  to  a  knowD  danger 
ttiat  ooDiUtuiM  cateleMDMa. 

BunAardT.  Traetien  Tni.  Co.  109  Ta.  VS&. 

The  jatj  were  eotltled  to  oonafder  whoUier 
or  Dot  Um  drcumataocw  of  tbe  accident  wete 
■uch  B8  would  taave  jiutlfled  tbe  aMuied  In 
vriog  upoD  tliia  platform,  eveii  though  iupec- 
QOD  might  hare  ahomi  It  daegerous. 

Jfatw.  Travtbn  liu.  Oo.  lei  Inn.  L.  J.  T&7. 

A  collateral  agreement  to  lefei  an  extiling 
right  of  action  to  srUtnitioti  is  void. 

Sow  V.    Wmiam*.  VI  Mav.    1<S;    Wood 

J9umpAn| ""    "  "■   .      - 

llMa.38;] 
Hasi.  57S. 
Dawtan  r.  FUigerald, 

Tbe  true  cooatroctioD  of  the  pollc;  ahowa 
the  danae  to  be  a  collateral  agreement,  and 
■ot  a  oonditlonpreoedent. 

IPrtanati  t.  TStttdtrt  In*.  Co.  (upra/  Oobarn, 
▼.  TVwMbr*  Int.  Go.  0  New  Bog.  Rep.  18S,  140 
Haea.  S3S. 

If  ihe  linguue  of  thla  danae  were  Huch  aa 
to  makearbHraiu>n  a  condition  precedent,  the 
cnodjiiop  would  Id  this  caae  either  be  Inappli- 
cable or  else  void. 

tJeody.  Hartthorn.  100  Ma*.  117. 

Such  a  oondftioa  precedent  la  Told  aa  "an 


Bitent^to  ouat  tfaeoonrttof  Justice  of  all  Jiv 
risdiclion  over  tbe  whole  con troveray." 

WkiU  T.  Middtamx  B.  Ch.  ISO  Maaa.  21S; 
IforfeinT.  &ztwr,4Hurlst.  AN.  618,601;  Loo 
T.  Poffo,  80  L.  J.  Ch.  M7,  80»;  ffifiwTvIi  y. 
AberajpvnMvt.  3.  Int.  8oe.  h.  R.  I  O.  B.  Div. 
008,560. 


the  plalntlS'a  Inteatate  occaslooed  hj  "bod- 
ily Injuriee  effected  through  external,  violent 
and  accidental  meana." 

There  are  nine  provlioa  In  the  certlScate, 
tbe  last  of  which  is  that  "no  suit  or  pro- 
ceeding at  law  or  In  equity  shall  be  brought 
to  rocovai  any  sum  bmein,  nnleaa  the  same 
bas  been  flrst  referred  to  tbe  arbitration  of 
Juat  and  competent  meQ."  It  was  admitted 
that  there  had  been  no  reference  toarbitratiim 
of  tbe  plaintiff's  clalrn,  and  that  the  plain- 
tiff never  requeated  such  arbitration.  Th» 
first  exception  la  to  the  refusal  of  tbe  c«,uit 
to  rule  that,  for  that  reason,  the  action  could 
not  be  maintained.  The  promise  la,  not  to 
pay  the  award,  but  to  pay  the  sum  named, 
and  tbe  proviso  does  not  make  the  award  a 
condition  precedent  to  the  promise  to  pay, 
but  a  mode  of  oiiforcing  that  promise.  It 
is  well  settled  that  such  an  agreement  is  no 
bar  to  an  action  on  the  promise.   Bted  t. 


11  ot  the  poUoy.    Healer 
A0a.A«Mi.BI.a.  A.m.U8IILHe. 

Death  from  blood- polwmloc  produced  br  tItim 
eoDnnimleated  br  a  Of  oomes  wltbln  tlie  terms  of 
audi  a  potior.  Baoon  v.  United  States  Hut.  Aoo. 
Ami.  M  Hun.  m. 

Deatb  from  aoddeDtsl  drawnios  Is  within  snoh 
poller.  Trew  v.  Vallwar  Paia  AMur.  Oo.  ■  HurisL 
*  N.  Mh  Wlnipear  v.  Aortdant  Ina,  Ool  L.  B,  ^. 
KDiy.a. 

Ad  Innne  man  who  takes  Ui  own  Ufe  dies  from 
ao  tnjuir  produoed  br  external,  acoldeDtai,  and 
violent  means.  Aooldent  Ids.  Co.  of  N.  A.  v. 
CnUHlal,  UO  [J.  B.  m,  H)  L.  ed.  T«L 

It  tbe  lojurj  be  acoldeatal,  and  the  raaolt  Is 
4ntfa,  what  matten  It  whether  the  Injurr  <•  cauaed 
br  a  blow  from  a  pllohfork  or  a  itrelD  In  handling 
to  North  AmerloiB  L,  t  Ace.  Iiu).  Co.  v.  Bnr- 
iDocha.  M  Pa.  OL  Bee  note  to  Healer  v.  Mutual 
Am.  And.  Oil.)  S  I.  B.  A.  sn. 

JntcnClnnal  tnfurlM. 

nw  ezoeptlon  as  to  "IntentloDal  injuries  Icflloted 
br  the  Insured  or  anr  other  peiaon,"  looludeg  inten- 
tional Injurr  Infllotod  br  anoUker  person.  Travel- 
in  IiM.  CO.  T.  HeOartbr.  U  K  B.  A.  »r,  IB  Ooki. 
HU  Travelers  Ids.  Oo.  of  Hartford  v.  UoConker, 
IS  C.  &  «BL  K  I.  ed.  SOB:  Butohorsft  v.  Travelers 
Ins.  Oo.  87  Ky.  SOlj  De  Qnw  v.  National  Aoo.  Soo. 
a  Ron,  Itt. 

An  lojurr  Dot  antlolpsted  and  not  nattmllr  to  be 
expected  br  theinaured,  though  Intentlonallr  In- 
ntoted  br  another,  is  ao  accidental  in]urr  within 
Oie  maanlnr  of  an  accident  P0II117,  Aooldoit  Ids. 
Od.  v.  BeDDett  (Tenn.)  June  S,  IBn. 

Wbarettaelnsuradwaaahotaadkllledbr  a  third 
penon,  though  without  provocatton.  and  irhlle 
peaoeablr  enaaged  In  bla  ordinary  boslnen.  no  m- 
CDveir  can  ba  had.  Fischer  v.  Tiaveleit  Ins,  Co. 
nCaLSta. 
t8L.R.A. 


Bo  wbere  one  wllltullr  SMauKod  insured  wltli  a 
koUe,  DO  reooverr  can  tw  bad.  Bobeiok  v.  Tranb 
en  Ins.  Co.  88  Alb.  L.  J.  «!  See  notM  to  Paul  v. 
Travelers  Ini.  Co.  (N.  Y.l  S  L.  B.  A.  Mb  Bhesnon  r. 
FBoMkc  Hut.  I.  lu.  Oo.  {Wls.>  B  U  B.  A.  ML 
VohOTlarv  (zposur*  to  unruceMorv  rMt. 

A  caae  la  within  this  exoeptlon  In  the  polkv 
where  Insured  met  his  death  while  attempUng  In 
broad  dayUgbt  to  orov  a  main  line  Of  railway  hi 
front  of  an  approaohing  train.  Comiah  v.  Aoei- 
dent  Ins.  O).  L.  B.  n  Q.  B.  IHv.  US. 

Bo  boarding  a  train  while  In  motion  is  a  volnn- 
tarr  espoenie.  Miliar  t.  Travelers  Ins.  Co.  » 
llinn.K& 

AcJauae  ezoepUDg  railroad  employ^  from  the 
provlalon  against  entorlng  a  movtiiir  iralu  Inoludae 
BtzanafsT  agent  employed  byabaggajte  transfer 
oompanr.  t^otten  v.  Fidelity  *  C  Co.  U  fed.  Raph 
006. 

Where  one  lowered  blmaelf  from  the  window  br 
a  pleoe  of  tml  ticking,  It  was  a  voluntary  exposure 
which  will  defeat  a  recoverr  where  death  enauea. 
Shaffer  v.  Travelerelns.  Co.  PL)  OoL  81.  lasS. 

FasslnB  over  s  trestle  on  a  dark  night,  other 
ways  of  travel  being  open  to  one,  la  a  voluntary  ex> 
poeure  to  danger.  Traveten  Ins.  Co.  v.  Jones.  BO 
Or.  HI. 

Faalngfrom  one  car  to  another  wblle  the  train 
Is  In  Diodon  avoida  the  lusuranoe.  Sautelle  v.  Ball. 
way  Pass.  Ins.  Co.  IB  In*.  L.  J.  SIB. 

Bnt  golog  out  on  the  platform  while  the  train 
I)  In  motion,  while  suffering  from  nausea  caused 
by  beat  of  the  car.  is  not  a  voluntary  expoanre 
suob  SB  will  defeat  a  recovery.  Man  v.  Travelers 
Ins.  Co.  n  Fed.  Bep.  821. 

Running  towants  an  approaofaing  train  to  get 
tbe  mall,  stumbling  and  falling  down  a  bank 
against  Ihe  engine  la  not  a  voluntary  exposure  to 
unneoenarr  danger.  Equitable  Aoc.  Ins.  Co.  v. 
.  Osborn.  BO  Ala.  an.  poet.  Sn. 

"LUIlnsani10Tereiemon'*must  besvOtaDtarr 
I  and  unneoessarv  act.  aod  not  an  aot  nut'fnno  >• 


UAtHAoavuma  Sopkkmb  Judiciu.  Coubt. 


Hot., 


WaMj^bm  F.  it  M.  ln$.  Go.  188  Hsm.  872, 
and  casee  cited. 

The  certlflcata  also  contaloa  the  proviso 
that  "memben  are  required  to  use  all  due 
diligence  for  personal  safety  and  protection ; 
kud  that  "no  claim  shall  be  made  under  this 
certiflcBte  where  death  or  Injury  may  have 
happened  In  oonsequeoce  ...  of  any 
voluntary  exposure  to  uuiecesaary  danger." 
These  prorisos  constitute  matter  of  deienae 
and  the  burden  of  proving  them  is  upon  the 
detenduat.  IVaman  v.  Travden  Int.  Oo. 
Ui  Mass.  673,  4  New  Eng,  Rep.  821.  The 
other  exceptions  are  to  the  refusals  of  the 
conrt  to  rule  upon  the  undisputed  evidence 
In  the  case,  and  upon  the  hypothetical  find- 
ings of  the  Jury  upon  the  evidence,  tliat  the 
defewM  of  want  of  due  diligoice  or  of  vol- 
untary expoaure  to  utmeocMory  danger  by  the 
deceased  was  made  out,  and  to  instntct  the 
Jury  to  find  a  verdict  for  the  defendant. 

After  the  ten  o'clock  train  left,  the  dead 
body  of  the  pJaiutiS's  Intestate  was  found 
oa  the  track  where  the  train  had  stood  In 
such  a  situation  and  condition  at  showed  that 
he'  hod  been  run  over  by  the  train  and  In- 
stantly killed.  Track  No.  S  waa  the  easterly 
track  and  was  near  the  easterly  wall  of  the 
train  house.  A  platform  extended  from  Uie 
wall  toward  the  track  so  far  that  a  car  upon 
the  track  would  overhang  the  platform  about 
six  Inches.    The  distance  from  the  wall  to 


lag  inward  from  the  wall  abont  Uiree  feet  so 
that  the  distance  from  the  face  at  the  girden 
to  the  edge  of  the  platform  waa  about  tw« 
and  a  holi  feet. 

"There  was  evidence  tending  to  prove  that 
the  plaintiff,  before  ten  o'clock  in  the  fore- 
noon was  waiting  in  the  train  house  of  a 
railroad  station  in  Boston  to  take  a  train  that 
left  at  a  quarter  after  10  on  track  No.  7,  and 
that  he  knew  that  a  train  left  on  track  No.  8 
at  10  o'clock." 

The  defendant  coiiteiided,  and  there  waa 
evidence  to  prove,  that  the  platform  east  of 
the  tracks  was  intended  for  the  use  of  the 
train  hands  and  not  for  piuaengers,  though 
it  was  sometimes  used  by  them,  and  that  As 
place  intended  for  and  generally  used  by 
p  swim  rum  for  taking  and  leaving  oars  on 
track  No.  8  was  the  platform  on  tlie  westerly 
side  of  that  track  between  it  and  track  No. 
7. 

The  supposition  that  the  decesscd  fell  In 
attempting  to  get  on  or  oft  any  platform  of 
the  cars  while  they  were  in  motion  se«ma 
inconsistADt  with  ttte  evidence.  The  onlv 
theory  of  accidental  Injury  consistent  wllik 
the  evidence  seems  to  be  that  the  deceased 
was  Uirown  or  tell  from  the  platform  «a8t  of 
the  cars,  upon  the  rail  between  the  front  and 
rear  trucks  of  the  forward  cor  about  the  time 
the  cars  started  and  before  thev  had  moved 
twenty  feet.  Iliere  was  no  evidence  of  the 
cause  of  his  fall,  and  it  cannot  be  contended 
that  the  mete  fact  that  he  fell  under  the  car 


Whetber  Insured  was  (ruUtr  o(  voluntarr  ezpos- 
vre  to  daninr  il  ■  quesUon  for  tba  Jury.  Gotten 
V.  Fidelity  *  C.  Co.  U  red.  Bep.  50t.  See  note  to 
Paul  T.  Travelers  Ina.  Co.  (S.  T.)  S  L.  B.  A.  Mtj 
Sbeonon  V.  Faeiao  Hut.  L.  Ina  Co.  (WlaJ  BUB.  A. 

PoynMnlqf  prcmtum. 

A  oosb  poTmeDt  bj  an  acoident  iDsuranoe  oom- 
panr  to  the  asured  on  oooouni  of  an  [njurr  re- 
vived, to  whlob  he  waa  not  entitled  unless  the  m- 
BtoUmeDta  of  premtum  bad  been  paid,  did  not  raise 
aooDcIuilvepTeaumpUonlliatallsucli  lestallmenCs 
bad  Id  tact  been  paid.  Melin  v.  North  Amerloaa 
Aoo.  In*.  OO-tO  Wis.  STB. 

Where  an  ocent  sollolta  an  IsaoraDt  negro  porter 
of  a  railroad  oomponj  to  take  Insarsaoe.  and  offers 
to  take  an  order  on  tbe  oamp«nr  for  the  ptemlum, 
and  tbe  polloj  la  delivered  to  the  porter  before  tbe 
oompony  ean  forfeit  the  policy  tornonparmeat  of 
piemlun],maaBelti9uiQotTeallie  on  tbe  order,  It 
muatrlvetbe  Insured  noUoe  of  Its  nonpayment. 
Burr  V.  Standard  Ufe  *  Aoo.  lu.  Co.  10  L.  B.  A.  GS4, 
•nd net*>n  lenn.  tfT. 

lAnMMim  of  rtpM  to  fuo. 

Id  an  aooldent  policy  UmltlnK  the  right  to  sue 
tbereon  to  one  rear  from  tbe  time  of  tbe  olleaied 
Injury,  the  UmltaUoutiefflQS  to  run  when  Hie  proofs 
ore  sooepted  and  tbe  olalm  la  In  a  oondlUon  to  be 
sued.  Cooper  v.  Dnlted  States  Hut.  Aoo.  Asm.  67 
Bun,<OT. 

The  stipulation  m  an  aoddent  Insuraeoe  policy. 
thstsetloa  thereon  must  be  oommenoed  within 
18L.R.A. 


one  year  from  tlia  time  die  rUthCofaetloaaooruea. 
la  leoBonalile  aod  vaHd.   Suaxs  v.  Travelen  Ins. 

The  provision  thottlieaotlonAonU  be  bn>as:ht 
"within  <me  year  from  Ilia  time  of  Uie  allefed  ooel- 
doDtal  Injury,"  means  a  year  from  the  Ume  tbe 
r1|iit  Of  aotkm  was  oompleteL  Cooper  v.  United 
SUlee  Hut.  Aoo.  Amo.  n  H.  T.  B.  B.  TK. 

Hie  limitation  of  a  year  runs  dminc  the  minor- 
Ityof  Hie  benetfUdariee  where  there  Isno  exception 
In  tbstr  favor.   Suns  v.  Ttafeleta  bis.  Co.  n  Te& 

sm 

NaUce  ot  omIAmA. 
He  requirement  of  an  Immediate  written  notloe 
of  an  aoddent.  raeans  that  notice  mnst  Iw  given 
within  a  reasonable  Ume.    People's  Hut.  Aeo. 
Asso.  V.  Smttb,  la  Fa.  BIT, 

OmtrfZmtonr  nsgllfMnes  not  a  dsf ensa 
Oontrlbntory  nesUsence  on  the  port  of  tbe  In- 
sured Is  not  a  defense,  and  by  the  use  of  tbe  word 
"ac<)ldental."  tnjurlei  to  whloh  tbe  nesllsenoe  of 
tbe  Insured  oontribuled  are  not  axtdnded  from  tbe 
protection  of  the  policy.  Freeman  v.  Tnvdeia 
Ins.  Co.  i  New  Bnc.  Bep.  69.  IM  Ham.  Sit;  Schnet- 
der  V.  Provident  L.  Ins.  Ot.  H  Wis.  18;  Tiew  v. 
KHilway  Pan.  Assur  Co.  0  HurM.  fe  H .  8BB:  ProvW 
denoe  L.  Ids.  »  L  Oo.  v.  MartlD,  SB  Hd.  KtO:  Btona 
V.  United  Btotee  Casualty  Oa.U  IT.  J.  L.SrL 

IVofl/ 0/ futurs.  cniMS.  or  monnar  0^  dsoflk 


eeCabllsta  the  fact  by  persons  actually  preaentattb* 
death.  Accident  Ina.  Oo.  of  N  A.  v.  Bennett 
ITenn.)  June  8,  IBU. 


,r.b.Goog[e 


Bqihtablx  AcoiDXHT  Ins.  Co.  t.  Osbobm. 


la  s  defflDM.  The  n»l  contention  of  tbe  de- 
tenduit.  «zpreMed  in  different  forma  In  Ite 
pntjttn  (or  InatructlonB,  is,  that  the  mere 
Oct  that  the  de<!eaaed  was  In  a  daoKeroiu 
place  (on  the  platform  eaat  of  the  tracK),  or, 
at  ftaled  In  one  prajer  for  inatincttoai,  do- 
ing a  dangerous  act  (leaving  a  car  while  It 
waa  in  motion),  is,  oa  nutter  of  law.  con- 
clualve  proof  that  he  did  not  uie  all  due 
diligence  for  peraooal  aatet;  and  pToteotion, 
and  Uiat  he  Tohintarlly  exposed  nlnuelf  to 
onneceaaarj  danger. 

This  ia  not  an  action  against  the  railroad 
companj  In  which  the  mutual  rights  and 


amine  ttie  wall  of  the  bulldfnff,  and  tbe 
elrden  and  the  platform  and  the  can  stand- 
fng  upon  the  tnck  and  to  enter  and  leave 
them.  None  of  these  acta  would  of  Itself 
be  evidence  of  want  of  due  diligence  for 
person^  safety  or  of  Toluntaij  exposure  to 
unnecessaiT  danger.  Anj  of  them  might  be 
done  carefully  or  carelesalf.  The  manner 
and  oircumstancea  of  the  act  would  give 
character  to  it. 

The  facts  that  the  deceased  was  upon  the 
platfonn,  and  that  he  was  Injured  in  the 
mannei  shown,  clearly  do  not  constitute  neg- 
llgenoe  in  law  at  tJtord  conclusiTe  eridence 
H  negligence. 

Tbe  defendant  a^ed  for  Instrnctions  npon 


867 

tbe  hrpotbesls  that  deceased  fell  while  lear- 
Ing  the  car  when  it  waa  in  motion.  There 
was  no  evidence  that  he  so  fell,  but  if  It 
could  be  inferred  It  would  not  be  conclusive 
of  his  negligence.  That  would  depend  upon 
tbe  circumstances,  and  there  would  be  no 
presumption  that  the  circumstances  were  such 
OS  to  make  It  aeKlIgeut.  If  the  ]urj  could 
surmise  tliat  he  left  the  car  when  It  waa  in 
motion  under  circumstances  which  rendered 
tbe  act  negligent,  thej  could  equally  well 
surmise  that  he  left  It  under  circumBtances 
which  would  show  that  the  act  was  not  neg- 
ligent It  maf  be  said,  In  general.  In  re- 
gwd  to  each  of  the  defendant's  arajeni  for 
Tulinga  and  instructions,  that  there  is  no 
evidence  of  tlie  act  of  the  deceased  proximate 
to  his  injury  and  of  course  no  evidence  of 
tlie  circumstances  which  characterize  the  act 
as  negligent  or  otherwise.  If  the  Jury  Infer 
an  act  they  are  not,  without  evidence,  at 
litierty  to  Infer  tbe  circumstances  which  made 
the  act  negligent.  The  Jury  could  not  prop- 
erly find  their  verdict  upon  particular  facts 
found  without  evidence.  The  real  question 
was  whether  tbe  tscti  dlnotir  proved  by  the 
evidence  and  those  inferred  from  them  sus- 
tained tiie  burden  of  proof  which  was  npon 


could  rule  tliat  there  was  not  sufficient 

evidence.    The  Instructions  give  were  suffl- 
deotly  fevorable  to  the  defendant. 
BteiptioTu  ovtrrvltd. 


ALABAMA  8UPBEMB  OODBT. 


t  OSBORN.  Admz.,  etc.,  of  John  Os- 


(DO  AJB.IOIJ 

1.  A  s«neral  iIt"'*-'  whlob  puis  In  Issue  tbe 
ezeoutloD  of  an  inauianoe  pollo^  shonld  be  veri< 
fled  under  tbe  Alabama  Code. 

I.  A  plaft  lAloh  at»t«a  oaly  l«nl  o«m- 

-" — ■ ' — ' — '  ~"-stalsdeaiDrrBt)Ie. 

iat*d  by  proof  ol  a  poU- 


<7  whloh  sptoUlfs  no  tdme  fOr  tts  oontlniuuios 
nnder  a  oonplalnt  wblch  deeorlbes  It  as  nuolDg 
for  one  rear  bom  a  oectaln  date. 
4.  Aw»al«  aatgwUiyof  TwIwiitoryM- 


llTovembar  Term,  1MU 


Von.— Seeps,  «Mt«rs  and  tfeet  of  vtriUotton, 
n>e  Codes  of  all  Btatea  whloh  have  adopted  tbe  re- 
formed sfsten  of  prooedore  oontaln  ^ovlslona  In 
resard  lo  verlflOBtloD  ot  pleadlns^  In  all  oases  of 
a  varUloatlon  ol  pleadlDC,  tbe  affidavit  of  the  putr 
mnst  state  that  tbe  sane  Is  tme  of  his  own  knoirl- 
«d>e,  except  as  to  thenatteiswtalahai*  tbereln 
staled  ODbtolnformalfoa  <s  belief,  and  as  to  those 
natters,  that  he  OeHevee  lltobetrue;  and  where  a 
pleadlns  is  verifled.  It  orosl  be  t^  the  affldsvlt  ot  a 
partr,  unless  the  parties  are  nbsent  from  tbe  oountr 
wbsrelheattoriiej'reeldeH.ortromoauaeBre  unable 
toverifrlt.ortbe  loots  are  vlttain  the  knowledge 
of  Us  attomer  or  other  peiHon  verif  jiag  the  some. 
Wbem  the  pleading  Is  verlBed  by  the  attorney,  or 
other  person  except  one  qF  tbe  parties,  be  iniist  set 
forth  in  the  afldavlt  the  reason  why  it  is  aot  niade 
by  one  uf  tbe  patties.  When  a  corporation  Is  a 
partr,  the  verEflratlon  ma;  be  made  hj  an  officer 
thereof.  See  1  Bstea,  PI.  I STS. 
UI1.R.A. 


Tbe  object  oC  the  Terlfloatlon  I*  to  secure  oood 
faith  In  the  svermanta  of  the  party.  Patteisoa  v. 
KI7,  le  CU.  S8. 

An  answer  may  be  verified  though  the  complaint 
Is  not.  In  such  cue  a  reply  must  be  vertDed,  Levi 
r.  Jakeways,  4  How.  Pr.  133,  t  Code  Bep.  ».  Lin  v. 
Jaquays.  S  Code  Bep.  tt. 

Oaorta  lean  Bgalnst  objectlnns  On  tbe  ground  of 
f nguffldent  veriflcatlon.  Wllldn  v.  OIlman.lSHow- 
Pr.Wl. 

rnie  vertfloatlon  constitutes  no  pert  of  a  plead- 
ing, tiut  when  any  pleading  Is  verified  every  sub- 
sequent pleading,  except  a  demurrer,  or  the  gen- 
eral answer  ot  an  Infaut  by  hie  ^uardhin  ad  llUm. 
must  also  be  veriBed.  Bae  N.  Y.  Code  Civ.  Proc. 
tSSOi  Reynolds  v.  Smathen.  B7  N.  C.  £4;  Alford  t. 
HcCormnc,  00  N.  C.  151;  Cromploa  v.  Crow,  £  Utah, 
Z15:  Boone,  Code  Fl.  I  SL 

Verification  Is  only  required  to  be  adopted  to  tbe 
mo  le  of  statement  In  the  pleadlnB.    I*  <i>e  mode  of 


JLI.AXAMA  BUPBIIOI  ComT. 


Not., 


amount  alleged  to  be  doe  on  a  pollcj  of  acd- 
dent  iDBurance.    Bnerted. 

Tbe  facta  sufflcieotlj  appear  in  tbe  optnlon. 

MoTt.  G.  R.  Hanh  and  Bowbha  * 
Hnrali  for  appellHnt. 

Mr.  E.  T.  TaUmfiarvo  for  appellee. 

Somerrill*,  J.,  deliTered  tbe  oplDioa  of 

1.  Tbe  flrat  plea  of  the  defendaat,  being  a 
general  denial  of  all  tbe  alleeatloni  of  Uie 
complaint,  necessarily  put  inlssue  tbe  exe- 
cution of  tbe  written  polio?  of  insurance 
which  -waa  the  foundation  of  the  suit,  as 
well  as  the  plaintiff's  ownership  of  tbe  pol- 
icy, aa  the  beneQciarr  under  It.  The  plea 
should  therefore  bave'been  supported  b;  affl- 
dSiTit,  and  for  wdnt  of  such  veriflcation  it 
was  subject  to  ttie  demurrer  which  was  inter- 
posed to  it,  and  was  properlv  sustained  bj 
tbe  trial  court.  MobiU  i  M.  R.  Go.  v.  OU- 
ttur,  85  A.Ia.  428;  Code  1886.  ^|  S6T0,  2770  ; 
ManniTtg  v.  Manntey,  87  Ala.  068. 

3.  Tbe  tblrd  plea  was  too  vague  and  un- 
certain in  iu  aTerments,  and  therefore  neces- 
■ari  ly  amblguoua  in  meaning.  It,  moreover, 
states  legal  conclusiona  inaUad  of  facia,  and 
waa  Hubject  to  demurrer  on  tltese  and  other 
grounds  suataioed  by  the  court.  GarmeUth 
T,  Mimi.  68  Ala.  885. 

8.  Tbe  fourOi  plea  was  subject  to  like  ob- 
jections, aa  atated  in  the  4emurrer  to  it. 

4.  Tbe  court  erred  in  not  sustaining  tbe 
plaintiff's  motion  U>  exclude  tbe  policy  of  In- 
suranoe  on  the  ground  of  variance.  The  com- 
plaint describes  tbe  policy  as  running  for  thti 
term  of  one  year  from  date,  which  waa  Feb- 
ruary 18,  1888.  We  discover  nothing  in  tbe 
terms  of  the  policy,  or  in  tbe  other  evidence, 
which  indicateehowlong  tbe  risk  waa  to  run. 
This  may  be  an  inadvertent  omission;  but,  aa 


tbe  bill  of  exceptions  purporta  to  contain  all 
the  evidence,  the  objection  to  the  admiastoD  of 
the  policy  should  have  been  sustained.  In 
addition  to  this,  we  may  observe  that  11i» 
evidence  shows  tbat  the  accident  which  pro- 
duced the  death  of  the  insured  happenea  ob 
Hay  80,  1880,  or  more  than  a  year  after  thft 
isaue  of  the  policy,  and  the  risk  waa  not, 
therefore,  covered  oy  tbe  time  for  which  th» 
policy  described  in  the  complaint  was  to  re- 
main in  force.  This,  of  itaelf,  Is  fatal  to- 
any  recovery,  aa  tho   facta  of  tlM  ease  now 

5.  The  policy  fnsurea  against  death  and 
certain  other  injuries,  effected  through  "ex- 
ternal, violent,  and  accidental  means.  Tluit 
tbe  death  of  tlie  insured  resulted  from  pre- 
cisely such  a  cause,  the  evidence  leaves  no- 
doubt.  Tbe  insured  came  speedily  to  hla 
death  by  stumbling  and  falling,  aa  he  ran 
towards  the  rallronil  track  upon  the  approaeb 
of  a  pasaenger  train,  coming  in  sudden  con- 
tact with  tbe  steam-chest  on  the  side  of  a  rail- 
way engine.  The  Injury,  therefore,  comes 
wluiin  the  general  terms  of  the  policy,  unlea* 
taken  out  by  some  one  of  the  exceptions. 

6.  One  of  the  exceptlona,  not  covered  1^ 
tbe  policy,  is  "voluntary  exposure  to  un- 
necessary danger. "  It  ia  contendkl  that  the 
facts  of  the  present  case  bring  it  within  th» 
terms  of  this  exception.  The  phrase,  "vol- 
untary exposure  to  unnecessarv  danger"  in- 
volves the  idea  of  "intentionally  doing  sema- 
act  which  reasonable  and  ordinary  prudence 
would  pronounce  dangerous."  As  said  in 
an  analogous  case,  where  tbe  same  pbiasa 
was  construed:  "The  approach  to  an  un- 
known and  unexpected  danger  does  not  make 
tbe  act  a  voluntarf  exposure  thereto.  The 
result  of  tbe  act  does  not  necessarily  deter- 
mine the  motive  which  prompted  the  action. 


■tatemenC  li  sbsolnte,  then  the  veiMcatlOQ  should 
be  abaolute,  but  If  the  mode  of  gtateraent  U  quail- 
fled,  then  tbe  verlfloatlon  should  be  qualified.  Or- 
vls  V.  Goldschmldt,  M  How.  Pr.  71,  I  N.  T.  Ov. 

A  delect  In  the  verlttoatlon  of  a  complaint  or  pe- 
tlttQn  mij  be  waived,  and  will  be  deemed  waived 
where  no  objection  Is  made  until  after  Uie  rendi- 
tion ol  the  Judgment.  DorrldBUin  v.  Meyer,  B  Neb. 
at;  a  Boone,  Code  PL  S. 

Kodt  of  varlfeaUon. 

At  a  Keneral  role,  everj  pleading-  should  be  verl- 
Sed  b7  tbe  paitr  pleading;  but forconvenlenoe  and 
from  necesilt;,  many  exceptions  to  the  rule  are 
allowed.  TbuB,  when  anarUflclal  person,  as  a  pri- 
vate oorporaUon,  Is  a  party,  the  pleadlni:  may  be 
verlfled  by  any  of  iu  offlcers;  and  when  the  State  is 
a  party,  tbe  verlScaUon  may  be  made  by  anyone 
acQuaintedwltb  tbe  facta.    M.  T.  Code,  I IGT. 

Bo.  wbete  a  party  cannot  verily  a  pleading  by 
reason  of  absence  at  tbe  time  such  verlflcaUoa  tm- 
eomee  ne«eesary,  his  attorney  may  verity  the 
pleading  lor  him.  Stannard  v.  Uattloe,  T  Hov.  Fr. 
i;  People  T.  Alien,  14  Hoir.  Pr.  Wt:  Boecoe  v.  llaia- 
oo,  T  How.  Pr.  ISl;  Treadwell  v.  Fanett.  10  How. 
Pr.  184:  Lefevre  v.  Lateon.  S  Sandf.  SGO.  10  N.  Y. 
L^al  Oba.S4e;  Boston  Locomotive  Works  v.Wright, 
U  How.  Pr.  XSS:  1  Valt.  Pr.  888. 

Vtrifeatlon  by  aoent  or  atComey, 
A  verillcatlDn  to  a  pleading,  made  by  an  agent. 


are  with  Ua  personal  knowledge," 
without  aarigning  any  reason  why  ttie  verlllcatloB 
iinotmadfl  by  thepu:^.  Betia  v.  ErlDdell, U K. 
y.  Civ.  Proc  1B7- 

VerlOoBtlon  by  defendants  aj^ent,  ttMog  aft**- 
the  usual  form  that  the  reason  why  It  was  not  made 
by  defendant  was,  that  the  allegettoiit  wen  wllhin 
the  agent's  penonal  knowledge  and  not  within  that 
of  the  defendant,  was  held  good.  It  was  also  held 
that  the  exception  as  to  those  matten  stated  on  liv 
formation,  eto.,  might  have  been  omitted.  Bam  v. 
Longmulr,  U  Abb.  Pr.  BiS,  £4  Hew.  Pr.  49. 

A  pleading  verified  by  an  attorney,  stating,  as  tlie 
m^iutid  tor  liii  verification,  that  ha  oould  not  find 
the  party  in  the  city,  and  that  It  was  his  loot  day  to 
reply.  Is  not  good  as  It  (tateg  no  legal  raosoa  why 
the  veriBcatloa  Is  net  made  by  the  party.  It  may 
be  treated  as  a  nullity.  Lyons  v,  Morat,  54  How. 
Pr.  £& 

Vbeie  verlfflcaUon  of  an  answer,  made  by  the  de> 
tendanfi  agent  or  attorney,  oontnlnslan  sllegotlotk 
Inconslitent  with  an  allegation  in  tbe  answer,  de- 
fendant may  be  required  to  verify  in  person.  Jall- 
lard  V.  Tomee,  S  Abb.  N.  a  14. 

It  seems  that  undM  Code  Olv.  ftoo.,  I  MSB,  wbbA 
provides  that  "the  surrogate  may  require  tbe  peti- 
tion or  answer  to  be  verified."  be-  has  authori^  t» 
compel  the  verlllcations  of  obJeeOnns  to  an  acooDQl 
filed  with  Um.   Thompeon  v.  Hott,2  J>em.UL 


When  Oie  veriflcation  is  by  an  otDof 
rstlon,  it  ii  in  fact  tbe  veriflcation  of 
tion,  and  tlie  form  Is  tliat  of  s  nartv  ti 


XqDITASLB  AOOIDIHT  Ixi.  Co.  T.  OUOBX. 


Tbe  act  tsMj  be  TolontarT',  vet  the  espoaure 
iDToloDtuy.  The  dAuser  Delog  nnkaowD, 
tlieiajuTylBACcidental.*  BwlcAardt.  Trae- 
dtrt  In*.  Oo.  (^  Hartford,  103  Pa.  862.  Death 
by  accfdeat  nas  been  defined  to  be  "death 
from  any  unexpected  event  which  happens 
ai  by  chance,  or  which  does  not  take  place 
accordine  to  tbe  osoal  coane  of  thlDn" 
CMvU  Amtrietnt  L.  Int.  Co.  T.  Burrouga*, 
W  Pa.  48),  and  again,  as  "anr  event  which 
takei  place  withoat  foraafght  or  expectation 
of  the  person  acted  upon  or  aftected  by  the 
efont.-  Hay,  Ins.  9d  ed.  §  B20.  So  ft  U 
■aid  In  1  Am.  &  Bog.  Encyclop.  Law,  p.  87 : 
"An  accident,  in  Its  application  to  Insurance 
policies,  lias  been  defined  as  an  Injury  which 
happens  by  reason  of  some  violence,  casualty, 
m  til  vuyor  to  tbe  assuied,  without  his  de- 
rign  or  consent  or  voluntUY  oo- operation. " 
See  also  SiiAiuMer  v.  Pnmdmi  L.  Int.  Oo. 
94  Wis.  38 :  TiMU  v.  Dratdert  A  Aee.  Int. 
Ob.  134  Hasa.  ITS,  43  Am.  Itep.  810-81B,  note, 
The  evidence  In  the  record  falls  to  aatUfy 
na  that  the  insured  was  guilty  of  voluntarily 
ezpoalng  himself  to  unnecewarf  danger,  and 
any  degree  of  negligence  short  of  wis  will 
not  operate  to  defeat  a  reooverv.  Uay,  Ins. 
ad  ed.  e  580.  He  was  approM^iing  the  arriv- 
ing railway  tnin,  tot  the  purpose  of  getting 
the  mail  for  the  poetnuster.    True,  Ee  was 


moving  rapidly ;  but  he  made  an  effort  to 
checb  nis  speed  as  he  reached  tbe  sloping 
bank  which  led  down  to  the  side  track  of 


tat  the  accident  of  stumbling,  the  Inference 
Is  fair  that  ho  would  not  have  been  Injured. 
Tbe  efficient  and  proximate  cause  at  tlie 
death,  therefore,  was  the  accident,  as  much 
as  if  the  collision  bad  been  with  a  huge  stone. 


instead  of  with  the  steam-chest  on  the  side  of 
tbe  engine.  Tbe  Inlurv  received  was  clearly 
not  "intentional"  within  the  meaning  of  one 
of  the  exceptions  of  the  policy.  Ifor,  In  our 
opiDion.  can  It  be  properly  construed  to  be  a 
"walking  or  being  on  a  Tailroad  bridge  or 
road-bed,"  within  the  meanlnr  of  aDoUier 
excepted  class  of  cases  contained  In  tbe  pol- 
icy, as  is  contended  for  by  tbe  appellant. 
Exceptions  of  this  kind  are  construed  meet 
strongly  agsiost  the  insurer,  and  liberally  In 
favor  of  the  insured.  This  Is  now  the  settled 
rule  for  construing  all  kinds  of  Insurance 
policies,  rendered  necessar;,  especially  in 
modem  times,  to  circumvent  the  Ingenuity 
of  tbfl  Insurance  companies  in  so  framUig  con- 
tracts of  this  kind  so  as  to  make  tbe  excep> 
tions  unfairly  devour  the  whole  policy.  Ac- 
cordingly, In  WngM  V.  5u»  Mat.  L.  Int. 
Oo.  29  U.  C.  C.  P.  381  (1878).  a  well-consid- 
ered case  of  Insurance  against  accidents,  it 
was  held  that  using  a  railroad  track  merely 
to  cross  a  street,  through  which  It  ran,  was 
not  a  "walking  on  the  track"  within  the 
meaning  of  a  probibitton  of  tbe  pollcv,  for 
accidents  resultiog  from  which  no  liatilllty 
was  to  tie  Incurred.  A  fair  and  reasonabla 
construction  of  the  phrase  in  question  Is: 
Toluntaiily  and  InteDtloually  being  or  walk- 
ing on  the  railway  road-bed,  not  being  there 
by  fwce  of  accident,  and  involuntarily,  for 


-    -  -    --    Oo.    103   Pa.    362; 

BeMdenr  v.  Tratettn  Int.  Oo.  SS  Wis.  18 ; 
1  Am.  &  Bng.  Encyclop.  Law,  99. 

These  principles  will  be  sufficient,  without 
more,  to  enable  the  court  beiow  upon  another 
trial  to  reach  a  proper  conclusion. 

Setenti  and  remanded. 


bavins  eluuve  of  all  its  bmlnai  . 

tbe  process  In  tbe  aottoD  wsaierved.iriar  verify  Its 


tbegronndaof  bkbellefL    IMd. 

Ication  of  a  pleadlns  maits  br  tbesscre- 

corporatlon  maj  be  m  the  osinl  form  <d 

itkmbrapai^,  and  need  notsMtorth  flte 

as  of  tiM  oDoer'sbaUer  M  to  all  matten  stal- 

Idl  knowledge,  sod  tbe  reaaon  whj  tbe  vori- 

□  Is  not  made  by  tbe  pait7.    Tbe  verUoatlon 

vBrUoatlon  by  the  oorporatlon.  and  tbere- 

vorifloatlon  tva  par^.   Amerloan  Insuiatoc 

Banken  and  M.  Tele«.  Co.  T  N.  Y.  Clv.Pioo. 


malli 
«worl 
partjr 

Mmor 
UeCMl. 


JftoettZtHMm*  eeMUtoratiom^ 


J.  Iftbere 
than  one  partr,  and  anrmie  wouM  be  priv- 
vertfloatton  may  be  omitted;  so,Uan7part 
plaadlDgt  wonld  exoiua  a  partr  (rom  testl- 
Olapper  r.  FKqiatrlolc,  B  How.  Pr.  Sit,  1 
ep.  N;  Blalsdell  v.  Bsrmond.  E  Abb.  Pr.  lU, 
B  Abb.  Pr.  US;  Henry  v.  Bsnk  ol  Bslloa,  1 


provisiom  aHowfnK  an  omiailon  of  the 
apply  only  where  the  aoouaatory  mat- 
contained  in  Umi  pleading  to  be  answered. 
'  '      V.  Taylor,  a  !{,  T.  US  It  Abb.  pr.  N. 


. bill  of  partlou- 

Ian,  whlob. have  been  rerUled,  waives  thetrrwii. 
larlty.    PabM  v.  Smith,  li  Vis.  ML 


time,  oannot  be  objeoted  to  after  Joining 
twaetbereon  and  cotaw  to  trial,  Ktrbyv.Comlut, 
HW1s.«r 

A  vwttoattanbrattOmer.seCtiDf  forth  a  imIL 
olentstatutoirtTomid  of  belief,  fsm 

the  statement  of  other  r«al  or  so  ppcs«_ 

r.  Hagan,  n  Vis.  UT. 


party  "  bas  read  the  toreiroing  petition,  and  Is  ao- 
qiulnted  with  the  oootenta  thereof;  that  the  same 
la  true  of  his  own  hnowledge  and  belief."  ^Hia 
woida"and  belief"  may  be  treated  a*  ti 
aeattle  Ooal  *T.  Co.  V.  Tfaomaa  ST  CU.  IB.. 
Party  may  serve  witli  pI«uMng  an  aflldavit,  ex- 

--■ '"""Ion.      BlsMell  v.  Baymond,  6  Abb. 

e  Abb.  Pr.  1«. 

davit  of  a  defendant  to  hli  ■nswer 
utten  set  forth  In  the  toreFOlnr 
tma,  exoeptaa  to  those  matters  therein 
belief,  and  as  to  these 
»a  to  be  me.  It  Is  a  suf- 
llL<lent  verlfloatton:  ttlsnotneoeaary  that  the  d^ 
fendant  riiould  slate  tn  tb»  afldavlt  that  be  bas 
beard  the  answer  read,  and  knom  the  oomenta 
thereof,    nemlngr.  Wells.  StCkLtBt. 

The  omlnloD  to  verify  Is  an  Irregularity  which 
may  be  waived,  and  the  nght  to  take  advantage  of 
It  Is  lost  by  long  daisy.  Wilson  r.  Bennett,  S  N.  T. 
Civ.  Free.  84. 


,:Jb.G00g[e 


HlKKBaOTA  Bqfruu  Codxt. 
MIMNE80TA.  SUPREME  COURT. 


J.  W.  STEVENS,  Seipt., 
John   LUDLUM,  Appt. 

(....MlDO.....) 

*1.   T«  evBStltat*  «n  ««t«ppal  in  p»U.  an 

Botu&l  fnudulent  Intent  In  nuttlns  (lie  repreoen- 
Utlon  li  not  aeoemarj.  It  to  enourh  Out  Ilie 
I  It  knowi,  or  ought  to  know,  t)i« 
T  mlvbt  Eeuonably  an- 
-    m  It  If  made,  or  to 

It  ai  trae;  and  that  the  latter  has  relied  and  acted 
on  tt,  n  that  to  penntt  the  f  oimur  to  deny  lu 
tmth  wtU  operate  ■■  a  trend. 


:*HMdn< 


«  bj  GlUTUiAV,  Oh.  J. 


B.  On«  waMiig  repraaantetloiw.  iwla^ 
Iny  to  hta  bnaliMM,  to  »  etmrnereUd 
»B«na7,  mar  be  catoiiped  u  to  Ri  pationi  t« 
vhom  It  oonunanlcatM  such  repreientatlODE  M 
where  defendant  ao  Teprsaented  that  he  via  the 
owner  ol  a  bnalneM  concern  known  u  the  ~  New 
York  Pie  CompanT."  and  that  repreaentKtlon  wH 
oonununleated  by  the  tigeaaj  to  plalntlC,  one  of 
Itl  patrons 

(HarlLUaU 

APPEAL  bv  defend&Dt  from  an  order  of  tbt 
Hnnicipal  Court  of  the  City  of  Hlnneapo- 
11a  denjiDs  hii  motion  tor  new  trial  of  an  ao- 
tlon  brought  to  hold  defendant  liable  upon  • 
bill  of  exchanice  drawn  upon  the  New  York 
Pie  Company  and  accepted  by  its  manager,  ia 


Nora.—"  KquttdUa  atopptl "  dcftwA 

Bgultable  estoppel  fi  the  effect  of  Tolnntarr  oon- 
duotof  a  portr,  whereby  be  la  precluded,  both  at 
law  and  Id  eqnl^,  from  aaaertlnir  tbe  ilsbia  which 
tnlftat  perhapa  bare  otberwlseoxlated  ai  against  an- 
other.wfao  hat,  In  (ood  faith,  i«lledtlieTeaD,and  baa 
been  led  thereby  to  obange  hit  poatdon  for  tbe 
wotae,  and  who  on  hli  part  aoqulree  aonie  ootiT' 
•pondlnsrlsht,  atther  of  propeitr.  of  contract,  oi 
ot  raaiadr.   Bdwaida  t.  Diokacn,  W  Tei.  flis. 

The  oonduct  Moat  be  aomethlng  whioh  amouD 
'a  coucealiTieDt  I 
nofafaoC     Ibm.   See 
BiFelow,  EBtOpp^  481;  Jaokaon  v.  AUbq.  litt  Kam. 
tb  LaBgioa  t.  Doud,  10  Aiten,  138;    Wblie  i 
ton.  a  N.  T.  WO;  White  v.  Walker,  81  HL  US. 

One  who  mBkeareprtseDtatloDaoaDDOt  withdraw 
or  den7  them  to  the  proludlce  of  a  third  penon 
who  hai  acted  upon  them  In  good  faith,  eren 
thou^  there  ti  no  preooncelTed  dealcn  lo  defraud. 
Baboook  r.  People's  Bar.  Bank,  118  Ind.  Sift  Ander- 
Boar.Hubble.  W  Ind.  STD;  Ward  i 
Ins.  Co.  a  W«et  Bep.  tat.  V»  Ind.  801. 

CODstruotlrefTMid  Use  at  tbe  foundation  of  the 
doctrine  of  eqoltable  estoppel.  BrlnoksrhoK  t, 
IaosIdx,  IJobns.  (Si.  n,  1 L.  ed.  78S. 

Bo  tbe  acta  aad  deciuatlona  oi  the  holder  of  a 
mortgnge  may  be  so  lnetniment&l  in  alurlng  the 
poeltiDn  of  a  pait;  aa  to  make  ft  IneQultable  for 
ODB  to  enforce  tbe  mortmce  against  the  other. 
Burke  v.  Qrant,  I  WeaU  Bep.  88*.  US  111.  lU. 

Bxamplei  of  prior  mort«ag«e  loajng  hit  prlorltj', 
br  denTlng  hi*  own  lecurltr,  to  an  Intemled  mott- 
gagc«  who  makes  Inquiry  and  atatea  that  he  1» 
aboattolendmonerontheeamoproperty.  SPom. 
Bq.  Jut.  188;  Ibbottaon  r.  Bhodes,  t  Tern.  EH;  Ber- 
rlsford  t.  HUward,  i  Atk.  49;  Btrooge  v.  Hawkca,  i 
I>eO.H.J»0.181<I>eO.*].8a£;  Beckett y. Cord- 
ley,  1  Bro.  Ch.  8B3;  Peanon  *.  Morgan,  X  Bro.  Ch. 
8S6;  Brani  t.  Bloknell.  t  Tea.  Jr.  114;  Lea  v.  Hun- 
roe.  11  U.  8.  7  Cranofi.  8Se.  8  L.  ed.  na 

If  one  oblatQ  money,  or  aid  in  obtafnlng  It.  by 
tsleely  repreeeDtlng  that  HOother  has  title  to  tbn 
land,  when  be  knows  to  the  contrary,— when  In 
fact  he  has  the  title,— he  will  beeetopped  from  set- 
ting up  hie  title  OS  against  the  lender.  Bpenoer  v. 
Catr,  4B  N.  T.  tM.  8  Am.  Hap.  118;  Lee  v.  Porter,  ^ 
Johns.  Cb,  eK.lL.ea.  1080;  FonbL  Eq.  IBS. 

Wbere  one.  without  objection.  sulfeiB  anotber  to 
do  acta  upon  hlsautborily,orby  hlaconductadopta 
and  HincttoQB  such  acts,  he  will  be  bound  thereby. 
as  If  the  requisite  power  bad  been  given  In  the  moat 
formal  manner.  Townsend  »,  Cbappell  ("  Bronsoo 
V.  Chappell  "I  n  tJ.  S.  IS  WalL  181,  SO  L.  ed.  48S. 

It  he  baa  Justified  the  belief  of  a  third  party  that 
the  perMn  aasumlng  to  be  his  aicenl  was  authorlied 
13L.R.A. 


to  So  what  was  done,  ba  Is  ertopped  to  deny  It. 
iMd.  8eenotatoBrookhaT«iy.Bmltfa(N.  r.lTL. 
a  A.  7)6;  Oatbiatth  t.  Lunalord  (TeoD.)  1 L.  ft  A. 


estoppel  arises  when  one  party  by 
hia  faulty  oondnot  baa  Induced  btsadienary  to  omit 
some  act  wbleb.  but  for  nid  fault  and  ne^ligNice, 
he  would  have  performed,  aod  wbloh.  It  don^ 
might  have  prevented  the  Ioml  WUaon  Bewlng- 
Usofa.  Co.  T.  Southern  Kxp,  Co.  4t  La.  Ann.  BU. 
Bee  Leather  Hfn.  Bank  V.  Morgan,  117U.8.iae,» 
L.ed.glB. 

Foaltlve  trend  la  not  required  to  work  an  equita- 
ble estoppel,  where  sUkum  or  oonduct  ha*  ei«at«d 
a  belief  of  the  ezlateooe  of  estate  of  facta  whtob  It 
would  be  uuoonaclonable  to  deny.  Alexander  r. 
Woodford  Spring  lAka  n«h  Oo.  (Cy.)  UEy.  L.  Bepa 

So  one  who  represents  himself  sa  the  owner  at  • 
bull  which  Inflioted  an  Injury,  for  the  purpoee  ot 
misleading  the  party  injured,  so  as  to  deprive  him 
of  bli  right  of  acHoD  sgalnst  the  real  owner.  Is  es- 
topped to  deny  that  he  is  the  owner.  Bilrd  r. 
Vaughn  (Teun.)  Deo.  18, 1880. 

A  party  may  by  his  deoLarattoos  and  oonduct, 
and  even  by  bis  sUenoe  or  negative  omission  to  act, 
estop  himself  from  claiming  bis  righta,  wbete  aueb 
claim  would  operate  to  the  injury  ot  another. 
ItEoton  Bkff.  Co.  V.  Duncan.  08  N.  Y.  i£S;  Wendell 
T.  Tan  Rensselaer,  1  Johns.  Cb.  844. 1  L.  ed.  168. 

It  Is  tbe  diotate  of  natural  Justioe  tbat  he,  who, 
having  a  rlghtorlnterest,  by  bis  conduct  Influenose 
another  to  act  on  tbe  faith  ot  Ita  non-ezlstenoe,  or 
Impliea  tbat  it  will  not  be  aasened,  ahall  not  be  al> 
lowed  afterward  to  maintain  it  to  that  other's  pt^ 
udlce.   Hoaovemr.  Knoz,aObioBt,Hr. 

The  doctrine  baa  beea  applied  to  ntates  in  land, 
tzust  funds,  things  in  action,  and  other  forms  of  in- 
tertat,  in  some  defensively.  In  others  aa  the  ground 
of  affirmative  relief.    See  8  Fom.  £q.  288. 

A  fraudulent  intent  is  neoetaary  to  create  an  es- 
toppel affecting  tbe  legal  title  to  land.  Stons  r. 
Barker,  B  Johns.  Cb.  168, !  L.  ed.  88. 

It  Is  an  act  of  fraud  tor  a  party,  oonnaant  of  hia 
owe  right,  to  suffer  anotber.ignorant  of  thatrigbt, 
~  0  go  on,  purchase  property,  and  make  Improve- 
aents  thereon.  IMd.:  Miller  t,  PUtt,  6  Duor,  tXt; 
>urbam  V.  Alden,  20  Me.  2^  87  Am.  Deo.  «e;  Haloh 
'.Einball,UMe.lte. 

Oootrlns  ef  ttloppa  In  pala. 
The  doctrine  of  cMoppel  fn  pii4i  Is  appllcatde  la 


IWL 


STKTBin  ▼.  LtiDLTni. 


«! 


wblcli  Jndsment  liad  bean  dfreclecl  In  plalDttfTa 
fkTor.     Jifirmtd. 

At  the  trial  Ibe  court  found  tfaat  defendant 
bad  stated  to  Tepresentatlrei  of  varlaiu  com- 
mercial ageodea,  wbo  called  upon  bim  In  ttaeli' 
offldal  capacitT,  that  he  wu  Bole  proprietor  of 


the  New  TtHkPie  Gompanr;  that  tbis  iDforma- 
tlcH)  waa  communicated  by  the  agendea  to 
plalDllff,  one  of  iheir  aubacnben,  wbo  In  Kood 


Udk  acted  thereon  In  extending  credit  to  the 


Matn.  aUfer  *  HmtImb,  for  appel- 

dmU  T.  Oaoper,  S  Minn.  304  (Oil.  200),  ez- 
preaalj  bolda  that  there  miut  have  been  an 
ezpms  design  that  the  act  or  atatement  should 
influence  the  conduct  of  another  in  eatoppela 


by  lepreaentatloni,  and  the  court  ctearlj  dts> 
tlngulahea  between  such  caaes  as  /Vnw  t.   At- 
bu3cU,  S3  Ulnn.  417,  and  the  class  of  cases  o 
which  tlw  case  at  bar  belonn. 
Mturt.  Hnbachek  A  OmXf,  tat  Tespond- 

If  a  man  so  condttot  himself,  whether  inten- 
UonallT  or  not,  that  a  reaaonabte  person  would 
infer  tnat  a  certain  state  of  things  exists,  and 
that  luference,  he  shall  aflerwarda  bt 


T.  828;  Btair  v.  Wctit,  «fl  N.  T.  1  IS;  MeOravef 
T.  Bm%*on,  IS  Ala.  480;  W^land  Oatua  Oo.  t. 
Hathaway,  8  Wend.  480;  Broan  t.  OraiU,  89 
Hion.  404. 
Negligence  when  naturallj  tending  to  indl- 


former  and  bla  deolaratlons.  Burke  v.  Brant,  t 
TmL  Rep.  881,  US  DL  IM;  Hefner  r.  Tandolah,  ST 
m.  BBO:  DIekeraoD  v.  Oolpov^,  IDO  r.  8. 5T8,  IS  L. 
cd.  018:  VkiCon  t.  Vaiton,  n  JUoh.  U»;  Tnokar  v. 

otDwen.  sr  m.  — 


re  ooDoealed,  moat  have  bean  Unioraot  at 
a  of  tba  taai>  oonoealed  or  of  the 
latattr  of  the  repreaeDtatlon.  Steed  t.  Fettr.  6S 
Tez.«a 

It  Is  not  oreated  nnl«as  tbe  declaiatlOD  fa  plmlnlr 
InoonalttentwlU]  therlEbts  vhloh  are  aUeved  to  be 
tNorad.  and  made  with  toll  kDo«l«<]Be  of  tlieail*£- 
Bce  Of  tbe  tnoonstotentrlKht.  Fletcber  v.  HcGIU, 
■  Weat  Bap.  OS,  110  Ind.  38Si  Lee  v.  Templaton.  TS 
Illd.Sl& 

Mo  aatoppel  «i  poft  can  arfae  anleaa  to  permit  the 
party  aooibt  to  be  estopped  to  show  the  truth  will 
operaCeaaafrandnpon  the  otter  party.  SLPaul 
«  D.  R.  Oo.  T.  Blaekmar.  tt  Minn.  Ell. 

Hetther  married  ircoaen  nor  infanta  an  estopped 
Ik  pall  nnlcas  tbefr  oondoet  ha*  been  IntenUooal 
and  tauduleot.    Bneed  t.  Petty,  Mq>ra. 

But  a  husband  wbo  holds  btmaeU out  aa  a  partner 
with  Us  wife,  and  tnduoea  othen  to  truat  the  part. 
nenhlp,  Iseatopped  todeny  Ita  exlatenoe.    Sehlap- 

baok  ».  Long.  BO  Ala.  US.    SeenoT"  ""  " — ""* 

T.  Bmltli  (H.  T.)  T  L.  R.  A.  rss. 


r  oonduot  *are  Intended  t 


If  tbedeclatadona 
4eoel  Te  geDerally,  or 
Itkdy  to  decelre.  It  Is  anfflolent.  Horn  T.  Oole,  SI 
H.  H.ST,  UAm.  Sep.  1».  Bee  Adama ▼. Brown, IS 
OUo  Bt.  TB:  DeaaU  t.  Odell,  8  HUl.  »!:  Qnlrk  v. 
Tbonias,  S  HIeh.  n,  Hilohel)  t.  Heed.  S  Cal.  SH. 

Ibetepr«eeDlatloQ muatcenerallT  be  tbe  state- 
BMOtafBtarCliwbenDotTeeolTable  Into  a  statement 
of  faot  aa  dlaiingnlabed  fmn  a  ataCement  of  law, 
the  party  maldns  It  la  not  bound.  Maaon  v.  Har- 
per'a  Feny  Bridce  Co.  M  W.  Ta.  S8a. 

If  the  element  of  fraud  la  wanting,  tbere  la  no 
catoppel:  as,  where  both  perttea  are  equally  cok- 
nfiant  of  the  facts,  and  the  deolantloDa  or  allenoe 
of  tbe  one  party  produoed  oo  cbangie  In  the  oon- 
duot Of  the  other,  he  aoUoR  solely  On  bla  own  Judg- 
■nent^  N ortb western  Hnt.  L.  Ina.  Co.  v.Amerman. 
T  fr»C  Rep.  TU,  IIB  111.  BtS;  Davldion  T.  Xouns,  S8 

ni-ue. 

There  la  no  estoppel  where  parties  have  the 
aame  knowledfre  of  tbe  material  facta.  Wolf  v. 
ZlmmermeD,  XI  Ind.  188.  Bee  Dodge  t.  Pope,  M 
Ind.  lB8i  Cmr  t.  Davla,  101  Ind.  TS. 

A  Toproaectatlon.  In  order  to  estop,  must  be  aa  to 
facta,  ettber  present  or  past ;  and  a  promise  to  do 
UL.R.A. 


Talld  aon> 

tract,  bnt  not  an  estoppeL  Jonea  t.  Parker,  BT 
Tei.  TS:  Union  Hut.  I.  Iia.  Oo.  t.  Howry,  W  n.  a 
HI,  21  L.  ed.  *n;  Hmoo  r.  Barper^  ferrj  Bridge 
Oo.  mpra;  Bdwaids  t.  IHehBon.  «S  TAz.  tU. 

The  only  caae  in  which  a  representaUeo  as  to  the 
future  oan  operate  aa  an  eatoppd  Is  when  it  is  in 
relation  to  an  Intended  abandonment  of  an  ezlab- 
ing  light,  and  la  made  to  Induenoe  otbara,  and  tb^ 
bsrebeenlnduoedt^ittoact.  ITnionIfnt.L.Ina. 
Co.  T.  Howry,  nipra.  See  Fazton  T.  Faxton,  ■ 
llich.lH;  Dlckeiw)nT.OolgiOTe,100U.B.BZB,KU 
ed.SlB. 

Repreeeatatlons  set  np  aa  an  estoppel  must  bay* 
been  made  to  the  party  anerting  the  ealoppel,  or 
bare  been  of  such  a  charaoter  and  made  under 
luob  otrcumatanoea  that  the  pai^  making  them 
must  be  taken  to  hare  oontempiated  that  tbey 
would  be  oommnnlcatad  to  and  aoted  on  by  bim. 
Hodfra  T.  Lndlum,  IB  Minn.  XO, 

It  la  eaaentlal  to  an  eatoppel  by  oonduot  that 
theremuathavebcena  false  repreeentation  or  ooa> 
oealment  of  material  facta;  and  a  mistake  of  law 
made  by  the  party  asserting  tbe  estoppel,  for  wbloh 
tbe  other  pwt7  was  not  mponilble,  la  not  auOU 
dent.  Bt.  Louis  T.  Schnlenburg-Boeckler  Lumber 
Oo.8SHo.«S. 

No  one  oan  baae  an  ealoppel  upon  an  aot  of  the 
opposite  party  Induced  by  hia  own  fraud.  HoMaib 
tin  r.  Continental  Ins.  Co.  U  Hlnn.  UR. 


Bepnamlatfoii  n 


»  an  estoppel,  must 
I  Lumber  Co.  v.  Po^ 


hare  been  aoted  upon.  Hope  Lumber  Co.  v.  Fo^ 
terkL.  EtsidwareOo.IBArk.U8:  Stuart t.  Lowry, 
V  Minn.  ITS. 

No  representatlODB  will  authorlie  or 

in  estoppel,  where  tbe  party  to  whom  they  won 
made  did  not  act  upon  them,  even  If  all  the  other 

Hunthigtoii  FIrat  Nat.  Bank  T.  Wllliama.  ]X  lad. 
IS. 

To  work  an  estoppel  tbe  person  estopped  must 
have  known  the  facts,  or  been  guilty  of  negligence 
In  not  knowing  them,  and  the  persons  In  whoee  t>e- 
half  ttaedootrloe  la  Invoked  must  bsve  relied  on 
and  acted  on  tbe  fslch  of  what  tbe  former  said  or 
did  or  omitted.    Welsh  v.  Cooler.  U  Minn.  MS. 

Partiee  who  made  false  nipresentatlcins  under 
tbe  aaaumptlon  thattber  were  trueare  estopped  to 
ny  tbat  they  were  uninformed  as  to  their  tnitb* 
fulness.    Ron  t.  Hotwon  ilbd.)  Feb,  8, 18»I. 

An  estoppel  in  paU  oao  never  operate  to  preju- 
dice tbe  ligbta  of  the  person  eecopped,  except  when 
tbe  sole  deed  of  suofa  person  would  have  a  aimllar 
operatlre  effect.  Henry  v.  Bneed,  W  Ho.  40Tt 
Uueller  v.  Kaesamana,  81  Mo.  UB. 


y  Google 


m 


Tbeai  Bupbbu  Oovvr. 


cate  lateodoo,  «ni  nave  ibe  Mine  effect  Id 
CreatlDK  ui  estoppel  u  acta*)  iDteaCIoD. 

AflM  T.  ArtmeiOt,  23  HIdd.  417. 

ReprewntBtloiu  made  to  mercantile  a^odei 
may  be  taken  advaDtage  of  Hud  nwk  aa  an  ea- 
toppel  in  favor  of  aoj  sotNcriber  to  whom  the 
tepra»eDtattoiiB  are  curled. 

Ibia.;  Bkelow,  Eatoppel,  Gth  ed.  p.  397,  noU 
»:  Swift  T.  mnttrbMam,  L.  R  8  Q.  B.  244. 

OIlflllaB,  Oh.  J.,  delivered  the  oplolon 
of  the  court : 

The  facta  found  by  the  court  below  are 
•nfflcieot  to  create  an  equitable  eatoppel 
a^inst  defendant  aa  to  the  ownerehlp  of  the 
concern  doing  buslneu  aa  the  "New  York 
Pie  Company."  To  raise  auch  an  estoppel, 
It  Is  not  neceaaary  that  the  representatiooa 
■hould'  have  been  made  with  actual  fraydu- 
lent  intent.  If  be  knowi,  or  ought  to  know, 
the  truth,  and  they  are  InteotioDall;  made 
oudet  such  clrcumstaaces  aa  ^ow  that  the 


to  be  communicated,  will  rely  and  act  on 
them  as  true,  and  the  latter  has  so  relied  and 
acted  on  them,  ao  that  to  permit  the  foimer 
to  deny  their  truth  will  operate  aa  a  fraud, 
the  former  la,  in  order  to  prevent  the  fraud, 
estopped  to  deny  their  truth.  Ooleman  v. 
pMree,  26  Hlan.  128;  Bteb»  v.   W-Heiutim,  BO 


Ulni 


H8. 


Nor  need  the  repranatationa  be  made  di- 
rectly to  the  party  actlDg-  on  them.  It  is 
aoueh  if  they  were  made  to  another,  and 
Intended  or  expected  to  be  communicated  as 
tiie  representation  a  of  the  partr  making  them 
to  the  party  acting  on  them,  for  him  to  rely 
■nd  act  on.  "The  representation  mav  be  1d' 
tended  for  a  particular  Individual  alone,  or 
lor  MTual,  (»  foi  the  public,  or  for  aoj  one 


agalnat  htm,  by  acting  on  Uie  repreaentatloa 
to  his  damage.      Bigelow,  Frauoa,  446. 

If  one  act  on  a  representatltHi  not  made  to 
nor  intended  for  him,  he  will  do  so  at  his 
own  rlak.  An  inatanoe  of  a  right  to  act  on 
a  MpreaeDtatlon  not  made  directly  to  the 
pereoa  acting  on  it,  but  intended  for  him, 
{f  he  had  occasIoD  to  act  on  it,  la  furnished 
by  Peaa  v.  Arlmekle,  33  Hlnn.  417.  The 
repreaentatlons  a  buslneai  man  makes  to  a 
buik  or  commercial  agency,  especially  to  tbe 
latter,  relating  to  hla  bualnew  or  to  his  pe- 
cuniary respoDslbilitT,  are  among  those  ex- 
pected to  be  ctmmuDicated  to  othen  ftv  them 
to  act  on.  The  business  of  a  commercfal 
agency  is  to  get  incb  information  as  It  can 
relative  to  the  business  and  pecuniary  abil- 
ity of  businesa  men  and  business  concerns, 
and  communicate  tt  to  such  of  its  patrooa  aa 


J  have  occasion  to  apply  for  it.    Anyone 
ing  reoreBentationa  to  ench  an  agency, 
relating  tools  businessor  the  business  of  any 


Vlth  which  he  Is  connected, 
know,  must  be  held  to  Intend,  that  whatever 
be  so  represents  will  be  communicated  by 
the  agent  to  any  patron  who  may  have  occa- 
sion to  inquire.     Hia  repreaentatlons  a:     ' 


self.  When  the  representations  so  made  are 
communicated,  as  those  of  the  person  mak- 
ing them,  to  a  patron  of  tbe  agency,  and  be 
relies  and  acta  on  them,  he  la  In  position  to 
claim  an  estoppel.  The  flndlngs  of  fact  in 
the  case  are  fully  sustained  by  the  evidence. 

Order  afflrrned. 

Petition  for  reh«arlnK  overruled  June  2S, 
18B1. 


TEXAS  SUPREME  COURT. 


A.  HEXLtOHANN,  AppL, 

William  ROSE  tt  aL 

(....Tex. — ) 


:  In  oivii  a< 

(tenBrallT, 
I.  AntaatmcUoM  which  fcila  to  p. 
— p«r»tely  tlM  elamanta  otmietaMl  ■ 
•XMBplAiT  rtaiiiM^f.  butUmitatJwamoum 
of  reoovery,  la  not  prajudlolai  In  tbe  alMevoe  of 
■pedal  requeate.  If  tbe  rerdlet  Is  fw  lesa  than  the 
jur7  oould  properljr  fluO, 


Not*.— JfotuTf  and  Kop*  of  the  judpa'ii  cAorge. 
No  instniotloiia  ataould  be  fftven,  whiob  are 
Dot  relevmnt  to  fsoti  wblcb  there  )■  evideucM 
tending  to  prOTB.  Id  mAOf  caaea.  the  jtvioB  of  In- 
■truMdODi  baa  been  beld  error.  Qiat  v.  Loring,  SO 
lla.l»7;  Huffman  v.  Aoklef.U  Mo.  £77:  LlUla  v.  St. 
Iiouta.  K.  C.  ft  M.  B.  Co.  04  Ho.  Ui:  Kreob  v.  Pactflo 
Railroad,  «  Ho.  ITZ;  Wetland  v.  Weyland.  M  Ho. 


Instruct  the  Jury  upon  an  tnue  of  (aot  which  was 
not  raised  br  the  pteadlntn  and  In  support  of  whlcb 
no  evidence  taai  been  elidted.  Slate  v.  Harris.  H 
Mo.  KiO:  Barr  v.  Amtftrong.  U  Ho.  EH:  Wbiten  v. 
Humlbal  fte.J.  B.CO.  WHO.  IBS;  Hamilton  T.  Kus- 
SSll.  fi  n.  a  1  Cianob,  BOB,  E  L.  ed.  118;  Chine  v. 
Belneoker.Br  U.S.  1  Febaia, 831,71..  ed.  BBS.  UXi 

18  L.  n.  A. 


OarEe  v.  Eownalar.  ffi  U.  S.  10  Pet.  BHT,  B  L.  ed.  (Tli 
Khett  v.  Foe.  «  U.  a  8  How,  4118,  IIL.  od.  »8;  Har- 
per  V.  Smith,  1  Cranoh,  C.  C.  490:  OblCB«o  *  A.  B. 
Co.  V.  Dtloy.  38  HL  410;  State  v.  Baah,  li  Ired.  L.  SaS; 
State  V.  Btoudennan,  •  La.  Ann.  286;  Thompaon  v. 
Sbsnnon,  g  Tei.  686;  HIbler  v.  HoCbrloey,  81  Ala. 
Ml:  BrMee  t.  Stat«,  IS  Ohio  St.  1(8;  State  Rank  v. 
WUKams, «  Ark.  IW;  Pascbal  v.  Davia,  8  Oa.  Stg 
AmpTlcan  Transp.  Co.  v.  Uoore,  E  Hlob.  8S8i  Snyder 
V.  Wilt.  1&  Pa.  W;  Croft  v.  State,  6  Humph.  HI;  Sto- 
rey V.  Brennan,  16N.  Y.  GSl;Kouaev.  Lewis,  1  Abb. 
App.  Dec  I£l;  Btate  v.  Artbur,  S8  Iowa,  480:  Cowles 
V,  BacoD,  Xl  Oono.  451;  People  v.  Rotjerts,  8  Cat.  Hi; 
Wbltner  v.  Hamlin.  12  Pla.  IS:  Henry  v.  Jone*,  I 
Idaho.  48;  Packer  v.  CooKarne.  8  O.  Oreene,  ill;  Rloe 
T.  Klce.  8  Tnd.  100;  State  v.  McCurry,  BS  N.  C.  88; 
Harvey  v.  Sklpwltb.  IB  Oratt.  40S:  Dwver  v.  Dun- 
bar, T5n.  B.  B  Wall.  818.  IS  L.  ed.  4SB:  Bttlng  v.  Bunk 
of  United  States. «  U.  S.  U  Wheat.  U.ei..e<1.4U( 


isai. 


Bnueiuinr  t.  Roou 


an 


3.  A  Tsrdlet  neeKI  mrt  qpaeUy  wb«tbMp 
tt  U  fbr  »etii»l  or  mw plary  d»macea 

where  the  tawica  ol  aotaml  and  exemplii?  diin- 
■ca  are  Dot  Mpuateir  (Dbmltted  to  Ibe  Jurr- 

4,  Eridano*   of  tba  aukrint  Tain*   of 

"-'a  Jiklgsoent  for 


favor  of  plalntiaB  in  an  action  brought  1 
recover  damafca  for  the  Ion  of  pialntiffrdoffb, 
wbicb  wen  aflejed  to  have  Iimd  poisoned  bj 
defendant.    AMrmad. 

The  facta  aumclentl;  appear  In  the  commls- 
atgner'i  optDioo. 


Ur.  Osoar  Bexvnrom.  lor  appdlaOt:' 

It  la  error  for  (be  coart  to  suggest  ttit 
amount  or  limit  of  damagei  wbicb  tbe  Jucf 
■night  find, 

Seamaa  v.  Dadnm.  81  Tex.  91. 

Damages  are  intended  an  compepratioii  tot 
tbe  pecuniary  Injiiry  aosialned  by  tbe  party 
Injured,  and  tn  order  to  entitle  a  psrtr  to 
damages  he  must  ahon  that  he  has  suffered 
some  personal  injury  or  pecunlaiy  loss. 

Broten  r.  HtAuTger,  BS  Barb.  15;  BriU  r. 
Siagler,  38  Wend.  8tM;  Cantlijig  t.  Bannibai 
A^.  J.  R.  Co.H  Ho.  38fi;  Sutherland,  Dam. 
p.80a. 

In  the  absence  of  testimony,  authorizlnc  tbs 
flndlns  of  actual  dameges,  It  la  errorto  submit 
totbe~jarya  charge  authorizing  them  to  find 
both  oftual  and  exemplary  damsgee,  without 
requiring  them  to  find  actual  ana  exemplary 
damages  separately,  so  as  to  ascertain  whethw 


Owner  t.  8tat«.  4  Terr.  1S7;  Allen 

U  N.  J.  L.  nO;  Nev  Tork  >.  Price.  6  SaniU.  HE;  fiiee, 

Xv,  TW-TBT. 

ta  tbe  abaeoee  of  statnta  to  tbe  aoatmT<  tbe 
Indse  baapowOTtolnabuottbe  iiart  *M>»ponUi  but 
Itl*  In  btadlaonllan  wbothar  to  do  «a  or  notjf  elthei 
partr  leqoeat  IL  Penooak  r.  Dialo^e,  n  D.  S.  I 
Pet.l.UkTi>.  ed.  SST,  888.  afflrmlnv  *  VMb.  a  a 
OS;  Haapt  r.  Potalmann,  1*  Abb.  Pr.  an,  XT. 

State  taws  pieacrlblDK  the  manner  In  whloh  the 
Judge  shall  dlicbBrge  Us  diitr  Inofaarslns  the  Juiy, 
or  th«  papeiB  whloh  be  will  permit  to  lo  to  them 
tn  (belrrallrMnent, or  raqulrlDE  the  Jut;  to  an- 
iwar  nwolal  lnterro«atoifea  In  addition  to  their 
seneral  v«rdtot,  do  not  ap^  to  tiM  oontts  of  the 
CnUed  atatea.  Indkuu^iofls  ft  Bt  I-  B.  Co.  t. 
B«Mt.WIT.S.an,aL.  ed.  Me;Nndd  v.Bdetowb. 
ntr.a4MkSL.ed.le>!  Cmted  Btataa  T.  Train.  U 


Dla  should  be  oonsuUed. 

In  tbe  absenoe  of  any  regulatloa  requlrlos  It,  the 
Jndse'a  Instruotlons  need  not  Im  reduced  to  writ- 
buc,  eieept  to  the  extent  oeoeMarr  for  eaablln^ 
eoaoeel  to  ezoept.    Bmltb  v.  Orlohton,  88  Hd.  106, 

JaitmeMons  bOMd  tqxm  a  rwPOtlKHcoI  itate  (ir /ads; 

A  party  haa  a  right  to  submit  a  question  of  law 
arlstOK  on  nndfsputsd  foots  or  upon  a  hypothetloal 

^ it  within  tbe  nope  of  tbe  evldence,and 

in  of  tike  eoort  given  to  the  jury 

a  IMen  to  a 

, .-Mtsotodo.    (AaonuuiT." 

■  K.  T.  in. 

In  Older  to  Jnstlty  Um  In  BlviDg 
indicated  npMi  a  snppend  state  of  tBots,itlsnot 
iiiiiiiHwi  J  that  be  should  be  entirely  ntlslled  of 
the  existence  of  such  facts,  bat  if  there  li  any  evt- 
denoe  from  which  the  Jury  may  infer  them  to  be 
tone.  It  Is  bla  duty  to  declare  the  law  tbereon. 
Vioumoy  v.  Aadrewa,  6  Ho.  US;  Bradford  v.  Pear- 
sou,  U  If  o.n. 

And  tt  is  not  emir  for  bin  to  do  so,  even  where 
the  evIdeDoa  Is  rerysllfbt.  Ouap  v.  PhllU[n.4a 
ea.»S. 

Heoagbt  not,  however,  to  Rl<re  Instruotloni  upon 
trifling  and  iDdlfferem  statements  Irrelevant  to  the 
tsBoe  iBIckeraon  v.  Johnson,  14  Ark.  iei);  nor  leave 
a  foot  to  the  Jury  Desad  upon  evldenoe  which  goea 
no  further  than  to  raise  a  mere  guMa,  poeslblll^ 
or  eonjeoture  as  to  Oie  truth  of  what  la  claimed 
Oebb  V.  Togalman,  1  Ired.  L.  HO-.  Button  r.  Hsdre, 
t  Jones,  Ii.  am. 

Tbe  Judge  opens  any  hypottratlcal  statement 
with  tba  formal  words,  ■■  It  the  Jury  belle 
lbs  evidenae."  To  nae  only  the  words,  "U  the 
fury  beUeve,"  wOhont  eonveytng  to  their  minda 
18  L.  R.  A. 


that  they  are  to  found  their  belief  on  ttie  evidence, 
ilan  objecllonatile  way  of  Riving  an  iDatniotlon. 
Hattbewi  V.  HamUton.  »  III.  470;  Toledo,  W.  ft  T. 
B.  Oo.  V,  Ingraham,  IT  IIL  SOt. 

But,  as  Jnrlsa  are  suppoaed  to  have  aotne  small 
tnwe  of  aenae,  there  is  a  preanmpclan  that  they 
know  that  tb^  an  to  And  from  the  evideooe.  and 
aooordlngly  tt  Is  not  neoessary  to  repeal  this  ex- 
preBlon  at  every  turn  In  tlie  oharge.  Toledo,  W. 
ft  W.  B.  Co.  V.  Ingraham,  typro;  MUler  v.  Balthaa. 
ser.  fS  HL  8CB.  See  Thompaon,  Charging  the  JuTTi 
108. 

bypotbrtloal  luetniutlon  whloh  announces  a 
ooneot  legal  propoeltlOD,  and  is  based  on  the  evk 
denoe  before  tbe  Jury,  iinol  UaUa  to  the  ol>]ectl<m 
that  It  aasnmea  a  fact  in  dlsputei  Bushnell  t. 
Ccooka  Hin.  ft  EL  Oo.  U  Oolo.  E4I. 


in  otiBrge  ol  .     . 

degree  ot  vlgllanoe  would  oartalnly  require  that 
therlgbtto  present  reqoeata  ihoold  be  axerolaed 
before  the  latter  oontlngency.andadelay  beyond 
this'ordlnarllr  would  leave  It  tor  the  Judge  to  say 
whether  he  would  keep  or  call  tbe  Jurybaok  aiMl 
pSM  upon  tbe  requests.  Obapman  v.  HoCormiok, 
88  N.  T.  an. 

But  notwlthatandlDg  suob  a  limit  of  time,  ooun- 
eel  aoUng  In  (rood  (B[tb  have  a  right,  after  the  Judge 
has  Instruotad  tbe  Jury,  and  befOTe  they  have  re- 
tired, to  request  lilm  to  oorreat  an  error  or  supply 
a  ttofldeutT.  CMppen  r.  Hope,  88  Uich.  844;  Ohap- 
man  v.  ICoOormlok,  npro. 

Oood  praoOoe  requires  that  oounael  dealrlag  to 


to  the  Judge  In  aepaiate  and  dlatlnot  propoaltlons, 
fairly  and  legibly  written,  before  the  Judge  begin* 
his  charge.  It  ttie  presentation  ot  reqaeets  la  d*> 
tayed  until  after  the  Judge  has  charged  tiie  Jury, 
be  may  not  unreasonably  require  them  to  be  pr»- 
eented  orally,  or  by  reading  them,  be  responding  to 
esMh  a*  read,  or  be  may,  in  his  disoreUon,  lequire 
fiiem  to  tie  submitted  to  tbe  adverse  counsel,  and 
then  oharge  thoM  that  are  ooDseoted  to,  sod  da- 
termlue  whether  or  not  to  oharge  those  that  are 
not  consented  to.    Abb.  Tr.  Pr.  14fi. 

Where,  after  a  cause  has  been  submitted  to  the 
jury,  they  dealre  further  instruotioos,  the  oourt 
may  give  them  aucb  iDstniccloDS  publicly  and  in 
□pen  oourt,  notwIthataQillns  oounael  tor  one  ot 
the  parties  is  not  present.  Comlah  v.Orair,TN'.T. 
Qv.  ProG.  204:  Rloe.  Colo.  Code  Fcoc.  *  in,  and  eases 
oited. 


ten 


Tsui  SOPWMB  OODBI. 


Hat, 


11m  Twdlct  tovnd  1>t  the  Jniy  I*  tor  actual  or 
exemplaij  damagea. 

Gaivt»tim,n.  £.  S,  A.  B.  Oo.  t.  Dvntaeg,  M 
Tex.  866;  WaOaet  f.  Finbtrg.  M  Tex.  85;  ffat 
wftem,  A  i£  A  .J.  £.  Cb.  V.  LiOiene,  01  Tex. 
SOS. 

Jfr.  J.  H.  Copal*nd  for  anMlIeea, 

naliar,  J.,  filed  the  following  opInl(»: 
This  case  orl^nated  In  tbe  liutice  court, 
,8  tried  on  appeal  In  the  Dfatrlct  Court 


favor  againat  appellant  for  the  sum  of  (73 
and  nosts  of  >ait.  Ko  written  pleadings  are 
In  court,  except  a  statement  of  appellew'  de- 
maod,  wherein  thev  charge  that  appellant 
wicked  1;  and  malicloiuly  poisoned  five 
dogs,  for  which  they  uk  a  recoverr  of  dam- 
agea against  appellant  in  the  sum  of  $25  for 
each  of  nid  dog*  as  actual  damages,  and  f7B 
exemplary  damages.  Appellant  assigns  as 
error  the  refusal  of  tlte  court  to  instruct  the 
Jury  upon  bis  request :  "Ton  are  further  In. 
■tructed  that  the  claim  of  plaintiffs  is  based 
npon  acta  which,  if  true,  would  constitute  a 
criminal  oflense ;  and,  before  you  can  find 
for  die  plaintilb,  you  must  find  from  the 
eridonce,  beyond  a  reasonable  doubt,  that 
defendant  poisoned  the  dogs  sued  for;  and, 
If  there  Is  any  reaaonable  hypothesis  upon 
which  this  poisoning  can  be  explained,  ex- 
cept that  ths  defendant  did  it  or  that  some 
other  person  than  defendant  might  have 
poisoned  them,  then  you  will  find  for  defend- 
'  "     We  know  of  no  decision,  and  none  is 


rMter  or  mors  certain  degree  of  proof  than 
required  loTother  civil  actions.  A.  party 
boldnig  the  affirmative  of  an  issue  la  onlv  re- 
quired to  adduce  a  preponder '  —'^- — 

as  will  satisfy  the  ir''-  -' 
truth  of  the  facts  li 
court  In  the  case  of  8p<xrlt»  v.  Dawton,  47 
Tei.  IM;  "To  require  the  facts  to  be  estab- 
lished by  evidence  with  that  absoli 


of  tbeir  existence  Is  a  rule  not  applicable  to 
this  or  any  other  civil  case."  The  court  did 
'  n  refusing  to  give  tbe  charge, 
■  presented  bv 
t  erred  in  uii 
sutxiivision  of  Its  charge,  because  tbe  Jury 
was  authorized  to  find  a  verdict  against  de- 
fendant for  exemplary  damages,  and  suggests 
to  them  tliat  tbe  court  believes  tbe  sum  of 
(TG  iH  a  proper  amount  therefor.  The  cliarse 
complained  of  reads ;  "  If  you  And  from  the 
evidence  that  defendant  intentionallv  and 
willfully  poisoned  the  dogs  of  plaintiffs  as 
charged,  or  any  one  of  said  dogs,  yon  will 
find  a  verdict  In  favor  of  the  plaintiffs  for 
the  actual  market  value  of  the  dog  or  dogs 
eo  poisoned,  and  you  will,  in  addition,  find 
a  verdict  for  such  exemplary  damages  as  you 
may  deem  adequate,  not  exce«dlng  seventy- 
five  dollars.  If,  however,  you  find  the 
cbarge  of  plaintiffs  not  proven,  you  will 
find  for  tbe  defendant.'  La  this  cnnnnction 
t8L.R,A. 


the  court,  at  the  reqnoit  of  appellant,  gave 
tbe  following  in  chuge  first;  ^In  order  for 
the  plaintiffs  to  recover,  von  must  find  from 
the  testimonv  that  the  defendant  poisoned 
the  dogs,  and  that  they  were  the  property  of 

[ilaintlffs ;  that  the  doss  were  of  eome  pecun- 
aiy  value, — either  that  they  had  aome  mar- 
ket value  at  whidi  thn  would  sell,  or  that 
the  aervicea  at  um  of  tte  don  were  of  some 
pecuniary  value.  The  simple  opinion  of  a 
witness,  not  baaed  npon  any  facta,  aa  to  mar- 
ket value  or  use  of  the  daga.  lanotsuffloient." 
Tbe  court  does  not  present  tibe  two  elements 
of  damagea  separately,  but  submits  them  in 
one  general  charge,  and  restricts  the  Jury  in 
their  finding  not  exceeding  a  certain  amount. 
In  both  partlcuiara,  our  courts  have  repeated- 
ly deprecated  this  practice ;  hut,  while  this 
Is  true,  the  decisions  uofformly  hold,  in  the 
absence  of  a  special  durge  correcting  tbe  er- 
ror, that  it  alone  Is  not  sufficient  cause  for 
reversal.  Ntwman  r.  Bedton,  01  Tex.  98 ; 
Brmuuis  v.  Whitt,  70  Tex.  012 ;  Eait  Line 
it  B.  B.  Oa.  T.  Lm,  71  Tex.  Ml ;  Broott  v. 
dark,  ST  Tex.  lOO ;  Btlet.  Wren.  68  Tei. 
797 :  Moehring  v.  miU,  K  Tex.  811.  If  tbe 
verdict  of  tbe  jurv  la  for  a  leas  amount  than 
thev  could  properly  find,  under  the  evidence 
ana  pleadlnga,  an  instruction  that  informa 
them  that  they  cannot  exceed  a  certain  amount 
could  result  In  no  injury,  and  is  harmleae 
error.  EaU  Line  A  R.  R.  Oo.  r.  Lee,  71  Tex. 
541.     The  assignment  Is  not  well  taken. 

Appellant  Insists  by  his  fourth  assignment 
of  error  that  the  verdict  of  the  Jury  is  In- 
sufficient to  BUDport  the  judgment,  becauae 
It  does  not  specify  whether  they  find  actual 
or  exemplaiy  damages,  or  both,  orhowmudi 
of  either.  If  the  mle  that  the  court  is'ndt' 
required  to  submit  the  issues  of  actual  and 
exemplary  damages  separately  is  correct,  un- 
less requested  so  to  do.  It  would  be  inconsis- 
tent to  require  the  Jury  to  make  B«)arate 
flndinga  upon  issues  not  submitted,  l^is  as- 
signment la  goverued  by  the  role  discussed 
under  the  one  preceding. 

The  appellant's  third  assignment  questions 
the  sufficiency  of  the  evidence  to  support  the 
verdict  of  the  Jury,  on  the  ground  that  tbe 
dogs  poisoned  were  of  no  market  or  pecuni- 
ary value,  or  that  their  servloe  or  use  waa  of 
value  to  the  owners.  Considering  the  evi- 
dence under  ibis  assignment,  we  find  that  ap- 
pellees lost  these  valuable  dogs  by  poison, 
such  dogs  at  the  time  tbeIr  property.  The 
evidence  that  connects  tbe  aoiiellant  with  the 
killing  of  tbe  dogs  Is  partially  clrcumstan- 
"  '     but  we  think  sufficient  to  show  his 


fine  breed,  and  well  trained,  and  one  c 
Newfoundland  dogs  waa  trained  to  signal 
the  arrival  of  any  person  at  appellee's,  who 
could  tell  from  his  look  If  the  person  waa 
man,  woman,  or  child.  The  dogs,  so  testi- 
fies appellee,  are  worth  $2S  each,  and  she 
would  not  take  double  that  sum.  Her  hus- 
band paid  (S  for  one  when  young,  and  one- 
was  given  in  pay  for  professional  services 
rendered  by  appellee ;  and  she  could  have- 
sold  the  dogs  for  (S  each,  but  would  not  take 
(50  each  for  them.  Great  pains  were  taken 
in  raUinjc  them,  and  ther  were  wall  trained 


UOL 


A»un  T.  Adakb. 


Tlie  knthorltiM  well  wUle  tlMt  do^  are  prop- 
«rty,  And  that  an  owner  has  his  action  and 
remedv  aninst  a  treapssser  for  the  damages 
Ksulting  from  tajnries  lofllctal  upon  them. 
Borne  auEhoritiea  hold  that  doga  have  no  mar- 
ket value.  This  ma;  be  relatlvelj  true,  but 
It  la  not  a  nile  that  will  gOTern  In  all  cases. 
It  amy  be  difficult,  in  the  majority  of  casee, 
to  asoertalii  the  market  value  of  a  dog,  but 
■uch  a  raault  may,  In  xme  caaea,  be  accom- 

C"9bad.  The  apecial  ohargeasked  byappel- 
t,  and  given  by  the  court,  subatanttally 
preseota  the  true  rule  Id  determlufng  the 
value  of  doga.  It  may  be  either  a  market 
value.  If  the  dog  has  any,  or  some  special 
ot  pecuniary  value  to  the  owner,  that  may 
be  ascertained  by  reference  to  the  usefulness 
and  aervlcee  of  the  dog.  Bam»q/  v.  HurUy, 
73  Tex.  900;  Awim^  v.  WkiU,  TOTez.  504; 
WMn  V.  Cromaek,  109  Mass.  378 ;  Brmt  v. 
KmAoK,  60  ni.  918;  FWrv  v.  Phipp;  10 
Ired.  L.  Ml ;  Arbr  v.  JfiSf,  37  Ala.  488 ; 
Barrinirtm  v.  MOm,  11  Ean.  488 ;  Gantling 
V.  HanmOal  A  8t.  J.  R.  Cb.  H  Ho.  88«: 
Bprag  V.  Ammtrman,  08  111.  818;  Stielauy 
T.  Men,  10  Gray.  850. 

The  law  recognizes  a  property  In  dogs,  and 
tor  •  tmpMa  wd  Infraction  of  thla  right  the ' 


damages,'^  for  the  law  impllea  that  flome 

daiuaEes  result  from  ever^  Illegal  tiesiwai 
or  Invasion  of  another's  rights.  Rirktr  v. 
Mite  and  Brent  v.  Kimtatt,  itypra;  Cham- 
pion V.  Ttntenl,  80  Tox.  816. 

There  la  no  evidence  in  this  case  that  the 
doga  had  a  market  value,  but  the  evidence 
la  ample  showing  the  usefulness  and  tervioea 
of  the  dogs,  ana  that  they  were  of  special 
value  to  the  owner.  If  tne  Jury  from  the 
evidence  should  be  aatlsfled  that  the  dogs 
were  serviceable  and  useful  to  the  owner, 
they  could  Infer  their  value  when  the  owner, 
by  evidence,  fixes  some  amount  upon  which 
they  could  form  a  basis.  We  cannot  tay  that 
the  verdict  In  thla  case  la  not  based  upon  act- 


ual dwnagea.  and  when  the  evidence,  as  It 
does  In  this  case,  itutlfles  a  verdict  for  either 
actual  or  exemplary  damages,  or  boOi,   wa 


will  not  presume  that  the  finding  of  the  Jorj 
~vas  based  on  grounds  not  proper. 

We  find  no  error  in  the  record,  and  nport 
h»  eata  for  affirmanet. 

Adopted  Iqr  Supreme  Court,  May  38,  ISH. 


HAS6ACHUSETT8  SUI^tEHB  JDBIOIAL  COtntT. 
Janwa  Seth  ADAH8 
Anne  T.  ADAHS  «(  oL 
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a. — ) 


ai»t«  br  the  subaeqaent  maniaae  of  Hs  parents 
will  not  lasMmate  a  obild  whose  father  tiad  not 
at  the  time  or  tke  maniaae  eMatawd  a  valid  dl. 
vorosfron  hli  lUmer  wlta. 


It  nuTTlaot  (tf  UU  oar- 


ne  feoetal  enrrent  of 

tiiita  that  where  aa  nieBttlniate  cUM 
Iwttimatedhr  UMSQtseqaeotmaniaceof  tn  t«i> 

entaaoaardinttollielainof  the  State 

irteie  the manlace  takes  plaoe,  and  t._ 

an  domUled,  sooh  Isattlmaey  follows  fiie  «1>IU 
whefavarltmayBO.   UlUarv.HinBr.n  M.  T.&A. 

Aoh  State  tas  the  rifbt  to  determine  tlie  ttetui 
ef  Ha  own  oHfaana;  thedomloItdeQiaeawhlohBtats 
baa  the  d^t.  Stiaderv.  Orabam,  SI  TI.  S.  10  How. 
n,  U  L.  ed.  >!*:  etorj,  Oonfl.  L.  14L  ■  IDS. 

FMMcn  JuiWs  Bsneiallr  malntala  that  the  ques- 
tkio  at  lexltlmaor  vr  lUesltlraaar  to  to  be  deoMMI 
(oolasl*^  Iqr  tbe  law  of  the  domlcU  at  orlsln. 
8lMT,Oonfl.l>.IK 

It  seems  admitted  bjfoieUni  Jurtata,  that  aa  the 
vaUditr  o(  tte  mawrlage  must  d^eed  open  the  law 
of  theoonntiywbenitlseelebi  -  -  - 
oMitttloDottbeoliblHrlDff.as  to 
lltlmarCT,  oufht  to  depend  on  tbe  same  law,  ao  that 
UbrthelawaltheidiMeof  the  merrlate  the  oS- 
■pilntC,  aUbouBh  bom  before  maniaece.  would  be 
iBoIllmate,  tb^  ougbt  to  be  deemed  legltiniale  la 
WCTT  otlm'  oouDtrr  tor  all  purpoaea  wbaiever.  Id- 
elndtDC  behahlp  of  fanmovabla  peopar^.  Btory, 
OonO.  I.  I  «L 

LeKltlmaer  or  IlkffltlmBcr  are  amonc  nnlveisal 
penonal  quallfloations,  and  the  lawa  of  tbe  State 
aSeotlDK  all  tbcae  personal  qualltlea  of  Kb  nibjpota 
tmvetwMhlbemwhenver  Iher  bo  and  attach  to 
ML.RA. 


them  In  wtaataver  ootmtiv  Ibcr  maj  be  iii^limi 
Wbeatoo,  I^w  at  Hattou,  ITlL 

When  an  lUetitlmate  ohild  haa,  br  tlu  lutwequeiil 
■oaiTlatreofblaparenta,  become  le«lttmate  br  vlr- 
toe  of  the  laws  of  HwStato  or  oonntiT  whsre  muSk 
msTriase  tocft  pbtoe.  and  the  parenta  were  domt> 
oiled.  It  la  ttieief  ore  levltlmaWeverTwbera,  and  e»- 
UUed  to  all  tbe  tl^ta  llowln>  tram  that  statiM, 
tawladhw  tha  ilgfat  to  Inheilk    WUer  v.  UUar, 

[q  oana  ot  InteatBor  penonal  propertr  to  die- 
tributedaoootdliwto  the  law  ot  the  plaee  ot  tha 
doniioll  of  tha  lutaatate.  Paraons  v.  I^man,  ft)  N. 
T.  lOa.  lift  If  ouHrla  v.  Hunt,  19  H.  7. 8B(;  Storr. 
OonS.L.I«a 

But  real  estate  in  audi  owea  deaoenda  aooordlnc 
to  the  law  ot  tbaplaoe  where  it  to  situated.  WUto 
V.  Howard,  tf  S.  T.  lU-lU:  8tor7,  OoufL  L.  ■  IH. 

IntUaottBBltweaheldthat  an  autenuptlBl  cdilld 
bom  In  SooUand,  ot  peisons  domloUed  there,  could 
not  Inherit  laoda  Id  Borland,  though  bv  tbe  law  of 
SooUand  tbe  ohild  had  tMeo  lefflUmated  b7  tin  lub- 
seqoent  iDtermarriage  ot  the  parents.  The  rule 
laid  down  Id  tbto  ease  baa  been  unltomlr  followed 
In  England.  Don's  BFtate,  1  Drew.  IVT;  a»  Wriglit. 
E  Sar  A  J.  BOS;  JIs  WUaon'a  Truats,  L.  B.  1  Eq.  Om. 
UT;  Bhawv.  Qould,L.R.8H.  L.5eL 

An  anteDupUal  ohlld  was  born  Id  Boutli  CarolfDa, 
In  whlobBtatetbepBrents  Intermarried,  but  at  that 
time  tbelr  Intermarriage  did  not  lerltlmato  tlw 
oblld.  Subaequeutl]',  the  three  became  clttieDa  of 
UtaSMppl,  where  aatenuptlal  ohUdree  were  lesltl- 
maled   tqr    the  lubaequant  iDtennairlave  of  the 


UAMAOHDavm  Sontna  Jddicul  Coust. 
rtiMlswvaf 


8.  Th»t  a  muvla^r*  luw  takaa  pl«e«  on 
the  fUtli  of  a  prwrtona  dlvtiros  doet  not 

preclude  an  inqiUr;  by  the  oourtaof  tnoilier  Btate 
Into  tbe  oapadty  of  the  diToroed  p«nj  uid  ihiu 
Ulo  tlM  nUIdltr  of  tbe  ditroroa,  wx)  the  nwrrtase 
■DBT  be  declared  iDTaUd  If  tbe  dJToroe  <•  one 
;wbl(di  irauld  be  decieed  rold  If  directly  In  iHue. 

4.  Ad«ar**oldlv(nro«wUllMi«(ard«d 
»■  Told  In  ether  JurUdtettOM  K  xnntad  br  a 
eoiirt  wbloh  wee  wtibout  autborttr  becmne 
plaintiff  bad  not  reelded  within  It!  }uTi>dlatlon  the 
lenirth  of  time  Ilzed  br  itanite  aaa  oondldon  pre- 
oedenC  to  hli  lisbt  to  aue;  and  It  may  be  Im- 
pesobed  oollateiall;  In  luoh  other  juiladlctionl 
tj  Mransen  to  It  notwitbitandinj'  tbe  dtTOroe 
record  Aova  that  tbe  twoetMrr  reeldence  vat 
toand  aa  a  fMA  br  the  oouit. 

t.  A  divore*  decree  which  wenld  be  re- 
MTcted  ae  lavKlid  outside  of  tbe  juried  lotloD 
to  whtohit  waapened  should  notbereguded  •■ 

'  berond  Impeeabnent  In  that  jurMletioD. 

e.   A  e 


[  wboee   Mrento  were  m»i 
p  Ha  Urtta  uid  after  tta  father  hi 


obtained  a  divoroe  from  hla  former  wife, 
waa  TOld  «a  agalntl  Ua  ohUdren  bj  her  beoauM  of 
lack  of  power  to  the  court  to  grant  It,  oannot 
aomoete  with  the  latter  for 
fUl  fflTtoB  a 


7.   BUttntee  providlac  th&t  the  iMn 
■uuvi&cea  Mdl  In  Inw  ebeJl  be  l^ltfr 

Biate,andtliatwhenamarTlase  ta  annuU«' 
tbe  ground  that  a  former  hutband  or  wife 
llTlni,  oblldroD  begotWn  before  tbe  ladcment  are 
leglclmate,  appl;  onl;  to  children  bom  after  the 
rold  oetemoar  wal  performed. 


full  oourt  of  ft  iDit  brought  to  eeubllsh  an  al- 
lied right  to  Bbare  la  the  fund  left  bv  the  will 
Of  Seth  AdsDu,  deceated.    BiUdiimuitd, 

Tbe  fact*  are  ilited  in  the  opJDioD. 

Memn.  M.  F.  DldMoson,  Jr.,  and  Hel- 
Ua  R.  BaUejr.  for  plalDUfT: 

Tbe  ttatua  of  an  infant  (bora  before  wed- 
lock) at  to  lejritiaiac;  la  determined  hj  the  law 
of  tbe  dotnlcil  of  bis  father  at  the  date  of  the 
act  of  legitimation,  or  poeslblj  bj  tbe  law  oT 
the  fatber's  doDildl  at  the  date  of  birth  and 
legitlmatioD. 

If  legltimata  according  to  that  law,  he  will 
be  coDoaered  aa  legilimato  In  Haaaachnietu, 
and  wtil  be  entitled  to  take  under  a  Hasncba- 
settB  wUl. 

fiMt  V.  &M,  139  Has*,  B40,  947,  9SS;  B4 
Andnt,  I..  R  U  Cb.  Dlv.  087;  Bs  Oivat,  L. 
R  40  Ch.  IH".  310;  St  Qoodmixrit  Tnt»t,  L.  R 
17  Ch.  DiT.  266:  Nelson,  Private  IntemaUonal 
Law,  pp.  17,  IB;  Article  on  LegittmaUon,  8S 
L.  T.  48;  Milltr  v,  MiUer.  91  N.T.  81B;  8tadc 
V.  Sfaeli.  6  Dero.  S81;  Davbni  v.  AiJcuKm,  4  L. 
R.  A  488,  46  N.  J.  Eq.  608;  CabcMerff*  Sue- 
etuion,  24  La.  Ann.  C73. 

Accoidlog  to  the  law  of  Califorala,  a  dilld 
born  before  wedlock  becomes  legitimate  by  the 
mibaequent  marriage  of  its  parents 

2  Cal.  Civ.  Code,  g  SIS. 

The  language  of  the  Btatate  la  niauJatoiT 
and  unqoaUHed,  and  appUea  to  all  cbildnn 
bora  iKfore  wedlock  witboat  regard  to  the 
question  whetherornot  thepareoUat  thetime 


the  natn*  of  tbe  cbtld 

Ha   orlglo:  wheie  It 

malned.  and  oonU  not  InberlL    Smith  t.  EeUer.  n 

UlaalST. 

A  child  born  In  SooUand,  of  paienti  domkdied 
there,  who  at  the  time  of  his  Uith  weie  not  mar- 
ried, but  who  afterwards  lotermairled  In  Scotland 
(there  bdnr  no  lawful  impediment  to  (their  mBr> 
riage,eltheratthe  time  of  the  birth  or  afterwardi), 
though  legitimate  by  the  law  of  Scotland,  oannot 
take,  aa  heir,  lands  at  hie  father  In  Snglaod.  Blrt- 
wblitle  T. TaidlU,  1  dark hf.fSb. 

TbeSiwUshJadgtB,  toDoe  r.Tardlll,S  Ban.  kO. 
«ia.  did  not  den7,but  admitted,  that  tbe  effect  of  ilM 
goolchmairlBgelnthat  case  was  to  legltluittlaetlie 
iprevioiM  bora  Istae,  and  that,  beinc  k«lUmal«  in 
Soot^utd.  the  oountir  ot  UadonloU,  he  was  alao  !«• 
gitlmat*  to  England.  But  tberbeldMbefcoe  stated, 
that  a  person  who  toberlta  land  in  Bngiand  muet 
not  only  be  l^ritlmate,  but  must  have  been  aotual- 
iv  born  In  wedlook.  Boaa  v.  Ri>ai.lISHasa.lSB-»; 
Killer  V.  Miller,  Bl  H.  Y.  SEl.  B22. 

In  addition  to  Qte  oeeea  cdtsd  to  Bow  t.  Roes  and 
Miller  V.  Miller,  supra,  and  to  the  notes  to  Stewart 
T.  Stewart,  SI  N.  J.  Eq.  MT,  and  to  Busiom  r.  Sor- 
trtb,  V  N.  J.  Bq.  xa,  a  few  teoent  aas«a  are  ap- 
peoded;  Atkinson  v.  Anderson,  L.  R.  El  Ch.  Dlv, 
100;  its  QrOTC,  L.  R.  M  Ch,  DlT.  HB;  Keegaa  t. 
Oeiagbtr,  101  111. »:  Stolta  v.  Boertog,  lU  TU,  ESi; 
Sunderland's  Bstste,  60  Iowa,  Tat  Seott  v.  Eer.  11 
la.  Ann.  Stk  CaballcTo's  succeaiton,  Et  Ia.  Ann. 
173;  Staek  T.  Stack,  S  Dem.  Kft  Barton  t.  AdUsson, 
4  L.  B.  A. ««.  U  N.  J.  Ea.  KB,  note. 

ThequeatlOQ  tovolved  was  elaborately  dlaouseed 
In  England,  In  Doe  v.  Vardlll,  S  Bam.  &  0. 4S6.  tub 
nom.  Blrtwblstle  t.  Vardlll,  I  Clark  *  F.  ETl,  T 
Clark  *  F.  80B:  to  Mew  York,  In  Miller  t.  Killer. 
18  L.  R  A. 


In  the  latter  case  CMtf  AstlM  Oiay  dtea  and  oom- 
sapODeTarraasa  np  t«  that  date  (IM),  and, 

aftifan  niiiaiMlliedlsiaMiiaiiif  it Imtiiiiiilijiiiit, 

mes  (olbe  eoDOluatOB  that  the  paitloular  reawoM 
at  Influenaed  the  BogUah  oonrt  In  holding,  ta  Doe 
Vardlll,  that  as  beir  to  land  in  bglandmnatbe 


ol  another,  br  the  taw  ot  the  Slate  ot  the 
domidl.  must  be  held  to  have  all  tba  rigbta  of  a 
legitimate  ohild  whererer  he  goes. 

ezamlnatlon  «t  theae  casca  will  show  that  the 
vrr  reault  In  Bngiand  was  attempted  to  im 
juatifled  by  the  language  ot  tbe  Statute,  so-called, 
of  MertOD,  10  Hen.  IIL  obap.  B,  which,  tt  waa 
claimed,  negatlrely  enaoted  that  the  ftigllab  ImSi 
muat  be  boni  to  lawful  wedlock.  Xord  Brougham, 
In  C  dart  A  F.  BBS.  and  again,  to  T  dark  *  F.  tU, 
eombats  this  poaltton  with  arguments  that  tbe 
ooorta  of  New  York  and  Kassaahosetta  seemed  to 
think  unanswerable.  Dayton  t.  AdUaaou,  1  L,  B. 
A  <SS,  «B  M.  J.  Bq.  SOB. 

The  relation  of  husband  and  wife  being  a  statu* 
baaed  upon  the  oontract  of  tbepartlaB,  and  reoog- 
nlied  by  all  OuMlan  natloiM,  tbe  vaUdlty  of  that 
oontraot,lf  notpolygaiBoua,nwlnoeatuana,lagoT- 
nned  by  the  law  of  the  plaoe  ot  the  ooobaot; 
this  sMtus.  once  legally  establldied,  *auid  be  reo- 
ogDised  ererywhere  aa  fully  at  If  created  by  the 


riage,  valid  by  tbe  law  of  tbe  plaoe  whan  tt  la 
ooDtracted.  Is  valid  every  wbate  to  all  totenta  and 
effects,  civil  or  orlminaL  including  tba  settlemant 
ot  the  wife  and  cblldien,  ber  right  ot  dower,  aad 
their  legitimacy  and  oapadty  to  inhsrit  tba  tatbart 
real  estate.    Fanons.  Ch.  /.,  In  Qieenwood  v.  Cnr- 

Us.  a  Mam.  »s  m-sn-  Hedwar  v.  i'    " 


1»1. 


Adams  ▼.  Asun. 


DTI 


of  the  conceplloo  oi  btrtb  of  tbe  cbildren  were 
Gompeteot  to  mnrrr. 

See  (ttttpliiit  T.  Qa,  1  Western  Law  Montb- 
Ij  (Ohio)  846. 

The  competency  of  a  party  to  marry  b  to  be 
determined  by  tbe  law  of  the  State  where  the 
■Dairiage  takes  place. 

Bom  T.  Bmi,  tupra;  Oom.  v.  Lane,  1  IS  Haw. 
4S2,  48S;  l/oort  v.  Htgtman,  98  N.  T.  534; 
TioTf  M.  Hiarp,  DO  N.  T.  803;  Fan  Voorla*  t. 
Aintnotf,  86  N.  T.  18;  Ptarmj^  t.  Feaxton.  01 
(kl.  120;  8taU  t.  Am.  76  N.  U.  243. 

A  manlage  good  where  it  is  celebrated  la 
gnod  everywhere,  except  it  be  Incearuoiu  or 
polygamous  cv  where  Ihe  puties,  being  real- 
deuls  of  a  Stale,  have  Kone  out  of  the  State 
with  IntcDt  to  enide  iiB  Uwi. 

Qreetiaood  t.  OwtU.  6  Haaa.  878;  Madvay 
Y.NMdImm,  16  Haaa.  1S7:  Wut  Cambridgt  ▼. 
letim^M,  1  Pick.  606:  Putnam  t.  Putnam.  8 
Pick.4SS;  dufton  t.  Ifarwi.lOHet.  461;  Ooth. 
T.  Hunt,  4  Gush.  SO;  Oma.  y.  Lane,  titpra; 
Jmiken,  v.  Pratt.  ISS  HaM.  380;  Bim  t.  Som, 

A  niit  for  divorce,  ao  far  as  it  deals  with  the 
■tatoa  of  the  HbeUaet,  la  e  proceeding  in  ram 
or  gufui  in  rwm,  and  a  decree  of  divorce,  m>  far 
aa  ii  deiermlnea  that  slatus,  is  biudiQK  on  all 
tbe  world,  at  least  wltbln  tlie  Stale  or  Jurisdlc- 
tioii  wbere  the  decree  is  granted. 

B<Md  V.  Hood,  110  Mass.  468,  46&;  BwUn  t. 
Oiannon,  US  Hibil  488,  449;  BHgham  v. 
Fkterwalher,  1  New  Ens.  Bep.  736, 140  Mass. 
418;  Meavrg  i.  Tkts,  21  N.  J.  Eq.  228. 

A  divorce  may  be  valid  in  the  Stale  where  it 
Is  granted,  even  though  it  la  not  recognized  as 
viuid  in  other  States. 


Penn^er  t.  MT,  W  U.  8.  784.  »4  L.  ed.  672; 
JWe  v.  Balc«r,  TON.  T.  84;  Fitmeft.  Vtevier, 
i2  N.  J.  Eq.  152;  Dovghtt  v.  Dovghty,  38  N. 
J.  Eq.  6S4;  Cook  t.  Cook,  M  Wis.  218;  Wright 
V.  Wright.  24  Mich.  180;  t^^^ino  v.  Trmino.  H 
Tex.  262;  Coivin  v.  Seed.  66  Pa.  876. 

A  decree  of  divorce  is  valid  and  effectual 
witblo  the  Stale  where  it  U  granted,  until  it  has 
been  there  directly  attacked  and  vacated.  It 
cannot  thus  be  attacked  collaterally. 

„,.       — MasB.  SIJO,  6B7;  «■«■«  T. 


Batn*on,  84  C*l.  807;  Bxpartt  Sterna,  fl  Csl. 


Monton  t.  JUraor,  8  Allen,  SSI. 

By  the  law  of  Califorabi  and  of  Texas  where 
a  marriage  is  anunlled  or  is  deemed  null,  chil- 
dren begotten  before  tbe  Judgment  are  leglti- 
mate,  whether  bom  before  or  afler  wedlock. 
If  entered  into  Id  good  faith  by  either  of  the 
parties,  the  marriage,  so  far  as  chtldreo  are  con- 
corned,  has  all  the  effects  of  a  valid  marriage. 

3  CaL  Civ.  Code,  S«  84,  1387;  Gmftom  v, 
Benntlt,  2  CaL  603;  Tex.  Rev.  Sist  $  1606; 
CarroU  v.  OarroU.  20  Tex.  781, 745;  NiehoU  v. 
Bteuxwt.  IS  Tex.  283;  Bmith  v.  Smith.  1  Tex. 
627;  Eartwil  v.  Jaduon.  1  Tex.  680;  Lee  v. 
Smith,  18  Tex.  145;  Dyer  v.  Brannock^K  Ho. 
418;  Wright  v.  Lore,  12  Ohio  St.  61B;  WatU  v. 
Owen*.  62  Wis.  618;  Buiuier^e  Suecttum  41 
1a.  Aon.  217;  Workman  v.  Barold  (Ky.)  Jan. 
J90,  1887;  Btrrit  v.  Harru,  86  Ky.  49;    Stonet 

Seeling,  S  Call,  143;  CovtU  v.  Greenhow,  2 


r.  LaziDBton,  1  Flok. 


Ham.  19T:  West  CambrldKa 

Nk  PutnaBi  V.  Putnam,  B  Ptok.  US;  Com.  v.  ijane, 
US  Mam.  418;  Bullook  v.  Bnllook,  US  Uav.  8;  1I11> 
HMn  V.  Pratt,  ISS  Has.  810,  tSL 

Doder  tbe  proviiloni  of  the  oelebrated  "Code  Na- 
pdeoD,"  enacted  m  1801.  and  subataotlally  adopted 
Id  many  of  tha  Amerioaa  StaUa,  humane  regiila- 
tiDDa  aa  t«  legltlmaor  wtO  tw  found  estabUibed. 
No.  sn  Is  In  tfatt  toUowios  lammasv: 

CblUlien  bom  out  at  wedlock,  other  tbaa  such  ii 
■re  the  (mlt  or  anlocemuons  or  adnlteroosmtei^ 
aoaiae,  mar  be  leelttoMtedbr  tke  sabseqnent  mar- 
riace  of  tbeir  ladier  and  mother,  wbeneTer  the 
lauer  Aall  have  legally  aeknowledsed  tbem  before 
tbdr  aarrhute.  or  shall  have  reoognlaed  them  la 
tte  aot  Haetf  of  celebratloii.   Tbe  cerm  of  tbla  an- 


'  A  nataraleon  bom  of  a  free  woman,  wltb  whom 
■urrlage  Isnotinohlblted,  will  become  lubjeotto 
tbe  power  of  the  tatber  ai  Boon  aatbe  marriage  In- 
stnimeDta  are  drawn  as  the  ConatltntloD  dlreolt; 
wblcb  allows  tbe  same  benefit  to  those  wbo  are 
bom  hetoie  marriage  as  to  tfaoae  who  are  born  sub- 
Mquent  thereto.  Oooper,  Justin.  De  LeglUmatlOne, 
Uh.  1,  title  10, 1 1& 

A  obaiie  of  lUegltlmftDymust  be  supported  by 
direot  and  Irrefutable  evidence,  it  must  be  oaa- 
Ue  v.  Ferrie,  IS  N.  r.  SO, 

deooe  teadlnir  to  prove  It,  see  Bebblpthwalte  v. 
Bepwortb,  S8  m  1SE;  Port  v.  Port,  V)  III.  taS;  Cau- 
Jolle  ▼.  Perrle.  28  N.  Y.  lOT:  S  GreenL  Bv.  1  US;  1 
Btahop,  Har.  *  Blv.  H  IS,  407,  note,  lOn;  Stollz  v. 
DoeriDB,  112  HI.  Oi. 

The  law  Is  anwlUIng  to  baatardlae  ehlMTen,  and 
Hirows  tbe  proof  on  the  part)*  who  alleges  llleglt- 
hnacy;  and,  m  the  absence  of  evldeDoetotheoon- 
trarr.  a  child,  to  nomine.  Is  therefore  a  legiUmate 
IS  L.  R.  A. 


ohlU.  FMder  v.  Plelder,  S  Ban-  OonsliL  IST,  i 
ans.  EooL  «Ii  WllUnsoo  v.  Adam.  1  Ves.  A  B.  la. 

In  Towlsa  V.  Young,  U  Ves.  Jr.  Ufi,  Xord 
CIMnreUor  EnUne  nld.  In  reference  Co  proof  of  an 
actual  marriage,  that  the  evldenoe,  especially  In  the 
case  of  obscure  famlllea,  most  be  very  slight.  As 
■usminlng  tbe  mme  rale,  may  also  be  dtnd  Blarr  V. 
Peek,  1  Hill,  E70:  and  the  qnalUcaUoo  of  that  osae, 
SI  made  In  Cheney  v.  Arnold,  15  N.  T.  815,  does  iMt 
weaken  Ha  authority  on  the  question  ol  the  dulr  of 
a  court  t»  pTSsame  matrimony,  when  the  parties 
have  cohabited,  and  there  are  droumstaacea  from 
wblob  a  oontraot  may  bo  hiferred.  Caujslle  v. 
Berrle,  28  M.  Y.  Sa 

At  common  law  a  hnstard  haa  no  right  of  mhac 
ftanoe.  In  tbe  eyes  of  the  law,  bastards  are  not  re- 
garded aa  ohlldren  for  ctvU  purpoeee.  1  BL  Com. 
p.  188,  Id  dtsouBlng  the  rlgbla  of  bastards,  san: 
"Tbe  rights  are  very  tew,  being  only  inofa  as  he  «»a 
sequlru,  for  he  imn  Inherit  nothlns.  beliw  the  son 
or  nobody,  and  somedmee  called  jlIJM  nuIIHu, 
sometimes  )IUus  popiijl.  In  BlsoUaws  v.  HUne,  W 
ni.HC.  It  was  held  tbat  tbe  oommon-law  rule  wbldi 
excluded  Ulegitlinste  ohlldren  from  Inheriting  was 
In  force  In  tfast  State. 

Words  and  terms  having  a  preolse  sod  well-aet- 
tled  meaning  Intliejurlsprudenoeof  aeonntiTaie 
lo  be  understood  In  the  same  sense  when  used  in  Ita 


Intended.  The  word  ■Hl^tlmate,"  1 
this  oonoecdon,  baa,  by  tbe  common  law,  and  this 
law  of  tbls  Btate,  a  well-defined  meaning,  whtch  la, 
begotten  and  bom  out  of  wedlock.  1  Bev.  8tat.  Ml, 
f  1;  S  Kent,  Com.  106,  £06;  1  BL  Com.  161,  lU. 
ITie  to-Mlktl  "Stotule  at  Mtrttm." 
The  BtstuEe  of  Merton  was  enaoled  st  tbe  priory 
of  Henon.  In  Surrey,  In  the  year  LISB.    It  la  worthy 


ff» 


UAMAOHTJtmm  BoraMMM  Jvtuaui.  Ooobt. 


Hunt.  879;  Olam  t.  Glau,  114  HaM.  668;  Hi- 
ram T.  Fierce,  4S  Me.  867;  1  Bisbop,  H&r.  & 
Div.  eih  ed.  ^  801;  Btlmpaon,  Am.  BiM.  Law, 
g  sue,  p.  670. 

Mtttrt.  Robert  H.  Horsa,  tr„  and  Jft- 
b«B  Fox,  for  defendants: 

The  length  of  reaideoce  is  porelj  a  matter  of 
JuilMilctioii.  It  has  nothinK  to  do  with  the 
merits  of  ihe  cause,  but  BoTely  with  the  right 
of  the  particular  court  to  try  It 

Brett  V.  BrtU.a  Het.283i  Seiuvw  t.  Behrow. 
108  Mass.  CTAi  Saton  t.  Saton,  129  Ha».  276; 
BtnnOI  T.  Bennett,  S8  Cal.  6W. 

As  a  quesdon  of  jarisdiction  It  Ii  open  to  iu- 
qulrr,  aod  the  recitals  of  the  lecoida  an  not 
GOncInsive. 

Graham  t.  Bpmeer,  14  Fed.  Rep.  008,  600; 
Th<mp»on  T.  WMtmm,  80  U.  8.  18  Wall.  4BT, 
91  L.  ed.  807;  KnowU*  t.  Gat  LigM  A  0.  Oo. 
66  C.  S.  19  Wall.  68,  89  L.  ed.  70;  EaU  t.  Lmt' 
ning,  01  U.  S.  160,  28  L.  ed.  971;  Seieali  v. 
SetPoU,  129  Man.  ISl;  OummingUm  t.  Belcher- 
tmen.  4  L.  R.  A.  181,  149  Haas.  290;  FtepU  v. 
DavmU.  96  Mich.  947;  Beed  r.  Seed,  (ffl  Mich. 
131. 199:  Gregorn  v.  Gregory,  1  New  Bug.  Rep. 
7««,  78  Me.  ill;  Tan  Fomn  r.  BlaU.  87  OUo 
St.  817;  Leiih  t.  Leith,  80  N.  H.  90;  Btffftn&a 
V.  Hoffman,  48  N.  T.  80:  Neff  t.  SwtwAamp. 
74  Iowa,  92;  Gheetyt.  Clayton,  110  U.  &  701, 
98  L.  ed.  998. 

A  decree  of  diTorce  leudered  by  «  court  haT- 
tug  jurisdiction  over  one  only  of  the  pardes  will 
not  be  treated  aa  concluriTe,  but  Is  open  to  In- 
quiry. 

Witkint  f.  Watkine.  186  Man.  84;  Oum- 
mington  v.  Bdehertown,  eupra, 

Iq  much  the  larger  part  of  adjudged  cases  a 
decree  of  divorce  Tendered  in  aaotber  Stale 
againsl  a  nonresident,  who  doea  not  appear 
and  who  Is  not  wTred  wtUi  procen,  is  treated 
is  wholly  void. 

Pro$eer  v.  Warner,  47  Tt  867.  See  People  », 
Baker,  78  N.  Y,  78;  Thorn  v.  Salmonion,  87 
Ean.  441:  Oaok  T.  Qx^  t»  Wia.  196;  Irbg  t. 


56  Pa.  87B;  Ptatt^t  Avp.  80  Ps.  801;  _    

phia  T.  Wetheiit,  16  VLlla.  408.  See  also  Beed 
V.  Beei,  62  Mich.  117;  Doughty  v.  DougAty,  27 
N.  J.  Bq.  816,  98N.  J.  Bq.  581. 

Judgment*  of  divorce  bare  freqnently  twen 
annulled,  even  in  the  court  wblcli  granted 
them,  upon  proof  that  knowledge  of  Sie  suit 
was  fraudulently  kept  from  the  llbellee. 

Edton  T.  Bleon.  106  Maas.  090;  Whitoimbv, 
Whiteomb.  46  Iowa,  487;  Britton  t.  BHtton,  45 
N.  J.  £q.  88;  Htimet  V.  Holme*,  68  Me.  491^ 
AAmtt  V.  Adams,  61  N.  H.  BBS;  Bterett  t.  A- 
erett,  00  Wis.  900. 

A  decree  which  ataada  oweTened  aod  in  full 
force  may  be  called  In  qneation  or  Impeached 
in  oollaioal  proceedlnga  under  tome  drcum- 
•tancea. 

O&enan  t.  QHman,  198  Maaa.  27;  Seedliam 
T.  Thayer,  147  Masa.  584;  OiLnmington  T. 
Belehertoan,  eupra. 

The  effect,  il  any,  of  the  decxee  and  of  tha 
marriage  immediately  followtug  waa  todeprin 
tbeee  children  and  the  wife  of  their  vested 
rights  of  property.  TberiehUof  tbeMdefend- 
ants  are  protected  by  the  14tb  Amendment  at 
the  United  Slates  Coutltatian  and  tbe  oonrU 
of  California  would  be  Iwnnd  to  respect  and 
enforce  them,  and  they  cannot  be  taken  aw^ 
by  any  redtala  of  tlw  record  falsely  asaertliv 
tbe  lurisdictton  of  tbe  court. 

Rtuicyer  t.  Jf^,  96  U.  8. 7It  94  L.  ed.  666; 
Seedham  v.  Thayer,  rntpra;  B^dur  t.  CAom* 
ben,  68  Ual.  685;  Bgnavd  ▼.  Aibott,  116  U.  S. 
977,  29  L.  ed.  029. 

As  to  the  defendants'other  than  Mrs.  Adsmi, 
tbe  rule  ibat  a  judgment  cannot  be  inpeached 
collaterally  has  no  application. 

Down*  v.  I'uiler,  2  Met.  13S;  Chaee  r.  Ckamt 
6  Qray,  167:  inman  v.  J/nnt,  97  Mass.  810; 
DtiiAee*  ijf  Eingtton't  Caee,  20  How.  St.-  Tr. 
BBS;  HargTBve's  Trade,  461,  11  Harmve'eSt. 

.  Esn,  17  Ed 
&£q.  864. 


r.  Bovthampten,  17  Eog.  lb 


td  remark,  that  the  fiunona  Btatnte  of  Uerton,  10 
Ben.  m.  ebaih  9.  Is.  Id  faoU  not  a  Mstute,  but  a 
men  entaroD  tbemlDuies  of  Parliament  of  are- 
lonl  bj  the  BngUab  lords  t«  asrimllate  the  laws  of 
Bnslaod  to  tbat  of  other  olvlllaed  oomicrlea,  h7  af- 
BrmatiTelj  deolarlD(r  that  tlie  marriage  of  tbe  pa- 
raaU  nibsequent  to  the  blrtfa  rendered  tbe  oblld  le> 
iMmate.    Darton  v.  AdMMDQ,  t  L.  B.  A.  tSg,  Ifi  N. 

j.Bq.en. 

Before  and  durtnit  the  reffin  of  Bemr  in.,  If  it 
wa*  aliened  that  the  penoa  olalDiliiff  ■■  htfr  was  11- 
tefttimate.  a  writ  was  Inued  to  the  archblihop,  ax 
bishop.  commaniliaB  Ibat  Inqnlrr  and  retam  opod 
this  l»ue  be  made  to  the  Mnir  or  hli  JdKUms.  (1 
Beeres.  Hlgt.  chap.  8,  U8J  Br  the  oanon*  of  the 
oburch.  tbe  rule  of  the  B<xnan  law,  tbesubeequant 
Intonnarrlase  at  parents  legitimated  antenuptial 
ohUdreu.  and  the  eooleelastioi  were  Inclined  to  le- 
tom  Bcoordlng  to  tbe  eanoua  of  their  ohuroli.  and 
oontrarr  to  the  oommoD  law. 

At  tbe  Parliament  of  Herton  the  eceteelaatlat  en- 
deavored to  enact  tbe  nileof  tbelrohurch,  bat  "all 
tbe  earls  and  barooa  with  one  TOloe,  enewered  that 
Vt»f  would  not  obange  the  laws  of  Bnglaod  which 
hadhitbertobeen uaedandaiiproved,"  ilBLOom. 
Ill,  198;  E  Kent.  Com.  »«.>  No  Change  whaterer  waa 
made  at  Herton;  and.  theraef  ler,  tbe  eeeleslaatloe 
were  required  to  return  the  facta,  wbethisr  tbe 
olalmant  was  beirotten  and  bom  out  of  wedloak. 


18L.R.A. 


Ing  to  the  oommon  law.  I  Beeves,  HM.  chap.  L 
1«. 

Biacton,  an  eodedastle,  as  wellaslawTer,  wIm 
wrote.  It  tofuppoaed,  In  the  tfnMCd  HeiirTllI.,lB 
dlsonsring  tbe  effect  of  the  legttjmatton  of  ai^ 
nuptial  children  bj  tbe  subsequent  tntermarrlaga 
of  their  peienia,  said:  "It  toUowt  to  eonalder  how 
the  " 


..  .  .  areteokonedfltfav 
all  lawful  acta,  navenbeless  only  Cor  ibose  which 
regent  tbeaaoredmlntslzy,  bat  tlMT  are  not  leglt> 
Imate  tor  thoee  which  i^^azd  tbe  reialni.  nor  an 
tber  adjudged  to  be  hdi*  who  can  succeed  to  their 
relatives,  ou  aeoonnt  of  a  custom  of  Ute  raabUi 
whtohlsofaoontiarr  Import."  Obap.W,f.  B3,b.ar 
vol.  1,  p.  eOS,  of  the  Lords  Oommlarioner*'  BdWoa. 
It  maybe  safelrasMrted  tbatthe  decision*  of  tta 
Bngllsh eonrtsreetontheoommonlaw.  Fentonr. 
U  vlDgstone,  t  Jur.  N.  8.  pt  1,  p.  1188,  hold*  that  the 
Statute  of  Kecton  Is  ooly  deolaralory  of  Ihe  eca^ 
mon  law. 

But  It  1*  not  ver7  material  whether  ther  nat  o* 
the  common  law  or  tbe  earl;  statutee,  because  tbe 
Bngllsh  Blatutea  enacted  before  the  Bettlemcot  ot 
tbli  counlZ7  are  a  part  of  iu  oomman  taw.  Bogas^ 
di»  V.  Trinlry  Churoh,  (  Faljte,  KB.  3  T-  nd.  lOlt  1 
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Aftmit  T.  AT"Tfft 


8T» 


The  quertloii  whatber  Obarlet  W.  Adww. 
vb«a  heiiDderhKA  to  warxy  Haniwb  FbtUip*, 
wu  jnwfied  or  diigie,  U  &  qaetUon  not  of  law 
tmt  of  Uot  That  qnMUm  moM  be  aetlkd  bj 
tiili  coDTt,  becanw  tb«  caw  ia  here,  *iid  the 
^eatloD  what  the  CaUtomla  court  would  do 
with  tbla  qneation  of  fact  If  the  caae  weie  there, 
4a  quite  bealde  the  potot.  The  valldltr  of  Uie 
aoanlase  depeoda  wboUv  upon  the  qneation 
what  iiew  tUa  cooit  aball  take  ooncerning  the 
validtW  nf  the  divorce. 

St  Wiltm-t  Tnul$,  h.  R.  1  Eq.  247;  Shaw 
V.  e^uld.  L.  R  8  H.  L.  06;  8haa  t.  AOy-Qm. 
L.B.9Fiob.  &I>ir.  ise;  Asot^  y.  Beatlm.Z 
Hagfc-  Bccl.  ese-,  Brigg*  v.  Br^g*.  BProb.  DIt. 
108;  BmiA  t.  Bmith.  18  On;,  210. 

CbL  Ct*.  Code,  %  84,  doea  not  corer  the  caae 
<rf  a  child  bom  before  marriage.  It  refera 
clearty  to  th6  cbfldren  of  the  in&rtlage. 

atatt  ^  WarMi,  ST  Gal.  ia\  ;  WatU  t. 
OiMD*.  03  Wis.  817. 

Under  tbe  atatute  by  which  a  child  bora  be- 
fore wedlo<±  becomea  legtilmate  bj  the  aubae- 
^aent  maniaM  of  tta  patenta,  tbe  muilage 
mnat  be  a  valid  mairlage. 

Pab.  Stat.  chap.  196,  $  0:  Zaring  t.  ThDm- 
-dOit,  0  Allen,  367;  OtmhAou  t.  Janui.  80  Ta. 
'<M. 

In  Aim  T.  Bedate,  1  Hem,  A  U.  796,  It  waa 
beld  that  a  child  legitimated  bj  tobeeiiaeDt 
foarriage  undet  the  law  of  France,  where  the 
father  acquired  a  domicH  after  the  death  cf  the 
leKMor,  wu  not  a  child  within  the  meaning  of 
tiwteatatoc'iwU]. 

In  no  caaa  In  tbla  State  bai  the  law  of  legltl- 
■latioo  of  eaotber  State  dilTerent  from  onr  own 
teen  arolisd  to  tbe  conatmctlon  of  a  domeatle 
min. 

Bee  OxfaMD  t.  Kna,  163  Han.  314;  Unuin 
•w.  Ferry,  4  L.  B.  A.  316, 14»  Maaa.  868. 

Bren  it  tbe  California  law  permitted  a  man 
10  Intimate  a  child  aliMdr  bora  br  g<^g 
Ihrough  the  form  of  marriage  with  hlamlureaa. 


thla  court  wonld  not  recognize  mch  legltlma* 
tlon  auT  more  than  it  noold  recognize  the  cMId 
of  a  polTgamoua  marriage. 

J^AcU  V.  Bil^ard.  L.  R.  88  Ch,  IMt.  220i 
£^  V.  ^di.  L.  R  1  Ptob.  A  IHt.  180. 

/.,  delivered  Uie  opinion  of  the 


"present  wife"  of  hla  brother,  Charles  W. 
Azlams,  "for  the  benefit  of  herself  and  all 
the  children  of  said  Charles  in  equal  pro- 
portions." The  question  is  whether  the 
plaintiff  is  one  of  the  children  within  tlM 
meaning  of  the  will.  The  wife  referred  to 
la  admitted  to  be  the  defendant,  Anne  T. 
Adams,  who  wsa  married  to  Charlea  In 
Maine,  in  1851,  he  then  being  a  resident  of 
New  York.  The  plalntlS  is  the  child  of 
Charles  W.  Adami  and  Hannah  Phillips, 
waa  bom  in  California  on  August  28,  1881, 
and  was  then  Illegitimate.  At  tbat  time 
Ciiarlea  Adams'  domicll  waa  In  Texas.  In 
October,  1681,  Charlea  Adams  changed  hli 
domicll  to  California,  and  on  December  8, 
1881,  he  began  an  action  there  for  divorce 
against  the  above- mentioned  Anne,  and  got 
a  decree  on  April  IS,  1883.  It  ia  found  that 
he  had  not  been  a  resident  of  the  Btate  for 
ilx  months  next  preceding  the  commence- 
ment of  the  action,  as  required  by  the  Cali- 
fornia Civil  Code,  %  128,  and  tbat  for  thla 
reason  Uie  court  had  no  jurisdiction  of  the 
action,  but  that  the  court  waa  imposed  upon 
by  *'^"""  We  maj  also  mention  that  it  la 
found  tbat  Adatna'  wife  was  then  residing 
in  Haaeacbusetti,  and  had  no  actual  notice 
of  the  action,  and  that  It  might  be  a  question, 
if  material,  whether  her  domicll  followed 
that  of  her  husband.     Cal.  Civ.  Code,  %  12d; 


nia  prhtolpleaiiippaaed  to  be  Inoorporated  tn  tbe 
■io-oaiied  Stetute  of  Bferton  aie  faiif  reoosniwd  tr 
-epetdal  leHalation  In  Uw  fidloiriiig  Slates  as  iuid- 
naiind  br  Snyder  In  hli  eeogtaphy  of  XarTlsse, 

ta  AiUona,  the  ohUdreo  of  a  man  Bod  woman 
Jtvlng  toirether  aa  nuui  and  wife,  or  of  persons  Uv- 
kV  together,  who  lubaMiuentlT  manr,  are  le^lt- 

la  VloHda,  Ion.  HhineaotK.  Hontana,  Ifevada. 
■OreKOOi  PeDniylTsiila  and  WashliiBtoii.  eblldren 
bom  oat  of  wedJook  be(iomelesitlmBtelVthe8ut>- 
'Sequent  mantHKe  of  their  pHreots. 

bi  Conneotloat.  where  the  parent*  of  ohfldren 
tiora  out  of  wedkiek  nibiequautljr  marry,  and  reo- 
""nn  aa  theirs,  thsy  shall  be  deemed 


In  Tlrslnla  and  Wcat  Virginia  ohUdran  b(»n  ont 
■4^  wedlock,  wboae  parents  snbeegueatly  marrj',  If 
aeoonilxed  bj  tbe  father  betora  or  after  marrlve, 
4iall  be  deemed  legitimate. 

In  New  HampahtcQ,  where  the  parenta  after- 
wBid*  marryand  reoocnba  them,  the;  shall  Inherit 
.a*  tf  they  w«M  k«tthnBt& 

In  llUnok,  Indiana,  tfaiisiiil it  In.   OMo,  Ver- 

aont,  Wisconsin  and  WTomhu  a  ohlld  bom  out  of 
wedlock,  whoaa  patent*  sbaU  aabaeqaently  manr, 
■and  whose  ttOer  aeknowledgea  aocti  child,  shall  be 


In  New  Ifezloo,  cUldrMi  lesttbnatod  by  a  subee- 
■4neDt  duutIsbs  of  their  Darenly  ue  at  direct  helis 
ISLRA. 


aa  lagiOmate  obUdren,  with  the  exception  of  the 
rl^t  of  prlmOgenltDre. 

In  North  CBn>llna,  ehlldren  bom  ont  or  vedlook 
can  become  lesltlmate  tmly  upon  petltloa  of  the 
father,  which  must  be  presented  to  the  superior 
court  of  the  ooun^  whire  be  natdee.  and  If  It  ap- 
pear that  he  Is  father  of  tbe  obUd,  tbe  oou  rt  may 
make  a  decree  to  that  eilMt  which  shall  be  record- 
ed by  the  clerk,  and  suob  ebUd  may  then  Inberit 
from  his  father  only. 

In  Hlohlgui,  cblldren  bom  out  of  wedlock  be- 
oome  lesltlmate  by  the  subsequent  marriSKe  of 
their  parents,  or.  If  they  do  not  marry,  tbe  father 
con  make  the  child  "  legltlmaie  In  law  "  by  so  ao- 
knowled^nr  In  wiltlns,  exeontsd  like  a  deed  of 
land. 

In  Nebiatka,  ehljdian  bom  out  of  wedlock  be- 
oome  leglUmate  If  the  peieuta  afterwards  marry 
and  have  been  adopted  In  the  family  with  other 
cblldren  bom  In  wedlock,  or  shall  have  been  a<v 
knowledgedby  the  lather  In  wrltlns,  aJfnedlntlia 
presence  of  one  witoen. 

In  IiOulHlana.  ehlldren  bom  ont  of  wedlock,  ex- 
cept those  bom  from  an  Inoeatuons  or  adulterous 
oonnectlan,  may  be  IwlUmaied  by  tbe  subsegoent 
marrlsffe  of  their  father  and  motbo'.  when  legally 
acknowledoed  before  marrlace,  by  an  act  peaad 
before  a  notary  and  two  wteoeaaee,  or  )7  their  co» 
tract  of  marriage  Itaalt.   Ibey  ate  then  known  aa 


,.i,yGooglc 


am 


HAMAOHEmm  tiDPBKia  Jddioui.  ConxT. 


BttrUn  T.  SAanitim.  110  Han.  488,  447,  448. 
On  April  itO.  1IJA2,  Cbarles  Aduna  married 
Hannah  PliillipB  In  California,  tfaen  having 
his  domlcil  there,  and  after  the  marriage 
recognised  the  plaintiff  aa  his  aon.  Bj  the 
law  o(   California  a  child  bom  before  wed' 


The  law  of  Texas  la  gimllat'  If  the  child  is 
recognized  bj  the  father.     Rev.  StaL  §  1066 

(1876) 


to.  and  the  child,  were  domiciled  la  a  State 
where  illegitimate  children  were  recogolied 
U  children  (or  gome  pnrposei.  Linailn  v. 
Perry.  149  Mass.  S68,  878,  874,  4L.  R.  A.  SIS. 


aa  it  does  not  appear  tl 


]t  need  to  consider  this  at  length, 
I  not  appear  that  the  law  of  Cali- 
fornia or  of  Teias  would  recognize  the 
plaintifC  as  the  child  of  Charles  Adams  for 
the  present  tmrpoaes  unless  he  were  legiti- 
mated, and  Charles  Adams  in  any  esse  was 
only  domiciled  in  California  for  a  short 
time,  long  after  the  taatator's  death,  and 
after  the  birth  of  his  child,  and  died  domi- 
ciled In  Uaasachusetts.  The  plaintiff's  case 
Is  put  wholly  upon  his  having  been  legiti- 
mated. We  assume  for  the  purposes  of  our 
decision  that  If  he  has  been  legitimated  he  Is 
entitled  to  a  share  under  the  will.  Loring 
T.  JTiomailct,  0  Allen,  MT  ;  BUigk  v.  Slrider, 
6  Call,  486;  Se  Andro*.  L.  R.  ii4  Ch.  DI?. 
637. 

We  may  as  well  add  here  that  If  the  Texas 
domlcil  of  Charles  Adams  at  the  time  of  the 
birth  of  bis  son  was  material  (Son  r.  Bou, 
129  Mass.  248,  306;  Ba  Orcvc,  L.  R.  40  Ch. 
Div.  216),  no  difference  based  on  that  fact 
and  favorable  to  theplaintiff  has  been  cal  led 
to  our  attention.  We  shall  speak  only  of 
the  law  of  California  in  dealing  with  thla 
part  of  the  case.  We  shall  not  coneider 
whether.  If  it  were  necessary  to  satisfy  tlie 
'  requirements  of  the  Texas  statute,  a  marriage 
In  California  would  do  so. 

It  may  be  assumed  that  the  California 
statute  to  which  we  have  referred  (Civil 
Code,  §  215)  requires  a  valid  man-iage  to 
legitimate  an  earlier  born  child.  Loring  v. 
Thorndike.  S  Allen,  267.  2SS,  266;  Greenhovi 
V.  Jame*,  SO  Va.  686,  641.  For  Charles 
Adams'  mBrrisge  to  be  valid  it  was  nwiessary 
that  lie  should  have  obtained  a  valid  divorce. 
But  if  we  should  assume  that  the  decree  of  di- 
TorcB  was  valid  in  California  so  that  Charles 
Adams  bnd  a  capacity  to  marry  there,  and  that 
bis  marriage  conferred  the  alatus  of  a  legiti- 
mate child  upon  his  son  by  the  law  of  that 
Blate,  we  should  encounter  doubts  liVe  those 
expressed  by  Lord  Coionsay  in  Shaw  t. 
Oovld,  L.  R.  8  H.  L.  M,  87,  whether  at  any 
distance  of  time  we  were  to  reopen  the  in- 
quiry into  the  circiimstancea  of  Charles 
Adams'  resort  to  the  California  court.  The 
California  record  shows  that  the  court  there 
found  that  Charles  Adams  had  been  a  resident 
of  the  Slate  for  the  necessary  time.  There 
la  color  in  the  California  decisions  put  in 
evidence  for  the  argument  that  this  finding 
could  not  be  impeached  coltaterallv  In  Cali- 
18L.R.A. 
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ftMnia,  and  thus  that  the 
cue  before  us. 

Tahing  the  case  this  way  for  a  moment, 
we  still  are  unable  to  decide  It  In  favor  of 
the  plaintiff.  The  rule  that  the  status  of 
the  aomicll  la  the  status  everywhere  mu«t 
yield  when  the  status  is  constructed  on  prin- 
ciples which  are  contrary  to  those  which  ar» 
generally  reoognized  or  wbldi  can  be  ad- 
mitted by  the  law  of  the  forum  resorted  to. 
See  BiBU  v.  Bon.  129  Mass.  ^8.  We  should 
agree  with  the  English  decisions  so  far  as  this, 
that  the  fact  that  a  marriage  has  taken  place 
on  the  faith  of  a  previous  divorce  does  not 
preclude  an  inquiry  by  tiie  courts  of  another 
State  into  the  capacltv  of  the  divorced  party 
and  thus  into  the  validity  of  the  divorce,  or 
a  denial  of  the  validity  of  the  marriage  if 
the  divorce  is  one  which  would  be  decreed 
void  if  it  were  directly  in  issue.  A  purely 
voluntary  contract  of  marriage  cannot  be  al- 
lowed to  impart  a  conclusive  character  to  » 
decree  which  before  could  have  been  exam- 
ined, Bmtk  V.  Bmith,  18  Gray.  206,  SIO) 
BhoK  V.  Qovid,  L,  B.  8  H,  L,  ftS ;  Slune  v. 
AUv-Oen.  L.  R.  2  Prob,  &  Div,  106;  Brimn 
Y.  Briggi,  6  Prob.  Div.  188. 

The  present  case  offers  remarkably  little 
ground  for  hesitation  in  going  into  this  in- 
quiry. Marriage  in  California  la,  or  may  be, 
a  pure  matter  of  private  contract  entered  into 
without  intervention  of  the  State  except  for 
purposes  of  registration.  Civil  Code,  tiQ  AA, 
7S,  78 ;  Orafiam  v.  Benjmt,  3  Cal.  60S.  Th» 
mother's  rights  are  not  in  question,  and  If 
they  were,  she  did  not  stand  at  all  in  the 
position  of  a  purchaser  for  value  without 
notice.  She  is  found  to  have  known  all  tiie 
facts,  and  her  belief  in  Charles  Adams' 
capacity  to  contiKCt  marriage  was  aimply  an 
opinion  about  California  law.  (We  are 
not  now  considering  the  conditions  of  a  pu- 
tative maniage,  as  to  which  different  view* 
have  been  expressed) ,  Olati  v.  Olav,  114 
Mass,  668,  56fl ;  SAaw  v.  Qoutd.  L.  R.  8  H. 
L,  SO,  67 1  Buiniert't  Sueeetiion,  41  tia. 
Ann.  317,  220,  231 :  Sarrii  v.  flarnii.  6» 
Ey.  46.     The  plaintiff  is  claiming  a  purely 

Ktuitoue  benefit  as  an  incldeotal  result  at 
proceedings  in  Califomta,  at  the  expense 
of  other  children  who  were  not  parties  to 
any  of  those  proceedings,  or  entitled  to  be 
heard  at  any  stage  of  tnem,  but  who  never- 
theless are  to  be  precluded  from  denying  their 
validity. 

If  the  validity  o(  the  divorce  were  imnu- 
diately  in  issue  it  could  be  Impeached  here, 
for  want  of  Jurisdiction,  notwithstanding  the 
recitals  in  the  record,  and  those  recttaU 
could  be  contradicted  by  parol  evidence. 
Sfwaa  V.  SeipaU.  133  Mass.  1S6,  161  ;  Oum- 
mington  v.  BebJiertovm,  149  Mass.  323,  22S, 
4  L.  R.  A.  181 ;  Thompton  v,  V/hitman,  W 
U,  S,  18  Wall.  457,  31  L.  ed.  867.  Sea 
BoviUr  V,  flwton,  80  Gratt,  266 ;  MitthtU  v. 
FerrU.  5  Houst.  (Dal,)  84;  Eaggr-v.  Bbmr^ 
59  Mo.  87.  For  instance,  if  Charles  Adamk 
had  married  Hannah  PhllHpa  in  this  State 
and  had  been  indicted  for  polygamy  {fitepU 
V.  Da«<eU.  2S  Mich.  247;  Van  FoMen  v.' 
State,  87  Ohio  St.  817.  320.  See  iVipfc  t. 
Baker.  76  N.  T,  78)  ;  or  even  In  a  proceeding 
between  the  nartiea  to  the   divorce,  if  Iho 
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03  Hich.  117,  181 ;    Orom  r.    Onm.  106  N. 
Y.  «38.    See  OT«ni  "  - 

LtOkT.  LiUk,  e»i 
tri  when  the  quertlon  is  nlwd,  m  here,  by 
thiid  penoDA  irlioM  rlgbu  are  oonoemed, 
■ud  who  weie  not  putlM  to  or  entitled  to  be 
bewrd  Id  the  dtTorce  anlt  Bee  Ongory  v. 
Ortgani.  78  He.  187,  190,  1  New  Eng.  Bep. 
7M ;  Jfeff  T.  Beattehamp.  74  Iowa,  B3.  H ; 
O'Dta  V.  O'Ifett,  101  N,  T,  28,  1  Cent.  Rep. 
780;  OammingUi/t  t.  BeleAtrUrtan,  149  Maas. 
ass,  4  L.  R.  ^  181 ;  Shaw  t  i?0u^  L.  R. 
S  H.  L.  00. 

Id  Hood  T.  Anid,  11  Allen,  196,  the  fact  of 
domicil  was  tiled  between  theorieinal  partlee 
fiH  tbe  purpose  of  determlnlog  toe  Jniiadfc- 
tion  of  An  Illlnola  divoroe.  and  Id  Seod  v. 
Buod,  110  Hue.  468,  it  wu  the  Haaaachnwtta, 
not  the  niinola,  decree,  which  «m  held  oon- 
dnsive  on  third  penona,  tbty  offering  evi- 
dence only  to  Impeach  the  Illinois  decree. 
See  aleo  Burlm  t.  SAantum.  110  Hasi.  488, 
44S.  449 :  Pub.  Stat,  chap,  146,  g  41. 

There  li  no  doubt  that  the  requirement  of 
■fx  months  reeidence  goes  to  tbe  juriadtc- 
tioD  of  the  court,  The  floding  of  the  Jodge 
on  thl«  DOlut  ts  confirmed,  not  only  by  tne 
plain  effect  of  the  California  itatnle,  but  by 
the  ezpreea  statement  of  tbe  Supreme  Court 
of  that  State  and  by  tta  intimation  that  a 
diTorce  granted  wiUiout  that  prerequisite 
would  not  be  binding  In  any  other  State. 
Smnot  r.  Btnmtt,  28  Oal.  000,  «Dl ;  PtopU 
T.  DtmOt,  80  Hich.  247,  26S,  264. 

But  altliough  we  hAve  made  tbe  assump- 


.  ___  _ji  California  under  a  California  will 
it  would  be  decidM  differently  there.  The 
uniTenal  effect  of  a  Judgment  in  nm  la 
establishing  or  changing  «  status  or  title, 
whether  given  to  it  1^  statate  or  by  the  tra- 


a  nature  to  ooncem  strangers  to  the  proceed- 
ings. It  would  be  Inconvenient  for  parties 
to  be  divorced  as  between  themselves  and 
yet  married  towards  the  world.  The  same 
con venienoe  makes  It  desirable  that  the  effect 
should  be  tbe  same  wherever  the  question 
arises,  whether  within  the  Jurisdiction  or 
without  it,  and  therefore  to  tbe  case  of  a 
decree  which  would  be  void  outside  tbe 
Jurisdiction,  that  it  should  not  be  held  con- 
clusive within  it.  The  decide,  if  blndiuK 
in  California,  would  be  Ijindlng  everywhere' 
Cheewr  v.  Wilmm,  70  U.  S.  0  Wall.  108.  10 
L.  ed.  e04.  It  Is  deairable,  at  leaat,  that  tbe 
converse  rule  should  be  applied,  and  that  a 
decree  void  elsewhere  should  not  be  held 
binding  there.  We  are  aware  that  some  of 
tbe  cases  which  we 'have  cited  and  others 
which  we  have  not  cited  contemplate  the  poa- 
ilbllity  of  a  divorce  which  shall  be  valid 
only  as  to  the  plaintiff  within  the  Jurisdic- 
tton.  But  especially  in  this  oouot^  where 
duugw  of  residence  from  State  to  State  are 
trequent,  every  court  must  strive  so  far  as 
possible  tn  bring  the  local  view  of  a  citizen's 
IS  L.  R.A. 


■tatas  into  accord  with  that  which  would 
prevail  generally  elsewhere. 

We  have  tried  to  show  that  the  decree  be- 
fore us  would  be  regarded  aa  void  outside 
the  Jurisdiction,  and  void  on  the  ground  that 
tlte  condition  precedent  attached  by  a  Cali- 
fornia statute  to  tbe  right  of  the  court  to 
take  Jurisdiction  had  not  been  complied 
with.  The  question  is  whether  the  statute 
has  a  less  effect  within  tbe  State.  No  con. 
elusive  evidence  of  the  law  of  California 
upon  this  point  has  been  called  to  our  atten- 
tion. If  the  plaintiff  had  been  rightly  in 
court  and  the  objection  had  been  that  the 
defendant  had  not  been  dulv  served,  it  msT 
be  that  if  the  record  staowea  a  proper  publl- 
cation   it    could   not    be  contradicted.    Bt 


decisions  earlier  dted,  and  however  it  may 
be.  a  distinotioD  baa  been  suggested  between 
&  total  want  of  Jurisdiction  and  a  failure  to 

St  Jurisdiction  of  the  person  of  the  defendant 
a  cue  which  Is  rintly  In  court.  Ptoplt 
V.  Duma,  30  Hich.  247,  206.  See  Etrdtr- 
ton  T.  atanifi^  lOS  Haas.  S04,  B06 ;  Whit, 
ma  V.  Barti«r,  7  Cal.  St.  68,  64.  We  feel 
at  liberty  to  assume  tlie  law  of  California  to 
be  in  accordance  with  that  generally  received 
elsewhere,  and  to  consider  the  question  on 
principle.  The  argument  for  the  conelu- 
siveness  of  the  decree  in  California  would 
seem  to  be  that  the  parties  to  a  domestic  judg- 


driek  v.  WkOtemore.  100  Haas.  28;  MeOar- 
miek  v.  Fitkt,  1S8  Mass.  870;  Freeman, 
Judgm.  g§181,  184.  And  that  if  a  judgment 
in  rem  is  operative  as  between  the  parties 
while  it  stands.  It  must  be  effectual  to  deter- 
mine their  status  as  to  third  persons,  sl- 
though  not  parties,  for  reasons  already  given. 
Sa  Newnan,  70  Cal.  SIS,  220 ;  Hood  v.  Hood, 
110  Hass.  468.  460 ;  bighorn  v.  Fm/ermather, 
140  HsSB.  411,  41^  1  New  Eng.  Rep.  786. 

But  If  the  Judgment  Is  thus  binding  to  alt 
intents  and  purposes  in  California,  it  would 
be  binding  elaewbere,  which  as  has  been 
shown  is  not  the  law.  In  New  York  this  con- 
aideration  has  been  adduced  as  a  reason  for 
tbe  rule  prevailing  there  that  a  domestic 
record  may  be  impeached  collaterally  for 
want  of  jurisdiction,  even  by  a  party.  Per- 
gwwfi  V.  OravftorO,  70  N.  T;  BOB.  261,  262. 
Whether  the  rule  aa  to  parties  be  regarded  as 
an  anomaly  established  on  the  principle  eom- 
miiTiit  error  faeit  jvi,  or  as  a  mere  rule  of 
precedure,  that  those  who  have  it  in  their 
power  to  reverse  a  judgment  must  do  so  if 
they  do  not  want  to  be  bound  by  It,  as  pos- 
tihlj  may  be  Inferred  from  some  of  tbe  cases 
{Hendrieh  v.  Whiltemc/re.  105  Mass.  23,  28), 
tbe  conclusion  cannot  be  admitted  that  those 
who  have  not  that  power  are  also  bound,  if 
the  judgment  is  in  mn,  to  admit  the  change 
of  status  which  it  purports  to  effect.  Con- 
sider what  would  M  the  result.  In  a  great 
majority  of  divorces  neither  oarty  wishes  to 
disturb  the  decree.  If  their  acquiescence 
should  be  allowed  to  have  the  effect  sup- 
posed, third  persons  may  be  affected  in  their 
oroDcrtT  and   In  t.hair  most  sacred  personal 
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rlffhtB  by    the  Interested  action  <rf   otlien 
wlthoat   ever    having   had   a  chance  to  be 
beard.    The  caeet  are  fen,  and  we  are  aware 
of  no  binding  autlioTity.    But  !□   Arry  v. 
MOdomrnft.  10  Bear.   123.   1S7,   an  Inlut 
was  allowed  to  Impeach  a  domestic  sentence 
of  nullity  collsterallT  for  collusion,  although 
the  senteace  operated  I'n  rem,  and  butardlxed 
him  If    it  stood.     Harriton  v.  StnOhampl 
32  L.    J.    N.    S.    Cb.    872 1    Madttewervfl 
Hvgwnin.    4  Moore.    P.   C.   886,  808.     ' 
cannot  doubt  that  ft  the  fraud  on  the  co 
had    concerned    Its  Jurisdiction   rather   t) 
the  merits,  Lord  Langdale  would  have  been 
at  leaat  equally  ready  to  hear  the  eTldenoe. 
CajoTiaugh  V.  Smith,  84  Ind.    S80,     Tet  the 

Krties  to  the  colluslTe  decree  were  bound 
It.  OfMiu  V.  Orteru,  3  Gray,  S61,  803 ; 
liiehott  T.  JViksAoIf,  26  N.  J.  Eq.  60,  SS.  We 
have  confloed  our  citations  mainly  to  cases 
of  dlrorcfl  and  Judgments  in  rtm.  But 
where  there  has  twMi  an  execution  tale  under 
a  judgment  in  pentmam  there  Is  a  difficulty 
not  unlike  that  which  arises  with  regard  to 
Judgments  in  rem  to  allowing  the  validity 
of  the  Judgment  to  be  disputM  by  third  per- 


may  be  done.  Baffiyrd  t.  W«an,  142  Mass. 
281.  2  New  Eng.  Rep.  586. 

We  shall  not  conalcler  further  whether  this 
Judgment  was  not  absolutely  roid  on  the 
facts  reported,  and  whether.  If  so,  the  rec- 
ord could  be  contradicted  bv  the  parties  to 
it  on  what  has  been  declarea  In  Caltfoniia 
to  be  a  "fundamental  rule  that  no  court  can 
acquire  Jurisdiction  by  the  mere  assertion  of 
it,  or  by  deciding  that  It  has  it"  MeMmn 
▼.    Whdan,  27  Cal.  300.  814. 

We  are  of  opinion,  for  the  reasou  which 
we  bare  glren,  that  the  Talldity  of  the 
divorce  granted  Charles  W.  Adams  Is  open 
to  cootradictioa  In  this  lult,  that  the  divorce 
was  void  and  ineffectual  as  against  his  leslt- 
imate  children,  that  therefore  his  marriage 
with  the  plalntiS's  mother  was  void,  and 
did  not  legitimate  the  plaintiff  In  such  a 
■ense  as  to  entitle  him  to  set  up  a  claim  In 
oompetitloD  with  tbe  legitimate  children 
tinder  a  Hassachnaetta  will. 

Another  and  distinct  argument  has  been 
drawn  from  another  California  Btatole  which 
provides  that  when  a  marriage  Is  annulled 
on  tbe  ground  that  a  former  husband  or  wife 
was   living,    children    begotten  before   the 


Judgment  are  legitimate.  Cal.  CIr.  Code, 
§  84.  The  California  and  Texas  statutes 
also  provide  that  tbe  Inuo  of  marriages  null 
III  law  shall  be  legitimate.  Cal.  Civ.  Code, 
g  1887 ;  Tex.  Rev.  Btat.  g  16S6. 

Tbe  Texas  statute  may  be  laid  on  one  side. 
For  even  If  we  should  bold  that  the  Teiaa 
law  Imparted  to  the  plaintiff  his  capacity 
for  legltlmatliHi,  which  under  the  facts  of 
this  case  we  do  not  intintate.  still,  subject 
to  tbe  qualiflcatlona  heretofore  stated,  the 
effects  of  his  parents'  marriage  upon  him 
must  be  detonnloed  by  the  law  of  California 
when  it  took  place  and  where  they  and  be 
then  were  domiciled.  We  lay  on  one  side, 
therefore,  wltbont  furtber  remark,  a  dictum 
In  a  decision  by  the  Supreme  Court  of  Texas, 
that  childien  bom  before  the  parents  entered 
into  a  void  marriage  would  be  legitimated 
so  as  to  take  as  children  under  a  Texas  will. 
OamM  V.  CamU.  20  Tex.  781,  748,  746. 

We  see  no  ground  for  construtng  the  Call- 
fwnla  Acts  ss  applying  to  any  children  ex- 
cept tbose  bom  aftw  t&e  vole 


Ing  to  the  expioBi  words  of  section  I8S7. 
OrtmJum  v.  JamM,  80  Ta.  086,  S88.  Tbey 
alone  fall  within  the  obvious  reasons  for  the 
Statute  and  the  earlier  Spanish  law  from 
which  It  would  seem  that  the  Statute  may 
have  been  derived,  according  to  the  exposi- 
tion In  another  Texas  case.  Smith  v.  Smith, 
1  Tex.  621,  9S».  It  we  assume  that  sectioa 
84  appllea  where  there  hat  been  no  Judgment 
annulling  Ibe  marriage,  the  general  wordi 
"children  begotten  before  tbe  Judgment* 
.jiost  be  confined  to  children  bom  aner  tbe 
marriage  In  view  of  section  1887,  Neither 
section  84,   nor  section  1887,   nor  both  to- 


can  be  taken  to  enlarge  the  meaoing 
on  21G,  discussed  at  the  beginning  of 
this  opinion,  SO  that  a  void  marnage  shall 


legitimate  children  previously  bom.  The 
view  which  we  teke  seems  to  be  that  of  the 
Supreme  Oonrt  <a  California  so  ftur  as  titer 
have  evressed  an  opinion.  Ettatt  of  Ward' 
tU,  en  Cal.  484,  4»1.  See  also  Vofl*  v. 
OtMM,  82  Wis.  S19,  817:  Frawr,  Parent* 
Child,  9d  ed.  28.  We  have  found  no  case 
favoring  a  different  construction  except  the 
tew  words  In   Oama  t.    Oamll,    20  Tex. 
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Hsrtha  A.  BDPFINOTON,  Ftg.  in  En. 
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SAME,  ns.  in  Srr., 

John  G.  SEARa 


IT  of  the  Bill  of  Rt«hta  prior  tc 
of  1B8S,  meant  dtliena  o(  T'""  ;  and  ttw  word 
"allenB."  u  Hieni  used,  meant  personi  bom  out 
ot  the  Dnited  States  anf 


t.  TlMstotitteiAldtproTidMtlurtUM 
widow  aball  not  ba  antHlad  to  Mk  IntM^ 

««t  In  lands  oonvered  br  the  husband  whan  the 
wife,  at  tbe  time  o(  Ibe  oonvejwioa,  was  a  non- 
lesMentof  the8tate,lsnotiepaKnantto 
Sot  arUelet  ot  tbe  VOurteenth  Amend: 
tte  OMistltiitlon  of  Uw  United  amtia. 

Hon.— liOiaa  rejnitatino  tft»  iacvnt  of  real  propertv- 1  rttuated.  the  lex  UM  ni  Ma.   The  law  of  the  dom- 
Tbe  deeoent  or  tiaiuler  of  real  property  Is  tor    loll,  Itx  domleHM.  do«e  not  appir  to  real  property, 
enied  by  the  law  of  the  plaoe  where  Hie  land  I* '  And  that  law  of  deMent  covemt  whioh  was  In 
18  L.  R.  A. 


Bee  also  44  L.  R.  A.  430. 


BxiwwaavoM  v.  aMOKrasfM, 


TPKITS  of  UTor  to  the  DUliict  Court  for 
IT  EiDgmui  Coanty  to  rcTlew  judgments  Id 
fftTorofdefendBtiulDRctiotiBbroajcbtlo  recover 
pcoMsaioa  of  certain  real  esiate.  Affirmed. 
The  cafe  aufflcieallv  appears  In  the  opiofoD. 
JfeMTf.  B«ilow«ll.  Hum*  *  Oordon 
tot  rdalntifl  Id  enor. 

Mettrt.  John  E.  I^dsckftr  and  Donthitt, 
1,  (or  WiUUm  8.  QrosTenoi, 


Tbe  Btate  has  aiigbt  to  radiate  br  statute 
the  nuuncr  taj  right,  title  or  interaat  id  and  to 
leal  ealate  situated  within  the  State  <X  Kansas 
nuf  be  transreTTed;  and  ntiether  the  wife  be 
an  heir  of  the  husband  nnder  the  Statute,  or 
not,  when  she  nirrlve  bim  ibe  cannot  take 
aii7  Inlereit  in  real  ertate  transferred  to  a  pur- 
cbaaer  in  taaDoer  and  form  preacribed  bj  the 
laws  of  the  Slate;  and  proviatou  of  the  Stst- 
nte  preacribinft  certaia  modes  of  transfer,  which 
will  tntnafei  the  entireestatenithoDl  the  wife's 
JotniDg  therein,  cannot  ptoperlj  be  called  pro 
tUods  as  to  the  descent  of  property;  there  Is 
no  descent 

Oaiuur  T.  SQMtf,  0»  V.  8.  18  How.  fi»l,  16 


.   164; 


AOang  F.  Int.  do.  r.  Bag.  i  N.  Y.  9,  W,  IB. 

The  right  of  the  wife  to  an  interest  in  the 
real  ealate  of  the  husband  is  contingent,  and  is 
not  s  Tested  or  exiatinic  right,  such  that  the 
legislature  may  not  at  any  time  modify, 
(Juage,  or  entirely  abolish. 

OxMur  T.  EUiet.  Si  V.  S.  18  How.  S91,  IS 
L.  ed.  407;  Barbour  t.  Barbour.  46  He.  9; 
1  Woeroer,  American  Law  of  Admlnlf  tratioD, 
8W;  Ligara  v.  aanpit,  82  Hicb.  4SB;  Bennett 
T.  ^<nin«,  61  Wis.  261;  FoOoM  -r.  Bt^diei.  6 
West.  Rep.  760,  IIB  HI.  IGl;  United  Blate*  t. 
«tt,  M  U.  9.  816.  24  L.  ed,  192;  Cooley, 
Const.  Lim.  860,  861. 

It  was  claimed  in  Biad  t.  DaniOt.  S8  Kan. 
E.  that  section  182  of  the  dvU  Code,  which 
proridea  that  "  no  nndertaking  for  altachmenl 
dull  be  required  where  tbe  parties  defendant 
were  all  nonresldeaU  or  a  foreiga  corporailon," 
woa  unconstltalional  on  the  seme  grounds 
urged  in  this  case,  but  that  Statute  was  decided 
nfid  by  the  court 

Tbe  TBildity  of  this  Statute  has  been  recog- 
niied  and  upheld  by  the  decisioDS  of  this 

Qmiloek  y.  Adamt.  2S  Kan.  618;  Eomu  t. 
BittnhaiiM,  28  Kn".  859;  Chamber*  v.  Oox,  28 
Kan.  898:  FaHin  t.  Book,  26  Kan.  898;  Buten- 
bark  T.  Bvtenbark.  88  Kan.  676. 


The  L^slstore  has  the  nndwbted  right  bf 
statute  to  declare  what  interest  a  wife,  during 
the  life  and  after  the  death  of  her  buebaDd, 
shall  hare  in  his  real  eatafe  situated  within  the 
Stale,  and  the  mode  and  manner  such  rral 
estate  may  be  transferred,  so  as  to  devest  the 
husband  and  wife  ot  all  estate  or  Interest 
therein;  and  the  provlgo  to  section  8  U  such  a 
Statute,  and  nothing  more,  and  does  not  vio- 
late any  provisions  of  the  ConstltuUon  of  ItM 
United  Stalw. 

1  Hare,  Am.  Const.  Law,  018;  Prenery.  Bit- 
noil,  lie  n.  S.  2ria,  29  L.  ed.  616;  Ops  t.  Cim, 
187  U.  a  682,  84  !<.  ed.  882. 


.   J.,    dellTered  the  opinion  of 
the  court: 

Horths  A.  Bufflngtnn  brought  two  actions 
in  the  District  Coiut  of  Kingman  Oountv, 
one  against  William  8.  Orosvenor  and  tno 
other  against  Joba  O.  Seats,  to  recover  from 
each  one  half  of  certain  real  property  situate 
In  Kingman  County.  She  waa  unsuccessful 
in  each  case,  and  is  here  complaining  of  the 

Judgments  ttiat  were  given.  The  material 
acts  of  the  cases  are  alike,  and.  as  they 
present  but  one  question,  they  mav  be  dis- 
posed of  in  a  sfngle  opinion.  Martha  A. 
Bufflngton  became  tuewiieot  Fierce  Buffing- 
ton  In  1860,  and  continued  In  that  relation 
until  the  time  of  his  death,  in  1884.  He  re> 
moved  to  Kansas  five  or  six  veors  before  his 
death  and,  shortly  after  coming  here,  be  oo- 
quired  the  atwolute  legal  title  to  the  property 
in  controversy.  Aftemards  he  conveyed  the 
property  by  warranty  deeds  to  certain  gran- 
tees, and  the  defendants,  by  subsequent  con- 
veyances, tiave  acquired  all  the  title  obtained 
by  such  grantees.  Martha  A.  Bufflngton  did 
not  join  ner  husband  in  conveying  Uie  prop- 
erty, and  has  never  executed  a  conveyance  of 
the  same  to  anyone,  but  she  waa  never  a  resi- 
dent or  citizeD  of  Kansas,  and  waa  never  in 
the  State  prior  to  the  death  of  her  huaband. 
She  now  claima  to  be  entitled  to  one-half  in- 
terest in  the  real  estate  of  her  hualNtnd,  of 
which  she  bad  made  no  conveyance ;  but  the 
trial  court  held,  under  tiie  proviso  of  section 
8  of  the  Act  concerning  descents  and  distribu- 
tions, that,  as  she  had  not  beoa  a  resident  of 
Kansas,  she  never  had  any  interest  in  tbe  land 
conveyed,  and  her  signature  or  conveyance 


a  coinplet«  transfer  of  tbe 
land  bv  her  husband.  The  section  referred 
to  reaoB  as  follows:    "One  half  in  value  of 


Coraeottliedeoeaaaof  tbeaaoestor.  Btorr.  Confl. 
t.  I  181:  Potter  v.  Tltoomb.  B  Me.  800:  Smith  v. 
Kellr.  S  Ktas.  1<7;  HIlleT  v.  Hlller,  10  Hel.  UBS; 
HarahBll  V.King, £4  Hls>.B6:  HoOBUKberv-Henr)-. 
IS  R  Mod-  883:  Jones  v.  Uanble.  S  Humpb.  LIB; 
Ptloe  T.  Tally,  10  Ala.  MB:  Ealava  v.  nrmer.  7  Ala. 
M;  TIedemsD,  Reel  Prop.  I  SSL 

Lands  are  to  discend  accordtni'  to  the  laws  of 
(he  mate  In  which  the;  are  situated,  Irreepectlve 
ol  tbe  domlctl  of  tlie  person  drlnr  Inuatate,  or  of 
tbow  claliDlDg'  as  betn.  Donovan  t.  Pltober,  08 
Ak.  til.  K  Am.  Bep.  SSfc  Boone,  Bea)  Prop,  im 

It  wni  alH  be  bome  In  mJDd  that  tbe  dtstrfbaUoo 
<tf  penonBlpropeitT  of  an  intestate  must  tMoooord- 
Ins  to  tbe  law  of  the  country  or  Blote  of  whiitb  )ia 
1SL.R.  4- 


was  a  domiciled  InbaUlant  at  the  tlmeof  his  death, 
wlUiont  legatd  to  tlie  place  of  either  tlie  birth  or 
death,  or  the  sftuatlon  of  tbe  propertr  at  the  time; 
but  ttiat  real  estate  deecend*  aoourding  to  the  law 
of  the  place  vilici-e  It  Is  situated.  Llnnen  v.  Lln^ien, 
tC  Ala.  110, 41%  Woemer,  American  Law  of  Admin- 
M  ration,  I  U. 

For  tbe  minor  details  of  tbe  lew  reirulatlnE  tbe 
draoent  of  real  properir.  the  practHloner  should 
consult  the  italutorj  iv^latlon  of  the  vertoui 
States.  Mr.  Washburn.  In  his  well-knowa  treatise 
on  tbe  Law  ot  Real  Propertr  {pp.  El  U  teq.  vol.  Mt 
boa  apprcprlatelr  Rrouped  the  various  rules  Of 
deeeent  that  at  present  obtain  m  the  vaHous  ]UTJ» 
dlotioni  of  the  United  States. 


,Coe>^lc 
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or  equitable  Interest  which  hu  not  been  aold 
on  fliecution  or  other  judicial  sale,  and  not 
necessary  for  the  payment  of  debts,  and  of 
which  the  wife  has  made  no  conve7Uic«. 
■hall,  under  the  direction  of  the  probate 
court,  be  set  apart  bv  the  executor  as  her 
propertT,  In  fee  simpfej  upon  the  death  of 
the  hugband,  If  shesurrivesblm:  provided, 
that  the  wife  shall  not  be  entitled  to  an; 
interest,  under  the  provisions  of  this  section, 
tn  any  land  to  which  the  husband  has  made 
a  conveyance,  when  the  wife,  at  the  time  of  the 
coDTevance,  Is  not  or  never  has  been  a  resident 
of  thiB  Btate.  Continuous  cohabitation  as 
husbsnd  and  wife  is  presumptive  evidence  of 
marrJHEe,  for  the  pnrpeee  of  givinK  therleht 
aforesaTd."  Oen.  Stat.  1889,  par.  aWQ.  The 
plaintiff's  contention  Is  that  the  piovlfo  of 
the  section  violate*  both  the  State  and  Fed- 
eral Constitutions,  in  that  it  discriminates 
ai^inst  the  citizens  of  other  States,  and 
aliens.  It  Is  first  contended  tbat  the  proviso 
fallS' within  the  Inhibition  of  section  17  of 
the  Bill  of  Rights,  which  at  the  date  of  the 
conveyance  of  the  land  In  controversy  by 
Pierce  Bufflogton  read  as  follows:  "No  dis- 
tinction shall  ever  be  made  between  citizens 
and  aliens  in  reference  to  the  purchase,  en- 
joyment, or  descent  of  property. "  Does  the 
proviso  mentioned  make  "a  distinction  be- 
tween citizens  and  aliens  in  reference  to  the 
Durchose,  enjoyment,  or  descent  of  property  T" 
We  are  inclined  to  think  that  It  is  a  regula- 
tion of  the  manner  of  transferring  property 
within  the  State,  Instead  of  a  restriction  upon 
Its  descent.  However,  that  question  Is  Im- 
material In  this  case,  so  far  as  section  17  of 
the  Bill  of  Bights  is  concerned.  In  no  event 
can  it  be  said  that  there  Is  a  distinction  be- 
tween citizens  and  aliens  in  the  present  case, 
for  It  does  not  appear  that  the  plaintiff  is  an 
alien  within  the  proper  meaning  of  that  term. 
It  is  alleged  by  plaintiff,  and  conceded  on 
the  other  side,  that  she  is  a  citizen  of  the 
■Dnlted  States.  The  wife  of  a  cltiren  of 
Kansas,  who  resides  In  another  State,  cannot 
be  regarded  as  an  "alien,"  Welieter  defines 
the  word  as  "one  bom  out  of  the  Jurisdiction 
of  the  United  States,  and  not  naturatlEed," 
and  Bouvler  gives  a  like  definition.  Ander- 
•oo's  Dictionary  of  Law  defines  an  "alien" 
to  be  "one  born  tn  a  strange  country,  under 
obedience  to  a  strange  prince,  or  out  of  the 
ll^eance  of  the  king."  The  amendment  to 
Oils  constitutional  provision,  which  was 
adopted  In  1888,  shows  that  that  is  the  sense 
In  which  it  is  used  Id  our  Constitution.  Sec- 
tion 17  of  the  Bill  of  Bighte,  as  amended, 
reads  as  follows :  "  No  distinction  shall  ever 
1>e  made  between  citizens  of  the  State  of 
Kansas,  and  the  citizens  of  other  States  and 
Territories  of  the  United  States,  In  reference 
to  the  purchase,  enjoyment,  or  descent  of 
property.  The  rights  of  aliens  In  reference 
io  Che  purchase,  enjoyment,  or  descent  of 
property  may  be  regulated  by  law."  Before  ' 
this  amendment  was  adopted,  citizens  and  [ 
aliens  stood  upon  an  equality  with  reference 
to  the  Durchase,  enjoyment,  and  descent  of 
real  property,  but  by  the  amendment  the 
people  ordained  that  the  restriction  upon  the 


amendment  leaves  no  donht  of  the  sense  !■ 
which  the  word  Is  used,  and  fumishefl  au  ar> 

Sment  that  It  was  used  in  the  same  senae  la 
1  original  provision.  We  agree  with  eoun> 
sel  for  plaintiff  that  the  term  "citizen,"  as 
used  in  the  original  provision,  refers  to  citi- 
zens of  the  State  of  Kansas.  Counsel,  who 
filed  a  brief  b;  the  permission  of  the  couit 
as  oflMcuj  evna,  contend  that  the  term  Id' 
eludes  all  citizens  of  the  United  States,  but 
we  are  not  inclined  to  agree  with  that  view. 
We  conclude,  then,  that  section  17  of  tha 
Bill  of  Aigbts  bad  no  application  to  tfaU 

It  is  next  contended  that  the  provfao  la  »- 
pugnant  to  tliat  provision  of  the  Federal 
Constitution  which  ordains  that  "the  cltixeBa 
of  each   Stete  shall  be  entitled  to  all  tho 


tlon  In  the  14th  Amendment.  We  think  the 
proviso  is  not  in  conflict  with  either  of 
Uiese  provisions.  It  makes  no  discrimlBa- 
tlon  against  the  citizens  of  other  Bbtiea  ia 
respect  to  any  of  the  privileges  or  immunitloa 
of  general  citticnship.  The  proviso.  In  con- 
nection with  other  statutes,  lumlshea  a  nilo 
regulating  the  manner  of  the  trsnsFer  and 


and  his  wife  Is  a  resident  of  the  Statei, 

she  must  join  in  the  conveyance ;  but  when 
she  is  not  a  resident  of  Eansas,  sod  Iherefora 
not  subject  to  Its  laws,  her  signature  and 
conveyance  are  unnecessary,  and  the  husband 
alone  may  convey  a  sood  title.  It  is  com- 
petent for  the  legislature  of  each  State  to 
declare  the  mode  and  manner  by  which  teal 
property  situate  within  the  State  may  bo 
transfeired  by  the  husband,  or  by  the  huslMod 
and  wife,  or  by  judgment  and  process  of 
court,  so  aa  to  devest  the  husband,  or  husband 
and  wife,  of  all  estate  or  interest  therein, 
and  also  to  provide  for  the  distribution  of 
and  the  right  of  euccesaiou  to  the  estates  ci 
deceased  persons,  "The  power  of  the  Stato 
to  regulate  the  tenure  of  real  property  withia 
her  limits,  and  the  modes  of  its  acqulaltlim 
and  transfer,  and  the  rules  of  its  descent, 
and  the  extent  to  which  a  testamentary  dia< 
position  of  It  may  be  exercised  by  Its  ownera, 
is  undoubted.  It  is  an  established  principle 
of  law,  everywhere  recognized,  arising  from 
the  necessity  of  the  case,  that  the  dispoeition 
of  immovable  property,  whether  by  deed, 
descent,  or  any  other  mode.  Is  exclusively 
subject  to  the  government  within  whose  jiirl^- 
dictlon  the  property  is  situated."  Unittd 
StaU»-r.  Fia.  94  U.   S.   810,  24  L.  ed.  192. 

It  Is  urged  by  the  plaintiff  that  the  wllo 
Is  an  heir,  and  as  such  is  entitled  to  Inherit 
one  half  of  her  deceased  husband's  property, 
but  that  the  proviso  discrimloates  against 
widows  wbo  reside  outside  of  the  State,  and 
deprives  them  of  the  right  which  is  accorded 
to  a  resident  widow.  The  wife,  strictly 
sneaking.  Is  not  an  lieir  of  the  husband,  al- 
though she  Is  generally  spoken  of  as  such; 
but  still,  if  she  Is  regarded  aa  an  heir,  tba 
nonresident  widow  is  not  deprived  of  anj 
"privilege  or  immunity.*    Under  ooi  8tat- 


ten. 


BCFTUTOTOir  V.  Obmvbrob. 


trte  the  property  of  the  kusbaDd  beloogs  ex- 
clasivelj  to  him,  u  tlie  wife's  property  li 
ezcIuBivelT  lier  own.  Neither  has  &□  j  vested 
Interest  or  contritl  over  the  property  of  the 
other  by  Tfrtue  of  the  mairiage  relation. 
liie  wife  has  no  estate  Id  the  land  of  the 


o  her 

heirs.     If  she  BU  

death  ho  conveys  the  land,  or  ft  has  been 
■old  on  execution  or  other  ]Qdlcial  sale, 
nothing  remains  for  her  to  take,  and  she  has 
been  deprived  of  no  right.  If  there  was  an 
attempt  to  convey  by  the  husband  alone  when 
his  wife  was  a  resident,  the  title  would  re- 
main Id  her,  because  the  manner  of  convey- 
ing land  prescribed  by  statute  had  not  been 
poiBued ;  and  if  there  was  no  judicial  sale 
of  Uie  land,  and  it  waa  not  necessary  for 
the  payment  of  debts,  a  one-half  Interest 
would  descend  to  her.  In  such  a  case,  II  she 
was  a  nonresident  of  the  State,  the  coqv^- 
ance  by  the  husband  alone  would,  under  the 
rules  prescribed  for  conveying,  be  sufficient 
to  devest  the  title,  and  hence  there  would 
be  nothing  for  her  to  inherit.  It  therefore 
Wpears  that,  If  the  conveyance  Is  made  in 
the  manner  prescribed  by  statute,  there  la 
nothing  for  either  the  resident  or  nonresident 
widow  to  Inherit.  There  is  really  no  dis- 
crimtnation  between  the  resident  and  the 
nonresident  widow,  for  each  takes  one  half 
of  all  tiie  real  property  which  her  husband 
owned  at  the  time  of  nis  death.  When  the 
bniband's  land  has  been  conveyed  In  accord- 
ance with  law  during  his  lite,  there  is  no 
descent  to  either,  for  there  is  nothing  to  de- 
•cend.  For  reasons  that  were  deemed  suffi- 
cient, the  XiegislBture  made  the  signature  and 
conveyance  oi  the  nonresident  wife  unneces- 
■ary.  The  fact  that  the  wife  did  not  accora- 
pany  her  husband  to  Kansas,  or  had  aban- 
doned him  and  gone  to  another  State,  and 
may  or  may  not  luive  obtained  a  divorce  else- 
where, thus  leaving  the  status  of  the  parties 
In  doubt,  and  making  It  difficult  to  obtain  a 

Crfect  transfer  of  land  In  many  cases,  may 
ve  been  deemed  sufficient  reason  for  pre- 
Kriblng  this  rule  of  conveyauce.  The  Stat- 
Dt«  was  enacted  shortly  after  the  admission 
of  the  State,  and  when  It  was  rapidly  In- 
creasing In  population,  through  immigration 
from  many  of^  the  eastern  States,  and  also 
foreign  countries,  many  coming  without 
their  wives  and  families;  and  possibly  the 
rulo  was  adopted  to  avoid  inconvenience  and 
deception  in  the  transfer  of  real  property. 
TTie  " immunitieH"  and  "privileges  referred 
to  in  the  Federal  Constitution  would  not.  In 
any  event,  include  the  claim  made  by  the 
plaintiff.  Those  terms  "mean  that  all  citi- 
s«ns  of  the  United  States  shall  have  the  right 
to  acquire  property  and  hold  it,  and  this 
property  shall  be  protected  and  secured  by 
the  lawa  of  the  State  in  the  same  manner  as 
the  properly  of  the  citizens  of  the  State  is 
protected ;  that  this  property  shall  not  be 
subject  to  any  burdens  or  taxes  not  Imposed 
on  the  property  ot  citizens  of  the  State."  8 
Am.  A  Eng.  Encyclop.  Law,  358.  See  alto 
UL.aA. 


the  eases  there  cited,  and  Oarjteld  v,  (htytU, 
4  Wash.  C.  0.  880;  McOread!/  v,  Vir^mit, 
U  n.  B.  891,  24  L.  ed.  248. 

According  to  these  authorities,  many 
righla  and  privileges  may  be  granted  by  a 
State,  depending  to  some  extent  upon  the 
residence  of  those  to  whom  they  are  granted, 
without  infringing  upon  this  provision  of 
the  Constitution.  The  privilege  of  voting, 
of  holding  office,  or  of  acting  as  an  ad- 
mlnlBtrator  of  estates,  may  be  withheld  until 
after  persons  have  reelded  within  the  State  a 
reasonable  period  of  time,  without  violating 
the  Constitution ;  and  It  ia  uot  violated  by 
allowing  an  attachment  against  the  proper- 
ty of  a  nonresident  debtor  without  an  under- 
taking, although  such  process  canuot  be  ob- 
tained against  a  resident  without  an  under- 
taking. Bead  v.  DanUU.  S8  Ean.  1 ;  Cooley, 
Const.  Lim.  6th  ed.  490. 

These  and  many  other  dlatinctions  do  not 
fall  within  the  privileges  and  Immunities 
of  general  citizenship,  In  treating  upon 
this  question,  Jadge  Cooley  says:  "Al- 
though the  precise  meaning  of  'privileges' 
and  '  immunities'  is  nut  very  clearly  settled 
as  yet,  it  appears  to  be  conceded  that  the 
Constitution  secures  in  each  State,  to  the 
citizens  of  all  the  other  States,  the  right  V> 
remove  to  and  carry  on  business  therein  ;  the 
right,  by  the  usual  modes,  to  acquire  and 
hold  property,  and  to  protect  and  defend  the 
same  in  the  law  ;  the  right  to  the  usual  reme- 
dies for  the  collection  of  debts,  and  the  en- 
forcement of  other  personal  rights ;  and  the 
right  to  be  exempt  in  property  and  person 
from  taxes  or  burdens  which  the  property  or 
persona  of  citizens  of  the  same  State  are  not 
subject  to.  To  this  extent,  at  leaat,  discrim- 
iaations  could  not  be  made  by  state  lawa 
against  them.  Bot  it  is  unquestiooable  that 
many  other  righte  and  privileges  may  be 
made,  as  they  usually  are.  to  depend  upon 
actual  residence,  such  as  the  rieht  to  vbt«, 
to  have  the  benefit  of  exemption  laws,  to  take 
flsh  in  the  waters  of  the  Btste.  and  the  like." 
Cooley,  Const.  Lim.  6th  .ed.  490 ;  also  nM 
on  page  25. 

"niere  are  several  adjudicated  cases  in  other 
States  sustaining  a  provision  of  statute  sub- 
stantially similar  to  the  proviso  in  question. 
In  Pratt  v.  T^.  14  Mich.  191,  it  was  de- 
cided that  a  woman  residing  out  of  the  State 
at  Uie  tim'e  of  her  husband  s  death  was  not 
entitled  to  lands  lying  within  the  State 
owned  by  him,  but  whirh  had  been  conveyed 
without  her  joining  in  the  deed.  Although 
the  estate  of  dower  has  been  abolished  in 
Kansas,  the  contingent  interest  of  the  wife 
In  the  real  property  of  the  husband  is  similar 
to  dower  in  Its  Inchoate  stage ;  at  least,  it  is 
substantially  similar,  so  far  as  the  validity 
of  such  a  provision  as  we  are  considering  fa 
concerned.  In  LigaTt  t.  Semple,  8S  Mich. 
488,  It  waa  again  decided  that  <'a  wife  who  Is 
a  nonresident  of  the  State,  at  the  time  the 
husband  makes  an  absolute  conveyance  of 
lands  devesting  himself  entirely  of  his  seisin 
and  estate,  has  no  right  ot  dower,  under  the 
statutes  of  this  State,  in  lands  so  conveyed.' 
The  Supreme  Court  of  Nebraska  held  that, 
"where  a  husband  conveys  lands  in  this  Stats 
while  Us  wife  Is  a  nonresident  thereof,  she 


m 


Hjcbnas  SoFBim  Coubt. 


JCLT, 


hai  no  dower  InterNt  In  the  land  ttiu*  con- 
Teyed."    AtMnt  r.  Atkint,  \B  t(eh.  ili. 

in  Bennett  v.  Sarmt,  61  Wis.  Ml,  ft  like 
proTialon  of  the  Statute  wm  under  cooiider- 
ktion,  sod  the  point  was  dlrectl;  made  tlut 
it  ooDtllcted  with  the  ConBtltutlon  of  the 
United  States  by  dlacri  ml  Dating  agalDst  non- 
icaideDt  citizens,  but  the  validity  of  the  atat- 
nte  ia  austalaed  Id  an  elaborate  opinion.  A 
like  queatioQ  hai  been  decided  by  the  Su- 
preme Court  of  the  United  States  under  a  law 
of  Louiaiana  which  discriminated  in  favor 
of  women  who  contracted  marriage  within 
the  Stftte,  or  who  (Mntracted  nuuriage  out  of 
the  State,  and  afterwards  went  there  to  live, 
and  it  was  claimed  to  be  in  conflict  with  the 
provlilOD  of  the  Federal   Constitution  tliat 


"the  cltlzeni  of  eacb  8Ute  abali  be  entltlod 
to  all  the  prlvilegea  and  Immunttiea  of  citi- 
zens In  the  several  Stataa  ',*  but  it  was  ruled, 
JadffB  Curtis  delivering  the  oplnton,  tbat 
such  discrimination  had  no  connection  with 
that  clause  of  the  Constitution.  Cbnn«r  r. 
EUiot,  09  U.  8.  18  How.  691,  16  L.  ed.  407. 
Following  these  declsiona,  we  conclude  that 
the  Statute  Is  not  repugnant  to  tlie  Fedoral 
Constitution ;  and,  If  we  are  in  error  In  this 
regard,  the  parties  are  entitled  to  hare  th* 
decision  reviewed  in  tlie  Supreme  Court  at 
the  United  States. 

We  flnd  no  error  in  t^  reeord,  and  thtrtfert 
lit  judgment  of  th*  Dittriet  Oaurt  wtti  it 
affirmtd. 

All  the  Joaticet  concur. 


BUCmGAN  SUPRBUB  COURT. 


PEOPLE  OF  the  State  of  MICHIGAlf 
Edwud  WAQNER  *t  id.,  AfpU. 

BAUE 

Albert  H.  BARIB  M  A.  JppU, 

8AMB 

Frank  WnTELSBERGBB  ft  ak,  AppU. 


(— . 
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_    .  .       t  belns  wHIUd  lbs 

police  power,  nor  as  laklnc  iKoiMr^  wMhout 
eompensaClon,  or  BbridflDs,  or  onlawfallr  iDlar- 
leiliiK  with,  the  rl(lit  to  can7    -  — ' 


Judgments  convicting  defeodsota  of  a  tIoIs- 
tkw  of  one  of  the  ordinancea  of  laid  city. 
Writ  ditmitted. 

The  facts  are  Bittted  fn  the  opinion. 

Meurt.  WllUftm  Look  and  H.  F.  CUp- 
wtm»,  (or  appeUanls; 

By  the  terms  of  the  ordinance,  btead  Is  re- 
qtiired  to  be  made  of  good,  wholesome  flour 
or  meal,  into  loaves  oi  one,  two  and  four 
pounds,  and  no  other,  avoirdupois  weight. 

The  undisputed  testimony  In  the  case  shows 
that  these  provisions  of  the  ordinance  are  im- 
possible to  be  complied  with. 

A  statute  Imposing  Impossnde  condftloni  Is 
void. 


.- ffWAiM,  69  U.  8.  859.  278,  M 

L.  ed.  M8.  SaO. 

This  by-law,  in  taking  private  proper^  of 
respondents  without  compensation,  la  in  con- 
travention to  the  consttUitlonal  goanntlea,  that 
private  property  cannot  be  taken  for  public 
use  ontll  the  necessity  therefor  snd  the  amouat 
of  compensation  therefor  have  been  determined 
by  a  court  and  jnry. 

Ftiwnf  App.  39  IDcb.  009. 

If  the  respondents  complr  with  this  ordi- 
nance, they  low  large  quanlltlea  of  valnaUo 
material  every  time  a  loaf  is  baked,  and  for 
which  thCT  receive  no  remuneration  oi  return, 
and  for  which  loss  there  is  no  redresL 

See  HIch.  Const  art.  6,  S  9;  U.  S.  Const, 
14th  Amend.;  AtnMuv.  J3u*MU,llHicb.  131; 
Aiim  T.  Port  Bmvn  Log.  D.  AB.  Oo.  11  Hlch. 

wa 

Any  Uw  wbldt  imposes  on  any  person  any 
charge  or  burden  greater  than  Uiose  which  are 
imposed  on  all  othen,  under  like  circumstances, 
la  in  coDfllcl  with  the  14tb  Amendment  of  the 
United  States  Constitution,  and  ia  llterefore 
void. 

Ainb,  48  Aik.  SOI;   St.  Louia 


Buetltior  P.  A  J^.  O^.'r.  Orsm,  8v  ia  Ann, 
iSS. 

An  Act  which  provided  that  every  railroad 
companv  .  ,  .  which  shall  cause  the  death 
of  any  live-stock  br  monlng  a^nst  it  with  an 
engine  shall  be  liable  for  Its  v^ue,  takes  prop- 
vcXj  without  due  process  of  law. 

J«N«#n  V.  Sorther»  Pae.  R.  Oa.  (Utah)  4  L. 
R  A.  794,  citing  Cooley.  Const.  Lim.  0th  ed. 
480-4Se,  and  note*;  OeltrtI  v.  Union  Pae.  3, 
Co.  (Idaho)  March  18,  18S9;  Ztigler  v.  South  4 
XortA  Ala.  R.  Cg.S»  Ala.  S94;  Bielmberg  T. 
Montana  U.R.  a>.  9  L.  R.  A- 818, 8  Mont.  §71. 

An  Act  which  provldea  for  aaessment  upon 


Norm— Oltv  onUnones  roatOaOno  weigMs  and 

A  aitj  onUnanoe  lor  tbe  reirnlatlon  oI  tbe  stand- 
ard of  wefaliU  and  meaiuies,  which  provided  that 
the  waler  mlaht  Inspect  tbe  wetghts  and  meaaurea 
eveiT  six  montliB,  and  "as  muob  oftener  as  be 
thinks  proper,"  and  also  provided  tbtt  when  the 

welKbtasnd  meaanreaweren*' ' " "^ 

tbe  standard  tbey  should  be  ■ 
UL.R.  A. 


a  plBDB  dodgnated  b;  the  sealer  foroorrecUoo.  was 
not  an  unreaaonabia  ordloanoe ;  and  tbe  oonmuoi 
ooundl  bad  power  under  Its  ohsrter  to  make  soak 
ordinance.    People  v.  Rochester,  IS  Hun,  101. 

There  Is  notblns  In  tbe  OonaHCutioo  of  the  Stat* 
wbloh  Invalidates  a  orant  of  power  to  a  municipal 
oorporadon  to  raoulste  tbe  welgrht  and  prioe  of 
bread.  Mobile  v.  TuUle.  S  Ala  tsr- >  DOloii,  Him, 
Oorp.p.8t& 


PwoiJi  or  HioHiBAK  T,  Waahrb. 


sn 


■djobilnr  landowaen  of  espenM  for  prorldlog 
for  OTcrfiow  of  landa  to  uncanMltutlonAl,  in 
■ntborizlDc  property  to  be  taken  without  dne 

—  ■OflB'" 


Mont  4BI;  OamvbOt  t.  CbmMI,  «8  Dl.  4flS. 


ri^t  lo  do  u  llief  plemwith  their  own  prop- 
Bitjr,  end  to  manufactoie  a  loaf  of  taj  whole- 
some ingredieulB  tbcf  niaj  tee  flt;  too  of  Mich 
,  tixe  and  wdeht  aa  Uiej  may  deem  most  lalable 
'  and  marketable. 

Eunttr  V.  Batch,  4S  m.  ITD;  FortntUt  t. 
ZawrvMt,  44  HL  406;  Cooley,  Conit.  Llm.  872- 
VPi;  fuAn  t.  Dttrott  Oamaon  Gounea,  70 
Well.  6U. 

Tbla  by-law  oortalli  aad.ltn  a  maa«aN4e- 
■troya  the  tmatDcaa  of  the  defendants,  and 
place*  a  limitalion  upon  the  capacity  of  iht  i«- 
qioiiiftiils  lo  tarrf  od  ■  lB*fal  oiling  or  occu- 
pation, and  to  earn  their  UtIdc, 

S»  Jaaib*,  96  N.  Y.  W ;  Batdier*  U.  8.  H. 
AL.8.L.  Q>.  Y.  OreieaU  OUy  L.  8.  L.  *  B. 
B.  Oo.  Ill  U.  a  740, 8SL.  ed.  «6fi;  UtmStoek 
D.AB.  At».  T.  OnttMt  OOt  L.3.  L.AB.B. 
Op.  I  Abb.  (D.  S.)  88fr-898. 

Thla  ordinance  cannot  be  Boitalned  upon  the 
nound  that  Itli  within  th«  police  power*  of 
UieSute. 

Police  regulatlom  are  oDaflned  to  the  protec- 
tion of  the  liree,  health  and  morality  of  dtl* 
Moi,  and  to  the  proaerratlon  of  good  order  and 
public  moral*. 

itep ' 

Jftiwr,  __       , 

Id  JOnneaota,  It  to  within  the  police  power  to 
bupoM  radi  lefrnlaiiou  as  may  reasonably  be 
deemed  neceeviy  to  protect  people  If  rom  im- 
position and  fraud  in  articles  sold  lor  consump- 
tion as  food. 

Butl0r  T.  Oimmttn,  SO  Hlnn.  BQ. 

The  manofactnrer  may  be  required,  as  a 
proper  police  regulation  for  the  benefit  of  the 
people  u  general,  to  sel]  the  commodity  for 
what  It  actually  la  and  npon  Its  merits. 

See  FtopU  t.  Artnibara,  7  CenL  Bep.  UT, 
105  N.  T.  12S;  Falmtr  t.  8taU,  M  Ohio  BL 
SSS;  n>RwU  7.  Omt.  0  Cent.  Rep.  BOO,  114  Fa 
see,  affirmed,  18T|n.  S.  678,  8S  L.  ed.  258: 
Blatt  T.  AMinfftm,  T7  Mo.  llO-lia;  St  partt 
EoMer,  74  Cal.  88;  P»Mtt  r.  OHUon.  IS  Cent. 
Bep.  ei«,  10»  tr.  T.  880,  dting  BtMuhttr 
Bmim  Camt,  88  U.  S.  1«  Wall.  88-106,  31  L. 
ed.  SM~418:  }U  Jaeabt.  ntpra;  Barthgtf  v. 
ffBeiUy,  74  N.  T.  BOO,  per  AndrewH,  J.;  Pwph 
T.  Ban!,  00  N.  Y.  877;  PeopU  t.  Wat.  S  Cent. 
Rep.  798,  106  N.  Y.  3S&;  Aopb  t.  Etbltr,  8 
Cent.  Bep.  761,  100  N.  Y.  831;  PeopU  ▼.  Cip- 
jwriy.  1  Cenl.  Bep.  804J01  N.  Y.  (»4;  &  8am 
Ke,  81  Fed.  Bep.  680;  Tick  Wo  v.  Ecpkint,  118 
n.  6.  8SS,  80  L.  ed.  SSO;  Jtepfa  t.  Sudd,  S  L. 
a  A.  BOO,  117  N.  T.  1;  AMY.  dark,  84  Oal. 
236;  MimwriFOcB.  C».  t.  jSarndsM,  44 Kan. 
3M. 


diizeus. 

FiKpb  y.  fateJ^.SHkh.  880;  PaaptaY.  GaU 
taghtr,  4  Hich.  244;  PaepU  r.  WalUnff,  08  Hich. 
18L.R.A. 


968;  Bobltn  r.  Bauff,  14  West.  Kep.  876,  71 
Mich.  40,  41. 

This  ordinance  to  class  tegtslatlon,  and  denies 
an  equally  of  rights  to  the  req)ondents,  by 
placing  upon  their  business  an  unusual  or  Il- 
legal Durdea,  which  amouDla  to  a  large  special 
(ax  upon  their  trade  and  calling. 

Bee  BnanmOlt  v.  BtaU,  4  L.  R  A.  ftS,  118 
Ind.  496;  BhUt  t.  Jkung,  4  L.  R  A.  60. 118 
lod.  440;  Wilder  r.  Ohitago  AW.  M.  R.  Oo. 
70  Hich.  8SS;  Dwkm  v.  JanenOU,  28  Wla. 
464. 468;  OUdM-T.  BaU.  8U.  S.  8Ds1L  886, 888, 
1 L.  ed.  648,  648;  Bdrnt  t.  Ohioaoo  AW.M.B. 
Oo.  UWeSL  Bep.  000,70  Hich.  484;  BinaaT  r. 
Qnnd  Bapidt  diLS.  Co.  14  West.  BepL  0u8, 
70  Ulch.  m;  ZttfMv  r.  OhUago  A  W.  M.  B. 
Oo.  71  Hich.  SO;  Qrvnd  BapUt  Okttir  Oo.  v. 
Suntwt*,  77 Mid).  Ill;  JanoteOU-w.  Canmtvr, 
8L.  a  A.  808. 77  Wto.  888;  AAv>Ms,6  West. 
Rep.  140,  68  Hich.  408;  Atnb  t.  Armttr»»g, 
9  L.  R.  A.  721,  TB  Hleh.  288. 

Thta  oidisanM  preracta  one  class  of  dtliens, 
and  one  class  only,  from  carrying'  on  a  lawfitl 
and  respectable  calling  or  business,  and  from 
manufacturing  and  sdllng  a  wholesome  and 
necessary  commodity  without  Itrst  having  a 
policeman  enter  and  search  the  place  tA  bud- 
ncti  of  thedllMo,  witbont  doe  prooeie  of  law, 
and  without  the  dlreotion  orauthorl^of  a 

Bittwrd  y.  Jtopls,  4  Hfob.  190;  Bebioon  t. 
BiniT,  18  West.  Bep.  471,  68  Hich.  S67. 

This  Act  to  void  In  Impogtng  onnsua]  condl- 
tloDS  on  prlTsle  business. 

at  JaeeU.  98  H.  Y.  08;  Peofh  r.  Ban,  W 
N.  Y.  877:  Tick  Wov.  Bo^nt.  118  U.  S.  806, 
80  L.  ed.  SSO. 

Tbto  ofdinascQ  to  unreasonable  and  opprw- 
sive  to  a  degree  that  It  forces  the  respondents 
to  do  taisloMS  Stan  actual  loss  of  a  portion  of 
their  malertol  and  slock. 

PtopUi.  Atmttnmg,  9  L.  R  A.  721, 78  Hich. 
2S0;  n^  T-  GUUm,  18  Cent  Bep.  61S,  100 
N.  Y.  880;  Jb  JoMbt  and  Bo  F>raie»,  ovnra: 
Andatnn  t.  WtUingtan,  9  L.  R  A.  110,  40 
Kan.  178. 

The  by-law  In  queUlon  to  void  in  assnmlng 
to  regulate  that  which  the  L^tolature  has  no 
power  to  regulate,  and  oonaeqnently  has 'no 
power  to  give  the  City  of  Delnrft  aatbori^.to 
regalata  (a  private  InsInesB). 

1  IHllon, IfuD.  Ccffp.  Sd  ed.  US,  eiUngmany 
authorittoe;  BlaU  v.  BetiUan,  44  N.  J.  L.  8fil; 
Ajtderoon  v.  WdUnglon,  oupra. 

The  defendauta  have  committed  no  oflenae 
Icnown  to  the  lawa  of  the  land.  They  have 
been  guilty  of  no  criminal  Iclont.  Then  can 
be  no  crime  without  a  criminal  intent. 

Fond  V.  Feople,  8  Hich.  ISO;  FavUu  y.  pK- 
pie.  80  Hich.  200:  FtopU  y.  Flirkt,  4»  Hich. 


Br.  OhulM  i 


■  for  appellee. 


KeOrath,  J.,  delivered  the  opinion  of 

the  court : 

Tbit  caae  comes  from  the  Becorders'  Court 
of  the  City  of  Detroit  by  writ  of  certiorari, 
defendants  having  been  convicted  of  a  viola- 
tion of  a  city  ordlouice.  Bv  stipulation, 
the  cases  come  up  on  one  recora.  Defendants 
are  halcers,  and  are  charged  with  mahing  for 
sale,  selling,  and  offering  for  sale,  bread  that 
was  dedclent  in  weight  under  the  otdlnauce.    . 


HiCHiOAH  Sdpeucb  ConRT, 


Tlifl   ordinaDce  is  entitled  "An   Ordinance 


trade  or  busioesB 


cif°4Eer 


without  flrsl  iiav- 


_.  A.II  brejtd  of  every  decr1pti(  ..  .. 

afactared  b;  the  bakers  of  this  city  for  sale, 
shall  be  made  of  good  and  wholesome  flour 
or  meal,  loto  loaves  of  one  pound,  two 
pounds,  and  four  pounds  (and  no  other) 
avoirdupois  weight ;  aud  no  baker  shall 
make  for  sale,  or  shall  »el1  or  expose  (or  sale, 
any  bread  that  shall  be  deficient  in  weight. 
according  to  the  requUittoQS  prescribed  In 
the  preceding  section  of  this  chapter:  pro- 
vided, always,  that  such  deficiency  in  the 
weight  of  such  bread  shall  be  uoertalned  by 
the  sealer  of  weights  and  meaaureo,  faj  weigh- 
ing, or  causing  to  be  weighed,  la  his  pres- 
ence, within  eight  hours  alter  the  same  shsll 
have  been  b^^,  sold,  or  exposed  for  sale  ; 
and  provided,  further,  that  whenever  any  al- 
lowance la  the  weight  shall  be  claimed  on 
account  of  any  bread  having  been  baked, 
sold,  or  exposed  lor  sale  more  than  eight 
houn,  as  aforesaid  the  burden  of  proof  in  re- 
spect to  the  time  when  tba  matt  shall  have 
been  baked,  sold,  or  exposed  tor  sale  shall 
devolve  upon  the  defendant  or  baker  of  such 
bread.  Sec.  S.  The  sealer  of  weights  and 
measures,  under  the  direction  of  the  chief  of 
police,  shall  be  Inspector  of  bread ;  and  It 
shall  bn his  duty,  and  he  is  hereby  authorized 
and  required,  from  time  to  time,  and  not  less 
Uian  once  In  each  month,  at  all  seasonable 
houiB.  to  enter  Into  and  inspect  snd  examine 
every  baker's  shop,  storehouse,  or  other  build- 
ing where  any  bread  is  or  ^11  be  baked, 
stored,  or  deposited,  ot  oflered  for'sale.  and  to 
Inspect  and  examine,  fn  any  part  of  said  city, 
any  person  or  persons,  wagons  or  other  car- 
riages. carryiDg  any  loaf  of  oread  for  the  pur- 
pose of  sale,  and  weighing  the  same,  andde- 
termlne  whether  the  same  are  In  violation  of 
the  true  intent  and  meaning  of  this  chapter ; 
and,  if  the  satd  Inspector  shall  find  any 
bread  not  conformable  to  the  directions  here- 
in craitalued,  or  any  part  of  them,  he  shall 
make  complaint  thereof  for  the  purpose  of 
having  such  person  prosecuted  according  to 
law,  8ec,  6.  No  person  or  persons  shall  ob- 
struct, or  fn  any  manner  impede  or  will- 
fully delay,  the  said  sealer  oi  weights  and 
measures  In  the  execution  of  his  duties  under 
this  Act,  either  by  refusing  him  or  delaying 
his  entrance  or  admission  Into  any  of  the 
places  above  named,  or  refuse  or  omit  to  stop 
their  wagon  or  carriage  as  aforesaid,  where- 
by tbe  due  execution  of  this  ordinance  or 
any  part  of  It,  shall  be  Impeded  or  obstructed. 
Sec.  7  Any  violation  of  any  of  the  pro- 
visions of  this  ordinance  shall  be  punished 
by  a  fine  not  to  exceed  fifty  dollars  aud  the 
cost  of  prosecution  ;  and  the  offender  may  be 
imprisoned  In  the  Detroit  bouse  of  correction 
until  the  payment  thereof:  provided,  al- 
ways, that  the  term  q!  Imprisonment  shall 
not  exceed  the  period  of  six  months." 
13  L.  R.  A, 


compensation ;  (3)  that  the  ordinance 
abridges  the  right  of  the  respondents  to 
manufacture  loaves  of  bread  of  sach  size  n 


places  a  limitation  upon  tbe  capacity  of  n- 
spondents  to  carry  on  a  lawful  bustoess ;  (9) 
that  the  ordinance  is  not  within  the  police 
powers  of  tbe  State. 

There  is  no  force  In  the  first  objection,  ss 
the  provisions  of  the  ordinance  are  clesrly 
within  the  scope  of  its  title.  It  has  been 
held  that  the  constitutional  provisions  relat- 
ing to  the  title  ot  laws  passed  by  the  Lecls- 
lature  do  not  apply  U>  ordinances  enactetf  by 
a  common  council  of  a  city,  flwpi*  v.  San- 
rahan,  76  Mich.  811-81S,  4  L.  R.  A.  751. 
The  ordinance  does  not  provide  for  the  t*k- 
ing.  seizing,  or  destruction  of  short-weight 
bread.  It  does  prohibit  Qie  sale  of  bread 
which  is  deficient  in  weight.  The  same  ob- 
jection might  be  made  to  ordinances  pro- 
hibiting the  Importation  of  infected  rags, 
or  the  sale  of  diseased  cattle  or  of  unsound 
beef,  or  of  decayed  vegetables,  or  of  illu- 
minating oils  which  ars  below  the  standard 
test,  or  of  watered  milk.  In  Wittier  t. 
BumOl,  1  Mass.  908,  It  was  bsld  that  no  re- 
covery could  be  had  for  tbe  price  and  ts1u« 
of  shingles  which  were  not  of  tbe  statutory 
dimensions.  In  Eaton  v,  Ktgan,  114  Haas. 
488,  It  was  held  that,  In  view  of  tbe  SUtut« 
requiring  oats  and  meal  to  be  sold  by  the 
bushel,  no  recovery  could  be  had  for  the  price 
and  value  of  those  articles  when  sold  by  tbe 
bag. 

It  Is  claimed  by  defendants  that,  in  order 


"Water."  But  they  say  the  process  o 
tog  is  not  always  uniform.  The  oven  may 
be  too  hot  In  such  case,  the  bread  crusts  or 
skins  quickly,  retaining  the  moisture.  And 
again,  it  may  be  too  cold ;  in  which  case  the 
bread  dries  up,  rather  than  bakea,  and.  In 
order  to  Insure  a  pound  loaf,  the  latter  con- 
tingency must  be  provided  against,  and  the 
weiKht  of  the  dough  must  always  be  regu- 
lated accordingly.  That  fermentation  Is  not 
always  regular,  and,  when  It  reaches  ■  cer- 
tain point,  the  dough  must  be  put  into  tbe 
oven,  without  reference  to  the  condition  of 
the  oven.  That  tbe  cutting  up  of  the  dough, 
the  weighing  of  It,  and  Its  transfer  to  the 
oven  is  neceosarlly  hurried,  and  the  scales 
are  liable  to  become  dogged  or  affected  by 
dust  Notwithstanding  all  the  difficulties 
suggested  by  respondents,  tbe  evidence  shows 
that  the  bread  inspector  has  been  diligent  in 
the  performance  of  his  duties ;  bod  fre- 
quently visited  the  several  bakeries  of  de- 
fendants, and  but  one  of  theee  defendanta 
has  before  this  time  been  complained  ot.  and 
that  was  fifteen  years  ago ;  and  It  Is  admitted 
by  defcudanls,  not  only  that  the  ordinance 
may  be  complied  with,  but  that  the  short- 


Korous  r.  HoGowam. 


night  bKKd  dIsMTerod  b^  the  Intpeotor 
ma  made  tor  Uie  very  purpoM  or  teatiag  tbe 
nliditr  of  tlii*  onllnanM ;  uid,  after  the 
Mitlu»ft1e«  had  cauMd  complaint  to  be  nude 
againjt  defeoditnts,  they  reaumed  the  formn 
manner  of  doing  buBloeas,  and  made  their 
brawl  in  accordance  vith  tlie  nrovlBtoDB  of 
the  ordinance.  Again,  It  is  claimed  tiiat  a 
bartel  of  floor  will  make  ttro  hundred  and 
tlItT  loave*  of  bread,  and  that  It  U  Impoa- 
alble  to  diftrlbute  an  ordinary  advance  In 
price  of  flour  over  thla  product ;  In  other 
worda,  that  the  price  of  a  loaf  of  bread  can- 
not be  advanced  a  fraction  of  m  cent.  This 
difflcuUy  affecta  the  retail  dealer  more  than 
the  wholeMLler.  It  has  to  be  met  in  the  sale 
of  a  pound  of  nails,  of  a  dozen  buttons,  or 
of  a  paper  of  needle*,  a*  well  as  In  the  aale 
of  «  loaf  of  bread.  The  ordinance  does  net 
attempt  to  regulate  the  price  of  the  commod- 
ity. That  Is  not  oecessarllj  flxed  with  ref- 
erence to  flour  at  ita  cheapest  price,  so  that, 
nntil  the  price  of  flour  fs  reduced  uctil  It 
reacliea  a  Doint  where  the  reduction  ma;  be 
distributed,  tbe  dealer  geta  the  advaDtaie  of 
the  TeductioD.  and  wbea  it  advances  aoove 
the  standard  the  consumer  gets  the  advanUge, 
ontll  a  point  is  reached  where  the  advance 
may  be  added,  ThU  fluctuation  and  theee 
1 ^  ordinary  incidents  of  trade.     The 


or  the  difficulty  ezpertencM  by  indlviduala 
in  circumventing  them,  is  so 'great  that  no 
other  means  will  prove  efficacious.  Tlede- 
man,  Pol.  Powers,  g  SB,  p.  908.  Bread  Is  an 
■nlcle  of  general  consumption.  It  Is  otnally 
w\6  by  tbe  loaf,  Bod  the  Indivldoal  coa- 
'.'uiiiM,  in  the  malority  of  caaes,  boys  by  the 
stable  loaf.  Each  transaction  Involves  but 
a  few  pennies,  although  tbe  number  of  In- 
dividual transactions  in  a  large  city  reaches 
each  day  tr.to  the  thousands,  and  the  oppor- 
tunities for  fraud  are  frc'iuent.  It  would  be 
pnclically   Impossible  to  prevent  fraud  la 


the  sale  of  abort- weight  loaves.  If  the  matter 
was  left  to  the  ordinary  legal  remedy  affordml 
the  Indlvldua)  consumer  for  fraad  or  deceit. 
The  amount  Involved  wonld  not  juatify  s  re- 
sort to  litigation.  Balea  are  Invariably  made 
in  loaves  of  the  site  of  one.  two,  or  four 
pound  packages,  and  tbe  ordinance  simply 
takes  tne  usual  and  ordinary  packages  or 
loaves  Into  which  bread  is  made,  ana  flxps 
the  standard  of  weight  of  each  psckage.  It 
doe*  not  prohibit  tbe  sale  of  bread  by  weight 
if  It  overruns,  ss  It  la  claimed  that  it  some- 
times  does,  nor  doea  it  prohibit  tl)e  exaction 
of  an  Increased  price  by  reason  of  the  addi- 
tional weight.  It  doea  not  prohibit  the  snla 
of  a  balf  or  a  quarter  or  any  other  fraction 
of  a  loaf.  Our  statutes  not  only  tx  tlie 
number  of  pounda  of  each  of  the  varloiii 
commodities  that  shall  constitute  a  bushel, 
but  ther  alao  provide  that  a  "box"  or  "basket* 
of  peacoes  shall  contain  one  third  of  a  bushel, 
and  they  fix  the  size  of  a  "barrel"  of  fruit, 
roots,  or  vegetables,  and  they  may,  with 
equal  propriety,  fix  the  weight  of  a  package 
or  loaf  of  bread. 

The  police  power  of  a  State  Is  not  conflneA 
to  reKuiationg  looking  to  the  preserratlon  of 
life,  health,  good  order,  and  decency.  Laws 
providing  for  the  detection  and  prevention 
of  Imposition  and  fraud,  as  a  general  prop- 
osition, are  free  from  constitutional  olijoc- 
tlon.    Tiedeman,  Pol.  Powers,  p.  206,  %  S». 

Tbe  charter  of  the  City  of  Detroit  em- 
powen  the  common  council  "to  direct  and 
regulate  the  weight  and  quantity  of  bread, 
the  size  of  the  loaf,  and  the  Inspecting 
thereof. "  The  ordinance  is  clearly  witliin 
this  provision,  and  It  cannot,  under  the  de- 
cision In  Feopk  v.  Armttnmg,  78  Mich.  208, 
3  L.  R.  A.  721,  be  subjected  to  the  test  o( 
reasonableness. 

T/id  eonvitiioTU  an  ajirmed,  and  th4  mit  A'*- 

The  otber  Jiutlcei  concurred. 


KENTCCKY  SUPREME  COURT. 


KHf C AID  et  at.,  AppU., 
McOOWAN  at  al 


.  .   .  eaofa  estata  will  b«  <1l^•>|•t  to  the 

l4iw  Of  DesoMit,  Derlaa  anil  Coavoyiiuce. 
2-   Th«Tlcht  to  mlnaralK,  Umber  Mad  » 

■liU-alte  resan-ed  to  tbe  srantor  laoonveyanoe 
of  certain  parcels  of  land  within  a  larirer  tract 
will  not  paa  b;  hk  anbaequant  coaveranra  ctf 
the  whole  tract  eiprenir  deducting  therafioin 
the  paioela  of  land  prevloualr  convej'ed. 


wen  dsDned  ss  the  creation  ol 
Hftat  or  iDiereet.  which  had  no  prior  ailitenoe 
•noli.  In  attains  or  part  of  a  thins  srantad,   Klster 


Ron.— BMervnMoiw  in  dcMb:  tsrm  OtfnoL  laed,  thar  wll!  be  contlaued  as  an  exception.  If 

>uch  was  Uie  deslsn  of  the  parties.  IMd.;  Perklna 
r.  etookwell.  181  MaSi.  B30;  KlmbaU  v.  Wltbinffton, 
lauam.Srt.  See  also  Bowman  v.Wathen,  I  He- 
Lean,  HK;  Sanger  r.  Sargnnt,  t  8awr.  W;  Brran  v. 
Bradler,  18  Ooiin.  MS:  Btunes  v.  Burt,  W  Oonn. 
a  reservaUontn  a  deed  a  new  risbt  la  created  61S;  KarmuUer  v.  Krats.  18  Iowa,  MS:  State  v.  VII- 
iniBaUiliiKffraiitad  which  did  not  prevlouaij  ei-  >oa.  t3  Ite.t:  Tarboiv.  Baitem  8.  B.  Co.  W  Ha. 
M,aod  la  leserred  to  the  srantor.  An  "ezcep-  l  340:  Hudsonlron  Co.  v.Htookbrldge  T.  Co,  lOTHua. 
Uoo"  to  atwaja  part  of  the  thins  granted,  and  i  SEE,  828;  Ashcrott  v.  Baatern  B,  Co.  191  Mhsb.  IM; 
Ihewbole  0(  the  ttatns  excepted.  A  reservation  Btockwell  T.Couillard,  128  Mam.  231;  Cnig  v.  Wella, 
ma7  be  a  rlflit  or  tntereat  In  tbe  partlaular  part  11  N.  T.  B£l;  Paraell  v.  Strvker,  U  H.  T.  4S3;  Ploan 
whlcAi  It  BffeotS.  The  terms  are  often  used  lathe  v.Idwrencerurnace  Co.  laOlilo  BC  StS:  Sohnfleld 
Mine  sense.  Thoush  apt  words  cf  naervatlon  be  '  v.  Ferrers,  a  Fa.  18T;  Ulller  v.  Lapbam,  M  Vt.  llSi 
18  L.  R.  A.  19 


EnrrocKT  Buran 


t  COtlBT. 


Mat^ 


8.   Th«1*g^l  owners  la  the  Mctoal  pa*- 

■imliiii  nrlwiiil  ou  uuUnMin  siult  to  qulat 
tltla>Kalnst  ulvena  clalma  which  becloud  tli« 
tltla  and  Injura  Um  market  value  of  the  land  Id 
nUoh  all  adreiaa  clalmanta,  irhether  bj  lnd»- 
Atendent  tltlea  or  DOC,  mar  be  Joined  uttafend- 

(Ha?  a,  I68T.} 

APPEAL  1^  complaiDRDK  from  a  deoree  of 
the  Circmt  Court  for  Meoafee  CouDty  sua- 
talnlag  demumn  to  a  bfll  filed  to  qnlet  title  to 
certaiD  real  esUte.    Rnertid. 

The  faclB  are  itated  tn  the  opioloti. 

Mr.  WlUiwB  Unda^r.  with  Matn.  B, 
V,  J.  Tr»bne.  £.  F.  Trabos  and  W.  P, 
D.  Bnab,  for  appellauts: 

PlaJDtlffB  hafing  the  legal  title,  and  being 
tn  poeaeuloa,  It  was  proper  to  mabe  as  many 
person*  partlei  to  their  bill  ••  bave  advene 


Armiiage  v.  Widdiffi,  IS  B.  Mob.  4M;. 
Bfipham,  Eq.  §  570;  Jieard  t.  BmiVi,  0  T.  B. 
Mod.  600;  Hiatt  r.  Oa/'ovxn/,  7  B.  Mnn.  180; 
Dudla/  T.  Frankfort.  IS  B.  Mod.  SIS:  Cattf 
T.  LtFftui.  4  T.  B.  Mon.  448;  Landnim  t.  Far- 
mtr.  7Bnih,4S. 


fee. 

Collier,  Mloee,  p.  IS;  CardigiMiv.  ArmUage, 
3  Bam.  &  C.  107,  8  Dow.  &.  R.  414;  Bain- 
bridge,  Minea,  S&i  (tS,  B4;  Armttrong  t.  Caid- 
tMJI.S8  Fa.  S8T:  CaidwU  t.  Copeland.  87  Pa. 480. 

The  deed  of  June  9,   18&,   pasBMl  aU  tbr 


the  timber,  minerals,  etc.,  which  he  had  e. 
presalj  reserved  to  hlmaelf  by  deed  made- 
prior  to  that  date. 

Aa  to  rulM  for  coDitrnctlon  of  deeds,  aee  S" 
BI.  Com.  pp.  1«,  IB;  8  Kent,  Com.  pp.  401. 


Bloh  V.  ZeUadoTff,  n  WIl  MT:  Andanoo,  Law  Diet. 


Tbe  dltUnatlOD  between  a  reaarvaUon  and  an  ex- 
«et>tlon  to,  that  br  an  exception  the  tnuitor  with- 
draw! from  the  eSeot  of  the  gnuit  aome  pen  ot  the 
thing  Itaelf  whlob  ezlMaln  anbetanoe  at  the  time  of 
maklnff  the  frant,  and  whleh  I*  Included  Id  the 


rew  ilffht  at  otbcr  thlnr  iMUlnv  or  oodIdb  out  of 
thatwlilohtoannted,andnotap«rtat  tOa  thine 
Itself  (Bhep.  Toucli.  eO;  Cialff  v.  Walla.  11  N.  T.  SUt 
MnnhBll  v.  Trumbull,  IS  Oodd.  183;  B(at«  r.  WU- 
•on,  IS  Ha.  >;  Ivea  v.  Tan  Auken,  31  Barb.  US; 
Aahcmrt  v.  Eaatem  B.  Co.  US  UasB.  1<M:  Wbllaker 
V.  Brown,  la  Pa.  10?;  Brldger  v.  Pleraon,  1  Iadb. 
t»\.\  Stockbrldge  Iron  Co.  v.  Hudson  Iron  Oo.  lOT 
Mass.  £S0;  Hunn  v.  Worrall.  G3  N,  Y.  M;  Uoulton  v. 
-Trafton.MHe.Zia);  or  ft  mar  be  of  an  eilstlns 
easement  or  servitude,  not  capable  of  being  sev- 
ered from  the  graDt.  Cutler  v.  Tufla,  S  Pick.  IHS. 
iSrS:  Doe  V.  Look,  1  N'ev.  ft  K.  BOT;  Petue  v.  Uawes, 
IS  Pick.  823,  BU:  Hunt  v.  Curtis,  7  Met.  Ua 

And  whether  a  restrlotjon  In  a  deed  will  be 
deemed  a  laervatlou  or  an  ezcepUoD  depends  le« 
upoD  tbc  word*  used  than  upon  Che  nature  of  the 
rlKbt  or  thing  reserved  or  excepted.  Barnes  v. 
Dun,  SI  Conn.  Ul:  Martlndale,  Conv.  Sd  ed.  ■  UB. 

H'AaC  mov  l«  fMerred. 
'  Areeerradoa  canuotbe  made  br  parol  (Qlbbon 
▼.  DUUngbam,  10  Ark.  B;  Wlatermute  v.  Light,  40 
Barb.  2TS;  Turner  T.  Cool,  S3  Ind.  ES.  But  see  Back- 
enstoes  V.  Siahler.SS  Pa.  SGI),  and  a  reservation  toa 
Mranger  Is  void.  Hornbeok  v.  Westbrook,  I)  Joboa. 
Ti. 

It  la  for  the  benefit  of  the  grantor  and  hit  snooee- 
aora,  and  not  for  that  of  petaoDs  claiming  title  to 
propertr  not  oonvered  by  the  deed,  and  derived 
from  other  aouioea.   HouHon  v.  Faugbt,  41  He. 

Oenerally,  the  aame  mlea  of  oonatruotlon  appir 
to  a  nsarvatlon  or  Implied  grant  as  to  an  express 
grant  AsborofC  v.  Baatem  R.  Co.  128  Uasa.  IM,  80 
Am.  Bep.  6T%  French  v.  Carbart.  1 M.  T.  BS. 

The  words  "reserving  to  mraell  the  right  of 
paaelug  and  repassing,  and  rei>alrlng  mr  agueduot 
logi  forever  through  a  culvert."  were  held  to  vest 
an  eatate  for  life  onir  (Asboraf t  v.  Bastern  R.  Co, 
Ut  Haas.  IM.  HI  Am.  ilep.  CIS),  so  of  the  words,  "re- 
serving to  the  grantor  the  use  and  contrul,  etc., 
during  bis  natural  life"  (BJchHrdson  v.  York.  M  He. 
tU).  and  BO  of  a  reservation,  "for  the  use  of  our 
mothsT."    Keelerv.  Wood,  30  Vt.  US;  Boone.  Beal 
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deed)  of,  and  an  agreement 
for,  all  the  marble  from  oenain  land,  that  the' 
grantor  might  want  to  oumufacture.  la  not  a  grant, 
of  an  ezolnaive  right.  Hntland  Marble  Oo.  v.  Blp-. 
ler,  frn.  &  10  van.  sw,  is  l.  ed.  m, 

When  areaervatitmla  made  In  a  deed,  tt  to  not 
neoessarr,  fnordertoglTelteaeotithat  the  gran- 
tor should,  when  be  ezeoutea  the  deed,  assen  var- 
ballr  bis  right  to  tlM  wopertr  ezoepted  fram  tns 
eoDveranoa;  and  evidenoe  tliat  ha  made  no  auoh. 
awettlon  la  InailtnlaslMe.   Uombuckls  t.  Stafford,. 

mD,8.8e*;>gL.ed.4n. 

Where  a  grantor  eonver*  land,  ■Mving  and  ra- 
•ervlng.  Deverthdeaa.  for  bto  own  uae  tbeooal  con- 
tained In  theaald  pieoeorparoelof  land,  togetber- 
wlth  tree  iDgrtM  and  egreaabr  wagon  road  to  haul 
the  □oaIthm«ttomaawanted,''th0elausBoperates< 
as  an  eioepHon,  and  the  grantor  retains  the  enttrs- 
and  perpetual  propeny  In  the  coaL  Whitaker  v.. 
Brown,  48  Pa.  10):  t  Devlin,  Deeda,  I  tea 

A  reeervaUon  of  minerals  and  mining  rights. 
from  a  grant  ot  the  eetate,  followed  br  a  grant  to- 
another  of  all  that  which  was  flisC  reserved,  voata- 
In  the  second  grantee  an  eatate  a*  broad  as  If  the 
entire  estate  bad  been  Bret  granted  to  him  with  a 
reeervatlon  of  the  surfaoe.  Stougfaton'a  App.  M- 
Pa.  IW,  901;  Dnto  T.  Hague.  UR  Pa.  S7,  tt;  Broman- 
V.  Toung.  8G  Hun,  in,  Ul;  VirstNat.  Bank  of  Blob- 
burg  V.  Dow.  41  Hun.  IB. 


guagelD  a  deed  crawtttutea  a  raaervation  or  a  con- 
dition. Pozorott  v.  Hallett,  41  H.  S.  4  How.  818,  U 
L.ed.lOD8i. 

Re*#reat4an  {n  morfdoos. 

In  those  Btates  In  which  the  common -law  doc- 
trine of  mongagea  prevails,  the  mortgagee  is  en- 
titled to  Immediate  poeseo^on  of  the  mort<Bged> 
premises,  unless  the  rtght  to  retalo  the  posaaMoik 
until  default  is  reserved  to  the  mortgagor.  Har- 
tlndale,  Conv.  I  407,  p.  848. 

In  such  States,  theretor*.  It  It  be  the  Intentloi* 
tbst  the  mortgagor  shall  retain  the  possessknw- 
a  clause  should  be  Inserted  to  that  effect  (Coffer 
V.  Hunt,  TG  Ala-  Z8B).  In  the  abeenoe  of  anr 
provision  ot  the  kind,  parol  evidence  cannot  be- 
reoelved  to  prove  that  such  was  the  Int^ntloir. 
of  tbe  partiee  at  the  time  of  making  the  mort- 
gage. Though  It  has  been  held  that  the  agree- 
moot  need  not  to  be  eipreased  Id  the  mortgage, 
but  mar  be  Implied  from  a  note  madebr  tJie  mort- 
gagor to  the  mortgagee  at  the  same  time  wltli  the- 
mortgage  (Clar  v.  Wren.  84  Me.  181),  altbough  tbe- 
note  waa  not  referred  to  in  the  m    "   "   "  "' 

dale,  Conv.  I  488 
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MB;  1  Wubb.  ReftI  Prop.  4th  ed.  lop  page 
8;  Wmi.  Beal  Prop.  pp.  IS,  14;  BlDghttm, 
Btl«  ot  Beal  Prop.  pp.  IM,  889,  S58,  390. 
198;  OaUMM  t.  Cop^nd,  ST  Pa.  137;  8 
Wasbb.  Beal  Prop.  4th  ed.  top  pp.  807,  S98, 
408.  404,  481,  4S8;  Leringtoa  dt  0.  R.  Go.  t. 
mdd,  7  Dana,  279,  1380;  Ptiteh  t.  Diekton,  1 
Maaon.ll;  OroAt  t.  Jfon^pinury,  88  VL  288. 

Mtmtt.  Pa4«ra  U  TjUa;  ThamMM  Tor- 
■•r  and  H.  C.  Ullr  *&<>■>•  for  appellees : 

The  court  did  right  In  reqalHof  MaintitlB  to 
decL  Tbe  relief  wugbt  againat  Bny  b  la- 
eonsistent  wilb  that  lought  agalntt  the  other 
defendHDta. 

UaUtid  StaUt  L.  In*.  A  T.  Co.  w.  VaUUr.  I 
Handv,  217;  Temfkiiu  t.  WMU,  8  How.  Pr. 
690:  Civil  Code,  ^%  88~8S:  8aU  f.  OruUlijUtd, 
8  Bosb,  fM;  DragM  v.  Levi,  S  DaTsll.  KW; 
Bm*Y.  OhandUr.  18  B.  Hon.  408;  MeKte  w. 
Am,  18  B.  Hon.  S6&;  Bonnta  t.  Beardin.  6 
Buffa,  BS;  OaidaM  t.  CaldmU,  2  Bush,  4SS; 
Hatinfek  r.  Johnton,  I  Met.  (Ky.;  24S. 

Tbe  pTaintlSs  do  not  atata  facts  lufflclent  to 
■hon  theit  rlfht  to  maintain  an  action  to  qniot 
Utle. 


By  bi*  deed  to  Flmniuer  and  KIncald, 
Buckham  did  not  pase  tbe  timber,  mlnenls, 
and  mlll'MBt  which  he  had  reserred  to  himself 
in  the  deedi  to  tbe  HcOowans. 

Babibridge,  Minei,  p.  168. 

B«BB«tt,  J.,  delirered  tbe  opinion  of  tbe 

The  appeUaots'  petition  contalm  three  para- 
graphs; the  flrrt  igainit  William  Qra;,  the 
•Mond  agalnat  the  appellcea.  sod  tbe  third 
against  John  H.  Clayton.  Tbe  allentioDi  of 
the  petition  which  are  common  to  atl  the  para- 
mpha  aie,  that  on  the  fonrih  day  of  January, 
ITSO,  tbe  Commonwealth  of  Virginia  granted 
to  Dean  Tinmona  twenty-two  tbotisana  acres 
of  land,  which  lie  In  Henefee  and  WoKe 
Counties,  this  State,  and  thst  Tbomaa  Duck- 
bam,  on  Ibe  ninth  day  of  June,  184S,  be  being 
the  owner  thereof,  sold  said  surrey  of  land  U> 
Sdward  Kincaid,  the  appellant's  ancestor,  and 
Samuel  Plummer,  except  tbe  tncu  prerloosiy 
■old  by  Thomas  Duckbam  to  Powell  Rose, 
Jamea  Cox  and  J.  P.  McGowan.  That  on  Ibe 
ronrlb  day  of  October,  1848.  Samuel  Plum- 
mer sold  his  undlrided  interest  in  said 
Innd  to  Edvrard  EIncsld.  who  thereby  became 
the  owner  ot  tbe  whole,  and  held  and  owned 
said  land  at  tbe  time  of  his  death,  except  the 
tracts  which  be  had  previously  sold  to  Dr. 

William  CoDgleton,  Speocei  and  Jobo , 

and  Oeom  Centers.  That  the  sppellanu,  as 
the  cblldren  and  grandcbildien  ot  Edward 
Eincaid,  he  having  died  Intestate,  inherited 
said  land  from  him,  and  that  they  own  and 
are  In  the  actual  poseesaioD  of  tbe  same,  ex- 
cept said  parcels  sold  by  Edward  Eincaid, 
and  the  tracts  sold  by  Duckbam  to  Powell 
itoae,  Jamea  Oox  and  J.  P.  HcOowsji. 

The  flrst  paragrspb  ot  the  petition  alleges 
that  Wm.  Gray  holds  a  deed  to  five  hundred 
scies  of  said  land;  that  tbe  deed  purports  on 
lis  face  to  bare  been  executed  by  Tbomas 
Dncbhsm  as  tbe  attoraey  In  fact  of  £dward 
Kincaid.  but  that  said  Duckbam  bad  no  au- 
thority from  Edward  Eincaid  to  make  sbU  con- 
18L.  R.A. 


veyance,  and  that  tne  said  deed  is  void,  but; 
neTertbeleaa,  cast  a  cloud  upon  tbeir  title, 
which  Ibe  appellants  oak  the  chancellor  to  n- 
move  by  dechring  said  deed  to  be  T(dd,  etc 

The  seoond  paragraph  alle§ee  that  the  ap- 
pellees "are  setting  up  some  sort  of  claim  to 
somepartorlnterestln  tbe  said  balanceof  said 
twenty-two  thousand-acre  traci,''  under  soma 
oontTMt  made  with  Thomas  Duckbam,  cba 
vendor  of  Edward  Qncaid.  Appellants  also 
alien  that  they  do  not  know  tbe  exact  nature 
of  uie  aiqiellees'  cldm,  bat  do  know  that  they 
an  giving  out  tn  ipeecbea  Oiat  ibey  own  and 
have  tberigfaltobtdd,  possess  and  sell  portions 
of  said  plslnlilU  lands,  and  alao  the  mineral! 
under  and  timber  upon  certain  other  parts  of 
said  survey  of  twenty.two  thousand  acres, 
which  minerals  and  timber  belong  to  these 
plalntUEs.  It  is  alao  alleged  that  tbe  claim  of 
tbe  appellee*,  alLbough  groundless.  Impaiiatba 
value  of  the  appellanta' land  and  casts  a  cloud 
upon  their  title,  TtM  chancellor  Is  asked  to 
compel  appelleee  to  exhibit  uy  title  the;  maj 
have  to  uid  land,  or  to  tbe  minerals  and  tim- 
ber under  and  upon  any  land  lying  wltbln  the 
said  twenty-two  ihotuand-acre  survey;  and 
tlmt  the  ai^llants'  tltie  be  qoieted,  etc.  Tbe 
thhd  pars«nph  allmes  that  John  H.  Clayton 
"  aasMts  that  he  holda  dtle  to  some  portion  of 
the  said  balance'of  the  twenty-two  tboosand- 
acre  survey,  as  Ibe  remote  vendee  of  Thomas 
Duckbam,  and  gives  out  publicly  that  be  can 
sell  and  pass  a  good  title  to  purchasers,  and 
that  tbcM  plainUSs  have  not  a  good  title," 
wberet^  he  greadv  Impein  tbe  vendible  value 
of  tbeir  estate.  ThK*  also  allege  that  the  cUim 
of  Clayton  Is  groundleia.  Tbey  ask  thst  be 
be  required  to  exhibit  his  clsdm  ot  title,  and 
that  their  Utle  be  quieted,  etc. 

Upon  motion  of  the  appelleea,  the  lower 
court  required  tbe  appellants  to  elect  to  proceed 
on  the  fliat  paragraph  or  second  and  third 
peragrapbi.  The  appellanta  excepting  to  the 
ruling  of  the  court,  elected,  under  protest,  to 
[mKeed  on  the  second  and  third  poragrapha. 

Thereafter  tiie  appellants  amended  tbe  sec- 
ond paragraph  of  Ihelr  pelltlon.  Tbe  app^ 
lees  then  entered  a  general  end  special  demuner 
to  tbe  second  paragraph  of  the  appellants*  ped- 
tion  ai  amended,  both  of  which  were  sustained 
by  the  lower  court,  and  tbe  appellants  electing 
tu  stand  by  tbeir  pleadings,  the  second  paro- 
grai^  was  dismissed.  They  have  appealed  to 
this  court.  The  amended  peiltinn  seta  out  a 
more  specific  description  of  the  land  claimed 
by  appellants.  It  alao  exhibits  two  deeds  of 
conTeyance  from  Tbomss  Duckbam  to  Jamas 
P.  McOowan,  tbe  first  dated  tbe  3d  day  of 
February,  1842,  and  the  second  dated  tbe  Slst 
day  of  November,  1643.  The  first  deed  con- 
veys a  certain  boundary  witbfn  the  twenty-two 
tboui-and-acre  survev,  but  "reserve?"  to  the 
grantor  "alt  minerats  and  mines  In  the  bowels 
of  tbe  boundsry"  coovefed.  "  and  one  half  of 
the  timber  included  in  said  boundary,  and  a 
millsile  on  Glady  Greek." 

The  second  deed  conveys  a  certain  other 
boundary  of  land  within  said  twenty-two 
tboustind-Bcre  survey,  but  reserves  to  the 
grantor  "one  half  of  all  tbe  mines  and  min- 
erals In  the  bowels  of  the  esrtb"  wltbln  said 
boundary,  and  "one  half  of  the  limber  there- 
on," except  on  the  south  sirie  nf  the  river.     On 


Ekrtdoxt  BDFBnca  Cohbt. 


that  side  tie  rewrrei  til  of  the  tlmbet,  except 
that  wbtcb  la  "on  Swift  Camp." 

It  U  alleRed  to  tbe  appelUnit'  amended  petl- 
tloQ  that  tbe  mioNala  and  timber  claimed  in 


■pedal  demurrer  raises  tbe  quetdoo  of  tbe 
tppellants'  rigbt  to  tbese  roioerale  and  timber. 
We  will  dispose  of  ibat  queetion  flnt.  Tbe 
ippellonlB'  coDteniion  la  tbat  tbe;  are  entitled 


o  tbe  mioenils  and  timber  reserved  bjr  Duck- 
lo  Edward  Kinmd  and  Samuel   Plnmmer, 


D  In  said  CI 


iDce^  by  vinne 


daled  the  ninth  of  Jane,  IMS,  wbicb  oon- 
veved  to  tbem  all  of  tbe  twenty-two  tliouaand- 
tcrt  auTT^  of  land,  only  dednctlDjc  therefrom 
"what"  Duckham  bad  aold  and  made  deeda 
to  prior  to  tbat  date.  In  oiber  worda,  tbat 
Duckbam's  reaervatioas  to  said  deeds,  being  a 
landed  ealate  of  InheritaDce  in  himaelf,  were 
Included  in  hia  conTeyance  of  the  entire 
twenty-two  tbousand-acre  aurvey,  which  oon- 
Teyance,  to  Edward  EIncald  and  Samuel 
Plununer,  only  excepted  tbe  anrface  convey- 
ances previously  made  by  him. 

Au  estate  in  fee  In  land  carilea  wilh  it  all 
meiala  and  miaerals  Ibereundet,  nnleaa  the 
metals  and  mlnerala  are  accepted  in  the  con- 
veyance, or  "  have  before  been  served  In  own- 
ership, and  tbe  rUbC  thereto  vested  in  sotne 
olfaer  person."  The  auriace  and  the  metals 
and  minerals  moy  be  a  distinct  properly  from 
each  other  bv  separate  conveyances  from  In- 
dividuals. Bingham,  tjalea  of  Heal  Property, 
p.  258. 

Mlnerala  in  place  are  land.  Thevareaub- 
teci  to  conveyance.  Tbe  aurftce  riKbt  mav  be 
In  one  man  and  the  mineral  right  in  another. 
Both  in  such  a  case  are  landowners.  They 
own  separate  and  distinct  corporeal  heredita- 
ments.    CaldaeU  v.  Pulton.  SI  Pa.  47B. 

Tbe  owner  of  land  may  convey  a  Mirface  ea- 
tate  in  fee  In  it.  and  reserve  to  hfmseir  an  eaiaie 
in  fee  In  the  minerals,  or  any  partlciilar  species 
of  them,  In  which  tMte  the  vendee  bo'ds  a  dis- 
tinct and  separate  estate  In  the  surface  or  soil, 
and  the  vendor  holds  a  distinct  and  separate 
estate  in  tbe  minerals.  By  tbls  aeveram  e  each 
ealate  la  subject  in  the  laws  of  descent.  <•!  de- 
vise, of  cotiveyance.  Adam  v.  Briggt  Irpn  Oo. 
7  CuSb.  UI. 

Also,  by  the  severance  each  estate  Is  as  dis- 
tinct property  la  tbe  respective  ownenaais 
tbe  properly  In  a  twoettvy  house,  where  the 
title  to  (be  lower  story  la  in  one  person  and 
the  title  to  the  upper  story  is  In  another  per- 
■on.  An  action  of  ejectment  will  lie  In  behalf 
of  tbe  owner  of  tbe  Isorface  to  recover  It;  also, 
an  action  will  tie  in  behalf  of  tbe  owner  of  Uie 
mloeral  estate  to  recover  ll;  also  the  right  of 
either  oncer  may  be  barred  by  the  Statute  of 
Limilalions. 

Now,  ihen,  Duckham  sold  to  McOowan  two 

K reels  of  land  out  of  a  larger  boundary  which 
owned.  These  two  parcels  of  land  were 
each  designated  and  set  apart  by  metea  and 
bounds,  tnereby  becomtns  separate  and  dis- 
tinct Iracta  of  land,  not  only  from  each  other, 
but  from  Duckhsm's  remaining  portion  of  tbe 
aurvey.  The  title  to  tbe  surface  or  soil,  bow- 
e»er,  was  only  conveyed  to  HcOowan  In  each  of 
tbese  boundarlea,  together  with  such  portions  of 
the  minerals  and  timber  aa  above  set  forth. . 
IS  L.I1.  A. 


Duckham  ret^oed  hia  title  lo  tbe  other  mtner- 
al*  and  timber  also  a  mill-alte  on  one  of  tba 
tracts.  The  Inteteat  that  he  retained  was  a 
■eparate  and  distinct  Interest  in  the  two  twno^ 
arlea,  wbicb  intereat  by  the  aald  cnnveyanoeL 
bv  ueiea  and  boaodi,  became  aepatKie  and 
distinct  from  the  remaining  portion  of  the  sui> 
*ey.  Indeed,  it  not  only  became  a  distinct  in- 
terast  from  the  remaining  portion  of  the  aurvey, 
but  a  dlatloct  and  separate  estate  from  the  sur- 
face eetate  which  was  conveyed  to  McOowau, 
So  Duckbnm  owned,  after  theae  two  convey- 
ances,  an  absolute  estate  in  all  of  tbe  remaiajng 
portion  of  tbe  twentT-lwo  thousand  acre  survey, 
and  alao  owned  a  distinct  estate  In  the  other 
two  parcels,  consisting  of  minerals,  timber  and 
a  mill-site.  He  acrid  to  Edward  Eincaid  and 
Samuel  Plummer  the  remaining  survey,  which 
be  called.  In  the  deed  of  conveyance,  land. 
Of  course  this,  by  operation  of  law,  passed  title 
within  that  boundary  to  tbe  vendees  lo  the 
center  of  the  eartb,  and  Included  the  mineral* 
therein.  In  that  deed  he  expressly  deducted 
the  parcels  of  land  theretofore  conveyed..  In 
these  parcels  be  owned  a  mineral  and  timber 
interest  and  a  mlU-dte.  Tbese  parcels  wen 
separate  parcels  from  the  portiona  sold  to  Ein- 
catd  and  Plummer;  also  Duokham's  intereat 
therein  was  separate  From  said  porti<»i. 

Now,  it  aeema  to  us  dear  that  the  deed  from 
Duckham  to  Eincaid  and  Plummer  did  not 
embrace  Ibe  separate  and  distinct  mineral  and 
timber  interest  ai{d  mill-site  that  Duckham 
owned  In  these  two  tracts  of  land,  which  has 
been  previouslv  separated  from  tbe  portion  (A 
the  survey  sold  to  Eincaid  and  Plummer 

Balnbridee,  on  the  Iaw  of  Mines  ^nd  Hti^ 
ersis,  American  ed.,  aide  page  126,  says: 
"When  mines  form  part  of  the  general  inheri- 
taocel  thev  will,  of  course,  be  transferred  along 
with  tbe  lands,  without  belag  ezpreesly  meu> 
ttoned  In  the  conveyance;  but  when  ibev  form 
a  distinct  posHsslon  or  inheritance,  a  olatlnct 
title  to  them  must  also  be  established." 

"  In  tbe  latter  tituaiion  tbe  mines  will  sttll, 
of  course,  retain  tbequallUes  of  real  estate,  and 
will  be  transferred  by  cooveyancea  applicable 
to  tbe  particular  disposition  of  tbem  Intended 
to  be  made." 

So  It  seems  that  the  mineral  and  timber  in- 
terest and  mill-sile  reserved  by  Dockham  lo 
these  two  tracts  of  land,  being  a  distinct  in- 
terest from  ifae  stirlace  right  conveyed,  and 
also  being  separated  from  the  balance  of  the 

._._._  tijousand  acre  survey  by  designated 

.  ire  apt  words  lo  coo- 
irate  interesls.     To  iliuitrate,  sup- 


bounoaries.  it  would  require  apt  words  It 

vey  these  separate  IntereslB.     T. 

pose  the  mill-site  reserved  had  had  upon  i' 


fine  flouring  mill,  or  there  had  been  a  valuable 
attine  quarry  (which  is  a  mineral  inleieat) 
opened  on  the  land,  or  a  flne  lead  or  silver 
seam  on  it,  worth  thousands  of  doUsrs.  would 
It  be  contended  thst  Ibe  cDaveyance  of  tbe  ad- 
joining portion  of  the  survey— wo  say  adjoin- 
ing, because  the  two  tracts  had  become  sepa- 
rated from  It  by  meies  and  bounds — Iroald 
include  these  interesIsT  Surely  noL  The 
unbesiiatlng  answer  would  be  that  these  were 
dlatlnct  and  separate  interests,  which  could 
onlv  be  conveyed  by  apt  words. 

We  think,  therefore,  thst  tbe  lower  court  did 
rlfht  in  sustaining  Ibe  special  demurrer  to  Iha 
second  naraoraph  of  the  petition. 


It  ii  distinctly  allied  in  the  petition  that  the 
■ppeiluita  btTe  Ui«  Hfcal  title  tc  all  tbe  balanoe 
01  the  twentj-two  thouiend-scre  survey  if ter 
dedactlng  the  parcelt  prevlcni^  told  by  Duck- 
ham  and  the  ptticeli  aold  by  Edwaid  KlDcald 
■fter  hla  porcbaae,-  and  Utat  they  are  In  the 
actual  poaaearion  of  arid  balance,  leas  aboQt 
one  tboaaand  Mtw  occupied  by  iqnatten.  It 
fa  also  allege^  ta  lubaUDce,  in  the  fliat  pan- 
giapb,  that  way  daima  title  to  An  hoiMred 
acre*  cS  Ihit  balance  undn'  a  deed  which  it 
void.  It  b  alleged,  ia  tbo  leoond  pangraph, 
that  tbe  appelleea  claim  fODM  of  tbia  balance 

gr  Rime  Und  of  title  derlTcd  from  Thomaa 
Dckham.  It  ia  atao  alleged  that  CUyton 
cla^na  a  part  of  aald  land  by  aome  kind  of 
title  derlred  from  Duckham. 

By  an  Act  of  tbe  Lerislatuie,  approved 
Kerch  fl.  18H,  it  ii  prorlded  "  that  hereafter 
It  ahall  and  may  be  lawful  for  any  peraon,  haT- 
Ing  both  the  legal  dtle  and  postcMoo  ot  laoda, 
to  luatitnte  and  prosecute  suit  by  petition  In 
equity,  in  the  drcutt  court  of  tbe  county  where 
tbe  landa,  or  aome  part  thereof,  may  lie,  againat 
any  other  peraon  setting  up  claim  thereto;  and 
if  the  pleintm  ahaU  be  able  to  eatabllA,  and 
doea  celabliBh.  his  tlUe  to  aald  land,  tbe  defend- 
ant abiil  be  by  the  court  ordered  and  decreed 
to  rdeaae  hii  claim  thenlo,"  elc^  This  Act 
waa  not  repealed  by  the  General  Btatutea,  and 
It  now  in  full  fofce. 

Pomeroy,  in  hia  work  on  Beroedlea  and  Re- 
medial BIgbts,  aedion  SW,  in  treating  of  ae- 
tiotts  to  q3k\  tltlet,  taya:    "The  reiy  of-^ 

of  the  proeeeding  aarauMS  that  there  an  c 

elalmanta,  adverse  to  tbe  plalntilT,  aettfog  up 
Htlea  and  Intereats  In  the  land  or  other  subject 
msiter  hostile  to  bit.  Of  course,  aU  theae  ad- 
verse claimants  are  proper  putlea  defendant, 
and  If  tbe  decree  It  to  acoanpUsh  lis  full  effect 
of  potting  all  llUaatlon  to  reet,  they  are  necea- 
tary  defendants."  He  farther  tays,  on  the 
tame  page,  that  "  this  acttoa  ba«  beta  greatly 
eitenaed  by  statute,  especially  in  tbe  weatem 
Statea,  and  la  there  an  ordinary  means  of  tn- 
ing  a  dispat«d  title  between  two  oppoeUe 
claimants.  Tbegeuetal  scope  of  theae  statutes 
is  aa  follows:  Tbe  platotIS  must  be  In  ooa- 
session  claiming  an  estate  in  tbe  landa.  The 
adverse  claimant  or  claimonla  muBt  be  out  of 
nnaiinalnn.  and  must  assert  a  hostile  title  or 
I  this  condition,  the  possessor  of 


may  take  tbe  li]ltlatlve,aa<l,  by  commeoclog 
an  equitable  action,  may  compel  bla  adversaries 
to  come  into  court,  assert  their  titles,  and  have 
(be  controversy  put  to  rest  in  a  tingle  Judg- 
ment. It  Is  plain,  therefore,  that  tblt  statutory 
suit  Ii  the  convene  of  the  legal  aciioa  of  eject- 


Bo  It  is  clear  that  by  the  Act  of  ihe  Legisla- 
ture of  the  ninth  of  March,  1854,  any  person 
having  tbe  legal  llile  and  possession  of  laod 
may  bring  an  action  in  equity  In  the  circuit 
court  of  the  county  nliere  tbe  land  or  some 
pan  of  it  may  lie,  against  any  person  setting 
up  rlalm  thereto,  for  tbe  purpose  of  eBtabllsh- 
Idc  nnd  quieting  lila  title  to  laid  laud.  But  for 
thin  remniy.  what  remedy  would  the  owner  of 
the  legal  title  and  possessor  of  tbe  land  haveT 
B<r  oannol  bring  an  actioi^  of  eiectmeot.  be- ' 
18  I  -  R.  A.  ■ 


V.  McQowAx.  an 

cause  he  bat  the  potsesdon  of  the  land,  Tbe 
adverse  claim,  however  worthiest  It  may  be, 
cloudt  hia  title,  and  may  be  used  tnjurioualy 
to  emharratt  and  beUttle  it,  and  to  greatiy  de- 
predate Its  market  value,  for  prudent  peraont 
would  neither  buy  tbe  property,  at  a  fair 
value,  while  thus  aifectea,  nor  loan  money 
upon  its  security,  although  assured  by  the  beat 
lawyeiB  that  Itie  advene  claim  was  worthless. 
Tbe  object  of  the  statute  was.  therefore,  to 
provide  a  owtaln  remedy,  notwithBtandlog  the 
fact  that  equity,  Indepradently  of  tbe  statute, 
affords  aubetaotiatlv  the  same  remedy. 

The  luit  antboilced  by  tbe  Statute  of  the 
ninth  of  March,  1864,  is  the  converse  of  the 
legal  action  of  ejectment.    See  Pomeroy,  su- 

5a.  And  this  court,  In  Wooifoit  t.  AOby,  i 
SL  ess,  having  dedded  that  an  action  of 
ejectment  will  lie  against  as  many  persons  aa 
hold  an  adverse  poawaslonof  tbe  land,altbouKh 
each  one  bolds  the  poetesdon  of  a  diatioct  pac 
oel  from  the  other,  and  by  a  distinct  clafan  <A 
right.  It  follow*  that,  under  the  Statute,  tupra, 
in  an  action  to  quiet  the  title  to  land,  all  per- 
sons setting  up  claim  Uiereto.  whether  or  not 
each  claims  a  separate  parcel  of  Ihe  land  by 
disUoct  right,  may  be  Joined  In  the  suit  aa  de- 
fendant b. 

'  Also,  it  seema  dear  that  in  an  equitable  ao- 
lion  to  quiet  the  tlUe  to  land,  Independentiy  ot 
the  statutory  authority,  all  of  the  adverse  claim- 
ants, whether  bvlndependeottlllestv  not,  may 
be  Joined  as  deiendanta.  Indeed,  as  tbe  object 
lo  be  accomplished  It  the  putting  of  all  lltlgatioit 
about  the  title  to  rest,  It  is  not  only  desirable, 
but  noper,  (o  make  all  adverse  claimants  de- 
fendants.   See  Pomeroy,  tvpra. 

In  the  case  td  Soott  t.  Jteam.  80  Ey.  460, 
tbe  petition  did  not  disclose  that  there  waa  a 
oontroveray  between  the  parties  aa  to  the  loca- 
tion fft  the  boundary.  It  almply  alleged  that 
tbe  defeodaata  had  treqiaased  upon  i^lntltEt' 
lands,  and  slandered  thdr  title.  For  treB[Ass 
npon  land  or  tbe  tlandei  of  title  an  action  at 
■ —  . — Qtnpensatory  damages  Is  ordinarily  an 
remedy.  Therefore,  this  court  held. 
In  l£at  case,  that  an  action  In  equity  to  quiet 
title  and  aettie  the  quesHon  as  to  the  alleged 
trctpaM  would  not  lie.  Also,  that  as  the 
ilaintifls'  light  in  the^poaseaalon  of  the  land  In 
lltpnte  could  be  settled  by  an  action  at  law, 
ucb  action  at  law  ibould  have  preceded  an 
action  In  tbe  nature  of  a  bin  of  peace.  Tbe 
other  cases  relied  on  by  appellees  Involve  tbe 
rame  prindple.  Those  cases  are  unlike  thia. 
Here  tbe  appellants,  aa  alleged  by  them,  an 
tbe  owners  of  the  laud,  and  hare  (be  actual 
poBseseion  of  it.  Tbe  appellees  are  not  com- 
plained of  aa  treapaasers  or  tlanderera  of  the 
tide,  but  an  adverse  clsimanU  of  the  title, 
wblcb  beclouds  the  appellants'  dtle,  and  In- 
jures the  market  value  of  tbeir  land.  For 
this  wrong  there  Is  no  redreas,  except  by  an 
action  In  equity  to  quiet  tiile. 

We  tblnk  that  the  lower  court  erred  Id  sus- 
taining the  general  demurrer  to  tbe  second 
paragraph  of  tbe  petition  and  in  ruling  the  ap- 
pdlanlB  to  elect. 

For  these  reaBooi  the  judgment  of  Ote  lawm- 

i»wt  it  reterted,  and  theeate  U  remanded,  with 

directions  lor  funber  proceedings  contdsient 

— Itb  tbU  opinion. 

Holt,  ,7..  did  notslL 

Petition  inr  rehearing  overruled. 
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I.  : 


o  extaUns  debt.  1«  Dot  pcoUMtad  br  * 
prortalon  Uut  no  artato  coDTeyMl  In 
Btortaase  ihall  !>•  beM  br  the  mortgtaee  lor  anr 
«MfgMlon  or  UkMUtr  uMns  after  tbe  eiecutloD 
Mid  deUvary  of  (be  mortsaiK. 
t.   Vb«  mnrtg»f^»  aoqutaltlim  of  tba 


■qnl^  of  r«d«Mptlon  wlU  not  work  m 
tuaargw  of  Um  autrtK^se,  If  dur1n#  ell  Uia 
Uma  be  omia  «ueh  rquit;  the  morttnxe  Is  beU 
br  one  to  whom  It  tuul  bMD  uriKDsd  ai  ooUatenl 
•eooritr  for  tlie  nuutsagM'i  dBbC 

(Jul;  SL  IBHJ 

EZOEPTIOirS  bj-  petlttooer  to  ndfnin  of 
tbe  Trial  Term  of  the  Sapreme  Court  for 
Orafloa  Conn tr  (Smith,  J.),  ntwing  to  vacaU 
ft  decree  forecloalng  a  morlKaee.     Oefmrftd, 
The  facU  are  itated  in  the  opiotoD. 
Mtuf.  BlnchMM  *  WtehaU.  for  petl- 

Thb  airi^meiit.  If  tnated  ai 


KOam.-AtitoliaU  omigniHMU,  wAan  a  ntortgaot. 

An  absolute  aatvnaaot  of  a  mortsacei  with  an 
asreement  to  aell  Uw  nun*  to  tbe  aMiiiMT  oo  re- 
ecdvlnB  the  •mount  Intended  to  be  aeoured.  br  a 
oettatn  Oaf,  la  a  nortfage.  Clark  t.  Henrr,  S 
Oow.Hif. 

Where  a  morttfatee  makca  an  abaolute  aMlffn- 
mmtof  bli  morttfaae  dabt  and  of  ttie  morbraee, 
Buob  aadfTDmeDt  1*  luffloleat  to  vest  in  tbe  a^rnee 
the  full  teirai  title  of  the  moitRageeto  tbe  moit- 
■Bced  premlaea,  althonsb  no  wordi  of  InberltaoM 
are  uaed.  Baraea  v.  Boaidnan,  S  L.  S.  A.  TV.  and 
Nolc.  Ha  Maaa.  100. 

Tom  and  wlMtnev  (tTowlimnwnt. 

An  aaalfrnment  In  abort  form  on  tbe  back  of  a 

moilctKemarbeinadebiraoorparatJonM  wall  a* 

by  an  IndlTldoal,  and  without  the  appolotment  of 

an  Bttorner  appearing  In  the :' 


meu  KlTca  tbe  full 

UoD,  and  it  alao  appean  on  tbe  baok  of  tbe  ai 

■nent.    Ibtd. 

Ad  anlrDineat  netlliM  attnated  br  a  wltnea,  nor 
aoknowledged  In  luoh  duuidbt  ai  to  dtapenas  wttb 
tuab  attertatloD,  la  Dot  luffloleDt  to  oonver  tbe 
legal  title  of  tbe  mortgagee,  but  oolr  an  eqnl^. 
Sanders  t.  Cknadr.  Ba  Ala.  EU. 

And  tbe  aarigDee  oaonot  execute  a  power  of  aale 
therabr  ilrea,  noleat  tbe  debt  secured  baa  beeo 
InDifened  to  blm  ao  aa  to  paaa  the  legal  title 
thereto.  Sanford  T.  Kane,  S  L.  B.  A.  TU,  and  note, 
U8IU.1W.    See  Bandera  T.  Canadr.  n  Ala.  MS. 

So  an  aaabnunent  not  under  eeal  without  pur- 
porting to  oonver  as  eatate  tn  tte  land  doea  not  con- 
fer tbe  mort«iig«e'a  title  on  tlie  iMignee  w  ai  lo 
authorlie  him  to  eieoute  tbe  power  of  tale  oon- 
taJned  In  tbe  mortgage.  Dameron  r.  bkrldge.  IM 
M.  C.  021. 

Tet  the  anlgnee  of  a  mortffage  can  enforce  It, 
although  there  are  no  apt  worda  of  conreyanoe 
Id  bla  aaignmeut  to  cany  tbe  legal  title.    Jobi 
V.  Beard  (Ala.)  June  18,  ISBlj  MartlDea  v.  Um 
(Ala.)  Jan,  SO,  IBSI. 

The  validity  of  the  asalgDDient  of  a  mortgage 
eaoDottw  Impeached  by  the  mortgagor  ' 
the  aailgnee  to  enfome  It.    Johoaon  t 
pro. 

But  an  acUoo  logUtuted  br  tlie  aodgnee  mar  be 
defeated  by  the  mortgagor  br  ahowlDg  tliat  there 
WBB  no  Ic«b1  BMlKDmeDt.  Saiinaa  r.  Pesraall,  U  B. 
C.i;9. 

The  mortgage  partakea  of  the  negotlBbtllty  of 
tta  principal,  the  note,  without  any  formal 
18L.RA. 


:  or  delivery,  or  even  mention  of  tbe  former, 
and  tbe  tranafer  wltbont  notloe  wlU  not  be  affected 
ly  nndlatdaaed  ben  <v  aeoret  traat.  Hager- 
r.  Button,  B  Weat.  Rep.  :>U.9I  Vo.  BIS.  Bao 
Carpenter  v.  Loogan,  tt  U.  8.  IS  WalL  fll.  n  I> 
ed.  BIS:  Iiewla  t.  Kirk.  (8  Kan.  <n.  Contra  In  Ua- 
-  —  -».   Osterv.IClGkley.8Slllnn.HB. 


f  tbe  notaa  and  mart* 
oollateral  aeanrltr,  tt  traDsfoirsd  the 
legal  title,  and  being  for  a  loan.  It  oonsUtutad  n 
le.  Btoe  ▼.  Dillingham.  H  He.  BB.  Sea 
Bddy,UBIfaaa.l«;  Cutis  ▼.  Tork  Kfk- Co. 
18  He.  in;  alee  v.  Manhattan  Co.  I  Paige,  tt,  t  L. 
i.m.   ■ 

nieaaitgnment  ot  a  mortgage  br  the  mMtgagM^ 
I  oollateral  aeourlty  for  his  own  debt,  la  In  cub> 
laDoe  a  mortgage  or  pledge  of  tbe  traairen«d  •»- 
ourlty.  Ollbert  v.  Thayer,  S  Oent.  Hep.  tlS,  IM  N, 
T.BOO. 

ne  toradomre  of  tbe  mortgage  aslgDed  aa  col- 
lateral, and  purchaae  by  tbe  aasignee  at  tbe  aale  aa 
other  r«aultthan  to 


Ollbert  T 
.  IM  N.  T.  BOB;  Hort  r.  HarteiMe,  IS  M.  T. 
281:  Slee  v.  Manhattan  Ool  lupra. 

Where  by  the  lawa  <d  New  Tork  such  aaslgnee  la 
the  "Iruatee  of  an  ezprem  trust,"  and  may  sua 
wltbont  JoinlDg  flie  assignor,  tire  Judgment  Is  cod- 
olustve  against  tbe  assignor  ss  Ui  tbe  amouct  of 
the  debt,  not  only  inttbat  State,  but  Id  all  other 
States.  Chewv.BruaiagHi,BaD.S.UWa]LUT.» 
L.  ed.  MB.  See  Cummlnga  v.  Hocria,  Bl  N.  T.  «S; 
Conslderant  v.  Brlebaaca  S,Y.  BBS;  St.  John  v. 
American  Mut  L.  Ins.  Oo.  B  M.  T.  BL 

Where  the  holder  of  tbe  aMlgned  mortgage  takes 
a  oonveyanoe  of  tbe  mortgaged  property  without 
a  judicial  sale  and  releases  tbe  mortgage,  be  may 
be  treated  as  bavtog  wrODgtuUy  cODVtnled  tba 
property  of  the  debtor,  who  may  hold  tbe  oiedltut 
for  tbe  value  thereof,  and  have  hit  debt  satlsBed 
and  recover  the  bahmce.  Kelly  t.  Hatlock,  8S  CkL 
ISL 

wbere  a  mortgage  Of  rMl  flttat*  haa  been  asdmed 
BB  collateral  seourltf  for  a  dMit  otbsr  tban  tb* 
mortgage  debt,  the  property,  aa  well  afta  for^ 
doaare  •■  before.  Ii  bebl  for  the  beoeflt  of  both 
pledgor  and  pledgee,  and  must  be  disposed  of  for 
tbe  beneDt  of  both.  Tbe  prloe  bid  at  tbe  sale  doaa 
not  operate  aa  payment  upon  Um  debt  tor  wbt(A 
the mori«a«ewu  pledged.  FlrstNat.  Bankot Jef- 
tenonvllln  v.  Ohio  VUla  Car  AL  W«ika,IQ  Fad. 


See  b)bo  2D  L.  I 


Ldu  Boos  Natimiai.  Bask  t.  Howbt. 
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It  iDiut  be,  ctDDot  cover  fatuni  adnncM  from 
tiM  MdKoee  u>  ibe  sarifCDor. 

Sew  HamptAir*  Bank  v.  WOlard.  10  N.  H. 
^10;  Norlh  T.  CreteM,  11  N.  B.  2S1;  Page  v. 
OrOvav,  40  N.  H.  258;  JoAatm  t.  i{&AardK>n, 
«8N.  B.3S8MM0M  r.  Z^lomp*t>n,0SN.E.2U. 

In  /r<)y(  T.  JUartgnte.  IS  N.  Y.  384,  the  oouit 
■■Id,  Id  cod  ■tderlng  the  effect  of  ■□  wrignnietit, 
it  wai.  In  effect,  ■  m(»t«un  of  ■  moTWige. 

See  klao  Wbitnej/  T.  MeSinnti/,  7  JoEqb.  Ch. 
146,  9  L.  ed.  200. 

The  moitg^ice,  la  the  hindi  of  an  ■Mlgnee, 
te  fubject  to  the  mme  objecMona  and  eqnitlee 
Ibat  il  U  in  the  handa  of  ue  Milffnor. 

Avwnan  r.  Auld,  44  N.  Y.  SO;  OUt  y.  Oum- 
minm.  81  111.  188;  Untoti  (MUgt  v.  Viato-,  SI 
K.  T.  B&-104. 

Tbe  asslroee,  holding  ■  mortgage  ■■  colUt- 
ml  iecuiitf ,  can  recover  Judgment  only  for 

Bep.  M;  Brown  *.  ^ler,  S  Orar,  UD:  Uontapie  v. 
Boaton  ft  A.  a.  Oo.  IH  HaM.  Sit;  Stn  veM  V.  DMliam 
lMt.(OraBr.UtHaaa.»IT;  Hoyt  v.  Hartenis,  IS  N. 
T.  n:  OaHoa  T.  Smttb.  M  If.  7. 1TB;  Bmtth  T.  Bnot- 
tnf,  as  Fa.  IM;  Blee  T.  Uanbattan  Oo.  1  Palce,  4S.  1 
L.ad.lR. 

Wtaan  tka  mOTttnve  «■•  fonoloaed  without 
•mUdk  inob  aatrtgnoi  a  party,  and  tba  propertr 

waaaoM  for  inoi«Ukan  tbe  claim  Kwu' 

1  b7  the 


a  tbs  land  for  tba  mortcaco  In  the 

toe  a^ffnee,  aad  to  lea*«  It  nibjeot  to  the 

a  il«ht  to  TBdoem.    Qflbert  t.  Tharer,  B 

Ont^BopL  ».  IM  K.  7.  an;  Dalton  v.  Smltb,  W  If. 

nenwnt  br  the  aaairiiee  that  hi  aaae  the 

«d  proiiertr  la  aold  ba  win  par  to  tbe  moit- 

lyamn  obtained  br  Urn  (In 

wbUithenorf " 

utOMvaHdltroI  a^ 
AfOTCOkMoie  Mle  imder  tbe  ■mteage.  Batonr. 
Boaca,1CClaL  Ml  Baa  Benler  t.  HoUlliw,  a  CU. 
4k  HamMB  T.  IMnkalairiaL  W  CU.  <U. 

n>e  (oannt^  br  the  owner  of  a  mortnce,  upon 
«ari(nlac  the  Mma,  egalnat  loai  from  the  mort- 
.!■)»,  waa  W""™*  to  the  aiDoant  paid  on  the  aailEn- 
-ment,  and  tbe  plaintiff,  tn  delarlng  unraaaonablj 
tbe  oolleotJDn  of  the  mortsate.  Tetoaaed  the  mort- 
(■■ee  from  all  llaftlttr  on  bla  araaratitr.  Griffith 
▼.Bobertaon,  U  Han,  SU:  Leonard  t.  Horrla,  ■ 
m«e.Bl.lL.ed.atO. 

JfertoooM  ciunut  tranter  Hm  wcMrttv  MOunA  tins 


.  _     ,  .  .    in  ol  the 

e  chattel  Intereat,  which 

A  of  the  mort«nse  Itaalf , 
'or  the  aecnrlty  of  which  It 
*'tlTeo,but  not  bra  crant  la  fee  of  the  land  It 
-ooveia.  Kloer  v.  Beekmao,  I  Jonet  ft  B-  Ot;  Ran. 
ran  V.  MeMoeaa.  U  Jobna.  SSI;  Jaokaon  r.  Broo- 
ean.lBJofana.tUt^  Aatorv.Hort,fiWead.ns:'Aator 
T.  Hnier.  Z  False, «,  1  L.  ed.  SIS;  lAne  t.  EOieara.  1 
Wend.  49;  Sloddard  r.  Hart,  S  H.  T.  5BS:  Eort- 
el«fat  T.  Oady.  n  N.  T.  SIS;  Warlnf  »,  Snrtb.  > 
Barb.  Ob.  IIB.  UGt  B  L.  ed.  580^  cat;  Aymar  v.  BUI,  B 
Johoa.  Ch.  Gn,  1 L.  ed.  U7& 

A  wle.  i>ledge  or  mortgeea  of  collateral  Intercet 
ta  tbe  land  by  whhA  the  debt  waa  eeenred  la 
Inelleatual,  and  pawee  nothlns,  either  abeolutelr 
«r  ooadltlonBllr.  Power  ».  Leator,  ffl  N.  T.  GSS: 
JaokaoD  r.  WlHard,  i  Jobna.  41;  Packer  r.  Bocheater 

.tB.B.oo.iTN.  r.nt. 

A  tranafer  oi  tbe  mortgace  wttbont  the  debt  ta  a 
at  L.  H.  A. 


tbe  sum  for  which  the  mortgage  can  legal!;  1m 
held  as  collateral. 

Under/m  v.  Atwater.  W  N.  J.  Eq.  16;  Van 
DtDtnter  v.  Btiger,  SS  N.  J.  Bq.  3U;  ffiw  t, 
BramhM.  19  K  J.  Eq.  74;  FM3ur  r.  ChoM, 
16  N.  H.  88 

Aa  to  crediUirs,  even  ff  Ibe  asaignmeDt  oonld 
be  beld  as  eecnrity  for  future  advancea,  theda- 
Bcriplioa  of  tbe  jndebt^neas  thould  be  deBolts 
In  amount  or  character. 

PetUbone  t.  QritwAd.  4  Conn.  IBS,  10  Am. 
Dec  106;  Sort  r.  OlialiLBr,  U  Conn.  79;  Brum- 
haU  T.  BUod,  41  Conn.  68;  I'vUy  t.  Harloe,  SB 
Cal.a" 

lai.  .„ 

—  geueial  property  o: 

WhtOer  T.  NntbovU.  16  N.  Y.  SOS;  Piirvta 
T.  Importen  A  T.  Nat.  Bank,  00  N.  Y.  488. 


nnllltr.  and  do  Intern 
aecurltr  oaonot  be  aeperated  from  the  debt  and 
extetlndependeotlroflt.  HerrlUT.  BartbolldcSS 
K.  T.  IB,  1  Tnna.  App.  tb  S  Pom.  Bq.  Jur.  US. 

The  Uiddent  oanoot  be  asperated  from  tbe  prtn- 
elpal,  ae  tbm  latter  alwara  drawa  wtth  It  theformer. 
Poww  V.  Leater,  IT  How.  Pr.  ilT;  Ckwper  t,  Now- 
laDd.  IT  Abb.  Fr.  8M;  Brant  v.  Oark,  tl  H.  J.  Bq. 
nS;  Bauaen  v.  Tomllaaoo,  n  N.  J.  Bq.  ttS. 

ne  debt  eanaet  (celAe  In  one  peiaon  and  tba 
pledge  In  another.   ArmatT.  Blll,fiq>ra. 

A  ooiiTerwioe  br  a  mortaraBee  to  a  third  peiaon, 
ot  ttie  mivtcBsed  pt'opeiu;  ratalnliv  to  hlmaelf 
the  debt  faiteoded  to  be  aeenred,  lea  nnllltr.  Mr- 
Hn  r.  OoIUer  (S.  3.)  Uxr  T,  lesi. 

*  wtth  It  Ul* 

Tbe  general  rale  ta  tamniar  that  an  aaaUnment 
or  tranater  ctf  a  mortgage  debt  oairlea  with  It  an 
equitable  right  to  an  emlgnment  of  tbe  mortgage. 
StarteTantT.JaqaM,UAlleD,Gt8;  Horrla T.Bauoa. 
US  Haaa.  SB:  BateaTUla  Inatltute  t.  Eiuffman,  SB  U. 
B.  IS  Wall.  ISL  n  II.  ed.  TTB;  Chrpeater  v.  Lonsan, 
8S  n.  8.  le  WalL  in.  nil.  ed.  ns;  Bamea  T.  Boai4- 
man,  S  L.  B.  A  TSMO  Xaaa.  nt. 

In  some  JnrWlotlona  It  la  beld  that  the  mere 
ta-anafer  ot  the  debt  oarriee  tbe  mortgage  wtth  Iti 
S  WaahD.  Real  Prop.  9d  ed.  lU,  lis. 

nili  doetrlae  baa  not  prevailed  In  HaaMiohnaetti. 
In  Euoh  oaaea  tbe  mortgagee  would  hold  the  legal 
title  In  Iruat  tor  the  purchater  of  the  debt,  and 
the  latter  might  obtain  a  oonverance  br  a  bill  in 
equity.  Woloott  v.  Wlnoheatei,  IB  Qiar-  M.  *M; 
Toung  V.  Mllkr,  fl  dray.  Ifit;  Bamea  v.  Board- 

Aalgnment  of  a  debt  carrtta  tbe  mortgage  with 
It,  and  tbe  mort^rage  can  have  no  TBUdttr  apart 
from  the  debt  other  than  aa  an  Incident  to  tba 
debt.  Union  Uut.  L.  Ini.  Oo.  v.  Slee,  10  Wcat  Brip. 
IN,  US  m.  BT;  Olds  V.  Cummlnga,  31  Dl.  US:  I>elanO 
V.  Bennett,  SO  IlL  SSg;  Towner  v.  HoClellaud,  110 
I1LB1& 

An  antgnment  of  a  note  aeeured  br  mort^aga 
oarrKa  with  It  tbe  mortgage  aeeurlty.  wudamlth 
V.  Traor.  BO  Ala.  lEB;  Thomaen  v.  Hadlson  B.  ft  A 
Aaao.  1  Veat.  Bep.  An,  108  InA  RV;  Lee  v.  Clark,  • 
Weat  Bep.  106,  80  Ho.  BBS;  aagerman  v.  Sutton.  S 
1Veat.Bep.su,  01  Ho.  Sit:  Carpenter  v.  Longan.  tS 
XS.  S.  18  WbII,  Sn.  n  U  ed.  BIS;  lAtierge  v,  Chauvin, 
1  Ho.  ITh  Anderaon  r.  BaumgartDer,  n  Ho.  STt 
MlWhell  V.  I«dew.  88  Ho.  SU;  WataoD  v.  Hawktna, 
flOHo.  EGO;  Logan  V.  Smltb.  8£  Ho.  tW:  Ooodfellaw 
V.  StUlwelU  ;s  Ho.  19;  Joerdena  v.  Bchrlmpl.  n  Ho, 
88S:  Boatmen'i  Sav.  Bank  v.  Grewe.  81  Ho.  «7r. 

Ad  eaalgnmeDt  of  a  note  lecured  br  a  apedal 
mortgage  and  vendor'i  privilege  carrlaa  with  It 


N«w  HiMraaam  Stir«R)a  Codst. 


July, 


Hie  ooBTmoccf  of  Jane  %&  end  pMembar 
81, 1880,  to  Mown,  Uie  moTtingee, 
-  -  _. — (__i    — 'tftbieetti 


[iiiTmDi 

„, ,  to  Mown,  Uie  mortingee,  effected  _ 

merger  of  the  leal  aodeqult&me««at«i.  Tbla, 
too,  would  be  tbe  l«el  effect  of  Mi  deed  of 
NoTember  11, 1888,  to  V.  8.  Howry. 

Jama  T.  Jtor«v,  S  Cow.  946,  14  Am.  Dec. 
47tl;  Starr  t.  EOu.  6  Jotaoa.  Ch.  8»8,  2  L.  ed. 
1«  1 1  iVtU*  T.  OMxttoal:.  S  Jobiu.  Gb.  814, 1 L.  ed. 
1061;  Gardner  V.  Attvr.  8  Jobiie.  Ch.  B8,  1  L. 
•d.  540. 

MMr».  t.  W.  R«Bl«k  tnd  E.  O.  How- 
rjt  epntro. 

Clark,  J. ,  delivered  tbe  optuloit  of  tbe  court: 
This  U  a  motion  to  ric&te  &  decree  for  fore- 
closure of  a  mortgage  br  a  cndttor  of  the  es- 
tate of  N.  S.  H0W17,  who  at  bii  decean  wai 
tbe  owner  of  the  equity  of  redemption  in  the 
morlgaged  piemlies.    N.  8.   Howry  died  In 


(he  ipring  of  I88S,  iniolfent  The  petliioner 
became  a  creditor  of  N.  S.  Howrj'a  estate  ta 
October,  18U0,  by  an'aislgnmeat  of  a  Judgment 
agafnat  Mowry  and  oibera.  Tbe  forecToeurs 
proceed  inga  were  by  Ull  in  equity  Hied  Ko> 
Tember  6,  1880,  in  which  the  admlnlMratnn 
upon  the  eatate  of  N.  8.  Mowry  weromaded^ 
fendsDtt;  and  at  the  Harch  Term,  ISW.  Um 
bill  was  ordered  taken  aa  confeaaed,  and  a  d^ 


cree  rendered  that,  unleai  Qu  defeiidanta  p» 
to  the  plalntfir,  within  tlxty  day*  from  Haird 
18,  lew,  the  nim  of  $S4,WS.  10,  with  1 


from  that  data,  and  coata  of  anlt  taxed  at  (10^* 
7S,  a  writ  of  poaaeaaion  laaoe  to  tbe  plaintiff  to 
put  and  aecure  It  in  poaaeadoo  of  tbe  premiaea. 
A  writ  ot  poaMsdon  iaaued  Hay  90,  and  tb« 
plaintiff  waa  pnt  in  poaaeaaion  Hay  31,  ISKk 
At  the  S^tember  Term,  1800.  tbe  motion  to 
vacate  tbe  decree  waa  made,  and  denied  aul^ 


twib  tbe  mortffaga  anfOtlie  ipriTlleafl.  ForataD'a 
tiuoo«aBioD,  81  La.  Ann.  lOSE;  Base  v.  Bmen,  11  Ia. 
Ann.  31:  Soott  T.  Turner,  U  Ia.  Ann.  SIB;  Jeokal 
T.  Tried,  U  IM,  Ann.  IB^  Froat  T.  HoLeod,  »  La. 
Ana.  eO;  Perot  v.  Ijevaneut,  Zl  La  Ann.  SO;  HUlar 
T.  Cappel,  Ht  Ia  Ann.  04;  nuiniM>n  v.  Ifadiiion  B. 
*  A.  And.  1  Weak  Bep.  tat;  106  Ind.  Rft  Loe  t. 
Ctark,  A  Weak  Bep.  iOG.  M  Ho.  B8;  HoKennan  t. 
Satton,  »  West.  Bop.  SU,  U  Ho.  BU. 


dellvecT  tbereot,  operate 
BOrtCase  •eourinK  tliem,  and  tnuiiter  the 
equllabla  rlshta  In  the  mortgace  that  the  holdw 
bad  In  tbs  notes.  CODTerM  v.  Hlohlgan  Dali?  Co. 
41  Ped.  Sep.  IB;  Ooaneothnit  Hut,  L.  tna.  Co.  *. 
Txlbot,  U  West  Hep.  KB,  m  Ind.  87B. 

Tbe  aaalgnea  takeaaul^eot  to  all  equities,  latent 
w  open,  of  third  persons.  Tbe"equltf  "Inanoh  a 
esse  must  be  some  sabslsUDg'  claim  to  or  Ewslnst 
tlte  thine  in  notion  Itself,  or  the  tund  wbliA  It  rep- 
rasenis.  1  Pom.  Bq.  Jur.  no-.  Darles  v.  Austen,  1 
Tss.  Jr.  UT,  par  Ziord  Thurlow:  Mangles  t.  mxoD, 
t  B.  L.  Ciss.  ni.  rei;  fiebee  v.  Bank  of  New  Cork. 
1  Johns.  UB.  USi  Bush  t.  lathrop,  a  S.  Y.  tMi 
Bohnfer  t.  BeOly.  M  S.  Y.  SI:  Cnlon  Colleffe  t. 
WheelPT,  SI  H.  T.  S81  Greene  v.  Wamlck,  H  N.  T. 
eO,  tSl.SS;  Murnir  v.  Lrlbum,  S  Johni.  Oi.  tO, 
M3, 1  L.  ed.  UQ,  lU. 

Ttie  mortffsfee  havlnv  trsnsferced  the  note  and 
received  tbe  consideration  therefor,  11  would  lis 
Ineqitttabie  for  him  to  ileprive  Iha  ssslffner  of  Bn7 
pnrcot  lis  value,  by  InsbUns  upon  a  priori^  or 
•veu  an  equsllty  of  risbt  In  sharing^  the  InsuffloleDt 
proceC<)i.  8  Pom.  Bq.  Jur.  18T:  McCllDtlo  T.  WIss. 
M  GrnttltS;  Steventan  v.  Black,  1  N.J.Bq.SSB; 
EHlzmnn  v.  Credltora,  2  Bob.  (La.)  HI;  Ventrees  v. 
HlB  Creditors,  30  Im.  Add.  398;  Watermau  v.  Hunt, 
t  R.  I.  286;  Bryant  v.  Damon,  fl  Gray.  SSt:  Warden 
T.  A.1ains.  is  Bfan.  XSB;  CuUum  T.  Erwio,  4  Ala.  Ui: 
Forwood  V.  i>eboney,  G  Bush,  174;  Clowes  v.  Dlok- 
enson.S  Johns.  Cta.  tSi,  1  L.  ed.  1068:  PaUIson  t. 
aull.SCov.  747;  Uechanics  Bank  r.  Bank  otNlatf- 
ani.  B  Wend.  410. 

But  the  followloa  cases  bold  thst  ther  both  share 
Tstnbly:  Douly  r.  Bars.  IT  Sertc.  &  B.  4ah  DUon 
T.  OaJTllle,  41  Hd.  GTB;  Mcdanaban  T.  Chsmbeia, 
1  T.  B.  icon.  IK  Beldlug  r.  Manly.  Q  VL  UO:  Tao 
Benssslaer  v.  BtalTotd.  Hopk.  Ch.  568.  t  L.  ed.  GH 

Aotffnnunt  of  bondi  semred  by  mortgags. 
An  anlRnee  of  bonds  secured  by  mortosffe  lakes 
subject  to  the  equlUeseilBtlng  between  bisssslKDor 
and  a  purchaser  subject  (o  the  mortfutre,  and  can- 
not bold  tbe  latter  penonally  liable  for  the  debt 
where  the  assignor  has  entered  into  a  valid  ngree- 
meut  that  such  purchaser  shall  Qot  be  held  per- 
suually  llabl«b  Duncan  v.  nnn.  IB  Iowa.  KB, 
18L.K.A. 


The  boMar  el  non-ncfotlable  bonda,  seeuied  hr 
nortsaca,  with  ooupons  attached,  indorsed  and 
bWMferred  before  dae,  takes  subject  to  the  da> 
fmsee  between  tbe  oricioalpartlea.  Blcbardsonv. 
Woodruff,  n  Heb.  181 

The  asslanee  of  a  tmud,  with  noUoa  of  tbs  flla- 
aaStf  of  tbe  oontract  wbloh  fonns  the  eoneldera- 
tlon,  will  not  be  protested  by  a  deolantlon  of  no 
set.oir.  Qrlfflths  T.  Bears.!  Cent.  Bep,  £40.  Ill  Pa. 
KS;  Duqusens  Bank^  App.  74  Pa.  4H;  Fata.  B^ 

An  sssicnment  of  a  mortgaaa  whiab  did  not  rx- 
pras^  anign  tba  bond,  but  stated  that  the  morU 
■aae  wss  madstoseouretbs  parmencor  aoertala 
sum,  "aooordfnK  to  tbe  oondltions  of  the  bond 
aooompanying  the  same,"  Is  a  ralld  essimment  of 
the  bond.  Faces  Countr  St,  Bank  v.  Baldwin,  a 
Hun.  ISO, 

Where  an  assignee  of  a  bond  and  roorlgitao 
allowed  tbe  mongagee  to  take  the  tama  tor  the 
porpose  ot  gMtlng  dates,  w  for  some  purpose 

"-'"-*---"  nd  tbe  mwigagee  sold  them,  ft 
asslgnes  bsd  not  patted  wHh 


ParOea  hare  a  right  to  maks  a  cootiaot  gl  vlny  an 
assignee  of  a  fraotfonal  part  ot  a  bond  and  morb 
gage  priority  of  payment.  Tbayer^  App.  (Fa.)  • 
Osnt.Bep.47B;  Pafertok's  App.lOG  Fa.iSti  Donler 
*.  Haya.  IT  Berg,  ft  B.  40O. 

A  bond  sad  morlgBae,  althongb  origtnsllrez^ 
ontedfor  a  different  purpaaeand  wUlioutoi>nsid< 
aratlon.arBTBUd  andenforoaAla  In  thebanteof 
the  assignee,  where  mortgagor  eiaontea  an  agia»i 
nsent  oonsentlag  to  tbs  aadgnuenk  and  oOTaosnti 
that  there  Is  due  and  unpaid  tbe  full  amount  ptti* 
portlngto  bessoured  brthe  bond  and  .UMtffitib 
Houseman  v.  Bodhie,  IS  N.  T.  U8. 

AMifmnitRt  0/ notes  SMiuvd  liy  morliMiM, 
Theasslgnmentof  oneor  mora  notes  made  to  tba 
same  person  and  icuuted  by  a  mortgage  opeMtsa 
as  an  assignment  pro  (onto  of  tbs  mortgage,  and 
thst  the  holders  of  the  several  notes  bare  prioritr 
of  Uen  In  the  order  In  which  tbetr  respeotJva  da- 
msnds  become  due.  Tbe  notes  so  asrigned  stand 
ss  so  many  successive  mortgagee.  Parktaurst  v^ 
Watortown  B.  E.  Oo.  «  West  Bep.  2U.  Kff  lod.  SUt 
etudebskor  Hfg.  Oo.  v.  KcCargur.  «l  NebLtOOc.^it 
*.  White, «  Vt.  UO:  Slate  Bank  v.  Tweedy,  S  Blaokt 
UT;  Hough  v.  Osborne.  T  Ind.  140:  Davis  v.  Ismga* 
dsle,  41  Ind.  890:  Doss  v.  DItmars.  7D  Ind.  40;  "O* 
Bank  of  United  Stales  v.  Covert.  18  Ohio,  UO, 

So  an  Indorsee  of  a  part  of  such  notes  SO  SSOUTSd 
by  mortgage  la  entitled  In  equity  to  payment  ont 
of  tbe  mortgaged  fund.  In  )>referenoe  to  tbe  aotsa 
retained  bj  the  mortgagee  and  aaiilirnor,  allhongh 
the  notes  so  saigiied  may  full  due  subseousntlrta 


Jan. 


IJHB  Hook  Matiowu,  Bun  t.  Howxt. 


an 


)«ct  to  ezceptloii.  The  pelftloaer  doc*  t>M 
diMge  Any  frand  on  tbe  put  of  tbe  ■dmlnh- 
traton  of  Howry's  estaU  in  not  rflAtllig  tb« 
foreclosuie  nor  offer  to  redeem  tbe  mortgage, 
bat.  u  tbe  rlpbt  of  tbe  petitioner  to  appear  ta 
not  qnMllonfd,  we  espreis  no  opinion  upon 
tbat  potot.  Tbe  fads  stated  abow  no  error  lo 
tiw  decree  of  foreclaanie,  and  tbe  motion  to 
Tacaie  waa  rigbtfuUr  denied.  Tbe  nwrtgan 
waariven  January  S8, 1877,  brtbe  Wanmuck 
LamMT  CompaDT  to  W.  Q.  R.  Howiy  to  ae- 
am  a  note  dated  October  1, 1878,  pavable  on 
demand,  for  $S0,i{BS.2ti,  no  part  of  which  baa 
eter  been  paid.  April  27,  1B78,  W.  O.  R. 
Mowry  aKigued  tbe  mortgage  to  tbe  ptaiotltt, 
"together  with  all  tbe  debta,  dolma,  and  de- 
mands upon  wbicb  the aamela predicated,  wiih 
all  tbe  rigbia  tbeieonto  In  any  wtaa  apperialn- 
tog,"  as  secoilty  for  tbe  repayinent  to  tbe  plain- 


tiff of  ^S.tVi,  and  aaaecurtty  fMall  other  auma 
of  money  for  which  be  was  then  indebted  or 
liable,  or  might  tbereatter  become  liable,  to  the 
plalntlS.  June  St,  1680.  Cbarlea  O.  Smith, 
aastgnee  In  bankruptcy  of  Waumbeck  Lumber 
Company,  conreyed  the  mortgaged  premiaea  to 
Cbartes  A  Sinclair,  and  on  the  same  day  Bfo- 
clalr  conreyed  one  nndlTlded  half  to  W.  Q.  R, 
Howry,  the  mortgageb;  and  on  December  8, 
1880,  hecODTeyed  the  other  half  to  HcEean 
and  Fletcher;  and  on  December  81, 1880,  Mc- 
Eean  and  Fletcher  conveyed  their  half  to  W. 
Q.  R.  Howry;  and  on  November  14,  1888, 
W.  G.  B.  Mowry  conveyed  the  premlsea  to  N. 
IS.  Howry.  Each  of  these  conveyancea  were 
made  lubject  to  the  mortgafie  from  tbe  Waum- 
beck Lumber  Company  to  W.  O.  R.  Howry. 


tbe    pJalntitf  ts  entilTei 


1  decree  for  tbe 


tb«ae  retalnad  bj  the  mortsagm.  People's  Bair. 
Bank  of  BraniTllle  r.  Flnoey.  S  Ind.  MO:  BhB«  *, 
HawsoD,  n  iDd.  at;  Dob  v.  THtmaia,  70  lud.  151. 
BaaalM)  KlcbardWHi  t.  HoKlm.  SO  Kan.  BU;  I  JToan, 
Monc.  H  ieg»-im:  Hochamos  Bank  v.  Bulk  at 
Mbwara,  •  Wend.  iVk  Brrant  v.  Damon,  8  Ottj, 
IM:  WrlBbt  T.  Parker,  I  Alk.  tUi  Vonnm  r.  His 
Credltora.  t  Bob.  iLa.)  tSO;  Wtetara  v.  Franklin 
Baok.  3B  Ohio  St.  00. 

TIpOD  ewtBiipieiit  of  a  mor^aee  aMorlng  serenl 
Doua,  one  of  which  ti  ovcrdae,  the  nalaiiac  takes 
sutilect  lo  anr  equltlea  ezMlnv  between  tbe  mort- 
■B«or  and  morlcagne  In  reapeot  to  the  notea  not 
doe.    AbMev.HoGul(an.TBIIiafa.«U. 

Where  the  morlgasee  reulot  tiM  tepialDder  of  a 
wrtes  of  notes,  tbe  aaatyrM*  Is  eattlled,  aa  acalost 
tbe  mortcngee,  without  reiBtd  to  tbe  order  In 
wUeh  tbe  Dotei  held  br  tb»  two  parUea  matun^ ' 
Andenon  T.  Sharp,  f  Wwt.  Bep.  Ml,  U  Ohio  St.  MO; : 
Parkhuist  r.  WatertoWD  8.  B.  Oo.  8  Wett,  Bep.  nC 
107  iDd.  EM.  Bee  Bt>te  Bank  y.  Tweedy.  ■  BUekf. 
U7(  Hongrh  v.  Oatwme.  T  Ind.  Itt;  Da*lS  V.  Langs- 
dale,  a  Ind.  BSB;  Don  v,  Dlmian,  TO  Ind.  Uk  Bank 
of  United  Btatea  t.  Corert.  IS  Ohio,  ttO. 

The  aadSDinent  eairlea  with  tt  tbe  Hilit  to  pv- 


awlcned  in  pMereooe  to  thosa  retaloed.  tbourh 


Una  V.  BawklDS.  BtW.TB.nt. 

One  ol  two  notea  SMbtned  at 
other  BHlaned  t>erote  matnrltr  t 


the  antgnor  takee  In  exchange  a  pan  oI 

■aaed  propaty  worth  D 

after  Ita  matuntf,    " 
HoultOD  (Iowa)  OM.  U,  IWk 

Amtgnet  o/ tnortfraea  (otei  tultfat  to  tquhla. 

The  aMlanee  of  a  mortxage  takea  tt  DOtoni7  eat)- 
)ect  to  all  the  rqoltlcs  eUstlnt  between  the  perttea 
to  the  Inaiziiment,  bnt  also  to  all  •qottlea  wbloh 
IhlrH  petsona  ooaM  enfiKce  agalnat  tbe  aMlgn^. 
Boah  T.  Lathrop,  tt  M.  T.  06;  BohaCer  <r.  Belllr.  SO 
H.  r.  nx  tJnion  CoUe«e  r.  Wheeler.  «  N.  Y.  M 
Qreene  t.  Wanilok,  N  N.  T.  SO;  Crane  t.  Turner, 
tr  N.  T.  4»;  Weatlnook  V.  Oleaaan.  70  H.  T.  18:  Tem- 
ple T.  WUtUer,  G  West,  Hep.  IM,  117  IlL  aa;  Banner 
T.  HardTi  1  Weak  Bep,  tt,  is  Ohio  St.  U7. 

And  tbe  Baoeadlnir  Aot  baa  no  application  to  pro- 
tect tbe  aarigoee  against  a  defenae  founded  npon 
SDch  eqnltr.  mar  t.  Bweet,  US  N.  T.  M;  Sehafer 
T.  BeUIr,  mifira. 

Tbe  aMlgnee  of  a  paid  mortgage  of  real  ealate 
takes  it  suUeot  to  the  defense  that  it  baa  been  paid, 
although  It  la  not  satlslled  of  tecMd.  Bedlo  t. 
banban,  U  lOon.  XSS. 

It  la  a  genoal  role  that  the  assignee  of  a  ohoae  m 
IS  L.  R  A. 


sotlon  takas  it  subject  to  aQ  eqattles  to  which  It 
would  be  Butiject  Id  the  banda  of  the  asilgDor. 
Dnlted  States  t.  Btnrgrea.  1  Pslne,  EU;  DeWoU  T. 
HowUnd,  ■  Peine,  MB;  Toot  *.  Ketcbiun,  »  VL  «. 
40  Am.  Dec  «?«;  HoU  v.  dark,  0  Pa.  890,  10  Am. 
Deo.  IHO:  If  Ufrey  v.  TiTlbuni.  I  Johns.  Oi.  UL  1  U 
ed.  MD:  KleeinaD  y.  Frlsbla,  88  HI.  181;  Clute  t.  Bob- 
iaon,  S  Johns.  Wfc  WUUa  y.  Twambly,  13  Haaa  flW; 
Olda  r.  Oummings,  81  Dl.  168;  Dartea  r.  Ansteu,  1 
Vea.  Jr.  S».  Covell  y.  IradeBman'B  Bank,  1  Paige, 
188,  8  L.  ed.  Wa 

Although  the  assignee  had  no  eqnltat>le  notioe  of 
■nr  equitable  Uen  upon  the  mortBagrd  premlaes. 
the  mortgagor  mar  claim  the  same  rights  against 
hla.a*beoouldagalnit  the  mortgagee.  Bubbanl 
T.  Tunm.  awoLean,  S81;  8  Hot.  FraiKta,  188;  Nor- 

On  general  pitnclplee  the  mortgagor  may  claim 
the  aamerlghta  against  tbe  ^rignee  of  the  mort- 
gage aa  he  oooldragalnet  the  mortgagee.  Apar> 
ment  to  tbe  mortgagee,  autaeequentio  tbe  aatgn- 
mrat,  of  whioh  the  mortgagor  had  no  notlee.  will 
be  BlloireaagaloettlteaBlgneeL  Uthem 
hBTe  anr  set-off  or  mutual  credit  against  the  m< 
gagee.  It  is  not  sffeuted  br  tbe  smlgnment.  Bub- 
bard  T.  Turner,  npra;  Niagara  Bank  y.  Bosevelt,  9 
(?DW.  HO;  •  Hov.  Frauda.  188;  Norrlah  r.  Hanhall, 

But  the  amigner  of  a  mortgage  takes  It  dlaoharged 
of  tbe  egultlea  of  persona  not  parties  to  It,  of 
wblch  be  baa  no  notioe.  BIglar  t.  Janea,  S  Gent. 
Bep.  vri.  111  Pa.  UO;  Hott  v.  Clark,  B  Pa.  80^  Prror 
y.  Wood.  81  Pa.  118. 

Bo  tbe  mle  that  the  asalgiiee  of  a  mortgage  takes 
It  subject  to  all  equities  to  which  It  would  tie  anb- 
)eQt  In  tbe  hands  of  the  assignor  doea  not  embraoe 
equities  or  defenses  springing  from  default,  or 
fraud,  of  tbe  amlgnor.  oommitted  subsequent 

■ andwblobhadDoexIstenaeand 

of  the  asslgn- 
and  rights  after 
T.  Cushman,  IT  N.  J.  Bq.  131; 
I.  J.  Bq.  IIB;  Loser  ▼.  Slmp- 
aon,  11 H.  J.  Bq.  aO;  Ocater  r.  Qrlswold,  1  Bdw.  Cb. 
afi  •  L.  «d.  nO;  1  Lead.  CBS.  Bq.  PL  »& 

Hot  doea  the  rule  Include  latent  equltlee  In  favor 
of  third  penons  lu  the  subject  InTolmd  In  thf^  as- 
signment, of  wtilch  he  had  no  notice  Wblle  It  ia 
tbe  dutr  of  tbe  purcbamer  to  Inquire  of  tbe  mort- 
gagor, he  la  not  required  to  Inquire  erf  the  whole 
world  as  to  latent  equltlaa.  BUrennan  t.  Ballock, 
08  lU.  10:  Hoore  y.  Holoombe,  8  Leigh,  SOI,  U  Am. 
Dee.<87i  Jamea T. Merer, 80ow.ne:UOTeri'.Hlll. 
8  Laos.  178;  Tlsoo  T.  People's  Bar.  *  Loan  Aaao.  B 
Ala.  Kl;  Uvrngston  r.  Dean,  8  Johna.  Ch.  180,  1  L. 
ed.lST;  LlTlngatwiT.  Hubba.SJohns.C3i.818,l  C 
ed.  170;  Mott  ▼  Clark.  0  Pa.  800:  Beriteam  T.  Far- 

-sic 


im 


Mnr  Hamfsbibb  Svru 


MDiHiDt  of  bl*  lodeUediMM  to  Um  plalnitff,  for 
Kblcfa  tbe  moTigan  ts  beld  aa  oolUiersl  tecur- 
ttj,  sod  Hut  wts  the  amount  allowed  Id  tbe  de- 
cree of  forecloeuiie.  AaaumlDg  Uial  tbe  ealate 
of  N.  S.  Mowiy  bolda  both  Um  ri^  <rf  tbe 
Waumbeck  Lumber  Gompao;^,  tbe  oilgliMl 
morUagor,  lo  redeem,  and  tbe  ngbt  of  W.  Q. 
K  MowiT  to  fulflll  ihecoodilloit  of  theaMlgn- 
meat  totheplatntlSbjpajlDg  tbeindebtadQen 
for  wblch  Che  mortgaita  note  li  beld  by  tbe 

SaintlB  as  collateral  aeeurit;,  theae  rigbta  be- 
g  acquired  from  W.  O.  R.  Howry,  both  tbe 
eatate,  and  the  creditors  of  tbe  estate,  ore  botiixl 
bj  the  tettni  of  the  BMlj;iimetit  of  tbe  mortage 
lo  the  plalntUr. 

Tbe  motion  to  Tacate  tbe  decree  U  baaed  up- 
on tbe  claim  that  tbe  aaalgnment  of  the  mort- 
gage 10  tbe  pUntiff  WM  valid  onlr  to  the  ez< 
tent  of  |8,*70,  the  actval  IndebtediMM  of  W. 
Q.  R  Mowrr  to  tbe  plaintiff  at  the  time  of  the 


clah',  June  W,  1880,  and  br  HcKean  anj 
Fletcher,  December  $1,  1880,  to  W.  G.  R. 
HowiT,  the  tDortgagee,  eztlnfuisfaed  tbe  mort- 
MjetiUeby  merger,  exceptinr  aa  to  tbe  eziai- 
iDg  Indebtedneaa  of  W.  G.  R.  Mowr;  to  the 
plaintiff.  Tha  fact  that  tbe  aasignmetit  of  the 
mmtgMe  to  (he  pUotifl  covered  fulnre  ad- 
TaneeedidnotchaBgetbechancterof  Ibed^t 


in  mortgage  aball  be  hdden  by  tbe  mortgagee 
(or  the  pajment  of  anr  anm  of  money,  or  tbe 
— * of  any  otaer  thiog,  tbe  ooHgation 


Iter,  1  Dow,  P.  a  HO;  ante 

out  V.  Commlnca,  Sim.  UB;  Frror  r.Wood,81Pa- 

US;  W«atttUv.JoDea.aBu1xI0L 

On  dtfoAoTBc  of  ibbt  morigagM  regarded  a*  lruat«a. 

Um  mort«aitee  or  hie  Msleiu.  aner  a  diaoharfe 
ol  the  Oebt  oi  lUbllftr,  k  raffarded  la  a  tnutee  (or 
the  mortaaKor  aod  hli  a»lffni.  aniil  holdi  the  prop- 
vtf,  it  at  ^  UDiIer  in  obllxaUoD  to  reoonTer,  and 
time  fnlllll  that  rtaultJog' truit.  UphamT.BrDOka. 
IWaodb.ftU.113;  ATinar  T.  Btll,  6  Jobna.  Ch.  no, 
1  Led.  1178. 

The  a^rnee  of  a  note  and  deed  of  tmat  aecUTtaK 
the  lanie  ta  not  antborlaed  to  appiHat  a  new  truatet, 
tor  a  proTlrionlntbedeedenpowerlDKtbeeMMti 
4UC  (nut  "or  their  leaal  repreaentatlTea"  to  make 
euob  Bi^c^DtmnDt.    Fuller  r.  Davla,  S  ma.  la. 

A  mortsaKee  wbo  BMlgD*  the  debt  hoMa  the  legal 
title  to  tbe  mortsase  eotlrc47  f  or  the  beaeU  of  the 
aaricnee,  and  retains  no  title  whieh  heeanaweit  In 
anracUODor  proceedlnn  andparment  to  tbeaa- 
alffnee  leTaats  all  title  to  tbe  aoitga^or,  Baroea 
▼.  Boardman.)  I..B.A.f8S,andiu>(e,l«l[aN.10l. 

Amorteacee,orhliaBlffDB,lBpTaeiDded  br  Ala. 
Oode  from  olalBhiK  title  under  tlia  miat«Bce,  It 
the  mortiase  iebt  bia  been  paid,  altbouth  the 


lot;  bQttbe  whole  _  _ 

bepald  bjtlieownerotanrlotwhodcdrcato  le- 
Aeam.   Ooffln  t.  Parker,  1ST  IT.  T.  UT. 

Aolanseinanaaritninentof  a  mortaage,  that  It 
la *■  without reoouiae  .  .  .  fnanreventwbateTer,' 
caoDot  prevent  tbe  atalBnoi's  llaWlltT-  for  a  fraad- 
uleot  repreeeDtatton  a*  to  what  had  lieen  paM  to 
falm  upoD  the  aortRage.    Heater  t.  Beat.  US  Fa.  M. 

Bvldenoeof  parmeatamadetoBouirtgagee,wltb> 
out  Bulnf  the  mnrtgagor,  at  times  not  tpeetfled,  la  < 
IniulBdentto  defeat  the  mortgage  In  tbe  hands  of 
an  aaslgnee  under  an  amlgnment  made  \)j  tbe 
mortgagee  In  his  lifetime.  Nau  t.  Bninatta  (WlaJ 
April  B.  ISBI. 

Anr  anlBnee  of  a  mortgage  la  liable  to  the  pen- 
alty bnpOBed  br  Nell,  Comp.  BtaL,  ohap.  78, 1 M,  for 
refuaal  or  neglect  to  ezeoute  a  dlsohaige  after  pay- 
moot,  althonjih  no  formal  aaalmiment  la  made  on 
tbe  mortgage.   Daniels  t.  Densmore  <Neb>>  Uar  S, 


Hie  order  of  the  rwpeotlTe  asslgnmenta  la  wtiollr 
fanmatarlal  upon  the  rights  of  priority  among  the 
BMlirneM'  8Fom.Bii.Jur.lU;WlDtenT.Tranklin 
Bank.  8S  Ohio  St.  Oth  Bank  of  Dnlted  Statea  v,  Oo- 
18  L.  R.  A. 


nrt,  13  Ohio.  BM;  People's  Bar.  Bank  of  BrantTtlle 
T.  nnney,  8S  Ind.  MOc  Does  t.  Utmara.  TO  Ind.  tfli 
Stanley  t.  Beatt]-,  4  Ind.  IS!;  Hough  t.  Oiboma,  T 
Ind.  UO;  Hordoek  t.  Ford.  IT  tnd.  S«:  Darlt  v. 
Lanaadale,  41  Ind,  ■>;  Ownas  *.  Holmen,  U  Ind. 
ao;  Btate  Bank  T.  Tweedy  ,■  Blaefct  U7i  Herrtagtoa 
r.  UoOoUnm.  n  DL  «•:  Fook  r.  H«Remo)dt,tt  111. 
ia;  Eoeater  *.  Burke.  O  ID.  ISI;  TaoMOt  t.  All- 
moo,  n  lU. »!  nower  t.  Blwood, «  IIL  t8h  Oard- 
oer  T.  Dlederlofaa,  U  HL  UB;  Walker  v.  Bohrelber, 
17  Iowa,  UB:  QiBpengether  t.  Vejereary.  •  Iowa. 
US:  BanUn  *.  Major,  »  Iowa,  m-,  Hloda  ▼. 
Xooer^  11  Iowa,  ni;  Bangater  r.  Lotb,  11  Iowa.nOt 
Haarte  r.  Sbarpa.  IS  Iowa.  Mlt  laett  v.  Lueaa,  IT 
Iowa,  SObi  Wood  r.  Tnsk,  7  Wis.  ms;  Marine  Bank 
T.  Intemattoaal  Bank,  •  Wla.  aT;  I^nan  *.  Bmtlb. 
tt  Wk.  BHi  Mltobell  T.  Ladew,  W  Mo.  M;  Thoaop- 
Km  T.  TIeM,  «8  Ho.  9Ht  Bllta  t.  Lamme,  U  Ho.  IN; 


Bagland,  1  Band.  IBB;  WOaoo  r.  Hayward,  S  na.  171; 
Huntr.BtUaa,ION.H.«aB;  Qlhnao  t.  Moody,  ON. 
H.nB;FbelanT.OhM7.ecu.47B:  Qiattao  r.  Wig- 
glnF,nO*I.U.  For  a  etltMsu  on  this  dootrlne, 
aee  Onager  r.  Ckoneh, «  H,  T.  Ml,  Wt 

Ittbeaalgneeof  a  noteflnt  matorlngdelarata 
entomnghtaaeourltr.eTentliongii  theaeoondaDd 
other  sut>Beqneo(  notea  ikould  haTe  iMoone  due 


When  a  Judgment  at  law  haa  been  reooveredon 
anotebylla  holder,  the  JndgmmttakeatbeplaM 
of  tlie  note  In  the  order  of  priori^  under  themoru 
gage.   FattkT.MoBairno(da,nill.4aL 

According  to  this  rale  It  would  be  lmpoaMt>le  for 
a  holder  of  a  note  or  notes  Hist  BMtnrlng,  totor^ 
olooe  tbe  m(»tgage  entirely,  and  hr  a  aale  o(  the 
premises  ont  oil  tbe  rights  of  tbe  other  holdets. 
Oooper  T.  Ulmann,  Walk.  Ob,  (Mlob.)  ttl;  WUoos  t. 
AUm.  SB  Mloh.  UO;  Donley  t.  Hara,  IT  Serf.  A  B, 
mo:  Hanoook'a  App.  81  Pa.  UB;  Dlzon  t.  caayTlll4 
MHd.  nS;  <Aew  T.  Boctaaimn,  10  Md.  117:  Aodiewa 
*.  Hobgood,  1  Lea.  BOB;  Smith  t,  Onnningbam,  I 
Tenn.  Oh.  Mb  Bwlng  r.  Arthur,  1  Bum|rii.  EST; 
Parker  T.  Mercer,  e  How.  (MtrnJlHI:  Henderson  r. 
Herrod,  10  Bmedia  *  M.  W;  Bank  of  Kigland  r. 
TarletOD.  n  lOas.  178;  Fngh  r.  Holt  IT  Um.  4*1; 
Jefferson  CollBgn  ▼.  Prentim, »  Mha. «;  Adams  t. 
Lear, 8 In.  Aon. IM;  DeleBplnaT.CkmpbelI,BSTez. 
1;  Paris  Bxtib.  Bank  r.  Board, «  Tex.  BSBi  Boberu 
Bon  T.  GuMn,  EO  Tea.  SIT. 

otaeertain  Share 


AuiucAX  Fbsbhou)  Lajo)  JfosTUsa  Co.  t.  Smwbu, 


The  aMlKiiiiieDt  of  m  iDMtgags  glTen  for  in  ex- 1 
btlDg  <1eM,  u  Kcuiltr  for  fntare  adnuctf .  b 
not  wftbio  Uw  problwtion  of  theatatuu.  Tbe 
fotecloMiTe  proceeding*  ue  based  opon  tbe 
otigliul  moTtgige  debt,  and  tbe  plmlDliO  U  en- 1 
tiittd,  M  ofalut  W.  O.  R.  Howry,  the  mort  I 
gsfcee,  and  ataigiior  of  the  mortnge,  and  all 
partiee  deriving  title  from  htm  Willi  Dotlca  of 
tbe  aaBlgnment,  to  a  decree  for  tlie  amoont  of 
its  cleimi  agalnat  W.  G.  R  Howry,  for  whidi 
tbe  mortgage,  by  tbe  lernu  <d  the  aMlgnment, 
ii  hald  aa  collateral  Mcurtty,  not  exceeding  Uie 
anonnt  of  tha  morlgage  debt. 


Hie  claim  that  the  mortgage  dtbt  became 
exllDgulsbed  by  meiver  la  not  niataln«d.  By 
tbe  aaatgooMnt  of  tfie  not«  and  mortgage  to 
tbe  plalDtU,  April  97, 1878,  W.  Q.  R.  Howry 
parted  with  hla  title  aa  mortgagee,  which  be 
never  rwalned;  and,  when  be  acquired  the 
title  of  toe  mortgagor  two  yeara  atterwarda, 
there  waa  no  merger,  because  there  waa  no 
union  of  ealalaa. 

Bao^HooM  ottrrvied. 

BMHh,  /.,  did  not  aiL    The   othera   cob- 


ALABAMA  BUPREHB  CODBT. 


UfERICAN  FREEHOLD  LAND  HOBT- 

GAO£  CO.  of  London,  Limited, 

Aw*.. 

William  B.  SBWELL  tt  lU. 


**  *-  -  -    - 

j<IU  IttBlla  tooffet  todoeqoltf 

br  pariiv  prlnc^al  and  legal  Interert^ 

S.  A lo»n  ia  aa  ilwlw  «antmwt  «b«i 
tin  appUoaUon  la  made,  (he  mone;  paid  over  to 


sated  In  that  SUte,  atthonxb  tbe  debt  Is 
parable  In  Hew  York  */b6  the  money  wn  aent 
from  that  Btate  to  tlM  ■iiorica«ee'«aa«nt  In  Ala- 
bama (o  be  liaid  over  on  the  axeontion  of  the 


ULprUn,Ua.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Conrt  for  Elmore  County 
ffismuaJDg  a  bill  filed  to  confirm  In  complain- 
ant a  title  to  laud  acquired  by  It  at  a  sale  under 
a  mortgage.    Bnened. 

Tbe  facia  are  elated  In  the  opinion. 

jreMr«.Webb  *  TIUmw  and  OkldweU 
Bimdahaw,  for  appellant: 

The  exprtwion,  ''No  foreign  corporation 
■ball  do  any  buaineaa  In  tbli  State,  without 
having  at  iMst  one  known  place  of  builneaa," 
does  not  Include  appellant's  loan  of  money  to 
SewelL 

Chritiian  v.  American  F.  L.  Mortg.  do.  8S 
Ala.   198:    3    Horawelz.    Priv.    Corp.  §   663; 


fU  T.  Tax  Oomrt.  28  Jf.  T.  942;  OolortUb 
Cooper  hffg.  Oo.  v.  Ferffuton,  IS  Am.  &  Eng. 
Corp.  Caa.  178;  Dotji  v.  Jtieiigan  Cent.  B.  Oo. 

8  Abb.  Pr.  4S7;  8laU  v.  3mm,  68  MIm.  ; 

Mtier  v.  BatOM.  US  Hits.  600:  United  3taUt  v. 
Anunean  BM  TOeph.  Oo.  90  Fed.  Bn).  17,  88; 
Peopie  T.  Amariean  BeU  Td^  Oo.  iH  Am.  tc 
Bng.  Ccnp.  Caa.  61S,  Jiott. 

^e,  and  porcbate  by  the  mortgagee,  la  a 
vaUd  forccloaum  until  aet  aside. 
It  L.  B.  A. 


Craddoei  r.  Ameriem  F.  L.  Mortg.  Oo.  88 
Ala.  981i  AUaandtr  r.  mu.  Id.  486;  BkM  v. 
WaUon,  88  Ala.  129;  Barri*  v.  ifftiar,  71  Ala. 


forecl(Muresa__. 

Oraddeek  v.  Amtriean  F.  L.  Mortg.  Oo.  ttipra. 

Until  Mt  aside,  tbe  atatutoiy  right  of  redemp- 
tion Is  a  mere  pmonal  right. 

PoMn  T.  Atuir«iM.  84  Ala.  880:  Cemmertial 
B.  B.  a  Bldg.  Am.  t.  Parker,  81  Ala.  906. 

After  the  aale  t^  Sewell  to  Whetetone,  whloh 
waa  before  be  filed  hla  answer,  he  lort  aU  ri^ 
of  election  to  aet  aside  the  foiedoavre  sale. 

Uaury  la  largely  a  queetion  of  intention, 

UAimder  v.  Oirler.  «4  Ala.  597:  OiUt.  Pat- 
mer,  110  V.  B.  101,  SO  L  ed.  MW;  Arnold  v. 
fiOtar,  29  Iowa,  200;  SUaes  v.  Ortmuiton,  61 
Ala.S07:  Barrr.  CMOm-, 54 Ala. 41;  3etitrv. 
MiteMt,  «5  Ala.  511. 

The  laws  of  Alabama,  not  thoae  of  New 
York,  on  tbe  subject  of  uaiU7,  govern  the  case. 

Wharton,  Coofl.  L.  3d  ed.  gf  SOS,  SOSn,  607, 
606,  610;  Borer,  Interalate  Law,  p.  48;  1  Ban- 
dolpb.  Com.  Paper,  gg  4S,  49;  1  Dan.  Hw. 
Inst,  g  BM;  Cbnnor  v.  BdiamonI,  9  Atk.  SS; 
0/iapman  t.  Bebertim,  6  Paige,  697,  8  L.  ed. 
1138;  Arnold  v.  I>otUr,  39  Iowa,  IM,  20Dj  2>v- 
gan  t.  Lmoii,  13  L.  B.  A.  08,  TO  Tex.  346,  de- 
cided by  tbe  Supieme  Court  of  Texas,  January 
16,  1801;  SeoU  v.  Perkt,  80  Ohio  St.  ««;  eA- 
icgg-w.  MiUor,  OHcCiuy.SOS,  ISFed.  Bep.  108; 
Paneotut  V.  Trawtere  I-m.  Oo.  70  Ind.  178; 
Towrmnd  v.  BOey,  46  N.  B.  810:  Fliktrt.  Otit, 

8  Chand.  (Wis.)  88;  Boiion  v.  Street,  8  Ooldw. 
81;  Sihort  v.  l}«itipmy,  95  Ohio  St.  418. 

Appellant  actively  seeking  Kliet  muat  offer 
to  do  equity. 

1  Pom.  Sq.  Jur.  g§  S91, 087;  Timgv4  t.  Snt- 
wea,  81  Hd.  803;  UOfeldtr  v.  Oarter,  64  Ala. 
B37.  589;  EOava  t.  Ehnort.  60  Ala.  687;  Beff- 
er*  V.  rorfttft,  58  Ala.  S95;  Ewlait  r.  ITiuA.  It 
N.  J.  £q.  S6B;  Gieeatu  v.  MeMurirv,  Id.  468, 
478:  Oonover  v.  Van  Mater,  18  N.  J.  Eq.  487; 
Vandimeer  v.  Holeomd,  17  N.  J.  Eq.  87. 

Tbe  principles  of  the  foregoing  cases  apply 
equally  as  well  when  the  Statute  of  Usury  de- 
clam'a  forfeiture  of  the  principal  amoimt 
loaned  as  when  only  the  interest. 

1  Story,  Eq.  Jur.  g  SOI;  WiUiamt  v.  FU^ 
hugh,  87  N.  T.  444;  Maton  v.  Qardiner.  4  Bro. 
Ch.  486;  FuUoa  Bank  ▼.  Beaeh,  1  Paige,  488, 

9  L.  ed.  706. 

Ibtir*.  S«Bpl«  4b  Gtintar  for  appelleea 
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J.,  dellTered  the  opinion  of 

The  CorblD  BanklDK  Company,  doing 
biisincMM  b&nkers  In  New  York  City,  ne- I 
gotiatml  a  loan  between  the  pUlntlff,  k  cot- 
ponitloQ  iiDder  the  laws  of  England,  and 
William  B.  Sewell,  the  defendant,  &  resl- 
deat  citizen  of  AlaboiDft.  The  loan  wu  ae- , 
cured  by  a  mortgage  on  landi  In  Elmore ' 
Countv,  Ala.  Uoaer  a  power  ot  sate  1n- 
cludea  in  the  mortgatre,  the  laud  wna  sold, 
and  plaintiff,  the  mortgagee,  became  ibo  pur- 
chaser. By  the  lawa  of  thli  State  a  fore- 
closure of  a  mortgage,  In  accordance  wltb 
its  provisions,  is  a  Talld,  legal  foreclosure, 
aod,  there  being  no  fraud  or  undue  advan- 
tage, Is  abaohite  and  final  against  alt  persons 
except  against  the  mortgagor  or  hU  privies, 
alUiough  the  mortgagee  himself  la  tbe  pur- 
chaser at  hia  own  sale.  A  mortgagor  (or 
his  privies  or  sMigneei  who  have  oecome 
such  before  a  foreclosure)  may  disafflrm  and 
avoid  the  sale  and  foreclosure  <MeD  the 
mortgagee  becomes  the  purchaser,  no  auch 
aulliority  having  lieeit  granted  in  tbe  mort- 
gage, seasonably  expieased.  The  mortgagee 
alto  may,  by  bill  in  chancery,  compel  the 
mortgagor  to  elect  whetlter  he  will  ratify  or 
disiitflrm  the  sale,  and  if  the  sale  is  dis- 
affirmed, the  bill  being  framed  for  that  pur- 
pose, upon  BufHcient  proof  the  court  will  de- 
cree a  foreclosure.  Acting  nnder  these 
principles,  the  plaintiff,  having  purchased 
the  inortffHged  lands  at  a  sate  i^de  In  pur- 
suance of  llie  terms  of  the  mortgage,  filed 
ttie  present  bill.  In  which  the  defendant  Is 
requtietl  to  elect  whether  he  will  ratify  or 
diMtttrm,  and.  In  the  event  he  dlsafflrms  the 
sale,  the  court  Is  prayed  for  a  decree  of 
foreclosure.  The  mortgage  and  uot^  are 
lieiuled  at  Elmore  Countv,  Ala.,  and  ptrport 
to  l<ave  been  dated  ana  signed  there.  By 
the  avermenta  of  the  bill  tbe  mortgage  fa 
made  a  part  of  tbe  bill.  It  lias  this  provis- 
ion in  It:  "It  is  fuTttier  agreed  between 
tlie  parties  Iwreto  that  tlie  notes  herein  de- 
scribed and  this  mortgage  itmll  be  governed 
and  construed  bj  snd  under  tlw  laws  of  the 
Stsie  of  Alatwrna,  where  tlie  same  ts  made." 
The  note,  bearing  8  per  cent  interest  on  Its 
face,  find  interest  coupons,  are  made  payable 
at  the  office  of  the  Coroin  Banking  Company, 
New  York  City.  Thedefendant  William  B. 
Sewell  answered  the  bill,  and  elected  to  dis- 
affirm the  sale.  In  his  answer  he  states  "tlint 
the  said  transaction  was  made  In  the  Btntc 
of  Alabama  on  the  Sth  day  of  March,  1887. 
or  about  that  time  ;"  and  this  admission  is 
followed  wltb  the  statement  that  Oaddia  whs 
tbe  agent  of  the  complainant,  and  acting  in 
ite  behalf,  doing  business  In  this  State;  and 
that  plaintiff  had  not  compiled  with  the  Con- 
stitution and  laws  of  the  Btate  prohibiting 
the  doing  of  business  by  a  foreign  corpora- 
tion Id  the  State  without  having  a  known 
place  of  business  and  an  authorized  agent; 
and  further  averring  there  wilb  usury  m  tlie 
transaction ;  and  asked  that  the  answer  be 
taken  as  a  cross* bill ;  and  preyed  for  affirma- 
tive relief.  In  answer  to  the  cross-bill,  the 
ptaintiff  denied  that  the  transaction  was  made 
in  Alabama,  but  averred  that  the  contract 
loan  was  effected  wholly  In  New  York ;  and. 


for  further  answer  to  tbe  cron-bitl.  tbe  plain- 
tiff averred  that  defendant  Bewell,  after  tbe 
filing  of  the  original  bill,  and  before  fitlnc 
his  answer  and  crosa-blll,  had  sold,  by  leaae 
and  quitclaim,  all  bis  intereat  In  the  land 
to  one  William  H.  Whetstone.  A  copy  ot 
the  conveyance  to  Whetstone,  with  the  certlfl- 
cate  of  acknowledgment,  Is  made  an  exhibit 
to  the  answer  to  the  croea-bitt.  PtalntiS 
then  amended  ita  original  bill  by  adding 
thereto  an  averment  that  the  contract  loan 
was  made  wholly  in  New  York  City,  and  not 
in  Alabama.  To  tbe  bill  as  amended  t)ia 
reflptmdents  answered,  admitting  the  aver- 
ment of  the  amendment  to  be  correct,  and, 
bv  war  of  answer  and  plea,  set  up  the  New 
York  Statute,  which  prohibits  a  greater  rat« 
of  Interest  than  0  per  cent  and  wbicb  declares 
all  contracta  in  which  usurious  iotereat  is 
charged  to  be  null  and  void.  The  pleadings 
have  been  stated  at  length.  In  order  that  w« 
may  be  the  better  understood  in  conaldering 
the  several  question*  of  law  discussed  nu4 
insisted  upon  in  argument.  Tbe  chancellor 
dismissed  plaintiffs  bill  and  defendanta' 
cross-bill,  holding  that  tbe  contract  was  gov- 
erned bv  the  laws  of  New  York,  toA  wa> 
null  ana  void. 

The  foreclosure  of  the  mortgage  by  sale, 
under  power  given  in  the  mortgage,  cut  oil 
the  equity  of  redemption,  as  fully  as  a  fora- 
closure  by  a  decree  by  the  court.  The  mort> 
gagor  In  such  a  case  may  come  into  a  court 
of  equity,  and  In  this  court  alone,  and  have 
the  sale  set  aside,  and  thus  become  reinvested 
wltb  the  eoulty  of  redemption.  But  to  ob- 
tain this  relief,  he  must  offer  to  do  equity. 
OaTiand  v.  Watmn.  74  Ala.  8M :  BarrU  ▼, 
ViOa;  71  Ala.  32  ;  Oraddoek  v.  4mtriean  L. 
A  MvHg.  Q>.  88  Ala.  S61 :  Altxandtr  v.  BiU, 
m  Ala.  487:  Sttell  v.  WaUon,  6S  Ala.  IMt 
Krua  V.  Arraidaid,  67  Ala.  Sll. 

Tbe  purchaser  of  tbe  equity  of  redemptioa 
succeeds  to  all  the  rights  of  the  mortgagor. 
The  court  does  not  set  aside  the  sale  on  the 
ground  that  Uie  equity  of  redemption  still 
exists  in  the  mortgairor,  but  on  the  theory 
that  the  mortgagee  stands  in  tbe  relation  « 
a  trustee,  who  ha*  obtained  an  advantage  over 
his  eutut  gtu  tnut,  and,  out  of  great  oautio;i, 
a  court  of  equity  permits  tbe  eitlui  pu  IrvM 
to  elect  within  a  reasonable  time  whether  ha 
will  disafflrm  the  sale.  TItorruu  i.  Janet,  84 
Ala.  804,  After  the  foreclosure  there  la  no 
property  right  in  the  mortgagOT;  nothing 
that  can  be  levied  on  or  sold  or  assignedT 
We  do  not  now  refer  to  the  statutory  right 
of  redemption  amended  l^  the  Acts  of  lESft- 
S9,  p.  794,  but  to  tbe  redemption  rights  of 
the  mortgagor  growing  out  of  the  transaction 
under  consideration.  He  has  tbe  option  to 
ratify  or  disaffirm,  and  no  one  who  was  not 
of  tbe  equity  of   redemption,  or 


his  privies,  at  the  time  of  tbe  foreclosure  br 
sale,  and  who  has  not  In  some  way  estopped 
himself,  can  assert  this  election.  The  onlr 
purpose  and  effect  of  a  dcOVe  aettlilg  atlm 
the  sale  is  to  resiore  to  htm  the  equity  of  re- 
demption, and  tbls  will  be  done  only  upon 
his  doing  equity.  If,  therefore,  after  th« 
foreclosure  of  the  mortgnge,  the  mortgagor 
sells  and  conveys  tbe  limds  to  a  third  person, 
he  la  not  In  a  position  to  ask  the  court  to 
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rnnt  this  relief,  or  to  eserclw  but  election 
Td  the  matter.  MeCaU.  t.  Miuh,  69  AIb.  487. 
U  the  bill  hid  been  amended  under  Cbancerf 
Rale  48,  and  averred  UiM  after  the  flliog  of 
the  bilt,  and  before  the  respondent  filed  hti 
answer  and  crosB-blll.  the  respondent  bad 
iold  and  couTeved  the  lands  to  William  H. 
Wbetatoiie,  anti  the  avemienta  had  been  sus- 
tained by  proof,  we  would  hold  that  defend- 
ant was  estopped  from  assertioK  the  right  of 
election,  and  complainant  would  have  been 
«ntltled  to  a  derrue  conflrming  tjie  foreclos- 
ure :  or  cnmplaineut  a)iKht  have  diamliBed ' 
his  bill  witjiout  prejudice,  and,  tbe  mort- 
Kage  being  valid  and  fullj  executed,  could 
bave  succeaafully  maintalDed  a  suit  In  eject- 
ment for  the  recover;  of  the  land,  without 
Inierfereoce  bj  a  court  of  equity,  at  the  snlt 
of  the  mortgagor.  An  answer  Is  Intended 
merely  to  bring  forward  a  defense  to  tbe  bill 
or  cross-bill,  aa  the  case  may  be,  and  the 
only  relief  Kranted  upon  a  mere  answer  is 
that  the  defendant  be  diHnlued,  If  proof 
had  been  oOered  to  lustain  thli  ground  of 
defense, — which  we  do  not  find  In  the  rec- 
ord.—on'  baviog  been  chatted  In  tbe  bill, 
no  ainrmative  relief  on  Ihis  ground  could  be 

f ranted  for  Ibe  want  ol  proper  avernient 
t  has  be«n  seiileii  by  numerous  decMont 
UiB<  he  who  comes  into  a  conrt  of  equity  for 
relief  must  do  equity,  and  this  rule  has  been 
itrlctly  applied  In  all  cases  when  ibe  com- 
plslnant  has  applied  to  be  relieved  from  a 
cbarge  of  usurious  interest  Tbe  same  rule 
Is  applied  to  s  respondent  who  Keks  afflrma 
live  relief    by  «  croia  bill.       When    ibe 


10  do  equity,  by  oITerlng  to  pay  Ibe  princi 
pal  and  Irgal  InieresI,  hla  cross- bill  was 
wliboui  equity,  and  should  have  been  dls- 
m1«ed.  FuUi-n  Bank  v  Reaeh.  1  Pnlge, 
428.  2  L.  ed  708;  1  Pom  Eq.  Jnr.  ^  m-. 
3tMU  Branch  Hank  v.  Strotker.  IS  AU.  n-. 
Hidnil  *.  XntA,  16  N.  J.  Eq.  SOU;  Vattdrr- 
MM-  V.  HoCeomb,  17  N.  J.  Eq.  HT;  Bdnta  v.  El 
mart,  00  Ala.  S87;  Rogen  v.  2'orbut.  M  Ala 


e  first  iDqulry  is  to  tKertaln  the  pisce  of 
ine  contract.  Tbe  facts  In  tbe  case  of  Far 
rior  T.  Ntv  Engt-itid  ilortg.  Steur.  Co..  88 
Ala.  277,  were  slmost  Identical  wllh  llioee 
Id  the  present  case.  In  Ibe  second  parsgrnpb 
of  the  opinion  In  rhat  case  this  court  saiti: 
"The  Mil  shows  on  Id  face  nith  sufflcieni 
critalnty  that  Ibe  notes  and  morlgage  were 
prfiumptlvely  executed  and  dclivereil  lo  tbU 
Stale.  Tbcy  all  hear  date  Aptll  IS.  I88fl. 
Ibe  notes  and  mortgage  alike  being  dateil 
In  Alabama,  There  Is  contslncd,  moreover, 
In  tbe  iKidy  of  the  mortaa^e  Ihla  declaration: 
"It  Is  further  agreed  oetween  the  parlies 
hereto  ihai  (he  notes  herein  deecrlbed  and  tbl- 
mnrl|(ai:e  shall  be  governed  and  coQSIiued  bv 
and  uniter  tbe  lawt  of  tbe  Stale  of  Alsboniii. 
where  Ihesame  la  made;"  the  word.  "mHde." 
as  brre  used,  obviously  meaninn  "executed," 
and  Ibe  latter  word  involves  the  act  of  de- 
livery. The  aclcnnwledftmeot.  morenver, 
Inki'D  befoie  Ibe  notary.  Imports,  In  express 
words,  that  tbe  grantor  executed  tbe  mort  I 
18L.  R.  A, 
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were  made  payable  In  New  York.  The  loan 
of  the  money  and  tbe  taking  of  the  security 
by  mortgage  were  prima  &cle  executed  in 
Alabama. ' 

The  aTermenti  of  tbe  original  bill  in  tbla 
snlt  are  substantially  the  same.  Does  the 
proof  sustttln  these  allegations,  or  doea  it 
support  the  amendment  to  tbe  bill,  which 
alleges  the  transaction  to  have  been  executed 
Id  New  TorkT  There  can  be  no  doubt  that 
the  evidenoe  fixes  Alabama  as  the  loeai  can- 
traetat.  The  praaumption  arising  from  tba 
written  instruments  la  fnlly  suatained  by  iha 
facU  testified  to  by  Oaddis,  none  of  which 
are  disputed  In  any  way  by  the  testimony  of 
any  other  witnese.  The  application  for  tbe 
loan  was  made  In  Alabama;  the  money  waa 
paid  to  the  borrower  In  Alabama,  upon  the 
execution  of  the  notes  and  mortgage,  wbtcli 
waa  done  In  Alabama,  and  at  the  time  of 
their  execution  and  in  consideration  thereof. 
Prior  to  that  time  all  that  had  been  done  was 
metely  preliminary.  Some  of  these  prelimi- 
nary acta,  such  as  making  out  tbe  applica* 
tlon,  bad  been  performed  In  Alabama ;  otiiera, 
such  as  the  payment  of  -  the  moner  by  th« 
loan  company  to  the  Corbln  Banking  Com- 
pany, were  done  In  New  York.  The  Cor- 
bln Banking  Company  did  nut  receive  the 
money  from  tbe  lender,  or  hold  it  as  tba 
agent  of  Qie  borrower.  As  yet.  tbe  borrower 
had  no  claim  upon  it,  and  the  Corbln  Com- 
raa  not  reBponsible  to  the  borrower 
_  use.  The  check  sent  out  to  Alabama 
payable  to  Gaddis,  not  to  Sewell,  the 
borrower.  It  was  to  be  paid  over  to  the  Iwr- 
rower  after  he  had  executed  the  contract 
by  giving  a  note  and  mortgage  upon  the 
property  designated  In  the  application,  and 
which  was  altuated  In  Alabama;  but,  until 
this  was  done,  there  waa  no  contmct  for  the 
loan  to  Bewell,  which  Scwell  could  enforce 
against  anyone.  The  negotiation  ended 
In  a  contract  when  tbe  note  and  mortgnge 
were  executed  by  Sewell.  The  proof  aliuwa 
that  the  note  and  mortgage  were  not  made 
and  lent  to  New  York  for  delivery  before 
the  payment  of  the  money,  but  the  contrary 
is  true.  Tbe  money  was  sent  out  to  Alabama 
before  tbe  execution  of  the  notes  and  mort- 
gage, and  then  and  there  paid  over  upon 
their  execution.  Until  then  the  money  was 
not  aubject  to  bis  order.  Oaddis  further 
testifies  that,  by  previous  arrangement  with 
the  Corbln  Banking  Company,  he  was  paid 
in  caab  by  tbe  company,  for  his  services  in 

fTocuringthe  loan,  8  per  cent  on  tbe  amount 
oaned.  He  further  aayn:  "I  received  the 
mortgage  and  notes  from  said  Sewell  ot  the 
Instance  of  the  Corbln  Banking  Company  of 
New  York,  and  sent  tbem  to  t^e  Corbln 
Banking  Company  in  New  York."  "I  lind 
the  mortgage  recorded  after  It  was  dellrcred 
to  me." 

Having  arrived  at  the  conclusion  that  the 
contract  was  made  In  Alabama,  the  stipula- 
tion to  pay  8  per  cent  Interest  waa  In  accord- 
ance witb  the  lex  loci  eontractni.  If  a  valid 
contract  where  made,  it  is.  as  a  general  rule, 
valid  everywhere.  Under  a  valid  contmct, 
partica  mav  agree  for  the  pnTineut  of  sucb 
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nim  of  InterMt  u  may  1>e  allowed  bj  the 
Uw  of  tb«  place  of  maklog  or  perfonnaDce 
<rf  tli«  coDtnct.  Thfa  propoamon  la  oon- 
cedad.  i>i!pau  v.  Htmfhrm,  8  Hart.  (N.  8-} 
aT;  AndreiM  f.  And.  SS  U.  S.  18  Pet.  78, 
10  L.  ed.  671  9  Kent,  Com.  |  400;  Htmriek 
T.  Aiidreu*,  9  Port.  (Ala.)  80;  OomtMU  t. 
Bae  County.  96  U.  S.  51,  24  L.  ed.  681 ; 
Bitehtoek  v.  U-nit«d  Stole*  Ban*,  7  Ala.  483. 
Proof  without  allegation,  or  allegation 
without  proof,  does  not  authorize  relief. 
The  t^l^gaia  ukd  ptvbata  must  correspond, 
and  both  be  sufficient.  Are  the  pleadings  to 
condition  to  entitle  plaintiff  to  the  b«ieflt 
of  the  coDcliuIoD  reacbed  from  the  erldence 
M  to  the  Imui  eontraetut  f  W«  hare  stated 
tbem  aa  the;  appear  in  the  record.  The  orig- 
inal bill  averred  that  the  oootract  waa  made 
in  Alabama.  By  adding  an  amendment,  it 
was  averred  that  the  contract  was  made  in 
New  York.  The  fint  aTermeni  waa  not 
atrictcen  out.  Both  averments  are  tn  tbe  bill, 
Inconaistent  and  repugnant  to  each  oUier  aa 
thej  are.  The  answer  is  in  the  same  condi- 
tion. The  original  answer  to  tbe  original 
bill  admitted  and  averred  that  tbe  contract 
was  made  in  Alabama,  and  tbe  defense  waa 
usury,  under  tbe  law  of  Alabama,  and  also 


business  or  authorized  agent,  aa  required  by 
tbe  CouBtitutioD  and  laws  of  Alabama."  To 
avoid  the  effect  of  thie  defense,  undoubted!;, 
ttie  bill  was  amended  so  as  to  aver  tbe  con- 
tract was  made  In  New  York.  To  meet  the 
force  of  the  amendment  made  to  tbe  bill, 
teepondent,  both  by  answer  to  the  amend- 
ment and  plea,  admitted  and  set  up  that  the 
contract  was  made  In  New  York,  and  pleaded 
.  tbe  New  York  Statute,  which  declarea  con- 
toacta  for  a  higher  rate  of  interest  than  6 
per  cent  to  be  null  and  void.  Tbe  original 
answer  remains  as  flrst  drawn,  admitting  and 
averring  tliat  the  contract  was  made  in  Ala- 
bama. No  objection  was  taken  bj  either 
party  for  inconsistenc;  tn  the  pleadingH. 
We  "know  the  distinguished  couusel  repre- 
■entlag  the  parties  to  this  cause  did  not 
overlook  or  fall  to  appreciate  the  condition 
of  tbe  pleadings.  They  were  left  in  this 
condition,  no  doubt,  intentionally.  At  the 
time  the  pleadings  were  framed,  and  when 
the  cause  was  submitted  for  decree  In  tbe 
chancery  court,  no  adjudication  bad  been 
made  by  this  court  construing  the  constitu- 
tional and  statutory  provisions,  which  pro- 
hibited the  doing  of  any  business  In  this 
State  bv  a  foreign  corporation  without  hav- 
ing "a  Known  place  of  business  and  an  au- 
thorized agent"  In  this  State.  Previous  de- 
cisions of  this  court  had  declared  tbe  con- 
stitutional provision  self-eiecutine.  and  the 
learned  counsel  did  not  know  and  could  not 
tell  what  waa  necessary  to  be  done  In  order 
to  comply  with  the  constitutional  rec]uire- 
ment.  Plaintiff  evidently  was  preparing  to 
meet  whatever  construction  the  court  might 

{lace  upon  the  evidence  In  construing  the 
tw  in  regard  to  foreign  corporations,  and 
respondents'  object  apparently  was  to  force 
plaintiff  to  shipwreck  in  either  aspect,  and 
lor  this  purpose  admitted  that  the  contract 
was  made  In  Alabama,  or  in  New  York,  aa 
18L.R  A. 
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ahowed  that  it  waa  a  New  York  contract, 
then  defendanta  would  Insist  that  tbe  ooo- 
tract was  void  under  tbe  New  York  Statute. 
Whether  correct,  or  DOt  aa  to  the  parpoie  of 
counsel,  the  pleadings  are  aa  atated,  and  tbe 
rigbta  of  the  partiea  under  them  aa  they  an 
muat  be  adjudicated.  An  amendment  to  » 
bill  is  a  mere  continuation,  and  the  who)« 
Is  but  one  bill.  In  the  case  of  loeketl  v. 
Hurt.  07  Ala.  200,  the  bill  waa  filed  in  a 
double  aspect— ilr«f,  asserting  a  right  to  re- 
deem lands  under  a  aherlff 's  sale :  and,  asc- 
«nd,  aseertlng  tbe  invalldl^  of  tbe  sberlff'a 
■Ue.  Tbia  court  bald  that  the  plaintiff  was 
entitled  to  relief.  In  tbe  case  of  Bag  v. 
Wombh,  06  Ala.  86,  refciring  to  tbe  case  of 
Loekttl  V.  Hvrt,  tupra,  it  waa  held  that  the 
inconsistencv  of  tbe  bill  in  the  latter  waa 
not  inquired  into,  because  the  aasignmenia 
of  demurrer  did  not  embrace  tbe  cause  of  re- 
pueuancy  In  the  bill.  We  bold  that  tb» 
failure  of  tbe  defendanta  to  demur  to  plaln- 
tifl'a  bill,  or  otherwise  object  to  it,  on  ac- 
count of  inconsistent  or  repugnant  allega- 
tiona,  was  a  waiver  of  the  delect ;  and.  If 
tbe  proof  shows  that  plaintiff  waa  entitled 
to  relief  under  either  aspect  of  his  case,  the 
court  below  erred  In  not  granting  relief. 
Our  conclusion  has  been  th^  the  Incus  ooii- 
tradia  waa  Alabama,  aod  that  consequently 
the  New  York  Statute  was  no  defense. 

We  are  further  confirmed  In  our  conclusimi 
that  plaintiff  is  entitled  to  relief  by  tbe 
leading  authorities  relied  on  by  both  appel- 
lant and  appellees  to  austaln  their  reapectiva 
contestations.  The  facts  in  tbe  case  of  Ohap- 
man  v.  Bebertrnm,  6  Paige,  «n,  8  L.  ed.  1\W, 
were  that  Robertson,  a  cltlxen  of  New  Yorit, 
being  In  England,  applied  to  Chapman  for  a 
loan  of  £800  to  be  secured  by  bond  and  mort- 
gage on  lands  in  New  York.  It  was  agreed 
that  Robertson  should  return  to  New  York 
and  execute  bis  bond  and  mortgage,  and  have 
the  same  recorded,  and  transmit  It  to  com- 
plainant in  England,  and.  upon  receipt  of 
the  security,  the  £600  were  to  be  depoaited 
in  London,  with  Robertson's  bankers,  tog 
his  use.  On  a  bill  filed  In  New  York,  tbe 
same  defense  was  made  as  in  the  present  case, 
viz.,  that  tbe  contract  was  made  in  England, 
and  tbe  money  payable  in  England,  and,  be- 
ing in  violation  of  the  Usury  Laws  of 
Snglaud,  tbe  contract  was  void.  Tlie  court 
held  that,  the  security  being  upon  land  situ- 
ated in  New  York,  the  place  of  the  domidl 
of  the  mortgagor,  although  the  money  waa 
payable  in  England,  the  contract  was  gov- 
erned b;  the  laws  of  New  York,  and  the 
plaintiff  was  granted  relief.  Theconclusion 
of  this  decision  has  been  followed  in  other 
courts,  and  adopted  as  a  sound  conatructlcm 
of  the  law  applicable  in  such  cases.  Dugait 
v.  Levnt,  12  L.  Rv  A.  S3,  79  Tex.  346;  JVew 
England  Mortg.  Seeiir.  Co,  v.  MeLaugliUn 
{in  MS. ,  from  Supreme  Court  of  Oeor- 
gia,  October  Term,  1890)  ;  Boone,  Hortg. 
g    66  ;    Hitthmk    v.     Onittd    ataiet    BaiJt. 

We  am  aware  that  the  soundneaa  of  Ifaa 


lan. 
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naaonlng  in  the  declBloD  Id  Ohapmatt  t. 
Jioberlton,  tupra,  hu  been  quMtloned,  and 
Jonea,  Id  hi*  vork  on  Horl^ges  (toI.  1. 
63  000,  061),  taja  it  tuu  been  overruled. 
Host  of  Uke  ButdorUieslwhlch  criticise  tbe 
principle  of  Uw  laid  down,  genenllj  concede 
tbe  correctDeM  of  the  coDcluifon  of  the  learoed 
chancellor  wbo  rendered  the  decision  in  tlie 
cue  of  OAapman  v.  Bobtrtion.  Jvdoe  Stotj 
(Confl.  L.)  In hii criticUm  (kc  S98e],  refer- 
ring to  tbe  CMe  of  C/tapman  t.  Sniertton, 
•ayi:  "The  decision  Itself  teems  veil  esp- 
ptnled  In  point  of  principle;  for  the  parties 
intended  tnat  the  wnole  transaction  should  be 
In  tact,  aa  It  vas  in  form,  a  New  York 


tract,  governed  bv  the  laws  thereof,  and  the 
npamailef^flAtmuthxTetobevuUU.''  The 
italics  ara  onis.    Tttere  are  no  facta  In  tbe 


>,  except  thcoe  which  arise  from  the  mak- 
ing of  the  note  and  mortgage  In  New  York, 
which  authorize  the  assumption  that  the 
money  waa  to  be  repaid  In  New  York.  The 
two  dlller  as  to  the  place  of  payment;  Btor; 
holding  It  to  be  a  New  York  contract,  and 
CiHiaeqaently  the  place  of  payment  presnnip- 
tlvely  waa  in  New  York ;  toe  former  holding 
that,  as  no  place  of  pajment  waa  fixed,  the 
law  fixed  It  In  Englaikd ;  but  further  held 
that  although,  as  a  mere  personal  contract, 
It  would  be  wholly  Inoperative  until  It  was 
received  by  the  lender  In  England,  where  tbe 
money  was  then  to  be  deposited  with  the 
borrower'a  banker  for  bis  use,  yet,  on  ac- 
count of  the  character  of  tbe  property,  being 
real  or  heritable  property,  and  the  further 
tact  that  the  mortgage  was  executed  in  New 
York  upon  property  In  that  State,  and  being 
valid  by  the  lax  t^tiM,  which  waa  alio  the  law 
of  the  aomicil  of  tbe  mortgagor,  it  waa  the 
duty  of  the  court  to  give  full  effect  to  tbe 
security,  without  reference  to  the  Usury 
Iaws  of  England,  which  neither  partv  in- 
tended to  evade  by  tbe  execution  of  the 
mortgage  upon  the  lands  in  New  York. 
It  la  Inalstea  by  appellant  that  the  rule  de- 
clared In  CMpman  v,  Bobtrtton  Is  fully  aua- 
tained  by  principle  and  authority,  and  ap- 
plies In  the  present  case :  and.  on  the  other 
hand,  It  Is  Insisted  by  appellees  that  Ohap- 
nan  v.  Roberiton  is  not  baaed  upon  sound 
principles  of  taw.  hat  been  overruled,  and 
that  Story's  critlcfsnw  are  well  founded. 
We  have  cited  both  authorltiea.  because  both 
sustain  our  conclusion,  io  far  aa  granting 
relief  to  plaintiff. 

In  the  case  of  Hiteheoek  t.  Unittd  Stala 
B-i7ik,  tupra,  the  court,  referring  to  the  case 
of  C^ptuan  V.  Robertson,  0  Paige,  held  that 
tbe  facta  of  the  case  were  sufficient  to  fix 
New  York  aa  the  loeat  eontra^ui.  It  says : 
"There  the  facta  were  substantially  the  same 
aa  In  the  preceding  oaae,  with  the  additional 
fact  (which  also  exists  In  this  case)  that  a 
mortgage  waa  executed  by  a  debtor  on  lands 
lying  In  New  York,  the  place  where  the  cxm- 
Vact  waa  made,  though  to  be  performed  In 
England.'  The  court  further  held  that  "the 
cases  cited  from  B  Hart.  (N.  S,)  [Depau  v. 
BvmpltTj/M,  mpra^.  and  6  Paige  are  Identical 
with  this,  ana,  in  our  opinion  dettrmine  ihe 
low  wmvUy."  Tbe  italics  are  oura.  If  the 
principles  declared  In  the  caae  of  Chapman 
T.  Itc&TUonKn  correct  ft  is  tbe  dutr  of  this 
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court  to  hold  the  security  valid,  without  ref- 
erence to  the  CsuTY  I^wa  of  New  York. 
On  the  other  hand.  If  tbe  facta  of  the  caae  in 
C^utpman  v.  Robtrttan  are  sufllclent  to  fix  the 
loeu*  ermtrattv*  In  New  York,  at  held  by 
Btoiy,  and  bythheourt  InTAla.,  *upfa.  then 
the  facta  of  the  case  under  consideration,  as 
we  have  shown,  are  much  more  potent  to  dx 
the  laau  tMUraeita  in  Alabama ;  and,  this  be- 
ing establlsbed,  it  is  conceded  the  parties 
could  contract  tor  either  rate  of  Interest, 
without  regard  to  the  TTsurv  Laws  of  the  place 
ol  payment.  The  case  before  us  does  not  re- 
quire an  ad  judication  of  the  queationwhelJier, 
when  the  loev*  eetUraetv*  and  lo<m»  lalittioni* 
is  wholly  in  the  lame  State,  and  where 
usurious  coDtractt  are  declared  void  by  stat- 
ute, and  tbe  debt  it  secured  by  a  mortgage 
upon  propwtr  In  another  State  where  a 
higher  rate  Of  iotereat  Is  legal,  the  parties 
may  legally  contract  for  the  higher  rale. 
Anything  we  might  tar  onthitBubJect  would 
be  regarded  at  mere  dictum,  inasmuch  at  we 
hold  the  preaent  contract  to  have  been  made 
In  Alabama,  and  In  this  letpect  the  conclu- 
sion of  this  court  differs  from  that  reached 
In  the  case  of  Dugan  v.  Leuit.  The  caae  of 
Dugan  V.  Laeit,  tapra,  was  very  similar  Io 
the  case  under  consideration,  and.  if  the  facta 
bad  been  detailed  literally,  probably  the  two 
would  be  identical  in  all  respecte.  The 
Texas  case  regarded  New  York  aa  the  loeui 
contraelu*  and  loeu*  'mlvtioTii*,  and  followed 
OAapma*  t.  Bobtrl*im,  tupra,  citing  other 
authorities  sustaining  It  Jiidgt  Henry,  by 
whom  tbe  opinion  In  the  Texas  case  was  ren- 
dered, brings  forward,  at  an  additional  ar- 


He  says  there  it  no 
reason  whv  their  maUnz  their  contract  in 
one  Btate  instead  of  in  the  other,  nor  why 
their  making  It  payable  In  one  Instead  of  In 
the  other,  £ouIa  nave  a  oontrolling  influ- 
ence over  the  question.  Doing  either  will, 
In  the  absence  of  other  evidence,  terve  to 
show  their  purpoae.  and  control  the  result. 
But  not  ao  when  they  otherwise  distinctly 

firavlde.  or  when,  from  other  facta,  their 
ntentlon  can  be  more  Mtisfactorllr  ascer- 
tained. The  general  rule  is,  the  validity  of 
a  contract.  Is  determined  by  the  place  of  the 
contract,  and  tbe  Intention  of  the  parties  only 
looked  to  In  construing  the  contract,  or,  as 
forcibly  put  in  brief  of  counsel,  the  "venue 
of  the  agreement  determines  its  validity,  and 
not  the  venue  of  tbe  intention."  OvUtedgt  v. 
Jfapitr,  02  Ala.  6SS.  The  necessities  of 
trade,  onmmerce,  and  progress  may  demand 
that  the  principle  of  m^italis  mtUandii  be  ex- 
panded and  applied  to  other  things  "than 
names,  offices,  and  tbe  like."  Tbe  evidence 
falls  to  establish  that  tbe  plaintiff  charged 
any  higher  rate  of  Interest  than  8  per  cent. 
There  is  no  evidence  tending  to  show  that 
plaintiff  knew  of,  waa  connected  with,  or  In 
any  manner   Interested   In,  the   commissions 

Said,  or  agreed  to  be  paid,  to  Oaddis  or  tlie 
orbin  Banking  Company  to  procure  the  loan. 
Cuinv.  Nea ElnglaTid Mmig,  Stew,  Co,  (Ala,) 
8  Bo,  Rep.  888;  CaU  v.  Fitimer,  116  U.  f 
101.   29  L.  ed.   060.     Under  the  recent  d 
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•llioiu  of  JMUM  ▼.  JUtnburffh  A.  L.  Xortg,  I  poraUona  ahall  hkve  a  known  plK*  91  but- 
Cto.   (Ala.)   and  JVm»  Awland  Jfortp.  Saeur.    dbh  and  autlioHzed  aMot. 
6«.  T.  Infffom  (Alft.),  boUi  fnHB.,  the  aver-       Aen-Md  and  ivmaniM. 
inrnt<  nnil  proof    ihow    a    compi lance  wltb        Wklkar,  J.,   did  not  ait 
Um  law   wolch  reqairea   tbat   loraign  coi- 1     RelieariDg  denied. 


NEW  YORK  COURT  OF  APPEALS. 


Correlfa  GILHAN,  Betpt. 
Preble  TUCKER,  Appt. 

{ N.  Y > 

1.  Actatnto  lavoldaa  d«pi!iTln(ttu 
bla  propertr  without  dm  proceaa  of 
law  wUoh  proThtot  that  U  a  title  to  re*!  ettate, 
puTCbaaed  at  «zc«ution  aaie,  la,  at  the  ratt  oi  tbo 
judcment  debtor,  adjudged  iiAA,  ito  Jadcment 
■ball  be  of  no  tileot  unleae  within  twen^  day*  Um 
plaintiff  part  to  tlM  purchater  at  tuofa  lala  or  bla 
crantee  tbe  amount  of  the  Ud,  irlth  Intenat  aod 
«oalaofdereDdln«lbe  title  acquired,  and  that.  Id 
the  efent  <d  plalDtlll'a  failure  to  par.  tbe  title 
aball  be  ralM  In  the  grantee;  especlaUr  ao  irbere 
the  Judgment  debtor  would  derive  no  beoeSt 
from  the  parment  becausetbeannulnunitotthe 


Mle  would  revive  the  lien  of  tba  original  Jnd(- 
ineDt,andan  aaatgaeebBi  a  right  to  reoovettnUB 
hli  grantor  the  amount  paid  fai  tbe  land. 
I.  Pi-oparliy  rlfbta  ars  created  k^  the 
readiUonafaJiids^nat.  which  the  L(«la- 
lature  ha«  no  power  to  leaoh  and  <kairoj. 


APPEAL  br  deFendSDt  from  an  order  oF  tbe 
Oeneral  Term  of  tbe  Superior  Court  for 
ihe  City  o(  New  York,  affirming  an  order  of 
the  Special  Term,  wblcb  denied  hfs  motion  for 
an  order  declariog  the  Judgment  obtained  by 
plainUS  to  be  of  do  force  or  effect  because  of 
plaintlirs  failure  to  complv  with  tbe  provia- 
lonsofCode  Cfv.  Proc  g  lUO.  Aglrmti. 
Tbe  facta  are  atated  Id  the  opInloD. 


ne  doctrlDB  of  eoccot  emiXor  appUee 
purohaaer  of  reel  eetate  at  a  eberilTi  nJe  on  eieou- 
tion.  Froet  v.  Tunken  8av.  Bank.  tO  M.  T.  USj 
Freeman,  Ezeoutloot,  UT.  I  DOi  S.  Y.  Code,  I  lUO; 
K.  r.  Const,  art.  1,  t  ■:  Weatervelt  v.  QragH.  U  N. 
T.IW;  Cooler,  Oonat.  Llm.  SU;  Woodoook  v.  Boi- 
Mt.  I  Cow.  Til;  Dar  ▼-  Baoh,  ST  N .  Y.  £6;  Code  Civ. 
Fnra.  I  un;  PUee  v.  Riler,  SB  N.  Y.  1. 

flection  lUO  at  tbe  New  York  Code,  aa  amended 
br  i  t,  cbap.  681,  of  the  Iawb  of  IStl,  hai  no  appli- 
cation where  r^af  U  aought  agalnat  a  traudulent 
actof  tbe  defendank  UalntjTe  v.  SaDford.tH. 
T.  Civ.  Proa.  -JX, 

Rei«u(anM  of  tlw  eourt  Eo  annul  a  ttofula. 

Courta  are  eitremelr  raluotanttopaaaupon  U>e 
eomtltutloDatltr  ot  a  legMatlve  euaetment,  and  In 
on  earlr  oaae  JA*,  J'tMtlw  JohtMon,  epeaUug  tor  tbe 
HewTorkCourtof  AppaalB,aBld:  "We  ought  not 
to  pen  upoD  the  queMon  ot  the  eonatltutlooaliir 
«raatatut«,ii>ile«the  detennlnauonof  the  point 
k  neceesarr  to  the  determinatlOD  ot  the  cauae." 
Vnea  v.  Tord,  0  N.  Y.  ITS. 

Courts,  at  leut.are  bound  to  reapeot  what  the 
people  have  seen  fit  to  preaerve  by  oonetllutloaal 
enactmeot,  natll  the  people  are  unwtae  eoougb  to 
nndothelrownwork.  Allor  v.  Warne  County  Au- 
ditors, 43  Hloh.  TO. 

Before  the  Judldarr  can  wltb  propriety  deolare 
an  Act  of  the  Leglilatun  uneonatltutloiial,  aonae 
■hould  be  preaentsd  In  whloh  then  t*  no  rational 
doubt.  Bunk  of  Newbern  v.  Taylor,  1  law  Bepoe. 
HO;  t:z  parU  H'Collum.  I  Cow,  fifiO;  SUM  v.  Beld,  1 
Ala.  BK.  at  Am.  Dec.  «. 

Tbe  delermlnlng  of  a  queatlon,  Involving  tbe  In- 
qulrr  whether  an  exercise  of  power  br  the  legis- 
lative departmeot  of  tbe  State  li  oonsUtutloiud,  1« 
nadlly  conceded  to  be  not  only  a  matter  ot  dellca- 
oy.  but  of  stave  Import,  and  demaudii  the  moit  de- 
libente  and  mature  consideration .  It  sbould  not, 
moreover,  be  deolded  but  In  casta  ot  dear  neoes- 
■Ity,  and  where  the  obaracter  of  the  aot  done  Is  In 
plain  and  obvloua  cou41otwlth  the  Conslltutlou. 
UL.aA 


It  has  been  aptly  said  to  be  an  Inquiry,  ■Vbether 
tbe  will  of  tbe  ropreeentatlvea,  as  expreaMd  In  the 
law,  d  or  la  not  In  oonHlct  with  tbe  will  of  tbe  pw>- 
ple^  aa  eipreoed  In  the  ODnstltutlon."  lane  v. 
Xtoman.  4  111.  »8, «  Am.  i>ec.5i8. 

Where  a  Judge  Is  aaUalled  upon  full  oondder^ 
tlon  that  an  Aotof  the  WWaturetaoantrary  to 
the  Federal  Oonatltutlou,  tbe  supreme  law  wblah 
he  la  bonod  to  obay.  and  wbleb  moat  i»«TaU  over 
any  Aot  that  oomaa  In  oaoHlot  and  oannot  stand 
with  tt,  or  la  for  any  other  reason  invalid,  he  has  no 
choloe;  andaUthattoleftblmleboMMlrandtaar- 
leaelytodohtadulT  fromthefaltbtuldlaabargaot 
whtchDOuprigbtJudgecansbrlnkltbewould.  On 
tbe  other  band,  ajudge  should  not  auffer  hlmaatf  to 

or  Invalid  on  InsutLotent  grounds,  bf  a  morbid  ap- 


orlbcd  to  tbo  want  of  a  Just  and  proper  sense  of  Ju- 
dicial duty,  Begeula  of  Unlveialtr  v.  Wllllama, 
•  QUI  *  J.  MB,  n  An.  Dec.Tfc 

It  Is  clear  that  statute*  paned  agaliat  plain  and 
obvious  prlndpies  of  oommOD  right  and  oommon 
reason  are  Bbsalut«])i  null  and  void,  so  far  as  ttaer 
are  oaloulatad  to  operate  ag 
Ham  V.  H'Claws,  1  Bar,  ^ 

Nor  will  a  ooun  IWeo  to  an 
oooatltutlaiullty  of  an  Aet  br  a  pariy  wboae  rigbia 
It  don  not  altett.  and  who  ha*  tbenfore  no  Interest 
in  defeulDg  It,  People  v.  Bennelaer  *  8.  K.  Co.  U 
Wend,  lis,  80  Am,  Dee.  88;  Cooley,  Const.  Um.  UT. 

A  statute,  it  bM  been  sakl.  1*  JudleJally  beld  to  be 
uDconstltutloDal,  beeause  It  I*  not  within  the  soope 
of  leglilatlva  authority;  It  may  eltbn  propoee  to 
acoompUsh  something  problblted  br  the  Conatltu- 
tioD,  or  to  aooompUth  some  lawful,  and  even  lan- 
dable.  object,  brmeaoeiepugnanttotheOiiHtltu* 
tlon  of  the  United  Slate*  or  of  the  State.  Com.  r. 
Clapp,  B  Gray,  IT. 

A  law  that  I*  unconstitutional  le  so  beoaupe  It  1* 
either  an  assumption  ot  power  aot  legislative  In  Ita 
nature,  orbeoatneltlslnoonslstontwtthBc 


V.  Uaiwdl.  IT  Pa.  Ul,  4ii«;  Cooley,  CoiM.  Um.  Mh 
ed.  ai,  and  neU. 


1.  Google 


Siu4t>  (or  appeUait: 

aMtioa  144(rof  the Oodeof  OMl Fneedare 
-li  not  ft  rlcdfttloo  of  wy  eosstilttUoMl  pnrll- 
4ca  of  tUa  State,  or  of  the  United  StMM. 

Bj  tt  ft  mKt  hftTing  paid  uid  extltigiiUMA 
tke  (Mt  <d  a  Mwdftnt  IB  an  «Becutioii,  «d  re- 
-crivW  ft  deed  «<  the  debtor's  land.  H  the 
'driXorreeaaMthe  tUle  to  tbe  land,  he  rnsit 
p«;  bft^  tbe  amooat  of  Ibe  debt.  Is  other 
word*,  the  pciaoo  pwiu  the  debt,  la  eaee  ot 
the  EaUore  of  Ua  tlUe.le  ^eo  •  weeks  of 
-eqniuble  Hen  on  Ibe  deblot'e  land,  and  ta  not 
to  be  dcnrealtfd  of  the  title  bf  tbe  debtor,  ontess 
■that  Hen  h  paid. 

See  JfaTeim  t.  aanforS.  6*  N.  T.  681 


k.  Con.  en  GcuA  CoHtr.  V». 

WhCBe  the  LMUatnie  nlcfat,  vitboat  aaj 
rtoiatkNi  of  the  OoMUtatton,  OftTe  asthorUed 
«aR^  coodoct  on  the  part  of  pablic  offloen, 
b  BMf  ratiiy  and  nBdate  «ich  cwduct  by  ft 
^ohaeqaant  Act. 

A<r*.  r«ndifMtt,  n  Sow.  Fr.  Mi;  S»tim 
T.  Bane.  10  CenL  Jtep.  iU.  WJ  S.  Y.  ms 


T.  l%ogMtm,  71  N.  T. 
Oli,  »  RTt.  MS. 

ifr.  BvarwM  P.  WltMUv,  wHh  JT^Nn. 
Toekar.  Hardr  *  W»lnw>fK^*>  ^^  for 

appellaot: 

Th*  Lwfaiatere  bad  power  to  seKnlate  the 
formof  cEeezeeatkm,  aad  It  also  bad  power  ta 
DMalata  tte  nmtAf  al  pattiee  aggiieMd  bj- 
delects  of  fom. 

Tbit  li  la  (Mot  analogy  to  the  antboritlee 
which  bold  that  the  LeelBleture  hie  power  to 
pass  a  BtatDte  oiuliigdefectetn  proceedings  for 
the  nie  of  propertj  for  non-parBieat  of  uzet 


Jaekton,  9S  N.  T.  591;  Biuim  t. 
Oenl.  Bep.  SH  U7  N.  T.  W;  WUUavu  y. 
Albany  OMintg  Sapn.  133  D.  B.  154,  U  L.  ed. 
1088;  ir*m  T0rb  SO.  M.S.  0».  ▼.  Van.  Horn, 
67  N.  T.  4T8:  Ptotik  t.  IWwr,  117  N.T.  887. 

PrevicMM  to  1887  It  waa  the  iaw  of  this  State 
that  a  mortgage  or  othw  aeooritj  taken  upoaa 
loao  of  noan  at  a  wnrioas  rate  was  toU. 
Neverthelew  ft  was  also  tbe  law  that  a  part* 
aeeUng  equltriile  reUef  la  lafereoee  to  eoob 

'-  Teaiseeuil^waiobttged,  asaooodiUoB 

inlng  thia  relief,  to  twder  the  aaaonnt 


BMtnnoi 
m  obtainlD, 


WlMrtftAMproeeNof  law. 

Vhet  ooaaUtaitea  da*  prooeM  ot  lew  baa  been  ai> 

'teMUTalr  dtf ned  In  DeKf^  rederal  Oooetltutlinw 


n  ot  tbe  poveia  ot  goverameat  u  tbe 
'    e  ot  tbe  lew  pemlt  and  eaBctlon. 
r.  OfHrltr.  S  Hm.  U.  H  Aib.  L.  Vxg.  K. 
«.  m  Sz  fiarta  Ab  Fook,  U  CbL  «E. 

■I  Mapto  multes  tbat  a  peeeoa  ihoaie  be 
beenaM  tate  coait  and  bare  aa  oppeitonlir  to 
peeve aarCaet to UiproteetlaB.  PeofiieT.  HMas 
•Coaatj  Snpia.  TV  N.  T.  Ml. 

MlawteiMngutarec 


leoCjDdloiBl 

bakBD  Lead  •  Imp.  Od.»  U.  B.  U  Bow.nt,  U  Led. 
-aoe  Bi^er  T.  Bellr,  SPa.  Uk  Beee  t.  Walertown, 
■m  n.».l»  WaU.  ua.  a  J,,  jed.  m  Veatarrell  v. 

SMMt.  It «.  T.  «(•,  a  Wal  piwMdtDc  uDdK  d  too- 
>tl(mot  a  eoditQIewecunb  t.  Bnltu.  1  Chsnd.  n>i 
ilDlttidles  to  aeooie  tbe  licU  ot  Malaooonliiicto 
-«■  fmw  ot  law  (Poieoiw  V.  BiMHlL  U  Mlob.  U8). 

Aelawof  UielBiUXB*  Ifeador.  1  Abb.  IF.  8.  nt; 

~      r.  Hoboken  land  •  Imp.  Co. 


r.  Hendmeoo.  4  Dot. 

L.  Ui  Tir>or  ▼•  Porter,  4  Hilt,  IM;  Wraehaioer  t. 
TeoplB,UH.T.40ai«DnMUi  t.  BelM.  B  VaM  *  B. 

MiBeaT.artwbeufaadAliap.Cp.wiiM'B'iatew 
•eaitfaiattbeilmeMtbensliiiKof  riabii    wu. 

btnaon  T.  Ialand,sr  C  K.  l  fet.  flU.  T  L.  ed.  BG8;  Ot- 

bon  t.  Sleholeoa,  (0  U.  a  U  Wau.  Mi.  20  j.  ed.  eas; 
"Ikjior  T.  tvtUK,  iwpra.'  Wrnebemec  v.  People,  IS 

S.  T.  STB. 

That  ft  aieaiie  a  trial  aooordbur  to  some  settled 
-eeane   ot   ^oeedore   b   not   unlTefsallj   tma 
~  '     s,lCnrt.C(X811;I>enr.Hoboken 
neadersoD,  and  Taylor 
r.  vaddri,  •  Y<n-  ne: 
■>,  lA  mk  Jones  T.  Beer 

UL.B.A. 


Ueadw,  1  Abh.  V-B.  nf>,b(tt  taoludM  amanarr 
ramadlea  HartlnT.llott,MD.B.U Vbeat.t«.«b 
ed.  t»i  dnUed  Stetai  t.  Tetreiia.  M  C.  S.  il  How. 
fl,  U  L.  ed.  4li  8e  Meedor  and  Oea  *.  Bobokea 
Lund  ft  bop.  Od.  atprs. 

CtiU  prooeedinsB  Aw  ooBtenpt  ate  aot  tnoluded. 
StBte  V.  Beobt,  nipre. 

■latata  Baklmt  tbe  propertr  owner  HaUe  toi 

offts  maiane  from  Ute  lOeeat  aee  of  moiietey 

>  tenant  Is  vaua.    Beetholt  t.  O'BWlr.  S  Hon, 

IS,  a  Am.  L.  Ben.  N.  8.  lU;  Dobbiat  v.  DBtMd 

States,  K  IT.  &  OK,  H  L.  ed.  WI. 

Aa  aaniaiieit  tor  arradloar  aadlwfrorlaa  streets 
lanota  takla(:<4  proper^  withoal  earn  aeoeutaa, 
or  vltbout  due  prooees  of  law,  PeoplaT.  BRXftl/s^ 
IH.  T.4W. 

Frlrate  propccty  mar  be  taken  br  S  otunmaiidMr 
tn  war  In  case  ot  exlgencTi  but  tbe  case  mint  be 
orient.  HltobeU  v.  Hannonr.  H  C  B.  U  How.  lU, 
It  L.  ed.  n.  And  eee  Bz  parte  VWigvt,  Tt  U.  a.  4 
WaU.1,  UL.ed.m:  Clark  ▼.  lflteheU,«t  Me.  gSL 

ProrWoiMforBtarobee  and  ■tfaurea  to  aid  Id  die 


JIc  riatt,  T  B«D.  aii  U  lat.  Rev.  Beo.  Ui;  Deo  V, 
boken  laad  AIntp.  Oo.  SB  O.  &  IS  How.  m,  U  Ik«d. 
874;  Amea  y.  Port  aoMD  Lev  D.  A  &Co.  U  Mteb.  m 

Bo.  pioeeeMe  tot  aataire  aad  aisessaien*  an 
withiii  the  dieatetion  od  tbe  Legislature  (Pullan  t- 
SloalaBet'.SAbb.tT.aMi  DaTldsonT.KewOrleane 
Adion. »  D.  B.  fr,  M  Ik  ed.  net,  bat  ConsTcaa  baa  no 
power  to  proTldefor tbe  abaolutefoiteltareof  land 
m  a  penaltr  tor  Ibe  non-parmant  of  tazaawltbout 
anT  mooaas.    MarUn  t.  8Dewd(n..U  OnM.  100. 

ACoaflaoatloDAatdoeS'aotBDthorlBeselsBieaBa 
wttbontdae  proeiw'of  law.    Hodason 


V.  HUlward.  8  QrsDt,  Oaa.  40& 

Oonarees  baa  DO  power  to  etiwrntas  a  board  at  >•- 
Tiaioa  to  nulUfj'  oonflrmed  Utlse.  Baluhert  v. 
Kelps,  TS  tJ.  8. «  Wall,  un,  u  I.,  ed.  au. 

A  trial  before  a  board  of  election  oflloera  Is  oet 
due  prooees  of  law.    Huber  t.  Belly.  BSFa.  112. 

Br  "wltbout  due  prooeaa  Ot  la*"  Is  maaot  all  the 
ruaraatees  aet  tortb  In  Oe  Blxth  Aiaeodmenb 
Janca  t.  Kemolb  I  Tex.  Kk  Joaes  r.  Meotes  U 


,Coe>^lc 


Smw  ToBK  Oonst  or  Affkua 


Oct., 


whldi  Itehad'kctiulljr  rocelTed,  iHth  Ug^  1q- 
(ermt. 

Limnntton  t.  Barrit,  8  Paige,  537,  8  L.  ed. 
281;  rujmwv.  R?U)«tt,  1  Johns.  Ch.  489,  1  L. 
ed.  202;  Fanmng  ▼.  Dunham,  5  Jotani.  Cb. 
133,  1  L,  ed.  1030. 

TbU  would  teem  lo  belo  complete  uialogr 
Ui  tbe  present  case.  A  statute  maj  be  constl- 
tutional  In  pan,  even  Ukoiwb  there  are  consll- 
tutional  obKctiong  to  another  pert 

Sedgw.  Stat  Conit.  413, 414;  Pte^  y.  Orem, 
eeN.X  398, 

.  Tlie  requirement  that  the  plaintiff  ahall  re- 
pay to  tbe  defeadaot  the  amount  due  at  the 
Bale  Is  valid,  for  tbe  effect  of  this  payment  waa 
undoubtedlj  to  eitloKiilah  a  debt  due  from 
(he  defendant  in  the  Qnt  suit,  the  plaintiff  in 
the  second. 

Melntgre  r.  Sanford.  89  N.  Y.  834.  3  N.  T. 
Civ.  Proc.  806. 

Mr.  Chau-lva  E.  Hofliea.  with  Mr, 
G«ar|te  B.  Fletcher,  for  respondent: 

Tbe  Amendment  ot  1881,  to  aection  1440  of 
the  Code  of  Civil  Procedure,  autfaorisea  an  un- 
lawful deprivation  ot  property  and  It  unconsti- 
tutional. 

Bee  ff«iin*)n  v.  TAland,  27  U.  8.  3  Pet, 
637,  7  L.  ed.  649;  Jtojior  v.  iWttr,  4  Hill.  140; 
Wtttenttt  T.  Oregg,  13  N.  Y.  203. 

If  the  Legislaiure  cannot  take  tbe  property 
of  A  and  give  it  to  B,  it  cannot  compel  A  lo 
pay  Biima  that  be  does  not  owe  under  penally 
ot  forfeiture  of  property. 

It  ia  difficult  to  perceive  how  any  egultabk 
dalm  can  exist  against  anyone  for  the  cost  of 
Toid  proceedings. 

Cooley,  TttXD.  ad  ed.  p.  668,  note  1. 

The  attempt  of  tbe  LeglBlature  to  charge 
properly  with  the  expenaes  of  an  invalid  pro- 
ceeding I'n  intitiim  against  the  owner.  Is  uncon- 
atitutional  and  void. 

anon  V.  0.  8.  R^fletU/r  Go.  80  Hun.  407; 
Walen  ▼.  WaU»,  4S  Hun,  319;  Union  IHtlM 
ing  Oo.  V.  Union  Pharmauutital  Co.  6  N.  Y. 


Bupj 


640. 


t*rhere  a  belt^rmeot  statute  went  so  far  aa ._ 
'attempt  to  create  a  lien  upon  the  properly  of 
the  adjudged  owner  for  tbe  purchase  money 
without  reference  to  Its  amount  or  to  tbe  bene- 
St  which  the  owner  had  deiived,  tbe  Act  w 
held  void. 

Madland  t.  Benlani.  U  Hinn.  873. 

Ho  a  tax  statute  which  bad  been  construed  _ 
ffiving  tLe  bolder  of  an  invalid  tax  title  a  lien 
for  "the  money  paid  upon  the  sale"  without 

Erd  to  the  question  whether  tbe  owner  » 
jally  liable  for  tbe  whole  ot  the  purchase 
money,  ae  representing  a  valid  obligation,  was 
held  void  if  such  were  the  proper  construction. 
Uart  V.  BeJiderton,  17  Mich.  318. 


in d  establish  against  a  party  a 

demand  which  previously  be  was  neither  le- 

eilly  nor  equitably  bound  to  recognize  and  sat- 
ty. 

Cooley,  ConsL  Law,  327;  Ohio  AM.  B.  Oa. 
y.^-Laekeji,  78111.  50. 

Tbe  Statute  makes  no  provision  for  a  judi- 
cial inquiry  or  for  a  Judidal  determination  of 
Mie  facts  upon  which  the  fotfeiture  la  predi- 
cated and  Is  therefore  void. 

Bee  2  Kent,  Com.  13;  Wmehamer  v,  fttmfe, 
18  N.  Y.  878;  Tajfor  v.  Porta;  4  Hill.  146: 
18L.R.A. 


OmpbU  V.  Evan;  4S  N.  Y.  806:  BothMU  t. 
Searing.  86  N.  Y.  802;  Cooler,  Taxn.  ad  «d,. 
466;  LaaUm  t.  ««£»,  7  L.  a  A.  184,  119  N. 
Y.  226;  Cooley,  Const.  LIm.  6th  ed.  444;  Itdt- 
V.  Andarton,  67  CaL  361;  Lowry  v.  Bainwater^ 
70  Mo.  1S2. 

Where  tbe  Leglalature  seeks  to  enforce  lh»- 
pertonnance  of  some  act  which  public  policj 
may  seem  to  require,  it  is  not  competent  tode- 

firive  the  citizen  of  his  rights  of  property,  sole- 
y  by  virtue  ot  a  legislative  enactment,  becausa* 
ot  his  failure  to  comply  with  a  prescribed  coo* 
ditlon. 

People  V.  oat,  90  N.  Y.  48.    See  also  BsMf ' 

V.  Wright,  3  0.  Oreene,  IS;  Sthatf  v.   Thato- 

(Hd.)  Jsn.  22,  1891;  Marthallv.  McDaniet,  13 

Bush,  878. 

It  thlt  were  a  coratiTe  statute.  It  would  be- 

iDTBltd. 

Bart  T.  Bsndtrton,  17  Utch.  818;  OromwM 
V.  MaeLwn,  123  N.  Y.  474. 

In  case  of  a  void  judicial  sale,  tf  the  lien  be 
a  valid  one  and  ia  iMsed  upon  an  equitable  or 
legal  obligation  of  the  owner,  it  is  just  that  ha- 
should  reimburse  the  defendant  to  the  extent 
to  which  he  has  been  benefited  by  tbe  di»- 
chargeot  the  lien.  This  result  may  bereacheii- 
by  compelling  the  owner  to  make  the  payment, 
as  a  condition  of  granting  relief. 

See  Howard  v.  North,  G  Tex.  290;  JcAnton 
V.  Caldma,  88  Tex.  217;  MeLauglUin  v.  Dart- 
iel,  8  Dana,  188.  Bee  also  MOhet  v.  Ellit,  4 
Litt  346;  Muir  v.  Craig.  8  Blackf.  392;  Havh 
kini  V.  MilltT,  20  Ind.  178;  Prie«  v.  Boyd,  1 
Dana,  436;  Jonei  v,  French,  92  Ind.  188:  Bhorf- 
T.  Start,  BSIod,  606;  BtnOei/  v.  Long,  1  Btrobh. 

In  another  claas  of  caaea  tlie  Legialainre  has- 
made  it  a  condition  ot  granting  relief  against 
void  tax  sales,  that  the  owner  shall  pay  all  tase* - 
assessed  against  the  property. 

The  validity  ofsucna  statute  waa  denied In-~ 

Wilton  V.  McKenna,  62  HI.  48.  Sec  Ora^- 
V.  Flanaftin,  21  Ark.  819;  Pope  v.  Maoon,  2S 
Ark.  644. 

Clearly,  however,  an  owner,  as  a  condition 
ot  reclaiminghis  property,  cannot  be  compelled 
to  pay  an  invalid  lax. 

Hart  V.  Smd^rton,  17  Mich.  318;  Cooley. 
Conai.  lim.  6th  ed.  468,  note.  See  also  Gon- 
uay  V.  Cable.  87  Di.  83;  Douglatt  v.  Flt/nn.  48- 
Ark.  88S:  Kelto  v.  Boberlton,  61  Ark.  897. 

It  has  been  held  to  be  within  tbe  legislative 
power  to  secure  to  the  person  who  baa  made  ' 
improvements  in  good  Vsith  a  return  tor  the 
benefit  conferred  upon  the  owner,  by  subsian- 
tially  giving  to  the  latter  an  option  to  obtain- 
tbe  value  of  bis  laud,  less  the  improvements, 
Ot  to  recover  his  land  and  pay  for  the  improvo- 

BoM  v.  Jreing,  14  ni.  171. 

Where  the  Legislature  has  sought  to  compel 
theownerto  pay  that  which  heisunderno moral' 
or  equitable  duty  to  pay,  the  Statute  baa  I>een. 
pronounced  void. 

Madland  v.  Benland,  34  Minn.  873. 

Rn^er.  Oh.  J.,  delivered  tbe  opinion  of 
the  court: 

This  appeal  Involves  the  construction  andr 
constitutfoDalitv  of  section  1440  of  the  Coda- 
of  Civil  Procedum  as  amended  bv  chapter- 
681  of  (be  Idwa  of  IBSl.  relating  to  the  aale. 


USl. 


QnjIAS  T.  TOCKBB. 


redemption  and  coDTejance  of  real  property 
Bold  on  execution. 

The  questiona  ariM  apon  the  afflrmance  bj 
iius  geoeral  term  of  An  order  of  the  Bpecl&l 
term,  denjtng  the  defenduit's  motion  to  let 
aside  and  vacate  a  judgment^entered  herein  for 
the  plaintiff.  No  claim  was  made  but  that 
the  judgment  was  regular  and  autborized  by 
the  evlaence  in  tlie  case,  or  that  there  waa  anj 
Biatute  or  mle  of  lav  which  required  the 
court  to  set  aaide  such  Judgment.  The  pur- 
poeee  of  the  Act  referred  to.  if  valid,  do  not 
require  an  order  of  the  court  to  render  them 
effective.  The  contention  1b  that  the  defend- 
ant Is  entitled  to  the  relief  asked  for.  because 
Um  plaintiff  did  not,  within  twenty  days 
after  the  recovery  of  the  judgment,  make  cer- 
tain payments  to  the  defendant,  in  default 
of  which  the  section  referred  to  declares  the 

(udement  to  be  of  "  no  force  or  effect. "  Eren 
f  It  be  conceded  that  the  provlsiouB  of  the 
Code  are  valid,  it  does  not  follow  Uiat  the 
defendant  Is  entitled,  as  of  course,  to  the  re- 
lief demanded.  It  is  not  required  by  the 
language  of  tbe  BCatutc.  and  the  court  might 
weH  have  said,  in  tbe  eiercia©  of  its  disere- 
tton,  that  the  defendant  should  be  left  to  the 
remedies  which  the  Statute  gave  him,  and 
that  it  would  not  determine  the  controveray 
in  a  summary  way  upon  motion.  But  we 
sre  disinclined  to  dispose  of  the  appeal  on 
this  point,  as  important  questions  are  raised 
by  the  case,  which.  In  tbe  Interest  of  justice, 
lequire  an  early  disposition. 

The  evidence  In  the  case  shows  that  pre- 
vious to  the  commencement  of  this  action 
the  defendant  bad.  aa  a  subsequent  judg- 
ment creditor  of  the  plaintiff,  acquired  the 
right  to  a  deed  from  tUe  sheriff,  by  the  re- 
demption from  the  purchaser,  upon  an  execu- 
tion sale,  of  a  house  and  lot  in  Mew  York 
belungiiig  to  the  plaintlfF,  and  she.  believ- 
ing tne  sale  to  have  been  unauthorized  and 
Illegal,  brought  this  action  to  compel  a  de- 
termination of  tbe  defendant's  claim  under 
such  redemption.  In  answer  to  tbe  action 
the  defendant  set  up  title  in  himself  through 
the  proceedings  to  redeem  from  the  former 
judgment  crt^itor,  who  had  bid  it  in  on  an 
execution  sale  upon  a  judgment  in  his  favor 
against  the  plaiuCiff.  Tbe  question  lit  I  Kated 
upon  the  trial  was  as  to  the  validity  of  the 
execution  upon  which  such  sale  was  had. 
The  trial  court  found  that  It  was  "a  void 
process,  and  that,  therefore,  tbe  sale  under 
that  void  process  was  also  void  and  of  no 
effect,  ana  therefore  the  defendant  Tucker 
could  and  did  take  no  valid  title  by  reason 
of  his  redemption  from  a  sale  which  was 
void."     Ptaee  v.  JUky,  HH  N.  Y.  1. 

Judgment  was  therefore  rendered  in  favor 
of  this  plaintiff,  with  costs,  and  that  judg- 
ment was  affirmed,  not  only  by  tbe  general 
term,  but  also  bj  this  court,  with  costs.  It 
is  claimed  that  this  judgment  Is  ineffective, 
because  tbe  plaintiff  did  not  witbin  twcntv 
days  after  Its  recovery,  in  compliance  with 
section  1440.  pay  to  the  defendant  the  moneys 
required  to  be  paid  by  that  section.  The 
section,  as  amended,  read  as  follows:  "Tbe 
right  tad  title  ol  the  judgment  debtor,  or  of 
a  person  holding  under  blm,  or  deriving 
title  through  him,  to  real  property,  sold  by 


virtue  of  an  execution,  is  not  devested  br 
the  sale,  until  the  expiration  of  the  period 
within  which  it  can  1>e  redeemed,  as  pre- 
scribed in  this  article  and  the  execution  of 
the  sheriff's  deed.  But  if  t^e  property  li 
not  redeemed  and  a  deed  is  executed  in  pur- 
suance of  the  sale,  the  grantee  in  the  deed 
is  deemed  to  have  been  vested  with  the  legal 
estate  from  the  time  of  the  sale. "  Then  Al- 
lows the  Amendment :  "And  If  the  title  of 
such  grantee,  or  his  assignees.  Is  adjudged, 
for  any  reaton  or  eatue  wnattoner,  to  be  null 
and  void  In  any  action  for  that  purpose 
brought  by  the  judgment  debtor,  or  his  aa* 
signees,  such  judgme&t  shall  have  no /(>rM 
or  tffett,  unless,  within  twenty  davs  after  the 
entry  of  such  judgment,  the  plaintiff  shall 
pay  to  such  grantee,  or  bis  assignees,  th* 
sum  of  money  which  was  paid  upon  the  sale 
with  interest  from  the  time  of  the  sale  at 
prescribed  in  this  article,  including  tbe  costs 
and  expenses  of  defendant  In  defending  the 
action  in  which  such  judgment  was  recovered, 
to  be  adjusted  by  a  judge  of  the  court  in 
which  said  action  was  brought;  and  in  tho 
event  of  plaintiff's  failure  to  pay  such  pur- 
chase money  and  expenses  within  the  timo 
aforesaid,  taid  title  AaH  bt  caiid  in  taid  gran- 
lee.''  It  was  also  provided  that  if.  In  any 
pending  action  to  recover  such  property,  an 
appeal  had  been  taken,  the  plaintiff  should 
have  twenty  days  from  final  judgment  In  hU 
favor  to  maiie  the  payments  required. 

In  considering  the  meaning  and  effect  of 
the  Amendatory  Act,  it  Is  desirable  to  have 
in  mind  tbe  previous  condition  of  the  law 
on  the  subject.  The  Code  of  Civil  Procedure, 
which  was  a  snbslantial  re-enactment  of  tka 
provisions  of  the  Revised  Statutes  in  respect 
to  this  subject,  provided  that  on  a  sale  of 
lands  on  execution  tbe  debtor's  title  should 
not  be  devested  until  fifteen  months  after 
the  sale.  This  period  was  allowed  blm  and 
his  judgment  and  mortgage  creditors  to  en- 
able them  to  redeem  from  tbe  sale.  The 
first  year  was  allowed  to  tbe  debtor  and  the 
three  succeeding  monllis  to  tbe  creditors  en- 
titled to  the  benefit  of  the  redeeming  Stat- 
ute. On  the  expiration  of  tbe  fifteen  months. 
In  case  there  was  no  redemption  by  the  own- 
er, the  sheriff  was  bound  to  execute  a  deed 
of  tbe  premises  to  the  purchaser  on  the  sale, 
or  to  his  assignees,  or  to  the  person  entitled 
thereto  under  the  provisions  of  the  Statutea 
relating  to  redemption  (3  1471) .  Upon  a  re- 
demption bj  the  judgment  debtor,  or  hia 
heirs,  executors,  or  assignees,  the  sals  and 
certillcates  thereof  became  null  and  void  and 
no  conveyance  therefore  was  required  to  be 
executed,  as  the  judL^ment  became  satisfied 
to  the  extent  of  the  sum  collected  and  applied 
on  tbe  execution,  and  the  title  of  tbe  prop- 
erty sold  remained  in  the  judgment  debtor 
(g  1448).  In  case  of  a  redemption  by  a 
judgment  or  mortgage  creditor,  he  was  re- 
quired not  only  to  pay  the  amount  specified 
by  the  Statute  to  the  person  from  whom  he 
redeemed,  but  also  to  execute  a  satisfaction 
of  his  judgment  or  mortgage,  stating  that 
tbe  redemption  satlsQes  the  judgment  or 
mortgage  In  full,  or  to  a  specmed  amount 
(g  1468).  The  purchaser  of  real  property, 
1  sold  by  virtue  nf  an  execution,  who  has  been 
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Ooti, 


tirktlai  fran  tha  poneMlat  tlwnwf,  or  MaiBrt ' 
wbon  judgowiLt  la  nadsred  !■  an  aotiiM  to 
raooTei  ti«  muu  In  coiueqBeiioi^  fln^  ol 
any  lireKBlultr  i°  U»  pio«Mdlnga  om- 
oerning  the  ula ;  or,  MOOnd,  If  tb«  Jndaoeat 
upon  whldi  tlM  «zeciitiM  vss  iiiiicd.  Miof 
nested  or  nrened,  or  Mt  arid*  for  tmgn- 
larlty.  or  eircc  in  bet,  nay  rcoover  Um  pur- 
chase  auatj  paid  bf  him,  with  lattCMt, 
fraa  the  psnon  fOT  whoaa  beneflt  the  prop- 
-  r  waa  Bold  (g  Um.  Li  eue  of  a  ade 
in  •  jadgmeiit  baaed  upon  an  "  Inegnlar- 
in  thf ^' '—  "- '-  ■ 


et^   waa  sold  (g  Um.    Li  eue  of  a 

'— ' Bt  baaed  npMi  an  "' 

ladlnfB  eenoemlBs 
tbe  Judgment  under  which  Um  Mua 


le  prooeadlnfB  eenoemlBs  tlie  aale,' 


Ity 

tAe  jBOKineatuDaemaica  HN  ami.  --^ 

la  nrived  and  baoomea  valid  to  enable  Um 
jadgment  endltav  to  eolleet  tiie  aun  Mid 
on  the  Bale,  with  tnterart  (fi  1480).  It  la 
iriao  proTidad  that  a  tndnncnt  <ndltor,  who 
omnpietea  prooeediaga  for  redemption,  ao- 

£lrea  ^1  the  right,  title  and  intereat  in 
I  propertT-  'wbiiA  the  pondywer  aeqnired 
S'  the  Bale  (H  l«n).  The  proteotion  whUb 
la  acheme  alfacda  peraona  wha  htn  por- 
•  •     '    a  an  Illegal     '    ' 


the  eecnrltf  ot  tha  Jndginent  creditor  la  x 
atored  for  the  puro  "      *     --'^"--■^•- 
raimbaras  hlmaelf 


We  dionld  be  rrinntast,  wider  anf  drcim- 
fltances,  to  extend  by  otHutmatian  the  icopc 
Bad  ^iplloatlon  of  t,  Mntnte  which  eeenu  to 
be  n  nnealled  for  and  Inequitable  aa  thl^ 
and  particularly  ao  when  the  redeeming 
oeditw  baa  an  adequate  lemedy  for  an;  loai 
which  ha  may  have  Incurnd ;  but  whore  a 
piffty  ia  excluded  from  Ute  bea^t  of  an  Act 
OT  lie  exprew  langnege  the  amxt  la  not  at 
liberM'  to  extend  fta  operation  br  oonatruc- 
tion  for  the  jnirpose  of  brlaiing  him  within 
Bat,   however  this  may  t 


Theaa   pntTialons  mtb  an  adeqaate  and 
Bnfflcient  remedy  to  all  of  the  partiaa  inb 
eated  where  there  had  been  an  illegal  tale 


curt  purdiaaer  and  bla  Mrigneas  woe  pro- 
tecteo,    aa   well    irtieie  the   Jndgnieot 

fbuaded  upon  Inegnlerltlaa  in  the  prn. 

Inge  eonoonlng  the  aala  aa  when  it  had  been 
reraised  or  Tacated. 

There  oould,  of  coune,  be  no  Jnat  foonda- 
tiau  for  a  eliilm  by  Ute  Judgment  oredllor  to 
be  reimbuised  by  anyone  wham  bia  judgment 
bad,  for  any  reason,  been  rerened  or  aet 
adds,  because  In  that  erent  bis  claim  would 
Iteelf  be  eninguiahed  and  he  would  have 
■nlEered  no  Ic" 


F  a  iMeemtng  craditor,  does  not  cwns 
wlIhiB  ita  terms.  By  the  axprses  languue 
of  the  Act,  Its  proTisi(»a  vould  ae«9a  to  be 
nperatlve  only  where  the  land  had  not  been 
tvdeemed.  "nKre  can  be  no  qoeatlon,  we 
think,  but  that,  aoiim  the  lugoage  of  the 
Statute,  the  land  had,  within  Ita  meaning, 
been  redeemed,  and  the  defendant  waa  there- 


true  oonstroctton  of  the  Act,  lis  operation 
would  then  be  confined  to  these  who  pur- 
diaaed  on  the  lale,  and  their  aaeigneea  altnie, 
anA  would  thus  exclude  the  defendant  from 
tiH  benefit  of  the  Act  It  is  contended, 
howerer,  by  the  sppellant  that  a  radeeming 
oreditor  oomea  wiuln  the  apirlt  of  the  Act, 
and  Bhoald  therafore  be  bald  to  be  within  its 

tSLRA. 


its  ^ttrlL    Bat,   however  t 


r  be,  wa 


to  the'Talidity  of  the  Amen 

It  la  to  fas  (diaemd,  in  the  flnt  place,  that 
the  Act  la  predicated  npoa  the  ezlslenco  ot 
-  final  judgment  determining,  not  tmly  that 


tte  property  to  be  affected  has  been  illegally 
scdd,  tad  that  it  still  be1<H)g«  to  the  plaintiff 
therein,  mid  that  die  defendant  has  n 


legal 

claim  thcnto,  bat  alao  awards  to  the  plain- 
tifF  the  ooata  of  the  action,  and,  impliedly, 
bolda  Qiat  defendant  la  not  entitled  to  neh 
The  Act  conlatna,  therefore,  the  most 
ample  coaceaslon  that  the  party  agaiw* 
._„._,.,_  _.__.,.  j„^,„_  tieabBO. 


whose  righiB  it  is  stmed  is,  ii 


to  declare  how  i 
title  end  property,  and  provides  that,  after 
leooveilBg  s  Juagment  swarding  him  tte 
title  naleM  be  pays,  within  a  limited  time, 
to  the  defendant  an  arbitrary  sum,  hie  prop- 
«ty  sbsU,  by  foron  of  the  Act  alMie,  be 
tnnsfened  to  his  adTeraary. 

TIh  sole  aim  of  Um  Statute  thus  asems  to 
be  to  efleot  a  diange  of  title  and  to  wteat 
from  one  person  the  property  wfaldi  has  be^ 
finally  sdjodged  to  be  bis  and  rest  It  in  an- 
other, by  mere  fores  of  tha  leglsIsHTs  will. 
Ho  obllgstion  to  mske  tbe  paymenta  referred 
to  existed  at  law,  and  none  was  created  by 
the  Act,  bat  it  aimply  dedared  that  uDleaa 
they  are  nude  tbe  defsnltlng  party  shall 
forfeit  his  property  and  it  sliall  be  trans- 
ferred to  another,  who  had  neither  legal  nor 
equitable  claim  to  It.  In  eSect,  It  reTBraea 
the  judgment  and  glvea  to  one  that  which, 
the  courts  have  deliberateLy  adjudged  be- 


cislm  is  well  founded.  It  oaanot  be  tbe  sutr- 
Ject  of  doubt,  that  an  Act  of  the  Legislature, 
which  proridee  for  an  involunlaiy  transfer 
of  prope*^  from  mie  pereoo  to  another, 
without  due  process  ot  law,  wheOier  with  w 
without  Gompenaatlon,  Tiolatas  tbe  {Mincl- 

Eles  of  the  fundsoiental  law  whatever  mar 
a  tbe  pretext  upon  which  It  is  founded.  It 
was  said  by  JutHee  Jewctt,  In  Bmbmni  t. 
Oonner,  8  S,  Y,  Oil,  sftcs  a  review  of  the 
suthorltlea:  "I  think  these  decisions  should 
be  regarded  as  having  nttled  the  point  tbnt 
a  statute  is  unconstituttoQsl  snd  void  which 
authoriies  the  mnsfer  of  (oia  man's  nroper^ 


ChucAX  T.  TncH 


to  aaoQtm  wHhoat  ths  coaieat  of  the  owner, 
^though  oocDpeDutlGn  bft  Biade."  And  It 
ia  IftM  down  In  Cooler's  OonatUutloit&l  Lim- 
Itatloni  (p.  4M}.  a*  iB  •lenevtAiy  princi- 
ple, that  a  part*  eannot  "by  hla  muooaduct 
M  forfeit  a  rigbl  that  it  may  be  takan  fnMa 
him  vlthoot  judicial  orooeedliuei,  la  ivMoh 
a  forfaltuEB  ahall  be  dedated  In  due  form. 
PorfeitDie  of  rl^la  and  propeiUaa  cannot 
be  adiodged  by  legislative  Acts,  and  wa- 
llacation  without  a  judicial  bearlac  after 
due  Dotice  woald  be  void  as  not  being  dne 
proMM  of  law." 


T.  474,  wben  A)^  Packbam,  in  relation  ._ 
a  tax  eale,  mjs:  "Holding,  aa  we  must, 
that  DO  title  or  lotemst  in  faot  pasaad  to  the 
purchaaar  at  tbeaa  tax  iakik  mad  that  ths 
original  owner  atlll  retained  hla  title,  the 
affect  of  the  Aot  in  ineatimi,  U  valid,  is  br 
le^latlTa  flat  to  transfer  the  title  of  Uie 
propertT  of  Edward  0.  Wllaon,  aa  trustee,  to 
the  Iceeoca  under  three  invalid  leeaee.  .  .  . 
Has  the  Leglalatum  of  this  State  the  right  to 
take  the  proper^  of  A  and  transfer  it  "~  " 
mdor  the  giuse  of  coaflrmlng  sales  ni» 
■Qch  land  in  invtium;  but  bj  which  no  i 
In  fact  or  in  law,  passed  f rwn  the  owner  to  the 
poiohaaerT  The  statement  of  the  queMlon 
ahoald  be  its  beet  answer.  The  propertv  thus 
taken  la  not  taken  \>f  doe  process  of  law. 
What  difference  does  it  make  to  saj 


which,  inlustioe,  theowDerof  the  land  ought 
to  pay  T  Tbaaoewerls,  that  the  pro--"  -- 
have  been  BO  fatally  defective  that 


haa  passed,  and  Oia  owner  has  hie  title  to 
hla  property  ttie  sane  m  if  no  pn>ceedlnn 
had  Mao  taken.  Where  Is  the  authority  In 
■odi  case  for  tho  I>gialaturB  to  Itaelf  treni- 
isr  the  title  of  hta  proper^  tosomeons  elaeT" 
It  ta  obvioua  Uiat  if  the  Legislature  could 
■otdirectlTcorifinnsuchsa)^  the  court  ought 
not  to  strain  to  discover  soch  an  lllegaJ  Inien- 
tioB  In  the  words  of  en  AM,  wboae  niotjvea 


bow  this  Act  can  be  supported  and  at  the 
Mme  CineeffBOtbegiventothecoaBtitiLtloDBl 
guaranty.  It  was  said  by  Judgt  Barl,  In 
SCttOPt  v.  JWtMT.  74  N.  T.  188,  that  "the 
eoneUtntlonal  validity  of  a  law  is  to  be 
tested,  not  by  what  has  been  done  under  It, 
but  by  what  may  by  Its  authority  be  dwie." 
A  cansidsTation  of  the  resulls  w^ich  may 
be  reached  through  the  provisions  of  ihU 
Act,  when  oonetraed  according  to  the  plitia 
■  meaning  of  Its  language,  deoionstratos  the 
impoaaU)ility  of  reconciling  its  provieiona 
with  the  lequlrements  of  the  futkdomeotal 
law.  The  obvious  Inwntiui  of  the  Aot  la  to 
take  away  from  the  owner  all  nmedy  for  the 
leoovely  of  hia  property,  except  upon  the 
payment  by  him  to  hie  adversary  of  a  sum 
of  money  which  must  frequently  be  greater 
than  the  value  of  the  property  Itielf.  If  he 
nmalua  In  poeaeasion  of  the  property  he  Is 


•btalning  poaseialon,  he  Is  deprived  of  any 
aemedf  to  recorcr  it,  except  uoon  the  ovdl- 
UL.RA. 


ttoB  that  he  pays  •■  atocb,  er  more,  than  H 
Is  iMobably  wcrth.  An  owner  may,  flureton^ 
nndw  this  law,  be  stripped  of  his  proper^ 
tmdc*  *  void  prooeedlng,  be  tamed  out  of 
possesiion  and  denied  any  affirmative  relief 
In  the  oeurts,  tmlesB  upon  uie  condition  that  be 
pajsfor  the  pvopar^  its  value,  as  determined 
by  a  }udioial  sale,  and.  In  addition  thereto, 
a  sum  for  coats  and  expensea,  the  amount  of 
wbloh  he  haa  no  means  of  aaoertninlng,  end 
which  may  alao  exceed  the  valne  of  the  prop> 
erty  in  KtlgatltxL 

A  more  effectual  scheme  to  deprive  an 
owner  of  hia  property  coald  hardly  be  con- 
ceived. Wbetiier  he  abandons  ft  to  the 
wrong-doer  or  elects  to  seek  his  remedy  in 
Ite  courU,  the  property  as  a  subject  of  valua 
has  passed  from  Vim  irmeoverably.  It  la 
not  claimed  by  the  appellant  that  the  change 
of  title,  intended  to  be  effected  by  this  Stat- 
ute, Is  to  be  produced  by  any  process  of  law, 
or  OS  the  reeult  of  ai^  judicial  proceeding 
whatever ;  and  the  BtaUite  in  plain  languago 
declares  that  it  eball  talu  plaoe  as  a  cooae* 
quence  of  the  owner's  suoceKtul  attempt  to 
establish   bis  right  tluough  any  action  at 


itself  and  paw  the  title  upon  ttw  expiration 
of  tha  tJrae  limited  by  the  Statute.  One  of 
tlm  argnments  by  wbfoh  the  titatute  la  at- 
tempted  to  be  austalned  is  the  claim  that  the 
LegUlature  baa,  in  effect,  required  tha  owner 
to  repaT  certain  sums  of  money  wbitdi  had 
theretofore  been  appropriated  to  her  oae.  and 
inasinuoh  as  she  haa  had  the  benefit  of  the 
amoimt  bid  on  the  sole,  it  ia  argiied  that  it 
la  in  aooordance  with  equitable  rulea  that  be 
^oold  be  required  to  repay  auch  sums  befom 
recovering  back  her  propwty. 

We  do  not  think  it  fs  competent  for  tbft 
Legislature  to  deny,  tor  any  cause,  a  party 
who  has  been  Illegally  deprived  of  his  prop- 
erty, access  to  the  constitutlenal  courts  of 
the  State  tor  relief.  If,  as  we  have  seen,  h» 
is  denied  all  remedy  for  the  wrong  Inflicted 
upon  hiin.  the  deprivation  of  his  property 
becomes  just  as  eoectnal  as  though  it  had 
been  taken  from  him  by  direct  legialative 
eaaotment.  But,  however  this  may  be,  the 
act  does  not  seem  to  fnmiafa  ai^  foundation 
for  the  argument.  The  plalotlS  has  never. 
In  fact,  been  relieved  from  her  liability  t» 
pay  the  original  judgment,  and  haa  not  de- 


r  of  the  judgment  creditw  when  she  n 
covered  judgment  for  tlie  land,  and  no  pro- 
vlaioo  ia  made  by  the  Act  for  the  aatiafactioD 


la  requlri 

absenca  of  any  provlaion  in  the  Statute  mak- 
ing mMii  payment  a  aatlsfoction  it  is  difficult 
to  see  why  the  lien  does  not  remain  and  the 
Judcment  stand  unaatisded. 

TLe  payment  sequlred  wae  alao  unnecet- 
■aiy  for  the  protection  of  the  redeeming  cred* 
itor.  as  he  had  his  rieht  of  action  to  recover 
back  the  money  paid  by  him  from  the  per- 
5(Hi  to  whom  ft  was  paid.  The  aection,  aa 
amended,  thus  aecorea  to  the  judgment  cred- 


sto 


Hbw  Tobk  Coubt  or  Appkaia 


Oo»., 


ItoT,  not  only  a  lien  on  the  luid  for  the  orf g- 
Intil  debt,  but  leaves  him  in  poaBeasion  of 
an  equivalent  sum  received  from  tbe  redeem- 
ing creditor,  and  tike  redeeming  creditor  la 
entitled  to  receive  not  only  the  mooej  re- 
quired to  be  paid  under  this  Statute  bj  the 
owner,  but  also  acquires  a  cause  of  action 
■  kgainst  the  judgment  creditor  to  recover  back 
the  money  expended  by  blm  on  redemption. 
Both  of  these  parties,  therefore,  have,  by 
this  Act,  double  securitj  for  the  same  debt 
and  no  provision  is  made  by  the  Statute  that 
thepaymentrequlredtobemada  by  the  owner 
Shan  aatlaty  an;  of  these  lUbtllllea.  It 
would  therefore  aeem  that,  in  fact,  no  bene- 
lit  accrued  to  the  plalntifl  from  the  moneya 
said  on  the  sale,  and  no  pretense  vraa  left  tar 
the  requirement  made  by  the  Statute. 

But  a  further  anawer  to  the  claim  la  fonnd 
In  tbe  fact  ttiat  the  Statute  proceeda  upon  no 
inch  theory  and  purports  to  make  no  such 
application.  No  reference  Is  made  In  it  to 
the   llabilltiea  of  the  Judgment  debtor,  or 

erovlaion  made  for  their  satfafactlon,  and 
le  aum  required  to  t>e  paid  bv  her  has  no 
teference  to  the  existence  of  any  lien  or  debt, 
or  Ita  amount.  Indeed,  it  requires  the  pav- 
ment,  as  well  when  it  has  been  judicially 
pronounced  that  there  ia  no  debt,  as  whrai 
one  may,  in  fact,  exist.  The  Act  makes  no 
distinction  between  caaea  where  the  judg- 
ment upon  which  the  aale  was  made  has 
been  reversed  and  set  aside,  and  those  In 
which  the  proceae  alone  bai  been  adjudged 
to  be  void.  It  wholly  Ignores  any  such  dla- 
tinction  and  reautres  tne  payment  to  be 
made,  aa  well  wnere  no  claim  ever  existed, 
a  where  a  legal  claim  has  been  Illegally  at- 


_itIona,  have  been  conatitutlonally  produced, 
If  provldisd  for  In  aome  other  way.  The 
broad  question  here  is,  whether  this  enact- 
ment construed  according  to  ita  plain  mean- 
ing and  intent,  enables  one  peraon  to  acquire 
the  property  of  another  against  his  will,  ex- 
cept by  due  proceaa  of  taw.  If  it  doea  the 
courts  must  condemn  it  aa  violative  of  Qie 
fundament*l  law.  The  vicious  pnrpoee  of 
the  Act  Is  SO  thoroughly  Interwoven  with 
the  whole  scheme  of  tJhe  enactment  as  to  ren- 
der It  Impossible  to  enKlicste  its  objection- 
Able  featwea  without  reconstructing  the  en- 
tire section.  It  la  not,  therefore,  a  case  where 
ftny  part  of  the  Act  can  be  supported. 

We  also  think  the  Act  violatea  the  oonatl- 
tntional  guarantv,  becauae  It  aanunea  to  nul- 
lify a  final  and  unlmpeadiable  judgment, 
not  only  establishing  the  plaintiff's  right 
to  the  premises  in  dispute,  but  also  award- 
ing him  K  sum  of  money  as  costs.  After 
rendition,  this  judsment  became  an  evidence 
of  title,  and  could  not  be  taken  from  the 
plaintiff  without  destroying  one  of  the  In- 
strumentalities by  which  her  title  was  man- 
Ifeatod.  A  Statute  which  aaaumes  to  de- 
stroy or  nullify  a  party's  muniments  of  title 
is  Just  as  effective  In  depriving  him  of  his 
property  as  one  which  bestows  It  directly 
upon  another  (B«  Jaoabt,  98  N.  ""  ""  ---" 
authorities  there  clt«d).     In  the 
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despolla  the  owner  directly,  and  in  the  other 
renders  him  defenseless  against  any  asaanlt 
upon  his  property.  Authorl^r  whidi  per- 
mits a  party  to  be  deprived  of  his  property 
by  Indirection  ia  aa  much  within  the  mean- 
ing and  spirit  of  the  conatltutlonal  provlal<n 
as  where  it  attempts  to  do  the  lame  thing 
directly.  Even  assuming  that  It  might  be 
lawful  for  the  Legislature  to  Impose  a  con- 
dition upon  the  right  of  a  party  to  maintain 
a  particular  action  to  recover  real  property, 
no  such  o*e  Is  here  provided  tea.  This 
Statute  makes  any  action  at  law  to  establiah 
his  riebt  subject  to  Its  provisions,  and  thus 
deprives  him  of  all  remedy  for  the  wrong 
done  him.  It  not  only  doea  this,  but  it  at- 
tempts to  reverse  a  judgment  and  give  to  tba 
defeated  party  the  nuits  of  a  recovery 
awarded  te  another.  We  must  bear  In  mind 
that  a  Judgment  has  been  rendered,  and  the 
rights  flowing  from  it  have  passed  beyond 
tbe  lestalatlve  power,  either  directly  or  in- 
directly, to  reach  or  destroy.  After  adjudi- 
cation the  frulta  of  the  judgment  become 
rights  of  property.  These  rights  beoun* 
vested  by  the  action  of  tbe  court,  and  were 
thereby  placed  beyond  the  reach  of  legisla- 
tive power  to  affect 

We  have  been  referred  to  no  autliorl^ 
which  Justlflee  legislation  tdlng  such  rlgfa& 
away  srbitrarily,  and  we  know  of  no  tbeoTj 
upon  which  it  can  be  ia>l*ined.  InatanoM 
where  land  subject  to  a  lien  for  taxes  haa 
been  sold  therefor,  and  the  owner  has  been 
required  to  pay  the  taxes,  as  a  condition  of 
maintaining  an  action  to  recover  the  land, 
or  tlie  borrower  of  money,  at  uaurlons  ratea, 
is  required  to  repay  the  sum  equitably  due 
before  maintaining  a  auit  In  eouity  to  en- 
force e  forfeiture  of  the  securttiea  held  by 
the  creditor,  are,  obvloualy,  not  analogous 
'    the  case  under  oonsiderstlon. 

We  are  therefore  of  the  opinion  that  tho 
repugnancy  between  the  law  and  Qx  coiutl- 
tuttoval  righta  of  the  cltlien  is  so  Irreooncll- 
able  that  the  law  must  fail. 

Another  serious  objection  to  the  law  seems 
to  exiat  In  the  ambfguitr  of  the  provlaiona 
relating  to  the  time  limited  ttx  nuking  the 
paymenU  leqntTed  by  It.  The  lanruage  of 
the  Statute  requires  ue  payment  to  M  made 
witbin  twoity  days  after  judgment,  and  the 
subsequent  portions  of  the  section,  provid- 
ing that  In  case  of  pending  appeals  the  pay- 
ment might  be  made  within  twenty  dava 
after  final  judgment,  would  seem  to  imply 
that.  In  other  cases,  the  time  must  be  limit- 
ed by  the  original  Judgment.  If  this  be  so 
It  might  be  that  a  defendant,  by  taking  aa 
appeal  and  staying  proceedings,  could  defeat  - 
any  effort  of  the  owner  to  make  the  pay- 
mento,  and  thus  compel  him  to  lose  his  land 
althongl 
with  the 

recklessness  with  which  the  owner's  interests 
were  regarded  and  the  Injustice  which  may 
be  perpetrated  under  its  provisions. 

It  is  not  without  a  feeling  of  satisfaction 
that  we  have  found  this  amendatory  Statute 
unconBtitutional.  for  in  every  view  In  which 
it  may  be  considered,  it  Impresses  us  with 
tbe  conviction  that  It  la  grossly  inequitable 
and  unjust.    We  can  discover  no  reason  la 


to,  and  thus  compel  him  to  lose  his  land 
ongh  he  might  oe  willing  to  comply 
H  the  statute.    This  asems  to  show  tiie 


HOBBU  T.  GOLB. 

«be  Bltnatloii  of  the  parcbuer  ai  m  illesftl  I  called  upon  to  iniikfl,  aathnflealieadrrafened 


■execation  sale  under  the  existiiiK  Ikw  whTcU 
jiutlfles  Uie  adoption  ot  the  careiesB.  Ul-con- 

■•Idered  aad  inequitable  provislona  which  dti- 
ttDCuiah  thlfl  legislatloL. 
Tb^  tmended  tection  1«  mibject  to  many 

•«thec  critlclsioi,   which  v«   b&ve   not  felt 


fully    JuBtify   the  conclusion    we  h>T* 
reached  Id  the  case. 

Tht  order  i/umld  t^ertfort  ba  a^rmei,  wiiX 

Ail  concur  (Earl,  J.,  in  retnilt),  except 
IHaeb,  J.,  abaeut. 


TntOmiA  BUPREHX   OOUBT  OF   APPEALS. 


George  W.  HUBBLE,  P^.  it 

V. 

H.  A.  X.  COLB. 


I^Jonetlon  obtained  withoat  •uflolept  caoM 
br  Uw  iemoi,  wUoh  prereoted  him  from  ouJtl- 
Tatlnytbe  land.  QUIT  be  teooTet«d  In  tn  action 
00  Uie  00  vmanla  in  the  leeae,  although  Uian  BUT 
alto  be  a  nmedy  on  the  Injnnrtloa  bond. 

(Jiilja,ueu 

^RROR  to  the  arcult  Cknut  for  Smyth 
■Ci  Ooun^  to  reHew  a  Jodgment  In  faTor  of 
■defendant  in  an  ictloD  brousht  to  recorer 
■damage*  for  an  alleged  breach  bj  defendant  of 
-corenanti  eontalnea  in  a  leue  whichahe  had 
■axecuted  and  deHvered  to  plaintiff. 


The  remedy  for  Id] 
fr<»n  BD  InJuDcUon  £ 
iDJunctfon  bond. 

Va.  Code  1887,  g  S44S, 

Hn  action  can  be  maintained  for  iniUtutlDg 
a  dTfl  suit  ODleBS  It  was  done  mallclouslj  and 
without  probable  cauae. 

4  Minor  Init.  pt.  L  pp.  48S,  488. 

We  bare  no  caw,  ao  far  ai  we  can  Bscenaln, 
where  damasea  haTo  ever  been  allowed  for  In- 
]arie«  remltlDg  from  an  injunction  except  up- 
on or  by  reaion  of  the  bond  and  the  ttatut* 
which  requires  it. 

See  Oorton  t.  BrvKn.  87  IIL  ttO,  81  Am. 
Dea  £45. 

Conld  any  other  actton  be  resorted  to  try  du 
Injured  party  be  would  then  have  two  acoou, 
one  on  bood,  and  caae.  or  covenant  for  dam- 
asea,  and  Ihua  be  ena)»ed  to  apllt  hia  aotloi^ 
wblcb  la  not  permiMlble. 

See  7  Rob.  Practice,  177,  note  81;  Bendtr- 
MfU  T.  Coda,  10  W^end.  207, 83  Am.  Dec.  448, 

Sbpuld  no  bond  be  given  or  condition  im- 
poaed  by  the  court,   and  the  injunction  ba 


AT.Oo.1 


««t«ataDt^,  and  oolr  In  a 
AoBi  tloiiM.   HiKcltiKin 

.Htm,  O;  Woodward  v.  iiama,  s  imtd.  mk  van 
Te^tteo  r.  Howiand,  U  Abb.  n.  H.  S. «;  Bamwr 
V.  Brie  B.  Co.  n  Bow.  Fr,  U8;  BodlMd  v.HlMla- 
tOB,  T  Bosv.  SO:  anmee  v.  Odell.  U  Abb.  Pr.  m; 
Aobcrti  T.  Mattaewa,  U  AIAl  Pr.  IfB;  BrooUm  a 
.*J.  B.Oi>.  V.  Brooklyn  Otj  B.  Co.  B  Barb.  ttO; 
OarimtCioaiTawnB.  Oo.  v.  BlMokea- Bb  *  7.  B. 
•Oo.«How.Fr.tB8l 

ttebooldiiot  bacianted  In  everrowe  biwhldi 
plaintiff  brlnsa  UniMltwtthlntheMtaraf  tlienilca 
■alktwlnK  the  twnanee  at  the  writ.  Begacd  ihoiild 
be  hftd  to  the  oatoie  and  extent  of  tba  Injnrr 
whkdi  ^abMU  would  iuSer  it  tJie  loJuDoUon  ihould 


fCDdantfitfianted.  BRiaev.IMawar«AH.Oanal 
-Co.  N  BMb.  871;  Gallatin  v.  Odental  Bank,  U  How. 
Ft.  Mt;  ITCaffer^  v.  eiaalBT,  10  How.  Pr.  ITS. 

It  abonM  not  be  fiantedm  evarybintanonof  a 
iKlma  tade  ewe  ot  probable  right  to  afloal  Injuno- 
tloo,  but  onlf  In  oaaea  when  without  tt  the  oourt 
-cannot  by  tta  Judgment  do  iuatloe  between  the 
sartJea.    Tan  Teghten  v.  Howland,  nipro. 

ItilioDUDot  be  gianted  where  all  tbe  eqnltleB 
-are  disapproved.  Oenbal  Cnaa  Town  B.  Co.  v. 
Btoecker  St.  AV.  B.  Co.  mtpnt. 

It  ibonM  on  ly  be  granted  where  It  BPpean  by  the 
■•amplatnt  that  the  jdalntlS  It  entitled  to  the  relief 
JSL.R.  A. 


damandad,  and  wbetv  It  aleo  appean  by  alBdsTtt 
that  inllloleDt  sround  eilMi  tberef oi.  Fowler  t, 
Bama,  I  Bcaw.  tST.  See  Hawaii  v.  lladlaon  UoV 
VBBlty  *  B.  H.  Soc  8  Bub.  1». 

Sfotutorv  MMdCHoM  MMUt  b«  eonuiltod  wA. 
Where  a  ttatute  mqulrea  the  glring  ot  a  bond  aa 
a  eomlltkm  jtteoadent  to  the  aianttng-  ol  an  In- 
JanotloD,  the  oourt  li  not  at  Uberty  to  dlvagard 
sachalatnte;  and  It  l«  enor.  In  auofa  oa«e,  to  grant 
thetnjunotloowitboat  the  requited  bond.  lOller 
V.  Parker,  »  M.  a  SB. 


itlon  M  *■  to  aflaot  a  bondKlven 


„__  theiiuaatloM  lioae  wliM>coea 

tta«  ooatnat  Itaetf  and  not  Bieteir  to  0ie  remedy 

UMnOD.   Mix  V.  Tali.  StULtt. 
But  In  tbe  abeenoe  of  any  etatota  prenrlMnff  the 

oondltlooi  ot  the  bond.  It 

tbeoouit  to  llx  the  tern 


bODd  aa  la  required  by  tba  oourt,  and  talk  to  proee- 
outa  hH  tolt  aoeocmtiilly,  be  li  UabtofMaUdan- 
ageiBuMalnedbyteaaonotthelnJunotlon.  Kew- 
ell  V.  Fartee,  10  Humph.  BBh  Foster  v.  Bhepbard,  M 
Tex.  W7:  »  High.  In].  1  leXO. 

Bond  muit  indamlfji  for  damaiici  sustotned. 

Tbe  recdtal*   of  an  Injunction  bond  may  vary 

somewhat  In  phraKoIocv.  but  the  pivotal  idea  it». 

all  aim  to  pcoteot  the  defend- 

damage  by  reaK ■--^' — 


Y-aouai^  Bmnma  Ooobv  or  Apfxaia 


Jtjit^ 


iufvria.  vtHtm  tb«  tatanotim  iIioaM  to  toed 
<n«  mtHdooslT  asd  witbout  icotKUe  eaoM. 

ri>vno  T.  QregoTie,  8  C«tl,  MI:  AmmB  v. 
AW^r.  108  U.  S.  «•,  M  £..  ad.  IIMO.  B«e 
Hllliard,  In],  p.  89;  Higb,  In],  ed.  1800, 
%  1148.  p.  101;  LrnUe*  V.  Orten,  04  K.  Y. 
8S«;  ff&w  V.  MereanliU  BmM,  4  Ms.  Am 
19S. 

I>a«r,  J.,  delivered  the  opinion  of  the  court: 
This  iB  a  writ  of  error  (o  a  Judgment  of  the 
Circuit  Court  of  Si^A  OooMj,  nndeied  M 
the  March  Term  1890.  The  actioa  !■  core- 
naU,  and  the  declaratioD  wt  forth  that  on  the 
80tb  day  of  December,  1S81,  in  the  Couo^  at 
^myth,  the  defendant  leased  for  the  term  of 
Are  yean  to  the  plaistlS,  In  cossideratioa  of 
th«  nina  of  |S,000,  to  be  paid  to  her  aa  stated 
In  the  deed  of  lesse  exeonted  by  them,  certain 
TCBl  esial«  attnated  In  the  nld  county,  witli 
condillona  stated  and  set  forih  la  said  deed; 
that  the  plaintiff  performed  all  the  covenaata 
of  the  wld  deecf  on  hia  port,  hut  that  the 
defendant  did  not  perform  on  ber  part,  aettlng 
forth  the  hreacho,  and  by  injunction  pre- 
-ventetl  the  plahitlff  ttom  cimlTatbig  Oie  land, 
etc ,  and  duiivwl  him  of  the  use  and  profit  of 
the  aald  land  mentioned  In  (he  declaraooo  Imm 
He  38th  day  of  Hovember.  188S,  undl  after 
the  expitfttion  of  the  leasei  thM  tlie  said  In- 
junction was  by  decree  of  the  Supreme  Court 
of  Appeals  of  VlittlnlB  dlssolTed,  and  the  bill 
dinnlMed;  and  bid  hia  dsmagea  at  •4,SO0. 
The  defendant  damorred  to  the  declaJatioD, 
vhloh  demurrer  the  court  sustained,  and  ren- 
dei«d  Judgment  for  the  defendant,  from  which 
Judgmenttbe  plalntlS  applied  for  and  obtained 
%  Mitt  of  wTor  to  ihla  court.    The  ground  of 


^otlsB;  that,  when  damage  was  mm 
the  fojunction  not  saataleed,  the  iir| 

boOd  fOrafalied  tbe  oo^  reaMdy,  afi   

"  I.    Mr.  Bigb  says  (High. 


estuVs  4adakm  Is  that  the  connoD-law- 
aetfaii  of  coveaaU  wflt  not  He  wbeo  ih»- 
yieged  bradi  was  by  legal  process,  as  by  tn- 

'      "■"    •■■-•—'-    " -  miued,  K0& 

__,  ._!  itrtaneitoti 
TCBMdy,  afi  othera- 

If  Bemd  tberdi.  Hr.  High  ssys  (High, 
InJ.  f,  1S48):  "Some  conflict  of  authority  ez- 
ista  as  to  whether  a  defendant  in  an  In jauctloa 
suit  may,  by  an  action  on  the  case,  recover 
damages  for  having  been  enjoined  wlthout- 
eaose;  and  the  rale-  has  been  broadly  stated 
that  no  such  right  ot  action  exists.  The  better- 
doctrine,  however,  leeiBS  te  be  that  defend- 
ant's right  of  action  at  common  law  is  not 
merged  In  the  renoedy  upon  the  bond,  and  that 
an  action  In  (be  cms  will  Ke,*-— dting  Cte  ▼. 
Taylor,  10  B.  Hon.  IT.  Mr.  Barton  seys.  In. 
his  Chanoery  Psaotice  (n  41^  "The  r^ht  to- 
damagea  upon  the  dlaaolnllon  of  an  Injunction 


damages  upon  the  dlK 
is  IndepeBOBlrt  ot  any 
tbe  auhjeot,  and  amid 


ibjeot,  and  amia  sosae  ooetHet  of  the  de- 
.  .._  cases  ti  is  said  that  this  right  ts  enmola- 
tfve  of,  and  In  addHlon  to,  the  right  of  actioD 
at  Uw  upon  the  injunction  tx>nd.  While  the' 
ootut  decrees  damues  upon  the  dlssolntlon,  ti. 
cannot  go  beyond  ue  injunction  bond,  so  for 
aa  the  penalty  is  ixed  therela,  and,  when  dam- 
ages have  been  thusawarded,  the  decree  of  the- 
oourt  Is  oonckislTe  as  to  the  asiount  wftich  cait 
be  racovoed  In  an  action  on  the  bond;  bnt  not 
so  the  ri^t  ot  action  on  the  ooalract,  whose- 
covenants  have  been  broken."    Mr.  Lawi 


Junction  stdt  baa  a  eoBmofl-kw  right  of  acdoib 
to  reoover  damacea  for  having  beoi  Imptoper- 
^  aajoiBed,  to  aotUtion  to  Us  saotsdy  upon  the- 


tlon.  If  the  eonrt  shonld  flnallr  deolile  that  the 
iJalntlB  was  not  entitled  tberMo.  AUen  v.  Brown, 
iLaiM.  EIL 

DaniBBca  cannot  be  reoovarad  beTond  the 
■uoaiitspMiliedlatheunaeitakincanwIiloh  the 
faijunotlon  la  obtained.  PaotSo  Mall  B.  6.  Oi>.  V. 
Toll,10N.T,WMk.  Dlg.Me.afl(nad«N.T.S«. 

Vbere  a  pieltmlwur?  inJunotJon  is  vacated  upon 
WptUallon,  ttM  snreUes  on  the  undertaking  are 
eoiy  rdleved  from  btdifflt?  tor  dsmaiRB  aocruinr 
sabsequent  to  the  ame  of  tb  vacation;  ther  ara 
atlU  BaWeftw  sH   " 


inut  (f  onuffB  fflov  k«  sofiMafrM. 

Tb*  torn  of  the  ossand  tKital  of  tbe  piemlsHS 
CuTlDB'  the  time  Oefemtent  was  enjoined  h  ■  proper 
Meuent  of  Osmages  to  be  ieoov«md  in  an  aoUoo 
•paathebond.  Smith  t.  WeIla,4tiaaL«l;  Boa- 
merT.Canipbell,teiU.sni  BMhardam  v.  AUen.  H 
ea,ntL    BvtSBeHIUv.HlU,J»Tt.UI. 

9o,too.--  


I.  AIlMa. 
BlKli.InJ.Hed.inn. 

Tlie  damasres  whlob  the  eojelned  paitr  mar  be 
entitled  to  tor  IcaHB  sod  Injuries  Biutalnad  t>r  the 
operetion 'ot  the  writ  are  as  various  as  cbe  sublects 
whtoh  mar  be  affected  by  such  resuralnt.  ^nmm 
aaauccB,  bowevef ,  ate  asoertalned  KOd  measured 
bj  tt>e  prtnolple  of  glvlna  Inst  and  ideqaate  eom- 
Vensatlon  for  hntual  Kms.  wbioh  I*  tbe  natufal  atri 
ISL.  R.A. 


prosUnata  issull  ot  tbs  Injwaettofc   BuUoA  r. 

~      ~  AJa.  IS:  OeUlns  V.  StaelBlr. « IIL  aS8; 

Ho.  n*  Brown  v.  Tyler,  31  Tex,. 
'.  H.  »;  Brad  r- 


out  of  poasBSBtun.  or  deprives  him  of  Its  m   . 

In  other  eaaes  ot  wrontfnl  deprivatioii.  Wbere  a 
pattr  ««  prevsoted  fcomen^^Ttat  ttie  benefit  of 
his  real  estrte  by  tnftracdoa  whM>  was  (Atained 
wllhont  eaiaa.  the  vahM  ot  tbe  ttse  and  ooenpatton 
was  given  aa  datDac«e.  Batherford  v.  Hoore,  li- 
ind.  ni:  Vieaiint  r.  Batter,  U  Hks.  m.  Bee 
Btoiwn  T.  Knapp.  W  Tt.  ttti  ISntberlaitd,  Sam.  OS. 

Tbe  onlj  UaUlitr  ivested  br  an  tnlnnetlon  bond- 
IstorsiKAi  damagea  as  are  aotnallr  sustained  t>r 
the  wrongful  suing  out  of  tbe  Injunction.  Btapies- 
».  Wbtbe,  S8  Tsnn.  SO. 

ne  dlasolnUoa  of  an  Injunction  hprimo  faela- 
evMenoe  that  the  defendant  haa  sostalned  dam- 
ages.   Lemenoler  r.  HoOearler,  O  la.  Ann.  111. 

"fortbepa^aeatof  any  deraee  or  order  that  mar 
be  awarded  . . .  and  all  snoh  ocaia  and  damages" 
Ibe  penaltr  o(  whioh,  with  Intsnst,  to  leas  than  Uw 
amount  for  wlilofa  the  obUgnr  beeame  Uabte,  plain- 


tbe  date  ot  the  Judgment, and  thatagrregale  to- 
rtarrj  Intenat  after  the  date  ot  the  Jodgment. 
State  T,  PuTMlL  nw.Ta.tl. 

Upon  a  prooeedlngto  aaoertala  the  damvea  sna- 
talned  by  a  partr  In  ooosequenoe  ot  an  InJnntrtkiD 
restralnlnK  bftn  in  the  eierolse  of  some  legal  light. 
It  la  proper  to  allow  the  expenses  rnourred  npon  %■ 
-  -     -  -        Rtoe.  119  N.  T,  ass 


jmt. 

ItomA.'  jnMtST.awAiMKtfm  A.  a>.  TSGa. 
BSe:  JhftlM  T.  TM,  M  Hin,  BflT:  Ovrlan  t. 
Aww,  87  IIL  489;  Jnm  Jfomitain  Ami:  T. 
Mf^afMb  AHKt,  4  Ho.  App.  OWj  .H^xfen  r. 
2MA,  IB  Mlm.  fTT. 

Ib  Mote  of  the  BtaiM  Ati  aiatter  b  leenhled 
by  MmtMi,  rad  H  b  provMed  tiy  Inr  tMt  be- 
fore electee  defendaDt  maj  Bte  bit  account  foi 
•IldAiB^^M,  and  twTelhen  In  that  luH  allowed; 
but  when  there  U  no  apeciBc  mode  prescribed 
by  the  (tatute  of  aiaes^g  damages,  and  do 
WMdi  provWen  adati  t^  sMwle,  the  rii^bt  of 
action  at  law  la  In  additfon  U>  the  remedy  upon 
Ibe  boBtk    The  decl«ra0oii  atafea  a  good  cause 


WHFn  B«wis»  MAcmsB  Co.  t.  Daxik.  Sit 

of  action,  and  (he  demnner  Aonid  have  been 
ovetraled.  Tlie  defendant  was  nndoubtedl; 
boand  by  her  deed;  and  if.  witbom  sufficient 
eaiiM(Bnd  the  dlsaolotloa  of  Iheinjimctlon  and 
dlsmtassl  of  tlie  bill  Is  conclusive  of  tbat),  the 
defendant  deprired  the  pl&tnttff  of  the  beneflia 
■nd  pradts  accnring  to  bim  thereunder,  tii» 
abonld  undoubtedly  reiipond  In  damages. 

Thtjndffmmt  appetded/romitetroneotu.aiiA 
tie  tame  aiU  be  rntned  and  aoniiUed,  and  tlw 
cause  remanded  for  a  new  trial  to  be  had 
Uieieln,  wbeo  the  derannw  muet  be  orer- 
mled,  aod  the  case  proceeded  in  to  final  Judg- 
ment opon  the  merilK 


HlcmaAX   8UPB£HB   COUBT. 


WHFTB  SEWINa  HACHIMJS  CO. 
IDlO  H.  DAEIN  H  A.  AppU. 


■  tn  that  clsruoe  of  a 
e  an'agCDfk  posafble  indebtednsM 
a,  fci  whIcA  tbeobllffon  biod  then- 
WpartbsiWBaltrwiitek  hMbeea' — 


b  t>ODSalt  abmnh  Is 
touB«toaxlatthe]urf  BhailaesM*  tike  daouwca. 
after  w>lah  Jadgmeot  tball  b*  entcMd  for  tbe 
peoaltj' and  eiecuUoo  lamied  for  tbe  damaffoa*- 

HBMd. 

B.  AUanUtanaf  ftbaNdaitoraxeentliM^ 

hr  anagMitof  Oie  obllgae  wttbout  auttedtf, 
uprMB  or  Implied,  wtU  not  arohl  IL 


plafotitl  in  an  action  apcn  a  penal  bond.    4fi 

The  facts  are  stated  in  the  Opinion. 

Mmn.  HsLftelMtt,  Sh»rk  *  Hsweliett, 

for  appellaots: 

If  made  with  fraudulent  ioteot  Uie  alteratlcqi 
of  tbis  bond,  even  if  {mtnatertal,  will  dlatdtarge 
Uie  Burettes. 

1  Qreenl.  Ev.  g  568. 

Tf  Mr.  Van  Sesi.  acllng  for  the  White  Sew- 
ing Machine  Company,  Inserted  the  words  "at- 
torneys' fees"  after  the  execution  of  Qie  bond 
without  the  knowledge  and  cooaeni  of  the  ^ 
fendsnts,  Intandiog  tuereby  to  produce  aonw 
benefit  lo  the  Company,  bis  act  was  a  fraud  on 
the  defendants,  even  tbough  the  ineertlon  at 
the  wonls  in  no  way  changed  their  liability,  or 
affected  the  iDslrurnent. 

Adamt  T.  F)r]/a,  8  Met.  103;  Tan  Sriint  t. 
BoW,  89  Barb.  501;  !I\irntr  t.  BiOagrant,  i 
Cat  G28. 

Any  material  alteration  made  in  thh  Instra- 
menl  without  the  consent  of  the  defendant* 
after  they  eiecuted  ft  discharges  them  from 
Hability. 


SOTM.—Partii  producing  tnttrumaa  mtltt  aoeamtt 

for  oUtTOtlont. 
nie  par^  produafng  a  wrlttnt  as  genuine  wblcta 
bss  been  altefed.  or  appeaia  to  have  been  altored, 
Bfler  lis  executtoD,  In  s  Dart  material  to  the  quea- 
tkiD  In  dkiiute,  tniist  account  tor  the  appearsnoe 
eC  sHentlDn.  He  mo?  sliow  tliat  the  alteration 
*H  Tnade  t>7  asother.  without  his  coocurrence.  or 
te  propertj  or  Innocently  made,  or  that  tJ>e 

af  tbe  Inatrameot.  If  he  do  ttist,  he  ma;  give  Ibe 
writing  in  evblcnae,  but  not  otherwise.  CaL  Code 
av.  Proo.  I UB. 

Bvldenoe  (ending  to  show  tbat  the  alteration  or 
eraaur«  was  made  bj  a  stranEer  to  the  Instrument 
Is  BiwBjaoompelent  as  by  Intendment  of  Ian, where 
such  appears  to  be  the  case,  and  there  b  no  pro- 
onrameiit  or  eonntvanoe  by  either  party. anal leia- 
Uon  or  erasore  doea  not  avoid  tbe  loecrumeDt. 
Hunt  r.  Gray,  M  K.  J.  L.  £37;  Fonl  v.  Ford,  IT  Plak. 
OS;  Davis  T.  Carlisle.  S  Ala.  TDI;  Pleisol  v.  Qrlmee. 
lllDd.UB,IBAm.Itoe.67a;  Crookctt  V.  Tbonasan, 
S8Qeed.Mft  Beaton  v.Benean.  IS  Gush.  Bl:  Ntebod 
T.  JohoBCHi.  10  Conn,  lltt;  Lewis  v.  Payn.  8  Cow.  7i, 
a  Am.  DeO;  W;  BiKBlow  v.  BlUpbea,  Bb  Vt.  tZl: 
Baji  V.  HoConnell.  U  Bui^h.  88;  Crolt  f.  White, 
U  Hta.  US:  LabtierbiK  v.  Kohlbreeher.  IS  Ho.  SSS: 
*i»  V.  Alexander,  9  B.  Hon.  01. 18  Am.  Uee.  112. 

•na  material  alteration  of  a  wrltUn  Instrument 
UL.RA. 


without  the  bKiwled«e  or  oonaeM  ot  the  nmlor 
renders  It  atMolutely  void,  even  la  the  hands  of  as 
luuooeat  holder.    Aogle  v.  Horthweetera  U  Ins. 

Co.SZU.8.n),2SUed.SM. 

Some  cases  hold  that  lo  the  ease  of  a  deed  aar 
alteration,  whether  material  or  not,  avoid*  It.  Dea 
T.  Wright.  T  N.  J.  L.  812;  Wallace  v  ~ 
Fa.  MZ.  ti3  Am.  Deo.  SSB. 

U  the  eltenttlan  Is  Doted  la  tb 
It  lasuffielent.  If  It  appears  la  Ibesamt 
handwrtUntt  with  the  t>ody  ot  the  Instrument,  It 
may  snfBee.  If  ttke  akeratko  Is  aitalnst  tlM  Inter- 
fM  of  the  party  olalmlng  under  the  iDBtminent,  It 
1«  preauBwd  properly  made.  Bailey  v.  Taykv,  11 
Coui.  SSI. 

IDSnlly  nieakhis,  U  oothlDK  appears  lo  the 
laiy.  the  slteimtkin  will  be  presumed  lo  be  c<m>. 
lemporsiieous  with  the  eiecuMoQ  of  the  lnatn>> 
mant.  Trowel  v.  Csstle,  1  Keb.  lOk  SltaKecald  v. 
Faueonbenrs,  ru^.  2K.  iHS;  Bailey  v.  Taylor.  11 
Conn.  ESI.  581:  Qoooh  v.  Bryant,  lSHe.i8S,8H>,PuV. 
leo  V.  Hutobtnsoa.  £>  He.  SU,  !M. 

Tlie  general  rule  Is  tbat  wliere  any  suqilelon  Is 
nUeed.  as  lo  the  genuineness  of  an  alterad  Inatra- 
ment.  whether  It  be  apparent  upon  InepeeUoa  Of 
is  Blade  so  by  ezUaneous  evidenoe.  the  party  pio- 
dados  ibe  iDStruaent  and  claiming  under  It  k 
tiouud  te  remevB  the  suaplclaii  by  aocountlDR  for 
thP  alteration.    Krrenti '    ' 


Hjchhiah  BorssiiB  Comtr. 


IXOil, 


Pupil  J.  Brown.  3  Dougl.  9;  Wait  v.  Pams- 
TOg,  20  Hlch.  425;  BoImM  t.  TYumper.  83 
Mlcb.  427;  Miller  v.  FirUq/,  38  Mich.  24B; 
Bradiey  t.  Mann,  37  Mlcb.  1;  JIdficA  t.  9miilt, 
Id.  468. 

TLe  alteralioD  makesi  provisfoD  for  ui  kt- 
lOTnejB'  Fee,  and  thii  lendera  void  the  entire 
clause  provldiDg  for  an  addltlooal  10  pei  cent 

BiiUoek  V.  l^ylOT,  39  Mich.  lB7i  Meyer  f. 
£art.  40Micb.  A17,  528. 

Tbe  iDMrlloa  of  tbese  words,  then,  effected 
•  material  alteratloti  of  the  contract,  and  al- 
tbougli  the  cbaoge  was  favotsble  to  tbe  de- 
feodants  thej  are  released  from  IlabUily . 

Puplev.  Bfottn.iupra;  Brandt,  8 uretTBhlp, 
«  888:  Ihwim  y.  Oargill,  «7  He.  SSI 

Mr.  John  M.  Brook*,  for  appellee; 

Tbe  eattre  proTteton  for  tbe  10  per  cent  iu 
««BB  ot  8«W,  wltb  or  without  tbe  words  "attor- 
uejB'  fees,"  is  abaolutelr  void.  In  either  case, 
tbe  purpose  Is  to  impose  upon  tbe  obligors  tbe 
cost  of  possible  liiigatloD,  and  an  agreement  to 
■my  more  than  tbe  taxable  costs  is  void. 

Bullotk  T.  Tas/l^,  SS  Hlcb.  187;  JA«r  t. 
■Bart.  40  Mich.  617-B23:  State  v.  T^tor,  10 
Ohio,  878;  &ietlm  t.  OtU,  11  Ohio,  417;  Mar- 
tin V.  Belmont  Bank  Truiteet,  18  Ohio,  358. 

Such  prorlsioo  beins  rold  the  losertlDa  of 
tbe  words,  "attorneys'  leca,"  if  made  after  the 
•xecutlon  of  tbe  bond,  would  aot  be  a  ma- 
terial alteration,  as  it  would  not  change  tba 
Uabilltj  of  tbe  obligora. 

MiOer  t.  Flnlm,  88  Mich.  949-358,  afflmed 
Id  Oano  V.  Beaa,  88  Hlcb.  441;  Leonard  t. 
Phxilipe.  89  Hlcb.  183;  Ooatejune  r.  OurU*,  88 
Mlcti.  60S,  509;  Firit  Nat.  BarUe  of  Port  Bwon 
T.  Cbfwm,  80  Mlcb.  483,487;  Weater-r.  Brom- 
4ty,  8  WesL  Bep.  190.  OS  Mich.  318. 

A.  material  alteration,  if  made  by  one  baT- 
Ing  antborltjr,  aroids  an  Instrument,  while  an 
immaterial  altentlon  does  not;  and  tbe  intent 
Is  unimportant. 

FvUer  t.   (Jnm,  Si  Wis.  159;  Bebinton  T. 


Phanbe  In*.  0».  96  Iowa,  480, 485;  Leonard  t. 
PhilUpe,  Ooodenmo  t.  Otirti*  and  Weaver  t. 
Bromley,  n^tra. 

An  agent  to  sell  goods  and  receive  and  traoe- 
mit  tbe  price  to  hla  principal,  is  not  the  agent 
of  his  principal  lo  alter  a  note  so  received;  and 
an  alterallon  by  him  is  simply  deemedaspolla- 


Chajnplln,  Oh,  J.,  dellrered  tbe  opinion  of 
the  court: 

This  Is  an  action  on  a  bond  given  br  MUo 
H.  DakJn  as  principal,  and  Aarou  T.  BlWand 
Anthony  Byrne  as  sureties,  to  tbe  plaintiff,  to  so- 
care  any  Indebtednees  incurred  by  DaUu  to  Uw 
plslntlfl  while  actlDg  ae  its  agent  in  selling 
sewing  machine*.  In  Janua^,  1888,  Mr.  Van 
Ness,  an  agent  of  tbe  pt^tifT,  employed  to 
procure  dealers  in  the  While  sewing  mochlnee, 
made  a  contract  with  the  defendant  Dakin,  1^ 
which  Dakin  was  given  the  eschislve  right  to 
deal  In  White  sewing  machines  wltfain  certain 
territory.  It  is  the  custom  of  tbe  plaintiff  to 
require  dealen  to  give,  ft  bond  to  aecuie  tbo 
company  on  soy  lodeMedneia  to  Uiem  whidi 
nay  be  Inoaind  br  such  dealers  Blank 
forms  are  fumlsbea  \ij  the  company  aad 
are  fllled  out  by  Van  Heaewhen  needed.  Mr. 
Dakin  signed  tbe  bond  in  this  case,  and  ob- 
tained tbe  slgnatuiee  of  the  defendants  BHae 


Tan  nceB,who  fcwwarded  it  to  tbe  plidnUS. 
Tbe  fonnal  part  of  the  brad,  before  stating  the 
conditions,  reads  as  follows;  "Know  all  men 
by  these  preaent^  that  HUo  H.  Daktu,  Aaron 
T.  Bllst  and  A.  Byrne  ate  hereby  held  and 
flrmlybonnd,  severally  and  indivtdwly.  nut* 
tbe  White  Bewing  Bbcblue  Company  in  the 
sum  of  one  thotuud  dollan,  lawful  money  of 
theUnitad  Butea  of  America,  to  be  paid  to  tba 
White  Bewtng  Hadilne  Company,  ueir  lepre- 


^  arise,  as  where  the  alteration  Is  pToperly  noted 
fai  tbe  attcatatlon  clause,  or  irbere  the  alteration  ii 

^satnat  tbe  Intereet  of  the  paitr  dertvlnK  tJtle  un- 
der tbe  Inatniment.    8mlU>  v.  United  States,  m  D. 

«  t  WaU.  SW,  U  L  ed.  TSS. 

nw  pertr  who  pcoduoes  an  altered  instt'omentis 
.fentfailr  t>ound  to  explain  tbe  alteration  or  ens- 
ure. If  It  le  In  a  material  point.  Jaoksonv.Osbom, 
4Wei>d.6liIc  CbappeUv.Speoeer,  VBartkEBi. 

Thk  la  espedallrtlie  rale  where  tlie  alteration  li 
'SosplolouB,  and  Is  beneAolal  to  the  holder.  Tlllon 
V.  CUnton  Je  B.  Hut.  Ina.  CO.  T  Barb.  BU;  Acker  v. 
LedTaid.  6  Barb.  EUi  O'Donuell  v.  Hamiaii,B  DtUr, 
■4M. 

nte  loslniintnt,  wltb  all  theetroninstancesof  Its 
Ustorr,  Its  oatnre,  the  appearance  of  the  altera- 
-UoOitbepceslble  ot  protatde  motivee  to  the  alter- 
^Uon,  or  B^lnst  It,  utd  Itsetteots  upon  the  partlea 
respeoUvdri  ouftat  to  be  submitted  to  tbe  Jutt; 
«nd  tbe  oonrt  cannot  presume,  tromUisiiieie  fftct 
that  an  alteration  appeals  oo  the  face  of  the  in- 
■etniment.  whether  under  seai 
WIS  made  after  the  slinlns.  Haybee 
a.D.8mtth.l,ia 

The  partj  tntrodndnK  ft  offerinr  li 
■deed  ttiat  has  been  altered  by  erasure  ot  Intertlne- 
allon  muatdiowtbattlie  alteration  was  made  be- 
fore deUverr-   Jordan  v.  Stewart,  IS  Fa.  HI 

But  It  has  been  held  that  the  pneomptlon.  In  tbe 
4nt  histance,  le,  thu  tbe  alteimtlOB  apparent  on  Its 
tBoewBamadebetoreeieoutloi],so  that  It  will  be 
UL.  R  A. 


T)ie  nature  of  tbe  atteiatlMi  dioald  donbtJesa  be 
oomldeeed  In  detenmlnlng  whether  tbe  partf  e<- 
ferlmrtbe  Inslmment  Isbnind  to  vfve  e-" 


be  Klven.  Himtlnston  t.  TlnA,  I  Ohio  St.  441; 
VUde  V.  Armsbr.  a  Ooih.  114. 

If  the  aUecatlMi  be  merelr  verbal  and  fanmateil- 
ai,ltwlllnotaSeot  ttie  Insbument,  thonch  made 
aficc  delivery,  AnoUv.  Jooss.lB.I.attiSPba- 
Itppe.  Bv.  VB,  mcI& 

ItlsnoteverraltenitlonthBtwIll  dcRroranhi- 


Slpv.Haer,SAtlc.A  Hornby  v.lUtobam,UBIm. 
8tB;  People  v.  Humy,  1  Denlo,  MK  Dunn  v.  Clen- 
ents,  n  N.  0.  SS;  Peqoawket  Brldn  V.  HBthes.  8  N. 
B.  13»:  Lamrdon  v.  Paul,  SO  Tt.  ST;  Nichols  v. 
Jobnson.  10  Conn.  ])£. 

For  further  sutliorlt;nponthlinib]eot.aeeiia(« 
to  wason  V.  HBjroi  (Minn.)  i  U  R.  A.  IBS:  PalmetT. 
Poor  (Itul.1  a  I.  B.  A.  UB;  aad  Sanden  «.  Bacwsl 
(B.a)TL.R.AT<S. 


;.  Google 
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HALLOinOX  T.  BlACKSTOlfB  NlTIOKAL  EiKX. 


SIS 


^entaUTCt  or  anlgns;  foi  wblcb  pftymnt  (to- 
_zeilier  with  10  per  cent  ftttomers'  fees  tbereon 
ui  cue  of  luit  OD  this  boudi  well  and  tmly  to 
be  made,  tbey  bind  (bemsetves,  their  beira,  ei- 
■ccntonuid  aaminiATfttoTB,  snd  BeparelecsUtea, 
JolnOv  aDdKverally,  firmly  by  these  preBenla. 
BealM  vltb  their  seals.  Dat«d  the  twenty-fifth 
■day  of  JaDiuuT,  ooe  tbousand  eight  hundred 
■*ni  d^ty-eigbt."  Then  fotlowa  lh«  coodi- 
tion  of  the  bond,  Which  whs  to  par,  or  cause 
to  be  paid,  any  and  erery  indebleoDeffi  or  IIb- 
blllty  then  eilstliiE,  or  wfaicb  may  thereafter 
In  any  manner  exut,  or  b«  Incurred  on  the 
part  o(  Hllo  H.  Dakln  to  Ihe  WhiU  Sewing 
Machine  Company,  etc.  The  words  "stlor- 
iieyi'  tees"  appear  to  have  been  interlined  in 
-the  bond  between  the  woidi  "10  per  cent"  and 
tbe  wont  "theteon."  The  only  questlong  pre- 
-•ented  l^  the  record  are:  jirtt,  waa  Ihe  Inser- 
llon  of  the  words  "attonteya'  feea"  a  material 
•Iteration,  if  inserted  after  the  bond  waa  exe- 
-cntedf  Bteond,  if  Inserted  br  Tan  Kess  after 
It  waa  executed,  and  tierote  ft  waa  forwarded 
In  bint  to  the  pialntlfl  for  acceptance  m  n}eo- 
w>n,  did  it  nnder  the  bond  invalid  in  handt 
■of  the  plalnttfFr 

Clearly  the  alteration  by  the  loiertloD  of  the 
worda  "atlorn^i*  feea"  waa  ImmateriaL  An 
alteration,  to  be  matarlal,  moat  be  In  a  mate- 
rial part  of  tbe  instrument,  and  affect  tb«  righta 
«ad  nablUUei  of  the  partka  thereto.  Am.  A 
Sng.  Bncyclop.  Law,  n.  SOS.  This  Instm- 
tnent  fa  nirt  a  monev  bond,  and  the  action  upon 
ft  ia  rt^lated  by  the  Butnle,  wbldk  prondea 
that, "  when  an  actioii  ahall  be  pioabcutad  in  any 
«oiut  of  law,  upon  taj  bond  for  tbe  bieacb  of 
any  condition  other  than  for  the  payment  of 
moDCT,  m  sltall  be  proaecnted  for  any  penal 
mm  for  tbe  non-performance  of  any  co<reDant 
■or  writtoi  agreement,  the  pUntlff,  in  Ua  dec- 
lanUon,  ahul  aiaign  the  specific  t»eacbes  for 
wUdi  the  actbn  ia  broiuht"  And  "upon  the 
Mai  of  iodi  actkn,  tf  ue  faiy  find  that  any 
■asi^mtnt  <d  foch  Ineacbea  fa  true,  and  that 


Dm  pWntill  AonU  recover  damaeea 

t  thereof  In  their  verdict,  lo  ad- 


they  abaU  laMM  aach  damas 


d  shell  apec- 


■dmoa  to  thelrDnding  upon  any  other  question 
of  fact  anbmitted  to  them."  And  "in  every 
«Dch  action,  if  fbb  plalntlS  recover,  the  verdict 
of  tha  Jury,  saaessmg  the  {daintifTs  damages, 
ahall  be  entered  on  Qie  record,  and  Judgment 


tlons  of  debt,  together  with  the  costs  of  suit, 
aod  with  a  further  judgment  that  the  plaintiff 
have  execution  to  collect  the  amount  of  dama- 

Cso  assessed  by  tbe  Jury ;  which  damage*  shall 
so  specified  in  such  jodftmenL"  i  How, 
Slat.  §1  7737-7789.  The  penalty  of  this  bond 
is  f  I,wO,  no  more  and  no  less,  and  no  recovery 
can  exceed  that  amount.  Buhop  v.  freeman, 
4S  Mich.  6S8;  Odd  Fdioai  v.  Morriion,  43 
Mich.  628;  Bpencer  v.  Ptrry.  18  Mich.  8M. 
The  damasea,  Inclnd log  the  interest,  where  itia 
proper  to  allow  It  to  be  asseased  under  the  con- 
ditions, cannot  exceed  tbe  penalty;  and.  if  they 
equal  the  penaltT,  ther  can  only  draw  intereat 
from  the  dale  of  the  Judgment  In  this  caae, 
as  in  the  other  casea  under  the  ijtatute,  the  re- 
covery aod  Judgment  would  be  for  the  penalty 
of  the  bond,  ana  tbe  further  Judgment  that  the 
plaintiff  have  execution  for  tbe  damagee  aa- 
sessed.  The  promise  to  pay  10  per  cent  aa  a^ 
\atM31i  feea  ia  no  part  of  tbe  penal^  of  the 
bond,  and  bj  no  potajUllty  can  it  ufect  the 
Judgment  to  be  rendered  upon  the  bond,  mat 
the  amount  of  danugea  to  be  asMesed. 

Beeond.    It  any  alteration  waa  made  after  the 
execution  of  the  bond,  it  wa*  done  by  Taa 


in  question  to  tbe  plaintiff  for  Its  approval  01 
rejection,  yet  there  la  no  testimony  In  tbts  reo- 
Ota  tending  to  show  that  he  waa  expressly  or 
impliedly  aatborized  to  make  any  alteration 
In  the  bond.  Tbe  rule  (dlaw  ia  that,  when  an 
alteration  la  made  by  a  third  party,  it  ia  an  act 
of  ipoiiatioo,  and  the  alteration,  although  ma- 
terial, cannot  inralidate  tbe  written  Instrument; 
and,  when  the  spoliation  la  done  by  Ihe  agent 
of  one  of  the  pereea,  it  will  not  avoid  the  coo- 
tnct,  If  the  agent  bad  no  express  or  Implied 
authority  to  do  it    1  Am,  A  ^8<  BncyclopL 


N.  J.  L.  227;  BiaOow  v.  AttpAm,  M 
Vt.  531;  JfiUw  V.  BMd,  8  Grant,  Cas,  SI,  ST 
Pa.  £44;  TWvy  v.  Bariaoaod,  1  Davall,  104. 

The  declaration  counts  upon  tbe  bond  aa  be- 
ing In  a  penalty  of  91,000,  and  assigns  breacbea 
of  tbe  conditions.  It  follows  that  the  bond 
would  be  a  valid  Instrument  In  the  hands  t^ 
the  plalutUEs  for  what  it  waa  before  the  altera- 
tlcui  was  made. 

Tbe  errors  assigned  muit  be  overruled,  and 
iKeUidgmtnt  aghtnti,  with  costs  In  both  courts 

The  other  Justloea  concurred. 


UASSACHUSBTT8  SUFREHS  JCDICIAL  COURT. 


BLACEBTOHB  NATIONAL  BANE. 


...) 


-1.  A  pl«d(*  of  ■•enrlttsa  ■•  eail«t«r»I 
far»aol»  wblob  aathorlses  their  sale  "on  the 
•OB-perfomanee  "  of  the  iJTomlse,  and  tbe  vipU- 
satfonot  tbe  proeeedi  to  par  the  Dote,  and  makea 

'  the  aorplaa  appUoabto  "to  ear  other  note  or 

Honb-Sea  noU  to  lau  Blvet  Nat.  Bank  v.  Etade 
■<lbB.)UL.a.A.Ui. 


olatm  "  lield  br  tbe  pledgee  aaalnst  the  pladffor,  la 
an  abaolnte  pledge  of  tlie  seoiuittes  (orsuch  otber 
noui  or  olaJms,  the  tight  to  entoroe  whMi  doea 
not  depend  on  non-parment  of  tbe  prtnoipBl  note. 
8.  FalliiT«top*jfbewhole<tfad0BMad 
not*  when  dMnmndMl,  or  to  prooine  the 
extensloo  of  the  balaooe  as  a  time  loan.  Is  a 
tetaoh  of  an  agveement  to  pay  on  demand,  wlUi- 
In  Uie  meanlnc  of  a  prorlilon  la  a  pledge  of 
oollaiwals  that  In  the  event  of  enoh  breach  tbelr 
aorplos.  after  satlafylnr  ttta  note,  may  be  appUed 
to  otlier  demands  asalnst  the  maker ;  and  the 
fact  that  the  header  has  agreed  not  to  pre«  tbe 
demanil  without  furtlrar  notloe  la  ImmateriaL 


HAauoEcmrm  Brmxia  JtTinoiAL  Court. 


firm  of  whisk  tha 

iFof  aliotalaKmeialMrBrelDcladed 

In  a  vt«*l«loatai  tdi  plei^  ot  oolMxnta  to  MOors 
oM  Uut.  on  Ui  fBihm  to  par  It  wbto  Am, 
EnwM  of  tfea  oolktenb  ma;  ba  applied  to 


REPORT  Irom  the  SnpfMne  JiidlcUl  Oonrt 
for  HuSolk  Count;  (Field.  OA.  J.)  lot  tlte 
opinkiB  of  the  full  coart  of  a  (uU  farougbt 
lo  redeem  certalo  McarlUei  wbich  had  bean 


BOl 


CotnplatnaDt'i  usigtxv  executed  kud  delir- 
ered  to  defcBdant  a  note,  of  whlcti  the  follow- 
ing it  ft  copy; 
IMOO  DoIlK,        Boibm,  Ham.  D«c.  14. 1888. 

Od  demBDd,  after  date,  nitli  interest  at 
per  ccDt,  I  pratrisa  to  pay  to  the  Kadutone 
Kational   Bank  of  Boaton,  or  order,  at  tafd 
Bank,  TwentTtlve  Thounnd  -^gw  DoIlarB,  for 
value  reoelTed,  having  deposited  with 

thli  obll^on  u  Collirferal  Security, 
149  Sbarea  Btnltb  A  Dove  Man';  Co.. 
aOO       "      PaciBe  Oniso  Co..  with 

Butbotitr  lo  Kll  Ibe  mme,  or  any  colltterals 
flutistitnled  for  or  added  to  the  above,  without 
notice,  either  at  public  or  pritate  hIc.  or  otfaer- 
wiae,   at  the  option  of  the  said  Blsckitone 
National  Bank,   on  the  noD-perfonnanoe  of 
thia  promise,  nid  baok  applying  the  net  pro- 
«eeda  to  the  payment  of  tbla  note,  and  aoeoont- 
faiff  to  me  lor  Ibe  ntplua,  If  any;  and  ft  Is 
hen^S  agreed  that  anoh  Barjdita,  or  any  eice«B 
•f  collal«rali  npon  this  ncKe,  shall  be  appli- 
cable to  any  other  note  or  daim  afialnst  me 
held  by  said  bank.    Bhould  the  market  tbIik 
ot  any  security  pledjnd  for  this  loan,  in  the 
■    '         ------     ■   ygj,  j^  holders  hereof. 

«  to  deposit  oa  demand 


Sidcment  of  the  holder  or  holders  hereof, 
ecline,  I  bereby  afjree  to  deposit  oa  demand 
ildi  may  be  made  by  a  notice  in  wtltlng. 
t  by  mall  or  otherwise  lo  my  residence  or 


decline,  I  bereby 
{wbldi  may  be  b 
lent  by  mall  or  otherwise  lo  my 
place  of  bustnen)  addltiona]  colfatera).  so  (hat 
the  market  value  shall  always  be  aalisfaeton 
lo  said  bank,  and  faUlog  to  deposit  sui^h  addi- 
tional Mcmity,  tbls  note  shall  be  deemed  to  be 
due  and  payable  forthwim,  anything  herein- 
before eipressed  to  the  contrary  noCwnhstand- 
Ing.  and  the  holder  or  holden  mar  Immediately 
nbnbnrse  tbemeelfes  by  the  sale  of  " 


f  the  secu- 


thelr  behalf,  may  purchase  st  any  sttcfa  sale. 
Joseph  W.  Smilb. 

[Indorsed  on  back]:  Waivliif  demaud  asd 
•otlce.  Geo.  W.  Dove. 

Jan.  S.  1889— Recdved  fire  thousand  dollars. 

Jan.  B,  1889 — Received  five  thousand  dollars. 

The  furihcT  facts  ■nffldeotly  appear  in  the 

OtrinlOB. 

Mr.  J.  B.  WKTiMr,  for  plaintiS; 

There  was  no  sucb  "  non-performance "  by 
Bmitb  as  entitled  the  Bank  to  ent  oB  by  a  sale 
his  right  to  redeem  his  stock. 

The  iecarity  la  primarily 
note  alone,  attd  If  this  note  wi 
the  defendant  acquired  no  farther  claim  to  the 
■took. 

HaOatM]/  V.  nil  Biter  Sat    Bank.  181 
Uaaa.14. 
1SL.R.  A. 


The  conduct  of  Uie  Bank  In  awiulng  Bmlllk 
Qial  the  demand  waa  not  then  lualsted  on,  and. 
tberauhlngunderstaDdlng,  upon  which  Smith, 
muft  be  preanmed  to  have  relied,  aopply  ali 
the  dements  of  eatoppel. 

Xakt  v.  ExAaiut  Mvt.  Itu,  Oa.  qf  FftiU. 
IS  Qny.  2K;  Knt^curboeksr  L.  Int.  Co.  v. 
Norton,  98  H.  a  3M,  24  L.  ed.  «80;  Sm  Tent 
L.  Int.  Co.  V.  J&wtotDa,  H  U.  B.  Vti,  24  L. 
ed.841. 

But  evenltthe  Dote  waa  so  dlshonored,whea 
the  plafnttfl  offered  to  pay  It.  that  the  Bank 
already  had  a  riffht  to  sell  tbe  stock,  still  the- 
right  of  redemplioD  was  not  cut  off  so  long  im. 
the  Bank  held  the  slock. 

The  terms  ot  the  note  do  not  make  the  Block 
security  for  other  debts  almply  upon  nan  pay- 
ment of  the  note.  Upon  nonpayment  the 
stock  may  be  sold,  but  it  is  not  uniU  It  baa- 
been  sold,  the  note  paid,  and  a  surplus  ob- 
tained, that  the  right  of  the  Bank  to  apply 
that  snrplaa  takes  effect 

Batkawty  v.  FaU  Bi*tr  Nat.  Bank,  lupra. 


Intentton  to  pay,  has,  at  least  In  equity,  all  the- 
effect  which  a  tender  upon  Ibe  same  condition. 
could  have. 

CStmnodt  v.  Nevrburypert  Sat.  Irut.  2  New 
Eng.  Rep.  S38,  142  Mass.  S43,  S47. 

The  doiltts  of  pledgor  and  pledgee  are  recip- 
rocal, end  the  ri^t  lo  a  return  of  tbe  aecurity- 
la  Indissolubly  bonnd  with  tbe  obligation  ut- 


Whetber  or  not  this  light  is  correctly  treats 
ed  as  makinft  a  strict  legal  condition,  aa  li^ 
many  cases  (Corttlyou  v.  Latmng.  2  CaL  Cat. 
200;  HaXpin.  v.  Fhmix  Int.  Co.  118  N.  T.  186^ 
Cau  T.  SigiAbobtm,  1  CenL  Bep.  81S,  100  H.  T. 
S48;  Ocean  Nat.  Bankt.  Fant.  M  N.  T.  474; 
Stuart  V.  BigUr,  98  Pa.  80),  It  would  probably 
be  recognized  in  some  way,  even  at  law.  so  far 
as  lo  prevent  ao  enforcement  of  the  debt  if  ib*- 
creditor  had  destroyed  the  security  or  express^ 
refused  to  restore  ft. 

In  equity  the  creditor's  obligation  to  retorm 
the  security  is  concurrent  with  that  of  the  debt- 
or lo  pay  his  debt,  and  the  debt  cannot  be  en- 
forced unless  at  the  aame  time  the  security  Is- 
reslored. 

Palmer  v.  Buidrit.  37  Beav.  849;  Sinneirt 
V.  Trollope,  L.  R.  89  Ch.  Div.  VSA. 

Tbe  mere  fact  that  a  return  of  tbe  security 
Is  refused  seems,  in  this  court,  to  be  sufflcient 
ground  for  proceedings  In  equity  to  obtain  it 
on  pavment  of  the  debt. 

Bartlett  v.  Johnmn,  9  Allen.  530i  FoaU  t. 
Ward.  118  Mass.  H8:  Bathawa^  v.  Fall  Bimr 
Nat.  Bank,  tupra.  Bee  Nevton-v.  Fay,  10 Al- 
Im.  S04i  Xtmp  v.  WtdbrMk,  1  Tea.  St.  S7S. . 

In  the  aeose  that  a  debt  owed  by  my  Ann. 
can  be  enforced  ^Inst  all  tbe  members,  in- 
cluding me,  the  firm  debt  is  my  debt;  but  the 
ezpiessioa  "cMms  against  me"  naturally 
poiots  to  individual,  not  Joint,  d  aims,  and  it  is 
a  matter  for  considetation  wbich  is  Duant     - 

Anarsanv.  JTntnMr.  8  Pick.  S3. 

Tbe  property  was  Smith's  lodivldually,  aad 
he  would  not  satutally  devote  it  to  paying- 
firm  debta.  OoDsiderinc  tbe  umial  iMMaatUe 
view  ot  a  flrm.  which  the  law  recognilea  as- 
different  from  tbe  legal  view  (Corey,  Accounts, 
chap.  4).  Smith  would  hardly  hare  inlendeiT. 


Huunrxu  t.  BiiUSiiom  Kaxmku.  Oun. 


"ne  petMHMl  BBd  Ow  paitaairiito'  tgUMm 
■n  not  to  b«  eoHtOnd,  nnd  Aould  ba  raeoif- 
ntud  u  dMtact  nnleai  tben  It «  ekftr  hrten- 
tioD  to  treat  them  (m  the  MtnB  foottog. 

A  T«f,  L.R.19Q.B.DIT.  68;  l&tfMMm 
▼.  SUfSQu  Viii(m  Bkg.  Cb.  M  L.  T.  H.  B.  HO. 

Tbe  foBn  of  the  nola  «■■  s  priDtod  blank 
fnnHihed  bjr  the  Bank,  and ' '■* 


H  mich  BBwonld, 


dent  th»t  tbe  language  c 


o  m^e  It  coTST  more  than  t 


I  obvloui 


«t  the 

CbttmY.Atla$iraft.  Bank,  4  NevKng.  Bep. 
fiS*.  14fi  Haai.  4S.  Bea  JBiparf*  Awn,  2  GOl 
A  J.  840^  0»u«t  T.  jr^wn.  Mood.  &  U.  259; 

Jfr-.  nriMk  E.  Flta.  for  defendant: 

A  borrower  can  bind  conateial  deposlUd 
irith  hii  obtjgatbm  aa  aecorltv,  alao,  for  other 
«bHgatl(Hia  which  may  be  held  agalnat  him  bf 
tbe  boMet  ot  tbe jnrtncfpal  oUlgaaoo. 

fiM&onbm  T.  WaMngim  Bonk,  8  Het.  BS6; 
WOeox  w.  AMoem  Bank.  7  Allen,  270: 
i(bpr«  V.  WaMum,  t  Hew  Eng.  Rep.  flSO,  147 
TSam.  Hi;  AB  IXttr  ITat.  BatA  -  "'  "' 
L.B.  A.Ul,lSSHaaa. — . 

Paitlea  haTfaig  « legal  capach^  to  contract 
bare  a  right  lo  make  neh  atipulationa  betwean 
tbemaelTea  aa  theyaee  fit,  provided  Iber  do  not 
coutrarenethe  Uw;  and  inch  atlpal&tiona  ue 
to  be  faithfollj  obaerred  hj  the  contracting 
partlea. 

Jarvit  T.  Bogtrt,  IS  Hasa.  807;  Adamt  r. 
JtieMi,  1»F1<£  «70;  MeOarrm  v.  Xclfiitty. 
V  Orar,  189;  Bivwn  t.  FatUr,  118  Haas.  IH; 
JflajrT.I*ni,llPIcfc.lI. 

It  vai  not  competent  to  ibow  at  tbe  bearing 
bjexninalcpard  evtdence  that  aeltber  party 
to  the  note  spoke  of  Uie  acceptanct)^  when  uld 
votewaa  algned,  tliera  being  tio  imblgulty  as 
4oit8  termi. 

Btaektiury.  Davit,  128  Haaa.  S88:  ORmieal 
JBeelrie  L.  a  P.  Cb.  t.  BauarO,  ISO  Kut.  4»S. 

The  debt  doe  from  apartnerahlp  la  alao  due 
from  each  monber  of  a  partnersblp,  and  may 
ha  enforced  againat  tbe  aepftiate  property  ol 


Each  partner  ia  a  debtor  fn  toUdo  for  the 
whole  amouotof  a  JolDt  debt. 

BmeAlnT.  Ctta^n,  lOCusD.lTS;  XorrOl-f. 
Trmtm  Mut.  L.  A  F.  In*.  Go.  10  Cuah.  283; 
JTimam  v.  Fatgt,  8  Gray,  289;  OMint  t. 
■Charit^ami  Mat.  F.  in*.  Of.  10  Or»',  lOS; 
Aanyr.  Jtft/Ui.  SO  C.  8. 1  Pet.  Itll,  7  L  ed. 
187. 

A  partcerahlpja  not  a  legal  enUly. 

fkwlbur  T.  ^pMm,  2  New  Bng.  Bep.  181, 
149  Haai.  18,  08;  LtteU  v.  UnilA  StaUt,  S3 
V.  B.  818, 98  L.  ed.  S». 

Where  a  Ann  obligation  ta  severat  aa  well  as 
jofM,  a  bank  can  scythe  htdfTldoal  deposit 
«f  a  partner  to  tbe  payment  of  a  debt  of  the 

airrtAv.0apaat8lal*Baiii,fnWM.tli. 
18L.R.A 


alagh  paruitf  tfeerefai;  adefendaatcan  aet  oS 
hia  cla^agninit  tbe  finn  in  aa  aotli»  by  sach 
■Ib^  partoar  againat  him  on  an  Indivlda^ 


debt. 
Alim  r.  MaOm.  40  Iowa.  iM.    See  Leaei 

The  claoae  in  the  note  "that  uch  aurpluH  ix 
any  ezceea  at  ndlalerala  upon  tbl*  aote  ahall 
be  applicable  to  any  othm'  notae  or  claim 
•gaiut  me  held  by  aald  Bank"  relates  to  such 
notes  oc  claims  aa  might  be  held  by  the  credit- 
or at  tlie  time  rcconise  wsa  bad  to  tbe  collat- 
eiai. 


Helaias,  J.,  deUvand  tbe  o^nlos  of  tha 

Tbia  la  a  hOl  to  redeem  oariain  atook  given 
by  one  Smith,  the  {daiatUra  inaolTcat.  to  the 
defendant  as  coUai«al  Bsovrity  for  a  loan  to 
Smith.  The  main  queaHon  li  wbeOier  tfas  de- 
fendant can  htrfd  tbe  stock  as  seourtty  not  only 
for  the  kaa  meatiooad,  but  alao  for  two  a^y 
o^aaees  of  a  flrmof  whitdi  Smith  was  a  meo^ 
ber,  which  acceptaoeea  the  defendant  had  db- 
Gooated  before  the  dateof  the  loan  in  queation. 
Ibe  note  given  by  Smith  for  the  loan  author* 
taes  tbe  defendant  toaell  ^atoek  "on  the  non- 
Msfannance  sf  (Ua  pronda^  said  Bank  apply 
lug  the  Bet  preoesda  to  the  pi^naent  of  bUa  note 


plua,  or  aayexceMdcollaMxlatqMathisnota, 
shall  be  applicable  lo  any  other  note  or  clalo 
agalBBi  me  heU  l^  aald  Bank." 
Tbe  eoonael  for  tbe  plahitlfl  based  bla  argn- 


clalm  waa  condltioiinl  upon  Smith's  non-per- 
fonnancs  ti  hU  promise.  We  (Unk  h  doBbt> 
fol,  at  least,  whether  thai  b  tbe  iroe  ootmroe- 
don  of  the  wotdi  which  we  have  qnolad.  We 
are  dlapoasd  to  read  the  agreenwat  aa  an  abao- 


we  are  of  oploioo  that  Smith  <Hd  not  perfwm 
bb  promtoa  within  tbe  maanlng  of  Ibe  note. 
The  Bank  demanded  payomt  ot  Smith  on 
JamiaiTS,  1889,  and  hemadepardal  paymenta, 
bat  failed  to  pay  the  lealdne  and  requeated  tbe 
Bank  to  make  ua  balance  a  time  kan,  which 
the  Bank  refnaed.  Tbb  was  a  non-perform- 
aneeof  bis  promise  by  Smith.  It  la  true  that 
the  report  slates  that  it  naa  understood  tbat  the 
demand  should  not  be  presaed  wlthont  further 
notice.  But  tbis  did  not  take  away  tbe  effect 
of  the  breach.  It  merely  called  on  tbe  Bank 
to  give  notice  before  taking  further  steps,  such 
as  seiltDg  the  aecnrl^,  and  tbb  it  did.  We 
neither  coKStme  the  report  aa  meanloF,  nor  do 
we  infer  from  it.  that  the  breach  of  Smith's 
promise  by  his  failure  to  pay  on  demand  was 
waived  by  the  Baoh.  On  January  8,  If  not 
before,  the  Bank's  right  vested  to  apply  any  ex- 
cess of  collsterals  upon  other  clidms. 

The  question  remains  whether  tbe  Bank  la 
entitled  to  hold  the  security  for  the  blll/i,  which 
were  accepted  by  Smith's  firm  and  not  t^  him 
IndlviduaHy.    U  cannot  be  denied  that  the  ao- 


MS 


Hamaohdiviti  BnpBBia  Jusicuii  Covsr. 


flKPT.r 


memtac  of  O*  Mter^  boiMAold.  tm  no  rlflitft 
under  a  olanae  In  the  daed  entitling  ttie  irantor 
uLd  hii  tamllT  to  [i«e  inwnw  over  the  load  a* 
ioag  u  the  viantad  landBbBll  oontliiaa  to  be  uaeA 
for  ndlroad  purpoen  under  tlie  oharter  of  tli» 


ceplances  vera  "clalmi  agaioBt  bim"  ind  tbat 
tbe  words  used  Id  bis  note  were  bro&d  enougb 
U>  embrace  Arm  accepLancM  unless  there  is 
some  leaaon  In  tbe  contract,  the  ciTcumetaaces, 
or  mercaatile  practice,  taglTetbemaaarrower 
meaning,  aiiigtf  Mfg.  Go.  T.  AUen,  123SUB8. 
4«7:  atwfc  T.  Fntn,  Hood.  A  M.  809. 

U  Smith  had  had  private  dealiogi  and  a  pri- 
rate  account  with  the  Bank  as  a  depositor,  and 
bis  flru  also  had  had  dealings  and  an  account 
there,  and  Bmltb  bad  glveD  security  Id  the 
terms  of  his  note,  in  order  to  be  allowed  to 
overdraw  or  to  obtain  a  discount.  It  may  be 
tbaC  tbe  geDeralityof  tbe  language  would  be  re- 
Blrained  to  the  line  of  desliogs  Id  tbe  course  of 
which  it  la  used.  ^:  parte  MeKenna  (Oity 
Bank  Com).  8  DeG.  F.  &  J.  629.  Bee  Llnd- 
lej.  Parte.  Stb  ed.  119,  noU. 

But  we  are  celled  on  to  construe  a  printed 
form  used  b;  Ibe  Back  and  presented  bj  it  for 
those  wbo  borrow  from  it  to  sign.  Tbe  ques- 
tion is,  What  Is  the  reasonable  inlerpretatloo  of 
such  words  when  Insisted  oa  as  a  general 
formula  to  be  used  b;  would-be  borrowers,  ir- 
respective of  any  special  course  of  business  of 
tbe  psriicular  person  wbo  signs  it,  which,  for 
tbe  matter  of  that,  there  does  cot  appear  to 
have  been  in  this  case.  For  all  that  appears, 
tbe  noie  mentionel  may  have  been  the  OQlj 
transactloD  tbat  ever  tooh  place  between  tbe 
defendant  snd  the  plaictiff  aloue.  Tbe  printed 
form,  It  may  beaafiumed,  wonld  have  been  used 
b;  the  Bank  equally  in  a  case  where  tbe  bor- 
rower was  the  priucipal  man  Id  bis  firm  and 
Uie  only  oae  known  lo  tbe  Bank,  was  borrow- 
ing for  bis  Qrm  dally,  aDd  bad  never  borrowed 
for  himself  bat  In  this  loslanoe,  and  la  a  case 
where  the  borrower's  membership  in  a  Arm 
whose  notes  the  Back  held  was  unknown. 
TbIa  being  so  In  the  opinion  of  a  majority  of 
tbe  court,  there  Is  no  sufflclent  reason  for  not 
giving  tbe  words  their  full  legal  effect.  Tbe 
clause  pledging  the  property  for  any  other 
claim  against  the  debtor  is  not  inserted  with  a 
view  to  certain  specific  debts,  but  asadragnel 
to  make  sure  that  whatever  comes  to  the  cred- 
itor's bauds  shall  be  held  by  tbe  latter  until  its 
claims  are  satlsQed,  Corey  on  Accounts  and 
Lindlcy  on  Partoership  have  made  It  popular 
to  refer  to  a  mercantile  distinction  between  tbe 
firm  and  ill  members.  Bat  we  have  no  doubt 
thai  our  merchauta  are  perfectly  aware  that 
claims  against  their  firms  are  claims  against 
them,  snd  when  a  mercbant  eives  security  for 
any  claim  against  him,  and  tEiere  is  nolhing  to 
cut  down  the  literal  meaning  of  tbe  words,  he 
must  be  taken  to  include  claims  against  bim  as 

^ff"^!-  J'     1         luii  jj      ■     J  tracCto  carry  an  indeflnlie  number  of  persons 

Decree  accordingly.     BiU  4i*mt»ed.  ,„  perpetuity,  and  any  decree  for  its  pSorm- 

SDce  would  necessarfly  be  as  iodeflnlca  In  lt& 
Caroline  K.  DODQE    Appt..  terms  as  tbe  contract  itself. 

V.  AtlanUtit  W.  P.  R.  Cb.v.^xw  830a. 650;. 

PROVIDENCE  R.   00.         Blanchard  v,  Detroit  L.   &  L.   M.    R.  Co.  81 

Hicb.  18;  Oineinnali  AO.R  Oo.  v.  WaMmm^ 

26  lod.  259:  Biaeketty.  Bata.  L.  R.  1  Ch.  App. 

117;  PauxU  D.  Steam  Coal  Co.  v.  Taff  Vdtt  k. 

O).  L.  R  9  Ch.  App.  881. 

MOTB.— CMd,  eonitrveUon  of  coruUteration  dautt;  |  lound  to  be  Fair  and  eQultat>le,  certain,  and  oonsls* 

I'ltrhts  tlicreander.  tent  wicb  publio  poller,  and  Just  m  aU  Its  parts,  or 

at  least  tend  to  produce  ■  just  end.    Qrlffith  t> 

In  order  to  merit  the  InterposItlOD  of  the  powers   Frederlok  County  Bank.  S  Olll  *  J.  tst;  Sermour  v. 

of  a  ooDrt  o(  afaanoery  the  acieemBnt  must  MlDelAnay.SOow.UB;  M odlsett  v.  Joboson,  I  Blaokf ,. 

18  L.  R.  A. 


1B91.) 

APPEAL  by  complainant  from  a  decree  of 
tbe  Supreme  Judicial  Court  for  Suffolk. 
County  dUralssing  ber  bill  filed  to  enforce  per~ 
formacce  of  a  condition  in  a  deed  by  John  C. 
Dodge,  deceased,  giantiDg  land  to  oefendanU- 
Afflrirud, 

The  facts  sufficiently  appear  In  the  oplnloD. 

MUi  C«roUa«  E.  Dod(*,  appellaoi,  t» 
propria  peraana: 

Tbe  usage  of  the  word  "family"  among  other- 

tbinn    ItirlilHmk  *'r1pii/s>nHnntfi  *'^ 


'aiiamtf.  WiUiam*.  1  Sim.  N. 
S.  357,  871;  Webster,  Diet,  title,  Family. 

Mr.  J.  H.  Benton,  Jr.,  for  defendant: 

The  primary  meaning  of  tbe  word  "family'*' 
is  "the  collective  body  of  persons  who  live  In. 
one  bouse  and  under  one  bead  or  management.'* 

Webster,  Diet.;  Worcester,  Diet.:  Paalm*. 
livili.  S. 

The  secondary  meaning  Is  "thooe  vbo  de- 
scend from  one  common  progenitor;  a  trllw  or 
race,  kindred,  as  the  human  family,  the  famllf 
of  Abraham." 

Webater,Dict ;  Woroeater.Dlct ;  Judges  xili 

a 

It  Is  to  be  presumed  that  this  word  was  used 
Id  Its  primary,  usual  and  ordinary  seose,  and 
not  In  Its  secondary  sense. 

If  tbe  agreement  In  the  deed  bears  tbe  con- 


t  bind  itself  to  cany  In  pei- 
idanls  of  any  person  free  of 

.  .  „ »}rporotion  is  only  a  truste« 

of  tbe  public  highway,  and  au  agreement  of 
that  klndwouldbe  a  direct  violation  of  luduty 
as  such  traslce. 

Woreeitw  v.  Wtitern  R.  Corp.  4  HeL  S64, 
66«. 

But  assuming  that  tbe  contract  to  carry  tbo- 
descendanis  cf  tbe  grantor  la  upon  adequalA 
consideratioD  and  not  against  public  policy,  it 
was  not  with  tbe  plaln^ff,  and  caonoC  be  eO' 
forced  by  ber. 

Be  Empreu  Engiiuering  Cb.  L.  K  10  Ch. 
Div.  126- 

Tbis  contract.  If  It  beam  the  construction 


DoDOB  T,  BonoM  ft  Photidehok  R.  Ca 


Spedflc  perfonniiDCe  of  this  contract,  con- 
Btnied  u  the  pUiotlS  coDstrues  fr,  oui^ht  not 
to  be  ordered,  bec&uae  the  pUinliff  asba  for 
nothing  which  the  cannot  obtain  by  purcbaie. 

Jfurroy  r.  St^Bmi.  110  Mau.  OS;  WtUcn  v. 
irorthampton  4  &  /.  A  Cb.  L.  R.  0  Ch.  App, 


Xi»tlirop,  J.,  delivered  the  opinion  of  the 

This  is  a  bill  In  eqaltv,  filed  on  Fehruarv 
38,  1888,  for  apeciflc  performance  of  an 
agreement  alleged  to  have  been  made  b^  the 
defendant,  in  1836,  vlth  John  C.  Dodge, 
Ute  plaintlfT'fl  grandfather.  The  case  waa 
heard  before  a  Sngle  justice  of  this  court 
upon  the  pleadings  and  evidence,  and  cornea 
before  ub  on  the  plaintliT'B  appeal  from  a 
decree  diBmlBBlng  the  bill. 

From  the  evidence  It  appears  that  the  de- 
fendant corporation,  on  December  38,  1BS3, 
took  bv  the  rlKht  of  eminent  domain  a  par- 
cel of  land  beloneing  to  John  C.  Dodge  In 
the  Tonn  of  Attleborough,  and,  having  con- 
itructed  111  road  over  the  land  so  taken,  be- 
gan to  run  trains  of  cars  from  Boston  to  Prov- 
idence on  August  38,  I88S.  Bj  deed  dated 
■  —  '     1888,    and  acknowledged  on 


May  8,    1887,    John  0.   Dodge  conveyed  \ 

right  of  way  over  the  land  so  taken  to  the 
defendant.  After  the  description  sf  the- 
premises  conveyed,  and  before  the  habendum, 
were  the  following  clauses;  "It  being 
understood  and  agreed  by  and  between  the 
said  parties  to  this  deed  that  the  said  cor- 
poration shall  erect,  make,  and  keep  up  all 
necessary  fences  between  the   lands  of  the 

Enter  and  the  land  taken  for  said  railroad, 
d  it  is  further  agreed  by  and  between  tba 
said  parties  to  this  deed,  and  the  said  cor- 
poration by  tbe  acceptance  of  this  deed  do- 
covenant  and  agree  to  .and  with  the  said 
grantor,  for  themselves,  their  succesaora 
and  assigns,  that  the  said  grantor  and  bla 


of  said  corporation,  their  successors  and 
assigns  as  long  as  the  land  and  appurte- 
nances hereinbefore  described  shall  continue 
to  be  used  aa  a  railroad,  or  for  railroad  pur- 
poses under  tbe  charter  of  said  corporation.* 
It  further  appears  from  the  evidence  tliat 
in  1BS6  John  C.  Dodge  had  nine  sons  living 
with  him ;  that  in  iSk  or  ISOS,  he  left  thia 
Commonwealth  and  did  not  return  to  it ;  and 
died  in  January,  1866 ;  that  tbe  plaintifF'a 


<8l;  MlUaid  V.  Ramadell,  Ham.Cli.(IIioh.)87B:  Ohio 
r.  naum.SOblo,S8a. 

Id  all  oaoES  whem  a  ooniideratloD  la  lequlrad.  a 
partr  ■nlni'  on  a  oootraot  muac  show  that  the  odd- 
■UeratloD  Bowed  from  him  (Boulton  v.  Jones.  > 
HartaC  *  H.  G04;  MltahsU  v.  lApage,  Holt.  N.  P. 
OS;  Beaton  Iob  Co.  v.  Potter,  L8B  Man.  Ta\;  as 
pilvl^  or  redprocBl  TeoosDlUon  la  essential  lo 
catabUab  a  oontraotual  nlatloD.  Thomas  v.  Tbom- 
•a.  2  Q.  &  H»;  Lsake,  Coat.  M  ed.  eui;  I  Wbarlon, 
Cant.  I  MS. 

Tbe  onnaldeiatloD  ma;  be  some  benellt  to  [be  de- 
fendant, but  It  must  be  some  detriment  to  the 
plaintiff,  and  It  must  move  from  the  plalntUf.  1 
Wharton.  Cont.  I  COS. 

Tbe  pTomtoe  ao  far  as  the  promlaoo  la  oonoemed 
■toot  have  been  BTStultoua.  He  must  have  done 


in  tor  tbe  promlae, . 
^ttowhlohhewaanotapartr.  See 
AndenoD  v.  Loncdeo.U  U.  8. 1  Wheat,  n,  6  I>.  ed. 
«  Shear  v.  HaUorr.  IR  Johns.  OTj  Tweddle  v.  At- 
Unaon,  1  BeM  *  8.  aU;  Prtoe  v.  EaMon,  1  Bam.  * 
Ad.l3S. 

'Rkua.abaifota  speeino  pertormanoe  can  only 
be  btougfat  by  thon  who  ate  parties  to  the  coa- 
traot.  Taaker  t.  Small,  S  M; L  t  C  »,  Wood  v. 
White,  4  Mt\.  k  C.  ua-.  PateTKm  v.  Long,  t  Beav. 
UB;  ViGDoh  CIvU  Code,  art.  UBGi  1  Wharton,  Cont. 
•  7H. 

'  Alia  for  aonatnutlon. 

All  the  terma  of  a  deed  ihould  be  oooalrued  to- 
Hether.  Lowdermllk  v.  BosUok,  KS.tXlM;  Jones 
V.  fesbhr,  A  WeiC  Bep.  SO,  at  Htah.  OU;  Qrueber 
r.  UodenmeleT,  ttHlnn.  W. 

The  oonatniotloa  must  be  upon  the  enCtie  deed, 
and  not  on  dlajotnced  pans.  Omeber  v.  Unden- 
meler  and  Jones  v.  PaahbT.  nqn-o:  Baldwin  v.  Mar- 
too,  And.  ns. 

Bverr  word  and  clause  ahould  be  given  some 
f  oroe  and  meaning,  so  far  as  poaalble.  Bobiuaon  v. 
MMlsiltud  a.  Co.  1  New  Eag.  Bep.  BBI.  SB  YL  !». 
Bee  Coleman  v.  Sherwlu,  Oartb.  (Sj  Bhtewsbury't 
Ono,  8  Coke.  IT. 

Conm  abould  aaoertahi  andstve  efCeot  to  the  real 
taMnUon  of  the  partlas;  and  auob  IntenUoD  muat 
«  UR.  A. 


besathered  from  the  whole  loitrummt.  Blobter 
V.  Blohter,  10  West.  Bep,  UO,  111  Ind.  US;  Lehndorf 
V.  Cope,  11  West  Bep.  SBO,  1»  IlL  81T;  Co.  Lltt.  SUb. 

Where  that  Intention  Is  olearlr  revealed.  It  fur- 
ntsbea  the  rule  by  whkAi  deeds  aa  well  as  atstnte* 
and  other  contracu  must  be  construed.  Case  v. 
Dexter,  »  Cent.  Bep.  a»,  lOt  N.  T.  U& 

Such  a  oonatruoUon  onght  to  be  made  of  deeds,. 
that  their  end  and  deal«n  ahould  lake  effect; 
and  auch  conalruotion  ahould  be  made  of  their 
words  aa  la  moal  atrrceeble  to  the  Intent  of  tho 
grantor.  These  moilms  are  founded  upon  tba 
htgheat  authorit]'. — Coke,  Plowden,  and  I,ord  Chief 
JtiMce  Hale;  aod  the  law  commends  the  tutnUia, 
the  cunning  of  Judges.  In  oomtrulng  words  In  lucb 
a  manner  as  ahall  beat  aniwerthe  Intent.  Smith  v. 
Fackhurst,  8  Atk.  las. 

For  In  expounding  agnnt  aooordlng  to  the  In- 
tent, tt  muat  be  done  acooidlng  to  the  Intent  at  tb» 
time  of  the  grant  (Alderman  of  Chesterfleld'a  Caae, 
Oro.  BUs.  SIS):  In  the  light  of  the  aurrounding  olr-. 
oumstances.  Newayiro  Hfg.  Co.  v.  Cbloago  k  W.. 
H.  B.  Co.  1  Weal.  Bep.  884.  M  Mich.  U4;  Ztmmei  v. 
Miller,  1  Cent.  Bep.  TOe,  04  Ud.  IB6. 

Tbe  law  In  the  true  oonatructlon  of  grants  bath 
respect  to  the  estate  ot  tbe  grantor;  tn  the  abUltj 
of  the  grantee:  to  the  consideration  which  leads 
the  estBtej  and  to  the  reoompense.  and  Ion  wbiob. 
tsauslained.    Oougb  v.  Howarde.SBulBt.iai. 

Words  In  grants  should  be  oonstmed  aooordlng- 
to  a  reasonable  and  easy  sense,  and  not  be  ftrolned- 
to  thingi  unlikely  and  unusual.  London  v.  The 
Chapter  of  Southwell.  Hob.  SM. 

Toohnl<^al  rules  ot  oonatructlon  ore  uot  to  be  re> 
sorted  to,  wheu  tbe  meonlitB  of  the  maker  of  a  deed 
is  obvloua    Heodereoa  v.  Maok.  m  Kj.  8T8. 

Such  rules  sre  not  favored,  and  are  not  to  be  ao. 
applied  as  to  defeat  the  In  teu  Clou  of  tbe  parties,  but 
effect  must  be  given  to  such  Intention  LC  practica- 
ble, when  no  principle  o(  law  will  t>e  tberetiy  vio- 
lated.   Crueller  v.  tJndeomeler,  4if  Minn.  9ft. 

Judges  In  tlielr  Judgments  have  great  regard  to 
the  generalty  of  the  esses,  and  tu  the  Inoonveu- 
lenoes  which  may  ensue  either  way:  told  (nlerprs- 
tatio  SBntper  tenda  «f,  uC  mtttttir  abturdtwn,  eC  !»• 
eoniKikleni.eC  tit  JudMum  lit  (nusortunu  Oueot 
Alton  Woods.  1  Coke,  IIS. 


.Google 


HuUfOHDiRn  8u»KBn  Juokiui.  Oonrr. 


wltk  blm  In  18M,  mii  cMtUniwd  to  lln 
nUh  him  tKOBk  Outt  tlm«  until  &bout  t  yau 
«ftar  hia  own  mwrUgs  In  18U;  that  he  left 
Mm  Com  naoB weal tb  in  18S0,  and  nturned  to 
It  la  1885  or  18M,  end  now  rasidei  here. 

In  renid  to  ItM  plaintlfl,  tbe  tmtlmoif 
ihowi  ttut  ahe  wm  non  In  18M  or  1850,  in 
the  State  ot  Penuylnnia;  that  when  ahe 
was  a  child  ahe  llred  lor  aome  time  in  the 
famllf  of  her  gnadfatber  afttf  be  left  thla 
CtMunonwealth ;  and  that  ahe  returned  here 
with  her  btber  in  1885  or  1880,  and  faaaalBce 
lived  with  him. 

The  efldeoce  wee  Kunewliat  coafilctlag  on 
the  queatton  whether  the  deFeodant  haa  b; 


VUW4UIU   HI   riuv  uw  vvm  i««  lutu,      4 

appew  Uut  when  ahe  wai  a  child  bI 
caalonally  wtat  over  the  road,  when  & 
panled  by  her  father  or  mother,  aitd  w 


Denied 

lowed  I 


objectloa  bj  the  <Acer  of  the  CompaDj." 
On  tbii  etate  of  the  evldeooe  we  need  not 
coualdai  how  fv  the  defendant  would  be 
bound  bv  what  the  plaintiff  cootonda  Ib  the 
practioai  coitatructioD  put  upon  the  deed  b; 
the  offlcera  of  the  defendant  omporatloD. 
We  fUid  nothing  in  the  evldwce  to  thow 
cooclnalTelj  that  what  waa  accorded  to  her 
after  ahe  cane  ot  age  waa  other  than  aa  a 

We  pHM,  therefore,  to  the  oosil  deration  of 
the  ooDstruction  of  the  deed.  The  word 
"family!'  haa  eeveral  ToeantngB.  Ita  pri- 
mary meaalug  la  the  colIectlTe  oodf  of  per- 
«0QB  who  lire  In  one  hooae  and  under  one 
head  or  management  tta  aecondary  moan- 
ing ia  thoae  who  are  erf  the  same  lineage,  or 


eLrned  la  Ita  prlmarj  aenae.  In  Bn  r,  Dar- 
VnsUm,  4  T.  B.  TS7,  under  the  Settlement 
Act  of  8  and  »  Wm.  HI.,  diap.  80,  whicb 
provided  for  tiie  granting  ot  a  certificate  to 
«  poor  peraoB  who  wlahed  to  remove  from 
hie  own  pariah  to  another;  and  that  tbe  lat- 
ter pariah  should  "be  obliged  to  receive  and 
provide  for  the  person  mentioned  In  the  cer- 
tificate, together  with  hIa  or  ber  family,'— 
It  waa  held  that  tbe  certificate  did  not  ex- 
tend to  a  grandchild  of  tbe  perami  receiving 
it,  who  lived  with  hla  father,  but  not  wl£ 
bla  grandfather. 

Lord  Kaayon,  (A.  J.,  ndd: 
1SL.B.A. 


parlaooe,  the  fitsily  c 
live  under  the  aame  roof  witb  tlw  paltr'/am 
ias;  timae  who  form  (U  I  may  uaa  ttm  ax* 
pieialon)  hia  fln-aidt.  But  whan  tlief 
branch  ont,  and  beeoiu  tbe  Iwada  ot  sew 
eatabllshnHnl^  ther  ceaae  t»  be  part  of  th* 
father'a  family.'  Bee  alao  Oifiead  t.  Shti, 
U  Haas.  090;  BomUtA  r.  AnOrme.  8  Allen, 
S8»:  i%M-v.  AanlvUl  At,  a>.  Wlfaaa. «« I 
Balet  V.  DnMon,  1S8  Haaa.  8S4 ;  Bradtt*  w. 
JndrMM,  187  Haw.  SO;  JIMpa  t.  Pftafa^  Itf 
Haaa.  570,  4,  New  Zag.  BeJ^ISa.  ^^ 

The  plaictll^  bowevnr,  coatanda  that  the 
words  Bo  long  aa  tbe  land  and  appurtonanoea 
ifore  MBcribed  dull  coBttaoe  to  be 
for  railroad  purpoaea 
id  oorporation"  Imply 
.  and  muat  neoessanly 
luoiudeall  the  desceodanta  of  John  G.Dodge. 

But  we  are  of  pinion  tiiat  theae  worda  an 
worda  of  Itmitatioa  wf  die  grant,  and  not 
words  extending  tbe  nwaalng  of  the  word 
"family.- 


tloci.  tbe  Commoowealth  reaerved 


tlwr^bti 


ight. 


conxinUoD  ita  railroad,  and  Ita  franchiae, 
■pTvpeity  and  privileges.  Stat.  1981,  chap. 
5e:-S  IS.  The  words  "under  the.chart<)r  of 
the  corporation"  were  therefore  neoeasary  to 
limit  tbe  agreement  to  cany  to  the  tlnw  tha 
corpontlon  might  have  tbe  power  to  nee  th« 
land  tar  railroad  porpasea. 

Bo,  too,  the  wQMs,  "need  for imilrcnd  ptir- 
poees,*  were  a  neoesMry  and  proper  linlta- 
tlon  of  tbe  contract  to  carry.  II  the  lacft- 
tlon  of  the  road  were  changed,  and  tbe  land 
conveyed  by  Dodse  ahouM  rernt  to  him, 
tbe  partlea  would  naturally  provide  that  tha 
coatraet  to  can?  should  be  at  an  end. 

Other  contingenclee  might  also  happen. 

By  the  Statute  of  1830,  chap.  81,  passed 
(8t  Uarch  11,  1881,  tiie  charter  of  tbedefeod- 
aat  corporation  oould  be  repealed  at  tha 
pleasure  of  the  Legislature ;  ita  francbiaa 
might  be  forfeited  for  misuaer  or  aonuaer ; 
or  It  might  be  surrendered. 

All  tbess  consl deration*  ihow  that  Om 
words  In  question  were  words  (rf  limitation, 
and  did  not  extend  the  word  "hmlly"  to  aa 
to  include  tbe  deacendsnts  of  John  C.  Dodgt 
to  die  remotest  generation.  We  are  of  opin- 
ion, therefore,  that  tbe  olaiDtiS,  after  ahe 
ceaaed  to  be  a  member  of  her  grandfather'a 
household,  waa  not  entitled  to  a  frae  paaa 
over  tbe  road  of  the  defendant  aa  one  of  U* 
family. 

Dterm  Himtmfiif  t/uM^/kmA 


.:it.GOOg[fZ 


MlCirrGiJI  STJPaEME  coubt. 
Bobeit  BAT.T.WKTmR  et  aJ. 


Is  of  bw.lnd^endeDtlrot  tbemauDerlnwhlidi 
It  li  eODdaoted.  If  tin  ilaajihMt-bouBe  li  iltDatsd 
In  A  DOW  Mtd  wtaoBtr  WBtUoS  portloa  of  &  oltjr.  In 
Um   iMlittilKirtiood  ot    itockTardi   and    odiei 


tloa  of  a        _ 

pmiMM  ot  riddlns  •  Mtehlxntiood  ot  Moh  DOlM. 

A  That  Uw  •wftawMW  of  »  aUn«bt«r- 

— • — I  4tgwtiafl^ 

It  groiuiTto 


-4>  A  decrvewUeh  ■ttenpUtoanJobti 
nn1«»iMT  nan— il  Itj  tli»  wnnur  ir*ni- 
tytngvn  w  liiwliia^a  >1 — "n — "— "]-r"'~* 


[.  A.  sUtnghtar-hoiUM  biwliiaaa  will  bi 
<!»<■<  1 1  »J  »wl  bj  a  ODurt  of  (dunoerr  at  tbe  la- 
■tauoe  of  penom  who  morad  Into  Iti  neislibor- 
hood  after  it  wbb  satabHabed,  oolr  when  It  la  to- 
Jurlom  to  health,  where  It  WB8  located  M  the  oot- 
"     "    alooalltT*'  "    "     ""    " 


CB08S-AFPEAL8  from  a  decree  In  chuneerf 
of  the  Ctrcutl  Court  for  Wayne  County  on- 
Joining  tbe  eanjiog  on  of  a  uaugbtei-lioiiu 
iHutneuin  Bucb  a  wav  ai-bi  make  its  nukance. 
Jfodffled  and  afflrmtd. 

The  facts  are  atal£d  In  tbe  opinion. 

Meun.  Pftrk«p  A  Burton  for  complain* 
aota. 

Utttrt.  CoDAlr,  Ki^biii7  *  JjneUagrt 
for  defendant: 

Tbat  tbe  aUughter-bonw  dlminlefaea  tba 
Talae  of  tbe  nefRbboring*  landa,  coneldered 
alone,  can  be  no  ground  for  an  Injunction. 

MorrU  <e  E.  B.  Co.  v.  Prudden,  30  N.  J.  Eq. 
087,  SS9;  Zabritkie  t.  Jerw]/  City  S  B.  R.  Co. 


An  tajanotton  win  IK 

^ncttoa  o(  a  alait^ter-boiiM  and  plaoe  for  keep- 
^nihott,  wfaerBkbr  the  aniwer  and  aSdaTtti,  it 
-appear*  tbe  detendanntntoid  to  oacrr  on  tbe  tnul- 
■ .  itnilKiuiabeiMC- 


aad  tti  and  oCal-lMlIliw  houae  li  prima  facte  a 
•eommoti  tuilnnaa:  but  tlua  ^esumptlen  maj-  be 
<nlrattod  DyahowtBK  that  the  ImahiMa  K  m  oon- 
•dnoted  and  oairtod'  on  ae  not  to  eodaoger  the 

health,  or  Interfen  with  tbe  eomfort,  of  the  Dcdsb. 

bortna  l&baUlaiit&  Dnwda  t.  Bndloni,  U  Abb. 
-PT.US. 


:n  theoweot  CUUn  r.  Talentlne,  9  PUffe>im,< 
L.  ed.  SO.  tbe  obanoeUor  held  that  tlie  oocupatloa 
-of  a  bulioins  Id  a  dtr,  as  a  •Uushter-houBe,  wag 
prima  fade  a  ootatnoe  to  the  nelshborlns  Iohat>- 
4ian1a,  and  ml^tbe  raelialaed  by  tnjunodon.  And 
In  that  caae  be  rafuaed  to  dlMOlve  the  Injuootlon, 
.and  ratatawd  It  until  the  hearliHr;  althoaah  the  de- 
t,  in  Ma  answer,  denied  that  a  alauftbtv- 
,  Toooiietltuteanulaanoe,K 
T  tbatttie  noxlona  tiade  or  builiieM 
_  T  tbe  health  ot  theDeishborhood. 
It  la  auSolelit  It  ft  ptodua«i  tliat  whlob  la  oUanaJTe 
to  tho  eenaee,  and  wblOh  raoden  tbe  enjoyment  of 
-Wteand  property  tmeomlortalile.  Bex  v.  White,  l 
Burr.  SV;  8  BL  Oom.  W;  Brady  *.  Veeka,  B  Barb. 

ur. 

It  be  phralaal,  not  auoh  m 
See  aiao  21  L.  B.  A.  S69;    22  L. 


bKHight  then  h 
without  diBoomtort.    for  a  ttilhincly  aimllar  defi- 
nition, Mi  VallOT  V.  SeUa,  U  Jur.  4U,  1  ~       '    ' 

Bq.  IK  VcetooU  T. ■      - 

K.J.'Bu.m. 


Wood,  Nalauioei,Hlloa,l!l)l.>ndoaatatbend 

While  R  la  tzue  that  penona  UtIos  In  a  ottr  tmiA 

wbk*  oom*  from  tba 

to  tba  aoUvUf  ot  buM- 

whleh  It  mar  ha  done,  and 

which  are  prodneed  by  » 

oenee  popouHou  aBainM  whiOh  there  la  no  legal 

KTOund  tor  eouplaint,  tbey  areentJtted  to  proteo- 

tiOD  aoalDBt  tbe  oairylDK  on  ot  a  trade  cr  buauwaa 

In  a  manner  wbloh  materiallr  lajiuei  Hudr  pioit-' 

erty  or  afleota  their  health,  or  rendna  Ike  wloy> 

meot  ot  11  phyaloally  UDOomtortable.    Ckaap  t. 

l^ambert.  L.  &.  8  Bq.  Oaa.  40B;  OatUn  v.  Taleathia. 

e  Falsa,  B7S,  1  L.  od.  SO;  Biady  v,  Weafca,  8  Baib. 

1ST. 

No  action  will  lie  and  no  recorery  aan  be  had  for 
doing  ttiBt  wbloh  tbe  law  authorlaae  the  pai^  ta 
do.  and  that  cannot  be  adjudged  a  nulMuiee  aod  b* 
heM  unlawful,  whioh  tba  law  deolaiea  to  be  law- 
ruL  New  York  t  B.  B.  Oo.  t.  Toons,  •>  Fa.  int 
BeDwIok  V.  HoitIb.  S-  HOI.  tO;  Hoaonmbelft 
Brldae  Qa.  r.  Elrk,  M  Pa.  lU;  Northern  Tnuwp, 
Cb.  of  Ohio  r.  Chlcacro,  M  TT.  8.  BSE,  S  l.  ed.  SH) 
Angell.  Hlcbwaya,  I OI:  AAai»aa,  Torta,  I UMO;  For> 
tw  V.  North  Ulaaouri  B.  (ki.  88  Mo.  LR  r 
II 


B» 


HicHTaAM  SoFBua  Cauwi. 


1«N.  J.  Eq.  8U,  819:  AttvQtn.  t,  JKdW,  1(1 
Va.  Jr.  Sd,  848i  3  Btor7  Eq.  Jur.  g  925. 

Tbe  Temedv  b;  injunctloD  must  be  conflned 
totbat  specinctblDg  wblch  constitutes  tba  to- 
tual  nulrance,  bb  shown  hj  the  proofs. 

WOeh  T.  StfiwI,  a  Dougl.  KSi;  Wr^ord  t. 
P«vis,  U  HIch.  41.  4S;  Soeocle  v.  JVets  ^dr«« 
A  F.  O),  SO  N.  J.  Bq.  896. 

Courts  will  nrelj  Interfere  by  Injunction, 
where  it  may  be  itopped  br  indictment. 

Herri*  AS.R.  Oo.  t.  Pntddea,  ttipra. 

If  a  busioess  is  lawful  and  tg  carried  on  Id  a 
■nltable  place,  even  though  to  the  annoyance 
of  neijrhbors,  still  courts  will  not  enjoin. 

Ikidfntry.  T^nan.  88  How.  Pr.  182-186, 
and  manr  cases  dted;  QiBiert  t,  BAowerman, 
28  Htcb.  UB-45S. 

The  court  will  coDSider  the  1o«s,  the  locality, 
all  the  clTGumatances  and  Burroundiogs,  even 
after  a  verdiot  that  the  thing  Is  a  nniunce,  be- 
fore giving  an  Iniunction. 

Wood,  Kulnnoee,  g  488,  p.  S80. 

Hotbing  can  be  a  nuisance  which  Is  petmlt- 
led  to  be  aet  up  1^  competent  suihorlty. 

Grand  BaMi  Si.  R.  Ob.  t.  Beitl,  88 Mich. 
<2,  70,71;  Jllv-OtTt.  t.  Svart  Boomir^Oit.H 
Hicb.  468.  Bee  atso  Peepk  v.  DMtvU  d  H.  PI. 
aoad  Co.  87  Htch.  ISB. 


delivered  the  opinion  of  th» 
court: 

The  complainants  are  the  owners  of.  and 
occupy,  as  realdence  property,  lands  in  the- 
northem  part  of  the  City  of  Detroit,  lylns- 
between  Trumbull  Avenne  and  Twelfth 
Street,  and  between  Herrick  Avenue  and' 
Klrby  Street  The  neighborhood  is  »  new 
one,  as  a  residence  part  of  the  city,  Uie  com- 
plalnanta  having  for  tJie  moat  part  moved* 
there  within  a  year  prior  to  the  fllfng  of 
their  liill  In  1897.  In  the  spring  of  1886, 
tbe  defendant  had  erected  a  slau^ter-houae^ 
on  the  southeast  comer  of  Twelfth  and  Klrby 
Streets,  the  cost  of  which  was  ■omethlng- 
over  |4,CM)0.  Before  doing  «o,  he  testifled. 
that  he  had  acquired  permission  from  the- 
common  council.  In  the  near  neighbor- 
hood was  King's  cattle-yard  and  Wreford's- 
slaughter-house,  both  of  which  had  been  la 
operation  some  years.  Defendant  was  en- 
gaged principally  In  slaughtering  hoga. 
The  hogs  were  reoelved  by  rail,  and  were- 
unloaded  from  a  side  track  near  the  slaughter- 
house to  tbe  number  of  about  800  a  week. 


houn,  to  cool  ofi  before  killing.    Sometlmea. 


hela  NaT.  Oo.  v.  Coons,  S  Wstti  AS.  Id:  Henry  v, 
Pittsburgh  *  A.  Bridge  Oo.  8  IVatta  A  B.  8E:  Had- 
cliff  r.  BrooklTO,  1 N.  Y.  186:  BeiUnKOi  V.  NewTork 
Ont  B.  Co,  18  N.  T.  ift  Uoyer  v.  New  Tork  Cent, 
ft  H.  B.  &  Co.  88  M.  T.  8U:  Baltimore  *  F.  R.  Co.  V. 
Firtb  Baptist  Chureh,  108  IT.  S.  SIT,  ST  L.  ed.  n». 

The  ooenpatlon  of 
bouselstobe  refrarde 
and  where  suota  a  balldlor  ezWs  so  nenz  dmllliif  • 
»  as  to  Impair  their  oomfoitable  enjoyar   ' 


r.TslenOne, 


ttis  an  BortoDatde 

I  Paige,  ns,  4 1>  «d.  SSL 

Tbe  bualneas  of  alauKhtertng  animals  ought  not 
tbba  oarvled  on  In  tke  populous  parts  of  a  dty, 
and.  more  eapedaUy,  when  connected  with  slaugh. 
taring  U  the  aet  of  tnimlng  bristles  and  Imilliig 
OtraL    Dubois  T.BiidlOng,]S  Abb.  Fr.  Mil;  IflBosw. 

faa 

And  where  slaughter-house*  ere  orlgf  nallj'  erect' 
ad  on  vacant  ground,  remote  from  human  hab- 
itations. OT  pubUo  places,  If  tbey  beoome  nul^ 
saiioee  by  reason  of  roads  being  ^terwards  laid  out 
In  their  Tlolnltr,  or  by  dwellings  being  aubae- 
Quenly  erected  near  them,  tbe  fact  of  their  prior 
eiistenoe  Id  a  place  remote  from  dwellings  Is  no 
defense.  Brady  v.  Weeks,  S  Barb.  IffT:  Com.  v.  Up- 
ton, S  Qray.  41S.  AndseeBaakait  T.  Houghton,n 
Beav.  4»;  Howell  v.  irCoy,a  Bawla,flie;  1  Walt, 
Aot  A  Def.  TEL 

itui«  01  Co  tft«  mewurt  of  dttmote*. 
-The  rale  of  damage  to  real  estate  where  the  tn- 
fnry  la  to  the  value  of  the  premlaea  themaelvea.'  la 
the  dlffeienee  between  the  value  of  the  prembn 
befoie  the  Injurr  and  Immediately  arter.  1  HIU. 
Torts,  we,  ■  IS,  a;  Wood,  Nulwncea,  1 8tiS;  Beoly  t. 
Alden.  81  Pb.  ant;  Buokman  v.  Green,  9  Bun.  ^ 
Peek  V.  Elder,  8  Saadf.  US:  Daoa  v.  Valentine,  8 
Vet.  B:  Cbaae  v.  New  Tork  C.  B.  Oo.  IM  Barb.  ZZS. 

Wberethennlsanaecan  be  abated,  this  rule  does 
not  apply.  In  suoh  oeee,  the  measure  of  dama^iee 
Is  the  loss  In  rental  value  by  th«  oontlnusncQ  o( 
the  nutsaooe.  Chlpmen  v.  Palmer,  9  Hun,  BIT; 
Finney  v.  Berry,  SI  Mo.  BEB:  Park  t.  Chloago.  &  8. 
W.  B.  Co.  «  Iowa,  888:  MoKeon  t.  Bee,  t  Bob.  IGO; 
Buff  V.  Bloaldo,  (6  N.  T.  eei:  De  Wlnt  t.  Wlltse,  S 
Wend,  ttn;  Jntte  v.  Hughes,  VI N.  T.  vn\  Baltimore 
18L.RA. 


A  P.  B.  Oo.  V.  FUth  BaptM  Churah.  108  U,  B.  81T.  tT: 
L.ad.Tae. 

A  putdio  nuisance  la  one  whloh  aSeota  at  the- 
■ame  time  an  entire  community  or  nelghborbood,. 
or  any  eonildaiable  number  of  peisons.  although 
the  extent  of  tbe  annoyanoe  or  damage  tniUoteil. 
upon  Individuals  mar  be  uneguaL  GsL  Civ.  Code,. 
18188.   All  othaa  are  private  nulsanoee.   Id.l31Bl. 

Anr  peison  may  maintain  an  BotfoQ  for  a  private* 
and  panlealar  In  Jury,  dtetlnot  from  that  of  the  p  ub- 
Uo  In  geneial  for  tbe  commission  of  a  puUio  nul- 
MQce.  PleroeT.Dart,TOow.808;lAnsingv.Smith,, 
t  Wend.  >-»:  Cropeey  v,  HunAy,  1  Hilt. !»;  WUkea 
V.  Hungerfotd  Market  Oo.  I  BIng.  N.  C  fsa-.  Boee  v. 
Qrovea.  I  Mbs.  ft  Q,  BIS;  MUban  v.  Sharp,  n  N.  T. 
ea-fm;  Myers  v.  Haloom,  8  Hill,  t»t.  Sedgw.  Dam. 
88-141;  Soltau  V.  DeHeld.  B  Bog.  L.  ft  Eq.lOt;  1. 
1  Hill.  Torts,  ati,  Chloheater  v.  Letbbridga,  Wlllea,.' 
Tl-TS;  8  BL  Com.  KHfc  Co.  LIW.  18. 

The  writ  of  Injuaotlon  can  rightfully  be  demand- 
ed to  preFeal  Irreparable  Injury,  Interminable  Ittj-  ' 
gatlon  and  a  mulUpllclty  of  suits,  aodlta  raf  usel  hi' 
a  proper  case  would  be  error  to  be  conectedby  an 
appeUate  tribunal.  It  Is  matter  of  gxaoe  In  no-. 
sense  except  that  It  rests  in  thesonnd  discretion  of 
the  court,  and  tbat  dlSoreUon  Is  not  an  arblirHry 
one.  If  tmproperiy  eierotsed  In  any  oaae,  either  In . 
granting  or  relnslog  It.  the  error  Is  one  to  be  cor- 
rected upon  appeal.  Coming- v.  Troy  Iron  ft  S.. 
Factory,  Vi  N.  Y.  IBl;  Seld  v.  OUTord.  Hopk.  Cfa.. 
tlB,  I L.  ed.  170;  PoUltt  v.  Long,  (8  Barb.  10;  Mo- 
hawk and  H.  R.  Co.  v.  Artohar.  S  Paige.  8B,  9  L.  ad. 
EOT;  Parker  V.  Win  nlplseogee  iMke  C  ft  W.Co.  87 
U.  B.  E  Blaok.  848,  ni,  IT  L.  ed.  S8S.  SST;  W^ber  v. 
Oage.  »  N.  H.  188:  Dent  v.  Auotloo  Mart  Co.  88  L. 
J.Ch.  DU;  Atty-Qen.  v.  United  Kingdom  BLact_ 
lUeg.  Co.  80  Beav.  88T;  Wood  v.  Butcllire.88lm.N. 
8. 186:  Oowea  v.  Staffordshire  Potteries  W,  W.  Oo- 
L.  B,  8  Ch.  App.  186. 

ToButborlie  a  private  pereonto  maintain  anao^ 
Uon  for  a  public  nulaanoe,  the  Injury  wblchbeeas- 
talns  tberefrom  must  differ  In  kind,  not  in  degTee.. 
from  that  wblcb  is  oommoD  to  alL  Chloago  v- 
Union  BuUdlngAno.  UK  llLSn.  40  Am.  Bep.  MS;. 
Blgleyv.  Nunao.E8CaL4IX;  Jarvlav.  Santa  Clara. 
Valley  B.  Co.  Sa  OaL  488;  Nottlni^m  v. 
ft  P.  B.  Oo.  8  HoArth.  811 


;,Coen^lc 


ptr-loAds  of  boff  intended  for  Eln* '■  itook- 
yerds,  ae  well  m  for  the  defenduitV  wcnild 
aUnd  apon  ttie  tntck  (or  seTenI  houn  at  a 


•qQMling. 
bfll  that  the 


Tards  produce  a  large  amount  of  manure  aod 
pith,  and  give  ofF  an  ofFeoslTe,  sickening, 
and  unwholesome  stench,  and  that  at  timet 
it  beoomea  so  uDendurable  that  the  Inhabit- 
auta,  of  whom  complainants  form  a  part, 
are  compelled  to  leave  their  home*:  that 
the  coaflned  Bwlne  make  a  great  dlstur))- 
aace  and  noise  by  •queallog  so  loudlj  as 
to  awaken  persons  from  sleep,  and  so  con- 
Btantlr  as  todisturb  Inliahltauts  at  all  times, 
both  da;  and  night.  It  is  alleged  that,  In 
eoDieqaence  of  the  business  carried  on  bj  de- 
fendant, the  laud  in  the  Tlclnlt;  has  become 
depreciated  in  value,  and  complainants 
charge  Qiat  the  stench  arising  from  said 
•wiDe.  and  from  the  drrlnz  tis^  taken  fiom 
fbe  slaughtered  hoga.  and  from  the  said 
■iaugbter- house,  constitutes  a  nuisance,  and 
^liat  the  noise  and  disturbance  made  by  said 
swine  in  confinement  constitute  a  nuisance ; 
that  such  nuisances  are  greatly  injurious  to 
the  healtli,  comfort,  and  propertv  intereata 
of  Uae  complainants :  that  the  injury  to  the 
Gciuplainants'  health  and  comfort  t» — '  **- 
measured  by  monetary  value ;  OM, 
jury  to  their  property  Interests  is  upwards  of 
15.000;  and  that  for  such  inlory  to  their 
health,  comfort,  and  property,  uey  are  with- 
out any  adequate  relief  except  In  equity.  The 
prayer  of  the  bill  is  for  preliminary  and  per' 
netiial  injunction  to  restrain  defendant  from 
further  using  or  employing  his  property  for 
a  slanghter-oouse  wherein  to  slaughter  swine 
or  any  other  animals,  and  from  employing 
tbe  aameforthe  purpooeaof  conflning therein 
quantities  of  awlne  or  other  animals  fur  the 
purpoae  of  slaughtering  them,  and  for  usinf 

the  same  or  an '  -'  "  —  '—' 

tor  drying  hal 

•laugbtered  awloe ;  aioo  lor  (general  jejiei. 

Defendant  answered  admitting  that  he 
owned  and  operated  the  slaughter-house  at 
the  place  stated  in  the  bill,  and  for  purposes 
■ubatantialiy  as  diarged,  but  denied  that  the 
place  was  uncleanly,  or  gave  out  noisome  or 
unwholeaome  smells,  or  that  the  same  was  a 
nuisance  in  any  way.  Says  that  the  slaugh- 
ter-house had  been  erected,  and  was  carried  on, 
after  the  newest  and  moat  approved  methods. 
and  waa  kept  as  clean  as  is  possible  for  such 
a  place  to  be  kept ;  that  it  had  t>een  con- 
stnicted  ezpreaalj  for  the  purpose  for  which 
lie  was  using  it.  and  that  if  he  should  be 
prevented  from  making  such  use  of  it  the 
value  of  the  property,  amounting  to  alnut 


there  were  ve^  few  buildings  In  Uie 
bourfaood;  and  that,  as  vet,  tbe  neighbour- 
hood waa  sparsely  settled.  The  case  was 
heatd  hafon  Smt.  George  8.  Hnsroer.  circuit 
Judge,  a  large  number  of  witnesses  being 
examined  on  each  side,  and  the  testimony 
being  v«rT  conflicting.  Upon  the  part  of 
the  complalnanta,  the  testimony  tended  to 
show  that  the  people  living  in  the  vicinity 
of  tbp  defendant's  slaughter-house  were  an- . 
is  L.  R  A. 


ugbtering  cttem,  and  tor  usine 
ny  part  of  it  as  a  drying-yard 
klr  or  bristle*  t^en  from  the 


by  oflensl       _  „  . . 

tton  of  the  deluidaiit's  place;  that  tbeaa 
ameits  were  In  some  instances  ao  offensive 
as  to  make  the  paitlea  sick.  It  also  appeared 
that  people  wer*  kept  awake  at  night  by 
the  squealing  of  hogs  confined  (n  defendant's 
yard.  It  does  not  clearly  appear  from  the 
complainants'  proof,  however,  whether  the 
offensive  smella  of  which  they  complain 
were  such  as  were  necessarily  connected  with 
a  slaughter-house  for  the  slaughtering  of  hoga 
maintained  io  a  proper  manner,  or  whether 
such  smells  were  due  to  tbe  Improper  conduct 
of  the  business,  and  in  consequence  of  de- 
fendant's nexlect  to  keep  the  place  in  aa 
clean  a  condition  as  the  tame  could  be  kept 
with  proper  care.  There  was  evidence  tend- 
ing to  show  that  defendant  was  In  the  habit 
of  spreading  the  hair  sctnped  from  tbe 
slaugbtered  nogs  upon  the  ground  to  dry  be- 
fore sending  the  same  to  market,  and  some 
of  the  witnesses  thought  that  much  of  the 
unwholesome  smell  came  {rom  this  hair.  On 
the  part  of  the  defendant,  the  testimony 
tended  to  ahow  that  g>«at  care  was  used  by 
defendant  to  keep  the  place  clean  and  whole- 
some; that  the  manure  and  other  offal  waa 
removed  every  day  by  wagons  to  a  distance 
in  the  country ;  that  much  of  the  noiae  wltlt 
which  complainants  found  fault  came  from 
the  squealing  of  hogs  standing  In  cars  cm 
the  track  Intended  for  King's  stock-yards. 
A  considerable  number  of  witnesses  called 
by  the  defense,  who  lived  in  the  neighbor- 
hood where  defendant's  business  was  carried 
on,  testified  that  they  had  never  noticed  any 
offensive  smells,  and  were  never  disturbed 
by  the  squealinK  of  hogs.  The  court  below 
found  as  a  fact  that  in  ute  prosecution  of  the 
business  conducted  by  the  defendant  be  lias, 
at  various  times,  been  guilty  of  maintaining 
a  nuisance  In  the  noxious  and  offensive  odors 
from  the  conflned  swine,  and  from  swine  In 
the  piocees  of  being  slaughtered,  and  baa 
also  been  guilty  of  maintaining  a  nuisance 
in  the  offeuHlve  odors  from  the  drying  hair 
and  bristles  taken  from  the  slaughtered 
awine,  and  that  at  times,  depending  on  the 
state  of  the  weather  or  the  airection  of  the 
wind,  such  nuisances  have  been  unbearable^ 
The  decree,  however,  did  not  order  the  de- 
fendant to  cease  using  the  place  asa  slaughter- 
house altogether,  but  decreed  that  defendant 
refrain  from  using  or  employlna:  the  build- 
ings and  sheds  erected  on  defendant's  premises 
for  the  purpose  of  a  slaughter-house  wherein 
to  slaughter  hogs  in  such  a  way  as  to  be 
offensive  to,  or  become  a  nuisance  to,  the 
complainantB ;  and  that  defendant  desist  and 
retrain  from  using  or  employing  the  said 
Inciosure  or  buildings  for  the  purpose  of 
conflning  therein  quantities  of  swine  or  other 
animalsln  such  a  way  as  to  be  offensive  to, 
or  to  be  a  nuisance  to,  the  complainants,  or 
any  of  them ;  and  that  defendant  desist  and 
refrain  from  using  said  inciosure,  or  any  part 
thereof,  as  a  drying-yard  In  which  to  dry 
hair  or  bristles  taken  from  the  slaughtered 
swiue.  And  tbe  complainants  were  given 
leave  to  apply  to  the  court  tor  a  further  order 
enjoining  or  restraining  defendant  from  uslns 
bis  premiaet  in  any  wise  tor  the  purpoee  of 


UlOmOAa  BVFBEMM  COUBT. 


■langbtering  or  conSnlng  iwlne.  If  It  sball 
app«ai  that  the  further  uw  of  Mid  buildlDgs 
uid  inclosure  b;  «aid  defendant  be  offensive 
or  noKlous  to  the  compl&lDaDtK,  or  taij  of 
them,  because  of  the  noises  arialDg  from  the 
■vine,  orbecnuseof  dlaagnseable  odors  orli- 
tae  from  the  incloBure  caused  by  condntng 
■wine  therein.  From  this  decree,  complaln- 
utts  and  defendant  have  Ixith  appealed. 
On  the  part  of  the  coiuplalnanta,  It  Is  in- 


because,  having-  adjudged  the  defendant'. 
buBinew  to  be  a  nuisance,  such  Judgment 
Tsa  not  followed  by  an  Injunction  perpeta- 
•Ily  reatralninjr  defendant  from  further 
earrying  on  such  hue iness.  On  the  part  of  the 
defendant,  It  is  claimed  that  the  complain- 
ants were  not  entitled  to  onv  relief  under 
tii«lr  bill  and  the  ptoofa  made,  for  the  lea- 
■OQB :  JVnf.  That  It  doea  not  appear  from 
the  bill  that  the  defendant  !■  maintaining 
such  m  business  as  li  a  nuisance  per  it;  that 
it  doei  not  appear  from  the  bill  but  tiiat  the 
offensive  odors  arise  from  causes  which  can 
be  remedied  without  anv  serious  Interference 
with  the  conduct  of  defendant's  business : 
tiiat  there  is  no  allegation  In  the  bill,  and 
■ubstantlallf  no  proof,  tbat  defendant's 
■laughter-honse  la  at  Itself  a  nuisance.  &e- 
Md.  It  Is  claimed  that  tlie  decree  gave  no 
relief  to  cnmplalnsata,  aad  ttat.  UDon  facts 
found  br  Ae  dnmlt  Indge,  the  bill  ought 
t4  have  been  dlmilMea.  WldiDut  attempt- 
ing to  review  the  volumloooi  testimony  In 
Siis  record,  wa  have  arrived  at  the  following 
Oonclusions . 

1.  That  defendknf s  bustnev  li  not  of 
■nch  a  oharacter  aa,  when  prapoilr  coo- 
ducted,  to  constitute  a  nolmnoe  In  die  neigh- 
borhood where  it  is  situated.  This  Is  pno- 
tlcallj conceded bv-complalnants;  and.  If  ft 
were  not,  we  should  not  be  willing  to  bold, 
as  a  matter  of  law,  that  a  bustnesi  so  neces- 
ttxj  and  Important  as  that  in  irtiidi  detlend- 
ant  Is  engaged,  and  which  his  own  profit  and 
tiie  convenience  of  Vm  0117  requires  shoold 
be  conducted  within  reasonable  distance  of 
tbe  market  which  he  supplies,  was  of  neces- 
sl^  a  nnls&Qce,  Ihdependent  of  tba  manner 
In  whldi  it  was  conducted. 


X  "The  noise  made  tit  hogs  kept  tb  conihie- 
we  of  e&n-'-'-  --'—  '- 
_.    .  '  Me,  t 

such  a  nuisance  as  would  JnstlfT  a  court  of 


L  does  not  consmate 


equity  Id  destroying  defendant's  busli 
the  sole  purpose  of  ridding  a  neighborhood 
of  such  noise.  We  do  not^nlend  07  tJiis  to 
Intimate  that'  we  regard  the  squealing  of 
pigs  OS  a  soothing  sound.  We  have  no 
doubt  that  such  noises  are  more  or  less  annoy- 
ing to  some  people,  depending  somewhat 
upon  theli  peculiar  temperament.  Some  of 
complainants'  wHneeses  testified  that  they 
did  not  nr"—   **—    " —    -"   '^-   -'  — 

butlnthii 

Ing  of  a  plgls  scarcely  to  be  heard  amid  the 
multitude  of  greater  noises  that  everywhere 
assault  the  ear.  Wlthlo  a  short  distance  of 
defendant's  place,  and  nearer  to  some  of  com- 
plainants than  the  slaughter-house,  an  the 
railroad  tracks,  over  woicb  ran  tlie  engines 
1SL.R.  A. 


with  their  shrieking  whistles,  louder  thati  tha 
squealing  of  a  thousand  hogs,  in  choru%  and 
loelr  automatic  bells,  ringing  at  all  tiroes 


railroad  from  their  neighborhood  because  of 
the  dletreeslng  noises  whidi  arise  tketvfrmii, 

8.  Gomplainanteaie  not  entitled  to  a  decree 
which  would  loterfeie  with  defendant's  bual- 
nesa  on  the  grouiul  that  tbe  existence  of  it  in 
that  neighborhood  depreciates  tbe  value  at 
their  property.  As  to  socb  Injtur,  If  any, 
complainants  have  ao  adequate  remedy  at 
law.  Wood,  Nnis.  Ml:  Attv-OeH.  v. 
MeAct,  10  Tee.  Jr.  SiSj  ZbftKiUi  r.  Jgnm 
aig  i  B.  B.  a.  a  ir.  J.  Sq.  S14 ;  t  story, 
Eq.  Jur.  S  023' 

4.  We  are  aatliflad  that  defendant  has  no^ 
at  all  times,  condocted  his  butineas  witii  as 
much  care  to  cleanliness  as  be  oaght.    His 


counsel  mmd  that  tbe  testimony  Calls  to  lo- 
cale any  cdFense  arlslog  from  the  slaugliter- 
house  proper.    If  Qila  M  granted,  we  nil  to 


see  the  forM  of  it.  Complainants  are  not  re- 
quired to  nicely  dlscrimfnate  as  to  the  origla 
of  offensive  smellK  Ths  evidence  Is  con- 
vincing that  they  come  fTom  defendant'a 
place  at  business,  and  hla  bualneM  must  be 
regarded  ss  Includtng  all  tbat  Is  Incident  ta 
It.  Tbie  defendant  Insists  tbat  titis  bosIne« 
can  Be  carried  on  n  aa  not  to  be  Injnrloua  to 
tbe  health,  or  seriously  <rfEensi*e  to  complain* 
ants.  The  decree  of  tbe  clnnitt  oonrt  reoogo 
nlced  tbia  possibility,  and  undertook  to  give 
defendant  time  end  opportunity  to  abate  tbe 
nulsaoce  complained  ot  wtthoot  requiring 
bim  to  stop  bis  buiAMBS  altogetber.  Th« 
trouble  with  tlie  deone  IS'  tbat  It  falls  to 
point  out  specHcally  irtuU  defendant  is  re- 
quired to  do  In  order  to  ooraply  with  Its  r» 
Silrements.  To  adjudge  diat  defendant 
onld  ao  conduct  hn  busfitMi  aa  not  to  be 
otfenslve  ia  to  give  bfm  m  rale  of  ooodoet 
wbiob  tbe  law  bad  not  More  pnacribed. 
The  decree  Aonld  bavs  specUcaUy  pointed 
out  the  things  Uiat  defendant  wss  required 
to  do,  and  to  refrain  from  doing,  tn  older  to 
abate  tbe  nuisance  irtilcb  tbe  court  fbund  to 
exist. 

0.  Defendant's  bnslnen,  eatablhhed  under 
tbe  clrcnmstanoes  of  this  case,  and  conduct- 
ed by  him  00  bis  own  premisM,  will  not  ba 
enjoined  because  itcannot  be  carried  on  with- 
out some  degree  irf  oOenae  and  annoyance  to 
those  living  near  It  Dt  Is  onlr  when  it 
i«aches  the  point  of  discomfort  wheiv  It  be- 
comes Injurious  to  health  that  the  Inlurr 
con  be  said  to  be  Irreparable  eo  as  to  call  fofto 
the  eitraowiinaiy  power  of  a  court  of  chan- 
cery to  destroy  ft.  So  careful  Is  the  law  of 
human  life  and  health  that  no  oonsideiatloa 
of  mere  property  rights  can  be  allowed  to 
weigh  Tagainst  Uiem.    As  to  other  wnmgL 


they  can,  for  tbe  most  port,  be  compensated 
In  damages.  In  the  recent  case  of  napit  r. 
DetnU   WMtt  Lead  Wm**.  9  L.  R.  A.  TM, 


.^  HIcb.  471,  tbe  rale  In  a  case  at  law-w_ 
stated  by  J(r.  JiMtte  Gkont  as  follows :  "Tba 
defendants  cannot  be  protected  in  tbe  enjoy- 
ment of  their  proper^,  and  the  canying  on 
of  their  business.  If  It  becomes  a  nuisance  tr 


UBL 


Stbu  t,  ficasBCJt. 


Ouaa-     WheDBTer  ludi  &  busloeM  becomni 

•  nuiBuice,  it  must  give  wk^  lo  tlie  rights 
of  the  public,  and  eltber  devise  some  meana 
to  avoia  ttae  nuisoace  oi-  must  remove  or  cease 
its  liuBiaeBS.  It  may  not  be  continued  to  the 
Injury  q1  the  health  of  those  llvioK  In  Its 
vicinity.  This  rule  Is  founded  both  upon 
reaBoa  and  authority.  Nor  is  tt  of  any  con- 
sequence that  the  business  [|  a  useful  one, 
or  necessarr,  or  that  it  contributes  to  the 
wealth  ana  prosperity  of  the  -commuutty. 
Wood,  Nuisances,  g  19 :  lieg.  v.  Train,  2 
Best  &  B.  640;  WorJa  v.  Junction  Eaitroad,  8 
McLean.  425 ;  Betpubiiea  v.  (kUdma.  1  U.  B.  I 
Ball.  150,  I  L.  ed.  77 ;  Sou  v.  ButUr.  19  N. 
J.  Eq.  396 ;  Babinton  v.  Baiigh,  81  Mich.  290. 
It  Is  true  Uiat,  In  places  of  population  and 
business,  not  everytbinK  that  causes  discom- 
fort, Inconvenience,  tmaannoyance.  or  which 
perhaps  ma^  lessen  the  value  of  surrounding 
property,  will  be  condemned  and  abated  as 
a  sutBBnce.  It  Is  olten  difficult  to  dstennloe 
the  boundary  line  !n  many  such  cues.  The 
caiTjlng  <Hi  of  many  legitimate  busjnesaes 
is  often  productive  of  more  or  less  annoy  anoe, 
discomfort,  and  inconveulence.  and  may  in- 

' "  '     par- 

f  the 

rights  of  the  people  living  in  the  vicinity. 
Buch  a  case  was  OiUitri  v.  Sliowerman,  28 
Mich.    448. 

In  CUtidand  y.  (Xtitetu  Oat  Light  Co., 
90  N.  J.  Eq.  305,  the  rule  was  sUtad 
more  broadly  ;  "  Any  business,  however 
lawful,  which  causes  annoyances,  which 
uaterially   interfere    with  ordinary  comfort 


anu  oau  oaors,  even  woen  not  injurious  lo 
health,  may  render  a  dwelling  so  uncomfort- 
able as  to  drive  from  It  anyone  not  compel- 
led by  poverty  to  remain.  Unpleasant  odors, 
from  the  very  constitution  of  ournaturo,  ren- 
der us  uncomfortable,  and  when  continued 
or  repeated  make  life  uncomfortable.  .  .  . 
The  only  question  is.  What  amounts  to  that 
discomfort  from  which  the  law  will  protect? 
The  discomforts  must  be  physical,  not  such 
as  depend  upon  taste  or  imagination. "  This 
language  was  used  In  a  case  where  the  court 
was  asked  to  restrain  the  defendants  from 
erecting  or  carrying  on  their  gas-works  at  the 
place  at  which  they  had  begun  to  erect  them 
or  in  the  neighborhood  of  that  phtce,  uid  al- 


tbongb  the  court  declined  to  mnt  the  in- 
junction on  the  ground  that  It  did  not  clear- 
ly appear  that  the  works,  "  when  completed, 
would  be  a  nuisance,"  the  foregoing  rule 
was  clearly  slated  as  one  that  would  govern 
the  court  In  dealing  with  the  company  should 
complaint  afterwards  be  made.  The  facts  in 
that  case  ware  that  defendants  proposed  to 
erect  their  gas-works  in  a  populous  residence 
portion  of  the  City  of  Newark,  snd  such  a 
case  is  to  be  distinKuished  from  this,  where 
defendsnt  erected  bis  place  of  business  at 
the  outskirts  of  the  city,  and  in  a  locality 
where  similar  kinds  of  business  were  already 
established.  Most  of  the  complslnants  had 
moved  into  this  neighborhood  slnc«  tbo 
defendant's  business  was  established  ;  and, 
although  they  have  a  right  to  be  protected 
from  nuisances  that  endanger  the  health  of 
themselves  or  Uioir  families,  a  court  of 
equity,  in  determining  whether  It  will  de- 
stroT  defendant's  business  at  their  request, 
will  consider  whether  the  thing  complained 
of  is  noxious  or  only  disagreeable,  and  in 
the  tome  connection  will  consider  the  fact 
that  Gomplainants  have  voluntarily  put 
themselves  Into  the  disagreeable  neighbor- 
hood. The  rule  here  contended  for  It  necog- 
olied  bv  our  Statute  concerning  Uie  abate- 
ment ot  nuisances.  How.  But.  6  1048. 
Under  the  general  prayer  for  relief,   com- 

Slalnants  are  entitled  to  a  decree  requiring 
efendant  to  remove  from  bis  premises  every 
day  all  manure,  blood,  offal,  hair,  and  other 
refuse  of  his  establishment  in  covered  garb- 
age wagons,  such  as  are  in  use  by  the  board 
of  public  works  In  the  City  of  Detroit,  or 
in  other  wagons  that  will  effectively  avoid 
the  spread  of  offensive  odors;  to  thoroughly 
clean,  cleanse,  and  disinfect  his  premises 
daily  ;  to  provide  sufficient  pens  for  the  hogs 
In  store  so  ttiat  they  shall  not  be  crowds 
and  rendered  noisy  and  quarrelsome  by  dis- 
comfort while  In  confinement ;  and  to  nss 
such  other  precautions  as  are  necessary  to 
render  his  place  of  business  clean  and  whole- 
No  costs  will  be  awarded  to  either  par^ 
in  this  court. 
The  fUvne  btloa  as  to  costs  ii  affirmed. 
MovM  and  Onuit,  JJ. ,  did  not  sit.  Ttu 
other  Justices  concurred. 

Petition  tor  rehsArlng  overruled. 


NEW  YORK  CODRT  OP  APPEALS. 
Maria  8TELZ 
Hlnnie  6CHRECE  tt  at. 
( Jg.  T. ) 


ant*.  BDd  tt 

porUonsl  ihsie  ot  tbe  property  as  a  tenant  1 
common  without  survivorship. 
iSaii.  J.,  dingntu 


lOotober  S,  isal.) 
plalnll 
order  of  the  G«neral 

So**.— 3V  nds  oa  lo  mlaUt  hy  ttMrttu,  tLaleO.  I  ou^e  any  dbpoatdon  ot  tbe  ntata  so  as  to  sffeM 
ne  nils  Id  ragaid  to  eatates  l;^satlret7  Is,  Oat  I  tberlgbtotBunlvoTafalp.  In  tbe  case  of  Waghbuni 
■ritbactaDaBteansavsTtbrnnloaof  kiterastwltb- 1  v.  Burns.  UN.  J.  L.  IS.  ttae  oourUintpeaJcliiKOf  tlie 
sMtbsoonseotottiiaoltan'.lNittblB  Is  oonatrued  huBbaud'i  riKbta  In  an  estate  br  aoatfKi,  says: 
loneui  that  (lie  one  Monot  wvestfae  faitBrcst  or  I  "T^  Umlt  of  this  ilsht  of  the  husband  Is,  tJUtt  ba 
18L.B.A. 

See  also  IB  L.  E.  A.  329. 


Maw  Tou  CouKT  of  ApnuuL 


Oct., 


T«nn  of  the  Supreme  Coart,  Tint  Deputment, 
oremiUnff  their  motloiu  for  new  trial  of  u)  kO- 
thai  Id  walch  plalntlfl  wm  pramlttad  to  re- 
«orer  dower  in  aa  equal  undlTided  baU  of  oei- 
talD  real  eUate.    Afftmud, 

StateiiMDt  bj  FaeUiAa,  J.: 

Cion-appealB  by  the  plalntiil  and  the  de- 
feodant,  Bchreck,  from  an  order  of  the  Gen- 
eral Term,  Supreme  Court,  First  Department, 
which  denied  the  motions  of  both  plaintiff 
and  the  defendant,  Schreck,  for  a  new  trial 
under  section  1001  of  the  Code  of  Civil  Pio- 
cedure  on  their  exceptions  in  the  case. 

The  premleeB  In  question,  alluated  on  tlie 
•outh  Bide  of  Fiftieth  Street,  in  the  City  of 
New'York,  ware  conTeyed  by  deed  oa  April 
88,  1886.  to  Wniiam  Btelg  and  Minnie  Stela. 

aaimot  do  any  aot  to  the  prejadtoe  of  Qie  ulterior 
ilattia  of  tlM  wtte."  1  Blibop,  Hurleil  Womw. 
I  ttk  Amet  V.  Nortnan,  4  Soted,  68B. 

Dttr*t  ef  dkOTM  ME>«ra  tht  utott. 

It  ll  tlie  pivtbIUds  doetrlDO  that  a  leveranoe  of 

flie  marttal  ralation  by  dlroroe  alao  leiraTi  the  «■■ 

late,  and  after  dtroiee  they  no  longer  hold  by  en- 


hls  wife,  and  by  force  thereof  the  grantcN 
became  letsed  as  tenants  bj  the  entjtety. 
After  this  conveyance,  William  Stela,  (» 
June  ao,  1888,  obtained  a  decree  of  dlroroe 
from  bis  wife,  Minnie  Stelz,  now  Ulnnle 
Schreck,  on  the  ground  of  her  adultery.  On 
October  18,  1888,  William  Blelz  married  the 
plaintia,  and  on  February  8.  1889,  he  died, 
leaving  the  plaintiff,  fait  widow.    His  for- 


wife,  Ulnnle  Bchreck,  survived  him, 
ana(he,dnrinc  the  lifetime  of  Stelz,  mairled 
Joeeph  Schredc.    The  plaintiff  brought  tbla 


of  div<»ae  all  estate  and  Internt  o 
wife  oeaaed  and  nas  at  an  end. 
The  Urat  wife,  however,  claimed  the  wboU 

ih  that  Delther  oan  dkpoaa  of  any  part  without  tbe 
■Meat  of  tlie  other,  but  tbe  whole  mint  lemam  to 
theturvivor.  RBL  Oom.  181;  Andanoo,  Ijiv  Diob 
Utla.  SnCWitv. 

ITiulerwell-reoosnlaed  rules  of  tbe  oommon  law 
parlies  aooupylns  the  relatloa  of  huiliena  and  wife 


cnrlns  to  the  dlVerins  pollclea  an< 

Statm    lBMiop,llBi.*DIv.*thed.l  TU;  Hsmr 

V.  WBllner,  80  UL  UT. 

TM  mtegrilr  of  tlie  estate  Is  depeadcot  upon  the 
ODlted  effect  by  the  marital  relattoo.  Obviously, 
whenever  tUs  t«iatlon  is  terminated  or  destrc^ed. 
tbe  estate  whbrii  1*  but  a  para«tte<tf  tbe  relation  of 
natrlnxmy,  dies  wtth  It.  "One  legal  person  bas 
been  teeolved  by  JudsmeM  of  law  Into  two  distinct. 
Individual  prasona.  having  In  futureno  relatlona to 


tbe  following  lanvoage:   "There  are  dlSwenota  of 


ample,  some  deem  husband  and  wUe  moapable  of 
taklnff  lands  elthn  Jidntly  or  m  oommon,  so  that 
whatever  the  term*  of  a  oonveyanoe  t4>  (hem,  they 
vrlUhoMbythaentlietr.  Othen  permit  them  to 
take  and  hold  as  Joint  tenants  or  tenants  In  oom- 
mon Uthedeed  Is  m  express  words  that  they  shalL 
But  all  agree  that  this  tenaney  does  not  and  cannot 
exlstwheretherelsnomarrlage.  Hkeoonsequenoe 
fs  tbat  when  the  marriage  endsby  divorce  It  fslli." 
Bnyeart  V.  Kepler.  UB  Ind.  81,  80.  ID  Am.  St.  Bep.  H, 
•S;  Btebop,  Uar.  ft  Dlv.  I IBU. 
.,tUituda  of  tb«  courti  ni  (o  eelata  ot  Um  •nUrctv. 
There  la  S  very  sturdy  dlapoeltkin  upon  the  part 
Of  both  the  State  and  federal  nnurritn  inslsf  »n]  In 
VBslon  tH  the  ancient  oommon-law  doetilne  ot  ten- 
ancy of  the  entirety.  Whlton  v.  Snyder.  88  IT.  T. 
Vt,  Baker  v.t^mb.  11  Ban,  (HI;  Wright  v.Baddlsr, 
»  N.  T.  sax  IT  Alh.  L.  J.  8tti  PoUookv.W««ster.U 
Hue.  101:  Mstteeou  v.  New  Tork  Oeet.  B.  Ca  « 
Barb.  SIS;  Wright  v.  Wright,  H  N.  T.  107;  Taylor  v. 
Young,  n  Fa.  81;  I«ws  1880;  ohap.  I'ft  11  Alb.  U  J. 
m.  ICtt;  «l  Alb.  I.  J.  KB;  n  Alb.  U  J.  ISfc  Bulett  V. 
Inlow.  ST  Ind.  Ut,  tt  Am.  Bep.  61;  Dexter  v.  Pbll- 
lipe,  lEl  htaaa.  ITS,  a  Am.  Bep.  MO;  Gerard,  Beal  Es- 
tate Titles,  id  ed.  n,  ai,' Wms.  Beal  HEtate,Sth  ed. 

ns,tux«. 

U  an  eMnte  In  fee  be  given  to  a  men  and  bis  wife, 
they  ere  neither  propeHy  joint  teasnts,  nor  ten- 
ante  In  oommon;  for,  being  one  penon  In  law,  they 
osnnot  take  tbe  esMte  by  moieties,  but  both  are 
seised  ot  tbe  enUietj,— the  oonaeiiuenoe  of  wfaleh 
18  r..  R  A. 


conveyed  to  them  ss  such,  they  hdd.  not  as  Jcdnt 
tenanm.  but  «Mh  being  seised  of  the  whole  p«r  tout 
«t  «on  pvrmv,  so  Oiat  the  survivor  take*  the  whole, 
not  by  survivorship  but  by  virtue  of  the  oiigloal 
estate.  Jaekson  v.  Stevens,  It  Johns.  110,  llB:  Bo^ 
en  V.  BenooD.  B  Jobna.  Ch.  ISL  UT,  I L.  ed.un,UN; 
Barber  v.  Harris,  IC  Wend.  mfi-OlT:  Jaokaon  r.  Ke- 
OoimeU,  10  Wend,  in,  ITT;  Dlae  v,  Qlover,  1  Bona. 
Cb.  T8|  TT,  ■  I>  ed.  UMB.  UnO;  Doe  V.  Howland,  8  Cow. 
Me  Torrey  v.  Torrey,  UN.  T.  180;  Den  v.  Hardan- 
bur|rb,10N.J.Ii.4^8baw  v.Bearsey.K  Hbb.111; 
Tbocntm  v.  Tbomton,  ■  Rand.  iTa.)  ITK  Ames  v. 
Norman,  1  Soeed,  888;  Bogen  v.Orlder,  ]  Dana,  SH; 
Ooobran  v.  Kemey,  9  Bush,  DO;  Gibson  v.  Zhnmer- 
mao.  It  Ho.  ISO;  Btnokey  v.  Keef^  8t  Pa.  8IT-M: 
Tsui  V.  OtmpbHil,  T  Tenr.  Sit;  1  Kent.  Com.  SlBi  % 
BL  Com.  181;  FaliohUd  v.  ChaMeUeaox,  1  Fa.  lT8g 
Johnson  v.  Hart,  a  Watts  *  8.  SU;  Eetohum  v. 
Wamrorlh, «  Wis.  lOii  Brownsoo  v.  Hull.  U  Tt, 
SOB;  nsber  V.  Provln,  S  Uloh.  M-8U;  Davis  v. 
Clsrk.  at  Ind.  118:  HeDuS  v.  Beanohamp,  SO  Mlm. 
B8L  Oreenlaw  v.  Oieenlaw.  IS  Me.  188-188;  1  Washb. 
Beal  Prop.  arSi  Beni«av.Nmiao,»N.T.iaL 

A  married  woman  and  her  husband  oonstJtuM 
but  one  person  in  law;  and  where  real  proporty  It 
conveyed  or  devised  to  them  together  they  do  not 
take  t^  moMtee.  Both  are  seised  at  the  entirety, 
and  not  a*  Joint  tenania  or  tenants  In  common;  and 
tbe  sorvlTor  lakes  the  entire  estate:  and  the  deed 
ot  one  without  the  other  (If  living)  la  tnopeistive 
and  void.  Jaokson  v.  Stevens,  Jaokaon  v.  IfoCon- 
nelL  Batter  v.  Hurla.  Tonoy  v.  Torrey,  and  Dee 
V.  Howland,  wi>ni. 

Thia  Is  the  Uw  Id  Uie  Blate  of  New  Tork  a*  to 
Joint  ownership  of  husband  and  wife  under  the 
l(«Wlation  of  ISIB,  IBS,  and  1880.  Ooalet  v.  Oori, 
81  Bsrb.  Ol;  Torrey  v.  Torrey,  Mipra,'  flarmert  tt 


Barber,  %  Thomp.  *  C.  071;  Beach  v.  HolUster,  t 
Bun.  no. 

A  dictum  In  Meeker  v.  Wright.  78  N.  Y.  Mt,  sup- 
ported by  a  divided  oourt,  unsettled  Uie  law  for 
eome  Umelo  that  Jurisdiction  sstt  was  supposed  to 
ludloate  an  opinion  of  the  oourt  ot  eppeals  thaC  m 
auoh  oases,  husband  and  wife  took  as  tenants  m 
oommon;  but  the  question  was  llbally  sot  at  rest 
by  Che  decision  ta  Bertles  v.  Nnnsn,  01  N.  Y.  Wt. 
olted  In  the  principal  case,  whlcb  held  tbe  law  to  be 
aaatstedlDtbe  ooDtext  lUa  eaee  overruled  that 
of  Feely  V.  Buckley,  K  Hun,  ISL  Gerard,  Real  Bs> 
mte  Tltlea,  Bd  ed.  97.  Bee  note  to  Baker  v.  Stew- 
art {Kan.)  i  I^  H.  A.  UL 


StMiS  T.  BoHunx. 


<«f  Uw  pnmlaM  vsAer  the  deed  bj  right  of 
«arTlTOTship  notwllhaUndlac  tlw  nvenDoe 
of  tbe  mAntftl  ralatloiH  bj  tne  judgment  of 
■dirorce.  Tb«  court  at  the  trial  sustained 
the  plalDllfl'B  right  to  be  «tidowed  of  an 
-«qaal  nndlrlded  lulf  put  of  the  land,  cm 
the  rroond  that  after  JiidgmeDt  In  the  action 
f<w  diTorce  the  parties  to  avich  action  became 


Iliedeed  - 

irife.  creaiad  an  eatate  by  the  entlretr,  and  the 
■«oniideratloD  for  the  Inteieat  the  Mia  wife  re- 
■eelTed  in  Mid  estate  from  her  tald  hnaband 
waa  her  TOW  of  fldelltj,  and  she,  aa  the  wU«  of 
WOllam  Blelx,  look  the  lame  npon  condition 
4mpUed  in  law  that  ah«  would  remain  taltUnl 
to  all  tbe  K>leinii  oUlgatloBa  of  the  marriage 
relatioB;  and  upon  breach  of  tfale  Implied  oon- 
-dMon,  and  a  Judgment  dlasolving  the  manlage 
In  Gonaequenoe  of  said  breach,  ihe  forfeited 
ha  Inlereat  In  aald  eatate. 

Absolute  divorce  from  the  bondi  of  nutri- 
-BMOT  haa  the  same  operation  and  effect  aa  the 
•death  of  the  gnOtyjiartT. 

Bnvniwi  v.  Btadhi.  >  Bob.  Va.  840; 
-flohouler,  Husb.  ft  W.  8668;  m^M«a  t.  Aikn. 
4  Ho.  App.  S24;  Wood  t.  SimiKon*,  SO  Ho.  888; 
Samiek  t.  ^meSek,  10  Palcre,  428,  4  L.  ed. 
1087;  Lmln*  v.  BUator,  2  Q.  Oreme,  eOB;  Bar- 
-ior  T.  Boot,  10  Mate.  2W;  S  SL  Com.  ISB; 
Fltaherbeit,  Natnra  Brerium,  440-470-  Co. 
LUt  851;  Wigruf  ▼.  Wignvg,  L.  R  7  Prob. 
DIT.  177. 

The  rules  laid  down  Id  Amfi  v.  Norman,  4 
;Soeed,  696;  LaA  v.  LaA,  68  Ind.  S28.  and 
•Bamr  v.  WaHiter,  80  SI.  107,  are  wrong  Id 
■prindple,  contrary  to  reason  and  natural  jus- 
tice, and  Bgainat  public  pollcf.  Bardai  t. 
Vartfv,  68  Oa.  86. 

The  guilty  wUe  should  oot  be  rewarded  for 
bringing  about  an  absolute  divorce  for  her 
adouery  by  baring  hslf  of  her  fonoer  hus- 
band's property  bestowed  nprai  her,  to  enloy 
'the  same  In  common  wllh  hsr  paramour,  her 
^anbsequeot  husband. 

Btggtr.  FtUmer.Hh.  R.  A.  840,  US N.  T. 
^611.  See  Wiffn^  t.  WittuK,  L.  B.  1  Prob. 
Di*.  Sae:  Jfjm-  T.  Board.  9  CenL  Bep.  440, 
107  N.  T.  89;  Boiman  T.  Johnoon,  Cowp.  848. 

The  defendant,  Hlnnfe  Schreck.  Is  eatopped 
V  her  own  wrongf al  coDduct  from  claiming 
"title  to  the  prendses  In  question  or  any  part 
nbereof. 

Bigelow,  Eatoppel.  870;  Herman,  Estoppel, 
-eg  781,  788,  740,  781;  8  Btory,  Bq.  Jur. 
■Sg  1688.  1644. 

Mr.  Bdwwrd  W.  Sevdd*r  Johnaton, 
with  JA-.  Lewis  S.  Oo«b*l.  for  defend- 
■-•nt: 

The  deed  to  IVintam  Stelz  and  Hlotile  St^lz 
-created  a  vetted  estate  in  the  said  Hlnnle  Slelz 
to  hold  the  whole  of  said  estate  tolntly  with 
-the  aald  WlUlam  Steli  daricg  tbe  fives  of  both 
«t  tbem,  and  a  vested  right  to  take  tbe  whole 
■of  Ihe  aald  estate  free  from  the  Interest  of  the 
-other,  upon  aurriring  tbe  ssld  William  gtelz, 
-and  these  vested  rights  could  not  be  devested 
4>y  a  subsequent  decree  of  divorce  whose  effect 
was  merely  to  sever  the  marital  relation,  and 
'wblcb,  by  lis  terms,  went  no  further  than  that 
igwrfMMe. 
-18L.R  A. 


Socydop.  Iaw,  894;  Oord,  L^  *  Bqnltabi 
Rights  of  Hanled  Women.  ^  llOa,-  Wms, 
Real  Prop.  p.  208;  Challis,  Real  Prop.  p.  804; 
Aobon  T.  McOonnaa.  IS  Weitd.  176;  Doe  ■w. 
Boufand.  8  Cow.  377;  JHeUrfon  v.  Oodaiao, 
I  Sandf ,  Ch.  923,  7  L.  ed.  808;  Fair«AUd  t. 
OkatUOMue,  1  Pa.  178;  Sttfoby  v.  Eufe,  M 
Fa.  897;  Wathlnim  v.  Bum*,  84  N.  X  1.  18: 
Lmx  t.  Seff,  47  m.  42G;  Boit  v.  Oarriton,  i 
Dana,  86;  Bnint-r.  aina,  81  Ir>d.  87;  Doe  T. 
Wilton,  4  Bam.  &  Aid.  SOS;  Majmard  v.  Maw- 
nard,  86  Han,  229:  Btrtle*  v.  Jfunan,  92  N. 
T.  169:  jBlna  Int.  Go.  v.  Bah,  40  Hicb.  211; 
Chandler  v.  Oheneg,  87  Ind.  898;  Bomei  T. 
tfOgd,  87  iDd.  624;  Gibton  v.  Zifomerman,  19 
Mo.  886;  Bram  v.  Awm,  84  Hun,  488;  Dtan 

3MropoUtm  Xbt.  B.  Co.  119  N.  Y.  946. 

A  divorce  is  a  creature  of  the  statute  and  tta 
effect  most  be  determined  t^  the  provisions  of 
the  law  under  whose  authority  It  is  granted. 
All  eiiitliig  rights  already  vested  remain  aud 
are  not  thereby  ended  or  taken  away  except 
aoch  as  are  expressly  taken  away  or  affected 
l^  statnte.  Then  Is  nothing  in  tbe  statutes 
which  deprives  a  woman  of  a  vested  right  ac- 


ber  for  ber  adultery. 


subsequent  statute,  as  thoe  rights  are  con- 

._  _,^..-  -*  the  g ^  — '  *■ 

Itbs 
rgifts. 

Bishop,  Har.  A  IRr.  %  670,  p.  646;  Brkm- 
bradi  t.  BrkmbraA.  06  N.  Y.  4S6:  Pray  v. 
atabiM,  1  New  Ens.  Rep.  631, 141  Hsbsl  221; 
Wait  V.  Wait,  4  N.  Y.  106;  B»  Bntign,  4  Cent. 
Rep.  878,  103  N.  Y.  S84;  OKoh  v.  Ohatt.  6S 
He.  31;  WdU  v.  WOU,  10  N.  Y.  B.  R.  SS2. 

An  executed  gift  to  a  wife  would  not  be  set 
aside  and  revert  back  to  the  huabaod,  where 
the  wife  was  subsequently  divorced  from  him 
for  her  cause,  by  the  mere  fact  of  tbe  subse- 
quent divorce. 

8anSof^  T.  Oaiiford,  46  N.  T.  728;  Bont  v. 
Bpflnuin.  t  N.  T.  288;  Draper  v,  JadOon,  16 
Mass.  480;  Ward  v.  Kramm.  64  How.  Pr.  96; 
I^n  v.  Qrabb,  41  Hun,  417. 

Tbe  parties  were,  after  tbe  divorce,  tenants 
In  common  of  tbe  land  for  their  Joint  lives, 
with  the  remstuder  to  tbe  inrrivor. 

1  Bishop,  Harried  Womeu,  ^  631;  OiUetpi« 
V.  WoTford,  i CoMyi.  1^;  AlUn-v.  MeCvUough, 
2  Helsk.  189;  1  Wasbb.  Real  Prop.  Slh  ed.  p. 
708;  Leait'i  App.  85  Hicb.  840;  Thornton  v. 
Thornton,  8  Rand.  (Va.)  188;  Jaeobt  v.  MiOer, 
60  Hicb.  120. 

Xr.  S.  Jonea,  wlth'tff  A.  S.  H^mmers- 
ler,  Jr.,  imardlan  ad  litem  of  respondents, 
H.  and  C.  Koehler: 

Tbe  origiDfll  estate  of  said  Minnie  as  a  tenant 
by  tbe  entirety  with  ber  husband  was  reduced 
by  the  judgment  of  divorce  to  an  eatate  of  len- 
aocy  in  common  with  him. 

3  Bisbop,  Har.  &  Dlv,  8  716;  Amet  v.  Nor- 
man, i  Hnred,  6SS;  Lath  v.  LaA,  68  lod.  636: 
HarrtT  v.  Wallner.  80  HI.  197;  Be  Benton,  16 
Nat.  Bankr,  Reg.  877;  Ai^t  v.  Boj^gt,  66  Oa. 
S90;  Freeman,  Co-tenancy  in  Partitloo,  §76; 
Bttgbt.  Husb.  &  W.  p. 365;  Browntonr.  Bti0, 
iaTt.800 


Nsw  ToBX  CovBT  or  Appu.i& 


Sept.^ 


tbeo 


J.,  delirered  tbe  oplnioa  of 


We  agtM  in  this  case  with  the  vlewa  ex- 
pressed bj  tbe  learned  judges  who  delivered 
Uie  opinions  at  the  special  and  geoenl  torms 
of  the  supieme  court.  The  sole  question 
arises  out  of  the  decree  of  divorce  which 
\b.t  husband  obtained  from  his  first  wife  on 
•ccouDt  of  her  adultery. 

Did  that  divorce  have  any,  and  if  so  what. 
effect  upon  the  character  of  tbe  holding  of 
the  real  property  by  the  former  husband  and 
wifel  By  the  conveyance  the  husband  and 
wife  took  an  estate  as  tenants  by  the  entirety. 
BertUi  V.  Nunan.  93  N.  ■  Y.  152 ;  ZornOdn  v. 
Bram.  100  N.  T.  13,  1  Cent.  Bep.  66. 

Sudt  a  tenancy  diSers  from  all  others.  In 
one  respect  it  is  like  a  Joint  tenancy,  in  that 
there  is  a  right  of  survivorship  attached  to 
both,  but  It  is  not  a  Joint  tenancy  in  sub- 
stance or  form.  Barber  v.  Harrit,  15  Wend. 
613 ;  Jaekton  v.  MeConneU,  IS  Wend.  175 ; 
Bertkt  v.  Jiuitan,  tupm. 

It  originated  in  the  marital  relation,  and 
although  the  survivorship  preeenta  the 
greatest  formal  resemblance  to  Joint  tenancy, 
instead  of  founding  the  estate  by  the  entirety 
upon  the  notion  of  joint  tenancy,  all  the 
authorities  refer  it  to  the  eBtablished  effect 
of  a  conveyance  to  husband  and  wife  pretty 
much  independent  of  any  principles  which 
govern  other  cases.    Jaekion  v.   McConneU, 

At  common  law,  husband  and  wife  were 
regarded  as  one  person,  and  a  conveyance  to 
them  by  name  was  a  conveyance  in  law  to 
but  one  person.  These  two  real  Individuals, 
br  reason  of  tliis  relationahlp,  took  the  whole 
of  the  estate  between  them,  and  each  was 
seised  of  the  whole  and  not  of  any  nndivided 
portion.  They  were  thus  seised  of  tbe  whole, 
because  they  were  legally  but  one  person. 
I>eath  separated  them,  and  the  survivor  still 
held  the  whole,  because  he  or  she  liad  al- 
ways been  aeiscd  of  the  whole,  and  the  per- 
son who  died  had  no  estate  which  was  de- 
scendible or  devisable.  Being  founded  upon 
the  marital  relation  and  upon  the  legal  the- 
ory of  the  absolute  oneness  of  husband  and 
wife,  when  that  unity  is  broken,  not  by  death, 
but  by  a  divorce  a  fineulo.  it  stands  to  reason 
that  Buch  termination  of  the  marriage  tie 
must  iiave  some  effect  upon  an  estate  which 
requirea  the  marriage  relation  to  support  its 
areation.  The  claim  on  tlie  part  of  tlie  coun- 
sel for  the  wife  is  that  it  is  only  necessary 
the  parties  should  stand  In  the  relation  of 
husband  and  wife  at  the  time  of  the  convey- 
ance, and  at  that  time  the  estate  vests,  und 
no  subsequent  divorce  can  affect  an  estntc 
which  is  already  vested.  But  the  very  ques- 
tion is.  What  is  the  character  of  the  estate 
which  became  vested  by  the  conveyance?  It 
it  were  of  such  kind  that  nothing  but  the  ter- 
mination of  the  marriage  by  the  death  of  one 
of  the  parties  could  affect  the  estate  con- 
veyed, then,  of  course,  the  claim  of  the  coun- 
sel is  made  out ;  hut  it  la  an  assumption  of 
the  whole  -case  to  say  that  the  estiite  vested 
was  of  the  character  he  clairos.  When  the 
Idea  ufion  which  tlie  creation  of  an  estate  by 
the  entirety  depends  is  considered,  it  seems 
to  me  much  the  more  logical  as  well  as 


plausible  view  to  say  that,  aa  the  estate  is- 
built  upon  the  unity  of  husband  and  wife, 
it  never  would  exist.in  the  first  place  hut  for 
such  unity,  anything  that  terminates  tha- 
legal  fiction  of  tbe  unity  of  two  separate  per- 
sons ought  to  have  an  effect  upon  the  estate 
whose  creation  depended  upon  such  unity. 
It  nould  seem  as  if  the  continued  existence 
of  the  estate  would  naturally  depend  upon 
the  continued  legal  unity  of  tbe  two  persona, 
to  whom  the  conveyance  was  actually  made. 
The  survivor  takes  tlie  whole  in  case  of 
death,  t)ecauae  that  event  has  terminated  tho 
marriage  and  the  consequent  unity  of  person. 
An  absolute  divorce  terminates  the  marriage 
and  unity  of  person  just  as  completely  aa 
does  death  itself,  only  instead  of  one,  be  in 
case  of  death, there  are.  In  the  case  of  divorce, 
two  survivors  of  the  marriage,  and  there  are, 
from  [Jie  time  of  such  divnrce,  two  livine- 
persons  in  whom  the  title  still  remains.  U. 
seems  to  me  tbe  logical  and  natural  outcome 
from  such  a  state  of  facts  is  tliat  the  tenancy 
by  the  entirety  la  severed,  and  a  severance 
having  taken  place  each  takes  his  or  her  pro- 
portionate share  of  the  property  as  a  tenant  in 
common,  without  survivorship.  It  is  said 
that  in  such  case  it  ought  to  be  a  Joint  ten- 
ancy, but  I  see  no  reason  for  that  claini. 
As  It  has  been  held  that  seisin  by  the  entirety- 
does  not  create  a  joint  tenancy  either  in  sub- 
stance or  form  (19  Wend,  aujira),  and  as  a. 
tenancy  by  the  entirety  depended  wliolly 
upon  the  marital  relationship,  there  can  be 
no  reason  why  the  seisin  should  be  turned  in- 
to a  joint  tenancy  by  virtue  of  the  very  fact- 
which  terminated  the  unity  of  person  upon 
which  the  right  of  survivorship  is  itself 
founded,  and  to  which  it  owed  its  continued. 


It  is  true  that  a  conveyance  of  tliis  kind, 
if  made  to  two  persoDS  who  were  not  husband 
and  wife,  would  at  common  law  have  created 
a  Joint  tenancy.  But  our  Statute  provides 
that  every  estate  granted  or  devised  to  two  or 
more  persons  in  their  own  right  shall  be  a 
tenancy  in  common,  unless  expressly  declared  - 
to  be  a  Joint  tenancy  (1  Rev.  Stat.  727,  %  44). 
This  Statute  did  not  reach  an  estate  by  the- 
entirety,  nor  did  tbe  Statutes  of  1648  and 
1849  and  1860  and  1862  {BatU*  v.  Nvnan, 
supra).     It,  therefore,  stilt  exists  under  our 

We  have  seen,  however,  that  a  tenancy  by 
the  entirety  ij  not  a  Joint  tenancy  in  form  o: 

substance.     Upon  what  p 

termination  of  the  former 
resulting  from  an  absol'ul 
changed  into  tbe  latter  in  the  face  of  our  Stat- 
ute relating  to  joint  tenancies?  Tbe  convey- 
ance did  not  expressly  declare  that  the  ten- 
ancy was  to  be  a  Joint  tenancy,  and  thereforft- 
when  the  original  character  of  the  tenancy 
by  the  entirety  is  changed,  It  cannot  be  trans- 
formed into  that  of  a  Joint  tenancy  without 
a  clear  violation  of  our  Statute. 

The  counsel  for  the  defendant  urges  that 
we  are  giving,  by  this  decision,  a  retroactive- 
effect  to  a  decree  of  divorce  in  a  cose  not 
warranted  by  the  Statute  and  in  violation  of 
the  well-settled  rule  in  this  State  aa  to  tbe- 
effect  of  such  a  decree.  He  says  that  we- 
change  the  effect  of  the  deed  of  conveyance,. 


lan. 


O'Bbixh  t.  CtniASD  Sthambbip  Oo. 


uidtlMttiiBdMraeof  dlvaroe  not  only  seven 
the  Quit}'  of  person  from  the  time  of  ita  en- 
try, bnt  Uiat  we  allffir  it  to  date  back  to  t^e 
date  of  the  conTeyance,  and  to  give  an  effect 
to  ancb  convejaooe  tbat  It  did  not  b&ve  at 
the  time  of  Ita  ezeoutlOD.    We  think  not. 

We  do  not  at  all  question  the  contentf  on  of 
the  defendant's  counsel  that  a  decree  of  di- 
Torcc  in  this  State  only  operate  for  the  future 
and  haa  no  retroactive  effect  or  any  other 
^ect  than  that  given  by  statute.  But  we 
bold  that  the  character  of  the  estate  conveyed 
waa  auch  In  Ita  creation  tbat  it  depended  for 
)ta  own  contlnuaDce  upon  the  continuance 
ol  the  marital  relation,  and  when  that  rela- 
tion la  aevered,  as  well  by  absolute  divorce 
aa  by  death,  the  condition  necesaary  to  sup- 
port the  continuance  of  the  original  estate 
haa  ceased,  and  the  character  of  the  eetate 
baa  for  that  reason  changed.  Tbo  estate  does 
not  revest  In  the  grantor  or  his  heirs,  for  no 
auch  condition  can  be  found  in  the  law  or  In 
the  nature  of  the  estate,  and  it  must  therefore 
remain  In  the  granteea,  but  by  an  altered 
tenure.  Their  nol ding  Is  now  a  holding  of 
two  separate  persons,  and  for  tbe  reasons  al- 
ready given  auch  holdtng  should  be  by  ten- 
ancy in  ccsnmon,  and,  of  couiae.  without  any 
■urvlvorehip. 

I  think  the  contention  that  the  first  wife 
is  entitled  to  tbe  whole  of  tbe  estate  as  sur- 
vivor of  her  husband  cannot  be  maintained. 
Althoueb  the  queation  Is  new  in  tbis  Btate, 
it  has  l>een  somewhat  debated  in  the  courts 
of  aome  of  the  other  States.  In  Barrer  t, 
Walliur.  60  111.  197,  and  Lath  r.  Lath,  S8 
Ind.  fi26,  and  ATna  v.  Norman,  4  Sneed,  083, 
rimllar  views  to  those  we  have  lierein  stated 
are  set  forth.  A  contrary  decision  tias  been 
made  in  Hlchl  gan,  in  the  caae  of  Leuii  App. , 


reported  In  A5  Hlch.  840.  We  have  read  the 
opinion  In  that  caae,  bat  we  feel  that  our 
own  view  is  more  in  accord  with  legal  prin- 
ciples, and  we  cannot,  therefore,  follow  it. 

Upon  the  defendant'a  appeal  the  Judgment 
ouKbt  to  be  affirmed. 

Upon  the  appeal  of  the  plaintiff,  her  coun- 
sel contends  that  there  is  a  condition  annei^ 
to  the  estate  bv  the  entirety  which  Is  Implied 
by  law,  and  the  condition  is  tbat  each  of  th« 
erantees  shall  remain  faithful  to  the  obliga- 
tions of  the  married  state,  and  shall  not,l)y 
hia  or  her  miaconduct,  cause  a  dissolution  ot 
the  marriage  relation  upon  which  the  estate 
depends.  I  fnd  no  warrant  for  implying 
any  auch  condition  in  the  character  of  th* 
holding,  and  still  less  for  the  result  whioh, 
as  he  claims,  flows  from  a  violation  of  sack 
condition.  Its  violation  (judicially  detw- 
mined)  results,  according  to  the  plalnttS'a 
argument,  in  the  immediate  vesting  of  th* 
whole  estate  in  the  innocent  party  to  the- 
marriage,  just  the  same  as  if  the  other  partr 
thereto  were  actually  dead  Inatead  of  di- 
vorced. None  of  the  authorities  treat  th» 
estate  as  dependent  upon  any  such  condition, 
and.  however  proper  it  might  be  to  enact  by 
legislative  authority  a  condition  of  thiu 
nature,  Uiis  court  has  not  that  power. 

It  is  unnecessary  to  add  anything  further 
to  tbe  views  which  have  been  expressed  by 
tbe  learned  Judges  of  the  supreme  court  in 
this  case,  and  we  are  of  tbe  opinion  that  tha 
Judgment  appealed  from  should  be  affirmed, 
and  as  neither  party  appealing  has  succeeded 
here,  the  alBrmance  should  be  on  both  ap- 
peals, without  costs. 

All  concur,  except  EktI,  J.,  dissenting^ 
and  Finch.  J.,  absent. 


MASBAOHUBETTB  SUPREME  JUDICIAL  COURT. 


Uary  E.  O'BRIEN,  per  Pn.  Ami, 
ODNABD  STEAMSHIP  00.  (Umited). 


1.  OTie  Tacdnrntlon  of  m  pmwanger  by  m 
■hip'a  mrgeon  wUl  not  oonnlCule  an  anaull 
It  the  paasenger'a  bebavlor  indicates  oonsent, 
whatever  ma;  tie  bis  unezpreand  feelings  on  the 

S.  A  ■t«aawblp  eompajiy  fa  not  uiaw^r- 
aJtla  ftnr  tiM  negUyence.ln  Tacdnating 
pmrnmenftar*.  ot  a  surRson  carried  by  It  In  obe- 
dlenoe  to  law.  It  it  has  used  due  care  In  hla  selec- 
tion and  In  proourlng  pure  viriia. 

8<  Evldenee  oftbe  qnara.DtIiie  recnl&- 
tto&B  at  the  port  of  dlsobarffe.  and  that  printed 
Infonnatlan  In  regard  thereto  was  posted  In  dU- 
ferant  iwrte  at  the  ship,  as  well  as  that  tbe  reg- 


re  enloreed,  fs  ad  mtstlble  in  defense  «f 


oompanr  for  vaodnatmg  him. 

(Beptember  1.  im.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  th« 
Superior  Court  for  Suffolk  County  made^ 
durlnjf  the  trial  of  an  action  brought  to  recover 
damsges  for  an  asaault  upon  plaintiff  by  de- 
fendant's agents  In  vacclnaling  her,  or  for  in- 
Juiies  resullingfrom  ibelr  negligence,  in  which 
a  verdict  was  directed  for  defendant.     Ov«r- 

Tbe  first  count  of  the  declaration  was  for  an 
assault,  and  the  second  for  negllgeuce.  Tbe 
court  ruled  the  plaintiff  could  not  maintain  her 
action  on  either  count 

At  tbe  trial  the  court  admitted,  over  plain- 
tiff's objection,  the  following  evidence:  An 
order  of  the  Board  of  Uealih  of  the  City  of 


Hois.— iTecUBence,  when  not  Irnputobls  to  empiot/er 
foraett  of  employj. 
ReKliBeDoe  la  not  imputable  to  a  maater 
where  there  Is  no  evldeooe  that  his  emplo^i  was 
not  eompetant  to  perform  the  duties  asalffned  to 
Bodi emploftk   Beeaev.  Blddle,  SCent.  Hep.TW,  US 


A  prlnolpal  usttut  due  cue  In  the  selection  ol 
employi  to  acoompllsb  a  oerlaln  work  as  an  Ii 
pendent  emplofment,  »ho  selects  hia  own  mt 
and  methods,  b  not  responsible  forUia  n< 
of  anoh  emploj^.   See  nod  to  Bt.Louli,LM.fe&,, 
B.  Co.  V.  T0Dl7  UrkJ  B  L.  B.  A.  601 


.Google 
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BxPt. 


Doston  in  regard  to  tbo  examination  of  itnnil- 
gTRQU  as  ref^rds  tbeir  protection  from  fmall- 

ex  wblch  required  all  onprolectttl  penoni  to 
TBcdoHted  or  quarantioed. 
Evidence  tbst  tiie  quarantlDe  officials  on  tb« 
■rrlv^  of  the  steamer  mule  an  examlDatioD  of 


ordelaloed  at  quarantine  ^I  not  haTlng  tickets 
or  vaccination  marks. 

Also  evidence  tbat  notices  were  posted  up 
ftbout  tbe  ship  informiug  passengeTS  ot  the 
cesslty  foi  TaccinatioD. 

Furttier  facta  appear  in  the  opinloD. 

Mam.  E.  N.  Hill  and  Frederlo  Cna- 


the  i^Dtifl  submitted  to  ft.  If  the  drcam- 
siances  are  mch  that  resistance  would  have 
seemed  useIeK;  oouseut  obtained  by  a  show  of 
superior  force,  or  under  such  drcumstanoes 
that  the  wliJ  cannot  be  said  to  have  acted  freely, 
Is  not  consent  in  contemplation  of  law. 

B^.-7.  Lock  I,.  R.  3  Or.  Cas.  10,  and  cases 
dted;  Rtx  y.  Jtiebol,  Rasa.  ±  R.  Cr.  Oas.  ISO. 

If  negligence  1*  shown  on  the  partof  the  de- 
fendant, Rom  which,  under  all  tbe  drcum- 
•tauces  of  the  case,  tbe  Juij  can  properly  infer 
that  the  Injury  happened,  tbe  ease  should  be 
■ubmltled  to  the  Jurr  to  determine  whether 
such  negiigeoce  was  the  proximate  cause  of  the 
Injnrr  or  not. 

Hoarook  T.  VUea  <ft  &  £.  Cb.  13  H.  Y.  286; 
OrandaU  ».  Ooodrieh  Trnntp.  Oa.  Id  Fed .  Rep. 
70;  Rom  t.  Bsilon  d  W.  B.  Co.  6  Allen,  67. 

The  act  was  performed  by  tbe  surgeon  of  tbe 
ablp,  end  he  used  the  virus  furnished  by  the 

See  ifoore  v.  FitMurg  S.  ihtv.  4  Orsy,  460. 

It  must  be  presumed  that,  belogtbe  surgeon 
of  the  ship,  he  was  the  surgeon  provided  in 
corrmlltiDce  with  Act  of  Congress,  Aug.  9,  I88S, 
2S  U.  8.  Stat,  at  L.  188.  If  so,  he  was  one  of 
the  crew  of  the  ship,  whom  the  owners  of  the 
•hip  are  required  to  carry  and  pay,  and  whose 
-services  th^  are  required  to  fuTDlsb  to  any  of 
the  passengers  needing  them,  and  for  his  fafluM 
to  give  those  services  promptly  and  properly, 
not  tbe  surgeon,  but  the  master,  tbe  represen- 
tative of  tbe  Dwnenln  ourports,  Is  made  liable 
to  a  penain-. 

See  Unittd  State*  v.  TAompton.  i;Bumn.  170. 
*nii  cases  cited  in  note. 

Where  is  the  sense  of  holdlne,  in  the  case  of 
«  pilot,  that  tbe  owners  are  llaole  for  ble  negli- 
gence even  when  Ihey  have  had  no  power  of 
selection,  belog  obliged  by  law  to  tahe  the  first 
■one  that  offers? — and  In  the  case  of  s  eurgeon 
Ibat  they  are  not  liable  for  bis  negligence, 
though  they  have  bad  the  opportunity  of  se- 
lecting him,  uniesB  in  such  selection  they  have 
been  wanting  in  due  careT— en>eciaily  when  the 
pilot  is  employed  onlv  for  a  slngie  service,  and 
tlie  surgeon  Is  one  of  the  regular  crew  of  tbe 

■•'The  China."  7i  U.S.  7  WalL  68, 16L,ed. 
■61. 

Memrt.  OeorKe  Pntnftm  and  'Hui^Aa 
RnsaeU.  for  defendant: 

Tbe  defendants'  entire  duty  to  the  plaintiff 
"Was  lo  use  all  reasoaable  care  to  seciue  pure 
Tims  and  a  competent  physician. 
UL.R.A. 


It  is  conceded  that  they  perfonned  their  duty 
In  both  particuUis. 

They  are,  therefore,  not  liable  to  tbe  pJalnttlf 
'  for  tbe  malpractice  of  the  surgeon, 

XeVoruM  t.  MataAvtitU  Oen.  Betpitai, 
190  Mass.  483:  LrnOiMm  f.  Awol  JToOerland 
8.  a.  a>.9  Cent.  Hep.  783,  iWJ  N.  T.  938: 
BeooTd  V.  St.  Fwl.  M.AM.Jt.  Cb.  18  Fed. 
Rep.  331. 

The  liability  of  a  master  for  tbe  acts  of  hli 
servanta  reaia  upon  his  tight  to  be  obeyed,  and 
his  presumed  power  lo  enforce  obedience. 

QuormanT.  Burnett.  OUees.  &  W.  4M,  SOS; 
Shearm.  &  Itedf.  Neg.  fi  142,  nott;  Oooley, 
Torte,  p.  083;  BtnneU  t.  JVins  Jors^y  R.  db  T. 
Oo.  80  N.  J.  L.  8S0,  297;  UtOe  v.  EauAett,  US 
U.  8.  BOS,  S7a,  29  L.  ed.  «S9,  000;  ThtBtniM, 
L.  R  13  Frob.  Dlr.  08,  00. 

It  would  be  uDreaaonable  to  bold,  and  tbe  law 
does  not  hold,  an  employer  respoiislble  for  th« 
negligence  ot  an  employfi  In  matteia  where  bo 
cannot  lawfully  control  bis  action. 

The  pessencer  In  a  public  conveyance  or 
hired  carriage u  not  responsible  forthedriver'a 
negligence,  because  be  baa  no  lawful  oontnd 
over  the  driver. 

L\t&»  V.  BaekM  aitd  Tht  Bamina,  mipnt 
Jftw  Terk,  L.  E.dW.B.  Co.  v.  SMnArvnMT, 
47  N.  J.  L.  101. 

The  employe*  of  a  pbyddan  to  ^end 
anolber  has  even  less  lawful  control  over  the 
physician's  methods  of  treatment  than  the  pae- 
senger  in  a  public  carriage  has  over  tbe  ooaduct 
of  the  driver. 

Tbe  case  of  tbe  pilot  Is  not  an  ezoeption. 
Liatdlity  for  his  negligence  rests  partly  upon 
tbo  ground  that  piiblic  policy  makes  the  ship 
responsible  for  Its  safe  navigation  by  publlo 
agendea  as  wdl  as  by  servants  of  Its  own  se< 
lection;  partly  upoD  the  power  of  the  master 
to  displace  nod  control  tbe  pilot:  and  partly 
upon  the  ground  that  It  la  a  rule  of  tbeQeneru 
Admlrelty  Law,  and  not  of  tbe  common  law. 

!%«  China,  74  V.  8.  7  Walt.  S8,  07,  10  L.  ed. 
67,  73;  YaU»  v.  Brovn,  8  Pick.  38. 

Knowltoia.  J. ,  delivered  the  opinion  of  tbe 

"Thts  case  presents  two  questions :  first, 
whether  there  was  any  evidence  to  warrant  tbe 
Jury  In  finding  that  the  defendant  by  any  of  Its 
servants  or  agenta  committed  an  assault  on  the 

plaintiff;  secondly,  whether  there  was  evidence 
on  which  tbe  Jury  could  have  found  that  tbe 
defendant  was  guilty  of  negligence  towards  Qie 
planliff.  To  sustaiD  the  first  count,  which  waa 
alleged  assault,  the  plaintiff  relied  on  the 


while  she  was  on  her  passage  from  Que 
to  Boston.  On  this  branch  of  toe 
qnesLion  is  whether  there  was  any  evidence 
Uiat  the  surgeon  used  force  upon  tbe  plaintiff 
sgalDBt  her  will.  In  deterEninlng  whelher  the 
act  was  lawful  or  unlawful  the  surgeon's  con< 
duct  must  i»  considered  in  connection  with  the 
surrounding  circumstances.  If  tbe  plaintiff's 
behavior  was  such  as  to  indicate  consent  on  her 
part  be  was  justified  in  his  act,  whatever  her 
unexpressed  feelings  may  have  been.  In  de- 
termbiing  whether  she  consented  he  could  ba 
guided  only  by  her  overt  acta  and  the  manl- 


O^BixH  T.  CxniAxa  SrKAicaBip  Co. 


Max.  VIS,  8  New  Sng.       .         . 
SMtonAL.  B.  Oarp.  14B  HaM.  SBO.  SSS,  S  L. 
B.  A.  008. 

Il  Ii  nndiapated  tbU  tt  Boiton  tbere  are 
strict  quKTaoluie  ngulatloiu  In  regard  to  tbe 


tbat  oDlf  tboM  pnwu  who  hold  a  cerdflcaU 
from  the  medical  offlcei  of  the  steamihip  Mat- 
lag  that  they  are  bo  protected,  aie  permitted  U> 
land  withoal  detenOoii  In  quaraoUne,  oi  vac- 
dnatinn  bv  the  port  phyridan.  It  appears  that 
the  defendant  la  accuitomed  to  haTe  It*  sur- 
geoD*  TBceinate  all  emlgiauta  who  dealn  Itand 
who  are  not  protected  t^  preriouf  vacdnatloa, 
and  glfe  Uiem  a  cerHflcate,  which  la  aooepted 
at  quarantine  aa  evidence  of  their  protection, 
Soticea  of  the  regnUtion*  at  qnanntlne,  and 
of  tbe  nUUngsen  of  th6  aUp^  tnedlcal  ofllcer 
to  vaccinate  auch  ai  needed  Tacduatloo  were 
fweted  aboat  the  ahlp  Id  Tarioui  langtugea,  and 
«n  Um  day  when  the  operation  was  penormed 
theanigeon  had  a  rigbt  to  {Keaame  that  she 
and  the  other  women  who  were  vacdoated  un- 
derstood the  Importance  and  pnipoae  of  vac- 
doallon  for  those  who  bore  no  marks  to  ibow 
that  thej  were  protected.  Bj  the  plafntUTs 
(eitimoD;,  which  Id  this  particular  is  nndis- 
poted,  It  appeaia  that  about  two  hundred 
women  paeoongere  were  asaembled  below,  and 
•ha  understood  from  couTersalion  with  them 
that  thvv  were  to  be  vacdnated;  that  she  stood 
«txiut  fliteen  feet  from  the  surgeon  and  saw 
them  fism  In  a  line  and  pass  Ui  turn  before 
him:  that  he  ezamined  ibeir  arms  and  pass- 
ing some  of  them  ij,  proceeded  to  raccuiate 
those  that  had  no  marki  that  she  did  not  bear 
hint  ea;  anj^Dg  to  an;  of  them:  that  upon 
being  passed  hy  Xhej  each  received  a  card  and 
west  on  deck;  that  when  her  tum  came  she 
showed  him  her  am;  be  looked  at  it  and  said 
tbere  was  no  mark  sitd  that  she  should  be  vac- 
«itialed;  that  she  told  him  she  had  been  vac- 
cinated before  and  it  left  do  mark;  that  he 
then  said  nothlne;  that  he  should  vaodnate  ber 
again;  that  ahe  held  up  ber  arm  to  be  vac- 
<ii>ated;  ihat  no  one  touched  her;  that  she  did 
not  tell  him  she  did  not  want  to  be  vacdnated; 
and  that  she  took  the  ticket  which  be  gave  her 
«enif;lDg  tbat  he  bad  vaccinated  her,  and  used 
it  at  quarantine.  She  was  one  of  s  large  num- 
ber of  women  who  were  vaccinated  on  that  oc- 
^aslOD  without,  so  far  as  appears,  a  word  of 
■objection  from  anj  of  them.  Thej  all  iadi- 
■cated  bj  their  conduct  that  tbe;  de^red  to 
BTsll  themselves  of  tbe  provisions  made  for 
thdr  benellt  Tbere  was  nothing  In  the  con- 
^hict  of  tbe  plaintiff  to  iDdicate  to  the  surKeon 
that  she  did  DOt  wish  to  obtain  a  card  which 
would  save  her  from  detention  at  quareDrine, 
and  to  be  vacdnated.  If  DeceaBan-  for  that  pur- 
pose. Tiewlng  fats  conduct  in  the  light  of  the 
soiTounding  drcumstances.  It  was  lawful;  and 
there  was  no  evidence  tending  to  show  that  It 
was  not.  The  mllng  of  the  court  on  this  part 
«f  tbe  case  was  oorrecL 

Tbe  plalntlfr  contends  that  If  It  was  lawful 
for  the  surgeon  to  vaccinate  her  the  vaccins- 
tlOD  was  negllgeoDy  performed.  "There  was 
BO  evidence  of  want  of  care  or  precaution  by 
the  defendant  in  the  selection  of  the  surgeon, 
-or  In  the  ptocuriog  of  the  virus  or  vscdne  rout- 
t8L.RA. 


ler."     TJnleaa  there  was  evtUence  that  tbe  n 


negligence,  tbe  plalntilT  must  fall  on  the  sec- 
ond count. 

Whether  tbere  was  anj  evidence  of  negU- 
gence  of  the  surgeon  we  Deed  not  iDqnire,  for 
we  are  of  oidnlon  tbat  the  defendant  Is  not 
liable  for  bis  want  of  care  In  perfonnlng  sur- 
gical operations.  The  onlv  groond  ou  which 
It  Is  argued  that  tbe  defendant  is  liable  for  his 
negligence  Is  that  be  Is  a  servant  engaged  In 
tbe  defendant's  budoess  and  subject  (o  Its  con- 
trol. We  thlok'tfats  a^ument  is  founded  on  a 
mistaken  construction  of  tbe  duty  Imposed  on 
the  defendant  by  law.  By  the  9th  section  of  the 
Act  of  Oragresa  of  Augurt  3, 1S8S  <3S  U.&  Stab 
at  L.  IBS)  It  isjprovided  tbat  "every  steamship 


___, provided  tbat  "every  stea ,__^ 

or  other  vessel  cairjlng  or  bringing  emigrant 
posaengen,  or  passengers  other  than  cabin  pa*- 
sengen,  ezoeetUngfifty  In  namber,shall  carry  a 
dnly  competent  ^  qnallfled  surgeon  or  medi- 
cal practitloner.who  shall  be  raledas  such  la  Uia 
ship's  articles,  and  who  shall  be  provided  with 
surgical  ineiruments,  medical  comforts  and 
medidnea  proper  and  necessary  for  diseases 
and  aoddeDts  Inddent  to  sea  visages,  and  for 
the  proper  medical  treatment  of  such  psssen- 
gers  diuteg  tbe  vorage,  and  with  such  articles 
of  food  snd  nourisnmeDt  as  may  he  proper  and 
necesssry  for  preserving  the  hesltfa  of  infants 
and  young  chlldten,  and  tbe  aervlce  of  such 
surgeon  or  medical  practiiioaer  shall  be 
promptly  given  In  any  oaae  of  sickness  or  dis- 
ease to  any  of  the  passengen  or  to  any  Infant 
or  young  chUd  of  any  such  pawensers,  who 
may  need  his  services.  For  a  violation  of 
dther  of  tbe  provfslans  of  this  section  tbe  mas* 
ter  of  the  vessel  shall  be  liable  to  a  penaltv  not 
exceeding  two  hundred  and  fifty  dollars. 

Under  this  Statute  It  Is  the  du^  of  tbe  sbip- 
ownen  to  provide  a  competent  surgeon  whom 
the  passengere  may  emplov  if  they  choose  in 
the  Dudnesa  of  healing  their  wounds  and  cur- 
ing their  disease*.  The  law  does  not  put  the 
business  of  treating  AA  passengere  Into  the 
charge  of  common  csrrlers  and  make  them  re- 
sponsible for  tbe  proper  management  of  It. 
The  work  which  the  physician  or  surgeoa  dOM 
In  such  cases  1*  under  tbe  control  of  tbe  pas- 
seneen  tbemsdves.  It  is  their  business,  not 
tbe  Duslnessof  the  carrier.  Tbey  may  employ 
tbe  ship's  surgeon,  or  some  other  phyddau  or 


go  without  treatment  if  tlkey  prefer,  and  If  tbey 


tloBS,  and  what  of  bis  medldoes  they  will  lake 
and  what  reject,  and  whether  they  will  submit 
to  a  surgical  operation  or  take  the  risk  of  going 
without  IL  'File  mss'er  or  owners  of  tbe  ship 
cannot  interfere  In  Ibetreetmentof  tbe  medical 
ofllcer  when  he  stteedB  a  panenser.  He  Is 
not  tbdr  servant  engat^  in  tbeir  buainess  and 
subject  to  tbelr  control  as  to  his  moje  of  treat. 
ment.  They  do  their  whole  duty  it  Ihey  em- 
plov a  duly  qualin^  and  competent  Burgeon 
and  medical  praclltlOQer  and  supply  bim  with 
si]  necessary  and  proper  instruments,  medl- 
dnes.  and  medical  comforts,  and  have  bim  iu 
readiness  for  such  passengers  as  cLoose  tc 


mt  of 


HAaucHmrFTS  Sdfkuck  Judioul  Coubt. 


tbe  SUtate  of  Om  UnlUd  StatM  appUcable  to 
Buch  casee,  and  if,  b;  tbe  nature  of  their  un- 
dertaking to  transport  pttneogers  by  eea,  tbef 
are  under  a  liabuitj-  at  tbe  common  law  to 
make  provUlon  for  tbeir  paaaengen  In  tbli  re- 
spect, tbat  liabtXty  fs  no  grealer.  It  Is  quite 
'lelbat  tbeowoenof  asteamebip'  ~~' 


ipUed  such 

a  person  jt  would  be  unreaBonabVe  to  bold 
tbero  responsible  for  all  the  particalan  of  bb 
treHtmeat  wbea  he  Is  engaged'  In  the  ba8lD«M 
of  otber  persons  In  regard  to  wbicb  liuj  are 
powerless  to  interfere; 

The  reasons  on  which  it  is  held  Id  the  courts 
of  tbe  United  Biatcs  and  of  Hsaiachuaetta  tbat 
tba  owners  on  liable  for  tbe  nepUgence  of  a 
pilot  in  nsTigatinK  the  ship,  even  though  he  Is 
appointed  by  public  agencies,  and  ihe  master 
haa  no  voice  in  tbe  selection  of  bim,  do  not 
apply  to  this  case.  T/u  Cliina,  74  V.  B.  7 
Wall.  GS-«7,  18  L.  ed.  67,  73;  Tata  v.  Brovia, 
6  Piclc  23.  The  pilot  is  en«ged  in  tbe  dstI- 
gatloo  of  tbe  ship,  for  whicti,  on  grounds  of 
public  policy,  tbe  owners  should  be  held  re- 
sponsible. The  business  is  thelTs,  and  Ibey 
have  certain  rights  of  control  in  regard  to  it. 
They  may  determine  when  and  bow  It  shall 
be  undertakiiD.  and  tbe  master  may  displace 
the  pilot  for  certain  causes.  But  in  England 
it  bas  been  held  tbat  ctsd  in  such  cases  the 
owners  are  not  liable.  OarrvtJufrt  ▼.  flydtAof- 
ham,  i  Maule  &  S.  77;  TA*  ProUotor,  1  W. 
Bob.  40;  ThM  Maria,  Id.  95. 

Tbe  Tlew  which  we  bare  taken  of  this 
branch  of  the  case  Is  fully  Bustnlned  by  a 
UDanlmouB  judgment  of  tbe  Oourt  of  Appeals 
of  New  York  in  LaiibMm  v.  De  EiminglyJu, 
Jf.  S.  S.  Oo.  107  N.  Y.  828,  9  Cent,  Hep.  782. 
See  also  Sttord  v.  8t.  Paul,  M.  A  M.  R.  Oo.  18 
Fed.  Rep.  231;  McDonald  y .  MatiaehtmtU  Gen. 
Sotpitai.  120  Mass.  482. 

We  are  of  opinion  that  on  both  parts  of  the 
case  the  rulings  at  tbe  trial  were  correct. 

The  evidence  excepted  10  was  rightly  ad- 


OLD  COLONY  R  CO. 
TRAMINQHAM  WATER  CO. 


a  tbe  taking  of  pimiouslr 
t  OD  tlM  shore  of  tbe  pi»id  f«r  a. 
and  fllterlnff  xaUerj,  toffetbcr 
wlth  a  ri^it  of  way  thereto,  where  caoh  tand  la 
not  lndltpeniat}le  to  the  prior  appropriator  wUle 
the  wator  oompanj  oould  onl;  nith  dUBimlt;,  If 
at  on,  do  bnoinea  without  tL 
S.  A  provUmt  tbat  »  i««,ter  eompanr 
nusriM  required  to  ^Te  aeeurlty  to  th» 
selectmea  of  the  ton  for  tbe  pormeat  of  all 
damages  awarded  for  lands  token  by  it,  wblok 
may.  upon  beoomlnc  lusuffldoit.  be  required  to 
be  Inncoiatjd,  snttotaoay  laorMes  for  oi 
thm  to  JamUj  tba  taUnr  of  Hw  land. 


OCBylB.l»U 

REPORT  by  the  Supreme  Judicial  Court  for 
Suffolk  Oonnly  (Field,  OA.  J.)  for  the 
opinion  of  the  full  court  of  bd  action  brought 
to  restrain  defendant  from  entering  upoD  or 
using  plainiUTs  land.    BiU  diimimS. 

Tbe  facta  sufflcieatly  appear  in  the  opinion. 

Mr.  J.  H.  Benton,  Jr.,  for  {dalnliff: 

The  taking  upon  the  validly  of  which  de- 
fendant's riglit  to  cross  plaintiffs  locatioik 
wholly  depends  Is  a  tatdng  of  a  right  of  way 
across  tbe  location  and  tracks  of  an  operateci 
railroad.  Such  a  taking  ia  not  within  the  au- 
thority given  by  the  general  language  of  tb» 
Act. 

aminoMd  V.  Catineatint  Atwr  &  Oa.  ^ 
Cosh.  08;  Bfutim  A  M.  R.  y.  LovieU  A  h.  &. 
Oo.  184  Mass.  808;  QiUntiyr.  BMbm,  148  Maai. 


GOTered  br  the  railroad  locaiion  between  tbo 
tracks  and  the  pond  had  been  appropriated  to 
railroad  ow  at  the  time  Ihe  location  of  the 
Water  Company  was  £led.  In  other  words,, 
the  question  Is,  What  constitutes  an  appropria- 
tion of  land  to  a  public  usef 

Tbe  term  "appropriated"  has  been  said  to 
"  embrace  every  mode  by  which  properly  may- 
be applied  to  the  use  of  the  public." 

Botton  A  L.  K  Corp.  t.  Haletn  A  L.  B.  Oi>^ 
2  Qray,  8S. 

The  real  question  Is,  Has  the  land  been  im- 
prei^sed  with  a  public  trust,  so  tbat  it  Is  the 
duty  of  the  corporation  to  hold  and  use  it  for 
railroad  purposes  I 

Botlon  A  M.  R.  t.  ZmmK  A  L.  B.  Oo.  124 
HasB.  808;  Re  Bolton  A  A.  S.  Co.  58  N.  Y.  574: 
Slala  T.  Montelair  B.  Co.K'S.  J.  L,  918;  Re- 
New  York,  L.   &W.S.Co.9»  N,  Y.   18,  81; 


Mote.— PrtMlpfM  tn  Ow  Into  o/ tmfnent  domntn. 

TUe  public  tiealth  of  oltlea  demands  an  ample 
•upply  of  freeh  water,  and  for  this  purpose  lacd 
may  be  oondemned  for  Decessary  faolllues  required 
In  supplyliiB  clUes  with  water.  Wayland  v.  MJd- 
dleeei  Coiuuy  CumiB.  i  Qray,  6C0:  Kane  v.  Balti- 
more, 16  Mfl.  210;  Tbom  v.  Sweeney.  1!  Nev.  BBl; 
OlmBI«d  ».  Morris  AquBduot  Propts.  «  N.  J.  L.  186; 
Dalley  v.  Wobum,  12a  Maaa.  UB;  Lake  PteaBBnton 
Water  Co.  v.  Contra  Coata  Water  Co.  W  Cal.  an. 

In  like  Dunner.  lupiQies  of  water  required  for 
iMnlth  and  oomfort  may  tie  oondeiDiiod.    Martin  t, 
QieaBon,  lae  Han.  tab  Burden  T.  Blein,  R  Ata.  KM. 
ISI4.R.A. 


The  publto  hare  a  right  to  an  ample  supply  of 
pure  water,  and  the  company  to  whiob  the  rl^ht  oT 
laUnB-  land  haa  been  granted  boa  tbe  oapaolty  to- 
appropriate  enough  for  tliat  purpoae.but  Che  appro- 
prlBilon  must  not  tm  tn  ezoess  of  die  actual  neoea.- 
sltlea  of  the  case.  Spring  Valley  Water  Worka  r. 
B«n  Mateo  Water  Works,  U  CaL  US. 

In  MassachuBetcs  the  great  ponds  ate  regarded  a» 
publlo  property,  and  the  riparian  owner  oanoot 
Claim  damssea  for  water  drawn  oS  by  an  aqueduct. 
company,  nndet  letrlslatlve  authority.  Fay  v.  Se- 
Iran  ft  D.  A.  Oo.  Ill  Ha«.  R. 

Coder  a  statota  authorising  a  titj  to  take  the 


UtL 


Ou>  OoLOXT  B.  Oa  T.  rRUtneiuM  W*.Tni  Co. 


8SS 


«ODn.  SS4,  241;  AvprMon  ^  Locki  <ft  Omob 
T.  ZoMtf,  7  Onr,  OKi  Wonetter  ▼.  WMim 
£.  Cbry.  4  Hot.  DM;  BenIpa  A  JC  &  t.  Own- 
4ni^,  8  Oaab.  aST. 

I^nd  acqnind  for  rtatton  puipcMM  U  appro- 
lirteted  to  pabllo  nae. 

SorwUi  A  W.  &  Ok  Y.  Worettitr  ComiUy 
Oomn.  ISl  MaM.  W. 

An  vproprlatloD  to  pabBc  ufs  doei  not  ra- 
.qnire  actuAl  ooonpAtlfxi  of  tbe  land. 

If  »  railroad  companf  acquires  five  acret  (rf 
laud  for  termtatal  trelstit  Tarda  and  tracka  coo- 
Tenlent  and  sohable  for  ^t  purpoaa  in  autioU 
patioa  of  Uw  growth  of  biulncaa,  and  oovera 
«iily  a  portion  irith  yards  and  tracki,  InUod- 
iuK  to  oorer  tbe  Femalndar  aa  tlia  baaioBM  re- 
^lutreii.  It  cannot  be  properlj  laid  that  only  ths 
portion  aetnally  covered  and  bunt  Vfoa  U  ap- 
propriated to  railroad  pnrpoaea. 

Sou  T.  jrmfclou-  A  Cb.  84  N.  J.  L.  SaS; 
Etndridu  r.  J<AimiK  S  Fort.  (Ala.)  478;  Jfo- 
-      -    ■.  Olonfc,  7  S.  Hon.  44S. 

I'beid 


Whenti 


See  also  Morrit  *  S.  B.  Ob.  w.  Xair,  0  N.  J. 
'Ka.taHidUmOttg  A  D.  M.  HOo. -n.Ohuagt, 
jTd  A.  P.  A  a>.  27  Tad.  Bop.  770. 

The  Docwrity  for  land  for  railroad  osabnot 
^mfinad  to  a  pwaanl  BOCMnHy,  bat  la  to  be  da- 
«tded  with  ntBranoe  to  Iho  i«oapacti«»  baal- 
aMM  of  UM  oontMBj. 


548.  564;  Albany  M/nHttm  B.  Oo.  t.  BnmntU, 
34  N,  T.  843;  St.  Paul  U.  D.  Oo.  ¥.  St.  Paul, 
SO  MiQD.  868. 

But  ihli  lud  waa  "oocapied  "  by  the  Rail- 
road Company  wiibla  ths  rule  ectaolbbed  by 
this  court  la  Hmllar  caaea. 

Vtsbyan  Aeademy  ▼.  WtJ&niAam,  W  HaM. 
5W;  JfoiMcAuwM  Om.  Hospital  t.  SomerHUt, 
lOlUaai.  SI9;jr«a.Ai])ian<l.aM^'lafT.  AMfsn, 
lis  HaM.  516;  IWfMfy  Olutedk  v.  JMfan,  118 
Haai.lM. 

When  it  baa  been  deddtd  that  land  la  neoea- 
aaryfor  a  public  tue,  ihe  dedBion  canoot  be 
qnertloned  id  any  collateral  proceedJOK. 

PrMoaet  Park  *O.J.B.Q).v.  WiOiamttm, 
91  N.  yTkO. 

The  quetClon  of  whether  a  certain  piooe  of 
land  la  neoanaaij  tot  a  public  uae,  la  not  a  Jo- 
dicUl  queation  at  all,  and  cannot  be  paaaed 
upon  tm  the  eoark 

MMmimi  S  B.  &,  Boom  Oo.  t.  PatUnm. 
88  U.  S.  «»,  408,  86  L.  ed.  «MK  907. 

Wbrtber  the  land  was  Kaaonably  necawary, 
and  what  nsea  of  it  woold  promote  the  pnr- 
poa«atotwhleb  theoorporaUoawaaeatabttahed, 
was  properly  deterHlned  bytia  own  offlcen  In 
the  exBKlaa  of  thdi  honaat  Jodgmeni  and  dla- 
ctetion. 

MamaOmmtU  Sm.  Be^Ual  r.  BcmmtOU. 


which  a  ilgbt  of  way  by  n  ,    . 

tied,  md  reala  wholly  upon  the  fniKbi- 
nental  fact  that  the  gnat  cannot  otbanrlaa 
'-'-  effect.    Oraata  to  prinu  penona  by  !»• 


Ihatby  whtcl 
attablUwd,  a 


tteooaveateuoeot  the  State  taoonoamed.    Wlilta- 

rnau  V.  WHmteftoa  *&  B.  Cb.  I  Hair.  (DeL)  SU,  tt 

AB.Dee.flft 
The  people  kave  the  rl^bt  to  rcaume  i>ceaesalotL 

of  property  In  atewaenfrairerted  by  the  law  and 
-Ooaatltutloa  of  Uw  Btata.  wfasaerer  Hie  imblfo 

Intttreat  uMiuhea  It.    Valker  *.  GatllD.  11  Fia.  U; 

aerward  r.  New  Tork,  T  M.  T.  SB;  WelF  t.  Bt 

PBd,&*T.T.B.Ci).lSlllnii.Mt.    See  Tailok  T. 
-BmUh,  B  Paise,  Ul,  S  L.  C<L  W8. 

lAndli  no  mot*  property  than  a  fianeUeth    Both 
4tL.B.A. 


T.  PbUadrivUB,  W.  *  &  B.  On.  S  AM).  C.  a  ML 
Sea  W«rtBlTerKUs«Cio.*.Dlx.«0.ae  Bom. 
aff.LIL.ed.5K  Bnflalil  ToU-Baidse  Oo.  t.  ~ 

fOld  *  N.  H.  B.  On.  U  Conn.  «B4. 

tbe  only  wtrtnUon  npoa  tUa  rlgMof  n 
Uoo  tor  pubUo  nae  la  that  the  proper^  a 
taken  wltboat  Jnat  oomiNaaatian  to  the 
end  In  the  moOa  pHaaiftied  by  law. 
Wllinlngton  JkB>  B.  Co.  mpra. 

LegMatme  may  Intai'twe  with  pio|i«a'tjhaM 

'--* pabllo  tMend  apply  R  to 

._  ^^ 


Oo.  a  w.  T.  snt  BDitoD  w.  p.  oo.  v.  Bonon  *  w. 

B.  Oo.  n  Ftok.  Wk  Re  BnfUo,  «*  N.  T.  Iff. 

All  property  Is  bdd  aubjeot  to  an  Inherent  ntfiit 
In  the  tonmment  toappropilaCelt  to  puMloiMe 
when  the  pobUo  good  may  legulre  tt  w  be  doo^ 
AlabaBka  A  F.  B.  Oe,  *.  Konoer.  a  Ala.  or. 

Ibe  rlsbt  of  enunaet  domdn  la  an  attdbate  of 
aoveielffnty.  and  whatarar  exkia  In  any  form, 
whether  tangible  or  totanglbla.  may  be  anbleoled 
to  the  «Eerolae  ot  Its  power,  and  mar  be  ielaed  and 
appr(q>rlBtsd  to  public  ush  when  neoeMty  de. 
■nands  It.    Metroptdltan  Olty  B.  Oo.  t.  caikiaso  W, 

n.  R.  Co.  0r  m.  AT,  at. 

The  ConnUMiwcaltti  nay,  by  legiBtatfTe  enact. 
meot,  duly  authorln  real  eHMs  to  be  taken  from 
llB  own  xnDtee.  JaokesD  t.  WIqo,  l  Ua.  aH? 
TouiV*.HcSaiide,86)L81;  Baefe: 
A  a.  &  Oo.  8  Palo,  lA  ■  U  ed.  ta 


;.  Google 


HAauLOHuuriv  Sunma  Judioul  Coubt. 


pHcatioD  "m«  limited  to  CMwof  itrlot  neow- 

•ily." 

Bum  v.  Dyer,  123  Haw.  287. 

Wliaiever  Is  doubtfnl  is  decUtvdy  ceridn 
Uninst  tlie  corporatloii. 

Jilac*:  V.  Ddawan  A  R.  CbnoJ  Oo.  S4  H.  J. 
Eq.  4SS.  49'!;  NorthweiUm  FertOiting  Oo.  v. 
^de  Park,  97  D.  S.  ftM,  062,  34  L.  ed.  103(1. 

CooTeDlenoe.  evea  great  coDVenlencs,  U  not 
suffldent  to  niae  an  Implication  of  a  grant 

XieAoli  V.  Luce,  S4  Pick.  103,  105. 

If  tlie  Water  Company  had  power  by  Impli- 
calioQ  to  make  Its  location  on  the  land  ot  the 
Bailroad  Company,  It  muat  be  because  it  could 
not  by  reasonable  Intendment  accomplish  the 
purpose  of  taking  the  waten  of  Farm  Pond  in 
any  other  way, 

BpringfiOd  i.  OonMcHeut  Stvfr  B.  Q>.  i 
Cuah.  (S,  78. 

An  instance  of  implied  authority  from  the 

Sneral  words  of  alefrtaktiTegraDtia  found  In 
B  right  of  a  railroad  company  to  do  things 
outside  the  location  necessary  in  tbe  construc- 
tion of  its  railroad  upon  the  location. 

Dodge  y.  Buex  County  Oomrt.  S  Met.  880. 

But  thai  Implied  authority  is  restricted  to  the 
tbinra  which  are  strlctlv  necessary  to  be  done, 
and  cloes  not  arise  merely  becauselt  Is  cheaper, 
more  convenieDt,  more  fltand  more  suitable  to 
do  them  than  nW  to  do  them. 

Etlabrookt  v.  PttaHxrrough  A  8.  R.  Oo.  13 
Cush.  224,  237.  See  also  httinsia  v.  PstUt, 
8  AJIen,  1,  S;  Prooritton  of  Loekt  A  OaTtaU  t. 
LomU.t  Gray.  ^:  OmtaUmUi  R.  Co.  y.  Lm 
AH.B.O0.  118  Mass.  801;  Provident  AW.R 
Ob.  r.  Norvia  A  W.  B.  (h.  188  Mass.  »T1. 
■  The  queelioa  in  all  tbeae  cmm  t«  whether  it 
la  to  be  presumed  that  tile  legislatiTe  attention 
was  specially  called  to  the  state  of  things  exist- 
ing at  the  time  Uie  Act  was  passed,  bo  that  it 
must  be  assumed  to  have  intended  that  tbe 
thing  should  be  done  which  was  necessary  to 
eseiclse  the  franchise  which  it  gave.  The  im- 
plication must  be  a  necessary  one. 
'  Be  Buffaio,  68  N.  Y.  107;  PhiladdjAia  O.  4 
m.  S.  Co.  V.  Fenninltania  8.  V.  S.  Oo.  IS  Phila. 
686;  PeepU  t.  ThompKn.  08  N.T,  6,11;  New 
Jerteg  8.  R  fh.  t.  Long  Branch  Oomri.  SO  K. 
J.  L.  28;  a»  Botton  A  A.  R.  Oo.  ttS  N.  T.  B74; 
Femt^ylvania  R  Of*  App.  03  Pa.  ISO,  ISO; 
Packer  v.  Suntmry  A  B.  R.  Co.  10  Pa.  211. 

The  location  hy  the  Water  Company  Is  in- 
valid, because  the  Act  ander  which  it  is  aa- 
Bumed  to  have  been  made  does  not  proride 
compensation  to  the  owners  of  land  taken. 

Poieert  7.  Star;  IS  Wis.  314,  331;  ConnetU- 
eut  River  B.  Co.  v.  FratMin  Oovntf  Oomn.  127 
Haas.  SO;  Ai\  v.  Oammingt.  SO  K.  H.  591. 

JfMsrf.  J.  O.  Abbott  and  S.  A.  PUlUps, 
for  defendant: 

Tbe  Legislature  has  the  right  to  take  prop- 
erty already  appropriated  to  public  purposes, 
for  other  public  purposes. 

Glmriet  Riuer  Bruha  v.  Warren  Bridge,  86 
■•  U.  8.  11  PeL  S77.  9  L.  ed.  886;  Botloit  W.  P. 
Vo.  T.  Botton  A  W.  R.  Corp.  28  Pick.  880 

The  defendant.  In  acting  under  Its  authority, 
was  to  be  governed  by  its  own  discretion  as 
to  selecting  the  lands  biest  situated  to  carry  out 
the  purposes  of  the  grant.  This  selecLlon  was 
left  to  the  defendant;  ita  sound,  reasonable 
and  fair  discretion  was  the  only  trtbanal  to 
13L.R.A 


determina  what  lands  win  neoesury  tor  tb» 
purpoaet  of  the  gnmt 

£wan  W.  P.  Oo.  v.  Botlon  A  V.*K  Oorp. 
wpro:  B»  Bt^ala,  68  N.  T.  167;  Fbtt  River 
Iron  Work*  v.  Old  OolonvA  F.  R.  Oo.  5  Allen. 
221;  Nevi  York  Omt.  AU.  A.  &  Cb.  v.  Uetr»- 
politan  G.  i.  Cb.  68  N.  Y.  886. 

The  grant  to  the  defendant  authorised  it  to- 
take  any  lands  belonging  to  the  ptalntlff 
which  were  not  necessary  for  the  exercise  of 
Its  franchise  and  the  operating  of  Its  railway, 
although  such  land  might  be  very  useful,  con- 
venient and  profitable  to  the  plai&tUf  in  tha- 
proeecutioo  en  its  busineea, 

Boeton  W.  P.  Oo.  v.  Boiton  A  W.  S.  Oorp- 

The  general  anthority  given  the  defendant 
to  take  any  lands  to  carry  into  execution  the- 
grant  to  It,  made  It  tbe  Judge  of  what  land* 
should  be  taken,  and  only  required  of  it  tho- 
exerdse  ot  a  aound  and  reasonable  Judgment 
and  discreHon;  end,  if  it  is  sought  to  go  behind 
that  indgmeot  and  dtscretloo,  ft  can  only  bo- 
doneny  assuming  the  harden  of  proving  it  t<^ 
be  unreasonable  and  tinjust, — in  fact,  governed 
by  Improper  and  fraudulent  motives. 

F^Ji  Jbwr  Iron  Werkt  Oo.  v.  Old  OalontAA- 
P.  B.  Co.,  Botlon  W.  P.  Oo.  v,  Boston  A  W. 
R.  Corp..  New  York  Cent.  AS.  R.  B.  Co.v. 
Metropoiitan  G.  L.  Co.  and  R»  Bu^iio,  eupra. 

In  thismatter  the  two  rights  and  uses  of  tbe- 
plaiotfD  and  defendant  can  stand  together, 
without  any  substantial  Interference  wlui  eadk 
other  and,  when  this  condition  of  things  exists, 
it  ia  always  holdeo  that  both  rights  should  bo- 
sustained . 

Peoria  A  P.  U.R  Oo.  t.  ftopto  AF.B.O0. 
105  HI.  110;  Aote  Shore  AJt.A  BOo.r.  Chi- 
eagoAW.I.  R.  Oo.  07  lU.  506;  BattSl.  Louie^ 
0.  R  Co.  V.  Eatt  St.  LimU  V.  R  Co.  106  DL 
365;  Morri*  AE.  R.O0.  v.  Neu  Jertey  CenL  B. 
Oo.  81  N.  J.  L.  305. 

KnoDrlion,  /,,  delivered  the  Ofdnionot  th* 

We  will  assume  in  favor  of  the  plaintiff, 
wiihont  deciding,  that  the  land  taken  by  the- 
defendant  had  been  appropriated  by  the  plain- 
tiff to  a  public  use,  and  tbat  tbe  plaintiffs  right 
to  it  was  In  all  respects  as  beceflclal.  In  refer. 
ence  to  asubsequenl  eiercise  by  the  Legislature- 
of  the  right  of  eminent  domain  over  it,  as  if  It- 
had  orlpoallv  been  taken  by  the  Railroad 
Company  under  the  authority  of  the  Statute. 
There  can  be  no  doubt  that  Uie  L^^latore  may 
take,  or  authorize  a  corporation  to  take,  laiia 
for  a  public  use,  which  hoa  previously  been- 
appropriated  hy  legislative  authority  to  a  dif- 
ferent public  use.  &*ton  W.  P.  Co.  v.  Boeton  A 
W.  R  Oorp.  aa  Pick.  iea-Oharia  Biter  Biidas- 
V.  Warren  Bridge,  80  U.  8. 1!  Pet.  677.  OL.  ed. 
886;  Caru  Libraryy.  Bliu.  161  Haas.  864,  870, 
7  L,  R.  A.  765.  But  it  will  not  be  deemed  to 
have  done  so  unless  its  intention  so  to  take such> 
land  is  plahily  raanifeeted  In  tbe  Statute. 
BouenUmie  R  Oo.  v.  Lee  A  B.  R.  Go.  118  Has. 
SOI;  Promdenee  AW.R.O0.  v.  Norviieh  A  W. 
R.  Co.  188  Maaa.  377;  Re  Buffato,  66  N.  Y.  167f 
PWpte  V.  Thompeon,  98  N.  T.  6;  Neie  Jereeg  8. 
B.  Oo.  V.  Long  BraneA  Comrt.  89  N.  J.  L.  28L 

We  are  therefore  brotight  directly  to  tho- 
Qoestion  on  wbliA  the  deddon  of  this  case  mmt. 


;.C00^^|C 


Old  CoLom  B.  Ca  T.  Fjuuneauc  Wateb  Go. 


tuni,— irbMber,  by  Stat  1684.  chap.  371,  tha 
Lc^Blatnie  faitended  to  nntboriEe  a  tftklnr  ' 
Uad  on  tbe  border  of  Farm  Pood,  which 
mliMd^  been  properly  procnnd  for  &  public  nae 
Iw  the  plaintiff  corpcaaUoo.  Bection  3  of  tUs 
chapter  proTlda,  amOD|r  other  thloKS,  tbat  "tho 
detntdant  corpwatkni  iliall  have  hII  the  righta 
which  belong  to  tbe  Town  of  Fmningham  and 
the  lidiabltaDtB  thereof  ,  .  .  lo  take,  use.  and 
hold  of  tiu  walen  of  Fann  Pond  and  Sudburj 
BiTer  .  .  .  i  '  ' 

tbe  potpoaea -r ,  .  .  . 

may  alao  take  and  hold  b;  purchaae  or  other- 
wise all  DeceeMfT  land*  for  ndalng,  divertiog, 
flowing,  and  holding  said  waters,  aod  securing 
and  preaervlngthepurityof  the  same,  aodsu^ 
other  lands  in  tbe  Town  of  Framlngbam  umaj 
be  necewary  to  construct  and  nuuntatn  ooe  or 
mem  storage  and  dUtrlbuLlng  reserroirs,  and 
may  do  many  other  specifled  thlDgs;  and  In 
geiural  may  do  any  other  acta  and  things  nec- 
enaiy,  oonvenlent,  or  proper  for  carrying  out 
Ibe  purpoMa  trf  Uila  Act."  The  Legialature 
most  be  pnaumed  to  bave  been  famiUar  with 
the  dtuation  and  use  of  the  lands  about  Farm 
Pond.  At  tbe  lime  of  tbe  pasaage  of  the  Stat- 
ute referred  to  the  waien  of  tbe  pond  bad  been 
taken  by  tbe  City  of  Boston  for  a  public  use, 
and  Ibe  entire  sbore  of  the  pond  had  bean  pur 
cbaaed  or  taken  and  was  then  held  for  a  publit 
Qse,  either  by  the  CIt?  of  Boston,  or  by  tbe 
plaintjff  corporalioD,  or  by  the  Boston  &  AJ- 


oompany,  and  which  was  not  suitable  to  de- 
fendant^ pomplng  station.  Nothing  U  ex- 
pressly stated  In  the  Statute  In  regard  lo  taking 
Eropoty  which  was  tlien  held  for  a  public  use, 
at  the  rifiht  to  do  tbia  waa  oecestarily  ia- 
TidTed.     The  water  of  the  pond  could  be  taken 


bbabitaata.  No  suitable  place  for  a  pumping 
Kation  or  a  flIterinK  gallery  could  be  taken  on 
the  abore  of  the  pond  without  taking  it  from  a 
corporation  which  waa  then  holding  It  for  a 
public  ptnpoaeL  Donbtkselt  would  have  been 
possible  tor  the  defendant  to  erect  itanumplng 
station  atadiatanw  from  the  pond,  anolouraw 
the  water  out  through  a  conduit,  buteven  then 
it  would  have  been  necessary  to  construct  tbe 
conduit  across  land  whitii  was  beld  for  a  public 
use,  and  it  would  baTs  been  dtfGcult  and  ei- 
pensive  so  to  construct  the  worksi,  and  very 
mfflcult,  If  not  Impossible,  to  provide  a  filtering 
gallery  there.'  In  considering  what  was  the 
iDleDllon  of  the  LegUlaiure  in  regard  to  taking 
tbe  plainliff's  lands,  the  use  to  which  it  was 
then  being  put  must  not  be  overlooked.  While 
it  waa  properly  procured  and  rigbtly  held  Tor 
tbe  accommodatioa  of  the  plaJDtiS'a  growing 
buiinen  at  the  station,  it  was  not  necessary  to 
the  enjojrnent  of  tbe  platntifl'B  franchise,  and 
was  not  then  actually  being  used  at  all.  The 
rights  intended  to  be  ^ven  by  the  Statute  are 
not  the  same  in  reference  to  this  land  aa  in  ref- 
erence to  land  over  which  tbe  main  tracks  of 
UIi.B.A. 


tbe  railroad  are  laid.    It  may  well  be  held  tbat 


could  not  operate  its  railroad.    Bottan  Tj 
Co.  V.  Boiton  <t  W.  R.  Cerr-  38  Pick.  860. 

But  the  case  last  cited  is  an  authority  which 
deddea  that  by  mere  Implication,  and  without 
eipresi  statement,  tbe  Legislature  may  be  held 
In  a  given  case  to  have  authorized  the  taking 
of  land  held  b^  a  corporation  for  a  public  use 
where  the  taking  does  not  serioosly  interfere 
with  the  enloyment  by  the  corporation  of  ita 
franchise.  In  the  present  case  tbe  Judge  found 
that  the  land  taken  Is  not  Indispeusabl^  necee- 
aary  for  the  purposes  of  the  plaintiff,  and  tbe 
plalntifTs  conduct  In  consenting  lo  the  erection 
of  the  defendant's  works,  and  in  permitting 
them  to  remain  there  a  lonz  time  without  ob- 
jection, shows  tbe  same  intng.  I^e  ]udge 
found  at  the  trial  that  the  place  selected  by  the 
defendant  for  ita  pumping  station  was  Uie  mon 
suitable  and  proper  [dace  for  It,  althongb  it 
would  not  have  been  Impracticable  lo  put  It 
elsewhere.  In  view  of  all  the  ciroumstancea, 
we  are  of  opinion  that  the  Statute  authorized 
the  defendanttotake  tbe  plalntifTs  land  tor  tbe 
public  uae  to  which  It  la  novr  being  put.  The 
right  to  cross  the  plaintiff's  tracks  lo  gain  acceia 
to  tbls  land  was  also  properly  taken.  If  the 
land  bad  been  conveyed  to  tbe  defenilant  by  a 
deed  from  the  plain^tf,  the  defendant  would 
have  had  a  way  of  necessity  by  Implication. 
If  a  right  of  way  over  the  location  of  tbe  rail- 
road to  gain  access  to  this  land  cannot  be  lakeo 
under  any  other  provision  of  tbe  Statute,  it  can 
under  tbe  last  clause  of  the  section  atMve 

The  provision  for  compensation  for  tbe  land  ' 
taken  is  sufQdent.*  It  Is  precisely  Uie  same  as 
tbat  contained  In  Pub.  Stat.,  chap.  112,  g  H7,  In ' 
reCerence  to  land  taken  for  a  railroad,  except 
that  the  selectmen  of  the  town  are  made  the 
tribunal  to  determine  tbe  sufficiency  of  the  se- 
curity, instead  of  the  county  commissioners. 
Under  theConaUtutioiuof  several  of  the  States, 
and  protmbly  under  tbe  dedalons  of  tbe  courts  ' 
in  some  others,  this  provision  lor  compensation 
would  pot  be  held  sufflcieot,  and  a  statute  of - 
this  kind  would  be  unconalltutlonal;  h'lt  in  this 
Commonwealth  the  law  is  settled  diflerentlT. 
BrideOt  v.  BivtrkiU  Aguedael  Oa.  143  Mass. 
894,  a  New  Eng.  Eep.  819;  Woodbury  r.  Mar- 
hUhead  Water  Oa.  1&  Mass.  509,  C  Neff  Eng. 
Rep.  604;  Bigdme  t.  Union  F.  U.  a>.  IST 
Mass.  478.  Bee  also  (TuiAmanv,  Smith,  34  Me. 
247;  Pittibv.rgh  v,  Seott,  1  Pa.  809;  Rabotton  v. 
ir<-C;vn),  4  Blackf.  SOS. 

Bili  dumiMsed. 


Company  mar.  upon  appllcatfon  by  ^ther  party, 
require  ttia  Company  to  give  aecurlty  to  the  seiaot- 
men  of  said  town  lor  payment  ol  aU  danuuee  that 
naj  be  awarded  to  them:  and  1(.  upon  petition  of 
tbe  owner,  Uie  seouritv  appears  to  tbe  aeleotmen  to 
have  beooma  tnaufflcMnt.  Otgr  ahail  m|ulra  the  - 
giving  of  further  seonrltr-   [nepJ 


.:jb.Goog[e 


CALIFORNIA.  BUFBEUS  COURT. 


^Fj  on  the  pan  of  Ae  KiooMatul  vrtr  U  not 
ffroQDd  for  aaUlnr  ulde  a.  deorae,  kidiouch  thcra 
to  k  reMODBbJe  oaiUlntr  t)»t  tba  naull  of  ■  DOW 
trial  would  be  different 

(VrtBUMT  11,  un.) 

APPEAL  bT  plaintiff  from  a  judgiDMt  of 
tbe  Supenor  Court  ht  Loa  Ang«l^  Conntf 
Id  fsTor  of  defendanU  fn  an  aclloa  brought  to 
let  Bsido  a  decree  betveen  tlie  same  paioaa  al- 
leged to  have  been  procured  by  fraud.    4f- 


I  BmUh,  WiMdv  *  Bmitk, 

for  appellaDt: 

Stpiiij  may  cancel  and  act  aafda  or  reatrain 
fadpneotB  and  deoreea  of  anr  court,  obbtlDed 
by  a  fraud  practiced  upon  the  eooit  and  tbe 
lodog  pai^.  When  a  Judgmeiit  or  deooe  of 
•117  oouit  baa  been  obtained I9  hand,  tbe  tnuid 
ft  legarded  a*  pevpetmied  on  the  cotirt,  aa  well 
■a  upon  tbe  Inwiod  par^. 

Sn»i.'Eq.  Jur..  dted  In  Baktr-v.  (fXipr 
Am,  OS  Cal.  8TO;  Ston-,  Ba.  PL  8  4S«. 

Ilia  llmltfttlona  of  the  nile  are  tliat  the  fnnd 
moat  bare  been  practiced  tn  the  very  aot  of  ob- 
taloior  tbe  lodKiiiraL 

Za0rbaA  t.  AOmitrs,  VI  Cal.  tt6,  dtlng 
ViUUd  8Uam  V.  Iftnwkmorfan,  06  U.  8.  S6,  sK 
l*ed.W. 

Jodgmenta  are  impeaoliable  for  tboaa  tanda 
«nl7  i*bl^  we  extriulo  to  the  merita  of  the 


Daekem  tf  Kinmtmift  0am,  90  Bow,  O.  Tr. 
S5S,  5H;  Amador  O.  ct  M.  Ot.  v.  MiteMl,  B» 
CaLlTS. 

Fraud  aUeged  waa  extrinrio  to  the  Judgment 

Vniitd  Biaiat  r.  'J^nOmoHon.  tttpra. 

Whenever  one  party  t^  any  contrivance  pr»> 


public  Jiutloe,  which,  Meidting  In  prfvate  In- 
Jary,  may  ba  the  grcmnd  of  eqiritaUe  rdiet 
agBioit  the  judgntent  recovered. 

ITnilti  Statu  t^  PUfO,  4  Sawy.  SI;  Laiaitr. 
MeDonald.  7  Ean.  i354. 13  Kan.  SM;  FabriUm* 
T.  Oieib, 8 Bnrr.  1771;  YtrvlandtY.Va» Bttran, 
7S  N.  Y.  347;  Otmrn  £u.  Cbt  v.  FitUt,  % 
Story,  TS. 

The  rale  that  Judgment!  will  not  beaet  ud4* 
merely  bacaiue  they  are  founded  upon  a  forged 
Inatnunent,  or  upon  falM,  or  even  psjurcd. 


which  win  ]llMt^r  tbe  InterfHOica  of 
FstvAn  ▼.  JMmoa,  «  N.  J.  Eq.  1 


at  law,  bat  wat  prevented  by  fraud  or  aoddea^ 

' '  y  any  fault  or  s^i^eiMe  hi  hIraaaU 

il,  wiU  jiatily  as  appUcatfoD  to  • 


unmixed  by 
or  bieueni 
oonrt  ofeqi 


i4  Am.  Cb.  T.  AteM,  11  U.  B.  7 

Cnoob,  8t6,  8  L.  ed.  863;  CWrw  A  F.  R.  Oa. 
T.  TitKt.  97  N.  J.  Sq.  IM;  Jfofbtt  v.  Uniti* 
auun,  lis  n.  S.  at.  is  L.  ed.  OSi  DHtwer  ▼. 
JtMU.  S  Cult  Rep.  sea.  4a  N.  J.  Bq.  S78. 

A  Judgment orMraid obtalaM  by  falae lee- 
ttmony,  fraudulently  gfveD  by  tbe  parn^  beoe- 
flud  iLerdn,  ie  voidable. 

JorOan  r.  VcOmiMina,  »  N.  T.  SO*.    Sea 
alao Oirrit V.  {kmtll,m  Ta.U,ttaDawk 
V.  Ox^tr.  S7  H.  J.  Bqi  816;  AwteT.  r  "^ 
8  FeiLIiapL  nsa. 

Thefkandlanottobe  pnanmedi  It  la  to  be 
alleged  and  at  tba  proper  time  proraL    Wlib- 


ffamv, 


Kon.— PwfMTir  o*  vounS  for  mw  frteL 
OMiTlatlonot  peijunrHneoeaHiT'  befoma  aaw 
lalal  will  ba  amiiad  o«  (be  noand  of  petjarr  of  a 
WlCnHB.    BidtaY.8(dinldt,UJon«a*&Hr. 

nw  tiot  that  a  wllntai  who  awora  Cdeelr  on  • 
tu^er  trfol  DOW  d^toaee  tbat  be  will  tell  tbe tralb 
la  not  auffiotoit  uewlr  diaoarered  erldenoa  ' 
nntRTsntliicatiawtrlaL  LonobelDe  ~ 
wk.aA 

An  equltaUe  aoUon  oaoot  be  malntaliied  to  an- 
BolBjadrtDent  upon  the  mound  Uiat  tbe  oppoaUa 
pertr  and  hie  wltnawoe  otnaplrad  tocethet  to  ob- 


r.  Wood.  TO  N.  T.  8. 
aliaTeboeo  Ildcatedlns  former  ac- 
tion, tfaer  cannot  be  rotrtod  In  KDOtherlietween  tbe 
aune  parttee  upon  aUeeatlODa  that  fraud,  perjury, 
and  aonepltaer  bate  been  comniltted  by  the  pre- 
vailing pert]'  and  bit  wltneaaea.  New  York  Oeut. 
E.  Co.  T.  Harndd,  U  How.  Ft.  8B. 

And  under  our  ayitem  <tf  ptactloe,  where  thr 
UL.RA. 


oTbotb  law  and  eqntty,  wtOi 


cenena  poUoritf  onrlaw.  iMMMtnt|wM4a«M(Mt 

jbM  UCtum.   nud. 

deolded  hi  tbe  Oonrt  ot  Appeali  In  Ibe 
Ion  V,  Witoi,  7D  N.  T.  t,  «bat  an  eqnHaUe 

inptbe  n ... 


and  fraud,  and  that  ttia  Judfloient  wi. 

falnertdeace.  fiean>eiT.BeaTMa,MHaw.Pr.4fll, 
In  New  York  Cent  R.  Oo.  v.  OamUL  mvra,  tt 
waa  b«U  tbu  "where  It  appean  that  the  iBiDe  mat^ 
ter  bai  been  aotnallT  tried,  cv  an  In  laaae  Aat  tt 
might  hare  been  tried,  the  par^  It  artoppad  from 
applylnstoaoonitof  egul^toaetaaUetha  }udB- 
ment  baoauae  of  fraud,  for  tbe  teaaon  tbat  tbe 
judgment  It  tbe  hlghtat  avtdenca  and  cannot  ba 
oonttadlctad. 


D,g,tze:JbyGOOt^lC 


«at  tbls,  the  caw  U  one  of  men  perjuiy,  and 
fiomei  wltbln  tlte  rule;  vlth  il.  It  doet  not. 

This  caw  preseota  erei;  element  required  bj 
the  afflrmmtire  nde  aod  ckarly  comes  within 
lU  proTlshmB. 

Set  MalRtJiu.  Oo.  T.  Eodgtm,  11  U.  S.  1 
Cnndi.  8S6.  8  L.  ed.  862;  Onitei  Stale*  ▼. 
FHnt.  4  8awy.  SI;  SUel  r.  SL  Xirut*  SnwJl.  >* 
a^  Oo.  106  U.  S.  468.  27  L.  ed.  338. 

The  ThroelnBOTton  Gau  whi  decided  upon 
theKioundof  thenegligeDCeof  theaOTernment 
officialB  in  f^tng  to  make  the  defense,  aa  ther 
could  readilf  have  done  on  the  former  trial. 
The  caae  therefore  does  not  conflict  with  the 
cases  died  tiy  us. 

The  cSM  Is  quite  as  itronic  as  any  that  can  be 
ImaKined;  for  here  the  false  teadmoDT  was 
Kiven  under  the  immediate  and  Impending  in- 
Bnence  of  the  Inlbe,  exerted  on  the  witness  at 
the  Tery  time  he  was  testif  jing.  The  fraud 
WM  "practiced  in  the  TeT7  act  of  obtaining 


ludenient' 


\erbach  t.  AOtiiberg,  67  Cal.  2S6. 
-i\  was  perpetrated  on  the  court  as  well  as 
on  tbe  injui^  putv"  (Maktr  t.  tySicrian,  60 
Cal.  870;  2  Pom.  W\.  Jui.  019);  and  the  court 

Antader  6.  A  M.  Cb.  y.  MUeAdl,  60  Cal.  176. 

Mettrt.  Btophsn  ■.  WUta  and  A.  Bm» 
•on,  for  respondent; 

The  Judj^ent  wbioh  it  is  sought  to  set  aside 
<a  the  reault  of  plalntifTs  deliberate  act,  and  he 
cannot  arold  ttie  oonsequences  of  his  negll- 

aUhmond  V.  Sobinim,  24  Qratt.  561;  Am*  ▼. 
VoMi,  70  N.  T.  8;  Bark«r  v.  Slkim,  1  Johns. 
Ch.  406, 1  L.  ed.  910;  Dodff»  v.  Stnme,  %  Johns. 
Cb.  238, 1  L.  «d.  8177,  tuid  n«t«  e;  Otmld  t. 
Z;0«vAnM,  19ITeb.899;  Bonn.  eusm.4Neb. 
108;  Lanttng  T.  Sddji.  1  Johns.  Oh.  40, 1  L. 
«d.  S9i  Fotler  t.  Wood,  6  Johns.  Oh.  87,  S  L. 
cd.  68;  Bridt  v.  Burt,  At  N.  J.  Eq.  ISft;  BmiOi 
\.  AUm,  «B  ni  479;  SbKUvro  v.  .£W,91  III. 
442;  MaHw  In*.  Oo,  v.  Hodgton,  11  D.  8.  7 
Crmnch,  S82,  8  Ii.  ed.  862;  Oeetm  Int.  Oo.  t. 
FuUl.  a  Bton,  SO;  EeTtdrieletoa  v.  £incU»p. 
K  n.  8.  17  How.  448,  15  L.  ed.  198;  Stbie  t. 
Benton,  84  D.  8.  17  Wall.  638.  21  L.  ed.  749; 
Orta  T.  ^ndkf,  »4  U.  S.  668.  24  L.  ed.  218; 
Avwn  V.  Bvma  Yiita  Qmntv,  9G  U.  B.  159.  U 
L.  ed.  423;  Enox  Ownly  ▼.  BarAman,  188  U. 
8. 152,  88  L.  ed.  586. 

The  plainlifl  moat  be  without  "fault  or 
blame,"  or  he  rsunot  recover. 

Higaini  v.  »iUoek,  73  Dl.  206. 

If  tbe  def«idant  has  omitted  to  file  a  bill  for 
the  discovery  of  fscea  known  to  him  and  ma- 
terial to  his  defense,  and  suffered  the  case  to  go 
to  trial  without  adequate  proof  of  such  facts, 
he  cannot  afterwards  claim  an  injunction  or  a 
Dew  trial  from  a  court  of  equity;  for  it  ia  his 
own  folly  not  10  have  filed  a  bill  for  the  dls- 
coreiy  and  to  have  procured  a  stay  of  the  trial 


This  authorl^  is  directly  applicable  here, 
where  the  plaintiff  knew  that' Johnson  was  tes- 
tifying falsely,  tuul  yet  oever  even  asked  for  a 
contiDuance. 

e  also  Stand  v.  Popt,  4  J.  J.  Marsh. 


NewT 

XtfiMDH.  80  Ean.  2ia 

ULB.  A. 


The  facts  stated  in  thecomptalntdoogtWft^ 
rant  the  Interference  of  equity. 

They  do  not  show  the  commission  of  a  fraud 
of  s  cjiaracter  to  Justify  the  court  in  eetilox 
BSlde  its  judgment 

Perjurad  evidence  is  not  sufficient  to  author- 
ize a  court  of  equliyto  overturn  a  iudjnsent. 

United  Stata  v.  ThTodanorton,  08  U.  S.  66, 
35  L.  eU.  96;  Qre»ne  v.  Greme,  3  Gray,  868; 
Baton  V.  Qvyett,  42  Fed.  Rep.  252;  Bigelow, 
Bstoppel,  Slh  ed.  p.  807;  Zetlerbaeh  v.  AUm- 
beiy,  67  CaL  208;  Snwi  v.  Frretton  1  Ch.  Cas. 
66;  UhiUd  Statet  v.  Whitt,  17  Fed.  Rep.  561, 
9SBW7.12a:  5j7iitAv.Z<»urrp,l  Johns.  Oh. 834, 
1  L.  ed.  157;  Dringer  v.  Jaoett,  8  Cent.  Bop. 
660.  43  N.  J.  Eq.  578. 

A  court  of  equity  will  not  interfere  with  tbe 
judgment  of  a  court  of  law  on  the  ground  that 
a  witness  swore  corruptly. 

Cairo  di  F.  S.  Go.  v.  Titut,  27  N.  J.  Eq.  106. 
See  also  Vaugkn  v.  JoAnton,  9  N.  J.  £q.  178; 
Strattcn  v.  AOen,  16  N.  J.  Eq.  320;  Wo<auiorti 
V.  Fan  Buiterk,  1  Johns.  Ch.  482, 1  L.  ed.  180; 
WiUiamt  T.  Loekwood,  Clarke,  Ch.  172. 7  L.  ed. 
83;  TJnittd8tatety.Haneoek.9i¥tA.'Bxp.%Bii 
ColEhatmn  V.  Ktrtiiui,  20  Fed.  Rep.  831;  Dt- 
mtrtt  T.  LKford,  27  H.  H.  641;  Gett  v.  Carr,  • 
Gill  &  J.  200. 

The  credihility  of  testimony  given  in  a  esse 
bearing  upon  the  issiw  Is  not  an  ezlrinsic  col- 
lateral act,  but  is  a  matter  involved  in  the  con- 
•Ideratitai  of  the  merits,  and  tbe  introduction 
of  false  testimony,* known  and  shown  to  be  so, 
does  not  affect  tbe  validity  of  the  judgment 
rendered, 

1  Herman.  Estoppel  A  Bea  Adjudlcata.  456; 
ffigelow.  Fraud,  p.  86,  and  noU. 

A  new  trial  cannot  t>e  granted  to  give  an  op- 
portunity to  Impeach  the  integrity  and  credit 
of  a  witness. 

DuTt/f  V.  Dennittm,  6  Johns.  US;  8mit\  r. 
Lomv,  1  Johns.  Ch.  820,  1  L.  ed.  166. 

An  allegalinn  that  the  judgment  was  ob- 
tained bv  false  testimony  Is  not  sufficient. 

GotOe'T.  OoU,  20  Iowa,  481;  Vanet  y.  Bur- 
bank,  101  U.  S.  014,  !U  L.  ed.  039. 

The  mere  concealment  of  facts,  by  either 
party  to  Uie  suit,  which  might  be  beaefldsl  to 
the  other.  Is  not  such  a  fraud  as  will  avoid  a 


_  .  T.  Flanden.  40  Bl.  474;  Well^  Res 
Adiudicata.  p.  898;  TJniUd  atatot  v.  Haneoek. 
80  Fed.  Rep.  854;  Amador  0.  *  M.  Co.  v.  - 
Jfit«A«a.  CO  Cal.  176. 

The  failure  of  a  party  to  Introduce  evidence 
known  to  him  to  eztsc,  tending  to  overthrow 
his  case.  Is  not  ground  for  a  lult  to  set  aside  tbe 
Judgment.  It  is  not  s  fraud  which  Is  eztriusic 
or  collateral  to  tbe  mailer  examined  in  the  Brst 
suit.    B»  GriatA,  84  CaL  113. 

Equity  willnot  relieve  on  the  ground  that  a 
witness  was  guilty  of  perjury. 

Freem.  Judgui.  3d  ed.  ^503;  Qrayy.BarUm, 
63  Mich.  186;  FlmiKr  v.  Uoyd.  L.  VL  10  Cb. 
DIv.  837;  AUm  v.  Currey,  41  Csl.  831. 

Plaintiff  is  seeking  lo  reopen  the  case  that  be 
may  have  an  opportunity  lo  impeach  the  wit^ 
ness  Johnson.    But  this  will  not  do. 

Berryv.  StaU,  lOGa.  511;  PtopUt. Anthony, 
66  Cal.  807;  Britaaller  v.  Palomaa-B».  66  Cal. 
359:  BMd  V.  Drai*.  67  Csl.  401;   Bam  ▼.  BO- 


CALiroBMU  Snnmn  Oomr. 


JohDMHi  wu  bribed,  and  UsUfled  faltetj,  ts 
Mated  Id  tb«  oomplaint,  no  cause  of  action 

Smith  T,  Ltuit,  8  Jobns.  107;  OifeAauwn  t. 
Xerting,  S9  Fed.  Bep.  831;  Huim  t.  Ovgott, 
4S  Fed.  Rep.  362;  ^iUriaeh  r.  AlUnbtrg,  S7 
Cal.  S9S;  Peek  y.  Woodbridgt.  8  Day,  80;  00- 
ton  V.  CodiDi»e,  1  Johns.  Cb.  IQS,  1  L.  ed.  110; 
J}emenl  v.  Lxford,  27  M.  H.  MI;  Qott  t.  Oarr, 
fiBUlAJ.  m 

If  a  putir  wllltallT  conceal!  a  document,  is 
bis  act  any  different  In  principle  from  that  com- 
mitted in  supprestinEoral  teetlnionyT  Yet,  in 
AUeit  1.  Gurrty,  41  Cal.  831.  it  was  defloitely 
•etUed  Uiat  the  aappreaalon  of  the  trutb  li  not 
enough. 

See  also  FtOd  r.  Fiandert,  40  nu  474;  mUt- 
loTougk  y.  SiOolt,  49  S.  H.  STS;  Diaim  r. 
6T<aam.  IS  Iowa,  810. 

No  different  rule  ihould  obtain  regarding 
•ubornatlon  of  perjury. 

Subornation  of  perjury  ii  not  a  oovel  of' 
fense.  The  conita  nave  long  been  annoyed  by 
thli  crime. 

SttarrtA  t.  Uniltd  Staim,  78  U.  B.  8  WaU. 
BM,  18  L.  Bd.  844;  Lueo  y.iUnittd  State*.  64 
U.  S.  SSHow.Hl,  ieL.ed.  6S0;  {TmtedSfatet 
T.  XOeigK  «e  D.  8.  l  Black,  806, 17  L.  ed.  146. 

Beftttr.  Ch.  J.,  delivered  tbe  opinion  of 
the  court : 

This  la  a  suit  In  equity  to  vacate  and  .. 
aul  a  final  decree  In  another  action  between 
the  aanie  parties  on  the  ground  that  it  was 
procured  by  fraud.  The  superior  court  ami- 
tained  a  demurrer  to  the  complaint,  and  there- 
upon gave  judgment  for  the  defendanta,  from 
which  the  plaintiff  appeals.  The  principal 
question  i>reaent«d  by  the  appeal,  and  the 
only  question  we  find  it  necessary  to  conalder, 
ta  whether  the  complaint,  taken  bh  true,  pre- 
sents a  case  entitling  the  plaintiff  to  the  re- 
lief demanded  or  to  any  relief.  It  is  alleged 
that  In  April,  1883,  the  plaintiff  was  owner  uf 
several  parcels  of  real  estate  in  Los  Angeles. 
then  worth  over  $200,000,  and  of  still  greater 
Talue  now.  That  one  parcel  of  the  land  had 
been  sold  under  decree  of  foreclosore  end  the 
time  for  redemption  was  about  to  expire. 
That  there  were  other  pressing  liens  reettog 
upon  the  whole  propOTty,  amounting,  witt 
the  sum  necessary  to  redeem  the  parcel  sold, 
to  about  $02,000  as  then  estimated.  That 
plaintiff  WHS  anxiously  endeavoring  to  raise 
money  to  effect  such  redemption  and  save  his 
property  from  sacrifice.  That  one  B.  Cohn, 
since  deceased,  whose  administrator  is  the 
principal  defendant  herein,  offered  to  loan 
and  did  loan  bim  the  necessary  sum,  taking 
fur  security  a  grant  absolute  In  terms  of  the 
Incumbered  property.  The  consideration  ex- 
pressed in  the  deed  was  the  exact  aum  at 
which  the  liens  and  Incumbrances  on  the  land 
were  estimated,— $63,000.  The  value  of  the 
land  was,  as  above  stated,  over  $200,000. 
Within  a  month  or  two  after  the  execution 
of  his  deed,  plaintiff  tendered  Cohn  $6B.OO0, 
and  demanded  a  reconveyance,  which  was  re- 
fused, whereupon  he  commenced  an  action  to 
compel  «  reconveyance,  alleging  in  his  com- 
plaint that  his  grant  to  Cohn  was,  in  fact,  a 
mort|;aee  to  secure  a  loan.  Cohn  answered, 
,.■1  .i.  •'.,(  tig  transaction  wa«  an  absolute 
IS  L.R.  A 


■ale.  TTpoD  a  trial  of  this  Issue  the  superior 
oDun  fonnd  for  the  plaintiff,  and  decreed  ». 
reconvevance  upon  payment  of  $108,000,  thli* 
being  tne  amount  of  the  sum  originally  ad- 
vanced by  Cohn,  and  certain  additional  Bum»- 
which  tie  was  found  to  have  expended  aubae- 
quentlr  in  the  compromlae  and  settlement  of 
other  olalms  against  the  property.  But  on- 
motion  of  the  defendants  in  that  action  the 
superior'oourt  ordered  a  new  trial  ooless  the 
plaintiff  would  consent  to  »  modification  of 
the  findings  and  decree,  adding  $85,000  to  the- 
amount  to  be  paid  defendants  upon  recon- 
veyance of  the  land;  and,  the  plaintiff  fall- 
ing to  consent  to  such  modification,  the  order- 
for  a  new  trial  was  made  absolute,  and,  upon 
appeal  of  the  plaintiff,  was  affirmed  by  Uila- 
oourt.     87  Cal.  268. 

Thereupon  a  new  trial  was  had  In  the- 
Buperlor  court,  but  before  a  different  judge, 
who  found  upon  tbe  principal  issue  Id  favor 
of  tbe  defendants,  and  decreed  against  th*- 
right  of  redemption.  From  that  decree,  and 
an  order  denying  bis  motion  for  a  new  trial, 
the  plaintiff  again  appealed  to  this  oonrt, 
where  the  decree  and  order  were  affirmed  (78- 
Cal,  884),  upon  the  ground  that,  theovldenoe- 
being  conQicting,  the  findings  of  the  lower 
court  could  not  5e  disturbed.  It  is  to  annul 
the  decree  so  affirmed  that  the  present  act{0D> 
la  brought  and  the  fraud  by  which  It  was- 
procured  is  shown  by  allegations  in  substance- 
as  follows:  At  the  date  of  the  original 
transaction  with  Cohn,  Pico  was  an  old 
man  over  eighty  years  of  age.  unable  to  speak 
or  understand  the  English  language,  unused' 
to  complicated  statements  or  accounts,  easily 
deceived,  and  In  great  distress  and  trouble- 
regarding  his  business  affairs.  He  confided- 
In  Cohn,  relied  upon  him  implicitly,  and  at 
his  solicitation  abstained  from  consulting  bis- 
usual  legal  advisers.  In  the  conduct  of  the 
negotiations  with  Cohn  the  only  other  peiK>Di 
present  was  one  Pancho  Johnson,  who  knew 
everything  that  took  place,  and  well  knew 
that  the  transaction  was  a  loan  and  security, 
and  not  a  purchase  and  conveyance  absolute ;. 
and  shortly  after  the  execution  of  the  deed, 
so  stated  in  the  presence  of  Pico's  attomeya. 
and  numerous  other  persons.  Relying  on' 
Johnson's  knowledge  of  the  transaction,  and 
hU  sUtemenU  concerning  it,  Pico  called  him 
as  a  witness  on  the  first  trial  of  the  action  to- 
redeem,  when,  Instead  of  testifying  that  the- 
transaction  was  a  loan  and  mortgage,  h& 
testified  that  It  was  a  sale  and  absolute  con- 
veyance; but,  in  Bpite  of  his  adverse  testi- 
mony, the  court,  as  above  ahown,  found  for 
the  plaintiff.  Before  the  cause  came  on  for 
trial  a  second  time,  Johnson  was  dead ;  but 
his  testimony,  as  given  on  the  first  trial,  had 
been  reduced  to  writing,  and  was  on  file- 
among  the  papers  In  the  case.  Plaintiff  and 
his  counBel  knew  that  this  testimony  was- 
false  In  Ite  general  statement  to  the  effect 
that  the  conveyance  to  Cohn  was  absolute. 
and  the;  suspected  that  Cohn  had  bribed  the- 
witnesB  to  so  testify;  but  they  had  no  evi- 
dence of  such  bribery,  although  they  had' 
used  the  utmost  diligence  to  discover  It. 
Upon  mature  conslderatlun,  they  decided  at 


WW. 
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WaJ,  Among  tlwlr  reaaona  for  doing  M 
were  the  foUonliig :  Other  teatlmony  In  the 
caae  ihowed  that  Johnson  WM  present  during 
the  negoCiaUcHiB  between  Flco  and  Colm, 
not  only  ••  InterpTeter,  but  as  the  partlc- 
nlar  friend  and  adviser  of  the  former  j  and 
counsel  lor  plalutifF  feared  that  by  omitting 
to  offer  Johnson's  testimony  ther  would  In- 
cur the  odium  of  suppressing  sTlaence  known 
to  exist,  whereas  by  putting  it  before  the 
oourt  they  would  have  tiie  advantage  of  some 
facta  that  they  could  prove  by  no  other  wlt- 
MM.  Th^  .would  have  his  admission  of 
other  facta  Inconsistent  with  the  theory  of 
a  sale.  The  court  would  aoe  that  he  was 
hostile  to  Pico,  and  he  could  be  contradicted 
by  proof  of  bis  stalemenla  made  in  the  pres- 
ence of  others.  Without  going  more  fully 
Into  the  reascHW  which  IndocM  counsel  for 
plaintiff  to  submit  the  testimony  of  Johnson 
to  the  consideration  of  the  court  on  the  sec- 
ond trial  of  the  former  action,  we  content 
ouraelTes  with  saying  that  tlie  allegations  of 
the  complaint  show  Uiat  the  course  pursued 
by  them  was,  under  the  circumstances,  wise 
and  proper,  ff  not  abiolntely  necessary. 
But,  contrary  to  their  expectations,  the  ooort 
believed  his  false  teatlmony,  and  for  that 
reason  alone  decided  against  the  plaintiff. 
In  support  of  this  conclusion  the  compUiot 
sets  out  the  substance  of  all  the  testimony  of 
C!<din  and  Flco,  and  in  detail  the  material 
portions  of  Johnson'stestlmony,  from  which, 
with  other  averments,  it  appears  that  but 
for  Jotinson's  positive  perjury  and  supprea- 
■ion  of  the  truth  the  judgment  here  in  ques- 
tion would  not  have  been  given.  This  being 
shown,  it  is  next  alleged  that,  after  the  llnsi 
affirmance  of  that  Judgment  by  this  ooort. 
plaintiff  made  the  discovery  that  Cohn  Iiad 
paid  Johnson  $3,000  to  testify  falsely.  The 
particulars  of  this  bribery  and  its  discovery 
are  detailed  in  the  complaint  and  show  that 
on  this  very  morning  that  Johnson  gave  his 
testimony  Cohn  placed  $2,000  in  the  hands 
of  one  Forbes,  with  directions  given  In 
Jcdinson'a  presence  to  pay  it  to  him  if  he 
testified  to  an  absolute  sale,  and  that,  imme- 
diately after  he  hud  so  testlfled,  he  demanded 
and  received  the  money. 

It  is  averred,  and  we  think  sufficiently 
shown,  thai  upon  proof  of  these  facte  there 
Is  a  reasonable  certainty  that  plaintiff  would 
upon  another  trial  gain  his  cause.  Buch  be- 
ing the  case.  Is  plaintiff  entitled  to  a  decree 
vacating  and  annulling  the  former  decree  on 
the  ground  that  it  was  proouied  by  fraud? 
After  a  careful  and  extended  examination  of 
the  anttiorities,  we  are  constrained  to  answer 
this  question  in  the  negative.  That  a  former 
Jndgment  or  decree  may  be  set  sslde  and  an- 
nulled for  some  frauds  there  can  be  no  ques- 
tion, but  it  must  be  a  fraud  extricsic  or 
collateral  to  the  question  exnmlned  and  de- 
termined in  the  action.  And  we  tbink  it  la 
settled  beyond  controversy  that  a  decree  will 
not  be  vacated  merely  because  it  was  obtained 
hy  forged  documents  or  perjured  teatimoov. 
iSe  reason  of  this  rule  Is  that  there  must  oe 
an  end  of  litigation ;  and  when  parties  have 
once  submitted  a  matter,  or  have  bad  the  op- 
portunity of  submitting  It,  tor  Investigation 
and  determination,  ana  when  they  bavn  tiv. 
13L.  R.A. 


hausted  every  means  for  reviewing  sndi  de- 
termination In  the  same  proceeding.  It  must 
be  regarded  as  final  and  conclosive.  unless  it 
can  be  shown  that  the  Jurisdiction  of  the 
oourt  has  been  imposed  upon,  or  Ihat  the 
prevailing  party,  by  some  extrinsic  or  col- 
lateral (raud,  hail  prevented  a  fair  submission, 
of  the  controversy.  What,  then,  is  an  extrin- 
sic or  collateral  fraud,  within  the  meaning 
of  this  ruleT  Among  the  instances  given  Id 
the  books  are  such  as  these :  Keeping  tb« 
unsucoeasfnl  party  away  from  the  ooort  by  a 
fslas  promise  of  a  compromise,  or  purposely 
keeping  him  In  Ignonnce  of  the  sntt ;  or, 
where  an  attorney  fraudulently  pretends  to 
represent  a  party,  and  connives  at  his  de- 
feat, or,  being  regularly  employed,  cor- 
ruptly sells  out  nla  client  s  interest.  Unittd 
atatti  V.  ThroekmcrUm.  98  U.  S.  60.  60,  2S 
L.  ed.  9S,  and  authorities  cited.  In  all  such 
Instances  the  unsuccessful  party  is  really  pre- 
vented by  the  fraudulent  contrivance  oi  his 
adveisary  from  liaving  a  trial ;  Imt  whes)  tie 
has  a  trial  he  must  be  prepared  to  meet  and 
expose  perjury  then  and  there.  He  knows 
that  a  false  claim  or  defense  can  be  supported 
in  oo  other  way ;  that  the  very  object  of  the 
trial  Is,  it  possible,  to  ascertain  the  truth 
from  the  conflict  of  the  evidence,  and  that 
necessarily  the  truth  or  falsity  of  the  testi- 
mony must  be  determined  in  deciding  the 
issue.  The  trial  is  his  opportunity  for  mak- 
ing the  truth  appear.  If,  unfortunately,  he 
fails,  being  oveiDorne  by  perjured  testimony, 
and  If  he  likewise  fails  toshow  the  Injustice 
that  has  been  done  him,  on  motion  for  a  new 
trial,  and  the  Judgment  Is  affirmed  on  ap. 
peal,  he  la  without  remedy.  The  wrong,  In 
such  case.  Is,  of  course,  a  most  grievous  one, 
and  no  doubt  the  Legislature  and  the  courts 
would  t>e  glad  to  redress  it  If  a  rule  could 
be  devised  that  would  remedy  the  evil  with- 
out producing  mischiefs  far  worse  than  the , 
evil  to  be  remedied.  EndleM  litigation,  in 
which  notblng  waa  ever  finally  determined, 
would  be  worse  than  occasional  miscarriages 
of  justice:  and  so  the  rule  is  that  a  final 
Judgment  cannot  be  annulled  merely  Iiecauae 
It  can  be  shown  to  have  been  baaed  on  per- 
jured testimony  ;  for,  if  this  could  be  done 
once,  it  couid  be  done  again  and  again,  ad 
it^flnil1inl,  But  counsel  for  appellant  seek  to 
distinguish  this  case  from  those  In  which  it 
has  been  held  that  a  Judgment  will  not  be  set 
aside  by  reason  of  Its  oelng  baaed  upon  forged 
documents  or  perjured  testimony.  They  say 
that  the  fraud  committed  by  Cohn  was  the 
bribing  of  Johnson ;  that  this  was  collateral 
and  extrinsic ;  that  It  was  not,  and  could  not 
have  been.  Uie  subject  of  Investigation  at  the 
trial  of  the  original  action.  We  do  not  think 
this  distinction  can  be  maintained.  The 
fraud  which  Cohn  committed  was  the  produc- 
tion of  perjured  evidence  in  support  of  his 
defense.  The  means  by  which  he  induced  the 
witness  to  swear  falsely  was  but  an  Incident. 
It  mav  be  safely  asserted  that  a  witness  does 
not  oft^n  deliberately  perjure  himself  with- 
out beini;  induced  thereto  bv  some  fraudu- 
lent or  ixirrupt  practice  on  the  part  of  him 
who  gets  the  advantage  of  the  perjury.  It 
Is  a  matter  of  indifference  what  particular 
lorm  such  corrupt  practice  takes.     The  evil 
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evldenca  waa  oecetMrilf  drawn  In  question 
ftt  th«  trial,  (tnd  determined  bj  Um  declstoD 
of  the  court;  and  all  that  baa  ilnce  been  dU- 
corered  1b  another  Item  of  tectimonj  bearing 
on  that  poinL  We  cannot  find  anj  aubatan- 
tfal  ground  tip<m  which  thli  caae  can  be  dis- 
tfngulibed  from  United  Btatei  7.  Throdeniar- 
ten,  ntpra.  The  deolslon  In  that  cue  haa 
been  approved  br  thii  court  bs  recently  as 
&  0ri^,  S4  Cal.  118.  The  following  de- 
cision! of  this  court  are  also  In  point :  ABm 
V.  Oarrey.  41  Cal.  821 ;  Amador  0.  A  Min.  Oa. 
T.  MiitMl.  BQ  Cal.  ITB. 

Manj  other  authorities  to  the  same  effect 
•m  tAuA  In  the  brief  for  respondenti.  On 
(be  other  hand,  the  caae  of  Laitlia  t.  Me- 
Donald,  7  Ean.  25i  13  Ein.  840,  dlrwtl; 
npporti  the  position  of  appellant,  as  does 
the  caae  of  FabrOiv  t,  Coek,  8  Burr.  ITTl. 
The  cases  of  Verfiantk  v.  Van  Burm,  76  N. 
T.  247,  and  iMngtr  ▼.  JhmU,  4&  N.  J.  Eq. 


S78,  8  Cent  Bflp.  HO,  contain  expreaafons 
which  leem  to  Implj  the  some  doctrine,  but 
the^  do  not  directtj  support  It.  Other  caaea 
cited  bT  appellant  are  less  In  point. 

We  tbltik.  on  the  whole,  that  it  is  settled 
hT  the  great  weight  of  anthoritj  that  the 
pialntllrs  action  cannot  be  maintained,  and 
that  OttjudgmaU  tf  Ou  Bupgrior  Oawrt  mutt  it 
nffirm^d. 

Bo  ordered. 

We  concor :  MeFarlla.  J. ;  Sh»rpataln, 
J.;  P»t ' 


A  rahetriog  ot  tbe  case  was  snbeequentlT, 
granted  and  on  September  10,  1891,  the  fol- 
lowing opinion  was  handed  down: 

Par  CnrlAau 

After  a  full  consideration  of  the  argument 
presented  upon  tbe  rehearing  In  thU  cauee, 
we  are  satisfied  with  the  former  decision 
rendered  In  Fubmarf,  and  for  Uie  reasons 
there  given  the  Judgment  appealed  from  la 


TEXAS 

W.  J.  ntBES,  BorrlTlng  Partner,  ate.,  Itf. 
inBtr. 


George  BAKER 
V  (....Tei.....) 
of  ft  anratr  on  ma  ■ 


UnlQ'tbedebtor.oaUsaMiBlnL 

" rtora,ua(l«r  a  statute  (ivrnc 

...  A  or  other  persons"  Uierlaht 
pniMrtr  tron  tkelrdebcorta 


it  ot  SMlinmaat  okj  legallr  provide  lor  tats 

n*  as  well  as  bis  Keneral  oiedl- 

«  Omsk  ▼.  Taloott,  B  Barb.  SU; 
.._  a, «  Kason,  DNe  EeteltasT.Tnu 
a^nBow.Pr.Ot;  Oopelsod  v.  WaU, 


Ml.  1  Bdw.  Ol  ISt,  e  L.  ed.  UO^  8  False,  6BT,  ■  I.  ed. 
nt;  DuvaUv.  Italslii,TMo.4ttiTBnffhaQv.avan^ 

I  Hill,  tn,  ati  Bump.  IraiML  Oonv.  SR. 
Itttaeprlnelpal  deposit  funds  for  the  Indaamltr 

of  the  smetri  then  M  a  tidlMent  ooDsldeiatlon  tnr 
the  ooDtnwt,  and  the  reealver  beoomea  bailee  for 
thesuntr.   Kdlerv.Bhoads,KTB.SU. 

But  U  tta  debtor  pteoniea  a  third  peraon  aabae- 
queatljr  toaian  aoontreot  of  Indemiltrto  thasnra- 
^,  there  la  no  oonelderatlOD.  even  U  the  nirety 
prooilse  to  oonUnue  tuoh  (or  an  mdaflnlta  time, 
eii  v.  Adama.  SVt.  to. 

He  Is  antlunlied  to  reallae  upon  taj  nourltles 
pledged,  whenever  he  Is  Id  danosr  of  belDK  foroad 
to  par  the  debt,  and  before  parment.  Bird  v.  Ben- 
lOQ,  18  M.  C17V;  6  Walt.  AOt.  ft  Def .  MS. 

ABuretrmarretBlDfiindiln  hM  hands  belODclDt 
to  the  priDolpal  debtor,  upon  the  latter^  tneolvenar; 
and  an  aaaiiriiee  ot  the  prlnolpaJ  debtor  has,  In  sadi 
oaoe.  no  better  rUhtto  luoh  tunda  than  bla  ssrivnor 
wouldhave.  wmiamtv.BelniMaN.aULlSAin. 
DeaMD. 

IttseDUielr  oompetent  foranaMhnioito  give  a 
preferenoe  to  a  saretj-  or  Indoreu'.  Headrloks  v. 
Waldan.  IT  Johiu.  188:  Heodrloki  v.  Boblnson,  t 
Johns.  Ch.  ns,  1  Ik  ed.  8S0;  Cgnnloghan  v.  Treebom. 

II  Wend.  u](  Keteltai  v.  Wflson,  8>  Bub.  tge,  » 
IS  L.  B.  A. 

See  also  28  L.  B.  A.  400. 


Bow.Pr.ae;  XansiagT.  Woodw«ith,18andf.Oh.A 
TL.ed.n. 

dAts  not  In  esMenea,  01 


4  Ii.  ed.  818),  or  future  lodoiaB' 
(lAndni'T,  Woodworth.  1  Sandt.  Oh.  11^  T  I^ 
ed.VU.  Andhe  taarevea  clveapitferenoe  to  a 
partrb<ddlnv  dalna  wnlob  h»  has  parohised  at  a 
djseount.  Lowr.  eiafdoOaSOBarbLAi;  PoweiaT. 
Grajrdon,  ID  Boanr.  IWL 
LlabllltiaB  actnallr  exlsttng,  although  oontbisiaa 


BOB,  88  BBTbL  ne,  tt  How.  Pr.  88:  Orlffln  v 
qnardtiflN.T.Uli  IioeeAlckr.  Jaootaon.saBow. 
Pr.  fiSS,  fl  Sobt.  nit  Ouanmgbam  v.  Vreeboin,  U 
Wend.  M,  I  Baw.Cb.aw,tL.ed.in,SFalie,,E6T, 
8  L.  ed.  BIS;  Btalnerd  v.  Dosnlos,  n  N.  Y.  8Ut 
BlBlMp,  iDsotvesit  DdNota,  I  ler. 
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debt,  the  mortgage  will  Inuie  to  the  beo^t  ot  the 
creditor,  and  he  mar  foreoloaelb  LoehrT.CoIbom, 
"  Ind.  *L   And  see  Alabama  Gold  I.  Ins.  do.  r. 


to  the  beoellt  ot  the  ondltora  upon  the  prlndple  ot 
■ubrogaUon.  Hampton  v.  FUppe.  108  IT.  B.  MO,  IT 
]1  ed.  TIB.  Bee  Seward  v.  HunUmctoo.  84  H.  T.  UHt 
8  Walt,  Act  *  Def.  441. 


im. 


Fas^  T.  BAKxa, 


ERROR  to  the  Dlatrlct  Court  tor  Bui  Babs ' 
000017  to  nvlaw  a  Jodgmeut  Id  I&vor  of 
ctalmuit  In  BD  attachment  lult  in  which  the 
attachment  vaa  laid  upon  certain  property  al- 
leged to  belong  to  Stockbrldge  &  Teagae,  bat 
wBich  vaa  claimed  bj  Q«orge  Baker.  Af- 
firmed. 
The  Tacta  are  itated  In  the  oommltaloneT'B 


Bnrleaom  and  Bbbtm  A  ChMamer  1 
plaintiSa  in  error. 
Mturi.  Haaeoek,  Shelly  *  Hajieoek 

for  defendant  in  error, 

OMirettt  J.,  filed  the  following  opinion: 
This  waa  an  action  to  try  the  right  of 
property.  On  December  1,  1885,  Frees  ft 
Son,  plaintiffs  In  this  suit,  filed  a  suit  in 
tbe  District  Court  of  Dallas  County  Bgainat 
Stockbridge  &  Teague,  o(  Ban  Saba  County, 
for  the  snm  of  |820. 10,  and  levied  an  Bttach- 
ment  on  the  goods  in  controversy  on  the  4th 
day  of  December,  188S.  Defendant  in  error, 
George  Baker,  claimed  the  goods.  Plaintiffs 
tendered  issue  that  the  goods  were  the  prop- 
erty of  Siockbridge  A  Teague,  and,  as  such, 
were  subject  to  their  writ.  The  claimant 
replied  that  he  was  a  purohaaer  of  said  goods 
in  good  faith,  for  a  full,  fair,  and  Tsluable 
consideration,  and  was  in  possession  thereof 
when  the  attachment  was  levied  ;  that  the 
consideration  was  that  claimant  shoald  as- 
sume tbe  payment  to  plaintiffs  of  four  cer- 
tain promiesory  notea  executed  by  Btock' 
bridge  &  Teague  to  them,  on  which  claimant 
was  surety,  for  the  sum  of  1891.91  each, 
dated  July  22,  188n,  and  due  January  22, 
1886.  April  22.  1886,  and  on  dates  after- 
wards ;  that  he  had  paid  the  note  due  Janu- 
ary 23,  1886,  and  was  ready  and  witling  Co 
pay  the  others  as  they  matured ;  that  claim- 
ant was  solvent,  and  worth,  in  excess  of  ex- 
emptions, (SO,  000,  whi  1  a  tbe  aggregate 
amount  amimed  by  htm  for  said  goods  waa 
about  (1,600  and  interest ;  and  that  said  sale 
waa  not  made  with  the  intent  to  defraud  the 
creditora  of  Stockbridge  &  Teague.  Tn  this 
answer  the  plaintiffs  demurred  generally, 
aod  pleaded,  further,  that  Stockbridge  & 
Teague  were  insolvent  at  the  time  of  the 
sale,  which  was  or  might  have  been  knovm 
to  claimant ;  that  claimant  was  not  surety  on 
any  note  then  due  ;  that,  of  tlie  four  notes 
alleged  to  have  been  assumed,  two  were  se- 
cured by  a  deed  of  b 

Stockbridge,  andtht        

to  pay  any  of  said  notes  except  the  _.__ 

January  23,  1886 ;  that,  when  conveyed,  the 
properly  was  wortJi  $2,000;  that  tbe  goods 
were  In  fact  the  property  of  Stockbridge  & 
Teague  when  they  were  levied  on,  and  that 
the  conveyance  was  made  to  defraud  Cbeir 
creditora,  they  and  the  claimant  acting  to- 

Sther  with  such  common  intent,  and  hence 
9  sale  was  pretended  and  void.  Tbe  case 
waa  tried  without  a  Jury,  and  on  May  21, 
1886,  judgment  was  renderied  in  favor  of  tbe 
claimant,  J.  Fre^,  one  of  tbe  plaintifTs. 
having  died  after  judgment,  the  writ  of  error 
waa  sued  oat  by  W.   J.   Frees  as  surviving 

Crtner.     Btockbrldge  &  Teague  were  dealers 
musical  instruinenta  and  supplies  at  San 
UUR.A. 


Saba,  and  owed  the  plaintiff  for  goodt  >lz 

Sromlasory  notes  for  U91,f)l  MCh  bearing 
ate  July  29,  18SB,  and  payable  S,  4.  6,  C 
10,  and  12  months  after  date.  The  flisl  two 
were  unsecured.  The  others  were  signed  by 
the  claimant  aa  surety ;  the  two  last  being 
alio  secured  by  a  deed  of  trust  on  land  belong- 
ing to  Stockbridge.  Reeves,  a  witness  for 
the  plaintlSs  and  their  agent,  testified  that 
it  was  Intended  tliat  Baker  should  sign  the 
fint  four  notes,  but  that  by  mistake  be  signed 
the  last  tour,  lea*log  tlie  first  two  unse- 
cured. There  is  no  other  direct  evidence  on 
thla  point,  and  no  explicit  finding  of 
the  court  thereon.  Plaintiffs'  writ  againil 
Stockbridge  A  Teague,  In  which  tbe  attach- 
ment was  Issued  and  levied  on  tbe  goods  in 
controversy,  was  on  the  two  unsecured  notea. 
Some  time  prior  to  November,  1880,  Stock- 
bridge  sold  out  his  interest  to  Teague ;  the 
latter  assuming  the  debts  of  the  firm.  Teagua 
paid  Btockbrldge  no  money,  but  took  tha 
goods  to  pay  tbe  debts.  Reeves  was  sent  by 
plaintiffs  from  Dallaa  to  Son  Baba  to  sev 
Stockbridge  about  securing  or  collecting  the 
first  two  notes  then  due.  He  found  Teague 
in  poeaesslon  of  the  Btock  of  goods  sold  by 
plaintiffs  to  Stockbridge  ft  Teague.  Iteevea 
wanted  tbe  notes  paid  or  secured.  After  an 
effort  during  the  day  to  raise  money,  Teague 
met  Reeves  at  his  hotel  at  about  8  o'clock 
that  night,  and  found  that  he  bad  prepared 
a  bill  (3  sale  for  the  stock  to  plaintiffs  in 
consideration  of  the  two  unsecured  notes, 
amounting  to  about  (800.  Teague  declined 
to  take  that  amount,  but  offered  to  let  plain- 
tiffs have  the  goods  at  Invoice  price ;  to  pay 
tbe  two  unsecured  notes  first,  the  balance  U> 
be  credited  on  the  notes  .00  which  Baker  was 
security.  This  Reeves  refused  to  do.  Teagua 
then  went  down  town,  and  sold  the  goods  to 
Baker,  made  himablll  of  aale,  and  delivered 
to  him  the  keys  of  the  store.  Tbe  considera- 
tion was  that  Baker  assumed  payment  of  the 
four  notes  on  which  be  was  security,  amonnt- 
Ingtoabouttl.eOO,  and  released  Stockbridge 
from  all  liability  thereon.  Baker  was  woruk 
at  the  time  about  $fiO,  000.  He  patd  tbe  nota 
due  January  22,  1886.  Very  little  of  the 
stock  had  been  sold  at  the  time  of  tlie  sale, 
or  when  this  case  was  tried.  Baker  testified 
that  be  bought  tbe  stock  of  goods  in  order  to 
protect  blmaelf  as  the  surety  of  Stockbridge 
Teague.    He  had  notice  that  Beeves  i — 


sell  the  goods  so  as  to  net  &l[er 
the  invoice  price,  and  whatever  there  was 
over  be  was  to  receive  for  his  services.  Tbe 
invoice  price  of  the  stock  of  goods  at  the 
time  of  tbe  levy  waa  about  (2,000.  At  the 
time  of  sale  they  were  fairly  worth  about 
(1,600.  74^eilher  Btockbrldge  nor  Teague  had 
any  oliier  property  subject  to  execution  when 
tbe  sale  was  made. 

Plaintiffs,  by  their  third  and  fifth  assign- 
ments of  eiTor,  complain  of  the  flodlnga  vi 
the  court  on  the  fscta  of  the  case ;  (1)  that 
Baker  was  surety  on  tour  notes;  and  (S)  as 
to  the  circumstances  attending  the  sale.    Tha 


_  ._     ....  It  UDHupported. 

If,  u  scoordliiK  to  the  tectimon;  of  the  wit- 
nen  Bmtm,  Baker  ligned  the  two  last  notes 
bj  mlatake,  whether  or  not  be  would  be 
bound  as  a  mietj  thereon  would  be  a  ques- 
tion of  law  arising  from  the  tscia.  This 
qu««tloa  Is  not  properly  before  ua,  either 
under  the  pleadings  or  the  evfdenoe.  Again, 
U  Baker  had  the  rigtat,  as  tore^,  to  lake  « 
oonTfl^anoe  of  a  snfllcient  amount  of  the  goods 
to  protect  himself,  he  could  also,  for  any 
balance  of  the  sum  agreed  to  be  paid  there- 
for, assume  a  debt  of  the  seller  for  which  be 
was  not  before  liable,  being  bound  only  to 
•ee  that  mich  balanoe  was  so  applied.  Bllit 
T.  FolfiUifM,  W  Tes.  689.  If  be  has' not  paid 
•11  that  he  assumed.  It  la  the  fault  of  the 
plaintiffs,  who  seised  the  goods  under  their 
writ  of  attachment.  Ther  will  not  be  per- 
mitted to  set  aside  Uie  sale,  and  apply  the 
goods  to  tbelr  uneecnied  notes,  and  at  the 
«me  time  requira  Its  terms  to  be  complied 


itor  to  recelTe  property  from  an  InBolvent 
debtor  in  payment  of  a  debt  due  to  him,  If 
the  same  be  openly  done,  and  more  property 
is  not  taken  tban  Is  reasonably  necessary  to 

By  the  debt,  although  the  creditor  may 
ow  at  the  time  be  receives  the  property 
that  he  will  thereby  prevent  other  creaitors 
from  enforcing  their  claims,  and  although 
the  creditor  may  know  that  the  debtor  Is 
prompted  to  Elve  him  the  preterenoe  through 
motives  of  friendship,  is  recognized.  Buch 
reception  of  property,  however,  must  be 
bona  flde ;  that  is,  for  the  sole  purpose  of 
securing  the  debt,  and  not  with  Intent  bo  cover 
up  any  of  the  property  or  its  proceeds  for 
the  buieflt  of  the  debtor  to  tho  prejudice  of 
other  creditors. "  Sdringiimy.  Bogerw,  iSTex. 
188;  Haneotk  v.  Eoran,  Id.  B07;  GreoiUve 
T.  BItm,  69  Tex.  136.  Whether  Baker's 
claim  was  lust  or  not  was  determined  by  the 
court,  and  lie  findinn  necesiarily  alflrm  that 
It  was.  They  establish  conclusively,  also, 
M  matters  of  fsct.  the  good  faith  of  Baker  in 
the  purchase  of  the  Koods,  and  that  be  paid 
for  them  a  full  and  fair  oonsideratloa  by  as- 
suming the  four  notes,  amounting  to  twice 
as  much  as  Reeves  had  offered. 

Then  is  only  one  question  presented  by 
the  remaining  assignmenti  of  error.  Includ- 
ing the  flrst,  which  assigns  as  error  the  ac- 
tion of  the  court  in  overruling  the  plain- 
tiff's demurrer  to  claimant's  Boawcr,  and 
that  Is  the  controlling  question  in  the  case. 
Was  Baker,  as  surety  for  Stockbridge  & 
TeagUB  on  obligations  that  had  not  matured 
at  tne  time  of  the  transfer,  such  a  creditor 
or  other  person  with  a  claim  as  could  pur- 
chase from  an  Insolvent  debtor.  In  order  to 
protect  himself,  considered  both  as  to 
TTbether  a  surety  or  a  surety  on  an  obliga- 
tion that  has  not  matured  is  such  a  person 
or  credllorj  Would  the  consideration  for 
the  transfer  be  deemed  valuable  in  law! 
Finally,  was  Baker,  the  surety,  a  creditor 
or  other  person  with  a  demand  asainst  Stock- 
bridge  &  Teaguel  It  will  be  observed  that 
in  the  consideration  of  this  question  we  are 
nut  confined  to  the  word  "creditor'  alone, 
19L.R.A. 


at  descriptions  of  the  elaas  of  persons  pro- 
tected by  the  Statute ;  for  the  language  of 
the  Statute  is.  "crediton,  purchaeen,  fx  other 
persons."    Bev.  Stat.  art.  9466.    " 


erty  (or  bis  claim,  bona  flde,  and  n 
than  is  reasonably  sufficient  to  pay  the  same, 
he  may  do  lo,  because  he  is  a  "creditor"  or 
"other  person"  who  la  protected  by  the  Stat- 
ute ;  the  principle  of  law  being  that,  if  tlu 
debtor  transfers  the  property  directly  to  the 
person  to  wbmm  tbe  law  Intends  it  should  go, 
the  conveyance  cannot  be  fraudulent.  And 
the  same  may  be  said  of  ttie  sales  permitted 
to  stand  where  the  debtor  has  sold  hia  prop- 
erty openly  for  a  fair  price,  and  appropriated 
tbe  proceeds  to  the  payment  of  hu  Just  ob- 
ligations;   so,    also,    wfaoe    the    purchaser 


.  .  The  sole  obiect  <tf 

the  Statute  Is  to  protect  lawful  debts,  dBims, 
or  demands;  and  if  Baker's  liability  on  the 
notes  of  Stockbridge  &  Teagua  amounted 
to  a  lawful  debt,  claim,  or  demand  against 
them,  and  tbe  transfer  was  otherwise  in  good 
faith,  and  In  accordance  with  the  priucfpies 
of  law,  often  announced,  authorizing  the 
creditor  to  receive  property  from  bis  debtor 
In  satisfaction  of  his  claim,  then  the  sale 
was  valid.  A  liberal  oonstructioo  Is  given 
to  the  words  "creditors  and  others."  Mr. 
Bump,  In  his  work  on  Fraudulent  Convey' 
ances,  says:  "The  character  of  the  claim, 
ir  It  Is  just  and  lawful,  is  Immaterial.  It 
need  not  be  due ;  for,  although  the  holder 
cannot  maintain  an  action  until  it  is  due, 
be  nevertheless  has  an  interest  in  tlie  prop- 
erty as  a  fund  out  of  which  the  demand 
ought  to  be  paid."  Page  BOS.  And  again: 
"A  contingent  claim  is  as  fully  protected  as 
one  that  is  absolute.  A  liability  as  surety 
Is  within  the  Statute,  as  much  as  a  liability 
as  principal."  Ibid.  It  Is  a  general  rule 
that  ail  claims  arising  from  contract  are  in 
force  from  the  date  of  the  agreement.  It 
has  been  held  that  a  surety  is  the  creditor  of 
his  co-surety.  &m»  v.  Ward,  4  Me.  19S. 
Theae  questions  are  ably  discussed  in  the 
opinlonsof  JuMiMBronson  in  thecaseof  Van 
Wyek  V.  Beirard,  18  Wend.  S7S.  In  conclud- 
ing the  discussion  of  the  question  whether  ap- 
pellant In  that  case  was  entitled  to  tlie  pro- 
tection of  the  Stetute  as  a  creditor  of  Wil- 
liam Seward,  the  learned  judge  said:  "In 
these  snd  all  other  caseadependiog upon  con- 
tract the  person  to  whom  the  engagement  la 
made  is  as  much  a  creditor,  within  the  mean- 
iug.ot  the  Statute,  as  though  he  had  a  debt 
on'lvhicb  the  right  of  action  already  existed. 
There  is  no  reason  why  he  should  not  be  en- 
titled to  tbe  same  protection  in  tbe  one  case 
as  in  the  other.  In  the  language  of  ChUf 
i/tu<(e«  Meilen  in  Hoot  v.  Ward,  'although 
he  cannot  maintain  an  action  on  the  con- 
tract until  it  baa  been  violated,  still  he  has 
an  interest  In  the  property  conveyed,  as  a 
fund  out  of  which  the  debt  ought  to  bepaid.'" 
In  BonAam  v.  Taj/lor  (Tex.)  IS  S.  W.  Bep. 
666  (decided  at  the  present  term  of  this 
court),  it  was  held  that  the  sureties  on  the 
bond  of  a  city  treasurer  had  the  right  to 
protect  themselves  by  injunction  restraining 


Hon  T.  HoTT. 


'Ihe  treaiureT  from  pajliig  over  moaej,  which 
had  been  niMd  forcltj  purpoaei  by  taxation, 
to  a  bank  to  which  the  city  council  had 
-mereed  to  lend  ft.  Had  the  nmtlM  on  the 
<Atj  tieaeurer'B  bond  been  compelled  to  await 
action  until  their  Uabllitj  accrued,  it  wonid 
have  been  Ineqattable  and  unjust;  and  ao  It 
Baker  should  be  forced  to  wait  until  the 
lalurlty  of  the  notes  on  which  be 


look  for  the  payment  of  the  debia  for  which 
be  wu  bonsa,  woald  In  kH  probabtli^  hare 
been  absorbed  by  the  plaintiffs  Inthfs 


entitled  him  to  recelre  a  oonreyanee  of  the 
goods  In  controverST  to  Indonn]^  hint 
Bffalnst  nltlmat*  liability  on  aasumpnm  by 
ttme  of  the  debt*  for  which  ha  waa  aecnii^. 
We  are  of  the  opinion  that  the  Mie  was  alto 
complete,  and  not  a  mortgage  or  conditional 
sale,  and  that  the  ttlle  to  the  gooda  Teated 
at  once  In  Baker ;  yet,  if  IthadbeenBmor^ 
gage  or  conditional  sale,  with  Baker  In  pea- 
seailon,  he  would  bare  still  had  the  right  to 
the  pocseasion  of  the  property  until  the  con- 
ditions had  been  complied  with  ot  broken. 
In  either  event  Ibtjudffount  eftlit  court  b*- 
lev  in  hi*  fanor  wuj  rifM,    and  Aauld  it 

Adopted  by  Suprame  Court,  Kay  9«,  1801. 


pen^syltahia.  bufrems:  ooifbt. 


SU  W.  HOTT  tt  ol. 
Frank  HOYT  tt  at..  Appit. 


1,  NotnrfA-Mairk  e»n  bedalmedlntbe 
■li^ie  itf  a  bottle  tn  wblcta  eitrsou  we  put  up 

"S,  Ho  «xelaalTO  right  e»n  be  »cqiilr«d 
bj  mdopttoa  In  a  cap  iabst  for  n  bottle,  which 
WM  orlglDated  by  a  thtrd  penon  and  bat  teen 
owdby  blm  for  yean. 

9-  HstAartlM  alu»pe  of  »bozinwhteh 
bottles  of  extracts  arc  paelrad  for  par* 
poM*  of  trade,  nor  tlie  mecbanloal  amngement 
or  the  bottka  therein,  litob]<><it  to  appropriation 


(OobibBrS.un.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Fleas,  Ko.  4,  for 
ThOadelphla  County  enjoining  them  from  In- 
^inging  plainlifrt  trade-mark.    Rettrttd. 

The  facta  are  steted  in  the  opinion. 

Matrt.  WIUUmb  Hsnrr  Peaes  snd  P. 
O»rroll  Bra  water,  for  appellants: 

It  mav  be  seriously  questioned  whether  la- 
bels and  adTeiHaemeots  at  men  hibels  and  ad- 
Tcrliaementa  constluite  trade- marks. 

iMiOur  Oioth  a>.  T.  AmtrieiM  Leather  OM 
Co.  11  Jur.  N.  S.  618;  Browne,  Trade-marks, 
p.  144. 

The  bottle  la  not  a  trade-mark,  because  it 
ia  but  the  form  of  the  goods. 

Jfoorman  t.  Boge,  3  Sawy.  78;  Browne, 
Trade-marks,  p.  108;  HarringUm  v.  LUibv,  la 
Pal.  Off.  Qaz.  188. 

The  shape  and  arrangement  of  the  boxes 
■ODDOt  constitute  a  trade-mark. 

Sm^K**-  V.  M^ftf,  a  W/H.  C.  197;  Browne, 
'^Vade-marka,  p.  118. 

Plaintiffs'  fraud  In  falsely  representing  their 

ITon.— Tot  a  full  dIacutslOD  ot  the  aubjcot  of 
■"Trade-maAa."  see  Putnam  Nail  Co.  T,  Dulanr 
4nU  UI.  B.  A.  IIE4,  and  oases  referred  to  in  note. 

.UL.Ii.A. 


oologneto  be  of  Oemun  origin  ban  their  right 
torelier. 

Fetridge  t.  WOU,  4  Abb.  Pr.  144;  Bebbt  f. 
FraneaU,  10  Bow.  Fr.  S67;  Ltaihar  OlotA  Oa. 
r.  Amtrioan  iMtihtr  CMh  Co..  Limittd.  4  De 
a.  J.  &  8.  187;  Morgan  v.  VeAdam,  36  L.  J. 
Ch.  228;  AifaMTT,  flofrit,  60 Fa.  106:  fMnyr. 
anitt,  70  Ud.  674;  Laird  r.  Wilder,  S  Bush  ,181, 
15  Am.  Rep.  707;  Oonndiy.  Bmd,  188 Mass.  477; 
JfanAottiMJfidMfMCb.  T.IFoMf,106n-B.31B.37 
L.  ed.  706;  8ieg»t  f.  AHoU,  61  Hd.  276, 48  Am. 
Bep.  101;  Pidding  t.  Ben,  8  Sim.  477;  Winter 
▼.  KinnaK  T.  Oo.  12  Fed.  Bep.  782;  Jtowt  t, 
Barriaon.  10  Hare.  4ST;  Bt  Saunim  S  Oo. 
Cox's  Manual,  625  aB78). 

For  the  law  oa  the  question  of  similarity, 

^mMmpomI*  v.  OUtrk,  9  Bandf.  Ch.  6S8,  7 
L.  ed.  788;  Partridot  t.  Mmek,  i  Saodf.  Ch. 
622,  7  L.  «d.  729. 

If  it  appear  that  the  marka  nsed  by  the  de- 
fendants, though  resembling  the  plaintiffs'  in 
some  rospects,  would  not,  probably,  decelTs 


the  ordinary  mas*  of  purchaaen,  pavloK  lb« 
altenliim  which  such  persons  omuiliT  do  la 
buying  the  article  In  queetton,  an  injunclloa 


will  not  be  granted. 

BlaekaM  t.  Grab,  88  L.  J.  R.  Ch.  504;  Saw- 
yer  t.  Mtyfr,  2  W.  N.  0.  197. 

Tbe  shape  and  arrangement  of  the  boxes 
cannot  constitute  a  tnde-mark. 

Qi^ian  V.  Hunnatdl,  129  Mas 


the  same  name,  unless  the  latter's  form  of 
stamp  or  label  la  so  similar  aa  to  represent  that 
bis  goods  are  of  the  former's  manufacture. 

Laughnan't  App.  5  L.  R.  A.  590, 138  Pa.  1; 
BurfftMM  T.  Burgeu,  9  DeO-  H.  &  Q.  606;  Com- 
itock  T.  White,  ai  Barb.  801;  yabar  r.  Fab»r, 
49  Barb.  857:  Emerton  f.  Badgir,  101  Hsaa.  82; 
JamtM  V.  Janut,  L.  B.  18  Eq.  421;  Bardv  v. 
Culler,  Sebastian's  Digest,  Case,  427  (1878); 
Menuly  t.  Mentein.  62  N.  T.  427;  Deekar  ▼. 
Dtekrr,  63  How.  Pr.  218. 

There  Is  no  trademark  In  the  size  and  ahapA 
of  pHckagea,  boxes,  botiles,  labels  or  wrappers. 

Gillott  t.  Etlerbrook,  47  Barb.  461;  Moormam 
V.  Boge,  3  Sawy.  78;  &wiwr  T.  iUyar,  9  W. 
N.  C.  107. 
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FxmiBTLTiau  SnrKBui  Coubt. 


Jftun.  Jonas,  C»rMia  *  PhllUpa  and 
,  John  O.  Johaaon,  tor  appellees: 

A.  man  la  not  to  kI)  bl<  dwd  goodinuder  the 
pietenoe  that  they  are  the  etwda  of  anotber 
man;  be  cannot  tie  permlttea  to  practice  such 
a  deceptloD,  TKtr  to  lue  the  meana  which  con- 
tribute to  that  end.  He  cannot  therefote  be 
allowed  to  use  namea,  marki,  lettera,  or  other 
indicia,  bj  which  he  mav  induce  purchasers  to 
believe  that  the  goods  which  he  ia  BelUng  aie  the 
manufactare  of  another  person. 

Perjy  t.  Truefitt,  B  Beav.  66;  Seire  J.  Prtm- 
tKiuU,  L.  R.  1  Ch.  van,  Lttft.  FoUfl-,  L.R 
10  Ch.  DlT.  447. 

The  Imltfttion  of  the  alze,  shape,  tiyle,  label, 
and  eubatantial  appearauoe  of  the  complainant's 
goods  \>j  the  detendaut  Is  a  fraud,  and  he  U 
entitled  to  protection. 

Williatai  v.  Johnson,  3  Bosw.  1. 

Saioyerv.  Born,  IFed.  Bep.  M,  decided  tltat 
whether  the  complainant  baa  a  trade-mark  or 
not,  Mbewaalbeflntloputupbluingforiale 
in  the  pecoUarlf  shaped  and  labeled  boxes 
adopted  by  him,  and  as  his  goods  Iwve  become 
known  to  purchasers,  and  are  bought  as  goods 
of  the  complainant  bf  reuon  of  their  peculiar 
shade,  color  and  label,  do  person  has  the  right 
to  usethe  complainant's  form  of  package,  color 
or  label  or  anj  imitation  thereof  In  such  a 
manner  as  to  mislead  purcbasen  into  bnying 
goods  for  those  of  complainant,  wfaeUier  thej 
are  better  or  worse  in  quality. 

A  party  will  be  protected  from  the  imitation 
of  the  packages  peculiarly  designed  and  shaded 
for  tbe  purpose  of  distingnisbing  bis  goods  and 
from  the  imiiallon  in  color,  d^gn,  style  and 
lettering  combined  of  tbe  labels  lued  to  mark 
Bucb  packases  when  put  on  the  markeL 

CarboUe  Soap  Oo.  v.  Tlumpton,  23  Fed.  Bep. 
625. 

Where  a  plaintiff  has  been  in  the  habit  of 
packing  bis  goods  in  a  peculiar  and  distinctive 
manner,  he  will  be  entitled  to  restrain  another 
from  imllatlns  his  packages. 

Sebastian,  Trade-marks,  p.  2SS.  See  alto  Id. 
p.  112. 

Where  a  nenon  u«ea  his  own  name  for  the 
purpose  of  fraud,  if  satisfaclory  evidence  of 
fraudulent  Intention  can  be  produced,  aucb 


thereby  hindered. 

Bebastian,  Trade-marks,  pp.  SS,  S3S;  Ihiji- 
nachify.  Young  d  Sont,  Ct.  Sess.  Cae.  4th  Ser. 
X.  874;  Churion  v.  Douglai.  Johns.  V.  Ch.  174; 
mUit  T.  Hail.  8  Phila.  301. 

A  man  may  Inae  the  right  lo  use  bis  own  name 
in  n  particular  way  where  others  originally 
havebecomekoown  totbe  public  In  conne~'~'~~ 
with  such  pattlcularor  special  use  of  tbe 

Knetand  y.  New  York  Pub.  Oo.  8  Daly,  877; 
Eolmet.  B.  dtff.r.  Holme*,  B.  &A.  Mfg.  Oo.  87 
Conn.  278;  Mamamy.  Thorley't  CattU Food  Oo. 
L.  R.  14  Ch.  Div.  752;  Burgeu  v,  BargeM,  8  De 
D,  H.  &  O.  806;  Jamea  v.  Jama,  L.  R.  13  Eq. 
Cas.  421;  Boga-t  Mfg.  Co.  v.  Sogert  <£  5.  Mfg. 
Oo.  11  Fed.  Bep.  495:  Landreth  y.  Landret/i,  22 
Fed.  Rep.  43;  Shaver  v.  S/iater,  64  Iowa,  203; 
Oftiffton  V.  Das.  '8  L.  T.  7fl. 

It  is  a  fraudulent  act  to  purchase therigbt 


.  p.  1 

Detlin.  eS  N.  Y.  C12;  Orttfl  v.  Pag.  7  Beav.  84; 
Leg  V.  Malev.  L.  B.  S  Oh.  1S6;  Bogert  Mfg.  Oo. 
V.  Bogm  Ufg.  Oo.  16  Fhila.  178,  40  FhUa.  L^ 
Int.  304;  £uMte  Orointt  Oo.  v.  Ldl^,  6  New 
Eng.  Rep.  677.  147  Ham.  206;  Meiuilv  v. 
Mentis,  S8  N.  T.  481.  Taglory.  Taglor,  28  L. 
J.  Ch.  ess,  la  also  in  point. 

WUIlMms,  J.,  delivered  the  opinion  of 
the  court; 

The  cases  in  which  a  court  of  equity  wlU 
Interfere  to  protect  a  b«de-mark  are  divis- 
ible into  two  classes.  To  the  firvt  of  these 
may  be  referred  thoae  cases  in  which  the 
trade-mark  haa  been  registered  under  a  sys- 
tem provided  by  law  for  the  protection  of 
the  owner  in  Its  use.  To  the  other  belong 
all  tboae  oases  in  which  there  has  been  no 
reglstntiott  and  la  wblch  the  true  ground 
for  interference  Is  the  prevention  of  fraud. 
In  cases  falling  within  the  flrat  claao,  prop- 
erty  in  the  trademark  is  shown  by  the  cer- 
tificate of  registration.  In  thoee  belonging 
to  the  second,  the  right  asserted  is  of  com- 
mon-law origin,  and  Is  shown  by  proof  of 
tbe  adoption  and  use  of  the  trade-mark.  Its 
invasion  Is  a  fraud  upon  the  owner  and  the 
public,  to  be  restrained  on  principles  of 
common  right  All  monopolies  are  odioua 
and  their  maintenance  in  favor  even  of  in- 
ventors, is  limited  In  duration.  When  » 
statutory  term  of  protection  Is  over,  whatever 
is  valuable  In  the  subject  of  the  patent  be- 
comes, as  does  an  unpatented  iuTestion,  % 
contribution  to  the  public  welfare  and  may 
be  freely  used  as  such.  Competition  is  es- 
sential to  commerce,  and  within  legitimate 
lines  should  always  be   encouraged.    Tha 

survival  of  the  fittest"  ia  a  law  of  trade,  no 


imitate  what  la  excellent  in  the  process  a  _ 
business  methods  of  his  neighbor  as  freely 
and  as  safely  as  be  may  Imitate  what  is  good 
In  his  moral  character,  as  long  as  he  Infringea 
no  right  secured  to  him  by  statute,  and  does 
not  fraudulently  personate  him  or  simulate 
bis  products.  An  inventor  who  secures  a 
patent  for  his  device  Is  protected  in  his  ex- 
clusive right  during  the  period  fixed  by  law. 
When  that  period  expires,  hie  exclusive  right 
expires  with  it,  and  thereafter  he  stands  on 
no  higher  ground  than  any  other  citiiien  who 
may  desire  to  use  the  thing  or  combination 
covered  by  the  patent.  The  rules  applicable 
to  trade-marks  are  quite  different.  A  trade- 
mark may  increase  In  value  to  its  owners  by 
use,  and  the  law  could  not  put  a  time  limit  on 
the  owner's  right  to  it  any  more  than  ittxiuld 
put  a  limit  upon  his  right  to.  use  any  other 
article  of  property.  A  trade-mark  Is  not  aa 
invention.  It  does  not  relate  to  or  affect  pro- 
cesses of  manufacture  or  mechanical  combina- 
tions. It  is  a  sign  or  mark  by  which  tho 
manufactured  articlea  produced  by  one  per- 


;,Coen^lc 


tan. 
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•on  or  firm  or  maker  are  dlstlngalataablfl  from 
tboiB  pradnoed  bf  rival  maaufacturera.  It 
muit  be  distlnctlTe  and  Indicate  the  penonal 
u  dlBtlnffulBhed  from  the  geoCTHphical  orl  - 
ein  of  tLe  article  tx)  wbi^  It  »  applied. 
ZaivAman'J  App.  128  Pa.  1,  B  L.  B.  A..  699, 
TbuB  Sonm&D,  tlie  name  of  a  large  tcact  of 
land,  cannot  be  approprtated  by  one  of  several 
omierB  of  land  wltbiu  the  tract,  to  tbe  ez- 
cliuloQ  of  the  other  ownen ;  dot  Lackawuma 
Yalley,  bj  one  operator  In  that  Taller,  ^ 
the  exclusion  of  all  othen.  fint  the  trade- 
mark must  relate  to,  and  diBtinguish,  the 
goods  to  which  it  ia  applied.  FortoisreasoD, 
among  others,  the  slEe  or  shape  or  mode  of 
construction  of  a  box,  barrel,  bottle,  or  pack- 
age. In  whldi  goodi  may  be  put  Is  not  a 
trade-mark.  If  there  Is  anj  new  and  useful 
combination  In  the  construction  of  such  box 
or  package  it  should  be  patented  as  an  in- 
Tontion  II  the  owner  wishw  to  prevent  others 
from  nslng  It;  but  such  package  cannot  be 
registered  as  a  trade-mark.  A  sign,  device 
or  mark  originated  and  in  actual  use  by  an- 
other cannot  be  adopted  and  registered  by 
anyone  who  takes  a  Ikocj  to  it,  as  bli  trade- 
mark, and  such  adoption  and  registration 
will  not  confer  a  title  on  him  who  makes  it. 
It  would  be  an  infringement  upon  the  orig- 
inal owner,  and  from  the  wrong  so  done  no 
valid  title  could  grow.  A  trade-name  may, 
in  a  general  way,  be  treated  as  a  trade-mark 
and  protected  Id  tbe  same  manner.  When  a 
btwiiiees  baa  been  conducted  by  sonte  peison 
or  firm  under  a  particular  trade-name  until 
the  public  come  to  regard  the  name  as  afford- 
iag  an  assarance  of  the  good  Quality  of  the 
artiole  bearing  it,  the  name  is  a  valuable 
part  of  the  business  assets  of  the  person  or 
firm  whose  skill  and  Integrity  have  won  con- 
fldoice  for  it.  A  rival  who  should  appro- 
priate the  trade-name  to  his  own  use  without 
tbe  consent  of  the  owners,  and  put  hU  goods 
on  Uie  market  bearing  it,  as  though  they 
were  made  by  Ibe  rightful  owner  of  the  trade- 
name, is  guilty  of  a  fraud  on  tbe  public,  and 
a  fraudulent  taking  from  the  proprietors 
whliJi  is,  both  in  intent  and  effect,  a  larceny. 
But  when  such  rival  puts  his  goods  on  the 
market  on  their  own  merits  and  under  his 
tiade-name,  hia  neighbors  have  no  just 
ground  of  complaint  if  he  has  imitated, 
adopted,  or  improved  upon  their  unpatented 
methods  and  processes.  Putvam  A'ail  Co.  v. 
Duttaujf  (Pa.)  11  L.  R.  A.  524.  It  only  re- 
mains to  apply  these  general  princlplea  to 
the  case  now  before  us,  so  far  as  they  are  ap- 
plicable to  the  questions  raised  by  the  appeal 
of  the  defendant  beluw.  The  plaintiffs 
claim  that  the  front  or  face  label  on  their 
bottles  has  been  registered  by  them  as  a 
trade-mark.  It  Is  put  on  obliquely  to  the 
length  of  the  bottle.  It  bears  the  name  of 
the  liquid  In  the  bottle  thus.  "Hoyt's  Ger- 
man Cologne,"  n  also  bears  the  name  and 
residence  of  the  makers,  and  a  reference  to 
the  fact  of  its  registration.  They  also  claim 
the  following  unregistered  ttade.marks:  a 
bottle,  having  a  depression  or  panel  on  the 
back  side ;  a  cap  label  over  the  cork  in  the 
bottle ;  a  peculiar  mode  of  arranging  and 
packing  bottles  In  boxes ;  in  the  name  of  tbe 
article  sold,  viz.,  "Eoyt'sQennanCologne." 
tSI^R.^ 


The  defendants  have  a  registered  labd  or* 
trade-mark  which  goes  upon  the  bottle  at 
right  angles  with  its  length,  and  which  ooa- 
tains  the  name  of  the  liquid,  "Hoyt's  Eeyp- 
tian  Cologne, '  with  a  view  of  a  pyramidaod 
tbe  head  of  Uie  Sphinx ;  with  the  names  and 
iMideoce  of  the  makers,  and  a  reference  to 
its  registration.  The  learned  judge  of  the 
court  below  held  that  F.  Hoyt  of  tbe  defend- 
ant firm  bad  a  legal  right  to  use  his  own 
name  in  his  business,  and  that  he  could  not 
be  enjoined  from  using  it  upon  goods  pro- 
duced by  himself.    The  correctness  of  this 


defendant's  trade-mark~or  label  was  not  an 
Infringement  upon  that  of  the  plaintiffs, 
whether  considered  by  Itself  or  In  connection 
with  the  champagne  shaped  bottles  on  which 
it  was  originally  used  bv  the  defendants- 
Thla  also  must  be  regarded  as  settled  for  Um 
purpooea  of  this  appeal,  since  the  plaintiffs 
Dave  not  appealed,  and  the  defendants  can- 
not, from  this  ruling.  Then,  too,  the  evi- 
dence shows  very  clearlv  that  the  bottle  wlUi 
the  depression  or  panel  on  the  back  aide, 
which  both  parties  are  now  using,  is  a  stock 
bottle  to  which  neither  of  them  nas  anv  ex- 
clusive right,  and  whidi  Is  freely  sold  by 
manufacturers  to  all  who  apply.  This  bottle, 
as  we  have  already  seen,  is  not  a  trade-mark. 
It  is  not  registered  and  It  Is  not  capable  of 
registration.  It  is  in  common  use,  open  to 
the  purchase  and  use  of  all  who  may  fancy 
its  snape,  ia  tbe  same  manner  as  Uie  other 
stock  bottles.  The  cap  label  was  not  origin- 
ated by  the  plaintiffs  and  does  not  belong  to 
them.  It  was  devised,  according  to  the  un- 
contradicted testimony,  by  Dr.  David  Jayne, 
a  Philadelphia  chemist  and  dealer  In  medi- 
cines, and  was  used  by  him  and  his  succes- 
sors for  years  before  and  since  tbe  ptalntiffa 
assumed  to  adopt  it  as  their  own.  Their 
adoption  of  his  cap  label  gave  them  no  title 
to  it.  The  mechaiiical  arrangement  of  the 
bottles  In  boxes  is  neither  an  invention  nor  a 
trade-mark.  If  the  box  is  an  invention,  and 
others  are  to  be  prevented  from  using  it,  th* 

filaintlBs  should  have  secured  a  patent  for 
Without  letters-patent  they  have  no  ex- 
elusive  property  In  tne  shape  or  construction 
of  a  box.  Whatever  one  manufacturer  or 
tradesman  may  do  to  increase  the  safety  of 
his  goods  in  transportation,  or  to  display 
them  advantageously  upon  shelves,  counters, 
or  ia  show  windows,  Is  simply  a  good  ex- 
ample or  model  for  tbe  public  which  anyone 
interested  may  imitate  with  impunity.  The 
debatable  ground  presented  by  this  appeal 
is  thus  seen  to  be  very  narrow.  It  may  bo 
learned  to  the  best  advantage  by  considering 
the  language  of  the  court  below  and  tbe  form 
of  tbe  decree  made.  The  decree  did  not  bold 
the  detendante'  label  to  be  an  infringement, 
or  deny  the  defendants  the  use  of  their  name. 
On  the  contrary  the  learned  judge  said:  "Tbe 
defendants  have  also,  we  think,  the  right 
to  use  the  label  placed  on  the  sides  of  their 
bottles."  If  they  made  cologne  and  sold  In 
bottles  such  as  they  used  at  first,  with  their 
labels  upon  them  having  the  name  "Hoyt's 
EgyptlUD  Cologne,"  and  the  pyramid  and  tbe 
head  of  the  Sphinx,  and  the  names  and  real. 


Dklawabi  Ckamoibt  Coubt. 


clear  leL „ _  .  , 

"Buti'UMdeo'ee  contiuuea,  the  "  defenduitB 
muat  be  eojoined  from  putting  up  and  offer- 
ing for  sale  cologne  tn  the  bottles  described 
Id  the  bill,  with  tbe  labeli  tbereou.''  Tbii 
is  tlie  decree  appealed  from.  The  court  beld 
that  the  defeodaDta'  label  was  no  InfriDge- 
ment,  and  waa  lawfully  used  on  a  aCock  bottle 
with  a  champagne  bottle  Bhape.  But  if  the 
«ame  label  was  used  on  another  stock  bottle 
having  a  panel  on  the  baclc  Bide,  it  became 
•n  Infringement  because  of  the  sbape  of  the 
bottle  on  which  it  was  placed,  ana  the  use 
of  the  label  on  such  a  bottle  must  be  prevented 
"  injunction.  As '  "  '  '  ' ""  ""' 
u  to  the  public, 


was  as  lawful  upon  one  of  them  as  upon  th« 
other.  The  plaintiffs  could  no  more  acquire 
an  exclusive  right  to  a  stock  bottle  bj  ptiorlt^ 
of  use,  than  they  could  acquire  an  ezclusiva 


right  to  Dr.  Jayne'i  cap  label  by  being  I 
flrU  to  aDoropnate  it  without  his  knoiAedn 
Adopting  the  concloalona  of  £• 


learned  judge  that  the  label  of  the  defend- 
ants did  not  Infringe  upon  that  of  the  plain- 
tiffs, and  that  the  defendants  had  a  legal 
right  to  use  their  own  names  in  theii  bwl- 
we  cannot  sustain  this  decree. 


It  is  accordlnglj  set  aside ;  and  M  no 
.."ouud  of  equitable  relief  appeaia  upon  the 
record  before  us,  tAtf  M0  ii  dimiitei  at  tbs 


I  cost  of  the  appellee. 


DELAWARE  CHANCERY  COURT. 


Ulriam  S.  UOORB 

0. 

Samuel  W.  DARBT  «t  al. 

Thomas  H.  HUORE,  laterveDor. 

(.—Dal.  Ob I 


la  the  prooeeds  of  laAda.  the  nsbt 
{XMteMlon  of  which  vested  In  her  attn"  the  pa—age 
of  the  Marrted  Woman'!  Aola.  and  whloh  have 
twen  sold  under  direction  of  oourt  for  parUUon, 
will  not,  at  tbe  requnt  of  herhusbsnil,  be  Inrestad 
forUsbeiieat,  but  It  will  be  p«U  tobarabsolutaiT. 

(September  n,  ISOt.) 

SUIT  brought  in  EeiH  County  for  partition 
of  certain  reel  estate.  On  Interrening  par- 
tition petition  by  the  husband  of  one  of  the  co- 
owners  to  have  her  share  of  tbe  proceeds  of 
■ale  invested  for  his  benefit    Petition  denied. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  NftUusnlel  B.  Smlthera,  Sr.,  for  in- 
torvenor. 

Meun.  Blohafd  H.  Kann«r  and  Ed- 
ward SJdcelr>  Amlm.- 

The  Harried  Woman's  Acts  are  remedial 
■talutes  and  should  be  so  construed  as  to  ad- 
vance the  remedy  and  effect  tbe  object  Intended 
to  be  accompllBbed  by  the  Legislature. 

BiUingt  v.  Baktr.  38  Barb.  81Si  Johnu  v. 
Johna,  8  Dow.  10. 

As  tbe  law  now  stands  in  our  State,  the  right 
of  the  husband  lo  be  tenant  by  tbe  curtesy  of 
bis  wife's  lands  Is  dependent  upon  tbe  fact  not 
only  Ibat  the  issue  should  be  born  alive  during 
Coverlurp,  but  also  that  the  wife  should  be 
•elsed  of  ihe  lands  ai  tbe  time  of  her  lieatb. 

Any  alienation  of  tbe  lands  during  tbe  life  of 
Ihe  wife  must  necessarily  defeat  the  right  of 
lensDcy  by  the  curtesy  In  the  husband. 

Gram  v.  Zoitfofe,  decided  in  the  Court  of  Er- 
rors and  Appeals  of  this  Stale  at  the  January 
Term,  A.  D,  leSl  (not  yet  reported);  Breeding  ». 
Datit.  77  Va.  089;  Btaeh  \.  Miller,  Gl  111.  200; 


Bia  T.  OhamUn.  SO  HIch.  428;  aright  t.  Btad. 
18  Barb.  ISO;  BiUingi  y.  Baktr,  38  Barb.  &M; 
Pool  V.  Blakie,  68  ILL  US;  Poriit*  v.  f^etg/,  8 
Neb. 630;  OoMrialey.  Sonn4ii.4Hou8t.{DeL) 
634;  Johnu  t.  Johnu,  8  Dow.  16:  Stewart  r. 
Sou,  60  HUs.  770;  OrtenmieA  Nat.  Bank  v. 
ma,  11  R.  L  liU;  miOti  v.  Bullodt,  10  Allen, 
Mi  Piireh  V.  Fi-iu,  18  N.  J.  Eq.  SOS;  Seatler. 
Oreenbank,  8  Atk.  668-710. 

SHnklnirj'.  OK,  delivered  the  follow! og 
opinion; 

Miriam  B.  Hoore  has  filed  her  petition  in 
this  court,  praying  for  partition  between 
ber  and  her  two  brothers,  Bamuel  W.  Darby 
and  John  C.  Darby,  of  lands  situate  in  His- 
pllllon  and  South  Murderkill  Hundreds,  for- 
merly belonging  to  Bamuel  Warren,  senior. 
One  of  these  tracts  of  land  contains  about 
700  acres ;  one  other  contains  something  over 
2O0  acres,  and  a  third  tract  contains  upwsrda 
of  180  acres. 

Bamuel  Warren,  senior,  died  in  1848.  Br 
his  will,  admitted  to  probate  November  i, 
1846,  he  devised  as  follows : 

"Fourth.  I  give  and  devise  to  my  beloved 
wife,  Miriam,  for  and  during  the  term  of 
her  natural  life,  without  impeachment  of 
waste,  all  that  farm  or  tract  of  land  with 
the  appurtenances  situate  in  MiapillloD 
Hundred,  Kent  County,  and  State  of^  Dela- 
ware, being  the  Mansion  Farm  on  which 
Solomon  Townsend,  senior,  and  Solomon 
Townsend,  junior,  lived  and  died,  and  now 
In  tbe  tenure  of  Abner  Wooters,  and  contain- 
inK  six  hundred  acres  more  or  less ;  and 
from  and  immediately  after  the  death  of  my 
said  wife,  1  give  and  devise  ti)e  said  farm 
or  tract  of  land  with  the  appurtenances  unto 
Solomon  Townsend  Warren  and  John  W. 
Hall  and  their  heirs  for  and  during  the  nat^ 
ural  life  of  my  dnughter  Mary  Darbr,  now 
the  wife  of  John  M.  Darby,  upon  trust,  to 
receive  the  rents  and  profits  thereof  and  to 
pay  the  same  to  my  said  daughter  Mary 
during  her  natural  life,  for  her  sole  and  sep- 


NoTB,— A  husband's  initiate  rlgbt  of  ourteer  Is  I  1 
Bot  a  vested  riirlit  but  ma;  be  token  swar  or  tm-  . 
inlced  br  statute.  It  la  done  awav  with  \>j  tbp ' 
1SUR.A. 
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«nte  lue,  uotliirltlutuidliig  her  ooverture,  free 
from  the  dchu,  DisoAeement,  power,  contro] 
«f  ber  DOW  Uiubuid  &e  aald  John  X.  Darby 
«r  of  aay  otiier  haaband  by  her  hereafter  to 
be  taken,  and  the  receipt  of  the  laid  Har? 
alone  from  time  to  time  to  be  k  lufflcleut 
dltcharge,  and  after  the  death  of  tay  Mid 
daughter,  I  give  and  devise  the  farm  or  tract 
«f  land  aforesaid  with  the  apportenances 
nnto  the  heira  of  my  nld  daughter  Har;  In 
(ee  ilmple  absolute,  clear  and  discharged 
4rom  the  trust  aforonld. 

'Ftflh.  I  eIto  and  devlae  noto  Solomon 
Townaend  Warren  and  John  W.  Hall  and 
their  hein  for  and  during  the  natuml  life  of 


icb  I  pi 

■Mor  Frederics  contatning  Ove  hundred  acres 
more  or  leas  with  the  appartenances  npon 
trust,  to  receive  the  rents  and  proflta  thereof 
and  to  pay  the  some  to  mv  said  daughter 
Uary  during  her  natural  fife,  for  her  sole 
and  separate  use,  notwltlistaDding  her  cover- 
tnre,  free  from  the  debta  management,  power 
or  control  of  her  now  husband,  the  said  John 
M.  Dftfby,  or  of  any  otiier  huaband  by  her 
hereafter  to  be  taken,  and  the  reoelpt  of  the 
•aid  Hary  alone  from  time  to  time  to  be  a 
■ufflclent  discharge.  And  after  the  death  of 
my  said  dangbter,  I  glre  and  devise  the  fann 
«r  tract  of  land  aforesaid  unto  the  heirs  of 
my  said  daughter  Mary  in  tee  simple  abso- 
lute, clear  and  dischargod  from  the  trust 
«f oneeald. " 

The  tract  of  land  in  HlspilUou  Hundred, 
as  »)peara  from  the  return  of  tbe  freeholders. 
In  fact  contain*  about  700  acres  of  land  and 
the  two  tracts  In  South  Hurderkill  Hundred 
contain,  aa  appean  by  i«ld  report,  some- 
-thlng  over  4W  acres.  This  discrepancy  be- 
tween the  will  of  Bamuel  Warreu,  senior, 
and  the  report  of  tba  freeholders  is  not  ac- 
counted for  by  any  proof  in  the  cause,  but 
the  discrepancy  Is  immaterial,  as  there  is 
fio  doubt  that  the  land  mentioned  in  the 
will  above  recited  and   the   land  of  which 

rltion  is  sought  are  the  same.  Thomss 
Moore  has  filed  his  petition,  therein 
stating  that  he  IntermBrrlel  with  the  Bald 
Miriam  E.  Hoore,  the  petitioner  In  the  pro- 
ceedings for  partition  on  or  about  the  fourth 
■day  of  September,  A.  D.  1803.  and  had  by 
her  Issue  bom  alive  and  thereby  became  ten- 
ant by  the  curtesy  initiate  of  the  lands  of 
which  she  was  selaed  for  and  during  said 
■coverture,  and  that  as  said  tenant  by  the 
■curtesy  iniUate  in  the  lands  of  his  uid  wife, 
Miriam  E.,  he  has  been  Informed  and  be- 
lieves that  be  has  an  interest  and  is  entitled 
to  be  made  a  party  to  said  proceedings  in 
■chancery  and  he  therefore  prays  that  he  as 
her  husband  m^  be  made  a  party  thereto. 

He  was  made  a  party  W  ttte  consent  of 
the  solicltora  for  the  plaintiff  and  defendants 
respectively. 

The  freeholders  appointed  to  make  parti- 
Hon  of  the  lands  have  reported  that  the  same 
cannot  be  divided  without  detriment  to  the 


they  were  commanded  to  do.  The  lands  in 
respect  to  which  partition  la  prayed,  have 
UL.B.A. 


been  sold,  the  proceeds  of  sale  paid  Into 
court,  and  the  question  Is  now  raised  by  the 
solicitors  for  the  husband  of  the  petitioner 
whether  her  share  of  the  proceeds  of  sale  shall 
be  paid  to  ber  absolutely,  or,  as  tbey  claim 
would  be  proper,  shall  bis  otdered  to  be  in- 
vested for  her  benefit,  the  interest  paid  to  her 
for  life  and  the  principal  held  to  secure  the 
possible  right  of  the  husband  therein  should 
ne  survive  the  wife. 


S,  p.  107,  Is  where  a  man  taketh  a  wife  seised 
In  fee  simple  or  in  fee  tall  general  or  seised 
as  heir  In  special  tall,  and  hath  Issue  by  th« 
same  wife,  male  ot  female,  bom  alive,  albeit 
the  issue  after  dleth  or  llveth,  vet  If  the 
wife  dies  ths  husband  shall  hola  the  land 


during  bis  life  by  ttie  law  of  England. 
And  a  tenant  by  U  ^  -     - 

says  Blackstone,  t>oot  ,     ..._._ 

where  a  man  marries  a  woman  seised  of  an 


says  Blackstone,  t>ook  2,  chap.  8,  p.  130,  is 


estato  of  inberltuice,  that  is,  of  lauils  and 
tenements  lu  fee  simple,  or  fee  tall,  and  has 
bv  her  issue,  bom  alive,  which  was  capable 
of  Inheriting  ber  estate.  In  this  case  he 
shall  on  the  death  of  his  wife  hold  the  lands 
for  his  life  as  tenant  by  the  curtesy  of 
England.  There  are  four  requisites,  says 
Blackstone,  necessary  to  make  a  tenant^  by 
the  curtesy :  marriage,  seisin  of  the  wife,  la- 
sue,  and  death  of  the  wife, 
1.  The  marriage  must  be  canonical  and  le- 

a.  The  seisin  of  the  wife  must  be  an  actn- 
al  seisin  or  possession  of  the  lands ;  not  a 
bare  right  to  possess  which  is  seisin  in 
law,  but  an  actual  possession ;  and  therefore 
a  man  shall  not  be  tenant  by  the  curtesy 
of  a  remainder  or  reversion. 

8.  The  issue  must  be  bom  alive.  The 
hustnnd,  he  says,  by  the  birth  of  the  child 
becomes  tenant  by  the  curtesy  Initiate,  and 
may  do  many  acts  to  charge  the  lands, 
but  his  estate  la  not  consummate  till  the 
death  of  the  wife :  which  Is  the  fourth  and 
last  requisite  to  make  a  complete  tenant  by 
the  curtesy. 

Miriam  E.  Hoore  had  not  the  possesBloa 
nor  the  right  to  the  possession  of  these  lands 
or  any  part  of  them  until  the  death  of  her 
mother,  Mrs.  Mary  Darby.  Her  mother  her- 
self had  not  the  right  to  their  possession  in 
ber  lifetime,  but  the  right  to  their  possession 
during  her  lifetime  was  in  Bolomou  Town- 
send  Warren  and  John  W.  Hall  and  their 
heirs  during  her  lifetime.  The  right  to  the 
possessiou  of  Miriam  B.  Moore  to  any  portion 
of  these  lands  did  not  accrue  until  the  death 
of  ber  mother,  Mrs.  Darby,  which  occurred, 
as  Mr.  Moore  states  ia  his  petition,. on  or 
about  the  27th  day  of  January,  A.  D.  1888. 
At  this  period  her  children  Miriam  E.  Moore, 
Bamuel  W.  Darby  and  John  C.  Darby  be- 
came entitled  to  the  poHsession  of  the  lands 
under  the  will  of  Uieir  grandfather  Bamuel 
Warren,  senior. 

Before  that  day  and  before  Miriam  E. 
Hoore,  and  of  course  before  her  husband, 
Thomas  H.  Moore,  could  become  entitled  to 
any  portion  of  said  lands,  the  Legislature  of 
Delaware  had  in  effect  abolished  the  right  of 
a  tenant  by  the  curtesy  ioltiaCe  in  this  Stata. 


DBL&TASB  QHUrOXBT  COUBT. 


In  bet,  ten&ncT  b^  the  curtesy  of  England 
and  temiDcy  bj  Uie  curteaj  hb  tberetofore  ex- 
lating  in  Dialavare  ceased  to  exist. 

But  to  consider  the  law  in  iefereiic«  to  thU 
subject  lodependently  of  our  Acts  of  Assem- 
hl  J,  a  man  was  not  entitled  to  tenancy  by  the 
curtesy  nor  a  woman  to  dower  out  ot  a  rever- 
sion OT  a  Temainder  expectant  upon  an  estate 
of  freehold ;  but  upon  a  reversion  expectant 
upon  an  estate  for  years  both  of  these  rights 
<of  dower  and  of  curtesy)  accrue,  (or  the 
possession  of  the  tenant  for  years  constitutes 
a  legal  seisin  of  the  freehold  in  reversion. 
1  Slurswood's  Bt.  bk.  3,  chap.  6.  p.  129; 
BtougTUm  t.  Leigh,  I  Taunt.  410 ;  De  firay  v. 
JUcMrdion.  8  Atk.  470;  QoodtitOt  v.  Nta- 
man,  8  Wils.   S21. 

The  right  the  husband  acquires  by  mar- 
riage In  the  lands  of  the  wife  is  thus  stated 
in  vol.  2,  p.  ISl,  of  Kent's  Commentaries, 
Lacy's  edition  1889:  'If  the  wife,  st  the 
time  of  marrisge,  be  seised  of  an  estat«  of 
Inheritance  In  land,  the  busbaod,  upon  the 
marriage,  becomes  seised  of  the  freehold 
fart  WMfi»,  and  he  takes  the  rents  and  proflta 
during  their  Joint  lives.  It  is  a  freehold 
estate  in  the  husband,  siiice  It  must  continue 
during  their  joint  lives,  and  It  may,  by  pos- 
Blbllity,  last  during  his  life.  It  will  be  an 
estate  in  him  for  the  life  of  the  wife  onlv, 
unless  he  be  a  tenant  by  the  curtesy.  It  will 
be  an  estate  in  him  for  his  own  lite,  if  he 
dies  before  his  wife,  and  in  that  event  she 
takes  the  estate  again  ia  her  own  right.  If 
the  wife  dies  before  the  husband,  without 
having  had  issue,  her  heirs  immediately  suc- 
ceed to  the  estate.  It  there  has  bees  a  child 
of  the  marriage  bom  alive,  the  husband, 
takes  the  estate  absolutely  for  life,  as  tenant 
by  the  curtesy,  and  on  his  death  the  estate 
— B  to  the  wife,  or  her  heirs,  and  in  all 
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tate  go  to  him  or  bis  representatives. " 

If  during  her  life  real  estate  is  converted 
by  operation  of  law  Into  personal  estate  tht^ 
conversion  will  be  treated  as  her  own.  Qra- 
ham  T.  Diekinton,  8  Barb.  Ch,  170,  6  L.  ed. 
861. 

The  rants,  issues  and  profits  of  the  wife's 
lands  accruing  during  coverture  belong  ab- 
solutely at  common  law  to  the  husband. 
How  effectually  these  common-law  rlghte 
of  l^e  husband  had  been  chanred  by  the  Stat- 
utes of  this  State  will  appear  by  reference  to 
those  Statutes,  and  here  I  will  remark  that 
these  Statutes  are  remedial  In  character  and 
must  bo  construed  by  courts  so  as  to  effectu- 
ate tbe  intention  of  the  Legislature  so  far  as 
the  same  can  reasonably  and  properly  tw 

Our  first  Statute  upon  this  subject  was 
passed  March  IT.  1865.  and  provided  "that 
tbe  real  estate,  mortgages,  stocks  and  silver 
plate  belonging  to  any  married  woman  at 
the  time  oi  her  marriage,  or  to  which  she 
may  become  entitled  at  any  time  during  her 
coverture,  shall  remain  and  continue  to  be 
her  sole  and  separate  property,  and  shall  not 
be  subject  to  the  disposition  of  her  husband 
by  alienation,  transfer,  assignmeot  or  other- 
wise; or  be  liable  to  the  debte  or  contracte 
of  her  husband,  except  where  audi  debu  are 
18  I^  R.  A. 


ludgmente  recovered  against  him  for  her  lia- 
oilUies  iMfore  marriage :  provided,  that 
nothlo^  In  this  section  shall  be  oonstnied  to 
authorise  the  wife  to  sell  or  otberwiae  dis- 
pose of  her  real  estate,  mortgages,  stocks  or 
silver  plate  without  her  husband's  consent, 
evidenced  by  writing  under  bis  hand  and 
seal,  or  to  authorize  her  to  create  any  incum- 
brance upon  her  real  estate,  or  to  dispose  of 
the  rents.  Issues  and  profits  thereof,  or  the 
Interest  upon  her  mortgages,  or  dividends, 
or  other  income  arising  from  her  stocks, 
without  hia  consent,  evidcDced  in  tbe  sam» 
mnnner;  and,  provided  further,  that  noth- 
ing herein  oontalned  aball  be  construed  to 
aSect,  In  any  manner,  tbe  rights  of  the  hus- 
band (If  he  survive  the  wife],  as  tenant  l^ 
the  curtesy  in  the  real  estate  of  his  wife.' 

The  Act  to  secure  to  married  women  car* 
tain  of  their  own  earnings,  p.  BS,  vol.  14, 
has  no  relation  to  the  case  before  the  court. 

By  on  Act  for  tbe  protertlon  of  married 
women,  passed  April  9,  1878.  vol.  14,  p. 
688,  §  1,  It  was  provided  "that  the  real  and 

Eersonal  property  of  any  female  who  may 
sreafter  marry,  and  which  she  shall  own  at 
the  time  of  her  marriage,  or  that  any  female 
now  married  may  receive  by  gift,  grant,  de- 
vise or  bequest  from  any  person  other  than 
her  hugbond,  shall  be  her  sole  and  separate 
property,  and  the  rente,  issues  and  profit* 
thereof  shall  not  be  subject  to  tbe  disposal 
of  her  husband  nor  liable  for  his  debt^" 

This  last  Act  was  amended  Marob  17,  187S, 
by  striking  out  said  first  section  and  Insert- 
ing among  other  things,  in  lieu  thereof; 
"taction  1.  That  the  real  and  personal  prop- 
erty of  any  married  woman,  wbii^  has  been 
heretofore  acquired,  is  now  held,  or  which 
she  may  hereafter  acquire  in  any  manner 
whatsoever,  from  any  person  other  than  her 
husband,  shall  be  her  sole  and  separate  prop- 
erty, and  tbe  rents,  issues  and  profite  there- 
of shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  liable  for  his  debte. " 

These  are  the  portions  of  our  Acte  properly 
known  as  Harried  Women's  Acts  having  re- 
lation to  the  question  now  before  me.  Re- 
garded as  remedial,  and  construed  so  as  tO' 
advance  the  remedy  and  effect  the  object  in- 
tended to  be  accomplished  by  the  legislature, 
what  are  their  eSecte  In  the  case  before  met 

Mrs.  Hlrlam  E.  Hoore  was  not  entitled  to- 
the  possession  of  tliese  lands  or  any  portion 
of  them  until  the  27th  day  of  January,  A. 
D.  1888,  the  day  of  the  death  of  Mrs.  Darby, 
and  tbe  day  on  which  the  estetes  of  Solomon 
Townsend  Warren  and  John  W,  Hall,  trus- 
tees thereof,  expired.  Thomas  H.  Hoore  had 
not  then  and  has  not  since  bad  any  estate  and 
no  interest  In  said  lands.  He  has  not  had 
the  legal  right  to  enter  upon  or  Into  the  pos- 
session of  said  lands  for  any  purpose  what. 
ever :  he  is  not  entitled  to  the  perception  of 
the  rente  and  profite  of  said  lands  or  any 
part  thereof  during  the  lifetime  of  his  wife ; 
tie  has  no  eatete  by  the  curtesy  Initiate  there- 
in ;  he  is  entitled  only  to  the  possibility  of 
entering  into  the  possession  of  his  wife's  in- 
terest therein  and  enjoying  the  possessloD 
thereof  during  his  lifetime  in  case  he  sur- 
vives his  wl)%,  and  in  case  no  partition 
thereof  be  made  between  the  tenants  Id  com- 
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moD  tlier«of ,  and  nnleia  the  conTersion  of  the 
wif«'B  inteKat  thereiQ  into  mooey  be  in  ftct 
*Bd  in  Ian  not  an  abtolats  oaav«nion,  but 
«  qaallfled  converatoii  (»l7.  Would  such 
a  convenlon  of  land  Into  mone;  onder  these 
•drcDiiutancea  bave  tbe  effect  of  Becuring  to 
Tbcoua  H.  Moore  the  pTeserratfon  and  en- 
loytnent  of  the  principal  budq  of  money  ad- 
ludKed  u  tbe  value  of  the  wife's  Interest 
in  tbe  laodl  under  tbe  proceedings  in  parti- 
tion in  this  causer 

Tlie  doctrine  of  converatou  was  thus  stated 
ytj  an  eminent  Bnglish  equltj  Judeo  In  a 
leading  case  upon  tols  subject  "NotniDg  la 
better  Mttled  than  tbls  principle,  that  money 
directed  to  be  employed  in  Uie  purchase  of 
land,  and  land  directed  to  be  sola  and  turned 
Into  money,  are  to  be  oonsldered  as  that  spe- 
cie* of  property  into  which  tbey  are  directed 
to  be  cooTerted  and  this,  In  whatever  man- 
ner tba  direction  is  given,  whether  by  will, 
by  way  of  contract,  marriage  articles,  aettle- 
ment,  or  otherwiw ;  and  wnetber  the  money 
ia  actually  deposited,  or  only  covenanted  to 
be  paid.  Whether  tbe  land  is  actoally  oon- 
Teyed,  or  only  agreed  to  be  conveyed,  tbe 
•owner  of  the  fund,  or  the  contracting  parties, 
may  make  land  money,  or  money  Iwd.  The 
«aaM  eatabllih  this  rule  unfTersally.*  Bee  1 
Pom.  Bq.  Jur.  %  101,  and  anthoritlea  cited. 

Tbe  principle  properly  applicable  to  this 
«He  was  decided  dv  tbe  luperior  court  at  its 
fall  seaeton  in  1874  In  the  caw  of  BlaU,  for 
At  VM  of  Samud  D.  OortrdaU,  versna  BandaU 
B.  Oorman  and  othert. 

Tbe  court  decided  in  Uiat  case  that  under 
fbe  Act  for  Married  Women,  paased  in  1805, 
a  wife'i  Interest  In  a  recogntunce  In  the  or- 
phan's court  on  the  aasignment  of  the  real 
«atate  of  a  deceased  father  cannot  be  attached 
tat  tbe  dobta  of  her  baal»nd,  eicept  for  such 
as  are  properly  provided  for  in  It. 

In  that  case  tbe  court  said:  they  con- 
«tdered  that  It  would  be  oontrarv  to  the  spirit 
■and  policy  as  well  as  the  Intention  of  tbe 
Statute  of  1869,  for  tbe  benefit  of  married 
women  to  now  hold  that  a  wife'i  sole  and 
■eparata  Intereat  In  the  real  estate  of  her  de- 
•cniied  fatbv  secured  by  recognizance  in  tbe 
<?pban'a  court  may  be  attached  for  the  debt 
«f  her  husband  except  aucb  debts  as  are  spe- 
cially provided  for  In  It.  J^«rto%  r.  Braiai. 
4  Hoost.  (Del.)  036. 


If  I  understood  tbe  argument  of  tbe  ■ollcl- 
tors  for  Thomas  H.  Hoore,  the  husband  of 
Miriam  B.  Hoore,  ft  was  that  the  converaian 
of  the  inl«TestB  of  Mia.  Moore,  and  her  broth- 
ers by  a  decree  of  a  court  of  chancery  of 
tbe  real  eetate  belonging  to  them  in  common 
was  not  a  conversion  out  and  out,  but  a  spe- 
cial conversion  for  the  purposes  of  partttW 
only ;  and  that  the  share  of  Mrs.  Moore  In 
ths  amount  of  the  sales  of  the  lands  made 
under  the  order  of  the  court  In  this  partition 
cause  should  not  be  ordered  paid  to  her  ab- 
solutely, but  that  she  should  be  required  to 
give  security  for  her  proportion  of  such  sale, 
so  that  Id  case  her  husband  should  survive 
her  that  amount  should  be  secured  bo  that 
her  husband.  In  case  he  should  survive  her, 
might  have  the  enjoyment  of  it  during  his 
life  as  tenant  by  the  curtesy  therein. 

The  position  of  the  counsel  for  Hr.  Hoora 
la  not  in  my  opinion  tenable.  It  Is  not  sup- 
ported by  a  proper  consideration  of  our  Acta 
of  Assembly  in  reference  to  the  estates  of 
married  women,  or  of  the  doctrine  of  conver- 
sion as  supported  by  adjudged  cases. 

Partition  of  estatea  held  in  common  is  a 
necessary  incident  of  such  estates. 

Where  inch  eatstes  cannot  In  fact  be  di- 
vided between  tenants  in  common  the  law 
requires  that  tbev  shall  be  valued  in  money, 
and  that  such  valuation  shall  be  returned  to 
this  court  by  the  freeholders  appointed  to 
make  partition  or  valuation.  Buch  valuation 
being  returned  to  the  court.  Its  duty  Is  to  de- 
cree a  sale  by  a  trustee  to  be  appointed  for 
that  purpoae,  the  truatee  making  sale  under 
the  authority  of  his  appointment  for  that 
purpose.  It  is  the  duty  of  tbe  court  to  de- 
cree the  payment  to  eadi  tenant  la  commoa 
subject  only  to  costs  and  liens  agalDSt  them 
rcBpectlvely. 

No  decision  contrary  to  the  principles  hera 
announced  has  been  made  by  me  since  I  have 
exercised  the  duties  of  chancellor,  and  none, 
I  presume,  have  been  made  to  the  contrary, 
by  any  of  my  predecessors  in  offlce  when 
their  attention  has  been  properly  called  to 
the  provisions  of  our  Acta  of  Assembly  In 
respect  to  the  rights  of  married  women. 

Ijlt  a  itertt  h  dmwn  for  the  payment  to 
Mra.  Moore  of  ber  share  of  the  proceeds  of 
sale  of  the  lands  held  in  common  by  her  and 
her  brothers. 
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tatlons  In  tbe  appKoatlon,  made  wfthont  bis 
knowledge  brtlieaKent  of  the  Iruurer.  althouKh 
tbelatterwouldbeboundbr  the  poJiorUtt  were 
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Rosa.— n«Kd  In  <I«  reMitmt  to  IVa  lnniniRe«.      |  eelnd  the  oontrsot,  and,  In  an  action  agalDst  auoh 
If  a  peiaon  la  Induoed,  by  ttis  falss  and  fcaudu-  |  ■g«DC  reoover  as  damBxea  tbe  amount  of  tbe  pre- 

lent  repTteentatloDi of  tfaa  agrnt  of  an  Insuiaaoe   miumao  paid.   Bedden  v.  Grian.135MaaB.a8. 

-ompanT.totakeapollor  of  lusuranoclnttaeoom-      AreoentHaaaaohiuettacaaedeoldea  ttiatwherea 

nnr.  and  to  paj  tbe  premium  thereon,  he  mar  re- 1  poUc;  of  luuTanoe  was  obtained  throush  fraudu- 

UI..R.A. 
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defeDdantin  »  uttloD  brougbt  to  reconr  the 
•mount  alleged  to  be  due  on  a  life  iniursiice  pn- 
mlum  note.    Affirmai. 

The  facia  are  stated  in  the  oplnlan. 

Mr,  J.  C.  Wlnne.  for  appellant; 

Suppose  what  defendant  claims  wltb  regard 
to  the  alalemeal  of  hU  occupKtion  ia  true,  and 
that  bis  emploTment  was  embraced  Id  the  pro- 
hibited list,  still  it  was  no  fraudupon  him,  but 
&  fraud  of  the  agent  upon  the  Compauj-  and 
should  he  have  died  at  an;  time  prior  to  the 
date  of  payment  of  the  note,  hfs  beneflclarj 
would  have  been  entitled  to  $1,000  and  likewise 
if  the  premiums  had  been  kept  ut>  thereafter. 

PudriUky  ».  Suprtmt  Lodge  K.  of  H.  76 
Mich.  428;  Temmink  v.  Metropolitan  L.  Int. 
Co.  73  Mich.  888;  Baier  v.  Ohio  F.  Ini.  Oo.  14 
West.  Rep.  438,  TO  M[cb.  169;  Dvi^ingBoute 
Jnt.  Co.  v.  Brodii.  4  L.  R.  A.  458,  53  Ark.  11; 
Dunbar  v.  Pkmix  In*.  Oo.  72  Wis.  483;  Kantiu 
FroUetitt    Union  v.  Oardner,  41  Kan. 


PitJca*  T.  Fhania  Im.  Oo.  IIB  lod.  SOl;  OMk- 
UMnlal  In*.  Oa.  v.  Fieree,  SS  Kan.  8M. 

The  only  posaihle  reMOOS  urged  by  the  ao> 
fendant,  that  he  may  escape  the  paymentoftli» 
Dote,  le  Uiat  the  agent  miasiaied  his  occupalioD 
In  the  application, 

ir  it  waa  true,  that  an  untruthful  statement 
mfsrepreaenilng  Reed's  occupation  waa  inten- 
tionally Inserted  In  the  appllcatioo  by  Vander^ 
burg,  the  poilcywoanotihereby  rendered  void. 

Peoria  F.  it  M.  Int.  Co.  t.  BaS,  13  Mich. 
218:  ^Wjw  L.  8.  F.  d  T.  Int.  Co.  v.  Oirattead^ 
31  Mich.  2B3;  Jfortfl  Ameriean  F.  In*.  Co.  v. 
Throop,  33  Mich.  1B9;  MieMgnn  State  Int.  Co. 
V.  Itwiii.  80  Mich.  41 ;  Bteuntji  Ini.  Co.  9.  Ftiv. 
23  Mich.  497;  EiUJttn  \.  Sarlford  F.  Int.  Co. 
B7  Mich.  187. 

When  the  aeent  fills  up  the  applicatioar 
knowing  or  having  been  properly  informed  bj" 
the  applicant,  of  the  fact«  demanded  by  ths- 
questions  therein,  miatakes  in  the  application. 


lent  repreeeotAtlDn  of  tbe  aaenC,  that  fact  alone  ts 
■ulBclent  to  vitiate  tbe  poUor.  and  the  paitr  to 
whom  Buoh  a  poUc J  waalmued  oanniatntaio  an  mo- 
tion to  recover  (be  premium  ■»  paWL  Tiabandtv. 
CoDnBoUoutMut  L.Ini.Oo.iaiHa9a.  IST. 

Tbere  aeenu  to  be  no  valid  reoaon  whr  tlie  nilea 
applicable  to  the  resclwlon  of  oontraota  (or  fraud 
or  mtatalce  ihould  not  alao  applf  to  a  r««olaHtDD 
•ougbt  br  tbe  Insurer.  Cooke.  Life  Ins.  1 134,  cldnir 
Boare  V.  SremrldBe,  I^  R.  U  Eq.  BS;  Qlobe  Hut. 
L.  Ina.  Oo.  V.  Beala.  GO  How.  Pr.  tST. 

Fraiul  and  /oIm  reproentatfon  StJtaiA, 
Fmud  conalsca  In  deoeptlOD  pnotloed  In  order  to 
icduCB  auoCher  to  part  with  piopertr  or  lurrendor 
lome  legal  rlgbt,  and  vhlcb  acoomplbbea  tbe  end 
dsdred.  Alexander  v.  Churoh,  1  ITew  Bng.  Bep. 
BU,E3CoQn.  Ml. 

Arepreaontatlonlato  be  deemed  false  when  the 
facta  fail  to  correspond  with  Ita  anertlODa  or  atlpu. 
laiuonB.  It  a  repTeeenlatton  Is  Ealae  In  a  material 
point,  wbeUter  aillnnallve  or  promlnorf ,  the  tn- 
jui«d  partr  la  eoUtled  to  reaclnd  the  oonuact  Ccom 
the  tloiA  when  the  TepreaeDtatlon  tiaoomes  false. 

cu.  Civ.  Code,  M  an,  auo. 

Sftidtoftro.'u^ 

Bkaod  avcMa  a  eoDbraot  oh  inttio,  Tltlatea  an  eon- 
tracia  wbetber  latcnded  to  operate  agalnat  a  partr. 
a  atranier,  or  tbe  public  geoerally.  Ths  vullty 
party  caaoot  alleire  bis  own  fraud  In  order  toavold 
hlaownacti  and hemaybeUaUe In damasee  where 
real  lujur;  is  done.  Tbe  agreement  cannot  be 
adapted  In  part;  all  must  be  dlafflrmed,  or  none. 
Foreman  v.  Btgelow.  i  CUtT.  613,  UO;  Telta  v.  Walk- 
er, 19  Ccnn.  Se,  and  oaBeS  Cltod. 

Courts  or  equity  bave  undoubted  Jurlsdlotlon  to 
compel  the  aurrender  and  cancellatlua  of  deeds 
where  tbe  evidence  Bhomi  the;  were  obtained  br 
fraud  or  beld  forlaequluble  and  unoonsoientloua 
pDrpoBO.  Walker  v.  Hunter,  IT  Qa.  83S;  Hayward 
V.  Dlmsdale,  IT  Tea.  Jr.  Ill;  HarnQton  r.  Cum- 
mlnga.]  Johna.Cb.  GIT,  1  L.  ed.  £%  Van  Doren  v. 
New  York.  9  Pal^e.  esS,  1  L.  ed.  Ti3;  E^nda  v.  Sage, 
a  N.  Y.  1ST;  McHenrr  v.  Hazard,  IS  M.  Y.  ISO;  Whlt- 
tlogham  v.Thomburgb,  S  Tern,  aft  De  Costa  v- 
Bcandret,  t  P.  Wmi.  110:  Peake  v.  Hlghflcld,  1  Buss. 


It  Is  famlllBT  law  that  a  party  alleKlng  fraud 
should  be  lequlred  to  prove  It;  tbe  burden  of  proof 
Is  with  the  amrmatlTe.  Htt^kman  r.  'Aout,  88  Ta. 
<T8.  Heaton  v.  gbankiln,  U  West  Rep.  SST,  IIB  Ind. 
eoe:  While  T.  Iroller.  U  Bmedea  *  M.  8D,  08  Am. 
13  L.  R.  A. 


Dec  lit;  Batterwhite  v.  HEcka,  Busb.  L  UK,  BT  An. 
Deo.  GTT;  Uatthewa  v.  Crootett,n  Ta.  SH:  IClCchelL 
V.  Deeda,  «  IlL  ilB:  Stewart  v.  Severance,  a  Ho. 
SO;  Hempstead  v.  Johnston,  U  Ark.  ISi,  W  Am. 
Dec.  158;  Jonca  T.  Denre,  SI  Ta.  SB5;  Wallaoe  v. 
UattlCD.  lia  Ind.  nh  Crawford  v.  Harlow,  ID  West. 
Rep.  78.  «  Ho.  tfS;  Bostwlok  v.  Benjamin, «  HIoh> 
lat,  IS  Weet.  Bep.  9£a. 

It  mar  be  further  obserred  that  sitgbi  proof  l» 
neccaary  to  aatabUab  proof  of  fraudulent  Intent 
between  partlee  wbooooupj  oonfldentlal  relations. 
Flahet  v.  Herron.  S  Meb. !«;  Lons  v.  UUfnrd,  IT 
Ohio  St.  481,  n  Am.  Deo.  eaS;  Fisher  ▼.  Blabop,  Uf 
Cent,  Hep.  TW,  lOS  N.  T. ». 

Fraudulent  Intent  la  rarely  a  matterof  proof  by 
direct  and  poaltlvu  evidence.  To  require  oonolu- 
alve  teeHmony  In  oases  ol  fraud  would  reautt  In  ». 
praotloallraatratlonof  Jusdoa  and  r 


lifted  tbenfore  witb  a  re _„_..   

talnty,  and  this  portion  Is  abundantly  susisdned  br 
cheadjudcedoaaes.  Boothera  L.  Ins,  Oo.  *.  Wlk 
Unson,  n  Oa.  fiSB;  Oonant  v.  Jaekaon,  IB  Tt  SH;. 
O'Donnell  t.  Seoar,  IS  Hloh.  WT;  Stanfleld  *.  StUta.. 
Wind.  EIB;  Stroos  v.  HInea. K Miss.  Mil;  Browerv. 
Ooodyer.  8elnd.sn;  Parrott  v.  ParroCt,  1  Helak. 
881;  Ua«Mr  r.  Tonus,  ti  Ho.  Mh  Oraham  t.  Bodar^ 
BTez.  Ill:  SmaUey  v.  Hala,  87  Ho.  lOh  Bareh  r. 
BmUb,  IB  Tei.  2W  Tbompeoa  t.  Shannon,  9  Tex. 
888. 

I<lA«raUttr  <n  odmiwton  of  setdenes. 
In  all  tnveatUattons  of  queatlona  Involved  In. 
fraud  the  oourls  extend  an  exceptional  liberality 
to  the  admission  of  erldence  (Zerbev.  Miller,  1» 
Pa.  488:  Hopkbu  v.  Slevert.  B8  Ho.  »!;  Slauffer  v. 
founff,  SSPa.  IGBI:  andabroad  Interpretation lato- 
be  afforded  to  all  tbe  rules  of  relevancy.  Smalley 
V.  Bale,  tt  Ho.  lOil;  Bk»,  Bvldanoa  fn  CfvU  Caaea, 

tea. 

If  dealrable  to  Bummarlie  the  legral  eoncluslona- 
oo  thia  Bublect,  It  will  be  entirely  accurate  to  si«l« 
that  parol evideocelaalwaya  competent  to  eelab- 
liab  tbe  fraudulent  omlsalon  or  InserOoD  of  any 
material  avermentlnthe  reollali  of  a  oontraot,  and 
Bucb  evldenoelaalaoadmlaBible  whenevw  the  Ob. 
tljtBtlon  has  been  oontraoted  <n/raudnn  UaU.  Tb* 
ooalractual  form  of  the  reprobative  matter  Is  of  oo. 
conaequeoce.  Waddell  v.  Otassell,  18  Ala.  SSI;  Bot- 
tomley  v.  United  Btatea,  1  Story,  13S;  Hunlsr  v, 
Bllyeu,  30  III.  X2S;  Towoaeod  v.  Cowlea,  SI  Ala.  118; 
Lunday  v.  Tbomas,  2S  Qa.  tiSS:  Pierce  v.  Wllaon,  SI 
Ala.G3B;  Hamilton  v.  Conyen.  28  Qa.  iTS;  StannarA- 
V.  H'Oarty.  Uorrts  (Iowa)  IM;  Bartla  V.  VotbUrT^ 
.  B  Qiant,  CU.  m. 
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m  to  mch  facta  are  the  mtslakea  of  the  Com- 
paoT,  and  do  not  avoid  the  policf. 

MteUtr  T.  Phanix  Itu.  Co.  88  Wti.  «65. 

Ko  mlarepreeeDtatkuia  can  be  predicated  of  a 
factot  wbtcb  tbelnsDfcn  were  fully  cognizant. 

Mvlvaie  y.  Adam,  10  Fed.  Rep.  891;  RtuteU 
T.  JktroUMta.  L.  In*.  Co.  80  Hlch.  407;  Ovum 
T.  Bartifard  F.  Int.  Co.  79  MlLh.  S4B;  ffBHm 
*.  fiMM  BtK.  8ae.  117  N.  T.  810:  Behrtiber  t. 
G«riium  Amaiean  B,  ln$.  Co.  48  Minn.  SOT; 
Drfte  T.  AoaidfRM  ffaafti'nofon  In*.  Co.  81  W. 
Va.  8M. 

Although  the  poller  oootains  a  condition, 
proTidine  that  if  any  01  the  statements  &peclfled 
ID  the  written  application  are  untnie  "  iliU  po)- 
Icj  shall  be  null  and  rold,"  and  the  false  mate- 
rial «ta(«inenta  were  nude  hj  the  applicant,  ;et 
thoae  ccHiditlons  do  not  renaer  the  policy  arao- 
lutely  void,  but  voidable  only,  at  the  Meclton 
of  tw  companj  which  may  waive  the  breach 
of  Uw  coodition. 

BunOej/Y.  Perry,  88  Barb.  560;  BehTtOier  v. 
Oervutn  AmerieaaB.  Int.  Oo.mpraj  Belnuv. 
PhitaMphia  L.  Int.  O).  Bl  Pa.  107.  100  Am. 
Dec.  S21;  JJwion  But.  F.  In*.  Oa,  y.  Etyiar,  83 
N.  H.  318. 

The  statement  witb  reference  to  the  occn- 
petliui  of  Reed,  if  it  was  incorrect,  was  imma- 
terial. A  representation  is  material  when  its 
trulh  or  falsity  would  probably  and  naturally 
havelndaced  the  insurer  either  to  enter  Into  the 
contract  or  refuse  to  do  so. 

Barteau  t.  Phanix  In*.  Co.  67  N.  T.  6B6. 

It  is  not  the  previous  or  present  buriness  of 
tbe  applicant,  but  his  future  calling,  that  affects 
ibe  nik;  so  it  certainly  could  have  been  no 
fraud  upon  Reed,  whatsoever  bis  occupation 
was  therein  staled  to  be,  for  by  acceptine  the 
policy  with  a  true  copy  of  his  written  ap^ica- 
tioD  annexed  to  tbe  tame,  printed  in  plain 
Enclish,  he  was  thereby  told  most  plainly,  for- 
(i\Aj  and  emphatically  what  hia  rights  and  ob- 
ligations were. 

Sea  ^ffinn  L.8.F.d  T.  In*.  Co.  v.  dmittad, 
21  Mich.  203;  Van  Buren  v.  K.  Jot^  Co. 
ViUage  Fin  In*.  Co.  28  Mich.  899. 

It  must  be  presumed  that  he  read  the  appli- 
cation and  was  cognizant  of  the  Umitations 
thcrelD  expressed. 

Xat  York  L.  In*.  Co.  v.  FieUher,  117  U,  B. 
G19,  39  L.  cd.  884;  Oeattr  v.  Tradsr*  Int.  Oo. 
B  West.  Rep.  810,  BS  Hich.  637;  Belntj/re  v. 
Michigan  State  In*.  Co.  S3  Mich.  188. 

Tlicretore  Reed  whb  fully  informed  as  to 
what  business  he  was,  by  the  terras  of  tbe  pol- 
icy, precluded  from  eogaging  in  "wllhoul  first 
obtnlninglhcwiillen  consent  of  tbe  Company." 

If  false  representations  are  made  regarding 
Buitera  of  fact  and  tbe  means  of  knowledge  are 
at  hand  and  equally  available  to  both  parlies, 
and  the  party,  iuilesdof  resorting  ID  them,  sees 
fit  to  trust  himself  In  the  hands  of  one  nbose 
inlereat  is  to  mislead  him,  the  law  will  leaTe 
him  where  he  has  been  placed  by  his  own  Im- 
prudent confidence. 

Sliwghter  t.  Oerton,  80  U.  S.  18  Wall  879, 
SO  L.  ed.  eS7i  BockafeOou,  t.  Baker,  41  Pa.  819; 
EM*  *.  Farter.  81  He.  148;  Bnmn  v.  LauA. 
107Hasa.8e4. 

Redreas  bos  often  been  refused  to  a  party  wbo 
daimed  to  have  been  induced  by  fraud  to  sign 

a  contract  or  other  paper  whose  cr-' 

misread  or  misrepresented  to  him. 
1SL.R.A. 


Cooley,  Torts.  488,  dting  JToAu  Xut.  If. 
In*.  Oo.  V.  BddgMni.  SS  He.  I0»;  Jfev  Albanf 
*  a.  R.  Oo.  v.  PKdd*.  10  lod.  187;  EavUn*  v. 
Haakin*,  SO  Cal.  S98;  Taylor  v.  Atehi»on,  34 
Dl.  196;  EUiott  r.  Leving*.  S4  HI.  318. 

There  must  be  a  false  represeniation;  ttw 
complaining  party  must  have  believed  it  to  bo 
true,  and  relied  upon  it  and  have  been  deceived 
thereby. 

Ma*teTt>m  v.  Beer*,  1  Sweeney,  406;  Byard  v. 
fiirfnx*.  84  N.  J.  L.  396. 

There  is  no  evideooe  that  Keed  confided  in 
the  trulhf  ulneaa  of  Vandeiburg's  answer  on  re- 
turning the  policy.  "It  Is  all  fixed  now." 
There  la  no  evidence  that  the  application  waa 
misread  or  in  any  way  misrepresented  to  him. 
Evidence  of  fraud  should  be  very  clear. 

Eitei  V.  Furlong,  59  III.  398;  Buvwv*  v. 
Bvmpvi.  W  Hlch.  06;  Bli*h  t.  CWtnj,  18 
West  Rep.  046,  66  Ulch.  543. 

Meur*.  Watt*  *  Smith  for  appellee. 

McGra-th,  J.,  detiTared  the  opinion  of  th* 
court: 

This  la  assumpsit,  brought  in  justice  court, 
upon  a  note  given  by  defendant  for  a  portion 
of  the  second  leml-anDuat  premium  on  a  policy 
of  insurance  Issued  by  plaintiff  upon  the  life  of 
defendant.  Defendant,  with  bis  plea,  gava 
notice  that  tbe  signature  to  tbe  note  waa  ob- 
tained by  fraud,  and  that  tbe  note  waa  without 
consideration.  Defendant  waa  a  awitebman  in 
the  employ  of  the  Xiske  Shore  Road,  at  Adrian. 
One  Vsnoerburg,  an  agent  of  plaintiff,  who 
resided  at  Adrian,  and  had  known  defendant 
for  some  time,  solicited  tbe  insurance,  look  ttie 
application,  delivered  the  policy,  and  took 
some  cash  and  three  notes  for  the  fiiat  year's 
premium.  The  policy  was  daled  November 
28,  1888.  Two  of  the  notes  were  paid,  and 
defendant  refused  to  pfty  tbe  third,  wblcb 

ktured  about  September  1, 1889.  The  appli- 
...:ion  waa  filled  out  by  Taoderburg  and  pre- 
sented to  defendant  for  signaiure.  Defendant 
inaisled  thai  Vanderburg  bad  been  acquainted 
with  him  for  vears,  knew  all  about  bis  occupa- 
tion, and  filled  out  tbe  application  largely  from 
his  (Vanderburg's)  knowledge  of  the  facts;  that 
no  quciiSons  were  asked  as  to  occupation,  and 
defendant  did  not  read  tbe  application  before 
signing  It,  but  relied  upon  Vanderburg;  that 
defendant  was  a  swltcnman  engaged  at  Iha 
yard,  and  was  upon  and  alMut  Irains  as  they 
were  being  made  up;  that  the  policy,  witb  a 
copyof  the  application  altaehed,  was  delivered 
to  him  In  January,  18»9;  that  some  days  after- 
wards, in  eiaminlnff  tbe  policy  and  copy  of 
tbe  application,  he  dUcovered  Ibat  his  occupa- 
tion was  given  as  "  assistant  yard-master,  does 
noswitohlng,  don't  go  near  trains;"  that  there- 
upon he  called  Yaoderburg's  attention  to  this 
mis.'^tBtement,  and  told  him  that  be  was  not  a 
yard-master;  that  be  did  switohlng  and  did  go 
near  traina;  that  thereupon  Vanderburg  look 
the  policy  for  the  purpose  of  sending  it  lo  the 
Company  for  the  purpoae  of  correction;  that 
afterwards  Tanderburg  returned  the  policy  to 
defendant,  saying  Ibat  the  change  had  been 
made,  and  thai  it  was  all  right;  that,  suppo^ng 
thai  the  application  had  been  changed  to  con- 
form to  the  facts,  defendant  did  not  examine  it 
for  some  time,  but  when  he  did  finally  exam- 
ine it,  he  found  that  it  read  "aaslatant  yard- 
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toasier,  don't  couple  can  or  do  switcblnEi" 
that  upon  this  diacovan  defendaiit  saw  Van- 
derburg,  accused  him  of  again  misrepresent Injj 
defeodant,  and  told  blm  that  be  (defeDdant) 
WBB  not  Drotected  by  the  poKt^,  aod  tendiired  it 
back  to  Vanderbaig;  that  Y^nderburg  claimed 
tbat  be  bad  no  rlgbt  to  receive  It;  that  several 
coDvenalioas  were  bad  with  Yaoderburg,  who 
finally  advised  him  to  eead  it  back  to  the  Com- 
pany, wblcb  be  did  on  or  about  September  86, 
j83t(.  The  application  contained  the  asual 
printed  clause  declarmg  "that  the  above  ia  a 
lair  and  true  answer  to  the  foregoing  gues- 
lloiu,  and  1  bereby  agree  tbat  these  statemeuU, 
nltb  this  declaration,  ahall  form  the  tiaalg  of 
the  contract  for  asanrance,  and  that  any  untrue 
or  fraudulent  answers  .  .  .  shall  violate  tbe 
policy  and  forfeit  all  paymenU  made  tbereon." 
The  policy  provides  in  terms  tbat  "no  agent 
haa  power  to  change  tbe  terms  of  this  con- 
tract," and  contains  tbe  further  provision  tbat 
"  the  person  wbose  life  Is  hereby  Insured  shall 
sot  engage  in  blasting,  .  .  .  or  be  regalarly 
employed  ...  as  a  mariner,  engineer,  fire- 
man, conductor,  laborer.  In  any  capacity  .  .  . 
upon  railroad  trains." 

Tba  plaintiff  requested  tbe  coort  to  charge 
the  jury  oa  followa:  "(1)  Yon  are  directed  to 
find  a  verdict  for  tbe  plalntifl  for  tbe  amount 
of  principal  and  Interest  of  note  In  Issue.  (3) 
Even  should  you  find  that  the  agent,  Yander- 
bars,  wrote  wiongtally  the  answers  In  the 
•ppHcadon  for  Insurance  by  Reed,  which  nn- 
trutbful  anawen  were  known  to  faim.  Reed, 
or  not,  this  fact  would  not  relieve  the  plainliff 
from  the  obligation  fixed  in  tbe  policy;  and,  in 
case  be  abould  have  died  during  any  of  the 
time  prior  to  the  time  fixed  for  the  payment  of 
tbe  note,  plaintiff  would  be  obliged  to  pay  the 
wife  of  insured  (1,000,  and  hence  defendant  ia 
liable  on  his  note.  (8)  There  Is  no  evidence 
before  you  that  you  can  corslder  that  will 
warrant  you  to  find  a  verdict  fur  tbe  defend- 
ant." The  court  refused  these  requests,  and 
Instructed  the  Jury  as  follows:  "You  are 
instructed,  as  a  matter  of  law,  tbat  if  Hr. 
Seed,  In  answering  the  qneatlon  as  to  what  bis 
occupation  was,  said  to  Hr.  Yanderburg  that 
he  was  engaged. in  tbe  yard  there  as  a  gwiich- 
man,  making  up  trains,  and  doing  general 
work  about  the  yards  there  in  connection  with 
trains,  and  Mr.  Vanderburg  put  In  his  applica- 
tion, which  was  tbe  foundation  for  tbe  issuing 
'  of  tbe  policy,  the  statement  tbat  be  did  not  eo 
near  tbe  cara  or  do  switching,  then,  I  tbinK, 
gentlemen  of  tbe  jury,  tbat  that  would  besucb 
«  misstatement  or  fraud  practiced  upon  the 
Insured  here  as  tbat  be  would  be  entitled  '~ 


have  these  proceedings  rescinded;  tbat  is,  the 

'  ia  set  a^de  and  held  for  naught, 

t  least  when  such  rescission 


policy  and  notes  s< 


should  take  place  upon  bis  part.  .  .  .  Tou 
will  take  all  these  circumstances  into  consid- 
eration; and  If  he  did  know  It,  l)ut  afterwards 
acted  on  the  policy  as  If  It  was  in  force,  and 
he  was  bound  by  it,  and  tbe  Company  was 
bound  by  It,  then  be  could  not  assert  the 
defense  which  he  is  seeking  to  assert  here;  or 
If  the  agent.  Hr.  Yanderburg,  put  into  this 
application  the  language  as  us^  by  tbe  defend- 
ant in  stating  what  h&  occupation  was,  as  he 
claims  that  ne  did,  why  then,  of  course,  Hr. 
Beed  would  not  have  the  right  to  assert  that 
18  L.  IL  A. 


by  way  of  defense  to  this  note,  because,  if 
there  was  any  fraud  then,  it  wottid  be  tbe 
fraud  of  the  defendant,  and  not  tbe  fraud  ol 
(be  Company  or  ita  agent."  The  Jury  twought 
in  a  verdict  of  no  cauae  of  acCioa 

We  think  the  court  was  correct,  both  hi  tba 
refusal  to  give  tbe  plaintifl'B  requests  sjid  In  the 
inatmctione  given.  The  application  here  con- 
tained ■baolulely  do  resirlctlOD  upon  tbe  pow- 
ers of  tbe  uent.  Tbe  appllcationB  are  usually 
filed  In  in  the  bandwritlngof  the  agent,  as  was 
done  in  this  case;  and  agents  are  nowhere  in 


blank,  tbe  very  first  sentence  Is  as  followa: 
"This  blank  must  be  filled  by  tbe  agent;"  and 
again,  in  a  blank  left  at  tiie  head  of  a  printed 
blank.  Is  the  following:  "Agents  wlli  note 
here  anything  specially  regarding  the  policy 
applied  for,  and  to  whom  and  where  It  Is  to  be 
aent"  Although  these  appeu  In  what  might 
be  termed  tbe  "caption"  to  theapidlcation,  and 
not  in  the  body  of  tlie  api^catloo,  yet  loa  per- 
son not  familiar  with  these  blanks  ft  would  be 
misleading  If  It  Is  Intended  that  the  application 
Is  to  be  filled  out  by  tbe  appUcanL  Again,  in 
the  body  of  tbe  application  Is  the  following: 
"N.  B.  Agents  will  be  particular  to  see  that 
all  questions  In  tbe  application  are  fully  an- 
swered, particularly  whether  the  age  and  date 
of  blrlh  agree."  iigain.  In  the  general  printed 
declaration  in  the  application  Is  Uia  follovring; 
"It  Is  hereto  agreed  thattbe  polIcyaballnotM 
in  force  unlesa  the  piendum  u  actually  paid  to 
the  Company  or  Its  authorised  agenta."  At 
the  bottom  of  the  application  are  the  followiof 
print  edjvords:    "Approved  and  recommendea 
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burg  received  the  premliunin  notes  andcash  for 
tbe  Company,  and  must  be  consldeied  the  duly 
authorized  agent  of  tbe  Company.  Had  the 
blank  been  presented  to  and  read  over  by  tiie 
insured  before  it  was  filled  in,  there  Is  nothing 
contaioed  in  It  which  did  not  warrant  hie  act- 
ing with  the  agent,  Just  aa  he  claims  he  did. 
The  application  was  attached  to  Um  policy,  and 
delivered  to  defendant.  Tbe  polb^  containa 
this  provision:  "Ko  agent  has  power  to  change 
the  terms  of  the  contraa; "  ana  also  the  follow- 
ing:  "For  tbelnformaUmi  of  tbe  assured,  and 
in  order  that  any  unintentional  erron  oi  omis- 
sions which  hereafter  may  be  found  to  exist 
may  be  corrected,  a  copy  of  the  appllcattoo  up- 
on which  this  policy  Is  based  Is  hereto  attached." 
It  must  be  conceded  that  the  representation  In 
the  policy  as  to  tbe  occupation  of  Uie  Insured  la 
untrue,  and,  If  made  by  tbe  defendant,  it  would 
t>e  a  good  defense  to  an  action  upon  the  policy. 
The  court  Instructed  the  jmy  that,  if  made  by 
tbe  defendant.  It  would  be  no  defense  to  tbe 
action  upon  tbe  note.  Tbe  Jurr  found  that  it 
wasnottheact  of  tbe  insured,  but  of  the  agent 
of  plaintiff.  It  has  been  repeatedly  held  tnat, 
when  an  application  is  reduced  to  writing  by 
an  agent  of  the  Insured,  upon  oral  statementa 
of  tbe  applicant,  tbe  conversation  between  the 
agent  and  the  applicant  at  the  time  of  pntUng 
it  in  writing  is  admissible  aa  t)earing  on  the 
question  oftbe  actual  contents  of  the  paper,  ot 


Fcoia  Bson.  Hasswuw  Ca  t.  Stes, 


Bra 


ncUy  Informal  tbe  azeu 

tbe    •gent   niUklllflLUj,  uueieaujF,  ur 

ieaOj  mlarepmeotea  tbe  iDauied  u  to  that 


fact,  audi  nnikillfulQesi,  catelesanna,  orfrsad 
!■  the  ODskillfulneaa.  carelesaiieBa,  or  fraud  of 
the  compaoy,  and  la  no  defenae  to  an  action  od 
tbe  P0II17.  Michigan  8tat»  /n«,  Oo.  r.  Le»U, 
80  Hlcli.  4S;  SorA  Amaritan  F.  In*.  Go.  v. 
Tbram,  33  Mich.  140;  Ovum  t,  Bartior^  Int. 
a>.  79  HidL  34B,  and  caaea  cited. 

In  ..Sna  £.  A  f  .  <t  7.  Jna.  O).  V.  OlnutMkl,  91 
Mich.  391,  JudMX  Coolq;  aaja:  "Tbe  agent 
of  tbe  inaurance  compaoj  aaanmea  to  bave  all 
tbe  nquiait«  knowledge  for  preparing  tbe 
pnqierpapen,  and  Tolnntaered  to  make  them 
out.  He  bad  all  the  neceaaarx  toformatloafor 
that  puipoae,  and  nothing  wa>  concealed  from 
him.  If  the  appllcatloo  la  not  In  dne  form, 
and  If  ft  fails  la  glTe  all  tbe  Infonoation  called 
for,  it  muat  be  either  because  the  agent  waa  too 
IguDisiit  of  bis  boalDeat  to  be  properlj  intniit- 
ed  with  the  sceacy,  or  becanae  be  was  *o  neg- 
Itcent  or  recklaaa  that  be  did  dm  irouhle  htm- 
adf  to  draft  themoOTieoilr;  or,  lastly,  because 
be  waa  diapoaed  to  take  Olmatead'a  money  on 
fraodnleni  ptetenae  of  giring  him  Indemnity 
when  be  knew  be  was  glrine  none  whatever. 
Tbe  genera]  rule,  undoubtedly,  la  that.  In  tbe 
absence  of  fraud,  acddeut,  or  mistake,  a  party 
tniut  be  concluslTely  presumed  to  undentand 
the  force  of  hia  contracts,  and  to  be  bound  by 
tbelr  lermg.  But  It  cannot  be  loleraled  that 
one  party  shall  draft  tbe  contract  for  tbe  other, 
and  receive  the  consideration,  and  (hen  repudi- 
ate bia  obligation  on  the  ground  that  be  bad 
Induced  the  other  party  to  algn  an  untrue  rep- 
resentation, which  was,  by  the  very  terms  of 
tbe  contract,  to  render  It  void.  .  .  .  The  forms 
and  Tequimnenta  of  tbe  different  iniiirers  are 
different,  and  when  an  ^nt,  who  at  tbe  time 
and  plaoe  la  the  sole  representative  of  the  prin- 
cipal, asaumes  to  know  what  Information  the 
principal  requires,  and.  after  being  farnlsbed 
with  all  tbe  facta,  drafta  a  paper  which  be  de- 


sign it,  recdves  and  retains  the  premfn:. 
moneys,  and  tbea  dellrera  a  oontract  which 
tbe  other  party  la  led  to  believe,  and  has  a  right 
to  believe,  gives  blm  the  Indemnl^  for  wbtcb 
he  paid  bl*  money,  we  do  not  think  the  In- 
suret  can  be  beard  In  repudiation  of  the  In* 
demnlty  on  tbe  ground  of  bis  agent's  unsklll- 
falness,  carelessness,  or  fraud.  If  this  can  be 
done.  It  Is  easy  to  see  that  tbe  community  is  St  the 
mercy  of  these  Insurance  agents,  who  will  have 
Utile  dlfflculty,  in  a  large  proportion  of  the 
cases.  In  giving  a  worthless  policy  for  the 
xaaatss  tbe;  receive." 

In  UM  preaent  csae,  upon  tbe  discovery  of 
tbe  fraud,  defendant  had  the  right  to  rescind 
the  contract.  He  was  not  bound  to  anblect  the 
benefldarr  named  In  tbe  policy  to  a  lawsuit 
after  hie  aeath,  to  determine  tbe  validity  of  the 
policy,  especially  as  In  that  event  his  testimony 
would  be  wanting.  AabIq,  It  Is  not  claimed 
here  tbai  the  Company  had  actual  notice  of  the 
facta  as  to  defendant's  occupation,  but  that  they 
had  constructive  notice  only;  but  It  must  be 
remembered  that  a  copy  of  the  application  waa 
attached  to  the  policy,  and  delivered  to  tbe  de- 
fendant. In  which  case,  under  tbe  expieas  pro- 
visions contained  In  the  policy  relalug  to  tbe 
correction  of  "unintentional  errors  or  omls- 
slons"  in  tbe  application.  It  was  defendant'a 
duty  to  call  attention  to  this  misrepresents  Lion, 
otherwise  the  defendsnt  might  have  been 
chargeable  with  a  fraud  upoo  the  Company; 
for  while  the  Company  woald  not  be  able  to 
avoid  a  policy  by  reason  of  the  rule  of  law  that 
Its  agent'a  wronK  waa  the  Company's  own 
wrong,  of  which  it  oould  not  take  advantage. 
It  would  be  otherwise  had  tbe  Insured  con- 
spired with  tbe  agent,  or  had  tbe  inaured  l)eeu 
folly  Informed  as  to  the  repreaentatlon  made, 
and  the  contents  of  the  application,  and  ne- 
glected to  bring  It  to  the  attention  of  the  Com- 
pany. 

Thtj\tdffmimi  i»  aglnned,  aith  cottt  of  both 
eoarU  to  defendant. 

The  other  JusUces  concurred. 


ARKANSAS  SUPRSHE  COURT. 


FOSES  BROS.  HABDWABE  CO.,  AppL. 
Jacob  SRB  H  (U. 

( Art. ) 

1.  Daflttlte  plaoa  and  spvdfleatlmu 
Miwt  ■nrnwpwiiynailrrillanBMiiii  flu 
blda  f or  bulldlns  a  put)lla  tn'IdvB,  uDdnaooDstl- 


Jme  fOT|)lanB.BpeolBoatloDSBndblilsaniIui 
adopt  one  of  the  ottersd  plans  wltt   ' 
tlons  and  aooept  tlie  aocompanrlnv  bid  k  ui 
stttutlonaL 


No^L— Jn  auordlno  jniMlo  aoMrtttt  Matutorv  n 


poipose  ot  tnniUilnf  matarlals  and  supplies  tn 
betialt.  except  upon  oompllanoe  with  eMtalii  sped- 
Bed  rales,  tbemnuMpaUtr  Israllevedfrom  UablUD- 
npoD  a  oontract  made  tv  a  miinlalpaloOiier  In  vlo- 
latSon  at  tbe  eluurter  nquboment,  and  the  con- 
tiactor  fnmlBtaInt  tbe  cHy  wHb  snoh  materlali  and 
sapplSca  Is  without  renudr  as  anlnat  tbe  munld- 
palUr.  HoDonald  v.Hswrork.(gN.T.ai 
18L.R.A.  28 

See  also  13  L.  R.  A.  559, 047. 


It  Is  fundBmencal  that  those  seeUa^  to  deal  wHh 
■  manldpal  oorporatlOD  through  tta  olHclals  must 
take  great  oare  to  Joam  the  nature  and  extent  of 
tbelr  poirer  and  autliorlt/.  Rod^ea  v.  BuSalo,  t 
Denlo.llO;  Donovan  v.  New  York.  BSN.Y.aH;  Cc^ 
neU  v.  Oiiilford.  1  Den[o.  61D;  Lowell  F.  C.  Bar 
Jhnk  T.  Wlncttester,  8  Alien,  10*. 

In  conlnctlns,  the  boardmust  pQiSne  the  oourse 
pointed  out  bj  the  Siatuia.  and  cannot  lesallr  oon- 
tract In  anf  other  way.  This  oourao  la  olearly 
pointed  out.  tbe  Iraatd  must  first  adopt  plana  and 
BpeolBoatlons  of  the  work  regnlred  to  be  done  ao 
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Ait»*wi«  Bdpbxu  OaUBT. 


3m.r, 


for  »Uah  then  ta  no  nnaxpmded  approprlMloil, 
appUei  to  bridjtvs,  sad  dooa  not  unlawtallr  hitei- 
fei«wlthtliaJiirtodlcUonoTeTlH4dH«iTe*ted  br 
tbe  OouMluitloD  In  the  oouut;  ooan. 

8.  An  iqiproprlMtlon  fi>r  irt'l—'-n-r 
mrlc,  wUnuUca.  etc,  towmrda  ■eanrlnK  a  pubUo 
bddKe  does  not  auihorlxe  k  oontraot  on  behalf  of 
(be  oouDt;  to  have  auoh  bridge  buUt. 

4>  IntlMSlMMMMof  Mikdeqiiktvrame- 
dj-M  Ia.w  »n  l^Jnnetion  will  lie  at  the 
aultof  ataimrer  to  testnln  the  making  of  an 
■^-^--'---^-,  on  behalf  of  a  county  for 


APPEAL  by  plalDlUI  from  k  judgment  of 
the  CliaDcery  Court  for  Puluiki  CouDt;  la 
favor  of  defeDdsnie  In  a  suit  bronght  to  enjolu 
the  making  of  a  contract  for  the  conetructloQ 
of  B  bridge.    Bm»rt»d. 

The  facts  are  stated  fn  the  opinion. 

Mam.  J.  M.  Hoar«  and  W.  8.  KaOain, 
for  appellanl: 

The  appropriation  of  |8,000  made  tij  the 
connty  court,  was  for  preliminary  purposes, 
and  did  not  autborize  a  contract  for  the  cod- 
•tructionof  the  bridge. 

Worthm  t.  BcoI*.  84  Art  856;  Latertnes 
Gountot.  Cogman.  80  Ark.  641.  S4S,  647;  Ex 
partt  Turrur,  40  Ark.  649,  660;  AUi*  y.  J^- 
ftrttm  Oounts,  S4  Ark.  807,  construing  g  1449 


98 U.  8.  104.2 

The  power  to  contract  is  so  intimately  con- 
nected nlth  the  power  of  taxation  tbat  It  1» 
Decenary,  in  any  neil-cousldered  policy  in- 
tended to  limit  the  one ,  to  make  corresponding' 
limitations  on  the  other. 

Bee  Unittd  State*  t.  Jfote  OrUant,  96  U.  S. 
890.  30  L.  ed.  836;  RaO*  Countu  Ct.  t,  Vnitei 
atatet,  105  U.  8.  780,  786. 86  L.  ed.  1821;  UUr 
V.  Taytor,  88  N.  C.  488, 

The  Incurring  of  a  debt  by  a  public  corpora- 
tion Is,  In  a  certain  sense,  the  flrat  step  in  taxa- 
tion, since  debts  by  sucb  corporations  are, 
oommonly,  only  to  be  paid  by  taxation. 

Cooley,  Tain.  2d  ed.  B27. 

Where  the  charter  of  a  city  made  the  levying 
of  an  assessment  a  prerequisite  to  contracting 
for  ttie  Impravement  of  a  street,  a  contract 
made  liefore  the  levy  was  held  void. 

eoodrieh  T.  Detroit.  IS  Mich.  279. 

A  contract  In  excess  of  the  appropriation  1* 
void  and  cannot  be  ratiSed. 

Farmert  ft  M.  Ifat.  Bank  v.  BeAoal  DM. 
2fo.  S3  (Dak.)  Junes,  1S89;  DiekiTUon  v.  BntgA- 
kMpiie,  70  N.  Y.  72;  Anolt'np  Otmk  <C  M.  R. 
Co.  Y.   Warren  Counlg  Ot.  10  Bush,  714. 

The  Act  of  1891.  which  provides  for  letting 
out  bridges  to  bidders,  violatca  the  Constitu- 
Uon,  art.  19,  g  IS. 

Aopb  V.  Buffalo  Oavntg  Omrs.  4  Neb.  ISO;. 
Boren  v.  Darka  Owniy  Oomn.  SI  Ohio  SL  889;. 


that  those  desiring 
sMndiDBly  make  oSen  tor  Its  perfonnanae.  In 
this  war  only  can  Hm  advantages  of  competition 
beaecuiedtotbepubUolDUlOB  v.  Andenon,  48  N. 
T-  90).  and  eveiT  avenue  of  favoritism  and  frand 
beolosed.   HaiM  v.  nMsbuixh.  Iff  Fa.  H8. 

Under  tlie  Publlo  Btatuces,  oountfoommlMioneTS 
are  not  bound  to  aooept  the  lowest  bid  In  answer  to 
published  nodosa  for  oontraots  for  public  works. 
Hayo  V.  Hampden  Oountr  Comrs. )  New  Sn^.  Bep. 
BO.  lU  Mass.  IL 

A  coDstruotlOD  that  will  sustain,  rather  than  de- 
feat, the  action  ot  Ibe  local  HUthoritlea  should  be 
put  upon  their  acta  where  such  oonatrudlou  Is 
p<M8lble.  NewYork  V.  Broadwar  *  S.  A.B.CO.  BT 
H.  T.  mi,  tSi. 

A  cootraetlnr  board,  authoriaed  by  law  to  oon- 
traot for  pavements,  etc.,  aoooTdlng-  to  sucb  plan  as 
tbey  ma;  adc^  and,  after  due  noUoe  In  the  city 
newspapeiB,  to  let  the  work  to  the  ponies  who  shall 
offer  Co  do  Uie  same  at  the  lowest  piioes.  have  no 
power,  after  publlcatloo  of  a  notice  lequirloK  the 
work  to  be  done  in  aooonlanue  with  a  oertaln  plan. 
to  award  suah  ooatrsct,  wllb  speclflcatlona  which 
have  not  been  adopted,  it  Is  tbe  duty  of  the  board 
flrat  to  adopt  plans  and  apeoiBcaMons  of  tbe  work 
ie(juIi«d,sothatttaiiBe  destrlof  to  oontraot  there- 
for can  undorstandlngly  make  offen  for  Its  per- 
formaooe.  People  v.  Board  of  Improvement,  i8 
N.  Y.  m. 

A.  oontractor  who  fumlsbes  materials  and  sup- 
plies, etc.,  on  a  contract  made  without  obeervanoe 
of  the  preUmlnaiiee  of  due  advertisement  required 
bylaw,  cannot  recover  on  tbegroit:id  tbat  the  mu- 
nicipality baa  bad  Che  benefit  of  tbem.  though  It 
msy  be  otherwise,  If  the  dty  has  ooUt-ctod  by  legal 
SHewment  tbe  funds  Co  pay  lor  such  maCeilals. 
McDonald  v.  New  York.  BS  N.  T.  ES;  Nelson  v.  New 
York,  tB  N.  Y.  5S5,  reversing  5  Hud.  IBO. 

Where  the  municipal  charter  requires  tbe  ofBcera 
of  Cbe  olCy  Co  let  contracts  to  the  lowest  bidder,  a 
contract  made  In  vlolaUon  of  the  charter  req  ulre- 
menis  Is  null  and  void;  and  In  an  action  brought  to 
13  L.  K.  A. 


leoover  tbe  value  of  the  work,  tbe  city  may  plea* 
the  Illegality  as  a  defense;  and  neither  the  munkit 
palll?  nor  Its  snt>ordInBta  cdloers  can  make  a  valid 
oontraot  tor  such  work,  exoept  by  oomplylnr  with. 
Qw  lequliemenCB  of  the  law.  Addla  v.  Pittsburg. 
»Pa.n9. 

Tbstr  entire  anthorlty  to  let  ont  (he  work  on 
oontraot  Is  oonfensd  br  Ite  SCaCntA,  and  tbatBtat- 
nte  preaorlbes  how  anA  bow  only  they  eon  make  a. 
oonbacb  It  must  be  upon  pubtla  natloa,  be  open  to- 
oompeUtlDU  upon  proposals,  and  must  be  made 
with  the  lowest  bidder  appearing  upon  such  oom- 
peUUoo.  Any  other  contiaot  Is  wholly  unantbor- 
laed,  beyond  their  powen,  and  therefore  void.  R* 
%C«r, «  N.  T.  100;  IHlloD,  Ilun.  Oorp.  I  SB,  and 


le  law,  and  does  not  lose  h 

rroneoos:  and  tbat  he  knew  them  to 
be  erroneous  will  not  make  tbe  bid  traudulaot,. 
RelUy  V.  New  York,  111  N.  Y.  ITS, 

In  Wells  V.  Bumbam,  10  Wis.  lU,  It  was  held  ttat 
where  the  work  to  be  done,  and  the  manner  onA 
style  In  wbiob  It  Is  required  to  be  done,  and  the' 
materiata  to  be  used,  were  not  speolfled,  the  pro- 
vision ot  the  statnte  that  the  oontraot  must  be  let 
to  the  lowest  bidder  Is  not  compiled  with  and  the- 
contiaot  was  boM  to  bennll  and  void. 

In  People  v.  ButCalo  Oounty  OomiSn  <  Neb.  ISO, 
where  the  law  required  the  contntot  to  be  let,  after 
due  advertisement,  to  the  lowest  bidder,  no  plans- 
or  apoolHcatlons  were  submitted  by  the  commls- 
llonui?  on  which  bids  oould  be  based.  Oontracton 
were  directed  to  furnish  (>elr  own  plans  andapeot- 
floatiooa.  and  submit  them  n:>der  seal  with  thelt 
bide.  It  was  held  that  without  plans  and  apeolDoa- 
tloos  there  oould  be  no  oomp^Ove  bidding,  and  Uw- 
cootraot  was  pronounced  Invalid.  TO  thesamest- 
tect^  see  Boren  r.  Darke  Count;  Ooars.  El  Oht» 
St  m;  Btate  v.  Barlow,  tf  Mo.  II:  Bs  Bsger, »  H. 
Y.IOO. 


,:ib.Goog[e 


1881. 


toawt  Bsos.  HuDwua  Oo.  t.  Ebb. 


Anpb  T.  Cbtttraetiaa  Board,  SS  Bvb.  SIB:  Av- 
oAt  V.  Qleaton.  lU  H.  Y.  031;  Adii*  t.  iVHi- 
Xur^A.  85  P«.  8TO. 

Wben  Ibe  law  prescribes  tlie  mode  which 
county  comminioaeTa  must  purine  In  tbe  exer- 
eiae  of  tbdr  powen,  It  exclodea  all  other  modes 
ot  procedare: 

Sioux  Oitv  AP.R  Co.  T.  WaMnfftoit  Cavn- 
tf.  8  Neb.  43;  WooHntfy.  Btrry,  40  Ark.  SOS. 

Aji  lojmictioD  <■  the  proper  remedj  of  ih« 
propertj  owner  whoM  pioperty  Is  abodt  to  be 
taken  or  damaged  for  public  nse  without  oom- 
pensailon. 

Ex  partt  Martin,  18  Ark.  198;  On/ait  t. 
MemjAit  R.AL.  R.\(h.  51  Ark.  285;  NUmem 
V.  LttOe  Seek  J.  R.  Co.  4£  Ark,  US;  Hills, 
Em.  Dom.  180;  ifyon  v,  St.  Zoui*.  82  Ho.  897; 
LaeUand  t.  JTotM  Mimouri  B.  Oo.  81  Ho. 
IBl;  Arkaiuu  Biver  Paektt  Oo.  t.  SoTrdi,  SO 
Alt  466;  Tata  v.  JtilKCvka.  77  U.  S.  10 
Wall.  497,  1*  L.  ed.  984;  Hotbert  v.  St.  Louts, 
K.  a  AJf.B.Co.Vi  Iowa,  28. 

Tbe  lax  p«7«r  is  entitled  to  an  inJuDctioii 
against  the  making  of  illegal  contracts  t^  pub- 
lic officers. 

High,  InJ.  1251;  KitiA^  v.  Onion  Comt^ 
Oomn.  188  fod.  HO;  Bhinntr  t,  ^end^«>»(F]a.) 
8  U  R.  A.  SO,  39  Am.  &  Bog.  Corp.  Gas.  4J4; 
Taylor  v.  Pirn  Blfiff,  84  Ark.  fl07;  8tat«  t. 
Beater,  88  Ark.  4@;  Baraei  V.  WiUiam*.  08 
Ark.  SOB;  Worthm  t.  BooU,  84  Ark.  868; 
Button Countg a>mrt.Y.  TtmpUlOit, 61  tai.itS; 
Warren  Oeimlji  Agr.  J.  &  Oo.  r.  Barr,  OS 
Ind.  80;  Jaektoaport  t.  Watton,  88  Ark.  704; 
VoUon  *.  Bant&ett.  IS  HI.  618. 

Maitn.  0«orM  W.  Camth,  IT.  H. 
R<M«  and  O.  B.  Kob«.  for  appellees: 

ArUcle  7,  g  80,  of  the  Constilntion  pre- 
scribe* the  jurisdiction  of  tbe  county  quomm; 
and  the  LegtslaturB  can  neither  add  anything 
to  it  nor  tue  anythiDs  away  from  It, — all  the 
eouTti  of  this  Stele  being  courts  of  limited  Ju- 
risdiction, fixed  by  the  tenus  of  that  lu^- 

MiOtr  •*.  Beard,  8  Ark.  70;  Byrd  v.  Avtm, 
B  Ark.  710;  O^mIe  t.  (Xaibourne.  22  Ark.  884; 
Mtparft  AOit,  13  Ark.  101;  Vaaglm  t.  Harp, 
40  Xrk.  100;  Didard  t.  Nod,  S  Ark.  466;  Laf- 
fertti  f.  Day,  7  Ark,  262;  MarUn  v.  Foreman, 
18  Ark.  201;  SimptUad  t,  Wilkim,  6  Ark. 
818;  Volbg  Y.  Lawton,  0  Ark.  808;  Ruttell  t. 
Jarawnv,  88  Ark.  1»2;  WiUefoTdr.  State,  tS 
Ark.  67:  Wheat  t.  Bmtth,  60  Ark.  871;  Wor- 
tktn  T.  Badgttt.  83  Ark.  497. 

If  Ibe  foregoing  propoeitiOD  were  not  true, 
then  we  submit  that  the  law  relating  lo  bridges 
it  not  Involved  in  the  section  of  tbe  Act  limit- 
ing contracts  tbat  are  made  by  the  county 

Uantf.  Dig.  gg  497.  508;  Act  of  1B91;  Kin- 
my  y.  Pvlatkt  Counts,  8  DiU.  !i08. 

As  there  has'  been  an  appropriation  for  tbe 
bridge,  which  was  partly  unexpended,  the  con- 
tract is  valid. 

Acta  of  1U75,  OS;  AcU  of  1870,  115:  Uantf. 
Dig,  14S1;  Oo(de  t.  HamOton  Qnmtji  Comrt.  6 
McLean,  118;  StaU-<r.  Board^Pvblie  WorJu. 
86  Ohio  Bt.   409;  Endlich,   Interpretation  of 


In  the  CRM)  of  Important  public  works  no  tu- 
Jnncdon  should  Issne  unless  a  plain  case  for 
lelief  ismadft 

Sx  partt  MarUn.  18  Ark.  213;  MeEtroyf. 
18UR.A. 


.Kuww  Ottg,  91  PM.  Rep.  261;  1  High,  Inl 
g84. 

No  gronod  for  an  (n]anctloii  was  presentod, 
as  the  complaint  showed  that  the  damaga 
was  simply  a  question  of  dollars  and  oenlL 

Ba  parte  Fottor,  11  Ark.  804;  SUtmrtk  r. 
Sale,  88  Ark.  688. 

Hawlngwi^.  J.,  delivered  the  opinion  of 
tbe  court: 
This  appeal  presents  for  determination  three 

ritiona:  Ftrtt.  When  a  board  of  commi*- 
era  for  bnlldlng  a  bridge  across  a  ilream 
more  than  400  feet  wide  have  advertised  for 
and  received  bids  with  competitive  plana  and 
spedflcations,  can  It  adopt  a  plan  and  spedflc*- 
tion  thus  received,  and  accept  the  accompany- 
ing bid  f  Beeond.  Oan  such  board  make  a  con- 
tract for  bnilding  a  bridge  before  any  appro- 
priation therefor  bas  been  made,  or  wbra 
there  is  an  uaexpended  appropriation  "for  pre- 
liminary work,  eatlniates,  etc..  towatda  secur- 
ing sneb  bridge?"  TAthi.  If  such  board  Is 
about  to  make  such  a  contract,  will  a  conrt  of 


autlu>T)zed  lo  adopt  a  plan  and  speciflcatloa 
submitted  In  leaponae  to  such  notice,  and  to 
accept  tbe  accompanflacUd.  ButitlalDSisled 
for  tbe  appellant  that  this  Act  Is  aooonttltu- 
tlonal,  becanse  It  contravenes  section  IS,  art 
10,  of  the  OoDitltuttoD  of  the  Btale.  which  U 
in  the  following  words;  "All  contracts  for 
erectlngocrepalHcgpu  bile  buildings  or  bridges 
in  anv  coBDty,  or  for  maierials  therefor,  or  for 
providing  for  tlw  care  and  keeping  of  paupers, 
where  there  are  no  almshooaea,  ahall  be  given 
to  the  lowest  respoudbto  Udder  under  such 
regulations  as  may  be  provided  by  law."  The 
p(Aot  made  Is  that  the  Act  doea  not  admit  of 
competitive  Udding  in  awarding  contracts,  bat 
provides  •  plan  t^  which  tbe  lowest  bidder 
cannot  be  known,  oi  tbe  giving  of  oontracts 
confined  to  such  bidders.  Tlw  cocKItutlonal 
provlaion  was  deatgned  to  secnra  economy  in 
tbe  line  of  public  improvement*  to  which  It  re- 
lates. Extravagance  therein  might  arise  either 
from  tbe  Inaitention  or  Incompetency  of  tbe 
contracting  officer,  and  his  coDsequeot  failure 
to  obtain  lavorabte  oflen  for  contracts;  or  it 
might  arise  from  the  corruption  or  favoritism 
of  sncb  officer,  and  bis  consequent  refusal  to 
accept  favorable  olfen  wben'  made.  To  pre- 
vent estravaaance  from  tbe  first  source,  the 
plan  of  public  letting  is  adopted,  the  public 
iDtormedof  contracts  to  be  let,  sndilsself- 
frpst  and  rivalry  aie  sppealsd  to  for  proper 
offers  upon  tbem;  to  prevent  extravagance 
from  tbe  latter  source,  all  discretion  is  witb held 
from  Ibe  conlractlng  officer;  be  is  bound  to 
give  the  coctiact  to  tbe  lowest  bidder,  and  can- 
',  let  it  out  for  Individual  gain  or  as  a  reward 
._  another.  Tbe  method  prescribed  la  well 
understood,  clearly  deBned,  and  of  distinctive 
cbBTSClCT,  specially  adapting  It  to  s  cooserva- 
tlon  of  public  inlcreats.  It  embodies  three 
vital  priccjples.— an  offering  to  tbe  public,  an 
opportunity  tor  competition,  aad  a  Itasis  for 
an  exact  comparlMin  ol  bids;  and  any  itatutoij 
regulation  of  the  matter  which  excludes  oi 


AaxAirau  Sufbdo  Coubt. 


JdiiT 


Son*  oitber  principle  dwtroys  tbe  dUtiactlTo 
ncter  o(  tbe  ■ystem,  and  tbwarts  the  pur- 
pow  of  la  kdo[^n.  Any  uruigeiiieDt  wblcb 
ezcludw  competition  nniVenia  a  lettiiig  to  tbe 
lowest  bidder.  And  It  doe«  not  matter  tbat 
■acb  an  airaoffement  maintain!  tbe  form  of 
public  letting;  If  it  excludes  tbe  eHential  prin- 
dple  of  competition,  tbere  can  be  no  real  pnb>' 
He  letting.  Tbis  la  recognised  aa  ao  eMenti&l 
that  In  tome  cam*,  where  all  the  forma  whs 
preserTed,  buttbe  contracta  to  be  let  were  ao- 
cording  to  plana  protected  bj  a  patent  aad  tbe 
subject  of  a  monopoly,  It  waa  beld  tbat  euclx 
contracts  could  not  be  made  becauae  tbe  mo- 
nopoly prerented  competition.  1  Dillon,  Mud. 
Corp.  g  4a7,  and  cases  cited. 

Wben  a  contract  to  build  a  bridge  la  to  be 
let,  tliere  are  two  Unds  o(  competition  tbat 
may  arise:  jinf,  tbat  between  persons  dedrinE 
lo  build  dlnetentkindsof  bridges;  snd,  sewno, 
that  betweeo  those  desiring  to  build  the  same 
Und.  And  as  was  said  by  Jv^  CbrisUancy, 
In  discnsdng  a  provi^u  similar  to  tbat  under 
coneideration,  Oie  bUdloK  which  It  contem- 
plates la  of  Uw  latter  kind,— bidding  for  the 


e  pertlcular  thing,  to  be  done  accOTdioK  to 
(□e  same  specifications.  For,  savi  be,  no  olds 
for^dlfCerent  kinds  of  work,  ana  referring  to 


different  spectflcstionB,  could  he  recognised  as 
coming  in  competition  wlrh  each  other  lot  the 
purpose  of  determining  (he  lowest  bid  within 
the  requirement  of  this  section,  without  open- 
ing tbe  door  to  the  same  connoC  combinations, 
and  furnishing  fadlltlee  for  tlie  nme  fraudn- 
lent  prsctlees,  which  It  waa  the  purpose  of  this 

Jrovislon  to  prevent.    Atttfiim.  t.  Dtlroit,  26 
iicb.  aea 

As  tbe  competition  contemplated  Is  tbat  be- 
tween those  desiring  to  do  tbe  same  panicular 
thing  according  to  tbe  same  specifications,  Ii  la 
obrlonsly  essential  that  an  oijponunity  should 
be  given  all  persons  to  enier  into  competition 
for  the  speciflo  thing  which  Is  the  subject  of 
the  letting;  and  such  opportunity  cannot  be 
■florded,  unless  the  specific  thing  to  he  let  has 
been  determined  upon  and  made  known. 

The  Constitution  contains  no  express  provis- 
ions with  regard  to  plsns  and  ^edflcations, 
but  tbe  requirement  of  an  award  lo  the  lowest 
bidder  Implies  [he  further  reqiiirement  Ibat 
such  Information  shall  be  put  Wltbin  the  reach 
of  bidders  «b  will  enatile  tbem  to  understand 
the  offering  and  bid  intelligently,  And  enable 
the  representatives  of  the  county  to  know  who 
Is  the  lowest  bidder.  Detroit  v.  Hotmer,  79 
Mich.  881 

There  can  be  no  Intelligent  bidding  for  a 
contract  unless  all  bidders  may  know  what  the 
contract  Is;  sod  tbIs  cannot  be  known  unless 
the  plan  of  tbe  work  to  be  contracted  for,  and 
the  apeciflcalious  according  to  which  it  is  to  be 
done,  have  been  adopted;  for  tbej,  with  tbe 
price  to  be  agreed  upon,  go  to  make  up  the 

COntTBCL 

IntbecaseofAwwiv.  Darkt  County  Oomn., 
SI  Ohio  Bt.  811,  the  Supreme  Couriof  Ohio 
held,  under  a  Statute  embodying  tbe  provis- 
ions of  our  Constitution,  tbat  a  bid  could  not 
be  eDtertaloed  which  contemplated  work  or 
material  not  Included  in  tbe  plans  and  specifica- 
tions according  to  which  the  contract  was  of- 
fered. This  ruling  was  placed  upon  two 
grounds:  fini,  that  it  oould  not  be  known  who 
laUR.  A. 


was  the  lowest  Udder;  and,  tami,  that  tha 
contract  thus  bid  for  had  not  been  submitted 
to  com  petition. 

In  the  case  of  P»»fU  r.  Buffalo  Oountg 
Comn.,  4  Neb.  160,  the  Supreme  Court  of  Ne- 
braska, considering  the  question  upon  a  sim- 
ilar provlrion,  ruled  tbat,  from  the  necessity  of 
the  case,  plans  and   specidcttious  must  be 


counn  commissionen  advertised  for  plans  and 


counno 
speclncat 


and  no  basis  baa  been  fixed  on  which  to  make 
bids. 

In  the  case  of  B^br  v.  Sem  Tark,  6  Abb.  N. 
0.  51,  an  action  was  brooght  upon  a  contract 
with  the  city  to  recover  the  price  of  lumber 
furaiBbed;  and  the  noovery  was  resisted  oa 
the  ground  that  the  contract  was  invalid  bo- 


gregste.  The  court  said,  in  regard  to  the  pro- 
poaal  for  bids:  "  We  find  in  this  contract  that 
there  were  no  plans  and  specifications  as  n- 

n'  ed  bj  the  provlrions  of  the  Dock  Law; 
the  contract  waa  general  in  every  particu- 
lar: that  there  waa  no  wt^r  in  which  there  could 


qualities  of  timber  are  specified,  but  tbere  are 
no  quantities— no  amount  of  any  kind— specl- 
fled,  so  thst  there  could  be  a  comparison  of 
bids.  If  tbe  contract  syst«m  is  to  prevail,  it  is 
necessary  the  contract  should  beinsuchaform 
that  there  sbsll  be  what  is  called  '  competitive 
bidding.'  "  Illustrating  the  opportunities  af- 
forded  for  favoritism  and  fraud  where  con- 
tracts are  offered  upon  Indeflnlte  plans  and 
specifications,  the  court,  contiouing,  says:  "He 
[the  fsvoied  Udder]  puts  a  hlgb  price  upon 
that  of  which  they  want  a  good  deal,  and  a 
very  low  price  upon  that  of  which  they  want 
very  little:  and anotbermao bids conscieutious- 
ly,  supposing  they  want  an  equal  quantity  of 
each  character,  and  puts  reasonable  prices  to 
each  class  of  lumber,  and  he  averages  bis  price* 
accordingly.  How  are  you  going  to  compare 
those  blibf  If  you  foot  up  so  many  pieces  at 
so  much  per  (bouEHOd.  you  will  find  that  the 
one  will  be  loner  than  Ibeolber',  wbenltcomea 
to  be  filled,  tbe  first  will  be  found  to  t>e  In- 
finitely higher  than  the  other, —a  fact  which 
would  be  known  to  tbe  officers  of  the  depart- 
ment, in  consequence  of  their  knowing  how  the 
work  will  be  carried  on,  and  what  proportion 
of  Umber  of  tbe  various  kinds  would  be  fur- 
nished." Tbe  (»urt  concludes  that  without 
specifications  as  to  quality  and  quantity  of  the 
various  things  to  be  famished  uere  could  be 
neither  competitive  bidding  nor  comparison  of 
bids.     Id.  p.  7a 

An  Act  of  the  New  York  Assemblv  provide 
ed  that  every  bidder  for  canal  work  should  ao- 
company  his  bid  with  a  bond  conditioned  that. 
If  the  contract  should  be  awarded  him,  ha 
would  within  ten  days  enter  into  a  contract  for 
the  performance  of  the  worit,  upon  the  terms 


Fojcn  Bbo*.  UAxswAxa  Co.  t.  Eb& 


tncto  cbould  be  pieacribed  bj  tbe  boud  before 
tbe  bidding,  and  codM  not  be  afterwaidi,  P» 
pie  V.  Contraetitui  Board,  8tl  Barb.  510. 

Tlie  cbkrter  of  ttie  CII7  of  St.  Fwil  proTldad 
that  conincU  for  paving  tbe  atreet*  aboiild  be 
let  to  tlM  loweit  blddv  up 


T  upon  notice  of  tlieUme 


and  place  of  letting.  A  notice  called  for  pro- 
poaalB  for  two  cooincti  for  paving  different 
ptit»  of  a  street.  A  Ud  waa  offered,  iDd  ac- 
cepted, for  paving  Ibe  entire  rtreet  under  one 
contract,  ui  a  (uft  upon  the  contract  made  in 
pursuance  thereof,  the  Buprama  Court  of  HIu- 
neeots  m14:  "  No  blda  were  atked  for  nch  • 
contract  ai  that  made  wlib  the  pUIatift,  and, 
the  contract  let  not  being  the  lame  that  wm 
advertised,  the  acta  of  the  cilr  or  ward  offlcert 
in  m&klns  It  were  void,  and  created  nollabilitv 
on  part  of  the  defendant."  NoA  v.  81.  Paw, 
11  falnn.  174  (Oil  110).    We  are  coutrained 


advertJeed  tor  letting.  When  it  la  determined 
to  build  a  bridge  within  a  Klvea  time,  and  the 
location,  plana,  and  aperiflcatiooa  have  been 
adopted,  all  the  tenna  of  tbe  contract  aie  fixed 


b  the  thine  to  be  offered 
nniU  it  i*  formolaied  bj*  the  dellninc  of  tboae 
lerma  to  that  thej.  In  conneeiton  wlui  Um  Ud 
to  be  thereafter  accepted,  will  comprise  aoom- 
plete  contiACi,  there  Is  nothing  to  be  lA,  and 
nothinc  to  which  competitian  can  be  directed. 
It  is  idle  to  talk  of  competition  where  tbe 
Binds  of  hidden  are  not  directed  to  the  thing 
offered.  When  tbe  aub^ect  of  competition  & 
undeflned  and  uncertain,  and  left  to  be  mould- 
ed by  the  vnrtous  competlton,  ft  will  assume 
M  manv  forms  as  tbej  have  conceptions,  and 
eadi  wOl  Ud  upon  the  thing  of  his  own  crea- 
tion.—a  thing  upon  which  no  oUier  can  bid. 
But  tb«  absence  of  oompetilloo  la  not  the  only 
dtfflculty;  for  when  all  bids  are  upon  difl^cot 
things,  or  the  same  thine  differently  fashioned, 
there  it  no  basis  on  which  to  compare  them,  or 
by  wblcb  it  can  be  determined  with  certainty 
which  Is  tbe  lowest  bid,  and  anch  determlna- 
tloo  must  reat  In  the  dtscretlon  of  tbe  contract- 
ing board.  But  since  the  Constitution  was 
dwigned  to  wlthhc^  all  discretion  In  such  mat- 
ter*, and  thereby  remove  all  opportnnitlea  for 
fraud  or  favorUism,  any  ayslem  wblcb  de- 
volves such  discretion  Is  in  violation  of  its  pro- 
vlalona.  It  demands,  in  tbe  letting  of  con- 
tracts, a  basis  upon  wblch  bids  can  be  compared 
with  mathematical  preciBion,  and  which  leaves 
nothing  to  official  discretion  after  tbe  bids  are 
rcceivt^:  and  no  Act  which  provides  regula- 
tions for  letflng  without  this  nasla  csn  stand. 
If  different  ^aos  and  epedflcslioDa  were 
adopted,  and  bids  Invited  at  ihe  same  time  for 
eoatracls  according  to  each,  whether  tbe  board 
could  compare  the  bids  upon  different  ^aaa 
•obmiited,  and  accept  the  lowest  bid  upoa  the 
jdan  then  selected,— is  a  question  not  raised  or 
considered.  See  Atty-Om.  v.  Detroit.  26  Hicb. 
268.  We  only  decide  that  no  contractiiig  offi- 
cer or  tribunal  hat  any  autborltv  to  make  a 
contract  for  building  a  bridge  unless  tbe  same 
contract,  In  every  material  reapect,  bad  been 
18L.B.A. 


submitted  to  public  bidding,  and  that  thb  ra- 
quires  that  it  should  be  aabmttted  with  refers 


definite  plans  and  spedflcaltons.    Bnoh 
be  meaning  and  effect  of  tbe  constlta- 
tioad  provitioi),  la  the  Act  of  the  Legislature 


void  in  so  far  at  It  provides  that  tbe  board  of 
oommlsaloners  shall  advertise  at  the  same  time 
for  pbina,  ipectflcattons,  and  Udt,  and  aftei> 
wards  adopt  plans  anduicclficationsand  accept 
a  bid  thuB  obtained  f  Upon  an  ezamtnatlon  of 
the  Btattitea,  It  will  bo  seen  that,  whea  the  Act 
under  consideration  was  passed,  the  laws  in 
relation  to  bridges  as  well  as  county  buildinga 
aathorlced  the  advertisement  of  propcaals  on^ 
after  tbe  adoption  of  plans  and  specifications; 
a  slmnltaneous  advertisement  for  all  was  first 
brought  Into  tbe  Ststute  by  the  Act  under  oon- 
ddetation.  See  Hanaf.  Dig.  gg  4»e,  lOOSL 
This  Act  preserves  tbe  form  of  a  public  letting: 
but  for  what,  or  upon  what  bans,  sre  bids  in> 
vitedT  Tbe  coinmlsslonera  are  not  required  to 
advertise  for  bids  upon  a  ba^  fixed  by  them, 
but  each  bidder  is  invited  to  define  a  basis  for 
hi*  own  Ud.  It  is  plain  that  no  two  bid*  wiU 
be  made  upon  tbe  same  basis,  unless  by  acci- 
dent, and  that  there  can  be  no  competitloD 
among  blddort;  and,  when  the  bids  ate  re- 
ceivod,  there  is  no  standard  by  which  to  meei- 
ure  tliem,  and  therefore  no  means  by  which  it 
can  be  abeolotely  known  which  is  tbe  lowesL 
In  this  reject,  we  think,  the  effect  of  the  Act 
would  be  to  nullify  the  ContlltutioQ,  and  It 
cannot  be  sostalned. 

Construing  the  complaint  according  to  the 
established  rules  of  construction  la  this  State, 
we  think  It  Is  snffldeatly  alleged  that  the  board 
of  commissioner*  advertised  for  bids  on  a  con- 
tract, tbe  terms  of  whidi  bad  not  been  defined 
t^  the  adoption  of  plans  and  specifications,  and 
that,  aa  the  thing  to  be  let  was  not  dcQued, 
blddera  could  not  compete  with  each  other  in 
the  letting.  According  to  those  all^ations. 
wblch  are  admitted  to  be  true  by  demurrer, 
there  wat  nothing  to  submit  to  the  competition 
of  Udders,  no  letting  to  tbe  lowest  bidder  was 
possible,  and  tbe  steps  taken  would  not  author- 
ise the  county  court  to  moke  a  coniract,  or 
order  one  to  m  made,  and  Its  action  In  that  re- 
gard would  be  wltbout  jurisdiction  and  void. 

We  have  not  overlooked  the  allegation  that 
the  board  had  adopted  what  it  denorotosted 
"general  tpeciflcationa; "  but  ft  appean  from 
tbeadveniseraentof  thebosrd,  which  is  eihib- 
lied  with  the  complaint,  that  the  board  Invited 
proposals  and  competitive  plans  and  specifics 
tions  at  the  same  time,  stating  that  all  plana 
must  comply  with  the  general  specifications 
f  unilsfaed  oy  tbe  county.  It  thus  appears  that 
the  specifications  adopted  were  general,  and  not 
definite,  "General  speciflcattonB "  were  not 
sufficient,  but  it  was  essential  that  such  definite 
and  detailed  specifications  accompany  the  of> 
feriog  as  would  disclose  the  ihlng.to  be  under- 
taken with  circunutantlal  fullness  and  pre- 
cision. Tbe  building  of  a  bridn  according  to 
"  general  specifications  "  mlgbt  oe  carried  for- 
ward with  such  variety  of  detail  and  circum- 
stances as  to  affect  very  materially  Its  proper 
cost;  and  every  bidder  should  know,  not  only 
Ihe  general  plao,  but  every  particular  of  det^ 
and  dreumslance  which  could  affect  Ihe  cost 
of  tbe  work  or  the  advantage  of  the  contract. 
This  Is  necessary,  not  only  to  active  and  Intel- 
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llgent  eompetlUon  among  Udden,  bnt  alw  to 
•  cerUlD  Bod  proper  comparlBon  ol  bids.  Ad 
Kdvertisement  for  blda  for  buUdlofc  a  bridge  SOO 
feet  loDft,  80  feet  wide,  and  of  asuted  capadt; 
of  burden,  would  coDtain  " general  apectfica- 
tlons,"— If  tbe  words  are  Dot  (o  ooDtradliHorf 
a*  to  make  tha  term  meanlngleM,— if,  tai  n- 
tpooae  to  tbit  DOUce,  Wda  with  definite  plana 
and  apecificationi  were  retamed.  A.  mlgbt 
ofler  to  build  a  pMilooti  bridge  at  one  price.  B. 
a  awpension  bridge  at  aootber  price,  and  C.  a 
bridge  on  pien  at  anotber,  and  eadi  bid  might 
"  complj  with  the  geiwral  apedflcatlona;"  yet 
there  could  have  been  no  competition  amoos 
bidden,  and  there  would  be  no  baidi  by  which 
to  detennlne  with  Bafety  who  wai  the  lowest 
bidder.  Thia  auppoaea  an  extreme  case;  bat 
the  same  oondltiona  must  arise,  modified  only 
hi  degree,  wherever  the  plana  and  apedficadona 
adopted  sie  to  genera]  as  to  admit  of  any  sub- 
■tantial  rariety  of  detail  In  their  abaence.  As 
there  la  nothing  else  in  the  Act  of  IfWl  inhib- 
ited by  the  Constitution,  its  remaining  pro- 
visiODs  may  stand,  and  must  be  held  to  he  tbe 
kw.  Coofey,  Const  Llm.  gig  910,  311;  SaU  t. 
■KartA^  87  Ark.  890. 

S.  Upon  the  second  question  stated,  tbe  ap- 

Tellant  reilea  on  a  section  of  the  Act  of  Much 
e.  1S79  (Hanst.  TUg.  %  14S1),  which  is  aa  fol- 
lowa:  "So  oonntT  coort  or  agent  of  any 
vountT  shall  bNeeiter  make  any  contract  on 
4whalf  of  the  county  anleaa  an  appropr^rikm 
tias  been  preriously  made  tberetor,  and  li 
'wbolly  or  In  part  unaspended."  It  is  c»ii- 
teoded  that  this  Act  has  no  application  to  con- 
tracts for  bridges.  According  to  Its  terms.  It 
applies  to  an;  and  all  contracta  that  can  be 
made  by  the  county  conn  or  an  agent  of  the 
Gountyi  and  it  Is  ■  part  of  the  Act  which  pro- 
▼Idea  for  levying  taxes  and  appropriating  rer- 
enuca  for  budding  bridgea.    We  think  its  Ian- 

EiBge  and  connection  both  imply  that  it  was 
tended  to  r^ulate  such  contracts.  It  wsa 
urged  Id  the  argument  that  the  Constitution 
conferred  tbe  Jurisdiction  of  bridges  on  the 
county  court,  and  that,  if  tfaisAct  was  intended 
to  apply  to  contracta  for  bridgea,  It  would  be 
void  as  interfering  with  the  conMitnllonal  iu- 
risdicdon  of  that  court.  We  hardly  Ibink  that 
much  rell&nce  was  placed  on  this  ground,  and 
a  little  consideration  discloses  its  weakness.  If 
the  Act  is  void  for  this  reaaon  In  its  afntUcatlon 
to  coniracla  for  bridge*.  It  fa  void  to  all  re- 
spects, for  the  Jurisdiction  of  the  county  court 
Is  co-exlenslve  with  the  matters  to  which  such 
contracts  could  relate.  Bat  the  Constitution 
does  not  confer  on  tbe  county  court  unlimited 
power  In  regard  to  bridges:  It  only  vests  In  that 
couri  the  exclusive  jurisdiction  to  administer 
the  law  on  that  subject,  and  ao  long  as  this  la 

Srmitted  there  is  no  room  for  complaint. 
areover,  tbe  clatue  which  prescribes  that  such 
oonlnicta  shall  be  given  to  tbe  lowest  bidder 
provldee  that  they  shall  be  made  under  such 
regulations  as  may  be  provided  by  law  (Conat, 
§  16,  art  19);  and  tbe  validlly  of  a  aCatutory 
regulation  similar  to,  but  more  restrictive  than, 
tbe  one  under  coosideration  was  afBrmed  by 
this  court  in  the  case  of  Lawrenee  Oeunty  v. 
Coffman,  86  Ark.  641.    We  iblnk  the  Act  ap- 

filicable  In  making  contracts  for  bridges,  and, 
urther,  that  a  contract  to  build  a  bridge  is  not 
IS  L.  R.  A. 


anthcrlced  by  an  appropriation  Imt  "pnUm- 
inaiy  work,  eatimates,  etc.,  towarda  leeurlas 
sochtnWge."  It  la  the  policy  of  the  Act  to  re- 
qnire  the  ooncnrring  Judgment  of  tbe  levying 
court,  and  of  tbe  county  Judge,  that  a  bridge 
should  be  hidlt  before  a  contract  for  bolUing 
it  can  be  made.  When  tbe  levying  court  ntakea 
an  apiffopriation  to  pay  (or  one,  (hat  algnifles 
lis  favoraUe  Judgmeiit.  and  tbe  county  Judge 
may  afierwaras  signify  his  by  letting  uie  con- 
tract. But  we  do  not  tfaink  the  appropriation 
relied  on  rignUes  the  fovonble  Judgment  of  tbe 
levying  court  It  (•  more  reasonable  to  eou- 
dndetfaatlt  was  made  with  a  view  to  reaching 
-  dedaion  than  aa  the  annooncement  of  one 
lacbed.  Under  tbe  Statute  then  In  f<wce,  an 
examination  of  sties,  and  a  procurement  of 
piana  and  apedflcations,  were  pielimlnariea  to 
maUng  a  contract,  and  tbev  were  no  doubt  in- 
tended in  tbe  deslgnatioi)  of  the  ap^oprlatlon, . 
Soundings  and  enrreya  would  be  neceaaa^  to 
determine  whether  It  woold  be  [ffaclicabM  to 
build  at  any  desirable  locattoo,  aad  plans  and 
miedfications  would  be  needed  in  estimating 
the  probable  cost  of  the  work.    We  think,  from 


that  Information,  and  tt  might  lead  to  an  ap- 
pioprlallon  tai  building  the  brtdce,  or  to  a  de- 
lerminatlon  to  abandon  it  While  we  think  u. 
coDUmA  cannot  be  made  befoie  there  has  bees 
an  appiopriatioii  for  tt,  we  do  net  think  that, 
when  an  ajmropriation  has  be^  made,  the  con- 
tract will  IM  limited  to  the  amount  appro- 
priated. When  the  levrtng  eoorl  appnqirlaU 
any  sum  for  the  work,  UiataigBMeatneir  Judg- 

*  that  the  work  ahonld  be  done,  and  the 

ty  Judge  may  then  proceed  to  cootnct  for 
it  without  further  consnltlng  tbem;  tbe  only 
limitation  upon  hla  power  beiDg  found  in  other 
directiona. 
t.  The  ground  of  compUlnt  in  thIa  case  was 
It  that  the  contract  would  be  Inexpedient  or 
a  just,  or  that  tt  would  involve  an  extravagant 
outlay,  bat  that  it  waa  about  to  be  made  with- 
out authori^.  So  made,  it  would  be  void,  and 
could  not  properly  create  a  charae  upon  the 
taxable  properiy  ot  the  county.  Ifthe  contract 
should  be  made,  and  the  bridge  built,  its  cost 
would  either  be  paid  by  taxation,  or  tbe  con- 
tractor would  sustain  a  heavy  loaa.  Such  a 
contingency  would  necessarily  occasion  inju- 
rious embarrasament,  confusion,  and  coDteo- 
tlon  to  the  county,  Uie  tazpayen,  and  the  con- 
tractor, which  would  hen  been  avoided  by 
salt  before  the  compHattions  aroae.  We  can- 
not say  that  tbe  appellanta  could  have  obtained 
adequate  relief  by  certiorari;  for  the  want  of 
juriBdlclton  arise*  from  matter  Mort  tbe 
record.  The  remedy  by  appeal  ia  inadequate; 
for  the  law  doea  not  give  the  taxpayer  his  day 
in  court,  or  provide  that  be  may  appeal  without 
it.  Since  tbe  remedy  at  law  is  not  adequate 
and  complete,  we  ore  of  opinion  that  in  junction 
ts  the  proper  remedy.  WortAtrt  v.  Saott,  84 
Ark.  856;  High,  InJ.  g  1251,  and  cases  cited. 
If  tbe  viewB  herein  expressed  aie  correct.  It 
follows  that  the  chancellor  erred  In  sustaining 
the  demurrer  to  the  complaint 

The  judgvtmt  witl  be  rtttrted,  and  tlu  eaum 
Tmiandtd,  with  directions  to  overrule  the  de- 
mtirrer,  and  for  further  proceeding*. 
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1.  A  dlrMtlon  br  a  iMtator  ta  hk  will 
tUM  Ui  wits  "daU  fim  »ad  hold  the  propertT" 
when  ha  raHdM  wiU  mtwj  to  her  ths  fM. 

«,   AfbawIikihbMbMBCiTMibr»wUl 

a  nibaequeDt  olftme  dlroctlng  that  the  lAistee 
diallbaTe  "tha  •aleaontnd  of  the  [>Top«rtr"<li)'- 

A  nrlll  that  t««tmtor*« 

„_, 1  ba  Bold   whenevee  Us 

widow  BlMlliUraatukd  ths  proonds  jialdorvr  to 
lis,  and  tbM«be*hallluTe  power  to  Olspoee  of 
llie  Mue  bjr  iNqaeUh  or  ■■  ihe  d  trao  ti,  la  an  alao- 
loU  sitt  of  Uw  moBos  to  her. 

fOototMrSiUBL) 

APPEAL  I7  defendaiit  from  a  Jadgmeut 
of  tbe  CouM  of  Common  Pleu  forYorx 
■Coanty  in  &tot  of  plsinllS  in  an  actloD 
biou^t  to  recow  |iiiiiiiimIiiii  of  certmin  real 
^■late.     Rnemd. 

The  facta  fiiffldaDUT  appear  In  the  oplnioa. 

Mettrt.  Hora««  Kmtimf  and  V.  K.  Kw 

Mv,  for  appellBDt: 


property  fo  Botutown,  wbeta  I  now  reaide,' 
jiTM  a  fee,  and  tbe  next  danaa  doe*  sot  mean 
■to  leaaon  or  restrict  Um  eataf*  preTloaeiy  de- 
Tiaed,  bat  ratber  wm  idaced  Oere  to  ahow  abe 
-waa  ^ven  Ibe  aole  CMitrol  dnrlnr  her  lifetime. 
It  la  ratber  difllcnlt  to  eonoeiTa  bow  a  testator 
•oonld  STJDce  an  iDteotlon  to  gin  freater  pow- 
-ara  than  are  by  (bla  will  mated  b>  hia  widow. 

Bee  RaUrU  y.  Unger.  2  Pescaon,  HI. 

To  donbtte  loaolra  tbeqoertion  and  makea 

aUrw  r.  JMfaMmiA«,  72  Pa.  48;  MarUn 
J.  MeDtMt.  10  Pbilo.  IS,  BO  Pblla.  Leg.  Ink 
*t:  BoeMl  t.  Xidinger,  SI*  Fa.  S38. 

Even  If  it  be  a  gift  foe  life.  It  ii  wlthoat  any 
Hmliation  over  and  wttbont  the  EateireDtlou  of 
a  tnwiee.  There  ta  a  line  of  dedatosi  In  this 
Slate  wblcb  bold  racb  a  bequeM  it  abeolnte. 

MerktFi  App.  100  Pa.  288;  Smith't  Am.  33 
Pa.  »i  DidU^*  App.  80  Pa.  190;  aUkruUm't 
App.  45  Pa.  863;  Grotig*  BitaU,  58  PB-  489. 

It  la  never  to  be  preenmed  tbat  a  tcetaior  in- 
tend* te  die  iDleatato  of  any  portion  of  bla  es- 
tate, uid  where  be  itateB.ln  an  introductorj 
-dauae,  tbat  he  intends  to  dispose  of  bla  estate, 
tbat  intention  is  stated  and  notbiog  lesa  than  a 
•«lear  ominlon  makea  an  inteatacy  of  any  part 
of  tbe  estate. 

SeAHvar  t.  JfnyM-,  IS  Pa.  87;   MtrkeTt  App. 

A.  general  deTise  with  power  to  dispose  of 
'tbe  eofput  of  tbe  estate  carries  a  fee. 

Sewnd  B/^ifrmiA  Praby.  ChvreA  »,  Diibrow, 
^Pa.31»;  Awf  r.  i>iUm,8PbiU.8l;  Buloton 


T.  OoUttm,  28  Plttsb.  L.  ].  IBB;  OnM  *.  IFUiWii- 
«>n,  2B  Pa.  lOS. 

A  devise  for  life  with  an  absolute  power  of 
disposal  cariiei  a  fee. 

Morrii  V.  Plialtr,  1  WalU,  8SB;  JfwMlffiaii'* 
ataU,  SO  Pa.  400;  GroaftEitate.KVt..  &i. 

Mr.  Robert  I*.  Gfl»aon,foT  appellee: 

Whoever  claims  sf^iust  the  Law*  orDescent 
must  show  a  written  title,  which  tbe  cour^ 
with  satlsfactkra.  decides  to  be  tufflclent 

Lipman-i  Aff.  80  Pa.  184. 

Tbe  questioD  In  expoundlujt  a  «rlll  I*  not 
what  the  testator  meant,  but  what  1*  the  menn- 
Ingof  bis  words. 

Ulayton  T.  Clautati,  8  Binn.  484;  HaneoeVt 
App.  a  Cent.  Rep.  6S7. 112  Pa.  541. 

Qtiotut  in  vtrbii  nulla  tit  ttmbigutUu,  <M 
nvfia  tarpotitio  eontra  wrhafienda  at. 

A  will  must  be  M  oonatmed  a*  to  render 
every  part  of  It  effective.  Hie  restricting 
clnose  cannot  be  Ignored. 

3Ivtter'»Etlate,S8PK  821;  IJarman,  Will*, 
41B,  410. 

There  i«  no  residuaiy  clause,  but  its  omis- 
sion, even  though  accidental,  cannot  be  sup- 
plied. 

Carman't  App.  2  Pennyp.  888. 

The  rule  established  by  tbe  Act  of  April  6, 
1888,  is  that,  if  tbe  Intention  of  the  testator  to 
tbe  contrary  ap^iean  in  tbe  will,  tbe  Act  doea 
not  apply. 

BUreii  V.  PotOethvaitt.  n  Pa.  42;  BMttU  T. 
AfiftiVn-,  Bl*Pa.S26. 

Only  in  doubtful  case*  tbe  law  leans  in  ttvor 
of  tbe  first  taker  as  the  principal  object  of  the 
teatator'a  bonnty. 

Bmith't  App.  28  Pa.  S;  BMeaUr.  mrith.  Id. 
888. 

There  is  a  line  of  dediions  In  wbtcb  it  waa 
beld  tbat  a  life  estate  is  not  enlarged  by  even 
an  absolute  power  of  disposal. 

FUher  V.  StrbeU.  7  WatU  &  B.  88;  Jfiuset- 
man's  JErtdla,  8S  Pa.  468;  Paltaurtv  v.  Bergntr, 
-"  Pa.  149;  fioffner  v,  Wynkoop,  07  Pa.  182; 


_.  .  Oh.  J.,  delivered  tbe  oploloo  of 

tbe  court: 

We  agree  with  the  court  below  tbat  this  is 
a  close  case.  Its  solution  must  mainly  de- 
pend upon  the  proper  construction  of  tbe 
will  of  Htchsel  B.  Shaffer,  deceased.  Tbe 
testator,  after expresBine  bis  desire  "to  settle 
my  worldly  affairs,"  tbus  disposes  of  the 
real  estate  in  controversy:  "Also,  I  direct 
that  my  beloved  wife,  Anna,  shall  have  and 
hold  tbe  property  In  Bottstown  where  I  now 
reside,  said  Anna  to  have  tbe  sole  control  of 
the  same  during  her  lifetime,  and  at  tbe 
discretion  of  my  beloved  wife,  Anna,  she 
shallordermv  executor  to  sell  the  real  estate 
at  public  sale,  or  at  private  sale,  all  my 
real  estate  to  the  best  advantage  of  my  wife. 
And  I  hereby  empower  my  executor  to  make 
deeds  of  conveyances  for  the  same  as  fully 
as  I  could  have  done  In  my  lifetime,  and  the 
money  realized  bom  tbe  sale  of  my  real 
estate,  my  executor  shall  pay  over  to  my 
beloved  wife,  Anna,  and  she,  the  said  Anna, 
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■hall  hftTfl  power  to  dispose  of  the  wae  bj 
bequeath,  or  u  ahe  direcbi.  .  .  .  Also 
I  direct  that  raj  wife,  Abno,  eball  baTe  and 
hold  alt  my  Deraonal  property  tor  her  own.* 

The  learned  judge  below  held  that  the 
widow  of  the  (estator  took  bat  a  life  estate 
In  the  land,  with  a  power  to  compel  a  sale 
thereof,  and  to  appoint  the  proceeds:  and 
that  the  testator  Intended  to  die  intestate  In 
case  hie  widow  f^led  to  exercise  these 
powers. 

From  the  case  stated  it  appears  that  the 
widow  never  did  exercise  these  powers ;  the 
real  estate  In  cootroret*/  remained  unsold 
■t  Hie  time  of  her  death.  This  contest  is 
between  the  heir-at-law  of  the  testator  and 
the  eiecQlor  of  his  wife.     The  court  below 


A  careful  consideration  of  the  case  leads 
ns  to  a  diSereot  conclusion.  The  testator 
«Tidentl7  Intended  to  dispose  of  bis  entire 
estate.  He  was  chlldle«;  his  wife  was  the 
sole  object  of  his  bounty ;  there  is  no  other 
person  named  or  referred  to  in  the  will. 
The  fliat  sentence  of  the  will,  In  the  para- 
graph above  quoted,  carried  the  fee.  Be 
says  his  wife  "shall  have  and  hold  the  prop- 
erty in  Bottatown  where  I  now  reside," 
while  this  language  in  a  deed  would  not 
carry  the  fee  it  is  otherwise  In  a  will. 
Having  thus  given  the  fee,  what  was  there  to 
cut  it  down  to  a  life  estatoT  Admittedly 
nothing  except  the  next  sentence,  in  whiui 
the  testator  says:  "Said  Anna,  to  have  the 
sole  control  of  the  same  durinc  her  lifetime, " 
etc  But  this  was  mere  surplusage.  After 
giving  a  fee  it  cannot  be  cut  down  to  a  life 
estate  by  the  unnecessary  provision  that  she 
should  have  the  control  of  it  during  her  life. 
The  testator  may  have  thought  that  in  some 
way  which  he  did  not  understand,  his  ex- 
ecutor might  Interfere  with  ble  widow's 
enjoyment  of  the  property,  and  the  clause 
In  question  may  have  been  inserted  to  pre- 
Tent  this.     In  either  view  of   the    '""" 


the  executor  to  sell  the  property  whenever 
the  widow  shall  dliect,  and  then  follows 
this  significant  sentence  ;  "And  the  moneys 
realized  from  the  sals  of  my  real  estate,  my 
executor  shall  pay  over  to  my  beloved  wife, 
Anna,  and  she,  the  said  Anna,  shall  have 
the   power  to  dispose  of   the  aame  by  be- 

Jueath  or  as  ahe  directs. "  The  learned 
udge  below  construed  this  as  merely  a 
power  of  appointment  of  the  proceeds  of 
the  sale.  Wnereas  it  la  an  absolute  gift  of 
the  money,  and  the  superadded  power  of 
appointment  is  the  merest  surplusage.  It 
detracts  nothing  from  a  fee  for  a  testator  to 
■ay  that  his  devisee  shall  have  the  sole 


by  a  BuperQuous  authority  to  bequeath  it. 
We  have  hereachildless  testator  who  gives 
the  sole  Interest  In  the  land  Co  bis  wife. 
think  the  case  comes  within  the  &th  section 
of  the  Act  of  April  8,  1833,  which  declares 
"All  devises  of  real  estate  shaH  pass  the 
whole  estete  of  the  testator  In  the  premises 
devised,  although  there  be  no  words  of  in- 
18L.R.A. 


herltance  or  of  perpetully,  unless  it  appean 
by  a  devise  over,  or  by  words  of  limitation 
or  otherwise  in  the  will,  that  the  testator  in- 
tended to  devise  a  less  estate." 

The  win  of  Michael  Shaffer  contains  no 
devise  over,  nor  do  we  find  any  express  lim- 
itation of  the  estate  to  bis  wife  for  life  only. 
I  have  not  discussed  the  authorities.  It  is 
sufficient  to  refer  to  Morrit  v.  Phaler,  1 
Watts,  889 :  Mtimelman't  Silate,  SQ  Pa.  U9 ; 
Seamil  Rrform  Pretbv.  Gkurek  v.  DMmm, 
B3  Pa.  318 ;  Ontie't  mate,  68  Pa.  129. 

Thtjvdgmeni  it  retentd,  and  judgment  Is 
now  entered  in  favor  of  the  defendant  In  the 
case  stated. 


Jane  X.  WENOBRD'S  APPEAL. 


dsath  of  tlw  «MtetoF  uDdn  a 
log  the  estate  Into  monej  and  dlreoong  tlte  dls- 
trlbutloDotoDe  third  ot  It  In  equal  ttaaresBinoat 
tbe  ohlldiea  ol  teetaior^  son,  and  to  ease  of  the- 
death  of  anj  ahlM  before  ibe  parment  to  him  of 
hla  ibaTB,  stioh  stiare  to  be  dlvtded  between  Hi* 
■oTvlvois.  and  no  share  la  deveated  br  Uie  deatb 
of  a  legatee  before  aotusllr  raoel vine  It, 

(Ootob«rt,inu 

APPEAL  by  Jane  E.  Weogerd  from  a  de- 
cree of  the  Orphans'  Court  of  Cumberland 
County  disallowing  her  dalm  upcm  the  estate 
of  John  Weagerd,  8r.,  deceased,  for  a  legaoy 
given  by  Wengerd  to  claimaot'a  busbiDd  ana 
by  bim  willed  (o  ho-.    BeMntd. 

The  facts  sufficiently  appear  in  the  opinion. 

jr«««r*.  J.  E.  Baoralta  and  F.  E.  Belt>- 
boovwr,  for  ippellaDt: 

The  law  always  and  justly  favors  the  first 
taker  as  tbe  first  objectof  tbe  testator's  bounty 

and  will  not  perm" "•— '— —  * •' 

unless  It  cannot  b 

King  v.  tHek.  188  Pa.  6' 

88Pa.  5H:  e««n'«a(afe,  140P8.  i_ 

Ettatt.  40  Phlla.  Leg.  Int.  287;  lAtoe*  App.  » 
Cent  Bep.  SOB,  117  Fa.  14;  MvOer't  SMatt,  I» 


indicated  In  the  will." 

See  Coggia't  App.  1S4  Pa.  10;  8  Jarman. 
WilU,  p.  872:  BammaU  v.  Pfltotr,  16  L  J.  N. 
B.  Ch.  M;  Hvtchtov.  v.  Manniwton,  1  Ves.  Jr. 
362;  Martin  v.  MarUn,  L.  R.  2  Bq.  Cas.  408;. 
Minon  V.  BattUon,  L.  R.  X  App.  Cas.  428;  Qir- 
dittont  V.  Orted,  10  Bare,  487. 

The  rights  of  the  tegalee  could  not  be  defeated 
by  tbe  accidental  circumstances  of  tbe  caae. 

Law  V.  Thomjmm,  4  Buss.  91. 

Mr.  J.  W.  wetaol  tat  appeUee. 

P»xM»n>  Oh.  J.,  delivered  the  opinion  of 
the  court : 
Tbe  contention  in  this  case  arises  over  th» 


mt 


Wxx8sia>'B  Aftkai. 


»1 


followlDg  clanH  Is  tba  will  of  John  Wen- 
gerd,  deceaaed: 

"I  direct  mj  executon,  hereinafter  named, 
to  sell  at  public  or  private  sale,  my  house 
and  lot  on  the  naat  side  of  Penii  titreet  known 
aa  the  pastorage ;  and  for  tbe  pnrposA  of  en- 
abling them  to  do  BO,  I  hereby  authorize 
them  to  make,  execute,  acknowledge  and 
deliver  the  uecesearj  deed  or  deeda  to  graot 
and  convey  the  game  to  the  purchaser  or  pur- 
chasers thereof,  and  the  proceeds  of  tbe  said 
sale,  together  with  the  proceeds  of  alt  bonds, 
not^  and  cash  on  baud,  with  the  proceeds  of 
my  personal  property,  I  direct  my  laid  ex- 
ecutors, after  paying  the  legacy  hereinbefore 
mentioned,  my  Just  debts  and  funeral  eX' 
penses,  and  tbe  expenses  of  administration, 
to  divide  into  three  equal  shares,  which  I 
hereby  bequeath  as  follows :  viz.  :  to  Mary 
Oettle  one  third;  to  Elizabeth  Eozer  one 
third ;  and  to  John  Wengerd,  Harry  Wengerd 
and  Catharine  Wengerd,  children  of  my  son 
David  Wengerd,  deceaaed.  tbe  remainins  one 
third  to  be  equallT  divided,  between  them 
ahare  and  share  alike,  and  in  case  of  the  death 
of  any  of  the  children  of  my  son  David, 
before  the  payment  to  them  of  tbeir  said 
ahare,  then  to  be  divided  between  the  sur- 


monttia  after  tbe  death  of  the  latter.  He  had 
received  $200  r>f  hia  share  before  his  death. 
He  left  a  will  Id  which  he  made  his  widow, 
Jane  E.  Wengerd.  tbe  appellant,  hie  sole 
legatee  and  executrix.  She  now  claims,  un- 
der her  husband's  will,  the  balance  due  him 
under  the  will  of  his  grandfather.  The 
court  below  rejected  her  claim,  hence  this 

The  queatloD  ia.  When  did  the  legacy  to 
John  Wengerd  vest,  if  it  vested  atallT  And 
if  it  vested  at  the  death  of  the  testator,  was 
it  devested  by  the  accident  of  John's  death 
before  tbe  full  and  Baal  distribution  of  his 
grandfather's  estate?  That  the  executors 
regarded  his  interest  as  vested,  is  clear  from 
the  fact  that  they  paid  him  $200 


been,  prior  to  John's  death,  he  would  have 
hten  entitled  to  the  ahare.  Tbe  testator  had 
no  debta;  with  the  exception  of  a  house  and 
lot,  his  estate  not  otherwise  disposed  of  con- 
sisted of  cash  securities  and  money  which 
could  readily  have  been  dfstributea  almost 
immediately  after  his  death.  Tbe  account 
was  not  fliea  until  two  years  after  tbe  testator 
died,  and  then  in  obedience  to  a  citation. 
We  do  not  think  the  executors  can  defeat  the 
rights  of  a  legatee  by  delaying  distribution. 
Ia  considering  the  nire  question  whether 
a  legacy  Is  vested  or  contingent  regard  muat 
always  be  had  to  tbe  position  of  the  parties. 
Id  construing  a  will  where  the  bequest  is 
ambiguoua  the  Inclinations  of  tbe  courts  a 
always  towards  vesting  the  legacies.  Q)ffffi7i 
App.  liM  Pa.  10.  The  presumption  tbat 
legacy  was  Intended  to  be  vested  applies 
with  far  greater  force  where  a  testator  is  mak- 
ing provision  for  a  child  or  a  grandchild. 
than  where  the  gift  is  to  a  stranger,  or  to  a 
collateral  relative,  as  In  Savertliek'*  App. 
13  L.  R  A. 


108  Pa.  894  It  would  be  stralofng  a  point 
to  hold  that  thia  teatator  intended  that  hii 
grandchild  should  be  deprived  of  his  share, 
tbnugh  he  should  die  leaving  a  child  or  chil- 
dren, by  the  mere  accident  of  bis  death  the 
day  before  the  money  was  distributed.  This 
would  enable  an  executor,  under  some  cir- 
cui^stsnces,  absolutely  to  defeat  the  will  of 
bis  testator,  by  withholding  or  refusing  dis- 
tribution for  a  certain  period.  We  cannot 
assume  that  this  testator  intended  to  lodge 
such  a  power  in  the  hands  of  the  executor  of 
his  will. 

The  doctrine  of  this  State  from  the  time  of 
Carbinv.  Wiitan,  2  Aahm.  178,  has  uniformly 
been  that  a  bequest  of  personal  proper^ 
relates  to  the  time  of  the  testator's  death, 
unless  a  cootrair  intent  ia  clearly  Indicated 
in  the  will.  "If  any  Immediate  legacy  it 
given  without  specifying  a  time  for  payment, 
and  is  given  over  in  case  the  legatee  dies 
before  it  t)pcomeB  payable,  the  word 'payable' 
can  only  have  reference  to  the  death  of  the 
testator."  Jarman,  Wills,  809;  and  the  same 
learned  author  bats  In  vol.  8  of  the  same 
work,  p.  612:  "Executory  glfla  over  In  tlio 
event  of  legatees  dying  before  receiving  their 
legacies  have  given  rise  to  much  litigation. 
Actual  receipt  may  be  delayed  by  so  many 
different  causes  that  the  court  la  unwillingto 
impute  to  the  testator  an  intention  to  make 

tbat  a  condition  of  the  It ""  '  "" —   '" 

definitely  poatpone  the  i 
it." 

In  Sammta  v.  QUloa,  16  L.  J.  N.  8.  Ch, 
8G,  where  the  will  directed  that  the  fund 
should  go  in  equal  shares  to  testator's  chil- 
■■-jn  when  they  should  attain  twenty-one  years 
age,  but  in  the  event  of  tbe  decease  uf  any 
of  said  children  before  they  should  have  re- 
ceived or  become  posseBsors  of  their  share, 
said  atiare  was  to  go  to  their  children,  it  was 
held  that  those  who  had  attained  the  age  ot 
twtn'^y-one  took  vested  interests  even  though 
the}'  di«i  before  receiving  the  money.  Ii) 
nuttheon  V.  llantd-ngUm,  1  Ves.  Jr.  862, 
there  was  a  gift  over.  If  tbe  leestee  should 
die  before  he  may  have  received  it,  and  Lord 
Thurlowsaid:  'lam  to  compute  what  time 
would  be  sufficient  to  enable  these  parties  to 
receive  their  legacies.  It  Is  all  too  uncertain. 
Suppose  we  have  given  real  estate  In  the 
manner  vou  specify  :  it  Is  clear  tbat  It  will 
neither  depend  on  tl^e  caprice  of  the  trustee 
to  sell,  for  that  would  be  contrary  to  all 
common  sense,  nor  upon  his  dllatoriness :  in 
some  way  it  may  be  sold  immedialely  ;  but 
I  should  not  inquire  when  a  real  estate  might 
have  been  sold  with  all  possible  diligence,  ' 
for  it  might  be  the  very  next  day,  or  that 
very  evening,  and  therefore  the  court  always 
in  such  a  case  considers  it  as  sold  tbe  moment 
the  testator  is  dead ;  for.  where  there  is  a  trust, 
there  is  alwaya  considered  here  as  done  which 
Is  ordeied  to  be  done,  and  the  court  cannot 
measure  the  time. 

In  this  case  it  la  an  Immeasurable  purpose. 
I  can  do  nothing  with  it,  and  It  must  be  con- 
sidered as  vested  from  the  death  of  the  testa- 
tor." Martin  v.  Martin.,  L.  R.  3  Eq.  Cos. 
403;  Minora  v.  BnUison,  L.  R.  I  App.  Cas.. 
428.  and  many  other  English  cases,  hold  the 
same  doctrine.    The  onlv  case  cited  in  op- 


EAmju  Sui-BKiai  Codbt. 


JCLT, 


pMitioD  to  tbie  line  of  authority  la  Saeer- 
itiek'iApp.,tupra,  wWch.whUeft glvMColor 
to  tbe  appellee's  cootentioti.  difien  Id  some 
respect*  from  the  case  In  hand.  Tbere  the 
Mppellant  claimed  u  the  heir  of  htg  deceased 
wife.  The  clause  in  the  will  was :  "  Should 
BDf  of  them  die  before  tbe  dlstrlhuttoo  of 
tnf  estate,  without  heirs,  then  the  part  al- 
lotted to  such  ahall  be  divided  equallyamoiiK 


the  others  named. "  The  court  htld  that  th* 
words'*helrs'' meant  "chiidren,"  nnl  thattha 
appellant  was  not  entitled  as  heir  to  the  lee- 
acj.     The  whole  conteatton   was  over  ttus 

The  deeret  it  reterml  at  the  costs  of  the  ap- 
pellee, aad  it  is  ordered  that  the  record  M 
remitted  with  instructions  to  make  distribn< 
tlon  In  accordance  with  thia  opinion. 


KANSAS  6UFBBHE  COUBT. 


ATCHISON.  TOPEEA  ft  8ASTA  Ffi  B. 
CO..  P(ff.  in  Err., 

Samuel  A.  TBHPLB. 


. .  _' tnluiT  to  such 

■took,  be  ihould  (Ive  DOUoe  In  wiitlDg  to  soma 
ofBcer  of  tbe  raflroad  eomiMmr.  tx  tti  neatest 
staUOD  agent,  before  die  renioTal  of  tuiA  tCoA 
from  tbe  ptaoe  of  ddlTarr.    Id  an  aotlan  tm 


Mi  nMls.  when  tbe  ooodlilan  of  tbe  (took  a .  _ 
made  known  totbeKackmaaentof  titeraUrDad 
oompanj  at  tbe  plaoi      * 


KOTB.— Oontniat*  qf  tarrier  man  provld*  /or  na- 


la  the  Unttad  Btatea,  a  ooodltlon  oommonir  to- 
anted  br  oommon  cairkn  in  their  oontcaota  relates 
to  tbe  time  and  manner  of  pieaentliiK  olalma  for 
damaxei;  and  tbe  oourta  have  been  liberal  in  lua- 
taiolnc  mob  resulatlOM.    I«awm,  Carrleta,  lU. 

'  ar  h  bound  to  perform  tbe  eerrloe  npon 
--  nd  It  Is  a  daBceraoB  iMtltoj  to 
_  _  1  Itadt  eren  from  lie  full 
llabllltr  at  ooniaon  law,  bf  an  arUSoe,  to  tbe 
Injurr  of  tboee  wbo  ate,  tn  the  ordlnarr  oouise  of 
tnulDeaB,  oompelled  to  employ  Iti  services.  Fllle- 
brown  t.  Qrand  Trunk  R.  Oo.  U  He.  MB,  and  caMB 
Otted;  BlrMSOtn  v.  Dodd,  IS  N.  Y.  Ml;  Boutbani 
Bzii.  Oo.  r.  Moon,  H)  HlH.  89;  OmdorS  T.  AdaoM 
Bzp.  Co.  ■  Buali,  UM;  Jones  T.  Voortiees.  10  Ohio, 
MS. 

And  in  a  ease  where  one  of  tbe  coDdWoni  of  a 
telegtaph  oompany,  printed  tn  tbelr  blank  forms, 
wai  that  tbe  company  would  not  be  liable  for  dam- 
asee  in  any  ease  wbete  the  claim  wu  notpresenled 
In  WTltlnff  within  sixty  day*  after  eendlns  tiie 
memage.  It  wai  ruled  that  the  condition  wu  bind- 
ing on  an  employer  of  tlie  oompany  who  eent  bis 
toeaaage  on  Oie  printed  form.  Wolf  ~  '  " 
Teleg.  Co.  ffi  Pa.  n. 

Ilie  oondlUoo  printed  In  tbe  form  i 
a  reasonable  one,  and  It  wialield  that  tbe  employer 
must  Dake  olalm  aooordlng  to  tbe  condition  before 
be  oould  maintain  an  action.  Bzaotly  tbe  same 
doctrine  was  aoerted  in  Toung  t.  Western  D. 
Teleg.  Co.  t  Jones  ^  a.  aeo. 

BMrly  adjodioatlona,  notshly  that  of  Qould  v. 
BUI,  t  Bin,  ISS,  and  Jones  t.  Voorbees.  wpro,  were 
in  oontraTantlon  of  tbe  eetsbllshed  English  rule, 
nod  held  that  a  oomaon  earner  oould  oot  limit  hli 
labllltj  by  reeltab  in  the  oantraDt  of  carriage 
Which  woidd  abaolye  him  from  the  results  at  negli- 
gence, howerer  groaa.  Thle  doctrine,  bovever. 
most  be  regarded  as  bavlog  been  eipresalr  repudi- 
ated. Dorr  V.  New  Jersey  B.  Hay.  Co.  4  Saodf. 
ia>.  S  N.  T.  Legal  Obs.  U6.  11  N.  T.  MS:  Pubodi 
T.  Montentb.  ]3  Barb.  808 ;  Meroantlle  Mut.  Idb.  Co. 
T.  Cbaae,  1  B.  D.  Smitb,  US;  Peek  v.  North  BtaSord- 
thiio  B.  Oo.  10  H.  L.  Cas.  173.  4U:  Austlii  v.  Uan- 
ohester,  S.  *  L.  B.  Co.  11  Bog.  L.  ft  Eq.  S06;  Oarr  r. 
laooaahlra  «  T.  B.  Co.  T  Bioh.  TOT,  U  &ig.  L.  A 
BI1.ML 

The  weight  of  modem  adJudicaUoo  favora  tbe 
proposition  that  as  between  the  oarrler  sod  oon- 
algnor  an  ezprees  oootraot  la  valid  whiob  by  lU 
terms  and  itlpulatlons  limlta  the  retpooslbllltr  of 


the  carrier,  Ounden  A  A.  B.  Oo.  v.  Baldauf,  U  Pa. 
S7:  Alkenan  v.  nrgo.  K  N.  T.  Ht;  Walker  v. 
York  ft  N.  H.  B.  Co.  R  Car.  ft  E.  »V;  ailm  v.  Great 
Northern  B.  Oo.  21  Bog.  L.  ft  Bq.  WT.  U  C.  &  MT; 
Kimball  r.  Butland  ft  B.  R  Oo.  M  Tt.  SO:  Wallace 
V.  Matthews,  N  Oa.  SIT;  Beoo  T.  Hogan,  U  &  Hon. 
g^  Boberia  v.  Biley,  IB  la.  Ann.  IW  HobOe  ft 
a  B.  Oo«r.  Welner,  0  HiM.  Tffi. 

BoCrtetfonj  upon  the  r<0M  lo  Knxt  HoMttv; 

It  is  a  well-reoogniaed  prluolpla,  bowever,  that 
tbeee  exemptions  from  liability  must  Include  each 
only  as  are  Just  and  equitable  in  oontemplation  of 
law.  Peek  v.  North  BtatfonbhlM  B.  Oo.  10  H.  L. 
Cta.  173.  Oft  New  York  Oent.  B,  Oo.  t.  Lookwood, 
M  D.  &  IT  Wall  as.  n  L.  ed.  BT.  10  An.  B«.  M. 

AndttisBnileof  axlaodedapidloatlon  that  the 


abridge  bla  liability  aa  to  reUeve  bin  vlrtoaUy 
from  any  responsibility,  even  from  his  own  groM 
carelesmeasortbatof bkemployA  Boteaaefcnidy 
have  tbe  courts  enfisoed  this  |vlnolpla  ttkal  It  may 
w(dl  be  regarded  at  the  present  time  as  tonnlng  an 
exception  to  an  otberwlae  umvenal  rule,  whliA 
permits  a  reasonable  limitation  from  llahAlty.  Tbe 
cases  snpportbu  tbe  ayenMat,and  whtidi  refoae 
to  limit  tbe  llaUlltr  for  neKUgenoe  and  oareles- 
ness,  ara  aa  follows:  Oatndeo  ft  A.  B.  Oo.  t.  Bal- 
dauf, IS  Pa.  K:  Bolder  v.  Peon^vanla  fiL  Oo.  » 
Pa.  Mft  Pennsylvania  B.  Oo.  v.  Hendenoo,  O  Pa, 
316;  Fsroham  v.  Oamdeo  ft  A.  B.  Oo.  Ct  Pa.  Ol 
Lalng  v.  Colder,  B  Pa.  <TB:  BtDirtre  Tnnsp.  Co.  v. 
WaiosutU0110o.flSFa.U,tAm.BepL5U;  Knowl. 
ton  V.  Kle  B.  Co.  IS  Ohio  St.  M),  1  Am.  Bep.  Mt 
Graham  v.  Daiis,  i  Ohio  St,  SO^  WeWi  v.  Pltla' 
burgh.  Ft.  W.  ft  C.  B.  Co.  ID  Ohio  8t  TS;  Jonn  r. 
Yoorbeee.  10  Ohio,  US;  Michigan  a.  ft  N.  L  B.  Oo. 
T.  HmiOD.  BT  lud.  UB;  Adams  Bip.  Co.  T.  Ten- 
driok.  88  Ind.  ISO;  Ohio  ft  M.  B.  Oo.  v.  Selby,  IT  lad. 
471,  IT  Am.  Bep.  TIO:  Hedfield  SOhool  IHst.  v.  Boa- 
ton.  H.  ft  B.  B.  Co.  in  Haas.  SSft  Adams  Bzp.  Co. 
V.  Stettanere,  SI  lU.  ISt,  U  Am.  Bsp.  ST:  FlUebrown 
v.  Qiaud  Trunk  R.  Oo.  tS  Ble.  Ut;  Sagec  *.  Porte- 
mouth.  B.  ft  P.  ft  B.  B.  Co.  81  Me.  tEB;  KsstaVlUa  ft 
C.  K.  Co.  v.  Jackson,  A  Helsk.  BTl;  Ketohnm  v. 
Amerloao  M.  n.  Ezp.  Co.  Gt  Mo.  BW;  Kew  Orleans 
Mut.  loa  Co.  v.  New  Orlcau,  J.  ft  G.  N.  B.  Oo.  » 
La.  Ann.  30£;  Boutliem  Exp.  Co.  v.  Moon,  X  Hiss. 
IBS;  Bteele  v.  Townsend,  87  Ala.  S4T;  Berry  v. 
Cooper.  M  Oa.  E48:  Swlodler  v.  Hiniard.  e  Blch.  L. 
288!  FUnn  v.  Phjlad^pbla  ft  B.  B.  Co.  1  Hongt. 
(Del)  M-.  Paiwtnsv.  HonteaO,  IS  Barb-asti  Hoora 
y.  Bvau.  11  Barb.  UL 
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Atohibos,  Topsu  a  Bufta.  Fi  R.  Oa  t.  Tkmpul 


re  tber  h>d  mliwlsd  wlU>otkcr*bMk.or  torn 
raBOved  from  lb*  pbtM  oC  dertlaulaB,  and  » 

the  dalm  'weot  ol  ttie  isHrowl  oompuir  vlUifa 
four  d«7i  atMr  (be  mnoTBl  of  tba    -     ■   - 

■      "1-        .      - 
•  ttT«ai  to  tbe  imUnMtd  Mmpanjr, 
Htfd,  tBM  then  had  boeD  a  lUbitBiitlal  oomidl- 
■Doe  wKb  Uie  oontraot  npcm  tlie  put  of  th« 

ERROR  to  tbe  Diatrict  Court  for  FIdd^ 
County  to  rcTiew  •  Jadgmeol  in  favor  en 
{dalntUI  ta  an  action  brought  to  recorer  dam- 
ages for  injorica  to  llve-atcKk  wbile  In  defend- 
«iifa  poMeeslon  tor  tmuportatioii.  Affirmed. 
Tbe  facu  aufBdeotlj  appeu  lo  the  commi«- 
«l0Der's  opfntOD. 

Metm.  Omirs*  B>  Peek.  A.  A.  Hard 
«Dd  J.  O.  E^BJi,  for  pUintlff  In  error: 

The  oiml  notice  waa  not  a  mifScieDt  compll- 
«Dce  with  tbe  cMtdltlon. 

~   <tin  T.  Kama  Pae.  R.  Co,  IS  Kan.  410. 


Railroad  Companr  broke  the  contract  by  neg- 
lisently  and  Tiolentlr  atrlklng  tbe  car  m 
wEicb  tbe  alocfc  wu  being  transported  SKainat 


[olring 


Wbere  a  ibipper  fails  to  coniplj  wltb 

dlllon  to  the  contract  of  carnage  reqoirl 

•och  a  written  notice^  he  la  not  enilued 

apragut  t.  Mittouri  Pae.  A  Ob.  B4  Kan.  847. 
flee  alao  XamengaU  t.  WttHm  U.  TOeg.  Oo. 
17  Ho.  App.  207:  Weir  v.  The  Smem  Oo.  5 
Fbila.  BUi  CMf  v.  IRntorn  U.  TOtg.  Oo.  88 
Minn.  827;  UirOiborg  t.  Dintwre,  IS  Dalj, 
429;  Toungy.  Weilem  IT.  TOeg.  Oo.  %  Jonea 
A  S.  SH;  UniUd  Stalet  Brp.  Oo.  v.  Harrit,  01 
lod.  127;  &uMtn»  Jbp.  Ot.  T.  Bunmnttt.  H 
Uaa.  S68. 
Mr.  MOtoa  Bfowh,  tor  defendant  in  etm: 
Tbe  proof  ahowa  a  aabatantial  compHaoce 
with  tbe  pnrpoMa  of  tbe  contract.    It  gare  an 

yiortUDlQ'  to  tbe  Coiopeuy  for  ao  InKpectlon 
tbe  stock  before  tbey  were  mlogled  with 
other  anlmnla,  or  an  aaoutalnDient  of  the  dam- 
age*, olberwim  rendered  Impracticable.  The 
conduct  of  the  Compenj,  Its  asenta  and  em- 
plovfia,  amounts  to  a  waiver  of  any  delay  In 
giving  the  notice. 

JNm  ▼.  JTonaat  Aa  B.  Oo.  68  Ho.  814. 

The  law  as  given  by  the  lower  court  In  this 
case  la  aupported  bv  the  third  volume  of  the 
American  and  Bngllsh  Encyclopedia  of  Law, 
at  page  16. 

Upon  tbe  doctrine  of  negligence  enunciated 
by  the  trial  Judge,  see— 

Kania*  Fae.  A.  Co.  v.  Bemoid;  17  Ewi. 
»1:  Sanmu  Oity,  St.  J.  &  0.  B.  R.  Oo.  r. 
Xtuptoft.  80  Ean.  640. 

Oi'eon.  C,  filed  the  following  opinion: 
This  waa  an   action  for  ilamages,  com- 
menced   in  the  ."District  Court  of    Finney 
■County  by  Samuel  A.  Temple,   ag&iost  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 

Sny.     The  plaintiff  alleged  that  on  tbe  Slat 
y  of  Uarch,  IS87,  he  ebipped  over  the  c 
fendant'a    railroad    from    Eanaaa    City 
PlercevlUe,    Ean.,    a   bay   mare   and   thi 
'mnlea :  that  a  written  contract  for  the  trai 
.portation  of  the  stock  was  made,  a  copy  ol 
which  waa  attached  to  hla  petition ;  that  the 
38L.R.A. 


another  car,  and  thus  throwing  the  ammala 
tog^Jier  upon  the  floor  of  Uie  car,  and  Injuring 
them,  Tesultlng  In  the  death  of  tbe  mare  and 
the  crippling  3L  the  mules ;  tliat  the  condition 
of  the  stock  was  made  known  to  the  agent  of 
the  Hailroad  Company  at  Pierceville  while 
they  were  in  the  car  at  the  station ;  that  tbe 
agents  inspected  the  stock,  and  consented 
and  requeated  that  the  mare  and  mulea  be  re- 
moved from  tbe  car,  and,  after  such  removal, 
and  before  they  bad  been  Intermingled  with 
other  atock.  Inspected  the  injured  animals; 
that  before  bringing  ault,  and  after  the 
death  of  the  mare,  written  notice  was  given 
to  tbe  defendant,  through  ita  agent,  ^  the 
plaintiff's  claim  for  damages,  liie  contract 
of  shipping  contained  t£e  following  con- 
dition: "And  for  the  consideration  before 
mentioned  said  party  of  the  second  part 
further  agrees  that  as  a  condition  precedent 
to  his  rignt  to  recover  any  damages  for  loaa 
or  Injury  to  aald  stock  be  will  give  notice 
in  writing  of   his  claim  therefor  to  some 


and  before  said  atock  ia  mioKled  with  other 
atock."  The  defendant  filed  a  general  de- 
nial, and  for  a  further  defense  alleged  that 
tbe  plaintiff  had  not  complied  wltb  the  con- 
dition precedent  in  the  contract  for  trans- 
portation requiring  "written  notice  of  the 
claim  for  damagea.  The  defendant  filed  a 
demurrer  to  the  plaintiff's  evidence,  which 
was  overruled.  No  evidence  was  introduced 
upoD  the  part  of  the  defendanL  The  Jury 
returned  a  verdict  for  tbe  plaintiff  for  the 
sum  of  |845.  A  motion  for  a  new  trial 
was  overruled,  and  Judgment  waa  rendered 
on  tbe  verdict.  The  plaintiff  In  error  bring* 
the  record  here  for  review,  and  the  principal 
aasignment  ol  error  is  that  there  was  not  such 
a  Bul«tantlal  compliance  with  the  condition 

Srecedeut,  as  to  a  written  notice  of  s  claim 
)r  damagea,  tmder  tbe  contract,  as  to  entitle 
the  plaintiff  to  recover. 

Complaint  is  made  that  tbe  court  refused 
certain  instructions  asked  for  by  the  defendant 
In  error,  to  the  effect  that,  if  the  plaintiff 
did  not  give  a  written  notice  of  bis  claim  for 
damages  to  some  offlcer  of  the  railroad  com- 
panv,  or  its  nearAt  station  agent,  before  the 
stock  was  removed  from  the  place  of  destina- 
tion or  place  of  dellverv,  and  before  tbey  wero 
mingled  with  other  atock.  then  their  verdict 
should  be  for  the  defendant.  Further,  that 
if  they  should  find  from  the  evidence  that  the 
plaintiff  did  not  serve  upon  the  defendant  a 
written  demand  for  damages  for  Injury  or  loss 
of  the  mare  in  question  until  April  7,  188T. 
after  the  death  of  the  mare,  and  her  removal 
from  tbe  place  of  destination  or  delivery,  or 
after  the  animals  had  mingled  with  other 
stock,  then  their  verdict  should  be  for  the 
defendant.  We  think  tbe  instruetlons  re- 
quested were  properly  refused.  Upon  thli 
branch  of  the  case  the  court  instructed  the 
jury  as  follows:    "Tou  are    Instructed   that 


B  BOFSCHB  CoVWt 


tba  Rallroftd  Company  has  &  rigbt  to  limit 
tbeir  responsibilities  to  the  owners  In  the 
c&iTjiDg  of  stuck  or  goods  bf  a  flpecUI  con- 
tract, so  lODg  as  the  limitation  does  not  aSect 
their  liablllt;  on  HCCOunt  of  neellgence  or 
mlBconduct  PlsIntiS  further  Alleges  that 
the  animals  were  Temoved  from  the  car  in 
which  the  injury  was  sustained  bj  the  ad«ice 
and  with  the  knowledge  and  tiie  consent  of  the 
emplojte  of  the  defendant  prior  to  tbe  time 
that  written  notice  was  given  of  an;  claim 
of  dsmaee  because  of  said  Injuries.  Should 
you  find  rrom  the  testimony  that  the  animals 
were  so  removed,  and  that  uie  mare  died  from 
the  injuries  so  received,  and  that  the  mulea 
were  injured  BO  as  to  be  depreciated  in  value, 
and  that  tbe  death  of  the  mare  and  tbe  In- 

Iuriea  to  the  mulea  were  caused  by  the  care- 
essness  and  negligence  of  the  agents  and 
servants  of  the  defendant  Companv,  and  that 
the  Company  had  a  good,  fair,  ana  reasonable 
opportunity  to  examine  and  Inspect  all  of 
•uch  stock,  and  to  know  of  Its  condition  after 
It  was  removed  without  unreasonable  Incon- 
Tenience,  you  will  then  find  that  the  service 
of  the  notice  of  application  for  damages  was 
made  In  due  time,  and  that  the  Company  is 
not  absolved  from  tlability  because  of  the 
fact  that  the  'written  notice  introduced  in  tbe 
teslimony  was  not  served  upon  the  atation 
agent  or  other  employfi  of  the  Company  named 
In  said  contract  prior  to  tbe  removal  of  tbe 
stock  from  tbe  car  at  the  place  of  destination. 
Tbe  purpose  of  such  notice  Is  that  the  Com' 
panv  mar  have  a  fair  and  reasonable  oppor. 


its  management  before  It  shall  be  pta(«d 
beyond  Its  reach  or  beyond  the  poMibiliiy 
of  certain  identification." 

The  court  stated  the  law  correctly.  Tbe 
plaintiff  in  error  seems  to  rely  upon  the  cases 
of  Ocgsin  V.  SanMoi  Pae.  B.  Co. ,  18  Kan.  116. 
and  SpFogut  v.  Mittoari  Pae.  B.  Go.,  S4  Ean. 
803.  In  the  former  case  no  written  notice 
was  given  for  more  than  a  year  afier  the 
cattle  were  injured,  and  in  tbe  latter  case  no 
liotlce  was  given  before  suit  was  commenced. 
In  tbe  case  wfore  us  written  notice  was  given 
within  a  few  days  after  the  stock  arrived  at 


Plercevllle,  and  before  the  mnlet  werv  taken 
from  the  place  of  destination.  While  the 
carrier  may  etlpulate  by  contract  that  notic* 
of  a  claim  for  damagne  shall  be  given  within 
a  specified  time  in  order  to  be  vUld,  stfll  the 
construction  upon  snob  stlpulatloiiB  must  bo 
reasonable,  and  adapted  to  tbe  circumstances 
ol  each  case.  8  Am.  &  Eng.  Bnuyclop.  Law, 
IB.  This  court  said,  fn  the  case  of  Goggifi  v. 
Eaiuai  Poc  R.  Oo.,  mpra:  'Of  course  It  !■ 
not  understood  that  by  the  phrase  'before  or 
at  tbe  time  the  stock  is  unloaded, '  It  must 
be  the  Identical  moment,  but  so  Immediately 
that  the  object  soogbt  by  the  notice  can  be 
attained.  Nor  would  such  a  notice  be  reason' 
able  In  the  case  of  an  ordinary  shipper  who 
did  not  accompany  and  superintend  hfa 
stock,  nor  would  it  probably  prevent  a  re- 
covery for  Injuries  sustained  which  could 
not  readily  be  seen,  and  actually  should  not 
be  discovered  till  the  time  for  giving  the 
notice  bad  expired. '  JUm  t.  Kataa*  Foe.  B, 
Go.  68  Mo.  814.  Otisti  v.  ».  Lmu*.  K.  O. 
*  If.  B.  Co.  6e  Ho.  029. 

It  is  claimed  that  tiie  court  erred  in  per- 
mitting a  witness  for  tbe  plaintiff  to  testify 
to  a  conversation  had  with  some  employG  at 
tbe  Railroad  Company  at  Argentine,  where 
it  seems  tbe  stock  was  Injured.  lb  thll  con- 
versation the  employ6  told  hfm  how  tbe  ac- 
cident had  occurred ;  that  there  had  been  a. 
jam.  and  the  stock  had  been  injured.  The 
evidence  may  not  have  been  competent,  but 
we  fall  to  see  how  the  Railroad  Company 
was  prejudiced.  It  was  established  that  tbe 
car  and  stonk  were  in  good  condition  at 
Kansas  City.  When  nest  seen  at  Argentine 
the  mare  and  mules  were  Injured,  and  the 
car  damaged.  There  waa  no  controversy 
about  there  having  been  an  accident,  and  tbe 
statement  of  the  employ^  of  the  Railroad 
Company  was  immaterial  error.  We  need 
not  notice  the  other  errors,  as  they  are  of  the 


Per  Curi&m:. 

U  it  »o  ordertd. 

All  tbe  Juiticet  concur. 


TENHE8SEB  SCPBBME  COURT. 


Tba  dn^  to  keep 
locomotive  alwi^w  upon  the  lookout 
aJiead"  Impoeed  upon  every  rallroaa  oompaar 
b;  Mill.  A  T.  Code,  I  1S88,  In  default  of  whloh  It 
Is  br  leoaonUSamade  icaponsible  for  all  damHg^i 
from  accident  or  oollliloo,  Is  absolute  and  renders 
the  companr  liable  for  all  aooldenu  hsppeolns 
While  It  ll  runnlns  a  train  with  tbe  locomotive  at 
tbe  rear,  wliether  It  baa  a  lookout  upon  the  front 

(MajO^MM.) 


ERROR  to  the  Circuit  Court  for  Shelby- 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  bronghl  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have  re- 
sulted from  defendant's  failure  to  comply  wltk 
statutory   requirements  as  to  lookouts.     Af- 

The  facts  are  staled  in  the  opinion. 

Mr.  W,  O,  Wea.therford  for  plaintiff  In 

Mr.  Joha  H.  Watklna  for  defendant  In' 


I,  J.,  delivered  tbe  opinion  of 

The  defendant  in  ei 
against  the  Little  Hock  &  Hemphia*; 
Company  for  $1,S00,  damages  for  Injuries 


Lrma  Bock  A  Mzmphii  R,  Oo.  t.  Wuaov. 


north  of  Uarket  Btreet,  duriDg  the  .  .„ 
October  10,  1689,  &nd  nblle  the  employ^*  of 
Uw  Company  were,  by  meaiia  of  an  engine 
in  the  rear  of  k  train  o(  dIds  can,  piuhlnf 
the  train  Into  the  Company's  yard  south  of 
Market  Street.  The  front  car  of  this  train 
ran  over  Wllaon,  causing  the  toes  of  one 


trtlal  loss  of  the  otlier.     By  consent  of 

^»  lory  waswalred,  and  the  case  tried 

by  Bim.    W.   D.    Beard,  aittlng  ta  ipeclal 


parti 


Judge  in  place  ot  Judt»  Eitee,  who  was  In- 
competent. His  finding  of  law  and  facts 
and  Judgment  thereon  were  reduced  to  writ- 
ing, and  so  given  oa  demand  of  parties. 
They  are.  In  substance  and  effect,  toat  the 
Railroad  Company  was  gnllty  of  negligence, 
which  proximately  caused  the  injury,  in 
failing  to  keep  a  lookout  at  some  plaoe  on 
the  front  car  of  the  tnln,  or  on  the  {rround, 
either  in  ^ont  of  the  car,  or  on  the  side  and 
■0  near  the  road  that  he  could  command  a 
riew  of  the  road-bed  In  front  of  the  morlng 
train ;  that  a  lookout  to  placed  could  have 
discovered  Wilson  tn  time  to  have  prevented 
the  accident,  notwithstanding  Wilson's  neg- 
ligQioe  in  being  there,  and  so  the  Company 
was  responsible  for  failure  to  take  this  pre- 
cantion,  which  be  held  evidenced  a  lack  of 
leasonable  care  and  prudence.  The  plain- 
tiff's negligence  was  considered  In  mitigation 
of  damages,  and  recavery  only  to  amount 
stated  was  allowed.  The  Bail  road  Company 
appealed,  and  assigned  errors. 

It  is  not  necessary  to  state  them  In  detail, 
because  the  determination  of  one  question 
•ettles  them  all,  so  far  as  they  relate  to  the 
Jud^ents  on  tha  verdicts.     But  there  Is  a 

Ereliminary  one  proper  to  be  noticed.  It 
I  th^  the  court  erred  In  snstaining  a  de- 
murrer to  the  second  plea,  because  tho  dec- 
laration  showed  the  accident  within  the 
limits  of  the  City  of  Hempbls  and  therefore 
the  Statute  to  prevent  accidents  on  railroads 
(Hill.  &  Y.  Code,  g  1298)  does  not  apply. 
'This  Is  an  erroneous  assumption.  We  have 
held  In  a  case  at  this  term  the  contrary  of 
this  proposition.  We  repeat  the  holding 
here,  Dut  content  ourselves  by  a  reference  to 
that  case,  without  repetition  of  its  assign- 
menL  Eaitenbnirger  ▼,  Ziano  (Tenn.)  afUt, 
186. 
The  material  question,  as  Indicated,  as  de- 


to  a  train  in  which  the  enslne  Is  In  the , 

Uie  argument  upon  this  being  that  tlje  Statute 

firovides  that  tne  lookout  sbnll  be  upon  the 
Dcomotlve  ahead,  and  only  contemplates  the 
placing  of  a  lookout  ahead  when  the  locomo- 
tive is  leading,  Instead  of  following,  the 
train ;  and  this  appears  to  have  been  the  view 
of  the  circuit  Judge,  because  he  did  not 
predicate  thellaollity  cf  the  defendant  upon 
the  failure  to  observe  the  statutory  precau- 
tloQB,  but  upon  the  due  observance  of  com- 
mon-law duty  to  exercise  reasonable  care  and 

There  is,  of  course,  a  manifest  difference 
tn  the  situation,  as  respects  the  view  taken 
«f  the  law  to  be  applied.  If  the  Railroad 
IS  L.  B.  A. 


Company  was  liable  for  failure  to  observe 
statutory  precautions  at  all,  the  burden  of 
proof  Is  on  it  to  show  that  It  did  observe  them 
(Code,  g  1800),  and,  it  it  falls  to  show  this, 
It  is  liable  (g  1290),  notwithstanding  the  neg- 
ligence of  Uie  Injured  party,  which  can  only 
go  in  mitigation.  If,  nowever.  It  was  not  a 
case  in  which  the  statutory  precautions  were 
required  to  be  observed  because  of  the  situ- 
ation or  order  of  arrangement  of  the  train. 


tn  bar  of  the  action,  aa  at  common  law,- 
about  the  only  difference  which  our  Statute 
occasions, —for  we  have  repeatedlv  held  that 
Its  precautions  suggested  were  only  those  in> 
dicated  by  the  wisdom  and  prudent  require- 
ment of  tne  common  law.  In  cases  where  the 
Statute  Is  now  applicable.  In  thoee  cases, 
however,  where  It  Is  not  applicable,  the  omu 
of  proof  remains  as  it  was,  and  the  effect  of 
contributory  negligence  continues  the  same 
as  it  was  at  common  law.  But  it  is  obvious, 
as  has  been  often  held,  that,  if  the  court  ap- 
plied the  right  rule  of  law,  It  is  immsterlsl 
upon  what  consideration  It  was  done.  If, 
then,  In  fact,  the  t3tatui«  applied,  the  ruling 
of  the  circuit  Judge  was  right,  to  the  effect 
that  the  plaintiff's  negligence  did  not  bar 
the  action,  and  we  must  therefore  determine 
that  question. 

The  argument  that  the  Statute  doee  not  ap- 
ply, because  the  engine  was  in  the  rear  of 
the  train  instead  of  In  front,  and  that  conse- 
quently a  lookout  ahead  on  the  locomotive 
Is  dispensed  with,  proceeds  upon  the  errone- 
ous assumption  that,  If  the  Hallroad  Com- 
pany, for  convenience  or  otherwise,  takes  the 
engine  from  the  front  end  of  the  train,  and 
uses  It  In  the  rear,  or  at  some  other  place  In 
the  train,  a  lookout  Is  dispensed  with  in  front. 
This  is  manifest  when  we  look  to  the  object  of 
the  Statute.  It  contemplates  an  engine  In 
front,  with  perfect  heaa-light,  a  bell  to  be 
rung,  and  machinery  for  blowing  the  whistle, 
reversing  the  engine,  and  taking  the  precau- 
tions indicated  in  the  special  and  general 
terms  of  the  Statutes,  Including,  of  course,  a 

8 lace  for  the  lookout  to  be  and  an  engineer, 
reman,  and  some,  other  person  always  there 
as  a  lookout.  Now,  In  case  the  engine  had 
been  In  Front,  and  Its head-lightor machinery 
for  alarm  or  stopping  taken  away  from  it, 
or  the  lookout  taken  off  of  It,  it  would  not 
be  denied  Chat  the  Company  was  liable ;  but 
because  the  Company  had  taken  not  one,  but 
all,  of  these  things  away,  the  argument  U 
that  It  escapes '  statutory  liability.  Thus 
stated,  it  seems  perfectly  msDlfest  that  the 
proposition  Is  erroneous.  Putting  it  tn  other 
words,  it  is  that,  although  the  Railroad  Com- 
pany could  not  take  away  any  one  of  these 
and  avoid  liabtlitv,  it  could  take  tliera  all 
away,  and  do  bo.  That  the  whole  includes 
all  of  its  parts  is  a  proposition  not  more  axio- 
matic than  that  all  the  parts  are  necessary  to 
make  up  the  whole.  If,  therefore,  observ- 
ance of  the  Statute  as  a  whole  consists  in 
keeping  an  engineer,  Qreman,  or  other  person 
upon  the  locomotive,  always  upon  the  look- 
out ahead,  in  order  that  objects  appearing 
on  the  track  may  be  discovered,  and  the  otbei 
precautions  taken  for  which  the  Statute  pro- 


PnrMSiLTAau  Buntm  Ooui*. 


Oor, 


Tides,  It  follows  that  sll  tbeM  things  *n 
neceesarv  to  be  KTerallj'  done,  Id  order  that 
the  whole  Tequlrement  be  complied  with. 
The  lootiout  must  be  kept  ahead,  on  the  lo- 
comotive, and  the  locomotive  must,  of  course, 
be  kept  there  for  him  to  be  upon,  or  he  can- 
not be  upon  it,  and  kept  In  the  place  required. 
The  keeping  of  the  locomotive  there  is  there- 
fore one  of  the  psrts  of  the  observance,  like 
all  others  absolutely  essential  to  constitute 
the  whole  observance.  And  the  same  Is  true 
as  to  other  thioKS  not  specifically  mentioned 
as  included  within  the  purpose  of  the  Stat- 
ute, and  which,  bf  construction,  hsve  been 
held  essential ;  ss  a  head-llEht  for  night  use 
on  running  tnlns.  Bo  of  those  things  men- 
tioned in  the  Statute,  and  properly  belonging 
to  the  engine,  and  parts  of  \ia  machinery,  as 
thewhlstleandbell.  These  must  be  ahead  or 
in  front  of  the  train,  because  it  is  not  con- 
templated that  collisions  will  occur  In  the 
rear ;  nor  would  the  Statute  be  met  by  hav- 
ing a  light  and  a  lookout  In  front,  while  the 
engine  fs  Id  the  rear.  The  Statute  inl«nds, 
not  a  lookout  as  a  formal  matter,  but  a  look- 
out on  the  locomotive  in  front,  and  the  ms- 
chiuerv  and  appliances  on  It  at  hand  and  In 
tmmealste  control,  so  that,  as  soon  as  an  ob- 
ject appears,  the  observance  of  it,  and  the 
attempts  to  avoid  collision,  may  be  prompt 
and  Immediate;  for  tn  the  majority  of  cases 
tbey  must  be  so.  If  they  serve  any  purpose. 
Touave  a  lookout,  with  a  lantern  in  front. 
watching  In  a  dim  light  for  an  obstruction, 
which  could  only  be  seen  a  few  yards  off, 
and  then  signaling  an  engineer  la  the  rear, 
to  ring  a  bell  or  blow  a  whistle  far  away 
from  the  object,  and  take  such  precaution  as 
could  be  then  and  there  done  to  avoid  an  sc- 
cident,  would  be  practically  to  provide  for 
accidents  Instead  of  against  them.  The  man 
with  the  lantern  could  see,  at  beat,  but  a 
short  distance.  The  engineer  must  take 
some  little  time  to  observe  nts  signal.  Then, 
when  he  does  so,  if  he  rings  the  bell  or 
eauaea  1^  whistle  to  be  sounded,  he  Is  at  a 


greater  distance  from  the  object,  and  theaa- 
alarms  may  not,  therefore,  be  io  well  hewd 
or  understood  or  apprehended.  In  Ihli  caafr 
the  engine  was  370  leet  fTom  the  fnmt  of  th» 
train.  The  Statute,  In  making  the  englnew 
or  flretoaD  (a  tome  other  person  OD  the  looo- , 
motive  represent  a  lookout,  manifestly  con- 
templates looking,  alarming,  and  acting  a* 
practically  contemporaneous.     It  is  no  ir  — 


should.  Both  must  be  In  front,  If  the  Stat- 
ute Is  complied  with. 

It  may  be  argued  that  this  is  inconvenient ;. 
that  a  railroad  company  must  sometimes  back. 
Its  trains  on  its  tracks.  This  mar  be  entirely 
true,  but  It  proves  nothing,  llie  Compsny 
can  do  all  its  running  that  way,  if  it  pr^era. 
The  Statute  does  not  prohibit  It  sbsolutely- 
and  at  all  events.  The  Ststute  merelr  make* 
It  liable  fur  any  Injury  Indicted  while  doln^ 
BO.  If  for  reasons  oC  convenience  cffeooniHny, 
the  company  prefers  to  take  the  ri^.  It  mtj 
do  BO ;  but  it  cannot  complain  that  It  sullen 
the  legal  consequences  of  the  risk  thus  token. 
Of  course,  It  can  reduce  the  risk  to  a  mlnU 
mum,  by  keeping  sometxie  In  front  of  th« 
train,  and  warning  off  or  actually  removing 
obstructions.  If  it  prevents  injury,  it  pre- 
vents loss;  but  this  it  must  do  if  it  avoida 
the  consequence  of  disregarding  the  Statute. 
Nothing  else  will  answer.  In  the  preeeni 
case  the  Company  elected  to  stt«rapt  the  run- 
ning of  the  train  in  a  street  without  obserr- 
ing  the  statutory  precautions,  bnt  in  the  ob> 
servance  of  others  which  It  deemed  sufficient 
These,  however,  proved  Insufficient,  and 
plaintiff's  Injury  was  the  result  of  that  elec- 
tion and  this  judgment.  His  recovery  was 
the  legal  consequence.  It  was  made  small 
by  properly  coneiderlng  his  contributory 
negligence,  and  there  Is  notbiof^  in  ita 
amount  or  otherwise,  of  which  the  defendant 
can  complain. 

IM  thtjudgmsnt  b*  i^^rmtd,  v*A  easts. 
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personal  Injurtes  to  ber,  aDeged  to  have  rasaKe* 


1.  A  deposition  taken  In  an  action  1^ 
deponent's  wUb>  to  wbloh  be  wu  made  a 
tormiil  par.r,  bruugbt  to  recover  damages  tor 

Mote.— "Deposition"  O^ntd. 
"  Depneltlim  "  Is  a  (cenerlo  ezpreaslon,  embraotng 
all  written  evidence  verlfled  by  oath,  and  tbus  la- 
oludee  "sffidavlti!;"  but.  In  letral  langusKe,  a  depo- 
sition is  evidenoe  slven  bj  a  witness  under  Inter- 
rOBStoriea,  oral  or  written,  and  uEuallr  written 
down  br  an  official  peraan;  wblle  an  affidavit  <a  the 
nero  voluntarr  act  of  the  party  maUntr  the  oath, 
and  la  Renerallr  taken  witbout  the  ootrnisiinoe  of 
bim  Bsalnit  whom  Itls  tot>e  used.  Tet  the  ti 
ma;  be  eonvertltile,  ss  In  tbe  mlec  of  law  ol 
13  L.  K.  A. 

See  also  27  L.  R.  A.  300. 


by  the  wile  as  admlDlstratrlx  of  deponeat  to  rL 
oover  dsmaffea  for  Injuries  to  him,  ^eged  te- 
have  been  reoslved  at  the  same  IIdm  and  plaoe- 
and  tbrouRb  the  same  oause  as  thoae  sued  for  la. 
the  fliet  aoUon. 
S>  The  mere  ezlatenee.dniing' the  Btoraa 


WhtnnitettA  oicvldenw. 

Depostttoni,  except  to  perpetuate  testlmcnj,  caa.- 
not  be  lead  unless  taken  In  reference  to  an  Imu* 
made  up  at  the  time  tbey  were  taken.  Morrow  v. 
BatfleM,  a  Humph.  108.  See,  ootUro,  Blackburn  v. 
Horton.  18  Ark,  38*. 

Wtaeie  a  deposition  was  taken  In  anotber  case. 
and  tliere  was  a  stipulation  tliat  It  staould  be  nseA 


un. 


fBuot  T.  Wbit  Jbbmt  Fkhbt  Co 


, ■  no  prMuinptlon  <rf  neell- 

D'  the  part  of  like  ttnj  oompanr  vhiob 

^blhli  Iti  UabUtt;  to  rcBpoDd  tn  dunaosa 

a  jiimaiimwi  wbo  racelvai  lajurlce  br  telllns 
ou  tiia  ■lIppoT  deck. 
a.  WhrnvtlMMOMartlia  »eci<laBt  br 


(October  S,  1»U 

APPEAL  b7  plafntifr  from  k  JudKmeiit  of 
the  Court  ot  Common  Pleas,  No.  1,  foT 
Philadelphia  County  In  favor  ot  defendant  in 
an  action  brought  to  recover  damage*  for  pet- 
■onal  injQTiea  alleged  to  have  resulted  from 
defendant'i  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinloa. 

Hturt.  Fr»nk  P.  Prlchmrd  and  J.  Da- 
▼ia  Dnfleld,  for  appellant: 

Tbe  deposition  of  Jobo  Feam  na«  taken  In  a 
ease  in  which  he  was  a  partj,  and  read  in  ert- 
dence,  and  the  parties  are  technical!;  and  in 
fact  the  same,  sod  for  the  same  cause  of  aclioo; 
and  It  it  certalulj  a  "question"  In  "Issue" 
and  was  admlBgible. 

Act  of  March  38,  1814,  ^  1 ;  Purd.  Jne,  790, 
pL  84;  Act  of  May  28.  1887,  >i  »,  Pub.  Laws, 

Al  common  law,  t(  is  f;enera)ly  deemed  suffi- 
cient for  tha  admtssibilliV  of  deposllions  taken 
to  one  ault  and  offered  In  another  that  the 
matters  In  issue  were  the  tame  In  both  causes, 
and  the  partlea  against  whom  the  deposition 


wa*  oIFered  had  full  power  to  croes^nmlDtt 
the  witness.  Complete  materiality,  ot  ideotit; 
of  all  the  parties,  is  not  neceesarr. 

1  GreenL  £t.  S  568;  Baupt  t.  BtnninMr, 
87  Pa.  ISa  Bee  Eokler  y.  Henry,  4  Phila.  61; 
Betiart  ▼,  McObv,  S  Pa.  419:  GaByraith  t.  Zim- 
merman. 100  Fa.  874;  Fulton  t.  £Ui«r«,  4 
Brewst.  43. 

Statutes  providluK  for  the  perpetnatioa  ot 
evidence  are  In  furtherance  of  Justice  and  a 
clear  administration  of  the  Uw,  and  alionld 
receive  a  liberal  constniciioD. 

Pralt  T.  Patttnm,  81  Pa.  114. 

If  a  deposition  be  evidence  for  any  pnrpoM, 
as  Mainst  a  general  objectton  it  is  admissible. 

Sttiorffy.  Farmer*  Nat.  Bank,  61  Fa,  179; 
Feteri  v.  BorbaeA,  4  Fa.  184 

Under  the  term  "  parties"  are  comprehended 
all  persons  Btanding  in  relation  of  privies  in 
blood,  privies  in  astale,and  privies  in  law, 

JatAton  V.  Lavaon,  IB  Johns.  644. 

A  privy  is  a  penon  so  connected  with  an> 
other  in  an  estate,  a  right  or  liability  as  to  b» 
affected  as  he  U  affected. 

AndeiBon,  Law  Diet.  llUe  Privy. 

Evidently  a  man  and  wife  Joining  in  a  for- 
mer tnlt  to  her  use  under  the  Act  (not  in  her 
right)  are  both  privies  "in  estate"  and  '  ' 
Um-"  m    '  ■•     • 


182;  Kohler  v.  Benry,  tvpra;   Ottiitger  v 
linger,  IT  Berg.  &  R.  143;  Oooptr  v.  Smith,  ft 
Watts,  686. 

Tbe  requirement  In  actions  of  ejectment  that 
titles  should  be  tbe  same  In  one  action  as  thosft 
litigated  In  the  other,  In  order  that  the  depoat- 


tbeeireotof  tbe 
tiUoD  upon  tbe  aame  footlnBaa  tf  It  had  been  taken 
In  tbe  aetloQ,  and  aald  that  a  psrty  wbo  appears  at 
the  Ume  of  a  deposttlon,  and  examinee  the  wltDcea 
wltbout  objeotlnft  to  hit  oompetenoy,  oannot  after- 
wards tnterpote  tbe  oUeotlon.    Brooks  v.  &a«b/. 

When  depciltknu  were  read  on  a  former  bW  tij 
•oneMt,  tt  was  hdd  that  upon  a  teoond  trial  or- 
deitd  on  atveol.  the  oonseet  not  bebig  limited, 
plalotiS  WM  entitled  to  raad  tbem.  Vattler  v. 
UlDde.  n  D.  S.  T  Pet.  1st,  8  L.  ed.  STB,  anmiliiB  I 
HoLeWo,  UD;  EdmoQdaon  v.  Bamll,  E  Ccaeoh.  G.  a 
V».SBS. 

A  deposition  taken  In  another  and  different  oaose 
Is  not  Dompelent  evidence  awalnst  one  not  a  party 
to  the  salt  Id  whiob  It  was  taken,  to  prove  any  tact, 
except  It  maf  be  proper  for  the  purpose  of  inow- 
iDg  nottoe  of  tbe  pendency  of  tbe  proceedlDR  In 
vblob  It  was  Bsed,   Oookson  v.  Blohordson,  W  UL 

m. 

Tbe  depoelUon  ot  a  pUtntlff,  Uken  m  the  llfe- 
thneof  a  deceased  party,  cannot  be  te*d  after  the 
dntb  nl  that  party  whee  the  suit  Is  asalnat  tbe  ad- 
ministrator ot  the  deoeased  iBea^  v.  UcCorkla, 
II  Helik.  GQ8);  and  It  Is  snor  to  permit  the  teodlng. 
over  otdeotlon.  o(  the  deposltlDn  of  one  who  was  a 
party  to  the  suit  tn  ills  own  rl^t,  and  also  as  ad- 
nlnMnitor  of  a  deceased  party,  where  tbe  depo- 
nenii^teetlnioiiy  was  In  regard  to  stetemetits  and 

"     «  with    bla  Intestate.    Taylor  v.  May- 

Mk.  BBS:  Weeka,  I>epo«ltloiis.  I G*. 

'   a  In  a  former  case  betireen  tbe 
s  parties  cannot  be  read  In  a  case  pending, 
18  L.R.A. 


'.  Hunt,  l» 


Introduction  neccasary.  as  that  tbe  wKnessea  oan> 
not  ttemseJres  be  oolled.    O'Harr*  v 
OUo,«<n. 

Both  tbe  state  and  federal  oonrta  aresutwtantlally 
Dnanlmous  In  holding  tbat  a  depoaitloii  taken  In  a 
former  salt  la  Incompetent  as  evUeooe  fn  a  auhee> 
quenttrtalaimlattDnenota  party  to  the  Arst  pro- 
oeedlng.  and  wbo  was  denied  tbe  l^al  rlcbttoflle 
oroas-lnCerrofratorles  at  ths  time  of  Its  Imuanoe,  or 
to  oroas-eiamlne  a  hostile  wltnees  when  on  tb* 
stand.  Butherford  v.  Oeddes,  Tl  U.  &  4  ValL  tU. 
18  L.  ed.  US;  Tappan  v.  Beordsley.  7T  C.  B.  10  WalL 
m.  U  L.  ed.  07(. 

A  party  ts  one  wbo  appeeis  on  the  record  as  > 
plaintiff  or  defendant    Woods  v. 
Abb.  Pr.  1, 1  Bobt.  BO!',  n  How.  Pr.  EK. 
Ooila  j/Foattontoneittiibltet. 

Tbe  Oallf  omlB  Code  provisions  allow  deposltlona 
once  taken  to  be  read  In  evidence,  as  tbe  langruage 
ot  tbef»llowlnKsection'20B4)liidlaateK  "Whena 
deposition  bos  onoe  been  taken  It  may  be  read 
by  either  party  In  any  sitwe  of  tbe  same  actltm  or 
prooeedlnff.  or  In  any  oUier  action  between  tbe 
same  parties,  upon  tbe  same  subleot.  and  Is  then 
deemed  tbe  evldenoe  of  the  narty  reading  It.  Depo- 
tttlons  taken  Id  anotber  court  between  tbe  teoie 
parties  and  In  retiard  to  the  seme  subject  matter 
may  be  read  In  evldeaoe  upon  parol  proof  ot  tbe 
existence  of  sucb  former  action,"  Ayots  v.  Cblaum 
(S.  H.)  I  West.  Ooast  Sep.  G£0. 

So  tbe  deposition  Is  admissible,  notwUbatandlnff 
the  complaint  baa  been  amended  subsequeattotb* 
taking  thereof,  provided  the  subject  metter  re- 
malna  tbe  same.  Anthony  v.  Savage,  8  DtBh,I9T. 
Bee  also  K.  r.  Code  Qv.  PrOO.  tSlOtfeq. 


igic 


PEmOTtTARU  SvPBxm  Coubt. 


Oct., 


(Ion  be  admlidbla,  Is  founded  upon  k  Tei^ 
(oodiewoii. 

BampU  T.  GmilMm,  9  Watta  A  8.  68. 
■  No  luch  reaion  eztati  in  actions  for  negU- 


41   Pa.  lOa;   Bath  v.  Bathertea,  S  Hod. 
BoodH^  T.  Hanton,  S3  III.  498. 
DepositioDB  lakea  In  a  former  suit  between 


auestion  ulses  again  for  JudicUr  determlna- 
OD. 

Wad»  T.  King.  19  111.  801;  Sdrger  v.  TAomai. 
44  Fa.  ISO;  Jfefm  t.  Ancfrrat,  1  Hood.  &  H. 
888;  8tatt  t.  /oftn»en,  13  Ner.  131;  Cf  Brian 
i.  Com.  B  Buah,  671;  Oom.  t.  RiOiard*.  18  Pick. 
484;  United  State»Y.Maa>mb,hlSQljf»u,^m; 
Eendndc  t.  Stafr!,  10  Hum:^.  479;  8taU  t. 
Meffpimu,  34  Ho.  402;  Sfaibs  v.  Baker,  Id. 
487;  ^fa  T.  Harman.  37  Ho.  ISO. 

Nonberela  "mitter  in  quesllon,"  or  "sub- 
ject matter."  construed  as  meanlug  "  cause  of 
action,"  although  Ibe  latter  Is  included  in  the 
former  u  the  less  In  the  greater;  and  of  course 
Wbere  the  cause  of  action  is  the  same,  at  com- 
mon Ian  even,  "what  a  witness  swore  to  on  a 
former  trial  may  be  given  in  evidence  Id  case  of 
bis  death." 

MiUi  T.  ffEara.  4  Blnn.  Ill;  LighlTter  v. 
Wikt,  4  Berg.  &  B.  308;  Ohei*  t.  Olitu,  IT 
8erg.  &  R.  410. 

It  is  Keuerally  deemed  sufficient  IF  the  mat- 
ters in  issue  are  the  same  In  both  cases,  and 
tbe  par^  against  whom  the  deposition  was 
offered  oad  full  power  to  croM-e»mine  the 

1  Qreenl.  Ev.  §g  164.  B68;  BtarWe.  Ev.  10th 
ed.  p.  81;  Matlum*  y.  CWfturn,  1  Strobh.  L. 
858;  Fgk*  v.  OtmeA.  1  Ld.  Ravm.  780;  Bulter, 
Nisi  Prius.  7th  ed.  aS3o;   WiUiami  v.  C^neg. 


12S:  Parrs  v.  Parry,  180  Pa.  104;  Haliett 
{/Brim.  1  Ala.  686:  i^iiadtipAia,  W.  A  B.  R. 
Oo.  V.  Hmeard,  S4  TT.  8.  18  How.  307.  14  L. 
ed.  15T;  LouiniUt  A  N.  R.  Co.  y.  Alkin*.  2 
Les,  248;  Som  t.  CoH.  9  Yerg.  468i  TaU  r. 
Omutoele.  112  Mass.  367. 

The  toucbgiooe  of  admlsalbilltj  of  deposi- 
tions is  tbe  power  or  right  to  CToss-examioe  on 
that  "ouestiOD"  In  the  issue  (fact  or  facts), 
identical  in  both  cases. 

ITelh  V.  Toung. 11  B.  Mon,  378;  Tfertt  t. 
May.  21  Pa.  279;  Gilbert,  £v.  63;  Cornell  v. 
Oreen.  10  Serg.  &  R.  17;  Wolf  v.  Wyetli,  11 
Serg.  &  R.  119;  Hnkr  v.  Ut.  CarmU  Sav. 
Bank.  07  Pa.  4.'3;  Warren  v.  SiehoU,  6  Het. 
261;  Taylor,  Ev.  8lh  ed.  §  700;  Orr  v.  i/adfcy, 
86  N,  H.  676;  Jadaon.  v.  Bailey.  3  Johns.  17; 
Coz  V.  Pearee,  7  Johns,  398;  F^teh  v.  Hyde. 
Kirbj.  358;  Rai/  v.  Buth,  1  Root,  81;  Gardntr 
T.  Moult,  10  Ad.  &  El.  464;  SOU  v.  Brovin,  9 
Car.  &  P.  801;  Sez  v.  Eritiedl,  3  T.  R.  707. 
713,731;  Cagettovev.  Fauf^an,  IMauleAS,  4. 

This  is  the  case  of  a  passenger  sgainat  a  car- 
rier, who  has  undertaken  to  carry  him  safely, 
and  Is  bound  lo  use  such  precautions  as  "hu- 
man care  and  foresight"  can  suggest  for  bis 
•ofety  [Sir  Jamas  HausGcld  in  Chrittie  t. 
Or^fft,  3  Campb.  79],  and  provide  such  appli- 
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aocea  ••  win  contrfbnte  to  and  promot*  Ui 

In  the  case  of  ao  Inja^  to  a  passeager  Ihei* 
is  a  presumpUoo  of  n^Il^nce  on  tbe  part  of 
the  carrier. 

Brie  d:  W.  V.  S.  <h.  v.  gmith,  12S  Pa.  259: 
Pltiladdphia  d  B.  B.  Co.  V.  Anderton.  94  Pa. 
861;  Wo&rwt  t.  Utiea  A  S.  B.  Co.  n  N.  T. 
2S6;  Penn*yltiania  R.  Q>.  v.  MacKinney,  3  L. 
a  A.  830, 124  Pa.  463;  Svearv.  Philaddphia, 
W.AB.B.  Co.  11  Cent.  Rep.  648.  119  Pa.  61; 
^Ua^Kia  &R.  R.  Oo.  t,  Hiuiket.  11  Cent. 
Rep.  823,  119  Fa.  803. 

A  passenger  la  only  required  to  make  out  a 
prima  facie  case  as  against  the  carriers. 

Pannwylvania  R.  Cb.  y.  fSMtr,  8  Pennjp. 
176;  BtiUiJian  t.  PMatUltilna  4i  B.  R.  Co.fa 
Pa.  384. 

An  injury  upon  a  railroad  while  the  pasBeo- 

rr  Injured  was  In  the  exercise  of  ordinary  can 
prima  facie  evidence  of  the  company's  liabil- 
ity. 

Stv>  Jeneg  B.  AT.  Co.  T.  PoUard.  80  U.  8. 
33  WaU.  841.  32  L.  ed.  877;  PMelimi  v.  Hot- 
kint,  183  Pa.  617. 

Frequently  bouseholders,  after  sweeping  off 
the  snow  on  tbeir  pavements,  put  ashes  on  Ibe 
ice  found  underneath.  This  Is  an  exhibition 
of  ordinary  care  or  precaution,  and  shows  the 
common-aeuse  Judgment  of  the  cotnmtniity  as 
to  what  ordinary  or  reasonable  caio  b  when 
there  Is  Ice  or  snow  on  tbe  pavement,  and  there 
is  DO  reason  why  it  should  not  be  law  as  to 
CBirieis.  If  tbelcecaused  tbeplaintilTtofall,  it 
Is  proper  for  the  Jury  to  consider  whether,  un- 
der all  the  circumstances  proven,  it  was  al- 
lowed to  remain  an  unreasonable  length  of 
time. 

Beununtr  v.  Chieago.  B.  A  Q.  R.  Ca.  i  Bin. 
48;  Beteire-r.  Bailey,  181  Mass.  169:  Ne*lie  v. 
Sect»uf  A  TMrd  BtreeU  Pom.  A  Co.  4  Cent, 
Rep.  eS9.  lis  Pa.  800;  Mahonefi  t.  XttropoU- 
tan  B.  Co.  104  Mass,  78;  Dixon  r.  Brooklvn 
City  AN.  B.  Co.  I  Cent.  Rep.  293,  100  N.  T. 
170;  We»ton  v.  Nevi  York  Elet.  Jl  Cb,  73  H". 
T.  GSR;  ShepperdY.  Midland  R.  Oo.  20Week. 
Rep.  705;  Dan*  v.  London  A  B.  R.  Co.  3  Fost. 
&  F.  688;  Langmore  t.  Qreal  Wetl«m  B.  Co. 
IB  U.  B.  N.  S.  1B8;  McLean  v.  Burbank,  11 
HInn.  277. 

Carrier  must  provide  cars  or  vehiclei  ade- 
quate, that  is,  sufficiently  secure  as  toatrengtli 
and  other  requirements;  and  for  the  slightest 
fault  or  Degllgence,  In  that  regard,  Ihe  carrier 
U  liable. 

Penniyltania  B.  Oo.  t.  Roy.  103  U.  9.  451, 
26  L.  ed.  141. 

Meuri.  A.  H.  Wint»rst«»ii  and  G«orga 
Tacker  Blaphui.  for  appellee: 

In  order  for  notes  of  prior  testimony  to  b« 
admissible  in  a  subsequent  proceeding  three 
coudltioDS  must  co-exist:  (1)  an  onportunlty 
IDcross-examloein  the  earlier  suit;  (3)  the  same 
parlies  in  Interest  In  both  suits;  (8)  tbe  issues  In 
the  two  suits  must  involve  the  same  subject 

Hftupt  V.  Henninger,  37  Fa.  188,  140;  Harger 
».  Tlwmoi.  44  Pa.  136,  180;  Mile*  t.  ffHura, 
4  Blnn.  108,  111;  Norrit  y.  Montn,  8  Watts, 
466;  Sample  v.  Goulton,  9  Watts  &  B,  62;  1 
Wharton,  Ev,  g  177. 

The  appellant  seeks  to  avail  herself  of  tht 
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tale  of  a  pmomptloD  of  negUgeoca  Id  cue  of ' 
soddcnt  to  a  pumeager.  But  vbere  Ibe  canu 
4if  the  •cddeot  Is  known,  tbe  plaintiff  mnrt  al- 
waya  show  a  dotv  of  Uie  defendant  to  the 
plaintiff  Tiolat«d  before  any  preaumpUon  of 
nc«4igenca  whaterw  arisea. 

twegv.  Phiiadttphia  Traction  Co.  189  Pa. 
SS;  Eaimati  ▼.  Pmnufltatiia  B.  O).  10  Cent. 
Hep.  BBS,  118  Pa.  S08. 

TIm  only  neglixenoe  that  can  exist  In  theae 


dangeroni 

Se&*  y.  Swond  A  T%ird8tneU  Pau.  B.  Go. 
118  Ft.  aw,  804;  MeDonaid  t.  Ohiengo  ±  S. 
W.  B.  a>.2t  Iowa,  134;  Wood,  Railway  Law, 
p.  IIM;  Wharton,  N^.  %  821. 

What  ti  reqoiiea  of  the  company  U  not  the 
warranty  of  the  safety  of  everybody  from  every- 
thing, but  anch  dOtgenoe  aa  a  good  boilneei 
man  in  such  matten  ia  accnatomcd  to  nae. 

8tMto»  T.  apringfiM,  IS  Allen,  566;  Mawh 
<^unk  T.  KUm.  100  Pa.  110;  JfelowAtfn  t. 
Omv,  Tl  Pa.  118;  DetAarOt  t.  mtadeMia, 
IB  Pfaila.  47;  Ban»M  T.  Wamii,  88  W.  H.  0. 


188. 


MeCollnBt  J„  dellvsnd  the  opinion  of 
the  court: 

The  qneatlona  which  confront  ua  In  tbfi 
«aae  are,  flrat,  whetbur  the  depoaltlon  of  John 
Feara  wu  admlleible,  and  aecond,  whether 
there  wa>  error  In  the  retuutl  to  take  off  the 
tionauit.  The  depoaltlon  waa  taken  In  a  suit 
In  the  circuit  court  of  the  United  Statea  in 
which  Ha^  Ann  Feorn  wai  the  plaintiff  and 
the  Weat  Jeney  Ferry  Companv  was  the  de- 
fendant. In  ttiat  action  the  plaintiff  claimed 
daniages  for  personal  injuries  caused  by  the 
alleged  Deglij^ce  of  the  defendant  Com- 
pany, In  tbiB  case  the  admin istratrii  of 
John  Fcam  claims  that  he  received  an  in- 

gy  through  the  negligence  of  the  same 
mpany,  which  caused  his  death,  It  is 
contended  by  the  appellant  that  the  Injartea 
for  which  these  suits  were  brought  wei — 
«alved  at  ibe  aame  time  and  place,  and 
attrlbntable  to  the  same  cause,  to  wit:  the 
neglect  of  the  defendant  Company  to  keep 
Its  boat  in  a  reaaonablv  safe  condition  for 
the  iDgreas  and  egress  of  its  passengers.  As- 
suming that  the  claim  of  the  appellant  Is 
correct,  It  does  not  follow  that  a  aapoaitioD 
taken  m  one  action  is  admissible  as  evidence 
in  the  other.  The  actions  are  not  between 
the  same  partlea,  although  we  have  the  same 
defendant  In  eadi.  The  fact  that  the  plain- 
tiff In  tfae  first  action  was  the  wife  of  the 
tlaintltl  in  this  action,  or  that  she  is  n< 
is  widow  and  sdmlDlstrstrlz,  can  make 
difference  In  the  rlile  which  allows  testimony 
taken  in  one  action  to  be  given  In  evidence 
on  the  trial  of  another  which  involves  the 
same  subject  matter  and  is  between  the  same 
parties  ot  their  privies.  The  joinder  of  the 
onsband  In  the  former  suit  wus  merely  for 
mal,  and  it  did  not  give  him  control  of.  oi 
*n  interest  in,  it.  It  was  the  wife's  claim 
that  was  litigated,  the  judgment  was  ob- 
tained In  her  right,  and  it  was  ezclualvely 
liera.  Identity  of  subject  matter  In  whole 
or  In  part,  ana  identity  of  parties  in  interest, 
miist  unite  to  render  a  denoeitlou  in  one  case 
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admissible  In  another.  This  Is  the  doctrine 
cases,  of  the  Act  of  1814,  and  of  the 
_  .  leST.  which  contains  the  last  legisla- 
tive deliverance  on  this  subject,  Eaupt  r. 
Eenninger,  ST  Pa.  188;  Earr/er  v.  T/iamM, 
44  Pa.  128 ;  Act  of  March  38,  1S14  (Purd. 
Dig.  lOtb  ed.  020);  Act  of  May  28,  188T 
(Pub.  Laws,  168). 

The  appellant's  offer  was  not  within  this 
rule  and  ^e  depoeltlon  was  properly  rejected. 

In  considering  the  question  raised  by  the 
second  apeclflcsiion  of  error  It  must  be  bonM 
In  mind  that  there  la  no  evidence  In  the  case 
which  suggests  an;  defect  in  the  construc- 
tion of  the  boat,  and  that  the  sole  complaint 
Is  that  its  deck  was  slippery.  This  condi- 
tion and  Its  OiUBe  are  adequately  described 
la  the  appellant's  testimony.  It  appears  that 
it  commenced  saowing  about  the  time  Feam 
left  the  Pennsylvania  Station  for  the  ferry 
and  that  It  was  snowing  when  be  entered  the 
boat.  As  a  result  of  the  brief  storm,  then 
in  progress,  the  deck  was  covered  with  a 
thin  coating  of  snow,  and  in  croeaing  It  to 
reach  the  csbln  be  slipped  and  fell.  Nearly 
Ave  years  after  this  occurrenoe,  alleging  that 
be  was  injured  by  his  fall  and  that  It  waa 
caused  by  the  negligence  of  the  defendant 
Company,  be  brought  this  action.  After  bit 
death  his  sdministratrls  was  substituted  at 
plaintiff  and  on  the  trial  the  evidence  of  his 
widow  and  son  was  relied  on  to  sustain  the 
charge  of  negligence.  This  developed  Um 
situation  St  tne  time  of  the  sccldent,  the 
commencement  and  progress  of  the  anow 
Storm  and  the  condition  of  the  boat  as  af- 
fected by  it,  subatantlsl  ly  as  we  have  stated. 
Assuming,  as  the  appellant  contends,  that 
the  cause  of  the  accident  was  the  sllppei? 
condition  of  the  deck.  It  is  obvious  that  thfa 
condition  was  produced  by  the  snow  falling 
upon  it.  It  is  not  pretended  that  It  was  the 
duty  or  within  the  power  of  the  Company  to 
prevent  the  snow  falling  on  the  deck  of  its 
boat,  but  it  la  claimed  that  Its  obligation  to 
Ita  passengera  required  it  to  immediately  re- 
move the  snow  and  restore  the  condition 
which  existed  before  the  storm.  It  Is  well 
known  that  rain  or  snow  falling  upon  the 
sidewalks  of  s    town  or  city,  the  steps  and 

filatforms  of  railway  cars,  and  the  decks  of 
eiry-boats  will  reader  them  slippery  and 
consequently  more  diOlcult  to  walk  upon. 
But  it  is  not  practicable  to  absolutely  pre- 
vent this  condition  while  the  rain  or  snow  it 
falling,  and  the  mere  existence  of  it  during 
the  storm  which  causes  It  raises  no  presump- 
tion of  negligence  on  the  part  of  the  munic- 
ipality, the  railway  or  ferry  company.  In 
our  case  it  commenced  snowing  but  a  few 
miautes  before  the  accident  and  was  snowing 
at  the  time  of  it.  There  was  no  accumula- 
tion of  Ice  or  snow  on  the  deck  formed  or 
left  therefrom  a  prior  rain  or  snow  t».\\. 
There  was  not  a  spark  of  evidence  from  which 
an  Inference  could  be  drawn  that  there  was 
any  ice  on  the  deck  where  Feam  croBBed  it. 
Where  the  snow  was  displaced  by  his  fall 
the  deck  had  a  slippery  appearance  caused 
l>y  the  moisture  from  the  anow  upon  it.  It 
ia  shown  by  the  testimony  and  the  photo- 
graphs produced  by  the  appellant  on  the 
trial  that  It  was  th«  aame  appearsnos  pra> 
24  ' 
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MDted  bv  the  decks  of  terrj-hoata  of  like 
conatrncttoD,  In  &  rsin  storm,  or  when  wet 
tcom  Mj  c&uae.  It  was  therefore  Incumbent 
DDon  Ihe  appellsnt  to  piuTe  sn  omlsBlon  or 
violation  of  a  duty  which  the  oompan^ 
owed  to  Mm.  The  cause  of  the  accident  wu 
known  as  well  to  the  appellent  as  to  the 
Compsnj.  In  such  case  the  precoraptiOD  of 
negligence  arising  from  the  mora  fai^  that  a 
passenger  was  Injured  while  on  the  appel- 
lant's boat  has  no  application.  Ddiiiean, 
L.  A  v.  B.  Go.  V.  Saphtyt.  90  Pa.  ISS; 
Hayman  t.  Ftnntultania  S.  Oo.  118  Pa.  008, 
10  Cent.  Rep.  SSS ;  and  Fitrlig  t.  mioM- 
fhia  Traetiim  Co.  183  Pa.  58.  As  the  appel- 
lant failed  to  show  any  omiMlon  or  Tlola- 
llon  of  dutf  b;  the  Company  In  connection 
with  the  cause  of  the  accident,  we  think  the 


which  is  In  'conflict  with  this  cuncluslon. 
In  that  case  there  was  ice  on  the  slcp  of  the 
car,  oauied  by  a  storm  tbe  day  before,  and 
the  Ice  "bad  been  suifered  to  remain  on  the 
step  from  the  previous  daj,"  and  It  was  held 
that,  "  whether  it  remained  there  for  such 
time  and  in  such  form  as  to  establish  the 
negligence  of  the  defendant"  waa  a  question 
for  the  ]nrj.  Here  there  waa  onl;  a  slippery 
condition  of  the  deck  caused  by  a  storm  In 
progress  when  the  accident  occurred. 
Jvdffment  (URrmsd. 


Levi  OURTIB  et  at..  A^pU. 
S  Cases. 


Ibr  It*  debt*  plaintiff  most  Bbow  that  It  was  k 
paitneishlp  enterprise  of  wblA  defeodaDts  werv 
membois;  and  until  ■prlmabcdecasaorpartiMr- 
sUp  Is  made  out  tbs  buidea  cannot  be  plaoed  on 
defandanis  of  staowlDg  Ihac  It  was  InoorporKted 
orwBSBlimItedpartnBTsblp,toreUeTetbeiii«alvee- 
from  liability. 


lM*l  C 

,__.  _      Stock  In  It  and  tSe  receipt  of 

dirtdends  thereOD  Is  suflteteat  to  make  a  qn«atlon' 
for  the  }nr7«betber  Oie  bank  was  at 
Uon  laOier  tlnn  a  pannersbtp  ooooe 
8.  If  tha  abaaaoa  of  tl»  boofca  koJ  p»- 


toUae 

altber  partr  to  asolt  to  hold  n 
oern  IndlTlduaUr  liable  a*  partneis  for  Its  debts, 
ttmuatbeacalDBt^slntlff  where  tlM  doeumenta- 
arelD  possession  of  Ms  witness  In  aooCbo-  State^. 
beroad  the  laaoh  of  prooea,wbUe  detendanta  aits' 
■Implr  naaU  itaokholdeTa  witlioat  means  of 
raaoblDB  them  or  oompalUng  thetr  ptodnotlctL 

(October  Bt  IHL] 

APPEAIiby  defendants  from  a  lodgment  oT 
the  Court  of  Common  Pleas  for  Bradford 
County  In  fsror  of  plaintiff  in  an  actioa 
brought  to  hold  defendants  IndMdnslly  liabla- 
as  partneis  for  the  debts  of  an  inaoirent  hank- 
fngconcem.     Bettned, 

The  facts  sufflrlenlly  appear  In  the  opinion, 

Jfewri .  D.  A.  OTarton  and  M.  F,  Elliotts 
tor  appellant,  IjCvI  Cunis: 

To  constltule  a  parlnershlp  as  between  Ihe- 
partlei  there  must  be  a  contract  making  Ihein. 
such. 

Story,  Parts,  g  9,  p.  S. 

Fetsons  can  only  become  partuera  as  to  esch 
other,  or  become  liable  ss  partners  to  third- 
persons  either  by  contracting  the  legal  relation' 
of  partners  inttr  m  or  by  holding  themselvea 
out  to  the  world  as  such. 


Nora.— AmMflft  a  ItntttnaU  obfeet  tg  ttr-varVntr- 
Aip. 

Tbe  objeola  of  a  oo-partmenhlp  mar  embraoe  all 
kinds  of  IwitUnate  and  lawful  eDtenn1>e.  Cbestw 
T.  Dtokenon.  H  N.  Y.  1,  «  Bow.  Fr.  KB,  1>  Am. 
Bep.6110. 

And  It  need  not  be  oonllned  to  dealings  In  pw- 
BODsl  property,  but  may  ontwaoe  operatJons  m 
leal  eatala.  Ludlow  t.  Cooper,  1  OMo  St,  1;<  Balfum 
*.  Buffam.  49  He.  lOB;  Oowlea  v.  Oamtt,  SO  Ala.  8U. 

But  tbe  biuliiesi  must  be  a  lawful  one,  and  not 
eontemplstaaftandor  a  violation  of  law  or  a  moral 
dnty.    BarlJeT.  Nutt,iSn.  8.  lPetlB4,TL,ea.aeB; 
Goidon  T.  Howden,  It  Olark  k,  7.  tST. 
^  21is  iMirtnsnAfp  rdotfon;  hotr  pro«d. 

•Sb»  aotual  exlstenoe  of  a  parttiertblp  majibe  dla- 
elosed  tv  erldence  whloh  establisbee  (1)  ■  diatlnot 
agreement  for  a  partnenhlp  Id  so  maiir  words;  or 
9i  an  asraement  to  share  profflt  and  Iom  i  or  {3i  an 
agreement  to  ibare  profits;  or  <!}  nioh  a  state  of 
tilings  as  Is  BulBolent  to  establiili  a  quasi  partner' 
ship.    1  Undle;,  Psrtn.  I «,  lU-UT. 

Brldsaceot  general  reputation  that  one  Is  a  part- 
ner In  a  firm  Is  Inoompetent  to  charge  btm  as  suafa, 
and  wtine  a  formidable  anar  of  authorities  sus- 
tains Uils  propMlUoo,  there  Is  some  serious  dissent, 
whtoh  Is  entlUed  to  ooneldeiatioa.  Our  fint  itate- 
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ment.  howerec.  Is  supported  br  tbe  following  au- 
thondw  Hunt  r.  Jueka,  I  Hayw.  ITS.  1  Am.  Deo. 
SGB;  Carter  v.  Douglass,  fl  Ala.  Wfc  OampheU  v. 
fiB«Uiig«,  »  Ark.  ixti  Hleks  T,  aam,  IT  Tt.  Mlt 
Carlton  v.LudIowW<MdeDHIII,RTt.«t;  HsUidar 
*.  HaDoujnll,  S)  Wend.  81,  S  Wend.  tSi;  Smith  r. 
QriDltli,8H111.88B,nAm.Dao.«aA;  Brown  T.Cran- 
dall,110oDn.a^S1nolalrr.  Wood.gOaLte;  Bowa» 
r.  Bntherford,  SO  IlL  <L,  U  Am.  Bop.  K;  brl  ▼. 
Hurd,  S  Blackf .  iU;  SootC  t.  Blood,  U  He.  Uft  Ood- 
daid  r,  Pratt,  IS  Flak.  4U;  Sagar  T.  Tuppcr,  St  Hloh. 
ae;  Lookrldge  *.  Wilson,  T  Ho.  MO:  Bouthwjok  t. 
HoOovern.  XS  Iowa,  688 :  Tumlln  t.  OtAIsmltli,  «>■ 
Qa.a!L 

Upon  tbe  Inue  as  to  whether  a  momber  of  a  Arm. 
la  a  dormant  partner,  evidenoe  of  a  general  reputa- 
tion Is  admlwlble.  Hetcalf  t.  Offloer,  1  HoCrary^ 
89h  Rloe,  Evidenoe,  lUB. 

The  oonbadlotloa  referred  to  ss  to  the  Integrity 
ot  this  proposition  Is  beat  erldenoed  by  the  deoUoa 
In  Bowen  v.  Rutherford,  40  HI.  iL 

Oorpomte  arlatncs,  howahown. 

Where  a  company  has  been  inoorporated  by  a 
special  Act  of  the  Legislature,  It  Is,  m  general,  suf- 
flolent  to  give  in  evidenoe  tbe  Statute,  and  to  show 
the  actual  use  ot  the  privileges  of  sn  Inoorporatadr 
"'    tbeAnt,to- 
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Plaintiff  bBTtBg  deftH  irltb  a  ds  facto  corpo- ' 
ntloi),  u  aucb,  cannot  now  be  permitted  to 
■bow  that  It  wa«  not  one  dtjure. 

BlaTuAard  t.  SavU.  44  Cal.  440;  OxAran  v. 
Arnoid,  68  Pa.  «M;  Fag  t.  Ifobit.  7  Cmh.  1B8; 
£lptar-v.  FaTmeT*Bani,UP*.43». 

Where  persona  rapporing  in  good  faltb  that 
thev  are  Incorporated  soo  atocktaoldera  In  a 
valid  corp(»atlo)i  do  budnesa  aa  a  corporatlou 
for  a  aeriea  of  yean  without  the  corporate  ez- 
btence  belne  cnalleoged  1^  the  State,  partiee 
who  deal  idtb  the  company  as  a  corporation 
cannot  hold  the  atockhoUen  peraonally  liable 
In  caee  Ih^  atlerwaida  diacDTer  that  the  com- 
pen;  was  not  validly  Incorporated  in  cooae- 
quence  of  aome  defect  oi  irreftnlarlty  In  the 
proceedlDgs  of  the  auppoeed  Incorponmon. 

Oarttide  Cbol  Go.  t.  MaaMta,  Sa  Fed.  Rep. 
197,  e  Am.  &  Eng.  Corp.  Caa.  8fi0. 

Mettr:  £.  Ov»rion  and  H.  F.  Majnard 
for  appellant,  Michael  Coleman. 

Mettr*.  E.  H.  Wlllafd.  Everett  WKrren 
and  Rodn^  A.  Meronr,  for  appellee: 

IndiTidoal  memben  cannot  set  up  their  own 
faolts  or  miatakes  of  organization,  or  falae'and 
fnndalent  r?presenl«tloDB  whereby  thev  were 
Induced  to  become  alockholdeis,  u  a  defense 
BK^nst  credlloia, 

MeHcte  t.  Wheeler,  45  Pa.  83. 

Even  If  it  were  true  that  the  appellant  was 
Induced  to  subscribe  for  his  atock  dt  false  and 
fraudulent  representations  Imputable  to  the 
company,  yet,  as  the  rights  of  the  creditors 
have  Inlerrened  aubeequent  to  the  time  the  ap- 

Gllant  becunea  stockholder,  bis  remedy,  it  he 
s  any,  is  a  apedal  actloD  on  the  cose  for  fraud 
ag^nstthelndlTiduatsbrwhoin  the  fraud  was 
perpetrated,  but  it  affcoos  no  defense  to  pro- 
ceedings instituted  by  a  creditor. 

3  iJndley,  Partn.  %  S28;  Morawetz,  Prlr. 
Corp.  g  6W;  Kerr,  Trend,  Sg  829,  880;  Bin- 
Ormn  t.  Besal  Britith  fiinA,  7  EL  A  BL  866; 


Bneie  t.  Harding,  I.  C.  B.  N.  S.  SSI;  Oakei  t. 
Ttirovaiid,  L.  R.  3  H.  L.  839;  Btone  v,  CVty 
(£  Gtuntf  Bank  (CMIi'ni  t.  Cily  A  Ooun^ 
Bank).  L.  R.  8  C.  P.  Div.  383,  80  Hoak,  Ene. 
Rep.  ISSj  Tmnent  v.  City  of  Olatgow  Bank, 
L.  R.  4  App.  Cai.  SIS,  88  HoaV,  Bng.  Rejx  800i 
HmOdatortK  v.  City  of  Gla^ovt  Bank,  L.  R.  4 
App.  Cas.  817;  Uplon  t.  Santircntgh,  10  Nat. 
Bankr.  Reg.  869;  Miehtner  t.  Payeon.  18  Nat 
Bankr.  Reg.  40;  Upton  v.  Ei^leluiTt,  8  Dill.  49<t; 
Turner  v.  Granger'!  L.  &  E.  Ine.  Co.  65  Ga. 
640;  HamUton  v.  Qrange^t  L.  A  R,  Int.  Co, 
67Ga.l45;  DuMildt.  Bamv.mW.AI.  Work*,. 
1  WesL  Rep.  606.  «tMich.  298;  OgiMe  t.  Knov 
In*.  Oo.  68  U.  8.  23  How.  880, 16  L.  ed.  849;. 
Vpbm  V.  Tribileofk,  SI  U.  B.  4G.  28  L.  ed.  308. 

Partnership  may  be  formed  not  only  by  ex- 
press agreement,  but  mar  grow  out  of  trans- 
actions or  relations  In  which  the  word  "part- 
nership" Is  not  uttered. 

Parsons,  Partn.  pp.  8,  t;  1  Lindley,  Partn. 
5g  17,  19,  30;  Cook,  Stock  &  Btoekboldera, 
I  S06;  A  JI^idenAaa,  9  Nat.  Banki.  Reg.  497; 
Whippie  T.  Parker.  39  Hich.  369;  Foiler  t. 
lioidton,  86  Minn.  4.'Se;  Kational  XT.  Bank  of 
WaterUnimy.  Landon,  4S  S.  Y.  413. 

The  Home  Savings  Bank  of  South  Waverly 
although  it  possesses  many  of  ibe  elements  of 


But  whether  It  is  a  joint-stock  company  o_  .. 
partnerehlp,  the  liability  of  the  appellant  ia 
practically  tlie  Batne. 

Cook,  Stock  A  Stockholders,  §  S08;  Kd- 
hog  Bridge  Go.  t.  United  Btatet,  IS  Ct.  CI.  Ill; 
Wateott  y.  Fargo,  61  N.  T.  648;  Withtrlteaa 
r.  AUen.  8  Eeyes,  863. 

Ail  unincorporated  banks  are  partnerships. 

Hen  y.  WhtIm,  4  SerK.  &  H.  869;  Fiimer  v. 
Sehtatter,  %  Rawle,  869;  Bidgely  ▼.  Dchton.  8 
Watts &B.  118;  Smowt,  JfclTratA,  eOPa.479; 
Be  Fr^t  Account,  4  PhUa.  188;    Protclutt  t. 


itloD  affalnet  tbe  ooipo- 
nUon.  NamcanMa  Bank  v.  AUauUo  Bilk  Co.  S 
1M.EBI;  Ckoe  t.  Brigbam,  »  Me.  B6;  lUerohuits 
Bank  of  BL  Loula  T.  Bsniaan.  SB  Uo.  (SS;  Hafnes 
Y.  Brown,  m  N.  H.  HI.    See  Ana.  A  A.  Corp.  I SBE. 

The  exiateDoe  of  the  corporation  may.be  ptoved 
bTprodudng  the  books  of;thBOompan;oontaInJnK 
the  Ucenae  Issued  to  Uieaorporatloa  bf  an  offloer  of 
tbe  Btate.  under  a  statute,  to  enable  It  to  aot  as 
asoh.   CulverT.  Tt>lidKat.Bank.ecULIB& 

It  may  atoo  be  proved  bT  a  certlfled  notloe  of  tbe 
formatloo  of  the  eivporatloii.  made  In  punuanoe 
«f  tM  statute,  sworn  to  br  Its  ptesldeat,  tresmrer, 
olerk  and  dlreotnta,  and  leoorded,  a*  prorlded  by 
tbe  Btetute,  In  tlie  regtstry  of  deeds.  Chamberlln 
.  T.  Hnffuenot  Utg.  Co.  US  Ham.  ex. 

NtpKoenee  not  nilijMt  lo  a  stamlard  nils. 

It  Is  tanposslble  to  Kite  the  meeaure  of  oalpable 
DegUBenoe  in  tboae  ocoupylaa  fldudarr  relations 
fdr  an  oases,  as  ttie  degree  of  oere  required  depends 
npoD  tliesubjeote  to  whloti  ic  la  to  be  applied.  Flnt 
Hat  Bank  oILrons  T.  Ocean  Nat.  Bank,  ao  N.  r.  na. 

Wbat  voald  be  slight  cegleot  lu  (he  oaie  of  a 
qnanUlT  of  iron  mljcht  be  sioas  neailect  In  ttie  oare 
of  aJeweL  That  would  be  alight  neglect  In  the 
cere  exeretaed  In  the  affaire  of  a  turnpike  corpora- 
ttoo.  or  even  of  a  manufacturing  oorpormtlon, 
mlgbtbagiManegleettnUieoareekerolBed  fai  tbe 
maoegemeirtot  a  savings  bank  Intrasted  witb  the 
sarioge  of  a  maltUnde  of  poor  people,  depending 
tor  Ha  life  upon  etedit  end  liable  to  be  wrecked  b; 
tbe  bieaUk  of  snaplalon.  Hun  t.  Cary,  B  N.  Y.  SB. 
1SL.R.A. 


The  rttaUon  between  bonk  qftciol*  emi  depositors. 

The  relation  and  relative  obligations  eiMng  t>e- 
tween  a  bank  and  Ita  depoattlog  customers  are  Id 
general  simplr  tbose  of  debtor  and  creditor.  Foley 
V.  HOI,  >  H.  L.  Ces.  S8;  £tna  Kat.  Bank  t.  Fourth 
Mat.  Bank,  U  N .  T.  81,  T  Am.  Bep.  SU;  Boyden  v. 
BankofOapetFear,65ir.C.18;  Allen  v.Fourth Mat. 
Bank  of  Mew  fork,  e  Jones  A  &  197,  W  M.  T.  1% 
Buobanan  P.  Oil  Oo.  v.  Woodman,  1  Hun,  ta^i 
niomp.  A  CltB;  1  Wait,  Act.  i  DeC.  SOt. 

Ttie  telatlon  between  a  eevinge  bank  and  Its  tms- 
teea  or  directors  is  that  or  principal  and  agent,  an4 
that  between  tbe  trusteea  and  depositors  Is  similar 
to  that  of  the  trustee  and  eestwt  gut  tnut.  If  suob 
trustees  tiansoeDd  the  Umlta  placed  upon  their 
power  In  thediarteiof  tbebankand  cause  damase 
to  tbe  bank  or  its  depoalton,  they  are  liable.  Hud 
v.Cary.BtM.T.tS. 

Each  partner  is  personally  reepooBlble  for  the  ob- 
llgattoDS  and  llabllitiee  of  tbe  partnership,  whether 
on  eonCnict  or  for  oris,  and  bis  property  may  be 
taken  on  eieautlon  or  aCtaohmeat  against  the  lirm, 
although  the  Bnn  may  be  solvent.  Parsons.  Partn. 
aB,S<a;  WooUeyT.KeUr.lBarD.ftC.se:  Nlobolson 
V.  Janaway.  18  N.  J.  Eq.  £85;  Bryant  v.  HawklDa.  « 
Uo.  «1D:  villa  V.  Joote.  IT  Iji.  Ann.  f.  6  Field,  Lew- 
yer'a  Briefs.  IS.  Bee  note  to  Mareball  v.  Z^kTmers  * 
H.  Sav.  Bank  (Va.)£  L.  B.  A.  S31. 

As  to  tbe  dletlooUoD  between  nvlng  banks  and 
banks  of  depoelt,  see  note  to  Lewis  v.  Iiynn  Insb 
f or  Bav.  (HasB.m<.  B.  A.  TH. 
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&AiMAr,  11  Phila.  IBS;  Sehamburg  t,  FtneUr, 
S5  PitUb.  L.  J.  Iti;  TAoBuon't  SHate,  0  W.  N. 
0.14. 

Bo  ue  DDincorpoivM  Jolotstock  oompaniet. 

Kramer  v.  Arthun,  7  Pa.  105;  Bidggt  Am. 
(18  Pa.  378:  Olarke'tApp.  107  Pa.  486;  SeOk- 
wr'i  Ettatt,  a  L.  R  A.  431, 18S  Pa.  48. 

Tbe  sharebolden  are  therefore  each  persou- 
allr  liable  for  aU  the  debta  of  the  bank. 

3  LiDdley,  Pirtn.  gg  108S,  1431. 

Where  pmona  enter  Into  aiticlea  of  avocU- 
tloD  for  baoking  purposes,  and  'wlibont  anjr 
charter  assume  a  iitiii&  open  %  tlock  hook, 
subscribe  for  sbarea  of  stock,  and  a  portkni 
pay  Binall  rams  thereon,  hold  meedoes,  elect 
direcioTs,  publish  the  Dames  of  aucb  dlrecton, 
«DterlDto  and  transact  biulnewaiA  bank,  they 
«ie  all  liable  as  partners. 

Fttti*  T.  Atkint.  60  111.  4M:  Bodman  v.  Batd- 
'Wn,  dS  HI.  GS3;  Botton  A  A.  B.  do.  y.  Ftar- 
sOTi,  138  Hasa.  445;  Jeuvp  t.  Cam^^U,  13 
Jones  A  S.  261;  SAamburg  r.  Bjigj/tM,  88  Pa. 
1«;  Clark  r.  Fletcher,  96  Fa.  416;  ShamUnirg 
T.  A»<>U,  a  Cent.  Rep.  809,  113  Pa.  6;  OkrU^ 
▼.  Bia,  181  Pa.  493;  l^eitvliauttr  T.  Bhawr, 
89  PltlBb.  L.  J.  318. 

A  participant  In  profits  directly  as  such,  no 
matLer  what  may  be  the  arnuixement  between 


■».  Bmith,  6  Whart  149:  Bdwardi  v,  Traeg,  63 
Pa.  880;  Retdt.  KreTnar,  3  Cent  Rep.  64,  111 
Pa.  486;  CtMweU  t.  MitUr,  137  Fa.  449. 

And  one  who  ibares  In  the  profits,  althoacb 
his  name  may  not  be  in  Ihe  firm.  Is  responiible 
for  all  its  debts. 

Winihipy.  Bank  of  United  8tatet,  80  U.  a  S 
Pet.  560,  8  L.  ed.  337. 

Two  things  must  be  shown  to  eatalilith  the 
extalence  of  a  eotporallon  d«  facto.  Tit :  firtt, 
the  existence  of  a  charter  or  some  law  under 
which  such  a  corporation  with  the  powers  as- 
sumed might  be  created;  eaeond,  a  tuer  by  the 
par^  aMumlng  to  be  such  corporation,  of  the 
rights  claimed  to  tie  conferred  by  such  charter 
orUw. 

MeOeditt  Bptt.  V.  OhvnA  t.  Ptekett,  10  H. 
¥.488. 

One  who  contracts  with  others  under  a  cor- 
porate name  beliering  tliat  he  is  contractlnc 
with  a  corporation,  when  none  In  fact  exists,  u 
not.  In  a  suit  against  soch  persons  to  enforce 
the  contract,  estopped  to  deny  that  tbty  were 
a  corporation. 

eienn  v.  BereanuiTtn,  8  West  Rep,  607,  90 
Ho.  App.  848;  Burt  t.  SaUeburr,  S5  Ho.  810; 
Shelite  T.  Strong,  138  Pa.  81B;  Cook,  Slock  & 
Stockholders,  g  388. 

WlllUtms.  /.,  delivered  the  opinion  of 
the  court : 

Tbe  learned  judge  before  whom  this  case 
was  tried  correctly  Btat«d  the  principles  that 
controlled  the  liability  of  partners  to  third 
persons  dealing  with  them.  There  is  no 
doubt  that  where  the  relation  is  shown  to 
exist,  eadi  partner  Is  liable  Indlrtdually 
for  ail  the  debts  of  the  firm.  It  is  also  true, 
as  a  general  rule,  that  participation  in  profits 
makes  one  a  partner  as  to  persons  dealing 
with  the  Arm,  although  this  rule  Is  not  with- 


83  Pa.  286.  The  business  of  banking  is  <hio 
in  which  a  partnership  may  lawfully  ea- 
gage :  and  it  Is  Immaterial  that  the  namei 
of  the  partners  do  not  appear  in  Che  firm 
name.  Shambitrfi  y.  Ruggtet,  88  Pa.  14fi. 
The  liability  of  tbe  partners  depends,  not  on 
the  name  of  the  partnership,  but  on  the  exist- 
ence of  the  partnership  relation.  These  nilea 
were  correctly  stated  on  tbe  trial.  The 
gronnd  of  complaint  Is  the  manner  of  their 
application  to  the  facta  of  this  case.  In  his 
charge  to  tiie  jury  tbe  learned  judge  drew 
attention  to  tbe  erldence  showing  the  organi- 
zation of  the  bank,  the  holding  of  stock  by 
the  defendants,  and  their  receipt  of  diTldenda. 
and  then  submitted  the  questions  to  the  Juir 
in  the  following  order:  fint,  was  the  banK 
indebted  to  the  plaintiff  as  alleged ;  lecond, 
was  the  hank  a  partnerehip,  and  Hiird,  wen 
the  defendants  members  of  tjie  firm.  Having 
aimplT  staled  the  second  question,  he  pro- 
oeedea  to  consider  and  discuss  tlie  third,  and 
among  other  things,  said  to  the  jury :  "  Did 
they  (the  defendants)  invest  their  money  In 
this  business,  and  aid  they  stipulate  for  a 
share  of  the  profits  of  the  business?"  To  en- 
able them  to  understand  the  significance  of 
their  finding  upon  this  question  he  immedi- 
ately added:  "If  they  did,  thev  became 
partners  and  Individually  liable  for  all  the 
debts  of  the  firm,  unless  they  can  protect 
themselves  from  this  liability.  If  tbe  insti- 
tution was  an  incorporated  bank,  then  they 
would  not  be  Indlndually  liable.  But  If 
It  was  Incorpianted  tbe  burden  Is  upon  the 
defendants  to  show  It  And  If  It  was  a  lim- 
ited partnership  the  burden  Is  on  the  defend- 
ants to  show  It"  This  Inetmction  was  cal- 
culated to  divert  attention  from  the  second 
question,  which  was  the  important  one,  and 
fix  It  on  the  third.  It  assumed  that  there 
was  competent  and  adequate  proof  before  the 
jury  to  establish,  prima  facie,  that  the  bank 
was  a  private  enterprise  owned  and  conducted 
by  a  partnenbip ;  and  It  put  the  burden  of 

riroof  on  the  draendants.  It  left  the  jury  to 
nfer  that  until  the  defendant  should  assume 
the  burden  put  upon  them  and  show  afflrma- 
tlvely  that  the  bank  was  Incorporated,  or 
was  organiEod  as  a  limited  partnership,  they 
should  be  held  liable  as  partneia.  But  the 
learned  judge  went  still  further.  Having 
put  tbe  burden  on  the  defendants  of  showing 
the  character  of  the  bank,  and  having  ex- 
plained to  the  Jury  what  the  defendante  must 
show  In  order  to  "protect  themselves  from 
.liability."  he  proceeded  to  say:  "No  evi- 
dence has  been  given  before  you  that  It  (the 
bank),  was  incorporated,  and  no  evidence 
that  It  was  a  limited  partnership."  This  left 
the  Jury  no  alternative ;  they  must  find  that 
the  defendants  Invested  their  money  in  the 
bank,  with  a  view  to  share  In  tbe  profits  of 
the  bualneas,  for  this  was  not  denied ;  and 
this  they  were  told  made  them  partnera. 
They  could  protect  themselves  only  by  show- 
ing tbe  Incorporation  of  the  bank,  or  Its  or- 
ganization as  a  limited  partnershlD,  and  this, 
they  were  told,  bad  not  been  done.  The 
conclusion  naturally  followed  that  they  were 
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Utls  iMUik  WM  a  Mrtnenhfp.  The  plaintiff 
■Uegwl  It,  uid  cl&lmed  to  recoTcr  against 
tbe  defendants  as  membera  of  tbe  banklag 
firm.  The  burden  of  provinfc  the  partDer< 
ship  was  on  him,  and  until  this  proof  wai 
given  the  defendants  were  not  called  upon 
to  enter  upon  thetr  defense.  The;  were  not 
bound  to  prove  the  character  of  the  organiza- 
tion of  the  bank  In  order  to  "protect  them- 
Klvea,"  until   thej  were  first  put  In  danger 


membera  ot  Uie  firm.  As  they  did  not  den; 
that  the;  were  alAckholden,  the  only  open 
question  was  that  of  the  character  of  the 
bank,  and  Uiis  la  tlie  question  to  which  the 
attention  of  1^  jon  should  have  been  drawn. 
What  was  the  evidence  upon  this  questionT 
Tbe  plaintiff  showed  tbe  fact  that  th»  bank 
was  organised,  that  it  conducted  a  banking 
busfnesa  under  the  management  of  a  board 
ol  directors  with  a  president,  vice-president 
and  csahler,  until  1887,  when  Ittailed.  This 
was  all.  No  articles  of  co-partnership,  oi 
contract  between  the  founders  of  the  mnk, 
were  shown.  How  the  organlxatiou  was 
effected,  or  the  business  of  the  bank  done, 
did  not  appear.  There  was  not  even  a  single 
set  or  declaration  of  any  officer,  director, 
stockholder,  or  clerk,  tending  to  show  that 
the  bank  bad  ever  been  represented,  at  any 
time  or  toany  person,  as  a  partnership.  There 
was  no  proof  that  the  defendants  or  eiUier 
ol  them  had  ever  attempted  to  exercise  any 
control  over  the  business  of  the  bank  or  bad 
participated  in  it  in  any  other  way  than  by 
the  receipt  of  a  few  small  dividends.  On  the 
other  hand.  It  appeared  in  the  evidence  that 
EfrbT.  tlie  founder  of  the  bank,  represented 
that  he  had  obtained  a  legal  charter  for  1^ 
while  he  was  eneaged  in  soliciting  subscrip- 
tions to  the  stock.  The  certiacatea  held  by 
the  defendants,  which  were  put  In  evidence 
by  the  plaintiS,  described  the  bank  as  "or- 

Knized  under  an  Act  of  the  Legisli '  "'     ' 
onsvlvania,  and  as  having  an  au 

t  (100,000    divided   into  shares  of 


asylvania,  and  as  having  au  authorized 
capital  of  (100,000  divided  into  shares  of 
(100    each."    This  description   is   certainly 


the  position  of  the  plaintiff,  that  it  was  not 
such.  Moreover  the  defendants  were  severally 
upon  the  witness  stand  and  testified  in  the 
most  positive  manner  that  they  were  not  part- 


to  be,  in  an  incorporated  bank  ;  and  that  the 
stock  was  sold  to  them,  and  bought  by  them, 
as  and  for  the  lawfully  Issued  stock  of  a  bank 
doing  business  under  a  valid  charter.  Prom 
this  evidence  the  jury  would  have  been 
lustifled  in  finding  against  tbe  plaintiff ;  and 
if  their  attention  fa-id  been  drawn  to  it.  as 
its  Importance  required,  the  result  of  their 
deliberations  might  liave  been  just  opposite 
to  wliat  It  was.  The  position  of  the  parties 
is  not  without  some  bearing  on  this  question. 
The  real  plaintiff  was  the  wife  of  one  of  the 
sons  of  the  man  who  organized  the  bank,  pre- 
sided over  ita  affairs  for  fourteen  years,  and 
conducted  it  into  hopeless  bankruptcy.  Her 
husband  had  boen  in  the  employ  of  tbe  bank 
for  yean  as  a  clerk  and  bookkeeper.  He  bad 
UL.B.  A. 


the  means  of  knowing,  and  It  Ii  ttit  to  pie< 
sums  did  know,  the  character  of  the  bank 
and  the  manner  in  which  it  was  organized. 
UIs  brother,  who  was  the  assignee  bo£h  of  his 
father  and  of  tlie  bank,  and  had  actual  cus- 
tody of  all  tlie  books  and  papers  of  both  at 
his  place  of  baiioeaa  in  another  State,  waa 
present  at  the  trial  aa  a  witness  for  tbe  plain- 
tiff. Whether  tlie  bank  rested  (hi  a  con- 
tract between  tU  foanders,  or  on  a  charter 
from  the  State,  lie  was  In  a  position  to  know, 
and  to  bring  tbe  document  before  the  court. 
With  these  two  witneeses  the  plaintiff  waa  in 
a  position  to  show  a1)  that  the  books  and 
papers  of  the  bank,  or  Its  founder,  contained 
relating  to  the  organization.  Tbe  defend* 
anta,  on  the  other  hand,  were  simply  small 
stockholders  shown  to  have  liad  no  connectlcHii 
with  or  knowledge  of  tlie  busineM  of  tba 
bank,  and  no  acoMS  to  Iti  books  or  papen. 
How,  in  a  contest  between  parties  so  situated, 
can  it  be  said  that  the  burden  of  showing  the 
nature  and  character  of  the  organization  of 
the  bank  is  on  the  defendants? 

The  books  and  papers  from  which  tiiii 
evidence  Is  to  be  draim  an  In  another  State, 
beyond  the  reach  of  process,  and  In  the  handi 
of  the  plaintiff's  witness  inid  brother.  The 
defendants  have  no  means  of  reaching  them 
or  compelling  their  production.  Under  such 
clrcumstancea  If  the  absence  of  euct  proof 
of  the  nature  ot  the  organization  affords  a 
basis  for  a  presumption  against  either  party 
It  must  be  against  him  who  Is  In  a  position 
to  produce  such  proof.  It  was  error  therefore 
to  say.  on  the  facts  of  this  case  as  they  wer« 
presented  lo  the  court  below,  that  the  burden 
of  proving  a  charter,  or  an  organization  ai  a 
llmltod  partnership,  waa  on  the  defendant. 
The  burden  of  proving  a  partnership  as  al- 
leged, waa  on  the  plaintiff,  and  until  this  waa 
ahown,  the  delendanta  were  not  called  upon 
to  enter  upon  a  defense.  It  was  error  also  to 
say  that  there  was  no  evidence  tending  to 
show  an  Incorporation  of  the  bank.  There 
was  some  evidence  and  It  should  have  been 
submitted  to  the  jury  In  such  msnner  aa  to 
draw  their  attention  to  the  Importance  of  the 
question.  Bomethintr  has  been  said  in  the 
argument  about  the  unconscionable  position 
of  bankers,  who  Qrst  invite  the  public  confl- 
dence  and,  when  they  have  secured  it,  betrar 
it,  and  then  seek  to  escape  from  the  legal 
consequences  of  their  own  frauds.  We  quite 
agree  with  all  that  has  been  said  by  way  of 

'insure  ot  such  conduct,  but  it  is  not  quite 
-pproprlate  upon  ibe  facts  of  this  case.  The 
defenaants  took  their  stock  in  an  organized 
bank,  doing  business  as  a  savings  bank. 
They  had  nothing  to  do  with  Its  current 
business.  They  neither  invited  the  plaintiff 
to  make  depOBlts,  nor  embezzled  tbe  money 
when  deposited. 

It  Is  not  alleged  that  they  aided  in  bring- 
ing about,  or  profited  by,  the  ruin  of  the 
bank.  They  are.  rather,  among  tbe  sufferers 
from  the  ruin  wrought,  apparently,  by  the 
president. 

While  he  sauandered  the  money  of  deposlt- 

s  he  sunk  also  tbe  money  oF  the  stockhold- 
.  s.  If  the  defendants  are  now  liable  to  the 
creditors  of  the  bank.  It  Is  not  for  their  own 
fault  or  fraud,  but  because  of  their  mlstor- 


tTi 


PMmnTLTunji  Suntsu  Coubt. 


Mm  In  tMing  asMctftted  In  bttalucM  with  one 
who  haa  wturtad  the  moDej  of  hla  ptutnen, 
Kod  that  of  ths  cuatomera  of  the  firm,  at  the 
nine  tine,  uid  left  both  remedtlea. 

ThJB  ia  their  position  tf  the  ban^  was  & 
putnerahlp.  Tbtj  must  In  that  caae  bear 
their  own  loss  and  make  good,  to  the  extent 
of  their  ability,  the  losses  ol  the  depositors. 
But  he  who  aeserts  their  liability  aa  partners 
must  show  it,  and  the  anfflclenoy  of  the 
■howlng  must  be  delermioed  by  the  Jury 
under  proper  InatnictlDns. 

Ti«jtidgmatt  it  tVMraad  and  a  venlte  faclae 
4e  noTO  otBordtd. 


Dudel  EEHLEB,  by  Next  Friendi, 


otbsr  aC^  mlsht,  undsr  the  ct 


iH,lnn 


S.  Th*  ■.ttontloB  of  tb*  Joron  ■hoald 
B0t  b*  dr»w(i  to  the  prloe  tor  wblob  tbaj 
would  bo  willing  to  iulfer  the  Injury  for  which 
they  are  to  uwaa  danugM,  In  l;^liix  down  the 
rules  whlflb  are  to  Kulde  them  In  makhv  auoh 

8.  Tba  Omgr^m  of  ea>«  and  pradesos 
^rtdeb  BHiat  Im  exwetoed  hj  a  eldld  to 

avoid  the  ohaTKe  ol  neaUgenoe  la  meaiuied  hf 
Uanpadty  to  eae  and  appreolate  danser  whether 
be  U  under  or  orer  fonrleea  jtmza  of  ace,  and  In 
the  afaaBDce  of  evMenoe  to  the  oontnrr  aoiA  ca- 
naolty  will  be  bald  to  be  that  irtilefa  la  oanal  to 
ohUdien  or  hi*  age  aod  eKperieoee.  ftturtean 
jeate  Is  elmp];  Ibe  ace  after  whloh  oapeoltr  la 
preauraed  and  the  burden  of  ahowhw  lack  of  It 
plaoed  oo  the  ohlld, 

(OotoberE,l»U 


berlnad  County  In  favor  of  plalnii((  in  an  ac- 
tion brought  to  recover  damasea  for  personal 
Injorlea  alleged  to  have  resulted  from  defend- 
ant's negligence.    Bntrud. 

Plaintiff  was  a  minor  About  fourteen  years 
(d  age.  He  wasemplovedat  defendant's  coi- 
lleiy  as  slate  picker.    At  the  time  he  received 


KOA— Jmptmwnta  fvmUltei  am  tmpDiitt  muil  h« 
rMHotuMii  MM'a- 
M  ■uaiaotee  tbe  aafe^  at  the 


liable  tor  fadnriea  raaultliis  from  a  detect  In  the 
Implemeiita  tumlalMd  which  oonld  net  be  dlaoov- 
erad  br  imref  ul  Inapeotlon  er  the  appUeatton  of 
mnopriata  teeta.   Frobrt  v.  Delamater,  1  Oeot. 

Bep.  lor,  100  N.  T.  at. 

And  In  ao  action  bran  emplojrtacalnathls  em- 
tHajft  to  leeover  damaces  for  Injuries  ' 


the  butdBD  of  procd  laoD  the  peitr  plalntlir  to  ahow 
^afendanfa  ne)cll^noe  In  ttwexeRdse  of  hla  dnty  to 
the  emplor^  Id  the  aaleotlon  of  hnproper  Imple- 
menta.  hinton  v.  Northern  Cent.  K.  Oo.  n  N.  T. 
7;  DeOraff  v.  N.  Y.  Oent.  *H.  B.  B.  Co.  TS  N.  Y.  US; 
fit.  Loula,  I.  U.  *  8.  B.  Co.  T.  Harpv. «  Ark.  SH. 

The  •mplert  baa  a  rUbt  to  aMinia  tbe  aultable 
ehanoter  of  tbe  maelilDeri-  for  aU  purposaa  for 
which  It  Is  famJBbed  to  be  used.  Stevenson  v. 
Jewett,  16  Hun.  tilk  8wor*  v.  Bdgar. »  K.  Y.  ffi, 
S3;  Wlllr  V.  UuUedr.  TB  N.  Y.  810:  Meban  v.  flrra- 
eun,  &  A  N.  Y.  B.  Oo.  78  N.  Y.  MS. 

Bven  where  (he  knowleU^  of  defeda  comea  to 
41ie  aervBDt.  It  hi  »  quasClon  for  the  iaij  to  decide 
««to  whether  big  oegllffenee  Bmouoted  tea  ooutri- 
iiutlon  on  \t\»  part,  aod  It  la  ouly  in  a  verr  extreme 
oaae  that  tbe  court  wUl  decide  It  to  be  a  matter  of 
law.  UoHahon  v.  Fort  Henrr  Iron  Co.  Ei  Hud, 
«8:  Sprons  v.  Boston  *  A.  B.  Oo.  U  N.  Y.  H:  XanlDS 
T.  New  York  Oent.  B.  Oo.  tt  N.  Y.  BSl.  S3B,  SSI;  Wlllr 
▼.  HuUed;,  lupm;  Hawler  v.  Northern  Ooit.  B.  Oo. 
«e  N.  Y.  370:  Eain  v.  Smltb,  S»  N.  Y.  8TG. 

It  was  the  duty  of  the  employer  to  fumlah  Us 
4nDplo7te,  tor  uae  In  the  proeecution  of  bla  builDesB, 
•afe  and  aullable  maoblaery  and  to  keep  ttae  same 
in  good  repair.  Done  v.  Delaware,  L.  A  W.  K.  Oo. 
«  N.  T.  HM;  Power  v.  New  York,  L.  B.  *  W.  B.  Oo. 
as  Hun,  <U;  Ryan  v.  Powler.  »  N.  Y.  41S;  Klrkpat- 
rlok  T.  New  York  Cent.  *  H.  B.  K.  Oo.  Tfi  N.  Y.  MO; 
Chapman  v.  Brie  R.  Oo.  SB  N.  Y.  E8S;  UaLone  v, 
fiatbaway,  ■  Tbomp.  A  C  Ul;  Brickner  T.  New 
York  Cent,  B.  Co,  ■  Lena.  SIT;  Fllke  v.  Beaton 
*  A.  B.  On  m  M.  Y.  Stt:  Kaln  r.  amlth,  BO  M.  Y.  U:^  1 

18L.aA. 


e  also  17  L.  R.  A.  450. 


By  enoouraxins  employii  to  uae  tbe  atmoture 
and  maidilDeTy  turnWied,  tbe  master  mnst  nae 
proper  oare  and  dillKeooa  to  maka  auoh  atnictjre 
and  maohlnary  lit  for  use.  Dnlon  Psc  B.  Oo.  v. 
Von,  M  C.  B.  IT  Wall.  SSI,  a  L.  ed.  73*;  SuUlvnn  v. 
India  Htc  Co.  118  Hasa.  saa:  O'Oonnoc  v.  Adan« 
1»  Maaa.  tfl:  Beedle  T.  London  *  N.W.  B.0O.  T  Bxoh. 
VS;  Dynen  v.  Leach,  fli  I.  J.  Bich.  IS;  Lawler  *. 
AndroKNvrln  B.  Co.  IB  Ha.  US;  Ylfleld  v.  Northern 
B.  Oo.  «£  N.  H.  S3:  Hard  v.  Termont  *  C.  R.  Oo.  81 
Tt  4TS:  Sworda  v.  Bdgar,  IS  S.  Y.  XS;  Plsnk  v.  New 
York  Cent.  *  H.  IL  R.  Co.  (0  N.  Y.  807;  Pattersoi. 
V.  Plttaburgh  A  C.  B.  Oo.  TS  Pa.  889;  Chlearo  k  N 
W.  a  Oo.  T.  Jackson,  EB  DL  «S;  Had  River  *  L.  B 
B.  Oo.  V.  Barber,  S  Otalo  fn.  Stl:  ladlanapoUs,  B  1 
v.  R.  Co.  *,  Blaulxan.  77  tH.  SSB;  Columbus  Jt  I.  C. 
B.  Co.  V.  Arnold,  n  Ind.  ITB:  Huldownej  v.  Illinohi 
Cent  R.  Oo.  n  Iowa,  IBS;  Wedgwood  v.  Chlcag* 
*  N.  W.  B.  Oo.  U  Wla.  iTB;  LeOalr  v.  FUst  DIv.  ta 
Bt  Paul  *  P.  B.  Oo.  W  Hhin.  B;  Wtaalen  v.  Coc 
tenary  Ohurah  of  St.  LouK  M  Ho.  Bt;  Mobile  jt  'J, 
B.  Oo.  V.  Thomaa.ll  Ala.  STB;  Ualone  v.  Haviey, 
IB  OaJ.  401:  BaClenon  v.Wallaoe.  IKaoq.  U  U  Osik 
la:  Toledo.  W.  ft  W.  a  Oo.  v.  Voore,  n  D'.  tO. 

The  master  ia  almply  bound  toexerdae  teasonshie 
oare  In  aeleotlng  appHanoea  tor  a  aervnnfa  use. 
Wood,  Hast,  k  Berv.  688;  Hackett  v.  Hiddleaex  Hfr 
Oa  101  Mass.  101;  Byan  v.  Vowlst,  M  N.  Y.  410; 
Wright  V.  New  ToA  Cent  B.  Oo.  »  N.  Y.  SO; 
Warner  v.  Brie  R.  Oo.  •»  N.Y.  taS;  Faulkner  v.  Bria 
B.  Oo.  <IS  Barb.  8U;  Halone  t.  Bathaway.  Ot  N.  Y.  t( 
see  nole.  fl  Ank.  Bep.  S7B;  Tlnney  v.  Boston  A  A.  B. 
Oo.  tt  Barb.  nSi  UoMlll^u  v.  Saratoga  A  W.  R.  Oo. 
»Barb.  MS:  Davis  V.  D*&olt  *  M.  B.  Oo.»Hlab.  IDS. 
Sep.  8B1;  Bosi  v.  Boston  *  A.  B,  O0.B8  N.  Y. 
ta-.  Chapman  v.  'jie  B.  Oo.  SB  N.  Y.  S78;  Inning  r. 
NewYurkCe»-.it.Oo.l8N.Y.8n;  Fhkev.Boeton 
A  A  B.  Co.  CM.  Y.  Stl^  Oolumhua,a  ft  L  a  B.  Co.  r. 
Troeeob,  Ca  IlL  W  U  Am.  Bep.  STt;  Wonder  v. 
Baltlni'-.e  ft  O.  B.CO.  8t  Ud.tll,  (Am.  Bqk.  ll« 
Eeeeuo  v.  Western  B.  Corp.  eN.  Y.  17S;6tory,  Ag, 
I  f  u,  a;  PHreona,  Ooot.  GfS;  Leonard  v.  Collins,  79 
V.  £.  M-.  Allen  V.  New  Osa  Oo.  IT  Hoak.  Bote.  Bep, 
iKMSt;  Holtnagle  T.  New  York  Oent.  ft  B.  B.  B. 
-     "•"  Y.BOl 


.,b.  Google 


ITmht.ii  V.  SoEWISK. 


am 


tiie  InJariM  complained  of  be  wm  eoRaged  In 
^rivbiK  n  male  attacbed  to  a  cat  baiiUne  dirt 
ftom  the  bnaker.  The  woA  leqnlied  t£at  be 
lebouldrldeon  Ihecvto  the  damp  and  unhitch 
the  male  while  the  car  wa«  raunlnf  on  an  np 
^rade  with  eaouKh  momentum  to  canr  tt  to 
Qm  end  of  the  dirt  bank,  the  place  where  It 
waa  to  be  dumped.  The  mole  waa  bltcbed  to 
the  car  by  means  of  a  epceader  and  cbaln. 
Tbe  attachment  wu  In  (nmt,  beneath  the  car. 
Ftalnilff  clelmed  that  tbe  cai  was  not  properly 
'Conslrucled;  that  the  atlaohment  should  obtb 
been  at  the  side  of  the  car,  or  If  In  front.  It 
«bonld  here  been  In  K  more  elevated  postHon. 

Further  facts  appear  In  the  opinfon. 

Memn.  W.  &  F»iirt,  W.  H.  M .  Ormm, 
■a.  H.  Clement  and  8.  F.  WolTerton,for 
Appellant  r 

A.  boy  toorieen  yean  of  age  Is  competent  to 
'drive  a  mule  hauling  a  dump  car.  It  wu 
therefore  not  negligence  to  put  thii  plaintIS  at 
«ndt  work.  Theaventfeboyoffonrteenyean 
vaa  fully  competent  to  know  the  danger. 

ffEtrft  T.  norn,  24  W.  N.  C.  SJ9;  lUelurt 
T.  atephttu,  1S8  Pa.  088;  Zar»  w.  TtOm,  184 
Pa.  Sis. 

An  Infant  at  the  age  of  fourteen  years  Is  pre- 
«ained  U>  have  lufBdent  capacity  to  be  eeotl- 


ble  of  danger  and  to  nave  the  power  to  avoid 
It,  and  (his  presomptlon  will  atand  until  over- 
thrown by  clear  proof  of  the  absence  of  such 
disoretton  as  is  usual  with  Infanta  of  that  nge. 

SdeUv.  AUephmgR  O).  88  Pa.  86;  Straw- 
btidot  r.  Brae^oTd.  128  Pa.  900;  QiUenU  y. 
MeSouan,  100  Pa.  14»;  WM  PhOaddjMa  Pan. 
a.  (h.  ▼.  aaUagher.  108  Pa.  OSTi  Ootgan  t. 
WutFrnadOflUa  Pom.  B.  Oa.  4  W.  N.  C.  401. 

It  was  not  a  question  for  the  Jury  to  deter- 
mine  as  to  which  of  tbe  three  kindi  of  bitches 
described  by  tbe  witnesses  should  have  been 
need  at  this  colUeiy,  nor  whether  It  would  have 
been  a  safe  thing  to  employ  a  boy  of  this  Hg« 
In  the  use  of  aoy  other  bitcb.  Tbe  undisputed 
evidence  was  Uiac  boys  of  Ibis  age  did  thla 
work  with  the  style  of  hitch  In  evidistice. 

See  Faber  *.  CarluU  Mfy.  Oo.  126  Pa.  88»i 
Titat  r.  Bra^ord.  B.  it  .&.  5.  Oo.  180  Pa.  690. 

Where  an  employer  has  furnished  his  em- 
ployes with  toolsind  appl  Ian  CM,  which,  tbouEh 
not  the  best  possiMe  to  be  obtained,  may  by 
ordinary  cam  be  UKd  witfaoal  dauger,  he  has 
diechai^ed  hi*  duty  and  U  not  responsible  for 
accidents. 

iUMutyA  it  a  B.  Oo.  t.  Santrntj/tr,  92  Pa. 
376;  AUUm  Mfy.  Oo.  t.  MeOermiei,  II  Cent. 
Bep.  806,  lie  Pa.  610;  Drew  r.  Qayli>rd  Coai 


n  of  prooTliitAlttM  iNirtv  oBcpfng  wotrt  of 


D  Is  npon  the  plalntllT  to  estabtlsb  neti- 
lOcenoe  at  tfaenueter  andbli  ownoare.  Tbe  pre- 
•enmptlon  M  (hat  tbe  master  dlichuved  bli  duty, 
.and  this  prceumptlon  must  be  fairly  oreroome  br 
proof  of  ble  penonal  fault  or  nesUgenoe.  KoUIl- 
Ian  V.  aaraloaa  ft  W.  B.  Co.  M)  Bsrli.  UB;  Hon  v. 
Bnton  *  A.  B.  Oo.  U  N.  Y.  tlT:  Wrlsfeit  T.  New 
Fork  Cant  B.  Oo.  SM.T.  Gtt;  Ualone  v.Halta. 
■wvr.  M  N.  T.  S,  n  Am.  Bep.  SO.  noltt  SBD,  S81;  Da 
«nfl  v.  New  York  Coot,  ft  H.  B.  fi.  Oo.  n  K.  T. 
USi  Davis  V.  Detroit  B.  Co.  Ol  Hloh.  lis,  1  Am.  Bep. 


Inlnred  tn  oonnqoenoa  of  that  detect.  DeOraftT. 
Mew  York  Cent.  A  H.  B.  B.  Oo.fiqira,-  Wond.  Hast. 
ftSerr.H  tK. 41<^  Tbrt  v.  Mew  York  Cent.  B.  Oo. 
JI  BarbL  R4;  Cunan  v.  Warren  Cbem.  k  tltg.  Co. 
4IN.T.  lO;  MobUeftCB.  Oo.  v.  Tbomaa. ti  Ala. 
«>;  Banleo  v.  New  York  *  B.  R  Oo.  5)  N.  Y.  BBt; 
Hard  V.  Termont  *  C  B.  Oo.  8R  Vt.  ITS. 

It  was  for  the  plalnUS  to  prove  that  proper  teats 
tad  not  been  applied,  the  law  preaumlns  that  oidl- 
«iaiT  care  bad  been  exercised.  Wood.  Mait.  ft 
flerv.  I  UV;  Rose  v.  Boeton  ft  A.  B.  Co.  and  De 
■Onir  T.  Haw  York  Cbnt.  ft  H.  B.  R.  Oo.  tupra: 
Beni7  V.  Stalen  Island  B.  Oo.  SI  N.  Y.  Sffl;  Wright 
*,  New  York  Cent.  B.  Oo.  and  Bauleo  v.  New  York 
ft  H.  B.  Co.  mvm;  Hares  v.  Foitr-Seoond  St.  ft  O. 
«t.  Perrr  B.  Oo.  ST  N.  Y.  a*. 

To  oarrr  a  ease  to  a  Jury  the  evidenoe  on  tbe 
pert  of  the  pMntlfl  miwtbe  such  ai,  if  believed, 


3M>  ditfirnaf  cm  oheofal*  one. 
Tlw  doty  of  the  master  to  fumkb  safe,  mitable 
and  aaiind  tools,  maoblnery  and  svpUaooca  for  the 
un  of  tbe  aervant  In  the  performanoe  of  tbe  work 
of  the  master,  and  to  keep  them  In  repair.  Is  not  sn 
absolute  one,  and  la  satMled  br  the  ezerdse  of  rea- 
aonable  aare  and  pmdeooe  on  the  part  of  tbe  maa- 


oceaslonad  lolelr  by  tbe  netllBeooe  of  the  defend- 
ants Johnson  v.  Hudson  Blvar  B.  Oo.  0)  N.  Y.  t& 
Wlldsv.HndaonBlverB.Oa.£lN.Y.f80:  Beynolda 
v.NewYorkOent.ftH.B.B.Co.nN.Y.eiR;  f 
wwn  V.  New  York  ft  H.  B.  Oo.  at  N.  Y.  »l:  Leonard 
*.  OoUlu.  TD  N.  Y.  tO;  Hale  r.  Smltb,  T«  N.  Y.  MO; 
Hart  V.  Hudeon  Blver  Bridge  Co.  84  N.  Y.  U  Blcr- 
oan  T.  Havemeyar,  Id.  MT;  Owen  v.  New  York 
«snt.  B.  Oo.  IT  N.  Y.  nO:  Gibson  v.  Brie  B.  Co.  ffi  N. 
T.  4tt;  Briok  v.  Boeheeter,  N.  Y.  ft  P.  B.  Co.  n  N. 
r.  Week.  DlK.  U. 
HUB.  A. 


Bnoh  appllanoea.  duller  t.  Jewett,  80  N.  Y.  M; 
Palntonv.  Northern  Cent.  B.OO.  88  N.Y.Tl  EUla  v. 
New  York,  L.  B.  ft  W.  B.  Co. »  H.  Y.  SO;  Burke  v. 
Wltherbee. »  N.  Y.  aU. 


nie  mlethataservant  assumes  tbe  risk  by  cos- 
Unnlnf  In  tbe  employment  witb  knowledge  of  tbe 
defeot  applies  even  to  a  ease  where  the  defect  waa 
due  to  Improper  oonstmcUoo  of  the  macblne,  or 


_  .  by  tl 

master;  but  there  Is  a  wide  dutarenoe  between  M  • 
application  to  such  a  oaaa  and  to  acaae  like  tbe 
preaeot,  where  the  defeat  was  not  one  orlfrinally 
existing,  but  was  one  which  rceulted  from  the  use 
of  a  good  and  safe  machine.  Tbomp.  Neg.  lOIT; 
Frwuilav.  Union  Iron  Oo.9Uun,8ta;  Pleeoe,  Rail- 
roads. 874;  Belalr  v.  CUoago  ft  N.  W.  R.  Oo.  tt  Iowa. 
00^  Malone  v.  Hathaway,  M  N.  Y.  S;  De  Qrwl  v. 
New  York  Oent,  ft  H.  B.  B.  Oo.  T5  N.  Y.  US;  Wood, 
HasL  ft  Serv.  Wl;  IfoHtllan  v.  Saratoga  ft  W.  R. 
Oo.  UBarb-UB:  OolumbuaftX.  R.  Co.  v.  Webb.  IS 
Ohio  St.  OB-.  Wonder  v.  Baltimore  ft  O.  R.  Co.  » 
Ud.  411;  Illinois  Cent.  R.  Oo.  V.  Jewell.  4B  111.  W; 
Seaver  V.  Boston  ft  H.  B.  Oo.  14  Oniy,  4M. 

Wbete  a  eervant  ts  employed  cm  maahlnery,  from 
the  use  Of  whioh  danger  may  arise.  It  !■  Uw  duty  of 
tbe  master  to  take  due  oare,  and  to  use  all  reasona- 
ble means  to  guard  against  and  prevent  any  de- 
fects from  whlob  Increased  and  unneocesary  dan- 
germayoceur.  ClarkeT.Holme8.THurlBt.ftN.E>17. 
And  see  Hayden  v.  Bmltta  Tllle  Hfg.  Co.  St  Conn.  !><8; 
4  Walt,  AoLft  Def.  UT.  See  no(«  to  Shermaa  v.  Ha- 
nomODoe  River  Lumber  Co.  (Wis.)  IL.  R.  A.  17% 
Loutaville,  N.  A.  ft  0.  R.  Oo.  v.  Book  (Ind.)  t  L.  R. 
A.  Wk  LlndvaJI  v.  Woods  (HIddJ  t  L.  R.A.TG«t 
Loul»ville,N.A.ftaB.  C(b  V-Oorps(IndJBL.B.A. 
830. 


.,b.  Google 
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<h.  (Pa.)  8  Cent.  Rep.  88B:  tNttriet  rf  Cb- 
ItimMo  T.  Memiiffott.  117  U.  S.  SSI,  96  L.  ed. 
946;  Li^igh  <t  W.  B.  OoiA  th.  t.  Bt^ti,  S  L.  R. 
A.Ul,ViS¥a..2»i;FhiladelphiaSR.  R.Oo.-<r. 
Sughet.  11  Cent  Rep.  82S.  119  Pft.  808;  Martden 
r.  IJaigh,  14  W.  N.  C.  036;  Wanamoibn-  t.  Bvrka, 
2  Cent.  %i.  288,  111  Pa,  488. 

Jfawrt.Torla  Anteni  and  C.  K.  8avldg«, 
lor  appellee: 

Tbia  caae  la  ruled  b;  mmrnd  v.  DOiBorfh, 
181  Pa.  SOe. 

Mitflhall,  .T.,  delivered  tbe  oplolon  of  the 

We  hare  bad  occaafon  Kvera)  ttmea  recently 
to  lay  down  the  rule  that  tbe  test  oF  liability 
•  of  an  employer  to  an  employe  'or  Injury  re- 
„i__j  i„  IV.  J  jjj  jjig  employment  is 


ancea  tbat  are  of  ordinary  character 
■onable  safety,  and  the  former  1b  the  oonclu- 
sire  test  of  the  latter.  Whatever  Is  according 
to  tbe  general,  usual  and  ordinary  coune, 
Stdopted  by  those  In  the  same  buaiDesa,  Is 
reasonably  safe  within  the  meaning  of  tbe 
law.  As  said  ^  onr  brother  Oreen  in  North' 
«rn  Gmi.  B.  (&.  t.  Button,  101  Fa,  1,  an 
employer  Is  not  liable  "because  a  particular 
accident  might  have  been  prevented  by  some 
special  device  or  precaution  not  in  common 
use,"  and  by  our  brother  Williams,  in  Iron 
Ship  Building  Workt  v.  Ifuttall.  IIB  Pa.  149, 
11  Cent.  Rep.  662:  "It  Is  not  enough  tbat 
some  personB   regard  It  as  a  valuable  safe- 

Suard.  The  test  is  general  use."  Nor  can 
le  Jury  be  permitted  to  set  up  their  Judg- 
ment against  the  general  customs  of  the  busi- 
ness. Fitu*  V.  Bradfonl.  B.  A  K.  3.  Ob. 
IS6  Pa,  eiB.  In  the  present  case  It  was  In 
undisputed  evidence  that  there  were  three 
kinds  of  hitches  to  the  dumper  In  common 
use,  each  having  Its  own  peculiar  advan- 
tages adapted  to  different  conditions  of  the 
dirt  banlc.  Much  evidence  was  given  as 
to  whether  it  would  not  have  been  practica- 
ble and  better,  under  the  conditions  of  this 
,  colliery,  to  use  the  side  hitch,  or  the  box 
centre  bitch.  This  question,  though  made 
the  burden  of  the  contest,  was  entirely  irrel- 
evant. It  was  exclusively  for  the  determina- 
tion of  the  defendanta  themselves.  Where, 
as  in  the  present  cose,  the  evidence  shows 
clearly  that  several  methods  are  in  eeneral 
use,  the  choice  being  a  matter  of  Judgmeot 
depending  on  the  surrounding  conditions, 
tbe  owner  has  the  absolute  discretion  to  select 
according  to  his  own  Judgment,  The  neces- 
sary cnntrol  of  his  own  business  demands  that 
this  right  shall  be  strictly  maintained.  Ex- 
cept to  make  another  man's  will  for  him 
after  bis  death,  there  is  nothing  which  a  Jury 
Is  more  apt  to  think  it  can  do  better  than  tbe 
owner,  especially  under  the  stress  of  a  claim 
for  damages  by  one  who  has  been  injured, 
than  to  say  how  another  man's  business  ought 
to  have  been  managed,  and  nothing  in  which 
Juries  should  be  held  more  strictly  and  un- 
Sinchingly  within  their  proper  province. 
As  alre^y  said,  there  was  a  large  amount  of 
evidence  aa  to  the  superiority  of  the  side  or 
upper  hitch,  the  admission  and  discussion 
of  which  tended  naturally  to  lead  the  Jury 
18  L.  R.  A. 


suppose  Qiat  they  might  find  a  verdict  oa 
their  own  Judgment  which  was  the  best,  and 
this  was  put  explicitly  before  them  by  ttie 
charge  thAt  "the  proper  question  for  you  to 
determine  la  as  to  which  of  these  hitches  waft 
tlie  proper  hitch  for  these  parties  to  make 
use  of  at  this  colliery."  11118  was  giving 
the  Jury  an  entirely  erroneous  view  of  th* 
point  of  the  case  and  of  their  province  in  re- 
gard to  it.  They  ahould  have  been  told  that 
if  they  found  from  the  evidence  that  the  lower 
hitch  was  tlie  one  In  general  use  upon  dirt 
banks  with  an  up  grade  there  was  no  negli- 
gence In  the  use  of  that  hitch  by  tlie  defend- 
ants. Tbe  ninth  assignment  of  error  must, 
ba  sustained. 

As  the  case  Is  to  go  back  for  another  trial, 
we  may  also  aay  that  the  measure  of  damage* 
quoted  in  the  eighth  assignment  is  somewhat 
vague,  and  the  expreselon  "you  would  not 
be  willing  to  lose  your  arm  for  the  world, 
or  fnr  the  wealth  of  a  Vanderbilt,"  thoueh 
followed  by  the  caution  that  tbat  would  be- 
no  test  of  value,  was  an  undesirable  form  of 
Suiting  the  matter  to  tbe  Jury  and  tended  to- 
iflame  damages  in  a  class  of  cases  where 
Juries  are  prone  enough  to  measure  verdtcta 


regard  f .  ^       ._ 

The  error  complained  of  In  the  aecmid  and 
fourth  aaslgnmenta  is  in  brief  tlie  charge  that 
while  tbe  law  presumes  a  boy  of  fotuleen  t» 
be  capable  of  appreciating  danger  and  there- 
fore responsible  for  his  own  negligence,  yet 
he  is  not  to  be  held  to  the  same  degree  of 
prudence  as  a  man  <rf  mature  years.  It  1ft 
notable  that  in  the  legion  of  cases  upon  neg- 
ligence in  our  books  this  particular  question 
has  received  little  attention.  But  the  prin- 
ciples upon  which  it  must  be  settled  ars 
firmly  established.  All  the  cases  agree  that 
tbe  measure  of  a  child's  responsibility  Is  hie 
capacity  to  see  and  appreciate  danger,  and 
the  rule  Is  that  in  the  absence  of  clear  evi- 
dence of  lack  of  It,  he  will  be  held  to  aucb 
of  discretion  as  is  usual  In  thoee  of 


his  age  and  esoerience.  This  measure  vi 
of  course,  with  each  additional  year,  and  tha 
Increase  of  responsibilItT  Is  gradual.  It 
makes  no  sudden  leap  at  tlie  age  of  fourteen. 
That  Is  simply  the  convenient  point  at  which 
the  law,  founded  upon  experience,  changes 
the  presumption  of  capacity,  and  puts  upon 
the  Infant  the  burden  of  showing  bis  personal 
wantof  tbe  intelligence,  prudence,  foresight, 
or  strength  usual  Id  those  of  such  age.  The 
standard  remains  the  same,  to  wit :  the  aver- 
aee  capacity  of  others  in  his  condition. 
lliat  tnls  Is  the  rule  as  to  children  under 
fourteen  is  held  In  all  our  cases  from  SavA 
V.  Ziojid,  81  Pa.  858,  to  Sandford  t.  Betlon- 
vitle  M.  A  F.  Pom.  R.  (h.  186  Pa,  84,  That 
It  also  applies  to  Infants  over  fourteen  fol- 
lows from  tbe  same  reaaoning,  and  Is  ex- 
pressly ruled  In  Oakland  B.  C«,  v.  Fielding, 
48  Pa.  830.  In  that  case  plaintiff's  eon,  a. 
youth  between  sixteen  and  aeventeen,  wbile 
running  with  a  Bre  engine  stepped  into  a 
hole  in  the  street,  fell  and  was  run  over.  The 
judge  charged  the  Jury,  upon  the  point  of 
contributory  negligence,  that  they  must  con- 
alder  tbe  age.  strength,  size,  and  activity  of 
the  plaintiff's -"  "  "  —  *'-  '-"' 


I.  and  ]f  It  was  the  habit 


HoVn  T.  Bbbsdbl. 


of  boji  of  DU  age  And  capaci^  to  nm  with 
the  eogiDBa  to  »  flra,  and  to  mHist  la  drawing 


plaiatiff'a  son  was  guiltr  ol  negligence 
misconduct ;  the  plaintiff  s  son  was  bound 
eiefclse  the  same  degree  of  cauti  an,  prudeBce, 
and  discretion  that  other  bova  of  his  age 
and  capacity  oidinarilj  exercise.  .If  he  did 
this  he  was  exercising  ordinary  care  and 
prudence,  but  If  not  he  was  guilty  of  negli- 
gence." This  was  afBrmed  upon  the  reasons 
given  by  the  judge  below, 

Ifaglt  Y.  AUeghmy  R.  Cto. ,  88  Pa.  80,  much 
relied  on  by  appellant,  is  in  entire  harmony 
with  the  foregoing.  In  that  case  a  boy  of 
fourteen  ran  scroes  a.  railroad  track  without 
looking,  and  the  court  held  that  this  was  ueg- 
ltEencep«r«,  and  sustained  a  nonsuit.  "At 
fourteen,"  lays PaxBon,  /.,  "an  infant  is  pre- 
sumed to  have  sufficient  capacity  and  under- 
Btauding  to  be  sensible  of  danger  and  to  have 
the  power  to  avoid  It.  And  thia  presumption 
ought  to  stand  antll  it  is  overthrown  by  clear 
proof  of  the  absence  of  such  discretion  and 
Intelligence  as  is  usual  with  Infanta  of  four- 
teen years  of  age. " 

In  the  present  case  there  was  evidence  that 
Uie  unhitching  of  a  dumper  of  tbis  kind  was 
i.__.i_  I __j  _^  j[jg  otijg,  iund 

1  commonly  per- 
fumed br  boys.  It  la  quite  clear  that  the 
amount  of  danger  depended  very  largely  on 
the  length  uid  weight  of  the  chain,  uie  con- 
dition of  the  track  and  the  speed  of  the  mule. 
These  factors  made  up  a  varying  standard 
which  was  necessarily  for  the  Jury  to  deter- 
mine, and  the  Judge  was  right  In  leaving  It 
to  them,  and  In  the  rule  of  law  which  be  gave 
tat  their  guidance. 

The  other  points  were  based  upon  the  aa- 
fomnttDn  that  the  evidence  was  undisputed, 
and  included  a  peremptory  direction  in  de- 
fendant's favor.  The  learned  Judge  was 
right  in  refusing  them  for  that  reason. 

Judammt   rtBtnti    ajid    venire    de    novo 


Joseidi  HcTET  et  al. 
John  H.  BRENDEL,  Appt. 

t Pa. 1 

1.  Tb0  Iat«m»tlonal  Clear    ICaker** 

Doloni  die  object  oT  whloh  Is  "to  promnle  tbe 
mental,  moral,  and  ptarslcal  welfare  of  Its  mem- 
ben."  I*  nelthec  a  manufacturer,  dealer,  nor 
trader,  so  is  to  be  entitled  to  proteotloa  In  the 
use  of  a  trade-mark. 
■■  EqaltrwUlBoiprotaetalAboronivn 
In  tbe  !!■•  of  a  noDtrsd«-B»rk  l«bel 
which  It  dMrlbuIea  to  all  Its  memtwn  to  be  placed 
vpon  their  work,  tbe  object  of  wbloh  Is  to  dis- 
erlmlnate  between  union  and  nonunion  lat>or  and 
to  coerce  the  bitter  Into  jotntng  the  union  br 
rnoonunendlng  to  the  pabllo  the  loodg  on  which 
•och  labeb  appear  because  made  by  unloo  labor. 


(Ootober  B,  mu  1 

APFEAL  by  defendant  from  a  decres  of  tht 
Court  of  CommoD  Pleas  for  Lancaster 
County  eujdnlnfr  him  from  making  use  of  cer- 
tain deviaea  or  labels  upon  cigars  manufactured 
in  his  shop.    Bateritd. 

The  facta  sufflclently  appear  In  the  opinlotL 

Matr*.  D,  a.  EaUAmAD  and  H,  iWnk- 
Ua  Hall,  for  appellant: 

The  label  In  question  does  not  fall  within  the 
defloilion  of  a  trade-mark,  and  therefore  can- 
not be  protected  as  such. 

Unless  (he  penon  be  a  trader,  that  is,  anlesa 

beorshelse "* ' '""  "" — ' * 

some  kind,  a 
acquired. 

Browne,  Trade-marb. g§6S,  54:  ZWmrara  ct 
H.  Canal  Co.  v.  Oark,  80l7.  B.  18  WaU.  811, 
20  L.  ed.  S81. 

A  trade-mark  la  a  word  or  device  adopted 
and  used  by  tbe  manufaclurer  at  vendor  of 
goods  to  deelgnate  the  origin  and  ownership  of 
bis  goods, 

Burkt  V.  Cauin,  4S  OI.  467.  See  aHao  Met- 
etdfi  V.  Brand.  M  Ky.  831,  848;  Amotktag 
10g.  Oa.  V.  Trainer,  101  U.  B.  09,  2S  L.  ed.  9»£ 

U  It  appears  that  the  device,  mark,  or  sym- 
bol was  adopted  and  placed  upon  the  article 
for  the  purpose  of  indicatiog  Its  class,  grade, 
style,  or  quality,  or  for  any  purpose  other  tban 
a  reference  to  or  indication  of  Its  orisln  or  owi^ 
erablp,  it  cannot  be  upheld  as  a  traoe-mark. 

Laterenee  Mfg.  Q>.  v.  T'enn^MSs  Mfg.  Co.  81 
Fed.  Rep.  770;  Lav^hman't  App.  5  L.  R,  A. 
599,  128  Pa.  IB. 

A  trade-mark  la  the  eiclnsive  rl^t  to  use 
some  name  or  symbol  as  applied  to  a  particular 
manufacture  or  vendible  (»mmodity  by   the 

haU  Y.  Barroat,  4  DeO.  1.  &  &.  ISO,  IBfr. 
Amoiktag  J^g.  Co.  v.  Trainer,  Mttealfe  T, 
Brand,  and  Burtt  v.  Cauin,  mipra;  High,  Inj, 
I0B3, 

A  right  to  a  trade- mark  can  be  acquired  only 
by  blm  who  puts  merchandise  or  a  ralnabis 
commodity  marked  or  dislinguisbed  by  his 
particular  mark  on  the  market. 

Leather  CloiA  Co.  y.  American  Leather  doth 
Co.  i  DeG.  J.  &  S.  187,  142;  McAndrew  y. 
Batmtt,  4  DeO.  J.  &  B.  880, 886;  Leather  ClofA 
Co.  Y.  American  Leather  Oioth  Co.  11  H,  L. 
Oas.  638.  583;  Farina  y.  Hilveriock.  6  DeG.  M. 
A  G,  214;  AineifOTih  v.  Walra^,  L.  R.  1  Eq. 
.■Sia,  534;  MaxaeU  y.  Hogg,  L.  a  S  Ch.  App. 
807,  814;  Eirtt  v,  Denham.  L.  R.  14  Eq.  M2. 
S49;  Kerr,  InJ.  476. 

UdH]  tbe  thing  is  sctuallv  on  the  market, 
marked  by  the  person  inteoalng  to  acquire  ti- 
tle, no  property  in  the  mark  arises. 

Lavton  Y.  Bajtk  of  Tjmdon,  18  C.  B.  84; 
Maxwell  V.  Eogg,  L.  R.  8  Ch.  App.  807,  BIQ. 

Tbe  lurisdiciioD  of  courts  of  chancery  In  the 
protection  of  trade-marki  rests  upon  property. 


HoiK—aee  note*  to  Bmnf  on]  Chemical  Works  v.  i  Mfg.  Co.  (Fla.)  0  L.  B.  A.  S8;  Weener  v.  Brajton 
Muth  llld.)lI>B.  A.U;  Cigar  UakersProLDDlon  |  <UasBj  8L.  B.  A,  MO;  AISv.Radam  lTez.>SIi.  B.A. 
Hoje  V.  Oonhahn  {Hlon.)  8  L.  B.  A.  laS;  Ixughman  us;  Haw  York  ft  B.  Cement  Co.  T.  Coplay  Cement 
T.P^er(FajftIkB.A.n8;Oatav.BI)fodeloClgar  Ioo.(Pb.)  10L.B.  A-BSK 
ISL.R.A. 

See  also  23  L.  R.  A.  821. 


;.C00^^|C 


are 
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and  tiMiA  Id  the  defendaot  Is  not  bbobukj  tot 
the  eserciae  of  thkt  JurlsdicttoD. 

Hall  V,  Bam>a$,  titpra;  Binphun,  Eq.  4tli 
«(j.  g««,p.  GIS;  SehneiderY.WiUiam*,  6  Cent 
Rep.  25S,  44  N.  J.  Bq.  Sgi.  Bee  also  Ailtn  v. 
*MeOarUij/,  87  Mlun.  S49;  CHgM-  Maken  Prot. 
Union  t.  <k>nAaim,  8  L.  R.  A.  125,  40  Minn. 
:i48;  Wmitf  V.  Brayum,  8  L.  B.  A.  640, 1&2 
Hbh.  101. 

Mr.  M.  Br«alii«,foT  appelleei: 

It  Is  Dot  Important  whether  this  label  U 
called  a  trade-mark,  a  tradelabel.a  tradeslgn, 
or  trade  device.  The  purpose  of  It  ia  to  fden- 
tifj  the  otigiu  and  manufacture  of  goods  that 
are  sold  in  the  marb«lB  of  the  country,  and  It 
in  entitled  to  protection. 

Browne.  Trade-maika,§CSl:  AmoAeasMfg. 
Co.  r.  y^irur,  101  U.  S.  SS,  35  L.  ed.  004; 
moTif/reti  dt  B.  Sprim  Co.  v.  Sigh  Boek  v. 
Bpring  Co.  57  Barb.  536;  Heint  v.  BruakmaTn, 
184  Pa.  400:  Oanoay.  Dry,  8B  Fed.  Hep.  777; 
Colten  T.  27u>rnat,  T  Pbila.  857. 

Anyone  who  makei  or  manufactures  goods 
or  commodlttea  for  the  market  without  regard 
to  th«  ownenblp  of  the  raw  nulerial  or  of  the 
completed  commodity  baa  a  right  to  the  use  of 
«  sign,  mark,  or  symbol  to  Identify  bis  manu- 
f  BCture— to  the  end  that  be  may  have  the  bene- 
fit of  any  auperloilty  he  may  have  given  It.  de- 
rived eitberfrom  superior  skill  or  the  place  or 
conditions  of  the  maoufaciure. 

SeSsktiM  L.  T.  N.  a  <I2». 

Tbe  trademark  or  dgn  may  be  used  to  Indi- 
cate, not  the  owner,  but  some  other  persoa  who 
liBS  expended  labor  on  the  article. 

SebaaiLSD,  Trade-marks,  8d  ed.  p.  4.  See 
DironOrudbUCo.y.  0t;j^m7(«^,7Phila.  406; 
Braes  Y.  Eeant,  6  0,  C.  H.  163, 

PlalntiSH  and  the  other  members  of  this  as- 
«OciatIon  on  bebalf  of  whom  these  plalntlSa 
•ue  have  a  propertv  right  In  this  label  or  trade- 
matk,  and  are  entitled  to  apply  to  tbe  court  to 
interfere  by  injunction. 

Toddy.  Brenner,  10  Cigar  Hakeia  Off.  Jour. 
10;  Jtaher  v.  lewa  J'Vtfft  db  P.  Co.  Id.  10;  Earn- 
merer  v.  Btapkton.,  Trade-mark  Laws  and  De- 
cisiona  tsaued  by  O.  M.  I.  Union  of  America, 
p.  M;  BtTouerir.  Jtoorulii,  11  Cent.  Rep.  461, 
108  N.  Y.  ail;  Btoeu  v.  Simon.  10  Abb.  N. 
C.  88;  iWl*  T.  Fiiher.  60  Hun,  552;  Mq/er 
v.  Soak,  1%de-mark'lAwa  and  DecUlons,  is 
sued  by  C,  M.  L  Union  of  America,  p.  28:  CT- 

Sr  Mnken  Union  v.  Bamberger,  Id,  18;  Oigar 
aiert    Union  r.   Kuttnauer,  Id.    11;  Cigar 
Makeri  Uni-in  v.  Barnard  Link,  Id.  B, 

Including  tbe  above  ruling  the  label  of  the 
Cigar  Makers'  In lematloDBl  Union  of  America 
tans  been  protected  by  injunctions  and  criminal 
«onvlctiona  by  the  lower  courts  In  tbe  follow- 
ing Biates,  some  of  the  decisions  being  by 
lower  courts  and  not  reported:  Obio(^J7ar 
Maken  Uviony.  Miller  Broe.;  Slate  v.  Lavitr, 
Cigar  Makers    Union    v.   Bamberger,   tapra): 


■v.  Simon;  Oioar  Maker*  Union  v.  Moojielie; 
People  V.  FiOur,  14  Wend.  9);  Illinoia  {Cigar 
Malrert  Union  y.  Berriman);  Missouri  [Gigar 
Makrre  Onion  v.  Vry;  Oigar  Maker*  Union  v. 
■Setienbeek)-  Nebraska  {Cigar  Makeri  Unt'nti  v. 
Wilion;  Cigar  Makeri  Union  v.  Glou);  l',jode 
Island  (Cigar  Maker*  Union  v.  WoUeJioute): 
Michigan  (Oigar  Makav  Union  r.  KnUn'^iier, 
1SL.K.A. 


lupra;  Oigar  MaJttn  Union  v.  BeinharCt;  Hin- 
neaota  (Ctgar  Makert  Union  ▼.  MeQirtl^t 
Wisconsin  {Offor  Xilart  Union  v.  aiaplelon)i 
Connecticnt  iOigar  Makeri  Union  v.  Wtit); 
Iowa  (Oigar  Maten  Union  v.  Soak;  Oigar 
Maker*  Union  v.  Iowa  Fi-vH  Oo.):  Hanachu- 
setts  i&gar  Makert  Union  v,  AUaruie  Oigar 
Co);  Catlfomla  (Oigar  Maken  Union  v.  Potka; 
Oigar  Mtken  Union  y.  Ourtie,  Dixon  S  Oo.; 
Ou/arMaStrt  Union  v.  Bmn);  Oregon  (Oigar 
Maker*  Union  T.  Ountt);  Pennsylvania  (OUfar 
Maker*  Union  v,  BrmdU};  Texas  (Oigar  Mak- 
er* Union  t.  PAiUipton);  Canada  (O^ar  Mak- 
art  Union  y.  Breanm-). 

Willi  w,  J.,  delivered  the  opinion  of  Uw 

The  question  presented  by  this  appeal  la  • 
new  one;  at  least  it  Is  new  In  this  State.  It 
Involves  important  OMiBequeaceA  to  employera 
and  employes,  and  it  touches  the  rights  and 
obligatiiMU  of  workman  in  their  rdetlon  to 
each  other.  Tbe  factt  upon  which  tbe  ques- 
tion is  presented  as  founa  by  the  learned  raa»> 
ter  are  as  follows.  The  Cigar  Makers  Inter- 
national Union  of  America  b  a  voluntary,  un- 
incorporated association  of  workmen  organized, 
as  its  constitution  aJ9rms,  "for  promoting  the 
mental,  moral,  and  physical  welfare  of  its 
members."  It  baa  devised  and  regialered  the 
label  which  is  the  subject  of  this  controveiay, 
and  claims  an  exclusive  right  to  control  its  um^ 
The  office  of  the  label  is  to  advise  the  publlo 
that  tbe  cigars  In  the  box  which  bears  it  were 
made  by  members  of  tbe  union.  Eveiy  mem- 
ber of  the  union  in  the  United  Stales  and 
Canada  is  entitled  to  have  this  label  upon  tba 
cigars  made  by  him.  The  plaintiffs  reMcsent 
neither  the  Cigar  Makers' I □lerDBtional  Union, 
the  alleged  owner  of  the  label,  nor  Strasae.  the 
officer  whose  name  appears  upon  it,  but  a  sub- 
ordinate local  organization  known  as  No.  120, 
located  at  Epbrala,  Lancaster  County,  Fa. 
No.  128  did  not  devise  or  register  the  label  and 
does  not  claim  to  own  it,  but  asserts  the  own- 
ership ot  the  inlemational  organization  10 
whicb  it  is  a  (ribuiarv  and  whose  juriadicUon 
It  acknowledges.  'The  defendant  Is  a  manu- 
faclurer  whose  shop  Is,  as  the  learned  master 
finds,  "a  strict  union  abop"  belonging  to 
Union  No.  120.  His  workmen,  ten  or  twelve 
in  number,  are  members  of  tbe  union.  Be  as 
the  owner  of  a  union  shop,  and  bis  men,  by 
virtue  of  their  membership,  are  entitled  to  the 
useofUielabel  on  the  cigars  made  by  them.  He 
procured  a  quantity  of  Imitation  or  counterfeit 
labels,  ttecause,  as  be  altegea,  he  was  refused 
the  genuine  when  he  applied  for  them,  and 
avowed  hie  purpose  to  use  them.  The  plain- 
tiffa  then  filed  a  bill  and  asked  the  court  to 
enjoin  the  defendant  against  tbe  use  of  the 
Imitation  labels  for  any  purpose  whatever. 
Upon  these  fscts  the  master  recommended  and 
the  court  made  the  decree  asked  for.  Tbe 
grounds  upon  which  an  injunction  will  Issue 
to  reslrain  tbe  Infringement  or  appropriation 
of  a  trade-mark  are  well  settled.  They  are, 
first,  the  protection  of  property  In  a  trade- 
mark; and  second,  tbe  prevention  of  fraud  by 
an  imitator.  In  either  case  it  issues  at  the 
suit  and  for  the  protection  of  lbs  owner  of  tbe 
device  or  trade- mark  infringed.  Tbe  plain tllTa 
represent  Union  No.  126,  which  has  no  otbei 
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«wi]enb{p  In,  or  control  orer,  tbe  Interoatloniil 
TTnioa'i  label  than  uif  otbera  of  tiie  hundnda 
or  (faouaanda  ot  •ubordlute  udIodb  •eatUnd 
over  the  United  StatM  Mid  the  Cuudas.  It  It 
«tn  milnlkln  tUs  bill,  then  mcb  >nd  emr 
•abordlnau  union  can  do  the  Mine  thing,  u- 
tboDgb  no  one  of  tbeae  deriaed,  reeiiteTea,  or 
claims  to  own  the  ttade-mBrk,  ana  may  pre- 
Tent  Ita  use  by  workmen  and  in  ebopa  which. 
onder  the  general  lule*  of  the  International 
bod;  are  entitled  to.  u«e  it  But  we  are  not 
dUpoaed  to  impale  thla  caae  upon  what  may 
be  ihooght  to  be  a  technical  point.  On  ttw 
other  hand  we  wOl  cooalder  whether  the  In- 
lemstlooal  Cixar  Haker^  Union  ia  a  trader, 
wbelber  the  label  In  qoetHon l«  a  mdemark, 
and  whether  upon  any  ground  of  equitable  re- 
lief the  plalnllih  are  entitled  to  conalderatlon 
in  ft  court  of  equltr.  The  flnt  queallon  la 
diapoaed  of  Jbv  the  leamed  maater  upon  Uie 
pleadlnga.  The  organization  that  devlaed, 
reglateied,  and  owni  the  label  Is  neither  a 
manaiacturer  nor  dealer,  and  baa  no  trade  In 
which  a  irade-mark  can  be  uaed.  The  aecond 
ODBStlon  would  aeem  to  go  with  the  Drat, 
Tmde-marka  are  provided  for  by  the  Act  of 
Oongresa  of  July  8,  1870.  Regtatratlon  la 
made  under  It  by  fumlatdng  a  atatement  to  be 
recorded  in  ibe  patent  office,  ahowin^  "the 
name*  of  the  partlea  applying  for  the  Kglatra- 
tioo.  wltb  their  realdeocea  and  placea  of  busi- 
oeaa;  the  dan  of  mercbandlae,  and  a  deacrip- 
tloo  of  the  gooda  compoaing  the  clsaa,  by 
which  the  ttaiK-mark  haa  been  or  la  Intended  to 
be  appropriated,  together  with  a  description  of 
the  trade-mark  and  facnlmltea  of  It.  Thla 
Itroviaicni  of  the  Act  clearly  contemplates  an 
actual  buainesa  conducted  by  tbe  person  or 
Deraona  named,  tbe  adoption  of  a  trade-mark 
In  that  burineaa  and  Ita  appropriation  to  a  par 
ticular  "clasa  of  merchandue"  produced  or 
aold  }by  the  partlea  making  tbe  reglatntlon. 
Any  device,  figure,  or  Inacnptlon  which  seema 
to  indicate  the  peiaonal  origin  of  the  goods 
ma;  be  adopted  aaatntde-mark.  Laughman'i 
App.  12s  Pu.  19,  G  L.  R.  A.  QtW.  Buch  tnde- 
mark  will  be  protected  againat  Fraudulent  Iml- 
«alion,  whether  reglslered  or  not.  Hoj/t  t. 
Sintt,  ante,  848.  decided  at  the  preaenl  term. 

Begiatration  aft(»da  evidenoa  ot  ownerahlp. 
Ita  object  la  to  secure  to  tbe  maker  or  dealer  the 
fruits  of  hia  akill.  Induatry,  and  reputation  by 
ft  poailive  legtslatlve  provlakin.  Prate»  Ap- 
pial,  IIT  Pa.  4U,  10  Cent  Rep.  OW.  But  the 
Act  of  Congreas  referred  to  makes  It  clear  that 
It  la  a  maker  or  a  dealer  only  wbois  entitled  to 
f^otccLloD,forit  declares  that  the  commiasloner 
of  palenia  "shall  not  receive  and  record  any 

eoposed  trade-mark  which  la  not  and  cannot 
come  a  lawful  trade-mark."  Now  If  tbe 
^gar  Makers'  International  Union  was  a  busi- 
ness organiEation  engaged  In  maklngcigBra  for 
aale,  it  could  adopt  and  use  a  trade-mark  in  its 
bualness  and  acquire  proper^  In  It;  but  it  Is  not 
ft  busineaa  organization.  It  neither  makes  nor 
aella  cigars  bat  dlrecta  Ila  attention  to  cigar 
makera.  and  seeks  "to  promote  the  mental, 
moral,  and  physical  welfare  •>!  ila  membera." 
These  are  worthy  objecis.  They  deserve  and 
ahonld  receive  the  encouragement  and  support 
■ot  ail  right-minded  men.  It  Is  obvious,  bow- 
ever,  that  they  are  personal  and  social  objects, 
not  commercial  ooea.  They  do  not  look  toward 
I8L.R.  A. 


the  production  or  sale  of  any  class  or  qoality 
of  Hgars  or  tobacco,  but  toworda  Um  personal 
elevation  and  comfort  of  dgar  maker*.  I  con- 
dnde,  therefore,  that  the  cSgar  Hakets'  Inter- , 
I  national  Union  of  America  la  neither  a  trader  ^ 
within  the  meaning  of  ihe  common  law,  nor 
within  tbe  pnrriew  of  the  Act  of  Congreaa. 
Not  tielng  a  trader  in  any  aenae.  It  can  have  no 
diatincttve  trade-mark.  Registration  under 
anchdrcumatancee  is  not  authorized  by  the  Act 
of  Congress,  and  if  made  confers  no  title,  and 
gives  no  standing  ground  in  a  court  of  law  or 
Mui^.  I  come  now  to  inquire  whether  tbe 
aoopUon  of  the  label  for  the  purposes  set  forth 
In  the  bill  gives  to  the  International  Union  any 

Sound  for  equitable  relieF.  We  have  aeen  that 
ia  label  la  not  a  ttBde-mark,  and  that  the 
union  la  not  in  ft  bualoesa  that  enables  it  to 
adt^OT  acquire  a  trade-mark.  Still  It  la  urged 
that  ta  the  defendant  waa  about  to  nae  an  Imi- 
tation of  the  label  be  should  be  enjoined 
whether  the  label  la  a  trade-mark  or  not  But 
what  Is  thia  label  f  Andwhyahoald  it  be  prO' 
tectedT  .  It  purporta  to  be  "  laaued  by  the  au- 
thority of  the  Cigar  Makera'  International 
Union  of  America  to  the  peraon  whouaeait. 
The  name  of  tbe  workman  who  mads  tbe  ci  in 
doee  not  appear  upon  It,  nor  tbe  owner  or  loca- 
tion of  tbe  ahop  at  which  tbey  are  made.  It 
doea  not  point  oat  the  psnonai  or  the  local 
origin  or  ownership  of  toe  goods  on  which  It 
ia  placed.  On  the  other  hand.  It  iaaues  to  every 
one  of  the  many  thousands  of  workmen  who 
make  up  tbe  membership  of  the  union,  and  it 
certiflee,  In  tbe  name  of  the  union,  that  the 
cigars  in  the  box  on  which  it  Is  placed  were 
made  "  by  a  flrat-claaa  workman,  a  member  of 
tbe  Cigar  Makers'  Inlematlona]  Union."  Wbo 
this  flrst-class  workman  waa,  where  he  lived, 
for  whom  he  worked,  tbe  label  does  not  tell. 
He  la'lndorsed  as  a  "first-clasa  workman" 
because  he  Is  "a  member"  of  the  union.  Aa 
to  all  who  are  not  members,  the  label  proceeds 
to  deQne  the  podlion  of  the  organization  that 
Iaaues  it  by  describing  their  work  aa  "inferior, 
rat  ahop,  cooley,  prison  or  filthy  tenemen^ 
houae  workmanship."  Ttie  label  then  proceeda 
In  tbeae  words;  "  Therefore  we  recommend 
theae  cigars  to  all  amokera  throughout  thft 
world."  The  value  of  thla  label  Is  in  Ihe  rec- 
ommendation and  the  reasons  given  for  IL 
Tbe  label  ia  thua  seen  to  be  something  quite 
different  from  a  trade-mark  In  its  character,  Ila 
purposeand  tbe  manner  of  ita  use.  vIe.,  a  device 
to  alaUnguigb  between  union  and  non  union 
workmen,  and  to  disciiminale  against  the  work 
of  the  latter.  It  says  to  tbe  public  in  spirit  and 
In  effect:  "  Buy  tbe  cigars  that  bear  this  label 
because  they  were  maae  by  a  member  of  thla 
union.  Do  not  buy  those  not  bearing  it  because 
they  were  made  by  workmen  who  do  not  belong 
to  UB.  Buch  cigars  are  tbe  product  of  'iarcrior, 
rat  shop,  cooley,  priaon.  or  flllhy  tenement- 
house  workroanabip.'"  It  ia  tbe  request  of  a 
powerful  labor  organization  to  "all  smoker* 
throughout  the  world"  to  take  sides  with  It  In 
its  contest  with  those  wbo  are  outalde  of  it* 
membership  by  refusing  to  buy  tbe  work  of 
aucb  persons.  It  la  an  attempt  to  use  the  public 
aa  a  means  of  coercion  upon  them,  compelling 
them  to  unite  wltb  tbe  union  In  order  to  find  a 
market  for  their  goods  or  their  labor.  Right 
here  let  ua  distinguish  broadly  betWMit  an  ob- 
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ject  and  the  meanB  emplojed  to  reach  tl.  Or- 
ganizfttion  iithe  privilege,  perbspslmlghtsaj 
tbe  duty,  of  labor;  tmil  an  otgiin\zaltoa  beaiiutt 
U>  promote  "  the  menUI,  moral,  and  phyaic^ 
velfare  of  Its  members,"  by  secumie  fair 
Vages,  steady  work,  and  Uie  comrorts  ot  boroa 
tot  Ibem,  occupies  a  legitimate  Seld  of  useful- 
Den  and  is  capable  of  doine  great  good  to  its 
membeiB  and  to  the  public.  Tbe  Cigar  Makers' 
Union  is  no  doubt  seekim;  to  do  such  a  work 
and  accomplishing  much  in  that  direcUon. 
What  we  are  dow  coosidering  is  one  of  the 
Dean*  it  emplovs  to  increase  iis  membership 
and  to  hurt  woiKnuoi  who  do  not  t>elong  to  it. 
The  real  question  now  before  ua  is  whether  the 
tnternational  orgaoization  of  workmen  shall 
have  the  help  ot  a  court  of  equity  in  making 
war  upon  all  cigar  makers  who  do  not  belong 
to  it,  and  in  driving  their  work  out  of  the 
market  by  representing  it  as  coming  from  "  In- 
ferior rat  shops,  from  coolies,  prisoners,  or 
filthy  tenement  houses."  A  "  Qrst  class  work- 
Dtan  "  Is  one  who  doefi  flrst-clase  work,  whether 
his  name  is  on  the  rolls  of  any  given  Roclety  or 
not.  Fiithiness  and  criminality  of  chsractar 
depend  on  conduct,  not  on  memt>ership  of  tbe 
union.  Legitimate  competitioQ  rests  on  supe- 
riority of  workmanship,  and  business  methods, 
not  in  tbe  use  of  vulgar  epithets  and  personal 
denuDcistlon.  When  the  Cigar  Makers'  Inter- 
national UnloD  of  Ameiics  atlgmaiizea  those 
who  do  not  lieloDg  lo  it  and  aeeu  to  induce  the 
public  to  discriminate  againat  them  and  their 
work  by  covering  them  with  opprobrioiu  epi- 
thets, it  Is  not  eng^ed  in  "promoting  tbe 
mental,  moral,  and  physical  welfare  of  Its 
members,"  but  in  trying  to  hurt  and  destroy 
those  who  do  not  choose  to  become  members. 
While  the  courts  would  aid  the  former  purpoae 
In  all  ways  within  their  power,  they  cannot  nelp 
the  latUr.    We  cannot  JDalify  the  defendant's 


conduct  There  la  no  tuM  of  morals  or  of 
business  upon  which  he  can  defend  himself  in 
the  preparation  and  uw  of  spurious  labels. 
But  it  ia  not  every  wrong  action  that  a  chan- 
cellor will  en}oIn,  because  the  purpose  of  an 
Injunction  is  In  protect  the  plaintiff  in  the  ex- 
ercise and  enjoyment  of  a  clear  legal  light,  for 
an  infriDgemeot  of  which  the  taw  doea  not- 
Btford  an  adequate  remedy.  U,  therefora,  tha- 
right  of  the  plaintiff  is  doubtful,  equity  wiU 
withhold  iu  aid.  The  plainiitT  Intbtacaaehaa 
no  trad»-mark  to  prolect  and  no  right  to  a  d^ 
cree  resting  on  the  law  relating  to  trade-mark& 
What  ibey  hare  la  a  label  which  reconuneoda 


ferior  and  unwholesome  because  made  in  "  rat 
shops,  or  prisons,  or  by  coolies,  or  tenants  of 
flltby  tenement  houses."  Their  right  to  use 
such  a  label  may  well  be  doubled,  whether  th« 
question  be  treated  as  one  of  morals  or  of  law. 
But  the  plaintlffa  come  Into  a  court  of  equity 
and  seek  to  enlist  the  ooDscience  of  a  chancellor 
in  their  behalf.  They  must  come, with  clean 
hands,  with  a  consdonable  regard  for  tbe  rights 
of  others,  ready  to  do  eaully  oD  tbeir  pari,  and 
seeking  only  equity  at  tne  hands  of  the  court. 
They  do  come  in  this  case  with,  the  avowed 
purpose  to  do  harm  to  non-union  men,  to  pro- 
vent  thessle  of  their  work,  to  cover  them  with 
opprobrium;  and  they  aak  a  court  ot  equitv  to 
aay  that  they  havearight  to  do  It.  We  declin* 
to  say  BO. 

Tht  deerte  of  the  eourt  btiote  U  rtwnad,  tbe 
injunction  dissolved  and  tbe  bill  dismlsaed. 

As  we  cannot  approve  the  conduct  ot  tbe  do- 
feodant,  we  shall  not  award  blm  coals,  but  di- 
rect tb^  each  party  pay  the  ooats  It  has  made, 
and  that  the  fees  of  the  mastft  be  paid  in  equal 
parts  by  tbe  plaintilb  and  the  defendant. 


MARTLAND  CODRT  OF  APPEAIA 


Druid  Mills  Manufactui 

Douglas  E.  THOMAS  et  at. 


a  puTohoser  at 


if  the  plant  tvttae 


ment  tranaferrlnft  alt  tl     .     . 

kind  owned  by  tlio  Insolveot,  and  ai 

ment  ot  sale  deaoribinK  tbe  prooertT  as  "<M 

eatabUsbed  and  valuable  cotton  duck  mllla.** 


1  PFEAL  by  the  assiniee  for  beoefft  of 
il  creditors  of  the  Druid  Mills  Manufacturing 
Company  from  an  order  of  tbe  Circuit  Cqurt 
for  Balbmora  City  setting  aside  his  report  of 


If  on. — Oood-  wfd  TeoarOed  at  j/rottert]/. 

Good-wtll  la  a  firm  asset.  Whether  lisurvlveato 
a  partner  bas  not  l>een  uniformly  decided.  After 
a  volunwrydtssolutlon,  each  partner  has  a  right  to 
UK  the  old  Snn  Dame.  uDleBS  otherniBe  agreed.  It  Is 
tbe  subject  oFMle,  like  otlier  peraonslty.  See  Bar- 
tier  v.  Cuniiectlcuc  UuL  L.  Ins.  Co.  IS  Fed.  Bep.  813. 
SlA-3^:]4Am.  LawBeg.  N.  8.1-11,  3£«-Ul,  SW-eW. 
TIB-T26;  18  Cent.  L.  J.  ItB-lM;  IB  Cent.  L.  J.  HB2-388;  10 
Alb.  L.  J.  tai-Wa;  3  Kent,  Com.  M;  1  Pars.  Cont.  16% 
Uuiselmao's  App.  83  Pa.  81;  Hammond  v.  Daugrlas, 
(  Ve^  Jr.  638;  Crawghtty  v.  Collins.  IS  Ves.  Jr.  aS,  SZI; 
AndereoQ,  Law  Diet,  title  Oood-tnOL 

It  Is  a  subject  of  value  and  prioe.  It  may  be  sold, 
bequeatlied.  or  become  esaeta  In  tbe  bauds  of  the 
personal  represeulatlve  of  a  trade.  If  the  reitrio- 
18  L.  R  A. 

Spe  also  4.^  L.  K.  A.  SSI);    40  L.   R.  A.  142. 


Hon  aato  ttmetsbeldtobelllomlbeoauaeezteoded 
bernnd  tbe  period  of  tbe  party  aarrylng  On  tb* 
trade  himself,  the  value  of  suob  good-wtU.  oousld. 
ered  In  these  various  points  of  view,  Is  altofretber 
destroyed.    HItohcook  v.  Ooker.  fl  Ad.  1  BL  438,  MB. 

A  Kood-wlU  In  bualneaa  la  reoogntied  as  property 
In  lav,  and  Is  proteoted  as  auoh.  Bowe  v,  Bearingv 
a  Boev.  3S8. 888. 

The  gaoA-wiU  of  a  oonoeru  (so  far  as  It  Is  local, 
and  arises  from  an  establiabed  place  ot  tnislnesal, 
while  It  cannot  well  be  divided,  may  be  sold  bf 
BBBl8;neee.  Allen  v.  Woonsooket  Co.  11  R.  I.  iSB. 
See  Crutwell  v.  Lye,  IT  Ves.  Jr.  SH:  Uellersb  v. 
Keen,  IT  Beav.  JSO,  S  Bear.  4B8{  Tnmer  v.  Hajor,  I 
OUT.  U!. 

Ttte  irood-wlll  surrlvsa  to  the  n 


Wiuns  r.  Thoiiab. 
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«Ble  of  fbt  oottott  manuhctoring  pUot  of  the 
tuolvent.     Btvened. 

Tbe  fact*  are  itated  In  tiie  oplnioo. 

Iftttrt.  BaMdolpb  Bftrtoa  uid  SUp- 
with  WIln*r,  m  pnptia  permma,  for  tppel- 

lAOt. 

Jfettrt.  IL  D.  MorrUon.  Bowaj^  Han- 
nlUmriAV  u»d   Ntehol»a  P.  Bond,  for 

sppelleea: 

Tbe  deed  cooveyed  "  alHta  estate  and  prop- 
eitr  of  wbateyer  Hud  and  wberever  dtuated." 

Tbe  gDod-wlU  and  boslnesa,  not  beteig  ez- 
fscMl;  mentloDed.  did  not  pa«. 

Lord  EldOD.  In  Orututa  r.  Lft.  17  Te&  Jr. 
S80,  nidthe  "frood-nlll"  was  "  notblng  more 
tban  the  probaUUtr  that  tbe  old  cnuomen 
-would  reeoTt  to  tbe  Md  place;"  bot  It  baa  been 
lield  (liat  tbia  it  too  iwrrow  a  view,  and  tbat 
"It  most  mean  ereiy  porfti*«  adTanlan  Ibat 
baa  been  acqniied  by  tbe  old  firm  in  tbe 
progwaa  of  m  baatneaa,  wbetber  connected 
wltE  the  piemiiea  In  wblcb  tbe  boalneea  vaa 
pierioiuly  otrried  on,  or  wltb  tbe  name  of  tbe 
Mte  Arm,  or  with  anj  otber  matter  oaiiying 
■with  It  the  benefit  of  the  boaioefla." 

ahmrtm  t.  Domitu,  Jobni.  T.  0.  174,  188; 
JbtiMute  T.  ArfC,  1S8  tr.  S.  sea.  Sa  L.  ed.  638. 

JMeu  StoiT  deflnes  It  to  be  "  the  benefit  or 
adTantage,  wUdi  ia  acquired  liy  an  eataUiab- 
ment  b^ond  the  men  Talue  of  the  capital 
•tock,  fanda  m  property  employed  iherdn,  in 
«oowqueiioe  of  the  genenl  public  patronage 
and  enoouragement  which  It  leoelvee  from  con- 
stant or  habitual  cnalomera,  on  account  of  It* 
local  poaltlon  or  connnon  celebri^,  or  reputa- 
tion for  akill  or  affluence,  or  punctually,  or 
from  otber  acddeutal  drcnmatancea  or  necea- 


(itiet,  or  even  from  andeat  fonnalftlei  oi 
prejudlceB." 

Stot7,Pirtn.^99.  SeeAM^Av.  0i»«,44N. 
H.  8*8;  Bom  v.  Mot.  70  N.  T.  <78i  Morgan  t, 
Ptrhamti*,  Bfl  Ohio  St.  SSS;  BeU  t.  SUit.  88 
Cal.  824;  Eovt  t,  SeaHng,  IS  How.  Pr.  26.    ' 

Included  In  tbe  lale  of  a  "  sood'will "  Is  tbe 
right  to  prevent  the  vendor  from  Interfering 
in  the  enjoyment  of  the  purchase  br  reaumlag 
bustneae  m  tbe  same  locality  (Dwigkt  v.  Ham- 
num.  118  HaM.  lit,;  Ointri  t.  Cooper,  L.  R. 
14  Ch.  Div.  596;  William*  t.  WiUon,  i  Baudt 
Cb.  STQ,  7  L.  ed.  1141;  Ohurton  v.  Iiougla$, 
tupra);  and  to  pterent  tbe  vendor  from  using 
pttBonal  efforts  to  Induce  the  old  cuBlomers  to 
leaTe  the  vendee.     Ibid. 

Can  It  be  held  that  a  firm.  Individual,  or 
oorporatlon,  which  by  misfortune  I*  compelled 
to  make  an  aadgnment  for  tbe  beueflt  of  cred- 
Iton,  inteiid*to,ordoea,givetoltt  assignee  the 
right  to  make  a  nle  carrying  with  It  theso 
coDBequenoeeT 


manufacturing  property,  at  the  aale  thereof 
by  tbe  trustee,  under  and  bv  virtue  of  a  deed 
of  asilgnmeut  made  by  tiie  mauufacturinr 
company  tor  the  benefit  of  creditors,  wtfl 
acquire,  with  the  property  purchased  by 
them,  the  right  to  the  gooa-wlll  and  bust- 
neaa  of  tbe  Insolvent  craDoration,  Including 
tbe  brand  or  trade-mark  used  by  the  company 
to  mark  the  goods  manufactured  by  It  before 
the  assignment.    By  the  deed  of  aMigament 


4tvMon.  but  bahMBi  oC  tlirU 

Howe  r.  Bearins;  ID  Abb.  Pr.  tK,  W  How.  Pr.  IT. 

«e«  DoosImbq  *•  Van  Nostnwd,  Hoffm.  Ch.  tl;  a  I^ 

ISie  iraod-wiU  of  a  hnginfi  may  be  sold  the  aune 
«■  anr  other  penooal  property.  See  Uusaelman'l 
A|>p.  n  Pa.  19:  Howe  r.  Searlns,  U  How.  Pr.  14; 
Douslwrty  ▼.  Tan  Noetnud,  Hoffm.  Oh.  gs,  S  L.  ed. 
lOne  FBitrMge  ▼.  Hent*.  f  Baib.  Cb.10l.BIi.ed. 
-Ri;  PeanM)  v.  Feanoo,  Ik  B.  sr  Cb.  DIv.  UB. 

Or  tt  naj  be  tl>e  lut^eot  of  a  oantraot  of  Mtah 
g«eOniBMT.T»>Blsr,3tOal.m;  Holme* T.Hohnea, 
SI  Coon,  tm  imvUnd  v.  Wewart,  S  Watts,  lllj 
Palma  t.  eiabam,  1  Pars.  Bq.  tTB. 

Whoa  a  jaitDar  lell*  out  all  his  shar*  In  tbe 
111  nil  I  r—  tbe  praiumptim  Is  that  be  meant  to 
fawlud*  (be  BOOA-wHL  See  Qhnrton  v,  Doivlaa. 
Joboa.  T.  a  ITL 

Whete  a  trader  salli  tot  value  hli  bnaloess  and 
KDOd-wOt  to  another,  he  mar  be  restrained  from 
«ollelUnit  hIsoM  enstomentodea)  with  blm,  as  If 
■w  sale  had  been  made.  See  Hall's  App.  SO  Pa.  U^ 
HgOord  T.  WUIlaun,  W  Pa.  »;  OltiMl  v.  Cooper,  I., 
B,  U  Ob.  Dlv.  ML  DiHpproved,  however,  on  the 
-p^t  that  he  mtcht  be  rcatralnrd  (ram  dealtnB 
wtthUaoldoostomBiB,lnLegKott  r.  Banett,  L.B. 

u  Cb.  iht.  na. 

JflHt  pwtahi  to  <m  (stdbKihoJ  Misinaa. 

WhUe  tbe  rood-will  of  a  buslncn  la  proper^  that 

■soar  be  (Old  ta  mortKaged.  ret  It  ii  property  of  a 


at  a  partlonlar  ptaoe;  and  It  oannot  be  sold  br 
iudlc<Bl  daoree,  or  otbenriie,  nalesi  It  be  In  oon- 
neotlon  with  a  Nle  of  tbe  busfoess  on  which  U 
dependa.  Storr.  Parto.  I  ».  BobertsoD  r.  Qold- 
dinctcm,  n  Bear.  BN;  I  Pom.  Bq.  Jur.  I  UBS,  and 
naUK  BmiOi,  Hero.  Iaw.  ia& 

It  a  jit  MltfBOt  of  brantftt. 

WhUe  tt  has  been  held  that  cood-will  I*  not  a 
tranaferable  or  partnenhip  asset  iBowe  v.  Searlnc, 
U  How,  pr.  li  decided  In  IWO),  tbe  sreat  wewbt  of 
modem  authority  Is  In  favor  of  the  ooDtrary  nile. 
WilUams  V.  Wilson,  1  Bandf.  Cb.  8n,  T  L.  ed.  Utii 
Varten  v.  Tan  Bchalok,  1  Pal«e,  4711,  8  L.  ed.  SIS,' 
Ctae  V.  Abeal,  1  Palse,  401.  S  L.  ed.  Wl:  Lewis  v. 
lAngdon,  T  Blm.  4a;  Banln  v.  Olbeou,  II  Jur.  H.  B. 
e»k  Jobneon  v.  H^dsy.  84  Beav,  It;  HaodonaM  t. 
Biohaidson,  1  Olff.  SI;  Donsber^  v.  Tan  Noa- 
trand.  1  Hodm.  Cb.  08.  •  L  ed.  lOBC;  Vneselman^ 
App,  n  Fa.  SI;  UcFartaad  t.  Stewart,  *  WaUa.  Ill] 
Holdan  v,  HoHakIn,  1  Paia.  Bq.  ffiO;  Wlllett  v. 
Bluiford,  1  Hare,  271;  Wedderbnm  v.  Wedderburn. 
a  Beav.  84;  Sbeppard  r.  Bon*,  ■  Neb.  US;  Bin- 
Inser  v.  Clark,  10  Abb.  Pr.  N.  8. 184;  HeUersh  t. 
Keen,  U  Beav.  498;  Bradbury  r.  DloUns,  2t  Bcav. 
SS;  Austen  v.  Boy*,  1  DeG.  k  J.  £28;  Turner  v. 
Halor.  8  Qlff.  448. 

But  a  mortgase  of  the  **  macblnery,  type,  presses, 
OBsea,  furniture,  paper,  forms  and  tools  "o(a  news- 
paper oompaoy,  tOBetJaer  with  the  "  Bood-wlll "  of 
its  busloeas,  cauoot  be  toreolosed  as  to  tbe  gnod- 
wlU  after  all  the  tanitjble  property  covered  by  tb* 
mortKB<e  has  been  alleuated.  irom  out  or  de> 
stmyed,  and  the  oorponitlDii  has  become  oonsolk 
dat«d  with  another  oeirspsper  corporation.  Uet- 
ropolltaa  Nak  Bank  v.  Bt.  Loul*  Dlaik  Co.  88  Vsd, 
Bep.T2E, 


,Coe>^lc 


BSS 
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d&ted  the  12th  of  Decembw,  1890,  tbe  Druid 
Hills  MaQQfBCturlDa  Company,  an  inBoIvent 
corporation,  usigned  and  oooveyed  to  the  ap- 
pellBQt.  as  tnistoe,  "all  its  estate  and  prop- 
erty, of  whatever  kind  and  wherever  situ- 
ated," Id  trust  for  the  benefit  of  croditora, 
with  power  to  the  irustee  to  sell  either  at 
public  or  private  sale,  and  on  such  terms  as 
might  seem  best  for  the  interest  of  the  credi- 
tore.  The  trusten  advertised  the  property  fur 
sale  at  public  auction,  and  in  the  advemse- 
meut  ha  described  tbe  property  ss-  the  old- 
established  and  valuable  cotton-duck  mills, 
at  Woodberry.  well  known  ss  "Druid  Mills." 
containing  about  IS.OOO  spindlw  and  200 
looms,  In  full  operation,  and  adding,  after 
full  description  of  the  particulars  of  the 
plant,  "that  the  machineiy  is  of  the  most 
modem,  and  is  constructed  for  the  manufac- 
ture of  all  numbers,  widths,  and  weights  of 
cotton  duck,  awnings,  stripes,  yams,  twines, 
etc., —all  the  well-known  'Druid  Mills' 
bruDd."  The  trustee  sold  the  property  to  the 
appellees  under  this  advertisement,  and  ac- 
cording to  the  foregoinff  description :  and 
Id  his  amended  report  orthe  sale  he  states 
that  he  "offered  at  public  sale  the  well- 
known  Druid  Hills,  as  then  in  full  opera- 
tion and  a  going  concern,  with  all  the  real 
and  leasehold  property,  machinery,  and 
plant,  together  with  the  good>wiIl  and. busi- 
ness of  tne  said  Druid  Milts  Manufacturing 
Company  of  Baltimore  County,  subject  to 
the  operation  and  effect  of  a  certain  mort- 
guKe  described  in  the  advertisement  of  sale ; 
ana  that  he  then  and  there  sold  tha  same  to 
DoukIss  H.  Thomss,  Christian  Devries.  and 
Charles  C.  Homer,  as  a  committee,  reprceenl- 
ing  the  creditors  of  the  said  company,  at 
and  for  tbe  sum  of  (120,000,  that  being  the 
highest  bid."  These  purcliaserg,  upon  the 
report  being  made,  came  into  court,  and, 
while  admitting  the  facta  stated  in  the  trus- 
tee's amended  report,  objected  to  the  ratifi- 
cation of  the  sale  upon  two  grounds:  (1) 
that  tbe  deed  of  trust  or  sssignment  did 
not  assign  or  transfer  to  tbe  trustee  the  right 
to  sell  and  convey  to  the  purchasers  of  the 
Druid  Hills  property  the  exclusive  right  to 
continue  the  business,  and  to  the  brand  or 
trade  mark  of  the  company ;  and  (2)  that  the 
advertisement  of  sale  aid  not  distinctly  state 
that  the  brand  and  trade-msrk  of  the  com- 
pany would  be  offered  for  sale.  Upon  these 
exceptions,  an  order  pro  forma  wss  passed 
aettiog  sside  the  sale  as  reported,  and  tbe 
trustee  has  appealed.  That  the  good-will 
of  an  established  business,  as  also  the  brands 
or  the  trade-marks  used  to  distinguish  and 
specially  denote  the  product  or  manufacture 
of  the  establishment,  are  property,  and  form 
the  subjects  of  contract  and  'sale,  is  a  prin- 
ciple too  well  settled  to  need  Uie  citation  of 
authorities  tor  its  support.  Indeed,  it  is 
often  the  case  tbst  a  large  portion  of  the 
intrinsic  marketable  or  assessable  value  of 
a  manufacturing  establishment  C0Dsisl«  In 
the  Kood'Wlll  maintained  by  it,  and  in  the 
brands  or  trade-marks  to  which  it  has  ac- 
quired an  eiclusive  use,  by  which  to  denote 
tne  orisin  and  make  of  Its  goods  when 
placed  upon  the  market.  And  so  important 
kconlribution  to  the  value  of  the  eatablish- 
r;L.R.A. 


ment  ate  Hiew  elements  or  aoccMories  of  th» 
business  that  in  tbe  sale  or  asslgnmeot  irf 
such  maaufactoij  or  business  eatabllsluiMat, 
to  be  continued  as  formerly,  the  sale  or  trana- 
fer  of  suob  an  establishment  ordinarily  oar- 
ries  with  It,  by  reasonable  intendment  ot  Im- 
plication, the  right  to  such  good-will  ami 
trade-marks,  as  tacidents  to  or  sccesaorie* 
of  the_buslness  carried  on  by  the  estjibllsh- 
ment.    This  would  now  seem  to  be  settled 

a  a  great  preponderance  of  aathori  ty,  thousk 
er  a  considerable  conflict  of  judicial  opln- 

Thli  court.  In  the  case  of  ITiMAanj  v. 
MMS^di,  44  Md.  SOS,  has  said  that,  where  a- 
trade-mark  is  used  to  designate  the  place  and 
the  person  bv  whom  the  goods  are  made,  the- 
right  to  Such  tiade-mark  passes  to  the  pur- 
chaser unon  the  sale  and  transfer  of  the  busi- 
ness ana  manufactory  at  which  the  gond» 
are  made-  And  the  Supreme  Court  of  the 
United  States,  in  £idd  v.  JoKram,  100  U.  S. 
617.  620,  2S  L.  ed.  769.  770.  In  speaking  oT 
the  right  to  dispose  of  a  trade-mark,  in  con- 
nection with  a  business  establisbroent, 
said  :  "As  to  the  right  of  Pike  to  diapoao- 
of  his  trade-mark  in  connection  with  tbe  <•- 
tabilshment  where  the  liquor  was  manufac- 
tured, we  do  not  tb^  ok  there  con  be  any  reason- 
able doubt.  It  is  true,  the  primary  objeut 
of  a  trade-mark  is  to  Indicate  by  ila  meaning 
or  association  tbe  origin  of  the  article  to- 
which  It  is  stflied.  Ai  distinct  property, 
separate  from  the  article  created  by  the  orig- 
inal producer  or  manufacturer,  it  may  not  b» 
tbe  subject  of  sale.  But  when  the  trade- 
mark is  affixed  to  articles  manufactured  at  a. 
particular  establishment,  sad  acquires  a  spe- 
cial reputation  in  connection  with  the  pIaG» 
of  manufacture,  and  that  establishment  is 
transferred  either  by  contract  or  operation  of 
law  to  others,  the  right  to  the  use  of  the- 
trade-mork  may  be  lawfally  trsnsferred  with 
it.  Its  sutteequent  use  by  the  person  to- 
whom  the  establishment  Is  transferred  is  con- 
sidered as  only  indicating  that  the  goods- 
to  which  It  is  affixed  are  manufactured  at- 
the  same  place,  and  are  ol  the  some  character, 
as  those  to  which  the  mark  was  attached  by 
its  original  designer.     Such  is  the  purport  of 


CIeXA  Co.  11  H.  L.  Cas.  628.  Bee  also 
AinxvioTth  V.  Wiiffwgfap.  83  L.  J.  Ch.  355, 
and  Haa  v.  Barroui*,  10  .Fur.  S".  S.  65. "  And, 
In  addition  to  the  cases  thus  referred  to,  se» 
the  recent  cases  of  Lawrmee  Mfg.  Oo,  v.  TVn- 
nam  Mfg.  Co.  188  U.  8.' 6S7,  84  L.  ed. 
087.  and  agmondt  \.  Jotm,  82  Me.  802,  8  L. 
H.  A.  670. 

The  trade- mark  or  brand  used  by  the  Druid 
Mills  Manufacturing  Company  vras  simplf 
"  Druid  Mills"  Imprinted  upon  their  goods, 
and.  while  there  is  no  question  made  as  to- 
whether  or  not  such  mark  or  imnrint  consti- 
tutes a  !egal  brand  or  trade-mark  such  as- 
will  be  v>ratected,  the  questions  made  by  tha 
exceptions  are  whether  that  or  any  other  valid 
brand  or  trade-mark  used  by  the  company  to- 
designate  and  identify  its  manufacture  passed 
to  the  trustee  by  the  deed  of  assignment; 
and.  If  tt  did  pass,  then,  whether,  by  th»- 
terms  of  tha  advertisement  of  sale,  the  right- 


mi.  Ai/NBi/r  T.  Cirr  or  8as  Asroina 

toiudibniid  ortnde-nutrkpuBed  totbe  pui- 1  that  "the  us igoment shall  vest  In  the 

chueiB  of  tba  manufacturing  eetablisbmeiit     "    "  """    " ^~    '  """  '-•-'—   — 

as  aold  bj  the  trustee. 

The  deed  of  assignmeat  transferrad  to  the 
trustee  all  the  property  of  the  asstguor  of 
whatever  kind  owaed  by  It,  This  was  cer- 
tafnlf  broad  enough  to  include  the  property 
In  the  good-will  of  the  business,  and  in  the 


brand  or  trade-mark  of  the  company.  All 
the  property  In  the  business  ana  ttie  plant 
were  assigned,  and  we  can  have  no  doubt 
but  that  It  was  Intended  that  the  Important 
accessories  of  eood-will  and  the  brand  abould 
pBHS.  It  can  hardly  be  supposed  that  it  was 
IntendBd  that  the  manufdc Curing  establish- 
ment should  be  sold  by  che  trustee  without 
them,  as  such  sale  oould  not  be  otherwise 
than  greatly  to  the  toss  and  prejudice  of  the 
creditors  ot^  the  (wmpany.  It  was  manifestly 
the  intention  and  desire  of  the  asaigniag 
company  that  the  manufacturing  establish- 
ment ahould  be  sold  by  the  trustee  to  tlie 
best  advantage,  and  to  be  operated  by  the 
purchasers;  and  the  fact  that  the  (tood-wfll 
and  trade-mark  or  brand  were  not  mentioned 
to  7u>mine  In  the  deed  of  assignment  in  no 
manner  excludes  the  construction  that  they 
did  paaa  to  the  trustee  :  for,  as  laid  down 
by  Upton  In  his  work  on  the  Law  of  Trade- 
marks, p.  S8,  "there  can  be  no  doubt  that  a 
contract,  by  which  a  manufacturer  dispoeos 
absolutely  of  hit  business,  and  vests  in  au- 
otlier  the  right  to  manufacture  Uie  goods 
which  he  has  before  produced,  and  which 
have  become  known  In  the  market  by  a  dis- 
tinguishing trade-mark,  tliough  it  were  silent 
upon  the  subject  of  such  trade-mark,  by  nec- 
oeseary  implication  vesta  In  the  purchaser  the 
exclusive  right  to  its  use  as  It  was  before 
used."  The  terms  of  transfer  employed  in 
the  assignment  before  us  are  not  less  compre- 
hensive than  those  employed  In  Bankrupt  or 
Insolvent  Laws,  which  declare  what  property 
of  the  banttrupt  or  insolvent  shall  pass  to  the 
aaaiguee;  and  yet,  in  cases  occurrina'  uuder 
those  laws,  it  has  been  repeatedly  held  that 
the  right  to  a  trade-mark,  not  personal  in  its 
character,  but  which  denotes  simply  the  place 
OT  establishment  at  which  the  goods  are 
manufautuTed,  passes  to  the  assignee.  As  an 
Instance  of  this,  we  may  refer  to  the  case  of 
Warrm  v.  Warrtn  Thrrad  Co.,  134 Mass.  347. 
The  Insolvent  I.aw  of  Massachusetts  provided 


jold. 

-     „  --, --       -r-  .       ision 

of  the  Insolvent  Law  the  supreme  court  of 
that  State  held  that,  as  the  trade-marks  there 
involved  were  designs  or  symbols  designating 
the  place  or  the  esCablisbment  at  whicli  the 
thread  was  manufactured,  and  not  Implying 
any  peculiar  personal  skill  In  the  manu- 
facturer designing  them,  they  passed  to  the 
assisnee  of  tne  insolvent.  In  that  case  Uie 
court  said:  "Under  this  Statute,  all  tb« 
plaintiff's  property  which  be  could  assign 
passed  to  his  assignee.  It  includes,  tx  vi 
termini,  bis  mauCacturing  establishment, 
machinery,  tools,  and  fixtures,  manufactured 
goods,  and  the  right  to  use  the  trade-mark  in 
connection  with  the  establishment  and 
goods."  And,  if  a  trade-mark  will  pass  in 
such  case,  there  can  be  no  reason  why  it 
should  not  pass  in  a  case  such  as  the  present, 
where  the  object  of  the  assignment  is  virtu- 
ally the  same  as  that  provided  for  by  the  In- 
solvent Law,  and  where  the  terms  of  the  as- 
signment are  equally  comprehensive  as  those 
declaring  the  effect  of  the  assignment  under 
that  law.  There  are  many  cases  to  the  same 
effect  as  that  Just  referred  to,  hut  to  which 


Fed.  Hep.  39 ;  AUantie  MiUing  Co.  v.  SiMa- 
ton,  20  Fed.  Rep.  317.  And  having  deter- 
mined that  the  deed  of  assignment,  by  legal 
operation,  passed  the  good-will  of  the  buai- 
nesa,  witli  the  brand  or  trade-mark  thereof, 
with  the  right  and  power  in  the  trustee  to 
sell  the  same  with  the  manufacturing  eetab- 
liehment.  ne  can  perceive  no  difficulty  in 
holding  that,  under  the  advertisement  of  sale, 
the  trustee  sold  the  good-will  and  trade-mark 
of  the  business  to  the  same  full  extent  aa 
they  came  to  him  under  the  assignment. 
They  formed  part,  though  but  incidents,  of 
the  property  assigned  to  him  ;  ahd  the  pur- 
chasers, upon  the  ratification  of  the  sate, 
will  acquire  the  exclusive  right  to  such  good-- 
will  and  trade-mark  of  the  business  as  fully 
and  in  like  manner  as  the  same  were  used 
and  enjoyed  by  the  manufacturing  company 
for  the  assignment.  It  follows  that  the  pro 
forma  order  appealed  from  must  be  reverted. 
Ordtr  merted,  and  cause  remanded. 


TEXAS  SUPREME  COURT. 


George  O.  ALTOELT,  Appt., 
CITY  OF  SAn'aNTONIO  it  at 


1.  A  (dtr  with  pvwmr  to  prorld*  for  It- 
mU  »  w»t«r  npplr  eftimot  eoatr««t 

to  (rive  a  water  company  tbe  eiclmlve  rtg^t  to 
tnrnlshsuch  supply  for  a  term  of  yean. 


S.   A  tazpax«r  eannot  ■■into.la  »  vnit 
to  set  aside  »  city's  wmter  soppljr  eou- 

trmet  altbou^b  It  ia  void  lor  arauting  a  monopi 
oly,  UDleee  be  allows  iojury  to  himself  as  a  tax- 
payer,—as.  that  be  Is  thereby  oomi>elled  to  get 
water  from  the  rranteeor  is  prevented  from  geu 
tlQg  It  on  better  tenos. 
8.  A  dty  omnnot  exempt »  WMteowo^U 
oompany  teom  tB.x»tlon  li 


KoTH.— IfunMpallCv  cannot  create  a  vummnlv.     j  power  lo  to  do  is  clearly  Indicated  by  the  recitals 

It  la  abundantly  aettlsd  that  a  munlolpailty.  act- 1  of  raid  charter.   New  Orleans  C.  K.  Co.  v.  Crescent 

liicnndercharteirlrhiSBraQtodbyK«iB>a'.iveeD-{CltyB.Co.UFed-Rep.  BOe.  SFed.  Bep.  VO-,  Mead- 

actment.  cannot  ercate  a  monopetr.  unle«  tbe  I  vUle  Fuel  Oaa  Co.  v.  Headvllle  Nat  Oas  Co.  (PaJ  S 

1SL.R.  A. 

Etee  also  IG  L.  R.  A.  485. 


Tbxab  BuFBxm  Coum. 


Jxtsm, 


reduced  nto. 
4.    To  rMrtnUn  the  eolleeUon  of  tax«a 


by  Kit  iUeml  examp- 

mint  abow  toe  uaount  Of 


tlon,  the  tMMj-fmjtr 

tho  ezceit,  <a  facti  from  vbloh  >u«b  amount 

nny  beoompnted. 

(Juiieti.l8aClJ 

APPEAL  b7  compUInaDU  from  a  Judgment 
of  tbe  Diairict  Court  for  Bezar  CouDty  in 
favor  of  defendftDU  in  a  suit  brought  to  pro- 
cure Ibe  caoceltatioD  of  a  certain  contract  aad 
to  enJolQ  the  collection  of  an  alleged  illegal 
tax  asseaunent.    Affirmed. 

Tbe  facts  suffldentlf  appear  In  the  commla- 
^ner's  opinion. 

Mr.  Qmovttn  O.  Altsalt,  appellant,  in 
propria  per*07ia: 

Tbec ' 

twenlj-flve  Tears  10  supplv  .    , 

ter,  and  the'  Bupplecnentol  conttact  bf  which 
tbe  property  of  tae  corporation  ia  released  from 
city  taxation,  are  UDsutborized  by  law,  and 
are  Told  as  againtt  public  policy.  Equity  will 
interfere  to  restrain  tbe  pertonuaocA  of  anch 
coDlracts  at  tbe  lult  of  one  or  more  tazpayets 
of  the  City. 

Upon  tbe  want  of  power  to  establlah  a  mo- 
nopoly and  to  barter  away  admlnlitralive  pow- 
ers, M»— 


Oity  Charter,  g  M,  p.  2U;  Lawa  187^  Const, 
art.  I,  §§  17,  as,  art.  19;  Brtnlmm  t.  Brenham 
Water  Oa,  61  Tex.  643;  Walerbufv  t.  Lartixi.  68 
Tei.666;  ffr^W  t.  Aayfe,  101  U.S.  TM,86L. 
ed.  938;  Jft'ntura  t.  Larue,  04  U.  8.  28  How. 
4S5,  le  L.  ed.  674;  Dillon,  Uun.  Corp.  §g  07. 
H4,  868;  Cooley,  Const.  Lfm.  p  249;  ftmjn- 
p^rl  T.  Eleirtteamidt,  6  HodL  508;  Baginaw 
Oat-Ughi  Oa.  v.  Saginaie,  38  Fed.  Rep.  SIES: 
Jatkton  Gountji  H.  H.  <h.  t.  Interttaie  B.  T. 
Co.  24  Fed.  Rep.  808;  OaU  t.  Kaiamaxoo,  38 
Micb.  844,  9  Am.  Rep.  80;  Loga%  t.  Pyat,  4S 
Iowa,  S24,  33  Am.  Rep.  361. 

Upon  the  Inralldlty  of  die  exemptiqp  from 
tazatlon,  see — 

Tex.  Const,  art.  8,  %  3;  AvtUn  t.  Aii»ti% 
Qtu-Light  4)  Coal  Go.  W  Tex.  180;  Norri*  t. 
WtKO,  57  Tsi.  041;  dtixentBam.  A  Loan  Ato. 
T.  Topeka.fnx:.  S.  30  Wall.  OAB,  SSL.  ed.  461; 
Burroughs,  Taxn.  g  68;  Cooley,  Taxn.  pp.  168- 
164;  8taU  t.  indtanapnUt,  89  Ind.  376:  Wteka 
T.  MOuavkee,  10  Wis.  343;  Ptoft»  t.  Bddy.  48 
Cal.  881,  18  Am.  Rep.  148;  Brtuer  Bride  Go. 
T.  Brvter.  63  He.  03,  10  Am.  Rep.  896:  Zan- 
caMer  t.  Oayton,  80  Ey.  S7B;  Xoiwtt  t.  Bat- 
ton,  111  Ma«.  454,  15  Am.  Bep.  89. 

Upon  tbe  plaintUTs  right  to  maintain  tha 
suit,  we— 

Caruthen  t.  Banutt,  67  Tex.  181:  Santom 
V.  Mereer,  68  Tex.  488;  WiBiam*  r.  DavidtoTt, 
48  Tex.  1;  Ownpton  t.  ZtOritki*,  101  U.  a 


Omt.  Bep.  m;  Jaokson  Oonntr  H.  B.  Oo.  r.  Inter- 
State  R,  T.  B.  On.  M  IM.  Bep.  806:  8<w1tiair  Qas 
Ucht  Oo.  r.  SasiiiBw,  M  Ved.  Bep.  GB). 
ItlsnovuniTflnaliroonoeded  Ui*t"powan  are 
I  munlolpal  oon>on>tJi>ns  tor  publlo 
1.  ai  tlMlr  poirei*  cannot  be  delegat- 
eo.  so  Hier  caonot  be  bargalDed  or  liarteied  a^- 
Buob  coTpuatlOM  nay  make  aaUioTiaad  oont: 
bat  tbeyha*e  no  power,  as  a  part7,tomake 
tiaots  or  pas*  lir-laws  which  sliaU  osde  awar, 
trot,  or  embarraas  their  lesUr" " 


Ad  Aot  authorlstoB  a  boui]  of  town  auditors  to 
eauM  the  streets  cd  the  town  to  be  Uxhted  wttti 
SBsand  toeoterlntoaoontraot  for  that  purpose, 
does  not  confer  a  power  to  mate  an  absolute  blnd- 
iDBoontnotfoTatennotTvais,  but  only  subject 
to  a  termlnatioD  tlieieof  br  a  modlfloatlon  or  re- 
peal b7  sobaequent  leglslBtiOn  of  the  proviglon 
Vlrlnff  tha  power.  Blchmond  County  Oas-Usht 
Co.  v.  MlddiBtown, KN.r.SSS. 

A  taxpayer  of  B  munlolpal  oorporatlon 
malnlaJn  a  suit  10  eujola  tbe  oorpoiate: 
from  enteriOK  Into  an  unauthorised 
Baokett  v,  New  Albany,  88  led.  ITH,  *  Ai 
Corp.  Oas.  88;  MadlBoa  v.  Smltli,  88  Ind.  Ml:  Noble 
V.  VlnoeDDca,  U  Ind.  UC;B  Dillon,  Hun.  Corp.  " 
«d.lBtS. 

Wblle  a  dty  haa  authority  to  ml  ~ 
a  supply  of  water  tor  tba  public 
T.  CaUemter,  » Ind.  184. 

TIieaiithorl^lB,lnaKeneralBenae,a  dtooretton- 
ary  one,  and  la  I9  do  means  without  IlmltaUOD. 
Hie  BuUiOrlty  Is  so  far  of  a  dlKretlonary  oharaoter 
as  to  authorise  the  ootporaie  oflloeis  to  detBrmlne 
when  the  wants  of  the  olty  demand  a  supply  of  wa- 
ter, and  with  this  deolllon  oouns  oannot  interfere. 
But  the  powar  cannot  be  BO  exercised  astooreatea 
corporate  debt  beyond  tbat  limited  by  law,  nor  oan 
Itbesosxarolsedsstasnrrenderorsuspend  legla- 
latlTe  power.  Valparaiso  t.  Gardner,  ST  Ind.  1,  T 
Am.  k  Bds,  Oorp.  Caa.  BK. 
UL.R.A. 


rlf  ht,  yet  when  the  use  would 
ttiance  of  a  «IMm  of  ozolaalTa 
right  to  stil  water,  the  courts.  In  rlew  of  tbe  coo< 
■dtutlonal  deolsiatlOD  that  monopoUea  "VbmU  ntn- 
er  be  allowed,"  will  give  DO  saootlon  to 
entered  lot*  ^  the  ott7  teMUtnv  In  a 
The  ezeroise  uf  soeli  a  fraDchiiei,  in*ol*hw,  as  it 
does,auseof  theputoio  streets.  IssuWeot  to  ooo- 
UoL  firenham  t.  Breaham  Water  Oo.  ST  Tex.  HS. 
Compare  Norwlah  Qas  LlchtOn.  T.  Norwich  Cl^ 
Qaa  Oo.  n  Oonn.  U:  Mata  r.  OInolnnat]  Qss  Light  * 
a  Co.  18  Ohio  St.  Ml;  Hempbls  t.  Mempbls  Water 
Oo.  B  Helsk.  U^  Orescent  ORy  Oas  Llsht  Co.  r. 
NewOrleanaaMlJshtCo.nia.AnB.I88;  Ander. 
son.  Law  IMot.  title,  Monapotii- 

lUa  question  waa  arsued  with  treat  aktll  and 
thoToushneas  tn  Statt  r.  Onehmatl  Gaa-U^t  kO; 
Oo.UOhloBLm.  Whera  tba  ohartar  eootarred 
on  the  BBS  company  power  "to  maonfaotura  and 
sen  IBB,  tolay  pipes,"  etc.,  provUed  the  consent  of 
the  dty  coUDOll  be  obtained  tor  that  purpoae. 
Dnderapower  given  to  the  oltr  conncU  "Ho  oansa 
laid  olty,  or  any  part  thereof,  to  tw  lifted  wtib 
oil  or  gas,"  and  to  lery  a  tax  tor  that  ptvpose,  it 
ooottaoted  to  inyeet  the  deteodant  with  Uie  full 
and  ezslUBlve  prlTllece  of  llghtliw  thedV  tor  the 
term  oftweDty-llTe  year*.  It  was  held  tlmt,  iridic 
there  was  no  doubt  that  the  city  ml^t  liy  contract 
provide  for  lighting  by  gas.  then  was  no  necsB> 
Blty  tor  making  such  right  exoluilTe,  aod  that  the 
ottyhadnoButlxnltytomatothe  graat. 

Judffs  Brewer  holds  that.  In  the  abaenoa  of  ez< 
pre«  Buthorl^  tn  lis  oharter,  tbe  CIQr  <a  Sanaa* 
hadnopowerlagTantto  a  sbeet  railway  company 
the  sole  right,  t<«  the  spaoaot  twenty-one  yean,  to 
oonaCruot,  maintain,  and  <q)etate  Ita  raflway  over 
and  along  tbe  streets  of  Ote  said  ottr.  Jackson 
County  II.B.O0.V.  Interstate  B.T.B.  Co.  MFed. 
Rep.  30A.  See  noC«  to  LesUe  v.  LorlUard  (N-  T->  1 
L.B.  A.1S8:  Adams  OounV  v.  Hunter  {lowaj  •  Ik 
B.  A.  818;  People  v.  Chicago  Gas  Zroat  OD,  OIL)  •  I. 
B.A.W. 


.Google 
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38S 


«01,  38  L  ed.  1070;  Bmith  t.  Suormtltdt.  67 
U.  S.  16  How.  BOS,  14  L.  ed.  US;  Datrnvort 
T.  £IniueAmiA,  6  Hont.  G09;  2  DIUod,  Hon. 
Cora  f&  014-010,  noUt;  Oreen's  Brioe,  Ultn 
TlTM,  p.  tm.  nott;  Slorr,  Kq.  PL  ^  04-06; 
Higb,  £i].  S  1668;  Coolev.  TsiD.  p.  S48;  ^m- 
Un  T.  Gogga/iaa,  U  R.  L  820.  84  Am.  Sep. 
«18:  Valpairaito  t.  ffanfnM-,  07  Ind.  1, 40  Am. 
Bep.  41«;  3A«  Libert],  Bell,  28  Fed.  R^.  848; 
JTMonuyfl-  v.  MitxniH  A  M.  S.  Co.  Sa  Bo.  81, 
14  Am.  Rep.  804:  WfOard  f.  Comttoek,  68 
Wii.  60S,  48  Am.  Bqt.  897;  XoimH  t.  Awtoi, 
111  VLam.  461, 16  Am.  Bep.  40;  Cvmyningt  v. 
A.  Itfuilt,  7  Weat  Bep.  274.  00  Ho.  260. 

MtMn.  D«nMfta  *  Franklin,  for  appel- 
lee: 


AmAoM  T.  AmA<Mi  Wirfn-  Oi.  87  Tex.  649. 

The  coDtnct  complained  of  by  Bppellatit  Id 
bis  petitioi)  doe*  not  cnaSe  ft  mouopolj  and  I« 
aot  Told. 

7  Bu»D.  Alir.  p.  22;  9  BL  Com.  bk.  4.  p.  ISO; 
Anttio,  Jut.  p.  688;  CharUt  River  Bridge  t. 
Wanm  Bridge,  R8  U.  8. 11  PeL  687,  •  L,  *d. 
881 1  Ntw  Oritaiu  t.  Olark.  OB  U.  S.  «S3,  24  L. 
«d.  Sai;  IHllOD.  Hud.  Corp.  Sded.  %  601;  StaU 
T.  OineiimaH  Gnt-LigM  A  0.  Oo.  iS  Ohio  St. 
S82;  Bufon  t.  meTiardtOTt,  18  Allen.  146:  Nfte 
Orleant  Oa»-IAght  Co.  t.  Louiiiaiia  Light  A 
H.  P.  d  M.  Oo.  116  U.  8.  6B0.  29  L.  ed.  "  " 
Crtgonateam  Nan.  Go.  -r.  WiTuor,  87  D.  B.  20 
WaU.  84, 22  L.  ed.  816;  8lat«  v.  Columbu*  Oa* 
Idgkt  AO.  Co.  M  Ohio  Bt  973,  82  Am.  Bep. 
808;  Slaughttr-ffout  Oua,  88  tJ.  8.  18  Wafi. 
88,  81  L.  ed.  804;  Mttnpkii  T.  Mvnphit  Water 
€b.  6  Hetek.  49S. 

In  making  mich  contract  the  d^  exercise* 
fU  bnaliiesi  and  Dot  its  leKislallTe  powen.  An 
Indi^ridusl  may  sell  hii  services  for  a  term  of 
years,  or  may  agiee  to  receive  a  censlD  eom- 
qpodity  ezcloalTelT  from  one  person  for  a  term 
of  yean,  and  neltbeieootractvlll  create  a  mo- 
nopoly. If  Ibisbe  tnie,a  mnolclpallty,  vben- 
«Ter  it  ts  authorised  lo  act  as  an  lodindoBl, 
baa  the  same  power  to  tnakeiuch  a  contract 

See  Oreeohood,  Pub.  Pol.  676,  677;  0aU  t. 
AitomoAW,  28  HIcb.  844,  0  Am.  Rep.  84;  Faf- 

?araito  ▼,  Oardn^,  07  Ind.  1;  Jndianapolitv. 
fidianapolU  QatlAgMA  0.  Co.  66  lod.  806; 
Dillon,  Hun.  Corp.  8d  ed.  gS  478,  474.  note. 

Tbe  power  to  contract  bang  in  the  Cltv,  It 
must  be  hold  lo  have  discretioD  as  to  tbe  dhar- 
aclei  of  contract  to  be  made  under  the  power. 
In  the  exerclu  of  that  power  II  could  biod  It- 
self for  twentj-flve  years,  and  Its  acLloa  In  so 
doing  woald  Dot  be  void, 

JfempAi*  T.  Dean.  76  U.  B.  8  Wall.  64.  19 
L.  ed.  826;  ToiparaiK  v.  Gardner,  97  lod.  1, 
40  Am.  Rep.  410;  PrOatint  v.  Banut,  SOTei. 
651;  Batt  St.  Limit  y.  Eatt  8t.  Uuii  Got- 
Light  JbO.  Od.98  111.  41S,  S8  Am.  Rep.  07. 

It  the  City  has  exceeded  its  authority  in 
tnaklng  a  contract  running  for  twentv-flve 
yean,  that  doe«  not  vitiate  the  whole 
alttiough  the  courts  may  refuse  to  enforce  it 
for  tbe  fall  term.  The  difference  between  acta 
done  vllra  eAyi  that  are  void,  sod  tho!«  that 
are  simply  voidable,  must  be  kept  In  mind. 

See  Jfiner*  Dileh  Co.  v.  ZelUrbaeh.  87  Cal. 
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See  also  13  L.  K.  A.  659, Uli. 


548,  00  Am.  Deo.  870;  MeI%er»o»  T.  .PMsr.  48 
Iowa,  48,  22  Am.  Bep.  315;  Ba^  3t.  Louit  v. 
Sw<  m.  LouU  Got  Light  AC.  Go.  98  lU.  416. 
88  Am.  Bep.  07;  StaU  Board  tf  AgrieuUurt 
T.  aMwM  SIrttt  B.  Cb.  47  Ind.  407,  17  Am. 
Bep.  702;  WhUnet/Armt  Co.  t.  fioriau,  68  N. 
T.  62,  20  Am.  Bep.  606;  Ohio  A  M.  &  Go.  v. 
MeCarihy.  96  D.  B.  368.  24  L.  ed.  «08. 

The  term  complained  of  In  the  contract  doea 
not  "exeapt"  tbe  property  of  defendant  from 
taxation  m  tbe  sense  fn  which  the  word 
"exempt"  is  used  in  the  State  CoDstltutlon, 
The  effect  of  the  contract  is  that  the  water- 
woiha  company  la  permitted  to  pav  in  water 
what  It  migbt  otbernUe  be  lequlrea  to  pay  In 
money,  The  exemptio"  '"  "  '  — '"  ""  '  *"" 
coDBiaeradon  la  paid  tb 
emotion,  it  Is  a  trade. 

Home  a  tht  FHendUm  y.  Boiue,  76  IT.  8.  8 
WalL  480,  19  L.  ed.  406,  dting  A«u  Jertai  ▼, 
Wilton.  H  U.  S.  7  Cranch,  Iffl.  8  L.  ed.  808; 
Oordont.  Appeal  Tin  Ot.UV.  9.  B  Bow.  188, 
11  L.ed.  520;  Pigva  Branch  <>f  Slate  Bank  y. 
Knoop,  67  TJ.  B.  16  How.  860.  14  L.  ed.  077; 
Ohio  t  In*.  A  T.  Co.  t.  Debolt,  67  U.  B.  18 
How.  416, 14  L.  ed.  907;  Dodgi  v.  Wooliej/,  50 
U,  6.  IB  How.  SSI,  15  L.  ed.  401;  Ueeiianiet  4 
T.  AiiU:  V.  Tkomat,  60  U.  8. 18  How.  884,  IS 
L.  ed.  460:  Mechaniet  A  T.  Bank  v.  BOold.  60 
U.  B.  18  How.  S80, 16  L.  ed.  468;  MeGehee  r. 
MathU,  71  U.  a  4  Wall.  148.  18  L.  ed.  814; 
North  Mittouri  B.  Go.  v.  Matguir*.  40  Ho. 
4B0,  8  Am.  Rep.  146;  Tveker  v.  Feriptmm,  80 
U.  S.  22  Wall.  S27,  22  L.  ed.  806;  WeitWueon- 
«in  R.  Go.  V.  Trempealeav  Count]/  Bapn.  98 
U.  8.  606,  28  L.  ed.  B14, 

Appellant  is  not  entitled,  as  a  muntdpal  tax- 
payer, to  the  relief  asked  by  him 

c'an  Antonio  t.  StumSerg  (Tex.)  present 
term;  2  High,  InJ.  p.  818;  Cooley,  T&xn.  pp. 
686.  G8T,  and  note. 

If  the  exemption  from  taxation  complained 
of  U  Illegal,  the  whole  tax  levy  would  not  be 

licPfitrtBn  V.  FoiteT,  48  Iowa,  48,  22  Am. 
Bep.  283;  Cooley,  Taxn.  687,  and  noU  S. 

If  tbe  coQtract  complained  of  is  not  void  but 
only  voidable,  appellaot  cannot  ask  this  court 
to  direct  the  muntdpal  authorities  to  avoid  It. 
It  Is  within  tbe  disCTellon  of  those  anlboritles 
to  either  adopt  or  reject  a  voidable  act  of  their 
predecessors,  and  this  discretion  Is  not  subject 


Bobby.  J. .  filed  the  following  opinion : 
The  appellant  brought  this  suit  in  tho 
District  Court  of  Bexar  County  to  vacate  a 
contract  set  forth  at  length  in  bis  petition, 
and  entered  Into  by  the  City  of  San  Antonio 
with  the  San  Antonio  Water- Works  Com- 
pany, incorporated  under  the  general  lawi 
of  this  State.  The  appellant  also  sought  to 
restmio  said  City  from  paying  to  said  Com- 
pany any  of  the  municipal  funds  by  virtue 
of  said  contract,  which  was  alleged  to  IM 
lllfgal  and  unauthorized,  and  from  making 
any  appropriation  of  public  money  to  satisfy 
said  contract.  The  defendant's  exceptions 
to  the  petition  wero  Hustalned,  and,  the 
plaintiff  declining  to  amend,  the  cause  was 
dismissed,  and  this  appeal  is  the  result.    It 


,,glc 


TbZAI  SCPSKU  OOCBT. 
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will  be  nnnecesaftrj  to  sC&U  all  of  tbe  gronnda 
upon  which  tlie  eiceptiom  were  predicatod, 
or  Ui  Mt  forth  the  entire  petttioD.  So  much 
of  the  plGBdiDgfl  wtlt  be  referred  to  as  li 
thouglit  to  be  essential  to  a  proper  under- 
tt&Dding  of  tlie  quBHtion  arlBtng  out  of  them. 


Sao  Antonio  entered  into  a  contract  In  writ- 
ing with  wliat  is  now  known  aa  the  "San 
Antonio  Water-Works  Company"  (or  the 
purpose,  as  stated  in  the  preamble  of  the 
coDtrout,  "of  sapplying  said  City  with  water 
for  flre  pTotectioo,  sanitary,  public,  and 
domestic  purposes,  said  company  using  the 
head  of  the  Ban  Antonio  River  as  a  source 
of  supply."  By  the  flrat  section  of  the  con- 
tract It  was  provided,  in  substance,  that  the 
company  would  erect  the  necessary  build' 
Inga  and  machinery,  etc.,  upon  land  to  be 
■et  aside  by  the  City  for  that  parpose,  to  ao- 
compllsh  the  object  in  view.  The  second 
•ectionproTidedior  a  system  of  pipage,  etc, 
to  be  laid  from  the  source  of  the  supply  of 
water,  and  for  the  distribution  of  the  water 
Uiroughout  the  City,  and  the  location  of  flre 
bydrants  at  such  points  aa  the  city  council 
might  decide  to  be  prooer.     The  third  made 

Srovislons  also  for  laying  pipes,  main  con- 
uctors.  aqueducts,  etc,  to  conduct  water 
throughout  the  City,  and  for  the  necessarj 
buildings  and  machinery.  The  fourth  seC' 
ttoD  Stipulated  that  such  additional  hydrants 
should  be  erected  as  were  required  oy  the 
city  council.  The  fifth  section  provided  for 
flushing  the  gutters  on  streets,  and  spiinkling 

said  streets,  and  for  so"""'~' '"  '"  """ 

flre  department,  etc 
guaranteed  that  the  works  should  be  of  the 
moet  durable  material,  etc.,  and  capable  of 
affording  a  supply  to  the  citizeos  of  the  City 
of  a  specified  number  of  gallons,  etc.  The 
sevenui  prescribes  the  time  within  whli^h  the 
work  shall  be  completed,  and  provides  for 
the  erection  of  a  reservoir.  The  eighth  sec- 
tion regulates  the  rale  at  which  water  will 
be  supplied  t«  private  consumers.  Such  is 
a  BTDopsis  of  the  obligations  entered  Into  by 
the' water- works  company.  The  first  section 
of  that  part  of  the  contract  containing  the 
grants,  etc,,  made  by  tlie  City,  provided 
for  a  lease  of  six  acres  of  land  to  the  com- 
pany for  a  reservoir.  The  second  conceded 
to  the  company  full  power  to  enter  upon  the 
Streets,  squares,  alleys,  etc.,  and  to  take  up 
pavements,  etc.,  to  lay  pipes  and  construct 
culverts,  to  conduct  and  aistribute  tbe  water, 
etc.,  giving  the  company  the  right  of  way, 
free  of  cost,  over  all  public  grounds  con- 
trolled by  the  City.  The  third  was  as  fol- 
lows: "The  said  City  further  obligated  itself 
not  to  grant  to  any  other  body  of  men  or  per- 
sons, during  the  continuance  of  said  contract, 
the  right  to  furnish  water  for  flre  hydrants 
or  otiier  public  purposes."  The  sixth  section 
provided,  among  otiier  things,  "that  said 
contract  should  subsist  for  a  period  of  twenty- 
five  years  trom  the  completion  of  eaid  works, 
at  the  end  of  which  time  said  City  should 
have  the  right  lo  buy  the  works  at  an  ap- 
praised value;  but.  if  said  City  did  not  buy 
at  the  end  of  twentv-Qve  years,  said  con- 
tract should  tun  until  the  works  are  finally 


purchased,  and  the  right  to  purchase  thv 
same  should  inure  to  the  City  every  ffy» 
yean  thereafter,  after  giving  twelve  months' 

The  water-works,  except  the  reservoir, 
were  to  be  completed  not  later  than  July, 
1878.  A  supplemental  contract  was  entered- 
into  between  the  City  and  the  company  in 
January,  1881,  by  the  terms  of  which  it  waa- 
Btipulated  that,  for  the  use  of  the  100  fire 
hydrants  then  establlslied  in  accordance  with 
the  first  contract,  tlie  City  should  pay  an  an- 
nual rent  of  $50  each,  instead  of  (100,  aa- 
originally  required.  "And,  in  conaldeia- 
tioD  of  said  leductioo  of  the  rent  of  said 
100  flre  hydrants,  the  said  City  further  re- 
mitted and  relinquished  to  the' water- work» 
company  all  city  taxes  whatever,  which 
might  otlierwise  be  assessed  and  levied  upon 
any  of  the  property  of  said  wat«r-worl£» 
company,  and  owned  or  held  by  said  com- 
pany for  the  purpose  of  operating  their  worts, 
such  property,  however,  not  to  exceed  in 
value  the  sum  of  (350,000;  so  that  said 
water-works  company  should  be  discharge!] 
from  the, payment  of  all  city  taxes  during 
the  continuance  of  the  original  contract  afore- 
said, by  the  terms  thereof."  The  petitioner 
further  alleged  that  these  contracts  were  il- 
legal, and  against  public  policy,  becaus» 
they  attempted  to  create  a  monopoly  on  tha- 
pari  of  said  water- works  company  to  supply 
water  to  said  city,  and  because  they  at- 
tempted to  exempt  from  taxation  by  said 
City  the  property  of  said  defendant  (tha- 
water- works  company),  which  otherwise 
would  be  liable  to  taxation  as  other  proper- 
ty within  said  municipal  corporation.  Hs 
further  alleges  that,  "by  exempting  the  prop- 
erty of  said  San  Antonio  Water- Works  Com- 
pany from  taxation,  the  rate  of  taxation  upon 
property  within  said  City  is  Increased,  and 
continues  to  be  increased;  and  that  thereby 
petitioner,    and    all   other  Inhabitants  and 


taxpayers  of  said  City,  have  been  coop 
pelted  to  pay  higher  taxes  than  he  and  ther 
would   otherwise  be  compelled   to  do;  and 


that  such  taxation,  incrwsed  as  aforesaid, 
will  continue  unless  the  injunction  herein- 
after preyed  for  Is  granted.  Petitioner  aven 
that  since  the  making  of  said  supplemental 
contract  said  City  of  8an  Antonio  bss  ex- 
empted from  taxation  the  property  of  its  said 
co-defendant  to  the  value  of  (260,000,  and 
will  continue  so  to  exempt  the  same  unless 
the  relief  hereinafter  prayed  for  is  granted. 
Petitioner  further  shows  by  tlie  grant  or  sup- 
posed grant  of  exclusive  privileges  to  said, 
San  Antonio  Water- Worlis  Company  by  said 
City  all  competition  is  avoided,  and  that  in- 
consequence  thereof  excessive  and  unreason- 
able rates  and  prices  for  water  are  charged 
and  collected  from  the  inhabitants  of  sald- 
clty.   Including  petitioner." 

The  exceptions  of  the  appellee  to  the- 
plaintiff's  petition,  which  were  sustained  by 
the  court,  raise  the  following  questions: 
Was  the  contract  set  forth  in  the  petition, 
and  entered  into  between  the  City  of  Baa. 
Antonio  and  the  water-works  company,  un- 
authorized and  invalid  because  it  attemptett 
to  create  a  monopoly  and  an  exclusive  privi- 
lege upon  the  part  of  said  company  Ut  fut~ 


1881. 
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Dish  uld  letter,  and  because  tbe  citj  cooncll 
could  not  impair  tmd  embanaas  the  exercise 
of  tbe  power  conferred  on  said  City  by  Its 
charter  to  proride  water  for  said  Cityl  And 
wsi  It  also  illegal  because  it  attempts  to  ex- 
empt from  taiatlon  by  gaid  City  the  property 
of  said  water-works  compsnyl  If  for  the 
above  reasoua.  or  either  of  them,  it  Is  deter- 
mined that  tba  contract  was  illegal,  then  tbe 
next  question  is  whether  thli  auit  can  be 
maiotalned  by  plaintiff  under  the  allegations 
contained  in  his  petition.  If  under  either 
of  tbent  It  can  be,  tlie  judgment  shoald  be 
reversed.  In  so  far  as  the  first  question 
above  mentiooed  is  Involved,  there  is  no 
material  distinction  between  this  case  and 
that  of  BrenAam  v.  Brenham  Water  Co.,  67 
Tex.  MO,  where  it  was  decided. 

Without  attempting  to  enumerate  Qie  dif- 
ferent provistons  of  the  contracts  respect- 
ively entered  into  by  these  cities,  and  tbe 
■eetions  of  their  charters  authoriEfng  said 
cities  to  enter  into  conttacts  to  supply  the 
InhabltantB  and  (he  cities  with  water,  and 
without  citing  tbs  statutes  which  were 
looked  to  in  the  case  cited  In  determining 
this  question,  it  will  be  sufficient  to  say  that 
said  charters  and  contracts  are  substantially 
the  same,  and  tbe  statutes  referred  to  an  the 
same,  and  are  now  In  force.  It  follows,  there- 
fore, that,  for  the  reoBona  given  and  olabo- 
mted  in  that  case  by  Ohi^  Jiutia  Stayton, 
the  contract  in  the  case  under  consideration 
is  illegal  and  unauthorized.  But  itdoea  not 
follow,  we  think,  in  this  case  l>ecause  the 
contract  is,  as  alleged  by  plaintiff,  unautbar- 
ized  and  Illegal,  and  creates  a  monopoly,  or 
aliempts  so  to  do,  and  surrenders  for  the 
period  of  twenty. five  years  tbe  legislative 
power  with  which  the  city  is  invested,  that 
lor  these  reasons  alone  the  plaintiff  can  in 
this  suit  vacate  or  set  aside  said  contract. 
Id  the  case  mentioned  tbe  suit  was  by  the 
water-works  company  to  enforce  tbe  contract. 
This  was  resisted  by  the  City  of  Branliam 
npon  the  rround  that  It  attempted  to  create 
a  moDopoly.  and  was  a  surrender  of  tbe 
legislative  power  In  the  City  with  reference 
to  that  subject  (or  twenty. five  yeare.  In 
the  case  under  consideration  the  City  Is  not 
complaining.  On  the  contrary,  the  contract 
is  recognized  by  tbe  CItv.  and,  as  long  as  It 
is  so  recognized  by  the  City  through  Its  prop- 
erly constituted  authorities,  It  cannot  be 
vacated  by  plaintiff  upon  these  grounds. 
The  plaintiff  does  not  show  by  his  averments 
that  tie,  as  a  taxpayer  of  the  City,  is  author. 
Ized  to  maiutain  this  action  by  reason  of  any 
injury  resulting  to  him  Irom  the  contract  of 
October,  18T7,  entered  Into  by  the  City  of 
Ban  Antonio.  It  does  not  appear  from  the 
petition  that  he  is  prevented  from  obtaining 
water  upon  any  better  terms,  nor  does  it  ap- 
pear that  he  is  compelled  under  the  terms  of 
that  contract  to  get  water  from  the  defendant 
water- works  company,  only  we  do  not  mean 
to  sa^  that  a  taxpayer  of  ■  municipal  cor- 
poration cannot  maintain  a  suit  like  the 
present,  under  proper  averments  showing  in- 
jury to  bim  at  snch  taxpayer,  resulting 
from  an  Illegal  and  unauthorized  contract. 
But  the  petition  does  not  present  such  a  case 
with  respect  to  tbe  contract  original  ly  entered 
UL.R.A. 


into  by  the  Olty,  In  October,  1877.  It  does 
safflalently  appear,  however,  from  tbe  allega- 
tions of  the  petition,  that  the  release  from  ot 
exemption  by  tbe  City  of  Ban  Antonio  of  the 
property  of  the  defendant  water-works  com- 
pany during  the  continuance  of  the  contract, 
which  is  alleged  to  have  been  done  under 
the  supplemental  contract  of  January,  1881, 
operates  to  the  Injury  of  plaintiff.  It  Is 
shown  that  this  eiemptlon  of  said  property, 
valued  at  $200,000,  resulted  In  Increasing 
the  rate  of  taxation  upon  property  iu  tlie 
City,  and  that  thereby  petitioner,  and  all 
other  inhabitants  and  Uxpavers  of  said  City, 
have  t)een,  and  will  continue  to  be,  emu- 
pelled  to  pay  higher  taxes  than  they  would 
otherwise  Da  required  to  do.  Tttat  the  City 
of  San  Antonio  did  not  have  the  power  to 
exempt  this  property  from  taxation  Is  well 
settled  in  the  case  of  Avttin  v.  Aiutin  Oat 
Light  4  a  Go.,  69  Tex.  187.  In  tbe  same 
case  it  was  held  that  the  power  to  commute 
taiei  was  but  an  Incident  of  the  power  to 
exempt,  and,  as  the  latter  power  did  not 
exist,  so  the  incidental  power  must  be  de< 
nled.    This  Is  decisive  of  the  question  in 


pony,  thereny  incieaaing  the  rate  of  taxation 
on  nis  property,  and  compelling  him  to  pay 
higher  taxes  tnan  he  would  otherwise  be  re- 
quired to  do,  he  Is  entitled  to  maintain  this 


atmrtva,  Ch.  J.: 

Report  of  the  commlsrioii  of  appeals  ex- 
amined, their  opinion  adopted,  and  thtjudg- 
mtnt  mentd,  and  cause  remanded. 


opinion  of  tbe  court : 

At  the  last  term  of  the  court  at  this  place 
the  judgment  in  this  case,  upon  the  rep<irt 
and  opinion  of  the  commission  of  appeals, 
was  reversed,  and  the  cause  remanded.  Both 
parties  having  Insisted  that  there  was  error 
In  the  opinion  and  judgment  of  the  court, 
and  moved  that  they  be  set  aside,  a  rehear- 
ing was  granted.  A  reconsideration  has  not 
changed  our  opinion  upon  the  main  qneo- 
tionB  in  the  case,  but  we  now  think  that  we 
were  in  error  in  holding  the  allegations  in 
the  pe<ition  sufficient  to  authorize  a  judg- 
ment for  appellant  enjoining  the  collection 
of  taxes  assessed  against  him  in  excess  of 
what  they  would  have  been  if  the  exemp- 
tion from  taxation  had  not  been  allowed  the 
water  company.  The  plaintiff  nowhere  aveia 
the  amount  of  such  excess,  nor  does  he  alien 
any  other  facts  or  amounts  from  which  \£« 
excess  may  be  arrived  at  by  a  mathematical 
calculation.  In  this  respect  the  petition  is 
not  Bufflcient  to  support  an  action  to  restrain 
the  collection  of  Illegal  taxes.  In  such 
cosea,  the  amount  of  the  unlawful  assessment 
must  be  averred.    In    fact.   It  li  apparent 


UiDmaui  SuPBUa  Const. 


from  the  form  of  the  petition  kud  the  prayer 
But  the  object  of  the  suit  wm  not  merelv  to 
enjoin  the  collection  of  eioeulve  taxes.  Ex- 
cept upon  this  queatlon  we  BUud  by  the  con- 
cluaioni  announced  In  the  former  opinion. 
It  held  that  the  aull  was  maintainable  only 
as  an  action  to  reatraln  the  collection  of  an 
azceaaln  tax  aMeaunent  resulting  from  an 


El  ezempttoD.  'We  hold  that  It  la  not 
for  that  purpoae,  and  It  follows  that 
dgment  ihall  be  affirmed.  It  Is  due 
to  0>e  commiialon  of  appeals  and  to  the 
learned  Judge  who  wrote  the  former  opinion 
to  say  that  this  court  Is  lesponslblo  fen  tha 
error  In  that  opinion. 
T!i»  Jvdgjrunt  it  t^mntd. 


MIOHXaAlT  SUPREME  COURT. 


H,  J.  P.   DEHPSBT,  Exr..  etc.,  of  Casper 
H.  Borgesa,  Deceased, 


0  FFORZHEIHEB  it  oL,  A^U. 
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X,  Oaa  who  aeUa  nnotlier  fl;ooda  on 
credit  dnrins  tbe  luierval  between  the  nukkintt 
■DdreoonUna'  of  a  moTtgage  on  the  lacter'a  itook 
in  txvai  at  a  third  peraoD  nnder  whf  oh  no  poases- 
slOD  wai  taken,  and  who  after  tbe  reconUns  of 
(uoh  mortcage  takes  anotlier  mortgage  on  tbe 
stook  to  aeoure  hla  olalm,  nulei  whloh  he  takea 
poneaslon.  hai  B  right  to  (be  (took  which  fa  mpe- 
rler  to  Uist  of  the  tzA  mortgagee,  under  Bow, 
SUt,l6U& 

t.  Tba  MMtOAllatlon  of  kn  Indebtcdnoaa 
kad  mlMtltutlon  fttr  It  of  m  now  oon- 
tm«t  fs  not  shown  by  the  taUng  of  notes  for  Its 
amount  aeaaredbymortgage.  although  the  notes 
are  payable  at  dUerent  fntuie  dates  and  the 
mortgage  proTldes  for  future  Indebtedness,  U  an 


tntentlon  to  oaooel  Is  not  dbeoUy  shown  sad 
tbere  were  no  sutaequent  deellnga.  while  tba 
entire  indebCedncea  was  to  become  payable  at 
onoe  on  deftnlt  as  to  any  Imtallmeot. 


EBKOR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  In  favor  of 
plaintiff  Id  an  aclion  brought  to  recover  dam- 
ages for  the  alleged  wrongful  coaverslon  of 
plalnliiTB  interest  In  a  sioci  of  Jewelry.    Be- 

Tbe  facts  are  stated  In  the  opinion. 

MeUTt.  DicUnaon,  Tborber  A  StoToa- 
•on.  for  appellanti: 

The  court,  In  conBtrulng  section  6193  of 
Howell's  Statutes,  bas  held  that  It  was  de- 
signed to  protect  and  afforded  proEectioD,  not 
only  to  those  who  obtained  jodgmeDt  or  levy 
of  attachment  between  tbe  date  of  the  giving 
and  tbe  date  of  the  Sling  of  the  chattel  mort- 
gaite,  but   that  those  who  became  creditors 


Ondar  tbe  statuCce  of  several  Stales,  registration 
or  filing  Ibe  mon^rage  U  equivalent  to  delivery  of 
the  property.  BturgiS  v.  Warren,  U  Vt  <3B;  Kor- 
rlll  V.  Baof  ord,  W  He.  Gee;  Bullook  v.  Williams,  U 
Plek.  SK  BhuTtleff  V.  Wlllard,  U  Plok.  10^  Prank  v. 
lllner,fi0ni.  U4;  Orooks  v.  Stuart,  1  HoCraiy.U; 
BleU  V.  Baker,  U  Blatobf ,  Ok  Horrow  v.  Beed,  80 
Wis.  81;  Donaldson  v.  Johnsuo,  Z  Chaod.  [Wis.)  VO, 

The  mort^tage  must  elUier  be  llledasthelav  re- 
qulrca,  or  the  mortgagee  must  take  possession  of 
Uie  property.  The  taUngof  poeaeaslon  toauffloien t. 
Horrow  v.  Beed.  30  Wis.  81;  Cooper  v.  Brook.  41 
Uoh.  (88;  Olll  v.  Orlfflth.  a  Xd.  Oh.  aiO;  Walte  T. 
Mathews.  00  Hlob.  802;  Fromme  v.  Jonee,  IS  Iowa, 
eb  Oregg  V.  Benf  ord,  U  HI.  IT. 

As  between  tbs  parties  themselves.  It  Isnot  neces- 
sary that  a  sbotiel  mortgage  iboiUd  be  filed  or  re- 
eorded.  Beeman  v.  I^wtoa,  ar  H&  IMS;  lAmay  v> 
WlUlsaiS.  ffi  Ark.  166:  HoTaggart  v.  Bose.  U  lad. 
nO;  Hallv.  BoowhJU.  U  N.  J.  LS:  Fuller  v.  Page, 
as  HI.  K8;  Wilson  v.  Lmlle,  EQ  Ohio.  ISl;  Kllboume 
V.  Vay.  fa  Ohio  St.  HU:,  Douglass  v.  Tojieler,  S  Fed. 
Sep.  ES;  Wlosor  v.  McLellao.  2  Story,  VO:  Cogge- 
ahall  V.  Potter,  1  Holmen.  7G;  GrilOn  v.  Wertz,  S  Ul. 
App.  IST;  Hudson  v.  Wsreer,  i  Barr.  A  6.  US; 
Hodgson  V.  Butte,  T  IT.  S.  3  Cranoh,  138,  S  L.  ed. 
301;  Herrlok  v.  Avery,  U  Ark.  870. 

But  a  chattel  mortgage  whlidi  Is  not  recorded 
within  ten  days  after  Its  eieoutloo  Is  void  as  to  a 
(bird  person,  although  suoh  pereon  has  aotual  no- 
Oee  of  Its  ezUtenoB.   Boas  i.  Uenefee,  US  Ind.  UK. 


FoKdttv  under  Accontlnp  A  ds. 
Tbe  Bcvtetry  Aels  do  not  make  a  obatiel  mort- 
gsge  Bbeolutely  void  for  omission  to  file  it,  tuit 
almply  declare  It  void  as  to  Judgment  creditors  and 


Bubsequeat  punihaaers  In  good  foitli.  As  to  oiher 
peteoiks  It  Is  valid  without  OUng.  Steele  v.  Ben- 
ham,  81 N.  T.  831;  Thompson  v.  Van  Veehteo,  27  S. 
?.  US;  Porter  v.  Parmley,  Sfi  M.  T.  18S;  Haymae  v. 
Jones,  T  Hun,  XSS:  Ftaspr  v.  QUtwrt,  11  Hun.flSl; 
Moses  V.  Walker,  t  Hilt  sak  Johnson  v.  Jeffrie  30 
l[o.«>8;  Eohl  V.Lynn,  84  Mlcb.aSO:  Beckett  v.  Unn- 
love,  U  CbL  8S:  OIU  v.  Mnney,  U  Ohio  St.  88. 

Anattacdilng  creditor  baviog  actual  knowledge 
of  a  prior  bona  fide  chattel  mortgage  made  by  Us 
debtoris bound  by  It,  although  tbe  record  of  rbe 
mortgage  Is  erroneouslr  Indexed.  Kem  v.  Wilson 
Clowal  Hay  18,  OB, 

A  chattel  mortgage  Is  valid,  though  not  filed, 
against  the  olalm  of  a  general  creditor  wblcb  haa 
never  been  reduced  to  Judgment.  Button  v.  Bath- 
bone,  18  Hun,  14T. 

It  mode  In  good  faith  It  will  be  sustained  sgelDSt 
a  voluntary  aasignee  for  the  benellt  of  Uie  credit- 
ors of  the  mortgagor.  WUsou  v.  Bsteo,  1  New 
Bog.  Bep,  18. 1«  B.  I.  B2L 

A  absttel  mortgage  not  on  file  or  reeorded  as  t» 
quired  by  atatute  Is  not  void  as  against  a  wrong- 
doer.  Johnson  V.  Jeffries  and  Hoeee  v.  Walker, 

That  a  ohattel  mortgage  Is  not  reeorded  Is  not  a 
defense  that  can  be  made  by  the  admlnlstrBtor  or 
heir  of  tbe  mortgagor,  though  his  estate  Is  insol- 
vent.  Mayer  V.  Uyeia  (Ind.)  May  8S,  laSL 

When  personal  prop«ty  Is  mortgaged  without  a 
delivery  tbereot  to  the  mortgagee,  and  the  mort- 
gage Is  not  reoorded.  a  party  who  buys  the  prop- 
erty of  the  mortgagor  and  takea  posseeslon  of  it, 
although  he  has  knowledge  of  the  mortgage,  will 
hold  It  Bgalost  the  mortgagee.  Crawford  v.  Uar- 
ter,  S  Went.  Bep.  ST.  22  Mo.  App.  881. 

The  rale  that  an  unieoorded  chattel  mortgage  la 
1-oid  as  against  subsequent  good-faltb  purchasers 
applies  in  lavorof  a  cBvdliorwho,  m  Ignorance  of 


e  olao  4e  L.  R.  A.  371. 


un 

vkDrt  the  mortga^  u  not  filed  mn  protected 

Fmtgr.  Otmtitiivt.il  SDch.  888. 

The  coateatlOD  tbet  the  defeudknti  conld 
not  cMstdUi  tbe  inTaHdlty  of  the  Boigem 
mortgage,  «zcept  hj  Bttacbment  or  ezacutioo 
toTj  Dpon  tbe  property,  and  Uut  attikck  oonid 
not  be  nude  under  u»e  Ben  created  br  the 
chattel  mortgage  execnted  to  the  detendantt, 
to  not  well  f  oonded. 

Putnam  ▼.  Btgnoldt,  44  Mtch.  114. 

The  rale  In  equity,  requiring  a  preceding 
Judgment  at  law,  U  purely  an  equitable  one 
owA  on  the  tact  that  nnuaa  there  be  a  debt 
doe  the  complainant,  he  ha«  no  ground  of 
contplalnti  tbat  the  exlitence  at  an  unaecured 
debt  can  only  be  made  certain  by  meaae  of  a 
judgment  that  a  court  of  chancery  cannot  ren- 
der thU  jDdrment  It  follows,  therefore,  that 
a  prior  Judgment  ettabUihbg  the  plslniilTi 
elaim  of  indeblednew  ihould  not  be  required 
In  a  proceedlag  in  a  court  poueialDg  power 
and  authori^  to  InTcellffite  and  determine  the 
Talldlty  of  the  claim. 

Bump,  Praud.  Conv.  p.  521;  Btae  Bivar  B, 
JTin.  Cb.  V.  AtwU,  L.  R.  7  Eq.  847. 

The  prior  Judgment,  where  required,  terra 
two  purpoeea.  It  ettabliihed  the  Indetatedoeu, 
and  lurtner  enable*  a  direct  Hen  upon  ipedfic 
property  to  be  obtained  1»  the  levy  of  "proc- 
eMi'^.  «.,  execution.  It  follow*  that  where  it 
la  not  needed  to  prove  the  debt,  it  la  not  need- 
ed at  all,  prorided  "proceaa"  other  than  ezecu- 
tlon  or  Uent  otherwiae  created,  wHl  ntfflce. 
Proceaa  ia  aajthiniF  that  will  create  the  dedred 
lien— not  neccaaarJly  Judicial  proceaa. 


ting*  Y.  Bdimap,  1  Denlo,  190;  FYitbtg  ▼. 
Thayar.  SO  Wend.  8SW:  CWm  v.  Matvtuind,  » 
Hill,  447;  Bbeum  v.  Oark.  3  HJ11,  476;  Jfof^ 
tin  T.  Blaek,  9  Paige,  541,  4  L.  ed.  648;  Uaiut 
T.  T^any,  2S  Ohio  St.  MS. 

All  that  the  law  require*  to  enable  a  creditor 
to  aaaall  a  mortgage  for  want  of  filing,  ta  that 
he  ahall  in  aome  manner  haTe  acquired,  or  at 
leait  atserted,  the  right  to  have  hla  debts  tatlt- 
fled  out  of  certain  apeclflc  pmpertr,  sod  Ibla 
right  Is  denominated  alien,  Wnat  Iten  can  be 
more  certain,  specific  and  binding  than  a 
mortgage  by  which  the  debtor  glvea  abeolute 
authority  to  his  creditor  to  seize  aad  dUpoie 
of  bit  property. 

See  BrowA  t.  Braib,  10  Weat.  Rep.  802,  97 
Wch.  17;  Boot  T.  HaH,  63  Mich,  m 

Matrt.  X«aii»  U  U(htB«r,  for  appellee; 

At  againtt  all  personB.  except  such  as  can 
bring  themselTea  within  the  terms  of  tbe  Slat-  - 
nte,  plalntHTt  mortgage  wat  pcrfectlT  valid. 

Bravn  v.  Bra!)b,  10  West.  Rep.  tsU,  tl7Hlcfa. 
17:  Jones,  Chat.  Hart.  %  esi. 

Defendanta  mutt  claim  either  at  "creditor! 
of  the  mortgagors,"  or  as  "tnbaeqoent  pur- 
chasera  or  mortj^agees  In  good  fsltb." 

That  they  cannot  claim  as  subsequent  pUT- 
chaaers  or  mortgagees  In  good  faith  seems  ap- 
parent from  the  fact  tbat  tbey  took  their  mort- 
gage with  foil  notice  of  pUnttiTa  mortgage. 

KMt.  Lmn,  84  HicU  800;  Amtrvian  Ot- 
oarOo.r.  Fetter,  M  Hicb.  808,  S  Am.  &  Bog. 
£ncyclop.  Law,  p.  308. 


the  mortgage,  reoel'rei  a  p 
Mock  ot  ffooda  In  paTment  ol 
Balht>one,  lupro. 


where  made,  but  not  In  t 


mortffaitee  tbereaf  m  the  laUer  ooQnlf  witLont 
■otnal  Dotloe  ot  tbe  prior  mortcaoe.  Beed  y, 
Bplkee  (Tex.  App.1  Kot.  U,  Ifita 


nie  senaral  rale  Is  that  aatual  noUos  ot  an  on- 
leoordednortitaKedlqieiisea  with  the  neoeasltyof 
Utng.  Nat.  Banket  tbe  HetropoUsv.SpraKua.  SI 
N.  J.  Bq.  inO;  Steele  v.  Adams,  21  Al$~  eat;  Boya  r. 
Beok. »  Ala-  VXi  Doyle  t.  Stevens,  i  Mioh.  8T:  Koh] 
V.  I«nn,  U  HbOi.  Mh  Stowe  r.  Masorva.  IS  N.  H. «; 
OoodlDB  T.  BUer.  to  H.  B.  ttO;  Clark  t.  Tarbell,  K 
N.  H.  snt  Q«De  V.  Chandler,  6  Goto.  O;  Bbulsr  v. 
Bontwell,  U  Hun,  ITl;  Benjamin  t.  Blmlra  J.  *  C. 
B.  Co.  H  IT.  7.  an;  Wright  v.  Bliober,  S  Ho.  App. 
8^  Coble  V.  Nonemaker,  TB  Pa.  EOl:  Paine  t.  Maion, 
T  Ohio  Bt  IM:  OsmpbeU  v.  iMmard,  U  Iowa,  US: 
0ietCDT7  T.  niomas,  a)  Wand.  17;  leirls  v.  Palmer. 
IB  N.  T.  BR, 

Bmcwal  tf  taorUiagt;  rait*  <n  inftma  Statt*. 

The  object  ot  reflllng  a  obattel  mart^nce  li 
DMcel;  to  extend  and  ooatlnue  In  operation  the 
■ffaot  of  tbe  flntflllna  ssto  the  amount  remain  log 
aoftta  for  another  year.  Dillingham  t.  Bolt.  87 
R.T.B)0:Uandmiv.Oonieii.«2  s.  T.sw. 

The  statenwnt  mutt  t»e  made  br  the  mortcsBee; 
It  cannot  be  nude  by  the  morteaxor  or  third  per- 
•ona.  So  tbe  tUln^  ot  a  neir  mortfrsKe  la  place  ot 
ttie  old  one  U  not  nfltolent.  Oabom 
U  Han, ». 

If  tbe  property  remains  in  the  bands  of ' 
ML.R.A. 


refile  hk  mortiMe 
tbe  year,  althoush  default  has  been  made 
In  the  payment.  Ely  t.  Camley,  laN.T.tMSteele 
V.  Benham.  SI  N.  T.  SBt;  Porter  v,  Pannley,  «N,  T. 
197:  Harsden  v.  Cornell,  BE  N.  T.  US. 

'His  Hlohlfan  statute  requires  the  fliet  reneval 
affidavit  <rf  a  chattel  mortgage  to  be  made  vltbln 
thirty  days  next  preoedtnic  tbe  expliatJon  ot  titt 
year  from  the  filing  ot  the  mortgage.  Bnirfll  t. 
WUcDi  Lumber  Co. »  West.  Bep.  Ufi.  K  Woh.  sn. 

In  Wisconsin,  ming  an  affldavlt  mote  than  thirty 
days  before  the  expiration  ot  two  years  from  the 
filing  of  a  ohattd  mortgage  ta  not  tuOolent  to  keep 
the  mortgafre  valid,  under  the  statute  requtrlng 
sucb  affidavli  to  be  Bled  within  tbli^  day*  belore 
suofa  expiration.    Bloe  T.  Kahn,  TO  Wis.  SHl 

In  Ohio,  a  chattel  mortgage  not  leveilfled  and 
rafllod  wlUdn  thirty  d^s  before  the  eEntratlon  ot 
one  rear  atter  the  original  flllng.  I*  void  sgaliMt 
oredftorsand  himn  11  dn  piirnhastiraanil  mm  tssgmw 
Cooper  V.  Eoppea,  18  WeMi.  Bep.  SU,  4B  Ohio  Bt.  SK 

Beflling  the  tnortgage  four  days  after  one  year 
ereates  no  lien  agalost  a  levy  )n  favor  ot  an  execu- 
tion creditor  made  thereafter.     Ibid. 

On  a  tallure  to  reflle  a  ohattel  mortgage,  as  re- 
quired by  law,  before  the  expiration  ot  tbe  year, 
the  uiortgaee  ceaaea  to  be  valid  against  lubaequent 
bona  tide  purchasers  or  otedlton,  and  oanaot  be 
revived  by  any  act  of  tbe  parties  eo  se  to  give  It 
priority  over  ottier  llena.  Herder  v.  Waltber,  S9 
S.Y.8.&.  410. 

A  chattel  mortgaae  wblob  was  tiled,  but  has  not 
bean  renewed.  ^Invalid as  asralnst  booaflde  pur- 
ohasers  or  are.Utors.  Qtbson  v.  Ferris.  80  M.  T.  S. 
B.fleB. 

In  Kansaa,  a  subaegnent  mortgagee  who  beoomca 
Huch  before  tbe  expiration  of  the  year  from  the 
Bnt  filing  of  a  prior  ohattel  morgage  cannot  take 
advantage  ot  an  omlndon  to  renew  tbe  latter  wltUa   ' 


ss» 


MiomaAs  SuPRSia  Comn. 


elalm  to  tfae  propertj  under  tbeir  mortgiga. 
Tbe  benefit  at  tbe  Statute  can  be  invoked  oalj 
by  crediiora  wbo  hare  a  lien,  by  proceM,  upon 
tbe  property  to  queition.  Tbe  defendant* 
were  coiifeM«iJ!y  not  Eucb  creditors. 

PtopU*  Sav.  Bank  v.  Bata.  120  D.  S.  560. 
SO  L.  ed.  T56i  Thompmn  f.  Fan  VtehlMt,  S7 
"   ■"  SeS;  Jones,  Chat.  M"^    "^     '    "  "'" 

r(T.  Beale.TUua,  * 
Jonet  T,  Qraham,  77  N.  T, 
SehmOa,  18  Neb.  78;  OMnenm  t.  __ 
Kan.  613;  Smith  t.  Clarendon,  9S  N.  T.  B.  R 
£21;  A>^  T.  Arffar,  G8  Mich.  41)6;  Tw^ridM 
».  £uKa«f,  81  Mich.  451. 

'Wben  defendants  made  thla  contract  of  De- 
rcecnbei  80,  1887,  with  HeutU  ft  Karpp,  and 
iook  tba  DOleH  referred  to,  defendant!'  licbts 
under  their  former  contract  with  Hanfi  & 
Earpp  were  surrendered. 

Bigelow,  Fraud,  p.  484;  Bump,  FiKod. 
ConT.  pp.  40T.  469;  BaJur  r.  Qihnan,  Si  Barh, 
H. 

Tbe  defendaDt*,  with  knowledm  of  plaln- 
Mdta  mortgage,  sleeted  tbeIr  ratuedy  and  must 
abide  by  their  election.  Tfaqr  cannot  kU  the 
fioperty  under  their  mortsage  (which  Uie7ol>> 
-tained  by  canoeUng  tbe  prior  indebledn«M  of 
Harris  &  Karpp),  and  also  claim  a*  cndilors 
'Without  notice. 

S  Am.  A  Eng.  Encydop.  Iaw,  p.  247,  and 
•wtet;  DuiJuy.  FuOer,  83  Hlcb.  S44;  Buttoit 
y.  Trader,  75  Hlcb.  398. 


■or*«.  J.,  dellTcred   the  optnloB  of  Uw 

On  the  29d  day  of  October,  188S.  WllUam  H. 
Harris  and  Charles  T.  Karpp,  In  partnership  In 
the  general  Jewelry  bufdneta  In  Detroit,  and 
both  reeldenia  of  that  dty,  borrowed  ^,000  of 
Casper  H.  Borgess.  To  assure  the  pajnent  of 
the  same,  they  executed  to  lilm,  nndertbeflrm 
name  of  Harris  4c  Earpp,  a  chattel  mortgage 
for  that  amount.  Bald  mortgage  wastsikett  bgr 
said  Borgess  in  good  faith  to  eecnre  such  tu- 
debiedneei,  but  It  was  not  filed  In  the  cl^ 
clerk's  office  until  December  26,  1887.  at  tm 
o'clock  A..  H.  This  mortgage  covered  all  tbe 
goods  "  now  contained  (»  hereafter  to  be  coo- 
lalned"  Id  the  Jewelry  itoie;  also  tbe  flxtnree 
and  safe  theaein;  and  waspayaUe  on  or  before 
October,  1889.  OnDeoemteSO,  1687,  Harrto 
A  Earpp  executed  a  mortgage  to  the  defendaoli 
in  this  suit  to  secure  a  previous  iodebtedoese 
Incurred  In  the  pnrchaae  of  mercbandise  be- 
tween ihe  due  of  the  executton  and  the  filing 
of  the  Borgeas  mortgage;  and  said  merchandlae 
was  sold  by  ddeodanls  in  Ignorance  of  tbe  ez- 
Istence  of  the  Indebtedneaa  to  Borgesa  <a  the 
execution  of  the  mortgMe  to  him.  The  two 
mortgagee  embraced  suuiAntiallT  the  same 
property.  Tbe  mortgage  todefeodaouredted 
that  It  was  to  secure  an  Indebtedness  erf 
99,528.58,  wbldi  was  the  amouDt  of  the  mer- 
chandise sold  as  above.  It  also  contained  tbe 
following  recital  In  addition:    "  And  whereas. 


r.  bnk  of  QlcD 

FrtorUu  (tf  Men, 
'   X  ahattel  nwrtnge,  belnc  tttst  tn  date  and  Orst 
et  leoord,  k  not  affected  bj  •  pai«l  asteemcmt 
|Wk>r  thai«to,  al  to  (ha  order  of  priority  et  such 


.    I^nruBT.  HenilettB  Hat.  Bank.  It  Tex.  K4> 

nnder  tbe  Oregon  ■tatatea,  in  raoea  of  mooeariTe 

chattel  mortaaxea  upon  tbe  nme  proiMiitr.  the 

one  lint  filed  Is  enltUed  to  itrlorltr.    Flttock  t. 

Jordan,  1»  Or.  T. 

In  Nebiasfca,  tbe  lien  of  a  dbattel  mortxase  ood- 
tlnaes  between  the  iiartlca  so  Ions  ai  the  debt  sub- 
dita.  althonch  the  mort«ase  to  not  Sled  or  reflled, 
■arequlied  tiythe  Nebraska stati  '  -  --  - 
Vuintard  (MebJ  Kay  It  IWL 


nw  vaUditr  of  a  Asttel  nrartcage  Is  notafleoted 
br  the  tmat  tbat  tt  Is  given  In  plaae  of  old  mort^ 
tagee  not  teootded  wttbin  tbe  time  required  br 
statute,  irbete  suoh  mortwacea  were  exeonted  to 
•eottce  an  eUsdng  IndebtedneM.  Jabnson  v.  Btelt- 
wagen,  U  West.  Sep.  SIB,  sr  Uioh.  10, 

A  mortgagee  ooonideB  the  poaltlon  of  mortgagee 
tor  a  valuable  oonaldeiatlan  wlnie  the  mortgage  Is 
taken  for  the  suireoder  of  a  prior  mortgage  and 
aoorued  Interest  thereon.  Constant  v.  BoolMster 
Unlverdtr.  S  L.  B.  A  TBI,  lU  N.  T.  «04. 

A  mor^ngee  who  teteases  Us  mortgages  and 
aocepts  a  later  mortgage  ooverlng  also  debia  not 
secured  by  the  lint,  supposing  there  were  no  other 
Uene  on  tbe  propertr.  to  not  entitled  to  a  ielns(at«- 
ment  of  tbe  released  mortgagee.  In  tbe  absenoe  of 
•nr  proof  that  ha  released  them  In  reliance  upon  tbe 
mortgagor^  repreaeotattODa.  HoKeen  v.  Haml- 
tlne  (Htnn.)  Jnlj  L.  IBtL 

NoveUon  to  a  substitution  of  a  new  obligation  for 
an  old  one.  Bee  nets  to  Spfoher  r,  Werner  <WtoJ 
■  L.  B.  A.  114. 

There  must  be  a  snbetitutloo  of  tbe  new  obliga- 
tion for  tke  oU.  Bee  ttoCe  to  Fooe  v,  Valen  (IndJ 
lSL,fi.A. 


all  the  goods,  etc,  lo  and  about  a 

certain  buOdlog  to  valid  as  toallartloles  that  can 
betdcnttfled.    Fund  v.  Bakcc.  1  New  bg.  Bep.  gn, 

avtaa, 

A  Bohednle  annazed  to  tfae  mortgage  to  a  partnf 
1^  and  wheaelt  refers  to  atter-aoqulred  propeev 
suoh  propratr  Is  inelnded,  and  the  ben  of  tbe  mort- 
gage tberaon  to  snperfcw  to  the  Uen  of  an  execu- 
tion aubssQOMitl;  levied  apon  tiie  goods  purchased 
aflerdaieotttaetaortgaga.  Pagev.EeodlgtN.J.) 
9  Cent.  Bep.  89. 


.    . t  mortgage  having 

m  enforced  br  file  lower  eonrt  without  defense, 
te  that  tbe  stocAi  had  beeo 


A  sUpDlatton  In  a  chattel  mortgage  Uiat  renewals 
to  (he  stock  sbfluld  be  deemed  oovered  br  a  mort- 
gage does  iu»  render  the  bnortgage  Invalid  on  Its 
faoe,  bat  to  luelTeotnal  of  ItseU  to  vest  hi  the  mort^ 
RSgee  a  hen  upon  such  afteiHMqnbed  piopsrtr* 
Ftoher  v.  Srfers.  T  WeeL  Bep.  flU,  JOB  Ind.  SU. 

A  oontiaot  ol  sale  cannot  be  extended  br  Impll. 
oatton,  or  be  otxisJdered  as  creating  a  lien  or  mort- 
gage npon  goods  bought  br  the  purohaser  after 
tiie  dale  of  the  contract.  Bdwards  v.  Srmom,  B 
West.  Bep.  7U, »  Hlcb.  SM. 

Where  one  In  pceeeeelon  mortgagee  goods  under 
droumetanoes  whfob  IntllDate  talm  to  be  the  abeo- 
lute  owner,  to  a  third  person  who  hM  knowledge 
of  the  rights  of  the  true  owner,  the  MMt  Is  not 
estopped  to  set  up  hfi  claim  against  the  mortgagee 
Brav  V.  VUoklnger,  BO  Iowa,  m. 


JWl. 


DncpsiT  T.  Ftobzhumeii. 


4tw  Mid  ptitie*  of  Om  tint  put  [Harri*  * 
Earpp]  expect  to  bnj  from  the  piitleB  of  the 
-Mcood  port  [the  defenduiti]  from  time  to  time, 
■doriog  the  coDtionaDce  of  tbisinorti;age,goodi 
-ondme,  uidonsucb  tennt  of  credit  Mma^  bo 
Agreed  npon:  and  wbeieaa,  the  indebted oen  of 
t&e  «aid  pardea  of  tlie  Aral  part  to  aaid  paitje* 
■of  the  aecood  part  it  therefore  liable  to  cfaaoge 
In  amount  and  time  of  pajmeot;  and  whereaa, 
-tbeaaidpartieaof  tbe  first  pert  bave  agreed  that 
tlie  payment  of  tbe  exiallog  iDdebtedoeaa  of  Mid 
.{Mrtiea  of  the  lint  part  to  aald  partlea  of  the 
«cond  part,  and  al»o  the  pajmeot  of  tbe  other 
li>debt«flneM  for  good*  to  oe  purchased  by  Mid 
.parUea  of  tbe  flrat  part  from  said  partite  of  tbe 
*ecoDd  part,  sball  be  secured  Id  tbe  manner 
jKrelnatler  mentiooed."  The  CS,538.58  was  to 
be  paid  according  to  flve  prominorj  notes  of 
eTeo  dale  with  the  mortgage,  as  follows:  9B00 
in  60  days,  fBOO  Id  90  day*,  $500  io  4  months, 
jK38,68  In  8  monLbs.  and  $000  on  demand. 
'This  mortgage  was  flled  tbe  Mme  day  It  was 
-eiecuted.  at  8:30  o'clock  P.  M.  Subsequently 
deFeDduDla,  by  Heniy  T.  Tburber,  theu  attor- 
oe^  and  ageat,  took  possession  of  uid  stock, 
being  tbe  Mme  deecribed  la  both  mortgages. 
.Plaiatia'a  testator,  by  Jamaa  T.  Eeena,  at  tbe 
time  of  tbe  sale,  demanded  aaid  stock  under  hie 
■oKirtgase.  Defendants  refused  to  deliver  the 
same,  and  sold  the  Mme  under  tbelr  mortgage, 
utpcetaly  denying  tbe  nlidUy  of  tesialor's 


a  were,  at  and  dnr- 


mortgage  subject  to  tbe  nyment  of  the  Ddmet 

'mortgsge,    llie  defendaoU 

Ing  ue  time  tbe  merchandise  aforesaid  was  sold 


-to  Harris  &  Earpp,  merchants  in  New  Toik 
-City,  selli^  Jewelty,  etc.,  at  whokMle,  and 
Harrla  A  E^^p  were  conductlnK  bnaineM  of 


celling  jewelry,  etc.,  in  Detroit,  Hlch.,  during 
«uch  time,  at  retaa  Such  merchandlM  was 
sold  In  the  usual  course  of  business,  and  upon 
■usual  terms  of  sale.  Plaintiffs  teatator  tbere- 
opon  brought  this  action  of  trover  aninat  de- 
fendants for  tbe  conversion  of  Mid  stock,  which 
-at  tbe  dme  of  the  seizure  and  sale  by  defend- 
.aou  was  worth  $8,200.  Tbe  defendants  com- 
posed the  copartnership  of  Ff  orzheimer,  Keller 
-A  Co.  So  part  of  the  principal  or  Interest  se- 
■cured  by  tbe  mortgage  of  plaintliTa  lestator  bas 
been  pud.  The  original  plaintiff  having  died, 
the  cause  was  revived  in  favor  of  bis  executor. 
Deteudants'  plea  was  tbe  general  iBsue.  Tbe 
■caae  was  triecf  before  Hon.  George  Gartner,  one 
■of  the  Wsjne  circuit  Judges,  without  a  jury, 
who  made  a  flnding  of  law  upon  the  facts, 
which  were  stipulated,  that  the  plainUff  was 
-entitled  to  recover  against  tbe  defendants  the 
.sum  of  $a,S30.  It  is  plain,  under  the  rulings 
of  this  court,  that  the  Borgras  mortgage  was 
v<dd  for  want  of  filiog,  as  against  tbe  original 
hidebtedneu  of  Harris  &  Karpp  to  defendants, 
.incurred  while  the  mortgage  was  In  existence 
.and  not  filed,  and  for  goods  sold  by  defeDdaDta 
in  tbe  uaual  course  of  business,  in  ignorance  of 
the  existence  of  such  mortgage.  Fiarty  v. 
CumminM,  41  Mich.  888;  Root  v.  HaTl.  63 
Hicb.  4i»;  WaiU  v.  Hathtat,  50  Hicb.  802, 
aUi  Fa:^v.J{iWfnon,4fiHicfa.S88;^MnMni 
UIi.B.A. 


T.  etatU.  SB  Mich.  627. 

If  the  defendants  before  taking  their  mort- 
gage, and  aCter  tbe  filiog  of  the  Borgesa  mort- 
gage, bad  proceeded  against  tbe  property  so 
mortgaged,  andobtainMlby  any  process  of  law 
a  lien  upon  it.  or  bad  tbe;  obtained  judgment 
upon  Ibefr  claim,  and  issued  execution  and 
levied  on  it,  there  can  benodoubt  but  such  lien 
or  levy  would  have  been  ^ood  as  againet  the 


after  tite  Borgest  mortgage  was  put  on  file,  and 
therefore  bad  notice  of  it,  they  cannot  now 
claim  the  benefit  of  tbe  rule  adopted  by  thli 
court  as  shown  above,  and  that  they  have  no 
standing  under  tbe  Statute  upon  which  tbe  rule 
la  founded.  It  is  contended  that,  to  avail 
themselves  of  the  Statute,  the  defendants,  at 
the  time  of  seizing  the  goods  in  question,  moat 
have  tbe  ataodiag  either  H  "  creditors  of  tha 
mortgagors  "or  as  "subeeqneat  purchasers  or 
mortgagees  In  good  faith)  *  that  they  cannot 
claim  as  subsequent  moitgigees  In  good  faith. 


lun  thOT  look  their  mortgage  with  full  n 
of  the  borreea  mortgage,  which  bad  Itu 
1  on  record  for  four  daya;  and  that  the  be 


ttce__ 

been  on  record  7or  four  day  a;  i 

eBt  of  tbe  Statute  cannot  be  Invoked  in  favor 
of  creditors,  except  by  Iboae  who  have  a  lien 
'-~  proceM  of  law  npon  the  property  In  qnea> 
a;  and  it  la  argued  that  a  mortgage  lien  will 
not  avaD,  except,  perbapa,  in  equl^.    "' 


not  avBU,  i;&ec)H,  )jiviM|n,  ui  njuity.      vrv  aiv 

died  to  Awp&'s  Sae.  Bank  v.  Bate*,  120  D.  B. 
SeO,  80  L.  ed.  760,  and  other  cases,  in  support 
of  tbisoootenlfon;  but  we  can  tee  no  different 
between  a  lien  obtained  by  procen  and  one 
gotten  by  conMut  of  tbe  owner  through  a  chat* 
tel  mortgage.  If  tbedefendantswereeutitled, 
M  they  undoubtedly  were,  to  obtalu  a  lien  upon 
this  property  by  legal  process,  and  to  hold  it  to 
tbe  amount  of  encti  lien  against  the  mortgage 
of  Borgess.  because  tbe  debt  they  were  seeking 
to  collect  WM  made  while  tbia  mortgage  waa 
wltbbeld  from  record,  we  can  see  no  reason  In 
[winCiple  why  tfaev  cannot  hold  the  property 
under  a  lien  obtained  by  chattel  mortgage  to 
aecure  tbe  Mme  Indebtedness.  Arevlewof  the 
case*  In  our  own  court  upon  this  subject  may 
not  be  unprofitable.  Tbe  contention  of  plaln- 
tifl  that.  Id  order  to  take  advantage  of  tbe  non- 
flllng  of  tbe  Borgess  mortgage,  the  defendanta 
must  first  bave  a  lien  upon  the  property  by 
process,  Is  based  upon  language  used  In 
Themjatm  v.  Fan  VtehUn.  87  N.  T.  seS,  and 
that  case  has  often  been  referred  to  in  our  de> 
cisiona  on  this  subject,  and  Is  considered  a 
leading  case.  It  was  said  "that  the  mortgage 
cannot  be  legally  questioned  until  the  creditor 
clothes  himself  wlui  a  judgment  and  execution, 
or  with  some  legal  process  sgainat  bis  property, 
for  creditora  cannot  interfere  with  the  properly 


•How.  Btai;  Mich..  I  SlBg,  provides  that  "every 
■nortmse  o>  eonveTance  Intended  to  operate  as  a 
mortnse  on  goods  and  ohactelt  which  aball  here- 
■fterl>emade,irhlob  shall  not  be  aoaotnpanled  b7 
an  Immediate  deliver;,  and  followed  tn  an  actual 
and  oontlnoed  change  of  possession  at  tbe  things 
inortKHged,  shall  be  abeolutel;  void  as  aKalnst 
oredjtonor  the mortffapirlngtKid  faith,  unleestbe 
mortiraKe  or  a  true  oopy  thereof  rtiall  be  Bled  In 
tbe  omce  of  tbe  township  olerk,"  eta 


HlCHlOAS  SCFBBU  COUBT: 


JCLT, 


of  tbetrdeblora  without  pioceu."    Thompton 
■  t.  Von  VedUen,  tupra. 

The  gittotthereawn  Is  that  tbe  creditor  bu 
'  no  bustuesi  with  the  debtor's  property  until  he 
baa  obtained  possessioaof  itbj'Bomele]nllp^oc- 
n  that  gives  him  a  lien  upon  It.    Tbl«  la 


the  otber  creditors,  but  because  mcli  credilon 
bsve  no  right  to  touch  the  debtor's  property 
Without  hla  consent,  wltboutleaAl  proceas;  and 
when  the  debtor  haa  turned  oat  his  property  to 
a  credltoc  In  payment  of  his  debt,  or  In  pltnge 
for  Ita  payment,  or,  ai  In  tbla  case,  a  chattel 
'  moTtgace  which  authorizes  him  to  take  possea- 
■ioD  of  it,  It  seenu  to  me  that  the  reason  of  the 
rale  Is  satisfied,  and  that  he  has  a  right  to  de- 
fend against  a  prior  mortgage  which  1*  void  aa 
against  blm.  Ani  I  tfatax  some  of  our  decis- 
ions decidedly  tend  in  this  direction,  and  that 
Dooe  of  them  militate  against  it 

In  Ftartg  f,  Oitnaningt,  41  Hlcb.  888,  Mr. 
Jv4tioe  Gnna  OMet  this  langusfte:  "Btlll  no 
one  as  a  creditor  at  large  can  queation  the  mort- 
gage. He  can  only  do  that  by  means  of  some 
process  or  proceealng  against  tbe  property." 
It  thetakiDg  into  possession  of  mortgaged 


b  Putnam  r,  AeyntfUf,  44  Hlcb.-114,  tbe 
'  court  refused  to  foreclose  such  a  mortgage,  de- 
claiing  it  void  a*  to  the  mortgagor's  crMilon 
because  It  was  kept  from  the  reooid.  Tbe  as- 
signee for  the  benefit  of  creditors,  who  bad  no 
knowledge  of  ihls  mortgage  at  the  time  tbe 
mortgagor  made  the  assignment,  defended 
against  the  mortgage.  Tbe  complalnaot  in- 
sisted that  tbe  assignee  had  no  slaoding  be- 
cause his  rights  were  DO  greater  than  the  as- 
signor's, ana  the  mortgase  was  valid  as  against 
the  mortgagor.  Mr.  Jvitiee  Cooley.  in  speak- 
ing of  this  claim,  said:  "The  asslgoecisnota 
purchaser  for  value,  and  not  a  creditor,  and 
even  credltois,  It  Is  said,  cannot  attack  the 
mortgage  indlreclly,  through  a  seizure  of  tbe 
property  by  sttscbment  or  other  suitable  proc- 
ess. Tola  is  doubtless  true  where  tbe  inva- 
lidity of  tbe  mortgage  ariaeB  from  some  fraud 
of  the  mortgagor;  but  whether  the  same  rule 
will  apply  when  tbe  mortgaee  was  orlginsily 
Tslld,  out  Is  made  void  by  tbe  neglect  of  tbe 
mortgagee,  may  well  be  questioned.  It  would 
be  easy  to  suggest  weighty  considerations  aris- 
ing in  such  cases,  but  not  existing  In  tbe  case 
of  a  fraudulent  mortgage,  and  which  it  might 
well  be  thought  should  control.  But  we  do 
not  think  tbequestioQ  fairly  sriseslothiscBse," 
Here  we  have  a  pretty  good  index  to  the  opin- 
ion of  this  leaned  Jurist.    It  would  seem  that 


_   M  like  the  present. 

In  Boct  V.  Potter  69  Mich.  004,  OMtf  Jattiee 
Campbell  says:  "It  has  alwsys  been  held  In 
this  State  that  general  creditors,  having  no 
Judgment  or  lien  on  tbe  debtor's  property,  can- 
not attack  conveyances  or  other  dealings  for 
fraud,"— citing  Tyler  v.  Peatt,  80  Mich.  68; 
Maynard  t.  tfo^nt,  8  Mich.  480;  Oriticold  v. 
FuUtr.  88  Mich.  S68. 

In  the  present  esse,  the  defendants  cannot  be 
said  to  be  general  creditors.  They  are  credl- 
18L.R.A. 


tors  having  a  lien  on  the  property,  and  lawfully 
In  possession  under  such  lien.  A.n  examina- 
tion of  the  cases  above  cited  by  C&i^  Jvttiet 
Campbell  will  show  tbat  they  have  do  bearing 
upon  the  question  at  Issue  here. 

In  Tivwbridge  v.  Butlard,  81  Mich.  4S1,  Mr. 
JuitUe  Long  says:  "It  hss  many  times  been 
held  by  this  court  that  general  creditors  having 
no  Judgment  or  lien  upon  the  debtor's  property 
cannot  attack  conveyances  or  other  dealings 
for  frsud."— citing  a  number  of  Ulcbigaa 
cases,  In  addition  to  those  cited  In  Root  v.  Pot- 
ter, tupra,  to  wit:  MeKiNitit  v.  Barton,  1 
Ulch.  i\8:  Stoddard  v.  MeLam.  Sfl  Mich.  11; 
Seott  V.  Ofiamber*.  62  Hlcb.  582;  KrotiJc  v. 
Boot,  08  HIch.  069,  6  West.  Rep.  861 

The  main  case  Is  relied  upon  by  plaintiffs  In 
this  case,  bat  it  does  not  touch  iho  questioa 
here  Involved.  The  first  case  cited  is  o)  no  im- 
portance to  the  Issue  here. 

In  Stoddard  t.  3/eLatte  an    execution  had 


of  tbe  property  levied  upon.  Held,  lliat 
a  lien  obtained  by  tbe  levy  of  execution  on 
personalty  did  not  In  general  require  the  aid  of 
equity  for  its  enforcement,  and  that  there  was 
a  remedy  at  law. 

In  Scott  V.  Chamber*.  63  Uicb.  5BS,  Oki^ 
Jv*tiM  Campbell  uses  tbls  language:  "It  is 
tbe  settled  law  of  this  Slate  thst  creditors  can- 
not attack  the  Interest  of  third  parties,  alleged 
to  have  been  obtained  bv  fraud,  until  they  have 
obtained  a  standing  by  legal  proceedings,  and, 
so  far  as  these  bonds  are  concerned,  they  could 
only  be  reached  by  Judgment  creditors.'' 

'This  ia  the  strongest  language  anywhere  used 
Id  our  Reports  Id  favor  of  plaiatitTs  conten- 
tion, but  the  case  was  one  where  acreditor  was 
proceeding  In  equity  against  a  receiver  of  an 
aseigoor  for  tbe  oeneflt  of  preditors  (who  stood 
En  tbe  place  of  sn  assignee  who  failed  to  qualify 
under  tbe  HSBigoment),  for  neglect,  and  making 
bill),  with  the  assignor  and  others,  parlies  ue- 
fendant,  for  tbe  purpose  of  reaching  and  bring- 
ing under  the  sssignuieDt  certain  lands  and 
ouer  property,  iDcludlng  two  United  States 
bonds  issued  in  1383  and  1885,  to  tbe  wife  of 
the  assignor.  I*  was  held  tbat  the  creditor  had 
no  rtgbt  to  implead  the  receiver  wlthunt  leave 
of  the  court,  and  no  right  to  file  tbe  blllagainst 
the  other  parties,  as  that  right  belonged  to  tbe 
receiver  alone.  The  property  sought  to  bo 
reached  was  In  tbe  name  and  powesdon  of 
other  parties  than  tbe  debtor,  ana  the  language 
of  the  court  was  applicable  to  that  case;  but 
there  is  do  reason  wov  it  Bhould  control  this, 
where  tbe  property  is  lawfully  in  tbe  bands  of 
the  defendants  under  a  mortgage  Hen,  reduced 
to  possession  for  the  purposes  of  foreclosure, 
and  where  the  party  aaaaiied  has  a  right  to  & 
standing  in  court  to  defend  his  right  to  posses- 
sion,  and  to  attack  the  alleged  prior  lien  of  tbe 

plslDtiff. 

Id  Erotik  v.  Root,  the  language  of  Juetiet 
Bberwood  Is;  "The  complainants  in  this  case- 
Dover  obtained  a  lien  upon  tbe  property  In 
question,  or  any  part  thereof,  so  far  as  sppeara 
upon  this  record.  They  are  not  In  s  sltualiun 
to  attack  tbe  validity  of  tbe  defendant's  last 
mortgage,  without  such  lien  obtained  in  scum 


Id  Orippen  v.  Jaeolmn,  K  Ulch.  886.  it  w 


DumxT  T.  PvoBZHKiias. 


lield  that  gvnlahee  proceedlugi  would  reach 
avetB  coTeied  t^  bd  uarecoraed  moriMge 
nude  befon  the  debt  whi  incurred  for  wbich 
Uw  mongtgee  ii  csintBlied,  and  tbe  foUoniog 
lupMge  fa  uted  by  Jvttie*  Campbell:  "Tbe 
law  does  not  require  prerloni  proceed*  to  ex 
huut  oilier  lemedlea.    Tbe  Qaruisbee  Law  is 


n  appkientlj  clear  title,  whlcb  b  In  fact  c 


quent  moTlfage,  witbout  lektog  ioms  itep 
wbich  pnta  the  creditor  on  a  differeot  legal  foot- 
ing than  that  ot  a  quleaceot  party.  But  when 
a  chattel  raortgage  exlstB,  and  is  cuacealed,  It 
Is,  nnder  the  Statute,  void,  for  tbe  reason  that 
U  producea  a  false  appearatice  of  aolTency, 
when,  In  fact,  the  person  known  to  have  mori- 
gagrd  his  stock  would  not  be  as  likely  to  get 
credit  aa  <Mie  who  badgiveD  no  such  Becurilr, 
and  those  who  deal  with  such  a  debtor  are  li- 
able to  be  defrauded  by  appearauces.  One 
who  gives  credit  uoder  euch  circumstaDces  is 
neceBsarily  exposed  to  (bat  miscbier,  and  the 
law  has  removed  all  questions  of  BuspicioD  or 
notice  by  making  cbattel  mortgagee  void,  at  all 
events,  againsl  creditors  who  deal  with  a  debt- 
orEosiluated.  Bucb  creditors  are  directly  with- 
in the  policy  uf  the  Statute. " 

In  ^ew  of  this  language,  it  seems  absurd  to 
hold  that  such  a  creditor,  having  possession  of 
tbe  debtor's  property  under  a  cbattel  mortgage, 
cannot  defend  against  a  chattel  mortgage  abso- 
lutely void  as  to  him,  unless  be  goes  furtlier, 
end  attaches  the  property,  or  lakes  some  legal 
process  other  than  tbe  enforcement  of  his 
mortgage  lieu,  tinder  the  power  ot  sale  in  tbe 
mnrtgBffe  to  get  a  lien  upon  It. 

In  Boet  V.  Bart,  63  Mich.  420,  Harl  & 
Stevens,  merchants  doing  buatneaa  at  Huir, 
Hicb.,  as  copartners,  bad  made  an  asslgn- 
Olenl.  Chauncev  Rumsey  held  a  mortgage 
upon  their  slock.  Between  the  date  of  this 
moilguge  and'lts  recordinir,  Snot  A  Co.  and 
Olbets  gave  credit  to  Harl  &  Stevens  In  igno- 
rance of  this  mortgage.  Tbe  complainants 
filed  a  bill  for  the  appointment  of  a.  receiver  of 
the  assigned  property,  and  claiming  a  prefer- 
ence of  their  debt,  contracted  aa  aforesaid,  In 
Ignorance  of  the  unrecorded  mortgage,  over 
die  Runuey  mortgage,  because  it  was  void 
UDder  llie  Statute  as  apaingt  Ibem.  Tliey  had 
no  lien,  by  legal  proc«»s  or  otlier wise,  upon  the 
property.  They  might  be  called  "general 
creditors"  of  tbedebtors,  except  that  they  stood 
in  a  different  relation  to  this  mortgage  Iban 
tbe  others.  In  delivering  the  oploion  in  that 
case,  it  was  said  by  CAitf  Juitiee  Campbell 
that  the  "general  creditors"  could  not  attack 
the  mortgage,  but  that  Root  &  Co.  contd. 
"We  have  no  doubt  that,  under  our  Statutes, 
any  creditors  have  a  right  to  avoid  an  unre- 
corded mortgage  who  have,  during  its  absence 
ftom  the  record,  done  anything  material  wblcli 
Ihey  may  be  fairly  considered  to  have  done  on 
the  basis  of  Its  non- existence."  This  doctrine 
was  alao  enunciateil  in  Broun  v.  Brabb,  67 
Hlch.  11, 10  West.  Rep.  893.  and  in  Johnton 
T.  St^btagen,  07  Mich. — (opinion  of  JviCice 
Champlin  at  p.  14).  10  West.  Rep.  848. 

It  would  seem  to  be  settled  in  Boat  v.  Harl, 
18L.R.A. 


tapra,  that,  when  an  asrignment  Is  made  by  a 
debtor  for  the  benefit  of  creditors,  such  cr»li- 
tora — OS  are  the  defendants  in  this  case — can, 
upon  the  equity  side  of  the  court,  attack  the 
unrecorded  mortgage  and  obtain  a  preference 
over  It,  although  Ibey  have  no  lien  whatever 
upon  the  detitor's  property;  and  that  Ihey  are 
nut  "general  creditors,"  In  such  a  sense  that 
they  cannot  attack  tbe  mortgage  witbout  first 
oblaining  a  lien,  by  legal  process  or  otherwise. 
If  this  is  so,  why  caunnt  such  a  creditor  who 
bas  obtained  a  mortgage  lien  upon  (he  proper- 
ty, and  possession  under  It,  defend  against  a 
void  mortgage  without  resorting  to  legal  proc- 
ess against  the  propertvf  And  why  should 
be  be  compelled  to  relinquish  bis  possession 
under  such  mortgage  lien,  or  pay  the  amount 
ot  a  void  mortgageT  In  my  opinion,  there  fa 
DO  equity  or  justice  In  the  plsintifl's  claim  In 
Ibis  case,  and  no  law  under  which  he  can  en* 
force  It. 

I  do  not  think  that  the  fact  that  tbe  defend- 
ants obtained  their  mortgage  after  tbe  mort- 
gage of  plaintiff's  testate  was  put  on  file  cuts 
any  fleuie  in  the  case.  The  mortgage  was  a 
security  for  the  payment  of  ihe  debt,  against 
which  the  Borgoa' mortgani  bad  no  standing 
and  was  void,  "rbe  rights  of  defendants  were 
not  at  all  Ini  paired  by  tlie  taking  of  this  secur- 
ity, but  tbe  security  gave  them  a  Hen  upon 
and  possession  ot  the  property  out  of  which  to 
make  their  debt.  If,  instead  of  giving  Ibis 
mortgage,  the  debtors  bad  turned  out  to  them 
enough  of  111';  property  to  pay  the  debt,  I  think 
no  one  would  seriously  contend  that  tbe  holder 
of  this  void  mortgage  could  have  demanded 
the  goods  of  Ihem,  and.  it  the  demand  was  re. 
fusM,  have  sued  tiiem  in  troverand  recovered, 
altbougb  at  tbe  time  the  goods  were  so  turned 
out  to  defendants  the  mortgage  had  lieeu 
placed  of  record.  I  can  see  no  dUference  in 
principle  In  tbe  two  cases. 

But  It  is  further  contended  that  in  taking 
this  mortgage  the  defendants  canceled  the  old 
Indebtedness  under  which  they  might  have 
claimed  the  benefit  of  tbe  Statute,  and  with 
full  knowledge  ot  tbe  Borgess  mortgage,  and 
its  iuTalidity,  as  against  their  debt,  not  only  ex- 
tended tbe  time  or  payment  of  the  old  indebt- 
edness, but  made  a  new  contract,  looking  to- 
wards further  dealings  with  Harris  &  Karpp, 
thereby  woiving  their  rights  under  tbe  Statute, 
and  deliberately  eatering  into  another  cotitract, 
to  which  the  Statute  would  not  apply  to  give 
them  preference  to  theBorgess  mortgage;  that 
by  this  dealing  they  elect ea  their  remedy,  and 
must  abide  by  such  election,  and  cannot  sell 
the  property  under  their  mortgage,  and  also 
claim  as  creditors  without  notice.  It  does  not 
appear  by  the  record  that  the  taking  of  thfa 
mortgage  was  a  cancellation  or  extinguishment 
of  the  first  indebtedness,  nor  can  there  be  any 
presumption  that  the  mortgage  and  notes  were 
taken  in  pament  and  extinguishment  of  the 
original  Indebtedness.  Tbe  presumption  would 
be  that  they  were  taken  as  security  rather  than 
in  payment.  Tbe  recital  in  the  mortgage,  also 
securing  Indebtedness  that  might  be  credited 
thereafter,  cuts  no  figure  In  tbe  case,  as  there 
were  no  subsequent  dealings  between  Harris  & 
Earpp  and  tbe  defendants.  The  mortgage  re- 
cites that  it  is  given  Id  security  of  an  Indebt- 
edness of  t3,S3d.  B3,  which  is  the  exact  amount 


Okhmu  Bvraaa  Codbt. 


of  the  hidebUdneu  Incurred  between  tbe  dates 
of  the  ezecutloD  uid  filing  of  tbe  Borgeae  mort- 
KafCe.  Nor  does  the  extension  of  tbe  time  of 
payment  of  tbe  Indebtednesa  alter  tbe  rights  of 
the  defeDdants  as  agalnat  tbe  BorKeas  morigage 
because  such  extension  did  not  in  bdv  wa;  Im- 
Dair  tbe  Mcuritj  of  Borgess,  or  binder  bim 
irom  proceeding  lo  enforce  aucb  securilj,  the 
same  as  If  no  eit«Dsion  bad  been  granted  bj 
defendantj  In  the  payment  of  uelr  debt. 
Furtbcrmore,  part  of  the  detrt  nas  made  pay- 
able on  demand,  and  tbe  mortgage  provided 
that.  In  default  of  the  payment  of  any  of  tbe 
IndelAedness  at  tbe  day  named  for  iu  payment, 
tbe  entire  amount  should  become  due  and  pay- 
«bk  at  once;  and  it  would  seem  that  there  waa 


ants'  claim  by  a  mortfage  lien,  which  would 
also  give  tbem  poiseaalonof  tbe  propertj.  W* 
think,  under  tbe  facta  as  atipulated,  tbe  de- 
fendanta  were  entitled  10  the  poiisesalon  of  th« 
property  a«  against  tbe  plaintiff,  and  to  make 
their  claim  ont  of  it  by  a  aale  of  tbe  propertT' 
under  aucb  mnrtgage. 

TltejudgmBJti  infawTtf  tht  ptaintijft  it  r^ 
esTNif,  and  a  judgment  will  be  eoterea  here  in 
favor  of  ,the  denndAnw  tor  tbe  coal*  of  botb 


OXOROIA  8UPRBHE  CODBT. 


E.  O-CONNELL,  P(ff.  in  Btt.. 


i— 


•WlMF*  a  rallwar  conpftn^  «r«eta  *a 
«nlMUikment  fbv  its  traek  mUmag  Um 
mmrKlii  of  a  rirovi  tiie  •ooumulated  waters 
of  wbuh.  In  timsa  of  flood,  had  pterloDsly  ea- 
«a[MdoDa>ataMe,ltb(dnc  tower  tiiao  Uie  other, 
but  whtob  Umeaftet.  and  beoanae  of  (be  embaak- 
mwnt,  overflowed  Ibe  opposite  aide  more  tban  It 
had  done  before,  and  thus  Injared  land  theto 
altaate,  Um  owner  has  a  rlgbt  of  aetlOD  aaatnat  the 
oonaiianr ;  or  It.  br  tbe  aracUim  cd  ineh  embank- 
ment, the  rlrer  waa  defleotad  from  Ita  natural 
oonrse,  or  depoaltB  were  made  therain  ao  aa  to 
ralae  Ita  bottom,  and  from  eiUier  of  theea  eausea 
such  lend  was  tnjared  by  the  dver  when  swollen. 
~   ~  r  tM  had  for  the  damases  thwebjr 

Olarff.Uai.} 


ERROR  to  the  Superior  Caort  for  Bibb 
County  to  review  a  judgment  orerrullng  a 
demurrer  to  the  complaint  tn  an  action  brou^t 
to  recover  damages  for  injurlea  to  plBlniUTs 
property  alleged  to  have  resulted  from  de- 
tendanra  neglisently  building  an  embankment 
which  caused  tne  waters  of  a  river  to  overflow 
plaintUTa  land.     Bnertei. 

Tbe  facts  are  stated  Id  the  opinion. 

Matn.  Oostlo.  Gaerrr  ft  H»ll  for  plain* 
tiff  in  error. 

Mr.  Ancaatiia  O.  Baaon,  for  defendant 
in  error: 

It  ia  important  to  note  the  distinction  recog- 
nised br  all  courts  between  tbe  water  within 
tbe  banba  of  a  natural  stream,  and  the  water  . 
which  In  times  of  freabeta  overflowa  the 
boundary  of  the  natural  and  ordinary  channel 
of  ttie  stream,  and  reals  ot  flows  outside  aucb 
boundary  and  upon  tbe  landa  adjacent  ihnvto. 
Bucfa  overflow]]^  water  apoo  tbe  lands  outside 
of  Uie  natural  banka  of  tbe  stream  Is  recognized 
and  classed  aa  aarf ace  water.  Tbia  recognition 
and  claadflcatlon  Is  uniform. 


BOO  law  ^evalla  the  oourta  boM  that  the  land- 
owner muat  Improva  bla  ptopertr  la  a  reeaonable 
DMooer.  Hoabar  v.  Eansaa  atr,  Bt  J.  *  a  a  B. 
Oo.  to  Mo.  829:  Abbou  V.  Kanaaa  atr.  Bt.  J.  A  C.  B. 
B.  Co.  88  Ho.  m;  Petttgrew  v.  BnoavUle,  a>  Wla. 

at. 

But  penona  cMrolslng  tiila  Tigbt  to  Improve  and 
amell(u«(e  tbe  oondltloD  ot  tbeir  own  land  must 
exerolse  it  in  a  careful  and  prudent  way.  Eaoh 
proprietor,  to  ..... 

lands  BKBlnst 

idalntlir.    UcOormlc^  V.  Eanna  Clly.  St.  J. 

R.  Co.  G7  Ho.  <88l    See  also  Benaon  v.  Ohtoago  ft  A. 

B.  Co.  78  Ho.  IKM. 

n*  low  pmolUnff  4n  dlferent  SUtct. 
Id  some  of  tbe  States  tbe  dootrlne  of  tbe  civil 
law  has  been  adopted  as  the  rule  ot  decision.  B; 
diat  law,  the  right  of  drainage  of  surf  aoe  waters. 
aa  between  ownera  of  adjacent  laoda  ot  different 
atovatlonsi  la  covemed  bT  the  law  of  nature.  Tho 
lower  proprietor  Is  bound  to  receive  the  vaten 
wblcb  naturally  flow  from  the  estate  above,  pro- 
vided tiie  Induatrr  of  man  has  not  created  or  In- 
18  L.B.  A. 


eieaaed  tbe  aervttude>  Oorp,  Jur.  (3*.  n.  title  <, 
«  B-5:  Domat  (Oush.  ed.)  SU;  Code  NapoleoD,  t%. 
HD;  Oode  Lomtlaoa,  art.  sss. 

Hie  oouiia  of  Fomsrivania,  nitnois,  Oaiifomia 
and  Louisiana  have  adopted  this  mle,  and  it  has 
been  refened  to  with  approval  ttj  tbe  oouna  of 
Ohio  and  HlaK>url.  llartla  v.  Blddla,  SB  Pa.  41t; 
Kanlfmao  v.  Grleonner,  td,  4ffJ-,  QHlham  v.  Hadt  ' 
eoD  Oouotr  B.  Cto.  40  DL  481:  Oormley  v.  Santord, 
K  ni.  IW;  OKbum  vJCoonor,  48  CaL  Sit:  Detehoin- 
■ayeT.  Judloe,18La.Ann.HiTi  Hayav.  Ha7S,lBIa. 
SO;  Butler  v.  Feok,  U  Ohio  BL  881;  Leumler  V. 
Frsnda,  £8  Mo.  UL 

On  tbe  otber  hand,  tbe  coarta  cf  Hanachusetta, 
New  Jecaey,  New  Hampahlre  and  Wtaoonaln  have 

rejected  (be  dontrlae  ot  tbe  dvll  law,  and  he  " 

the  retatloQ  of  di     ' 
does  not  br  the  oo 


Is  ot 


n  law  applr  between  adjoto- 
aa  to  give  the 
IB  an  Incident  of 


npper  proprietor  tbe  legal  rljrht,  as 
hia  eetete,  to  have  the  aurtaoe  water  taumg  on  dm 
land  disahsrged  over  tbe  lacd  ot  the  lower  proprto- 
lor.  altbough  tt  natunUr  finds  Ita  war  Oteatr.  and 
that  the  lower  proprietor  may  lawf uUr,  tor  tbe 
fmprovemeot  ot  his  estate  and  In  tbe  oourse  of 
good  huabiindrr.  or  to  make  ereoUons  thereon.  All 
up  tbe  low  places  on  hlsland.  slthoaghbraodolog 
be  obstruo^  or  prevents  tbe  surface  water  from 


See  also  14  L.  R.  A.  403;     17  L.  R.  A.  828;   19  L.  H.  A.  8 


lan. 


U'CoMXKU.  T.  KuT  Trbkhsek,  Y.A  Q.'R.Co. 


Sea  Bhaiu  r  Kanmi§  OOm,  St.  J.  AC.B.R 
<k.  71  Ho.  288;  latfior  t.  Fidati,  H  Ind.  167; 
Sroa&ent  t.  Sanubotham,  11  Bxch.  602. 

Tbe  dlatlnguisbing  principle  is  tbU:  Water 
TUDoing  wlIhlD  tba  nalura!  banks  of  a  elTcam 
Is  known  u  a  liviDg  itream.  to  tbe  equal  en- 
joymeot  of  nblch  all  peisoEiK  are  entitled 
-tbtouith  wboee  land  it  runei  and  to  protection 
bom  the  overflow  of  tbe  waters  of  wUch  all 
'•uch  land-iioiden  ue  eotilled,  wbetber  cniued 
t^  tbe  obstruction  or  diversion  of  the  Mmie. 
'On  the  other  baad,  all  other  waters  from  rain, 
melled  inowi,  etc.,  wheiever  found  outside  tbe 
natural  bank*  of  a  atrcam,  are  surface  wBl«r, 
to  be  abeolutelT  appropriated,  If  be  «eea  flc,  by 
the  one  on  wBoae  land  it  la  found,  or,  if  hie 
-prefen,  to  be  fenced  out  or  embanked  ngalnat 


«  keep  it  off  hif  land,  regarding  it  In  the  Ian- 
gnage  of  Lant  Tenlerden  in  &x  v,  Pagham 
wmn.,  8  Bam,  A  C.  SBS,  aa  "the  common 
vnemr,"  against  which  all  an  eathorized  lo 
protect  tbenuelTca,  as  the  neceadtj  of  the  case 
mav  reanire. 

On  this  dUtlnmlshlng  principle  reat  tbe 
Tarjing  ruin  of  servitude  In  the  two  cases,  and 
from  which,  In  the  two  cases,  different  riehia, 
«bli^tioni,  and  liabilities  neceSMrny  result. 

In  esaxnialng  into  the  nature  of  tbeae  righia, 
-obligations,  and  UabiUtiefl,  the  fact  mast  not  be 
tost  sight  of  ibat  the  rule  esiablishlng  the  same 
under  the  cItU  law  la  rery  different  from  that 
ieG0g;^Eed  and  enforced  In'  tbe  common  law. 

In  PennajlTanla,  Ohio,  IlJInola,  Louisiana, 
North  Carolina  and  Iowa  the  rale  of  tbe 
«lTii  law  has  been  followed. 

The  oontentiou  that  the  landowners  on  the 
one  bank  owe  a  dnly  or  obligation  to  the 
landowners  on  the  opposite  bank  as  reepecta 
«he  fending  off  of  the  ofeiflow  water,  is  baaed 
on  tbe  l^sl  maxim,  "  Sievtert  Uto  vt  aiitnun 
nan  ktdai."  This  maxim  la  found  of  force 
boib  in  dTi]  law  and  In  tbe  common  law;  bnt 
Ibe  ooDstractlon  of  the  rale  in  tbe  fmmer  sys- 
tem of  law  is  very  different  from  that  which  la 
enforoed  in  the  latter, 

Tbe  ooDstruclloD  by  tbe  dvO  law  writers  and 
court!  is  expresaed  In  the  statement  of  the  rule 


in  aucb  manner,  nevertbeleaa,  that  he  doUi  not 
injure  tbe  wlriiboiiDg  heritag«." 

Customs  of  Orleans,  cbap.  18. 

Under  tiiis  broad  construc^n  of  the  rale,  It 
may  be  generally  stated  that  under  tbe  dvii 
law  any  act  is  unlawful  on  one  man's  land 
which  Is  injurious  to  another's  land.  From 
Ibis  rule  are  deduced  the  principles  as  to  sur- 
face waler:  firit.  Ibat  the  upper  landowner 
cannot  divert  tbe  flow  of  surface  water  so  aa 
to  deprive  tbe  lower  land-bolder  of  the  right  to 
receive  it  In  its  natural  flow;  ttcond,  that  the 
lower  land-bolder  cannot  embank  aniuit  it  so 
as  lo  prevent  ila  flowing  on  to  hUlaod  from 
the  upper  landowner;  uid  Mrd,  that  the  up- 
per kandowner  cannot  by  anr  change  or  nae  of 
his  own  land  cause  surface  water  to  flow  mi 
the  land  of  hla  neighbor  when  it  would  not 
otherwise  do  so. 


deduced  therefrom  aa  to  surface  water  are  In 
direct  conflict  with  those  of  the  dvil  law  above 
stated. 

Bee  Xbyto-  v.  PVekai,  64  Ind.  167,  SI  Am. 
Rep.  114:  Ohatneld  v.  WOtim,  28  TL  49. 

The  simple  tact  that  iajmy  results  to  one 
does  not  give  a  right  of  action.  Such  Injury 
to  be  actionable  must  resaU  from  the  violation 
of  some  right  existing  in  and  bdonging  to  the 
party  Injured. 

Limiting  the  inquiry  to  tbe  case  of  the  erec- 
tion of  any  kind  of  stracture  by  one  on  bts 
own  land,  the  only  "legal  right"  which  can  so 
exist  In  another  as  to  make  that  stracture  un- 
lawful. Is  some  easement  In  the  land,  to  the 
enjoyment  of  which  that  other  Is  entitled,  and 
Uirough  tbe  Interference  with  which  that  other 
receive*  Injury  and  damage.  Dpon  tbU  prln- 
dple  rests  the  common-law  doctrine  of  ancient 
ligbla. 

See  BraiOet  '▼.  london,  S  Scott,  N.  R.  120; 
PartrUgt  v.  Boott,  8  Hees.  A  W.  220;  Wyatt 
V.  BarrUon,  8  Bara.  A  Ad.  871,  870;  Bnwn 
T.  Windtor,  1  Cromp.  &  3.  20, 


_  _      . js  above,  to  tlie 

pijurr  at  the  upper  proprietor.  Lntber  v.  Wlnnt- 
almmet  Oo.  >  Oush.  ITL;  Parks  *.  HewbuTTport,  10 
-OtBr.  X:  DicklnKm  t.  Voioerter,  t  Alien,  U;  Qan- 
BOD  V.  Hariadon,  10  Allen.  KM;  BowWtir  r,  Speer. 
«  N.  J.  L.  tO;  PetUgrew  v.  BvanavUle, »  Wto.  SB; 
H<^  r.  Hndaon.  17  WM.  O^  Bwett  v.  Cutis,  (0  H. 


HMt  not  ooeoKtm  fnfurv  Eo  oCfters. 

*■  While  tt  I*  tne  that  a  Tlpartan  owner  mar  er«ot 
IralwaAa  td  protaot  Ui  property  trom  injurr  br 
tbe  streain.  jtA  Uwr  oan  onlr  do  this  when  it  can 
tiedone  wttbout  Injuir  to  othera,  elttier  to  an  owner 
open  tbe  oppoalie  stde  of  or  lo  those  aoove  or  below 
fatm  on  the  stream."  Wood,  MDlsanoea.  I XO,  oitliuc 
Qerrloh  t-  Clourh,  IS  N.  H.  S,  where  tbe  defendant 
had  ereoted  a  break-water  apon  bli  bank  of  tbe 
river  to  protect  It  from  tojarr-  tv  the  water,  but 
the  effeeCof  this  was  to  throw  the  water  airalnst 
anotber'a  land,  so  that  In  Ugh  water  bts  land  was 
wished  awar,  and  such  Injur;  was  held  actionable. 

It  Is  held  br  tl»  Ohio  court  that  "  a  mllwa;  uom- 
tmaj,  like  an  Individual,  may,  on  hia  own  land, 
lawfully  out  a  new  channel  for  a  Mream  of  water 
aod  turn  the  stream  Into  Buoh  new  channel.  If 
thereby  no  denser  Is  oauned  to  aooChar ;  but  when 
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It  10  oontrols  and  dlreots  tbe  oourse  of  tbe  streem 
that  the  water  Is  thrown  aorcas  the  old  olkaDnel 
and  avalnat  and  upon  the  land  of  another,  and 
tbareb;  oauaea  damage  to  sueh  other,  the  oompony 
la  liable  for  luob  damage."  Valley  B,  Oo.  v.  Trans, 
)  Wwt.  Bep.  3E8.  tS  Ohio  8t  ■% 

The  oonrt  aald  In  Livingston  v.  IfaDonald,  n 
IowB,lTS,that  "the  rules  of  the  olvll  law.  ...  go 
tar  as  they  deny  lo  the  upper  owner  the  right  to 
ooUeot  tbe  water  In  a  body,  nr  preolpltale  It  In 
greatly  IncraBSed  or  unnatural  qoantitlei  upon  bis 
neighbor,  to  the  Bubstantlal  Injury  of  tbe  latter,  we 
deem  to  be  Juat  and  equltaole:  .  .  .  and  to  tbia 
extent  It  1>  aupported  by  tbe  weight  ol  autbortty 
In  the  oommon-law  oourts." 

The  law  reoosnlsee  the  general  rule  that  eooh 
maydo  wltbhlBownasbepleBsee.butltalso  reoog- 
nbei  the  quaUflcstlon  to  that  rule  that  eoeb  should 
BO  nae  hla  own  as  not  to  Injure  hla  neighbor.  Id. 
178. 

The  same  principle,  as  applied  to  the  obatructing 
of  a  Sow  of  BUrfaoe  water  from  tbe  dominant  to 
the  servient  eeiate,  was  reoognlied  In  Drake  v. 
Chloago,  B.  I.  ftp.  B.Uo.aiowa.aoa,  SfetMMstO 
Jordan  y.  Bt.  Paul,  H.  A  H.  B.  Co.  lHinit.1  ■  L,  B.  A. 
STi;  HalQCB  v.  Hall  (OrJ  8  L,  B.  A.  «U. 


;.C00^^|C 


Georqia  BuFBKiaB  Couht, 


IUt, 


Upon  tfala  aame  principle  Is  based  the  rlgbt 
of  onemaD  to  have  highouBeBUBlained  belaud 
of  an  adjacent  landowner. 

Bee  StanuU  t.  JoUard,  cfted  In  Bolcmon 
Vintnen  Co.  i  Hurlat  A,  S.  CSS;  StOt 
TAornborouBh,  2  Car.  &  K,  250. 

The  cases  of  ihe  olwiruction  of  llgfats  not 
ancient,  sod  of  Ihe  excavation  of  ground  up 
to  land  line,  thereby  cauilng  the  fall  of  alioiise 
of  lees  than  twenty  years'  etanding,  furnish  il- 
lustraiions  of  the  familiar  principle  damnum 


Humphrii 


,        It.   fhogden,  13  Q.  B.  748;   Tap- 
ling  T.  Jenet,  11  H.  L.  Cas.  811. 

Where  one  man's  land  owes  a  legal  aerritude 
to  another  man'a  property,  that  servitude  Cbd- 
not  Ue  interfered  with  hy  the  owner  of  the 
land,  even  by  an  act  otberwbe  lawful  in  itself: 
and  ir  such  servitude  is  interfered  with,  or  de- 
stroyed, llsbility  arises  tor  the  damage  oc- 
casianed  thereby  to  the  Other.  Bat,  unless 
there  Is  such  servitude  due  to  another,  the 
owner  of  the  land  may  erect  thereon  such 
structure,  lawful  in  itseu,  which  be  may  deem 
to  his  interest. 

This  proprietary  interest  of  one  man  in  the 
latid  of  another  ia  "the  legal  ri^ht,"  which  the 
law  requires  the  owner  of  land  to  so  regud 
that  it  shall  not  be  injured  or  destroyed  in  the 
use  of  property  otherwise  lawful. 

An  anatysis  of  all  the  dedslons  relative  to 
the  obstniclion  of  streams  will  Show  that  they 
uecesiarily  rest  on  this  rule  of  servitude, 
ating.  so  far  as  the  bed  of  the  atream  Is 
cerned,  "the  legal  rights"  o(  one  man  in  the 
bnd  of  another  man. 

The  low  uroundi  adjacent  to  a  river,  but 
outside  of  its  well-deHned  banks,  do  not  owe 
•ny  servitude  to  Qie  waters  resulling  from  rain. 
etc..  in  time  of  freshet,  which  do  not  flow 
within  such  banks,  but  which  are  found  on 
■uch  adjacent  lands. 

If  such  servitude  la  Imposed  by  the  law,  It 
Is  perpetual  in  its  obligations.  It  condemns 
tbese  lands  to  unending  slavery  as  the  re- 
ceptacle of  waste,  Irregular,  useless  and  va- 
grant waters.  It  la  a  lasting  prohlbltloD  to 
Hie  improvement  and  atUiution  of  sncb 
lands.  It  extends  to  all  structures  on  such 
lands,  and  to  any  change  in  the  lands  them 
selves  by  which  the  capacity  of  such  lands  to 
hold  the  water  will  be  decreased.  It  extends 
to  lands  in  the  city,  and  to  those  In  the  coun- 
try. On  the  border  of  the  river  no  factories 
or  mills  could  be  erected,  or  any  other  build- 
ing. In  the  cities  no  wharves  could  be  built. 
□or  could  the  lands  ever  be  raised  bj  filling  in 
earth  so  that  the  same  could  be  nseful  for 
streets,  stores,  and  dwellings.  The  inhabi- 
tants in  the  lower  part  of  a  city  could  not  be 
protected  bv  levees  from  the  inundations 
which  would  destroy  their  dwellings.  In  the 
country  not  only  could  no  embansments  or 
levees  be  raised,  but  the  lowlands  and  marshes 
could  not  be  BUed  up  and  made  valuable  for 
cultivation. 

AJl  authorities  agree  that  the  principles  ap- 
plicable to  running  streams,  iir  watercourses, 
are  not  applicable  to  questions  affecting  mere 
surface  water — rain-water  or  melting  snow. 

Washb.  Easem.  p.  489;  Angell.Watercourses, 
6  108  a;  Plagg  v.  ffbrewtor,  18  Gray.  801; 
Tarka  t.  Neioburyport,  10  Gray,  28;  ImOwt  v. 
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'  Winainmmet  Co.  0  Cusb.  174;  tbOm  v.  Wat- 
ern  K  Corp.  4  Gray,  801;  Perry  t.  WorcttUr, 
6  Gny.  546;  Gannon  v.  BargatUm,  10  Allen. 
106;  boodaU  v.  Tata»,K  N.  T.  459;  Hogt  t. 
HvdMn.  27  Wis.  606;  Bov>l^  t.  Bpem;  81  N. 
J.  L.  SSI;  Dickinton  v.  WoreetUr.  7  Allen,  19; 
Cltatneldy.  WOmji,  28  YL  49;  Surtlt  v.  CutU, 
SON.  H.  489,  9  Am.  Rep.  276;  -Ddfli  y.  Toi*. 
mant,  SO  Barb.  816;  F<^v.  New  York  Cent. 
B.  Go.  68  Barb.  418. 

The  rule  of  the  common  law  la  that  no  legal 
right  of  any  kind  can  be  cMmed.jvrenalura, 
in  the  flow  of  surface  water,  so  that  neither  lla 
retention,  diversion,  nor  repulsion  is  an  action- 
able iojury,  even  though  damage  ensue. 

Boielibs-r.  Spter.  81  H.  J.  L.  861;  Taylor  t. 
Fteka;  61  Ind.  167,  81  Am.  Rep.  114;  AltlU' 
ton,  T.  A  S.  F.  R.  Co.  v.  Hammer,  22  Kan.  7«t, 
81  Am.  Rep.  318;  GiSii  v.  Wimam»,  25  Kan. 
214.  87  Am.  Rep.  341;  Qrtatrtx  v.  Sayaard^ 
8  Eich.  391;  Raieitron  v.  Taylor,  11  Eicb.  368;, 
Broadbent  v.  Ramibolliam,  II  Eich.  602;  Diek- 
inton  T.  Worealtr,  7  Allen,  16;  Parki  v.  Na»- 
burypcrt,  10  Gray,  28;  Luther  v.  Wiitnieimmet 
Co.  9  Cusb.  171;  A»}iUy  v.  WoleoU.  11  Cuah. 
192;  Bhidd*  V.  Amdt,  4  N.  J.  Eq.  284. 

Both  by  the  civil  law  and  the  common  law 
It  is  unlawful  for  one  to  collect  surface  water 
into  ditches,  sewers,  etc.,  and  In  this  concen* 
trHt«dfuTmdiacbargeltonChelowerIandowu». 

Ooldimith  V.  BUM.  SB  Ga.  189. 

But  this  rule  does  not  in  any  manner  conflict 
with  the  general  rule  governing  surface  water 
and  the  flow  thereof.  This  general  rulelsreo- 
ognlzed  in  Georgia. 

Pkiniiy  v.  Aagvsia  Oily  Council,  47  Ga.  360. 

There  belngnoaervitudedueby  the  lowland* 
of  a  river  to  the  overflow  water*  of  a  f  reahet 
fram  ezcesalve  rains,  etc.,  there  Is  no  "legal 
right"  In  the  owners  on  the  oppoailesideof  tne- 
river  which  is  vioiated  when  such  overflow 
waters  are  fended  off  from  such  lowlands,  and 
in  consequence  no  right  of  action  for  any  sup- 
posed or  real  injury  resulting  therefrom.  If 
there  Is  any  such  actual  Injury  it  is  damnum 
abmue  injuria. 

That  the  rule  of  the  civil  law  Is  otherwise  1» 
Indisputable,  but  the  common  law  la  the  law  of 
Georgia. 

One  of  the  strongest  cases  maintaining  tbt- 
rule  of  the  civil  law,  Shane  y.  Kaneae  City,  St. 
J.  AO.B.R.Co.n Mo.  287, 86 Am. Rep. 480, i* 
overruled  In  ^fiJoH  v.  Santa*  City,  St.  J.  A  Q, 
B.  R.  Co.  88  Mo.  371.  See  also  Martinv.  Jett, 
12  La.  508;  Soieertv.  SAiff,  16  La.  Ann.  800. 

In  the  case  before  the  court  there  is  no  pond- 
InK  of  water  on  the  same  side  of  the  stream, 
ana  the  effect  of  the  embankment  complained 
of  ia  to  turn  the  overBow  water  into  the  chan- 
nel of  the  stream.    This  it  is  legitimate  to  do. 

Slater  v.  For,  S  Hun.  644;  Harding  v.  Whit- 
nes,  40  Ind.  879;  WheAer  v.  Woreeiter,  10  Al- 
len, 591. 

LompUn.  J.,  delivered  th«  oplnioa  of  tha- 

The  precise  question  in  this  case  1*  wbetlwr 
the  owner  of  land  on  the  bank  of  a  river  can 
without  liabllltv  erect  on  bis  own  land  an  em- 
bankment which  increases  tbe  overflow  in. 
limes  of  flood  upon  the  lands  of  tbe  oppoBl(«< 
proprietor,  to  the  injury  thereof;  or  is  there- 
any  duty  for  each  owner  to  receive  upon  hi» 
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feudaol's  couDsel  tiiM  tbe  OTerflow  froni  ft 
river  In  Hme  ol  flood  or  fresbet  ia  surface 
water,  sgalait  vblcb,  by  the  common  law,  a 
man  may  protect  bIniBeiF  without  refard  to  the 
cooKquenccs  to  bis  nelghboT.  Many  covet 
dted  hy  him  make  a  dliuoclloD  betweeo  tbe 
cammoti  law  and  tbe  civil  law  as  to  lurface 
water;  tbe  former  allowins  tbe  landowner  to 
dispose  of  it  in  any  way,  tbe  latter  restralnlne 
him  from  so  ueiag  It  as  to  Inlure  bis  neighbors 
tenement  There  is  authority  tc  show  that 
there  Is  no  difference  between  Ihe  common  and 
the  dTll  law  in  this  respect,  bat  that  the  com- 
mon follows  the  cItII  law.  OiltAam  T.Madium 
Cbunly  K  Cb.  4B  m.  481;  Oarmitf  t.  Sartford, 
DS  III.  159;  and  tbe  able  opinion  in  Bi^d  T. 
CanUin,  64  Mich.  583. 
There  la  much  conflict  inthe  American  cases 


(Waebb.  Easem.  p.  4B5.  ■SSS  et  »eq.),  tbe 
Jorl^  of  the  Slates  seemlnK  to  follow  tbe  so- 
called  "drll-law  rule."    Thus  It  is  material  to 


eonalder  whether  the  overflow,  aa  above  stated, 
is  properly  claseed  with  surface  wat».  This 
depends  upon  the  conflf^iration  of  tbecountry, 
and  ibe  Teiatlve  poeltioti  of  tbe  water  after  It 
has  gone  bevona  the  usual  channel  It  the 
flood-water  becomes  severed  from  the  main 
current  or  leaves  the  stream,  never  to  retura, 
mnd  spreads  out  over  the  lower  ground,  tt  hat 
become  surface  water;  but  if  It  forms  a  ood- 
tiouous  body  with  the  water  flowing  in  the  ot> 
dlnai;  channel,  or  if  It  departs  from  such  chan- 
nel animo  rmxrtendi,  preaently  to  return,  as  by 
tbe  receeeion  of  the  waters.  It  is  to  be  regarded 
aa  still  a  part  of  tbe  river.  The  Identity  of  a 
river  docs  not  depend  upon  the  volume  of 
water  which  maj^  happen  to  flow  down  Its 
course  at  any  particular  season.  The  authori- 
ties bold  that  a  stream  may  be  wholly  dry  at 
timee  without  losing  tbe  cbBracter  of  a  water- 
course. So,  on  the  other  band,  it  may  have  a 
"flood  channel,"  to  retain  the  surplus  waters 
until  they  can  be  discharged  by  ihe  natural 
flow.  The  low  places  on  a  river  act  as  natural 
asfety-valves  In  times  of  freshet;  and  the  de- 
fendant claims  tbe  right  to  atop  up  one  of 
these  without  liability  tor  ensolng  damage. 

Tbe  Bngliah  cases  on  the  qnastioD  are  not 
DumerouB,  though  from  the  dechlous  aod  dicta 
of  Ibe  judges  tbe  law  appears  to  be  well  under- 
stood and  settled.  In  Btx  v.  Pasham  Comrt., 
«  Bam.  &  C.  ^,  it  was  held  that  an  owner  of 
land  on  tbe  seashore  could  erect  wMks  to  pro' 
tect  his  land  from  encroacbmenta  by  the  sea, 
without  liability  for  damage  inflicted  on  his 
nelgbbor.  The  sea  was  t^Ied  a  "common 
enemy,"  agaloat  which  each  might  fortify  at 
wUl. 

ItappeaTodln  itezv.  Traford.  1  Bom.  &  Ad. 
974,  uat  a  canal  had  been  built  by  authority 
of  Parliament,  and  carried  across  a  river  and 
the  adjoining  valley  by  means  of  an  aqueduct 
and  an  embankment  containing  several  arches, 
'A  brook  fell  into  the  river  above  in  point  of 
Intersectioa  with  the  canal.  In  times  of  flood 
tbe  water,  which  was  then  penned  back  Into  tbe 
brook,  overflowed  Its  banks,  and  was  carried, 
by  the  natural  level  of  tbe  country,  throuzh  the 
arcbes  Into  tbe  river,  doing  much  mischief  (o 
Ihe  lands  over  which  It  passed.  The  aqueduct 
wan  sufficiently  wide  for  the  passage  of  the  river 
18  L.  R.  A. 


at  all  times  but  those  of  high  flood.  The  o«- 
cnpier*  of  (he  Injured  lands  adjoining  the  river 
and  brook,  for  tbe  protection  thereof,  erected 
Itanks  {called  "fenders"),  so  as  lo  prefenl  the 
flood-water  from  escaping;  consequently  the 
water,  In  time  of  flood,  came  down  In  so  large 
a  body  against  the  aqueduct  and  canal  as  to 
endanger  them,  and  obstruct  tbe  navigation. 
The  feoden*  were  not  nnDecessarily  high,  and 
wilhout  tbem  many  hundred  acres  of  land 
would  be  exposed  to  inundation.  It  was  held 
that  tbe  defendants  were  not  Justified,  under 
these  circumstance*,  in  altering  for  their  own 
beeetlt  the  course  In  which  the  flood-wsterhad 
been  accustomed  to  run;  that  there  was  no  dlf- 
ference  in  thia  respect  between  flood-water  and 
an  ordinary  stream;  that  an  action  would  have 
lain  tt  the  suit  of  an  Individual;  and,  gods» 
quenUy,  that  an  indlctinent  lay  where  the  act 
affected  the  public.  The  conviction  waa  ao- 
cordingly  suatained.  Tbe  doctrine  of  Bex  v, 
Pagham  Oomn.,  tupra,  waa  sought  to  be  ex- 
tended to  thlacaae,  but  Teeteiden,  Oh.J.,wbo 
bad  rendered  tbe  decision  [In  that  case,  aaldt 
"  It  has  loDg  been  established  that  the  ordluary 
course  of  water  cannot  be  lawfully  changed  or 
obstructed  for  the  benefit  of  one  class  of  per- 
sons, to  the  injury  of  another.  Unless,  there- 
fore, a  sound  dUunction  can  be  made  between 
the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  ftll  usual  seasons,  and  the 
extraordinary  coutm  which  its  superabnudaDt 
quantity  hat  beeu  accustomed  to  take  at  partic- 
ular seasons,  (ha  creation  and  contiouance  of 
these  fenden  cannot  be  Justified.  No  case  wai 
cited  or  has  been  found  that  will  tnpport  such 
a  distinction.  The  I^ffham  Cam  ...  Is  of  a 
very  different  kind.  ...  In  the  one  case  the 
water  Is  prevented  from  coming  where,  within 
time  of  memory  at  least,  it  never  had  come;  In 
tbe  other  It  la  prevented  from  passing  lo  the 
wav  In  which,  when  the  occasion  happened,  It 
hao  been  always  accustomed  to  pass."  Tblt 
seems  to  be  an  authoritative  enuodation  of  Ihe 
common  law.  Memiet  v.  Breadtdbnnt,  8  BUgh, 
N.  S.  414,  la  directly  In  point,  but  waa  deter- 
mined by  the  law  oi  Scotland,  Yet  tbe  Lord 
ChaDcellor  Raid:  "  It  la  clear  beyond  the  pos- 
albility  of  a  doubt  that  by  the  law  of  England 
such  an  operation  could  not  be  carried  on.  Tbe 
old  course  of  the  fiood  stream  being  along 
certain  lands,  it  is  not  competent  for  tbe  pro- 
prietors of  those  lauds  to  obstruct  that  old 
course  by  a  sort  of  new  water-way,  to  the  prej- 
udice of  the  proprietor  on  the  other  side."  in 
Atty-Oen.  v.  FjinidaU,  L.  R.  7  Eq.  887,  20  L. 
T.  N.  8.  64,  it  was  attempted  to  extend  the  sea 
doctrine  to  Ibe  case  of  a  tidal  river,  but  Vie»- 
Chancellor  Hallna  refused  to  so  extend  It  on  the 
aulboritv  of  Mermt»  v.  Breadalbane,  lupra, 
saying  that  Lard  Eldon  put  that  case  upon  the 


dictum  by  Blackburn,  J.,  aa  follows:  "Before 
Ihecaeal  was  made,  the  person  whose  estate  the 
plaintiff  now  has,  had  the  ordinary  rights  and 
liabilities  of  a  riparian  owner  on  tbe  Banks  of 
a  natural  stream.  He  was  entitled  to  have  the 
water  flow  to  bim  in  its  natural  state,  to  far  as 
that  wasa  benefit,— as,  forinslance,  to  tarn  bis 
milt,  or  water  his  catUe;  and  be  was  botiod  to 
submit  to  receive  tbe  water,  so  far  as  it  was  a 
nulaance,  as  by  Its  tendency  loflood  his  lands." 


Qeobou  Sufbxhb  CoTrnt. 


Hat, 


XamvnM  V.  Oreal  Weittm  R.  Cb.,4Eng.  L.  ft 
£q.  285,  16  Q.  B.  64S,  la  coDBidcrably  in  point. 
A  railKBV  was  conslructed  acroea  certaio  low 
landB  ad^laing  a  river,  over  which  tbe  Sood- 
VBi«ra  need  to  spread  tbcmwlveB.  These  lov 
lands  were  aeparaled  from  Ibe  plalnlilTs  taods 
bj  a  bank,  cODBlructed  under  certain  Drainage 
Acts,  which  protected  the  plainlilTBlandatroin 
fioods.  Bj  tbe  constmclion  of  the  railway  tbe 
flood-watera  could  not  spread  tbeioselves  aa 
fonneiW,  but  were  penned  up  and  flowed  over 
the  bank  upon  tbe  plaintifF'g  lands.  It  was  held  ; 
tbat  an  action  would  lie  against  Ibe  company 
for  the  injury.  Palteaon, '</.,  aaidr  ''Prima 
facte  this  would  give  tbe  plaintiff  a  cause  of 
•clioD,  and  the  qiiestloa  U  whether  the  com- 
pany are  protect^  by  tbelr  act;"  a  question 
which  cannot  ariee  in  our  law.  In  connection 
with  the  cases  of  ibxv,  J^affordojid  Lamnnee 
V.  QreatWatemB.  Cb.,«u;n'(i,  ft  must  be  borne 
In  mind  tbat  tbe  first  obstruction  of  the  flood- 
wateis  there  mentioned  is,  In  England,  justifled 
by  the  statute  authorizing  it,  and  therefore 
atands  on  much  Ibe  same  footing  as  a  natural 
obstruction:  but  the  liability  of  tbe  other  party, 
who  erected  the  aecond  obslruptinn  without 
statute  authority,  springs  from  tbe  common 
law.  Ko  Boiflteh  authority  has  been  found  to 
controvert  these  principled,  but  the  text-writers 
recognize  them  as  setilwi  law.  Woolr.  Waters. 
ai8  (78  Law  Lib.  212);  Crabh,  Real  Prop.  420 
(64  Law  Lib.  SOS);  Michael  A  W.  Gas.  &  Water 
(London  ed.  1864),  pp.  21g,  314,  66S:  Angell, 
Watercourses,  gg  S88,  884;  Qould,  Waters, 
i%  160,  209. 

Iq  grouping  tbe  American  cases,  those  tend- 
ing 10  sufliain  tbe  contention  of  tbe  defendant 
in  error  will  first  be  suled.  Ta^r  v.  Fickat, 
M  Ind.  167,  wasmuch  relied  upon.  Theretbe 
injury  was  caused  by  (be  obstruction  of  tbe 
passage  of  driftwood,  both  owners  being  on  the 
tame  aide  of  tbe  river,  and  the  lower  owner 
having  planted  a  row  of  trees  along  tbe  dividing 
line.  The  opinion,  it  is  true,  treats  overflow  in 
flood  times  as  surface  water,  but  It  will  be  no- 
ticed that  tiothlng  is  aald  or  decided  about 
changing  tbe  course  of  the  water.  The  facts 
are  obviously  diCfeteDt  from  those  In  tbe  present 
case.  In  Cairo  ±  V.  S.  Oo.  v  ftttcen*.  78  Ind. 
378,  the  plaintiff's  land  was  between  the  river 
and  tiie  railroad  embankment.  The  overflow 
ta  treated  as  surface  water,  and  tbe  road  held 
not  liable;  but  it  would  aeem  that  the  water 
doing  the  damage  had  left  the  river,  never  to 
letum.  SRatbymUt  d  V.  Tamp.  Co.  v.  Orem, 
W  Ind.  20e.  follows  (he  laat  caee.  The  turn- 
pike was  flooded  because  of  an  embsnkment 
erected  by  Green  to  proiecl  his  land  from  over- 
flow, botD  parties  being  on  tbe  same  side.  It 
was  held  tbat  the  company  could  not  recover. 
But  note  Ihal  the  court  adverts  to  the  fact  that 
Ibe  company  did  not  own  tbe  soil  over  which 
tbe  pibe  ran.  but  oierely  had  an  easement 
therein.  McGormick  v.  Kann*  City,  St.  J.  d 
C.  B.  R.  Co..  57  Mo.  438,  ran  also  be  distin- 
guished. Here  tbe  OTerflowing  water  left  tbe 
Btream  permanenllv.  and  entered  a  pond 
formed  thereby^  and  by  other  siirfacewater,  tbe 
draioingof  wbicb  pond  caused  the  injury  sued 
for. 

In  Shane  v,  Eajvas  (Xty.  St.  J.  d  C.  B.  R. 
Co..  71  Mo.  288,  the  overflow  is  apparently 
treated  as  aurfsce  water,  although  it  had  a  way, 
IS  L.  R.  A. 


throtigh  a  alongh,  back  into  the  stream.  But 
the  court  applied  tbe  dvfl  law,  and  held  the- 
railroad  liable.  This  case,  together  with  that 
of  MeQmniei:  v.  SantoM  City,  St.  J.  &  O.  S. 
R.  Cb.,  70  Ho.  859.  la  overruled,  fnsofaraaihe 
civil  law  was  followed,  by  AJtbott  v.  Jfanao* 
Oitv.St.J.  Aa.B.R.  Co.,  88Mo.  271,  20Am. 
&  Bug.  R.  R  Cas.  108,  and  the  common  law 
as  to  surface  water  returned  to.  In  this  laat 
case  It  Is  said  tbat  the  court  lu  the  SAane  Com 
treated  the  overflow  as  part  of  the  atream,  and, 
therefore,  that  the  decision  was  correct  on 
law  principles.    In  tbe  Aiiott  Com, 


the  bed  of  tbe  creek,  and  flowed  oi 
without  any  return.  Lamb  \ 
Ditt.  No.  108.  73  CaL  12B,  is  not  much  in  poinL 
The  defendant  was  a  public  corporation  for  tb» 
purfioM  of  reclaiming  tbe  low  lands  protected 
by  the  embankment,  which  cloeed  up  a  alougb 
through  wbicb  an  inconsidemble  part  of  &» 
flood-waters  escaped  iDtoanatnral  basin.  Th» 
plaintlfPa  land  lay  two  miles  below,  on  the  op- 
potite  side.  '  Tbecourtapplied  the  aea  doctrine- 
of  the  common  law,  and  held  the  company  not 
liable;  but  tbe  decision  is  mainly  rested  oik 
another  ground,  namely,  that  tbe  corporation 
was  not  liable  as  for  exercising  the  right  of  em- 
inent domain;  and  in  view  also  of  the  concur- 
ring opinions,  tbe  case  is  weak  on  the  questloik 
involved  in  the  case  at  bar.  See  below  for  an 
earlier  decision  by  tbe  same  court  looking 
another  way,  not  noticed  In  tbe  case  above. 

In  Hoard  v.  Del  Maine*.  62  Iowa,  828,  the 
plaintiff's  land  was  between  tbe  river  and  the 
embankment,  and  it  was  held  tbat  the  plniiiiifT 
had  no  right  to  have  tbe  flood-waters  from  the 
river  pass  over  bis  land  on  to  that  of  anoilier, 
although  Ihey  finally  joined  the  river  again  at 
a  point  further  down.  At  first  view,  Sloser  v. 
Jftw  Tork  Cent.  dH.  R.  R.  Co.,  88  N.  T.  831, 
seems  to  support  the  defendant's  position;  but 
a  cloM  examination  shows  olberwlae.  The 
complaint  averred  that  the  damage  was  caused 
by  the  railroad  building  an  embankment  on 
the  opposite  aide  of  the  river.  Evidence  wa» 
offered  and  objected  to,  to  show  damage 
caused  by  raising  the  tracka.  It  was  admittM, 
the  railroad  excepting.  The  referee  included 
In  his  flndlng  for  the  plaintllT  the  damages 
caused  by  raisins  tbe  tracks,  as  to  wbicb  the 
complaict  alleged  nothing,  thus  tainting  the 
whole  flndicg  with  Illegality.  Tbe  Judgment 
was  reverse!]  for  the  error  In  admitting  eald 
evidence  and  In  said  finding.  The  court  aaya 
the  defendant,  as  a  matter  of  law,  would  not 
be  liable  for  consequential  damages  caused  by 
tbe  raising  of  the  embankment  on  Ibe  com- 
pany's own  land  In  a  proper  and  workmac-lik« 
manner,  citing  Bellinaer  v.  Nea  Tork  Cent.  R. 
Cb  ,  28  N.  T.  47.  This  case  bases  tbe  freedom 
from  liability  upon  the  legislative  authority, 
but  concedes  tbat  a  private  Individual  would 
be  liable  under  tbe  same  conditions.  In  our . 
law  tbe  railroad  occupies  no  belter  position  in 
this  respect  than  the  private  lotiividuaL 

Nnw  will  be  stated  the  American  cases  Ming 
to  show  that  the  defendant  is  liable  If  It  has 
erected  the  obstruction  to  the  flood-watera  of 
the  river,  as  complained  of  in  this  case.  Tb« 
surplus  waters  do  not  cease  to  be  a  part  of  the 
river  when  they  spread  over  the  adjacent  low 
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gnmndt,  wKhont  well-deflned  bnuks  or  chui- 
sei,  BO  long  as  they  form  irttb  ft  one  body  of 
water,  eveotually  to  bedUcharged  Ibrougb  tbe 
cbauDel  proper.  Tbns  it  Is  beld,  wbere  tbe 
-WBten  of  a  Btream  dliperae  themselves  o»er 
low  ground,  without  bq;  well-marked  coone, 
1>ut  gather  up  lower  down  into  a  defined  cbao- 
nel.  the;  an  not  mrface  water  while  In  tbe 
disperaeo  date,  aod  interfeitnce  with  tbem  tbeo 
gives  the  injured  party  a  rigljlof  aciion.  Ma- 
tombtr  V.  Qo^frej/,  108  Maaa.  319;  GilUtt  v. 
Jolinton,  80  Conn.  180;  Britcoe  v.  DrotigM,  II 
Ir.  C.  L.  250;  We*t  v.  Taylor,  16  Or.  166. 
But  if  it  were  conceded  tbat  tbe  overflow  ts 
■nrFace  wiler,  it  would  cerlalnly  ceaK  to  be 
auchwben  turned  back  Into  the  stream  t^  the 
defendaut's  obetructioa.  Bul'ent  r.  Chieago, 
R.I.  AP.  B.Go.  74  Iowa,  659;  Moore  y.  CIU- 
wpo,  B.  A  Q.  B.  Co.  76  Iowa,  863;  Jonti  t. 
m^nnovan,  55  Ho.  463;  Miuiuippi  <£  T.  B.  Co. 
T.  ArthO>aU,  67  Miss.  88.  Under  these  bu- 
tborities.  Ibis  declaration  might  tie  sustained 
as  com^ainiog  that  the  defeodaDt  prevented 
tbe  Oood-waters  from  becomiog  surface  waters, 
and  tbrew  them  back  across  tbe  river  upon 
plainiifTs  land.  See,  further,  as  to  surface 
water,  17  Ceut.  L.  J.  42,  62;  Augell,  Water- 
coursee,  g  lOSo  tt  teq.;  Gould,  Watera,  g  208  rf 


tbe  land  of  the  plaintiff  flood-waters  from  tbe 
river  loagei  tbau  Uiej  would  otherwise  remain, 
tbe  lujuTf  was  beld  actionable,  and  tbe  de- 
mOTFer overruled.  Montgomery ■7.  Loeke{C^) 
11  Pac.  Bep.  874.  Where,  In  a  fieshel,  tbe 
■tmm  broke  over  one  of  its  banks,  cirryiog  a 
part  of  It  away,  it  was  held  that  tbe  owner 
might  replace  Uie  bank  nitb  a  dam,  provided 
lie  did  not  build  bigber  than  the  ortgloal 
bank,  or  otherwise  cause  the  water  to  flow  dif- 
ferently from  tbe  natural  flow.  Fiera  v.  Kin- 
lug,  59  Barb.  Sfl. 

"Ilia  well  settled  that  every  person  through 
whose  land  a  stream  of  water  flows  may  con- 
struct embankmeats  and  other  guards  on  tbe 
bank  to  prevent  the  stream  wasbing  tbe  bank 
away,  and  oversowing  and  Injurlog  hli  land. 
But  in  doing  this  he  must  be  careful  so  to  con- 
struct them  as  not  to  throw  the  water  upon  bis 
neighbor's  lands,  where  it  would  not  otherwise 

Kill  ordinary  floods.  If  he  does,  he  will  be 
ble  for  tbe  Injury."  WaSaee  v.  lyrea,  68 
Barb.  418.  There  is  no  distinction  in  principle 
or  aolhority  between  obatrucdog  the  flow  of  a 
stream  at  Its  ordiaair  level  and  in  time  of 
flood.  Buneea  v.  Bobtan,  12  Gratt.  833. 
This  case  is  in  point,  and  holds  the  defendant 
Hable.  Another  case  In  point  is  Orateford  v. 
Bambo,  44  Ohio  St.  27B.  4  West.  Bep.  445, 
holding  that  flood-wal^r  Is  not  s'lrface  water, 
and  that  Interferencetberewiihgivesa  right  of 
action.  Bo  Byrne  v.  Jiinneap^U  A  St.  L.  R. 
Co..  SSMtuA.  213,  holds  tbat  overflow  in  times 
of  hlKb  water  Is  not  surface  water,  and  the 
railroad  Is  liable  for  obstruction  of  such  water 
by  an  embankment  erected  on  Its  own  land. 
Bee  also  Baa  v.  Minjietata  ValUs  R.  Co.  13 
Uioo.  442  (Gil.  407),  where  tbe  railroad  made 
an  extensive  excavation  on  Its  own  land.  Into 
which  overflow  waters  from  the  MlHSissippl 
River  entered,  to  the  damage  of  ap  adjoiolnic 
ltL.RA. 


owner.  The  railroad  was  liable,  GerriA  t. 
Oough,  48  N.  H.  9,  87  Am.  Dec.  561,  and 
noUi,  and  2'itthiU  *.  Scott,  48  7t.  Q25,  seem 
not  to  involve  tbe  question  as  to  tbe  action  of 
tbe  water  in  times  of  flood,  hut  are  adverse  t» 
defendant  as  tar  as  they  go. 

In  Carriger  v.  Sa*t  teJimttet.  V.  A  0.  R.  Co., 
7  Lea,  388.  the  railroad  embankment  did  nol 
affect  the  usual  flow  of  tbe  alreama.  but  ob- 
structed tbe  flood  channel,  and  threw  the  ex- 
cessive waters  upon  the  plaiotlCTB  lands.  Tbl* 
same  defendant  contended  that  they  were  sur- 
face waters,  wbicb  It  bad  a  right  to  obstruct 
The  trial  court  gave  judgment  for  the  defend- 
ant, holding  "that  the  overflow  in  question 
resulted  from  accumulations  of  surface  water 
caused  by  extraordinary  rains,  and  Uiat  Uie 
taw  relating  to  surface  water,  and  not  that  of 
running  streams,  governs  the  case."  The 
supreme  court  said:  "Tbe  question  to  b« 
determined  Is,  Is  this  sncb  surface  water  as  to 
relieve  the  defeodantf  .  .  .  Tbe  springs 
and  tbeir  branches  are  never-faHing,  and  flow 
o9  in  a  northward  direction  towards  the 
farm  of  plaintiff.  In  ordinary  times  they  flnd 
outlets  through  (he  caverns  or  sinks  In  tho 
earth.  In  extraordinary  times  their  volumea 
are  too  great  for  tbe  usual  place  of  discharge. 
These  springs  and  branches  are  sometimes 
large  and  sometimes  small;  still  they  are  tbe 
same  springs  and  branches,  requiring,  as  alt 
running  streams  do,  sometimes  less  and  at 
other  times  more  surface  for  their  escape.  .  .  . 
If  the  embankment  had  been  erected  in  a  ^- 
ley,  near  a  low  bank  of  the  river,  which  over 
flowed  at  high  tide,  but  escaped  In  one  pas- 
sage, BO  as  nol  to  materially  Injure  adjoining 
lands,  but,  if  obstructed  by  tbe  embankment, 
would  overflow  and  damage,  as  In  this  case, 
we  think  it  would  not  be  Insisted  tbat  it  waa 
not  obligatory  on  tbe  defendant  to  bni)d  a  cul- 
vert to  prevent  damage  that  must  cerl^nly 
come  with  tbe  high  tide,  la  there  a  difference 
in  reaeou  as  to  tbe  case  put  and  the  one  at  barf 
We  think  not.  While  they  may  not  be  so 
frequent,  the  overflows  from  tbe  branches  are 
as  certain  as  those  from  tbe  river;  one  Is  as  cer- 
tainly a  constant  running  stream  as  the  other. 
...  It  Is  no  defense  for  it  to  sav  that  it  waa 
only  In  exlrsordinary  times  tbe  injuries  now 
complained  of  could  result  The  nsea  Id  the 
waters  bad  for  all  lime  occurred  at  Intervals 
befr^re  the  building  of  the  road,  and  It  was  to 
be  conclusively  presumed  they  would  occur 
afterwards  from  similar  causes."  The  coDIt 
entered  judgment  for  the  plaintiff.  This  is  « 
stronger  case  than  tbe  one  now  to  be  decided. 

Counsel  for  defendsnt  ably  and  strenuously 
Insist  thai  the  common,  and  not  the  dvil,  law 
be  applied  to  tills  case,  Tbe  above  authorltiea 
prove  tbat  tbe  common  law  does  not  regard 
the  waters  here  complained  of  as  mere  surface 
water,  but  as  a  pari  of  tbe  river.  The  civil 
law  might  be  more  favorable  to  the  detendanfa 
— se,  for  it  seems  to  regard  the  flood-walera  of 

river  as  a  common  enemv.  against  which 
each  riparian  owner  may  build  defenses  with 
Impunity.  Mailhot  v.  high,  80  La.  Ann.  1659, 
citing  authorities.  The  defendant  also  claims 
tbat  tbe  question  is  settled  by  an  Act  of  the 
Leaislaiure,  and  cites  section  2233  of  the  Code. 
Tbat  section  says:  "AH  persons  owning,  or 
who  mav  bereartnr  own.  lands  on  any  water- 
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catUMaiDthls  State,  tn  ■tUborized  And  em- 
powered to  ditch  and  embank  ihelr  lauds,  eo 
«■  to  protect  the  nmu  from  fieaheta  and  over- 
flows in  said  watercouTsea;  proTlded,  alwajg, 
that  the  said  ditching  and  emltanklng  does  not 
diTertaaid  vatercoanefrom  tta  ordinary  chan- 
nel; but  nothiag  iball  be  lo  construed  as  to 
prevent  the  ownets  of  laud  from  dlvertlDg  an- 
naTlgable  walercourses  Ibrough  tbeir  own 
lands."  Tbis  contention  may  &  answered  In 
three  ways;  Firit,  The  deckratlon  la  this 
case  distinctly  atlegea  that  the  defendant  did 
divert  the  river  from  its  ordinary  channel,  for 
which  act  the  Statute  affords  no  shadow  of 
protection.  Seeondly.  The  allegations  of  the 
aeclarallon  do  not  show  that  (TefeDdant  em- 
backed  its  land  "so  as  to  protect  the  same," 
but  constructed  an  embantiroent  od  which  to 
lay  its  track,  without   regard  to  any 


ago  and  repeatedly  put  by  tbis  c 


the  coaclnaion  that  this  whole  Statute  ia  not 
■Iterative,  but  only  declaratory,  of  the  com' 
mon  law.  Inother  words,  the  Legislature  did 
not  intend  to  give  riparian  owners  the  privilege 
of  ditching  or  embanklDg  their  lands,  or  of  ai- 
Tertlng  unnavigable  watercourses,  so  as  to  lo- 
Juie  neighboring  proprietors,  without  liability 
ther«for.  Indeed,  the  power  of  the  Legjsla- 
ttire  so  to  alter  the  common  law  Is  eipreBslv 
denied  In  Ptrim»  t.  HiU,  SS  Oa.  Supp.  143. 
And  In  Vhaetti  v.  Danittlv,  BO  Qa,  118,  the 
e  view  Is  taken  as  to  the  intention  of  the 


navigable  stream,  but  it  would  be  absurd  to 
impute  to  the  Legislature  two  conflicting  in- 
teDllotwiolliesame  Act;  and  the  ground  taken 
in  /VratmsT.  .?iU  will  equally  wellsupportlbe 
aame  rule  of  conslmctlnn  as  to  the  other 
branch  of  the  Statute.  The  facts  in  Fertontv, 
Bill  reqalre  notice.  The  owners  were  on  the 
aame  aide  of  thePllnt  River,  Into  which  Beaver 
Creek  emptied  after  passing  through  the  de- 
fendant's land.  By  mutual  agreement  between 
the  upper  owner  (plaintifT)  and  the  lower  own- 
er (defendant),  the  expense  being  also  shared, 
an  embankment  was  erected  alonj;  the  river  to 
keep  bsck  tlie  flood-waters  which,  from  the 
facta  of  the  case,  seemed  lo  have  this  course, — 
thatiatosay,  comlne  out  on  plaiotiff's  land, 
they  flowed  across  the  same  over  defendant's 
land  into  the  creek,  by  which  they  would 
empty  back  Into  the  river.  The  embankment 
not  being  kept  up  according  to  the  agreement, 
defendant  proposed  to  protect  himself  by  di- 
verting the  creek  tbroufh  a  cannl  on  bis  own 
land  to  the  river  and  buifdlngan  embankment 
along  his  side  of  the  canal.  This  canal  would 
make  an  opening  through  the  high  hank  of  the 
river,  and,  with  the  embankment,  would  allow 
and  enuHethe  high  waters  to  back  up  on  the 
plaintifTs  land.  This  court  granted  an  Injunc- 
tion against  the  construction  of  the  canal,  but 
allowed  the  defendant  to  continue  the  em- 
bankment One  great  difference  from  the 
present  case  might  he  found  In  the  agreement 
for  conddecatlon  to  have  the  common  proiec- 
18L.H.A. 


that  defendant's  individual  embaokinent  would 
Injure  the  plalntlfTi  land,  atM^i  an  inference 
being  InooDslstent  with  tliq  plain  language  <£ 
the  opinion  on  page  l&T. 

There  is  another  section  of  the  Code,  not 
cited  or  dlBcnaaed  in  the  argument,  which  de- 
servea  mention  in  thia  connection:  "So  per- 
son shall  be  permitted  to  make  or  keep  up  any 
dam  to  stop  the  natural  course  of  any  water,  so 
as  tn  overflow  the  lands  of  any  other  person, 
without  bU  coDsent;  nor  shall  any  persou  stop 
orprevent  anv  water  from  running  off  of  any 
penon'a  field,  wberetq'  attch  penon  may  be 
prevented  from  planting  lo  season,  or  recnve 
any  other  injniy  theiet^;  nor  ao  aa  lo  tarn  tlie 
natural  coone  of  any  water  from  one  channel 
or  swamp  to  another,  tn  the  prejudice  of  any 
person."  Code,  %  1607.  This  Statute  waa 
passed  September  39,  17T8,  and  apparently  re- 
vived by  the  Act  of  February  26,  1784  (Mar- 
bury  &  C.  Dig.  p.  404),  lielnK  recognized  by 
subsequent  amendments  ana  by  the  Codes 
(AcU  135S-SS,  p.  12;  Acts  18«5-M.  p,  S7).  It 
Is  put  in  the  Code  under  the  bead  "Gnltlvation 
of  Rice,"  but  from  reading  the  original  Act 
(Maibury  &C,  p.  178)  it  is  by  no  means  clear 
that  it  waa  Intended  to  apply  only  on  rice 
farms.  Neither  the  title  nor  the  body  of  the 
Act  contains  the  slightest  iutlmatlao  to  that  ef- 
fect Its  terms  are  as  broad  and  general  aa 
they  well  could  be.  The  preamble,  it  la  true, 
In  stating  the  mischiefs  to  b«  remedied,  do- 
BCribee  such  as  probably  were  common  in  the 
localities  where  rice  was  cultivated,  though 
even  here  there  ia  no  distinct  allusioe  to  rice 
culture.  These  mischiefs  may.  as  a  matter  of 
history,  have  occasioned  the  enactment  of  the 
Statute.  But  might  not  the  Leglslatare  have 
deemed  It  wise  lopass  a  general  law,  apniicable 
in  all  porilons  of  the  State  where  similar  mis- 
chiefs were  likely  to  happenf  It  Is  not  Incoa- 
slslent  with  the  purpose  of  an  Act  for  curing  a 
special  class  of  mlscliiefs  to  provide  therein  a 
remedy  at  the  same  time  for  all  mischiefs  of 
tbst  genus.  On  the  contrary,  that  would  be 
blghly  a  proper  mode  of  l^islatlon.  If  the 
preamble  ia  not  to  be  given  a  controlling  and 
resiriclive  effect,  this  Act  alone  would  com- 
pletely and  effectually  dlapc^e  of  the  present 
case,  as  the  declaration  allegee  acts  by  the  de- 
fendant which  violate  the  law  in  question  If  it 
was  Intended  to  have  a  general  application. 
But,  sioce  it  Is  unnecessary  for  the  purposea  of 
thlscase  lo  measure  the  extent  of  this  statute, 
the  question  Is  not  decided,  especially  as  It  de- 
serves more  argument  and  consideration.  It 
waa  urged  in  the  argument  that  the  law  ought 
to  encourage  the  reclaiming  and  Improvement 
of  lands  which  are  subject  to  injury  from  the 
natural  action  of  floods  dnd  surface  water,  and 
It  is  surprising  to  flod  this  argument  uoques- 
tlonlnglf  rell«l  upon  in  many  casea  which  are 
supptwed  to  follow  the  common  law  of  surface 
waiT.  The  error  therein  Is  easitv  exposed, 
for  lo  the  same  extent  as  the  land  of  ao  adjoin- 
ing owner  is  damaged  by  the  improvement  on 
tbe  defendant's  lanil,  so  far  exactly  Is  the  de- 
velopment of  tbe  damaged  land  set  back  and 
retarded.  The  defendant  might  bring  bis  land 
to  perfection  tor  bts  uses,  and  then  have  tU 


Ml. 


T.  Uktbopoutak  Blxvatbd  R.  Co. 


401 


tiitt  good  work  ruined  t^  tbe  flnt  mMsom  of 
InpioTemeDt  adopted  bjbb  kM  progreidve 
ndriibor.  Tbe  rule  ooatended  for  b7  tin  de- 
iBDOaDt  wonld  be  s  poor  enconnwemeot  to 
paiutakiiig  labor  engaged  tn  reclaTailoc  od- 
pnlltable  land,  Ereiyooe  ia  charged  wtu  do- 
tioe  of  aatore'a  openuooa;  bnt  who  can  tell 
when  a  mao  wQl  build  bia  balwarlu  agataat 
the  flood  T  There  ia  do  public  policy  to  allow 
MW  landowner  to  Improre  hia  coDdinon  at  tlie 
«oet  of  his  nelj^hbor;  bat  the  Improrer  muat, 
at  bia  peril,  we  to  it  that  the  beDefll  to  himself 
la  large  enough  to  pay  both  taim  and  bl«  nelgh- 
bor'i  damage,  If  an;.  The  law  doee  not  look 
to  the  lotcrest  of  one  Individual,  but  reoog- 
nfzea  and  enforcea  tbe  duties  impKed  io  his  re- 
btloD  to  others.  Of  course,  for  these  princl- 
plea  to  •pplj,  there  muRt  be.  aslatblscue,  an 
iDvnsion  of  fiome  langihle  riirht.  A»j  r,  At- 
J«ito,.86  a».  188,  8  li.  R.  A.  787. 


ADd  It  moat  not  he  understood  that  tbla  dla- 
cnsaion  rules  anjtbfog  beyond  tbe  questlona 
oofltained  in  tbia  poriicttlar  case.  Undoubted- 
1j  ther«  ia  n  daaa  of  rare  caaes  not  within  tba 
general  mle,  as  Indicated  hy  the  eloquent  lan- 
Koueof  Agnew,  J.,  in  Pittuburg,  Ft.  W.  &  0. 
S.  Ct.  V.  GiOtiand,  66  Fa.  483,  where  be  uym 
"Thers  la  therefore  no  llabilitj  for  extraordina- 
ry fiooda— thooe  unexpected  Tisluttions  whoae 
comloga  are  not  foreshadowed  by  the  usual 
course  of  nature,  and  must  be  laid  to  the  ac- 
count of  Providence,  whose  deallnss,  though 
they  may  afflict,  wrong  no  one."  Bat  such  li 
not  the  case  made bftGiadeclaration.  Forth* 
forwoing  reasons  it  fs  efldeut  that  tbe  court 
erred  In  sustaining  the  demurrer  to  Uie  decla- 
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r*atmHI«fOBa 
■treat  la  wUcA  m£  alawaMd  nt&road 

hM  bMB  eoartraetad.  before  bEbwlDg  suit 
tor  damavea  lor  iojoriee  to  tbe  atiponenant  ease- 
BMots  of  Utht,  air,  and  Meess  or  tbe  banater  of 
them  to  tbeoompanriOUTlM  wtUiltiUlliefTant- 
or^  Hghta  and  remadlei  to  compel  payment  of 
•uch  damasfa,  nisidkaiof  tlie  prloe  paid  for  tbe 
land. 

(Ootober  U,  UUJ 

AFFEA.L  by  defendants  from  a  Judgment  of 
tbe  Qenersl  Term  of  the  Superior  Court 
for  tbe  City  of  New  York,  afflrming  a  Judg- 
ment of  the  Special  Term  In  favor  oi  puintuf 
Io  an  action  brought  to  compel  payment  of 
damages  for  injuries  cauaed  10  plaintiff's  prop- 
erty by  the  construction  and  operation  of  de- 
ttndanta'  elevated  railroad.    Jfflrmtd. 

BUttement  by  PeekluuD,  J.: 

Thia  action  is  brought  to  perpetually  en- 
join the  defendants  from  ooeratlug  their  rall- 
vray  in  Second  Avenue,  between  120th  and 
121M  Streets,  In  the  City  of  New  York,  in 
front  of  tbe  plaintiff's  premises,  and  to  pro- 
cure the  structure  already  built  there  to  be 
removed,  and  to  recover  from  defendants  tbe 
loss  and  damage  alreodv  Bustained  by  reason 
of  tbe  past  operating  of  the  defendants'  rail- 
way in  front  of  tbe  plaintiff's  premises,  and, 
if  the  defendants  shall  be  permitted  to  so 
operate  tbeir  road  in  the  future,  that  it  shall 
be  only  npon  condition  that  they  first  pay  to 
the  plaintiff  the  amount  of  the  permanent 
k«  and  danutge  to  her  premises  aust&Iued  by 
ber  by  reason  of  such  operation,  and  also  tbe 
Amount  of  ber  loss  and  damage  already  sus- 

NoiB.— Serrltadaa  of  U^rht  and  air.   See  not*  to 
.Abendroth  t.  Manhattan  R  Co.  IS  If .  T.  I. 
18  L.  R.  A.  9 


and  haa  been  in  operation  ever  since,  and. 
If  any  damage  has  been  inflicted  upon  plaln> 
tiff'a  premises  by  tbe  erection  ana  operation 
of  tbe  railway,  such  damage  was  lidicted  at 
tbe  time  It  was  so  built  fod  operated,  and 
at  that  time  ttu  premises  were  owned  and  pos- 
sewed  by  some  other  person,  and  tbe  plaintiff 
was  not  then  thetr  owner,  and  Is  not  tbe 
owner  of  the  cause  of  action.  The  court  found 
that  tbe  plaintiff,  on  tbe  S3d  of  April,  1888, 
became  tbe  owner  of  the  premises,  and  baa 
ever  since  owned  tbem,  and  since  that  time 
there  haa  been  a  valuable  building  standlhg 
on  tbem.  Since  that  time  tbe  plaintiff  has 
also  owned,  as  attached  or  appurtenant  to  tbe 
premises,  an  easement  of  light,  air,  and  ac- 
cess in  and  over  Second  Avenue,  and  the 
only  property  rights  of  the  plaintiff  inter- 
fered with  by  the  defendants  are  easements 
of  light,  air,  and  access  therein  appurtenant 
to  the  plaintiff's  premlBes,  and  ahe  is  not 
aeiaed  of  any  estate  in  tbe  land  forming  the 
bed  of  such  avenue  In  front  of  ber  premises. 
Tbe  railroad  had  in  fact  been  built  and  bad 
been  In  operation  along  Second  Avenue  for 
some  years  prior  to  tbe  time  when  the  plain- 
tiff purchased.  In  188S.  She  paid,  according 
to  some  of  the  evidence,  the  fair  market  value 
of  tbe  lot  with  the  railroad  in  the  avenue. 
It  waa  also  proved  that  tbe  plaintiff  had  sus- 
tained injuries  by  tbe  construction  and  oper- 
ation of  the  road  from  tbe  time  of  her  pur- 
chase to  tbe  trial  of  tbe  action  Id  the  sum  of 
|1,800,  and  that  the  value  of  tbe  plaintiff's 
easement  In  fee  taken,  appropriated,  or  in- 
terfered with  by  reason  of  such  construction 
and  perpetual  maInt«Dance  and  operation  of 
defendants'  railway,  over  and  above  any  ben- 
efits resulting  therefrom  and  peculiar  to  the 
premises,  was  tbe  sum  of  $2,000.  It  wai 
also  found  that  the  defendants  were  author- 
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lied  bj  certain  Aeta  of  tha  LeKislatui*  to 
•xerelM  Uw  rlgU  of  amloent  donuin,  ud 
thui  to  acqalta  pUintia'aMwemeQt,  If  neoei- 
■uy,  lod  defenodDta  bad  Hke  authorltr  u> 
tmfld  tbe  nllwa/  In  the  atreeta  In  which  It 
hai  been  bnllt ;  but  there  was  nothing  in  tbe 
tiaU  glring  the  defendauta  any  aathotltf  to 
take  pMntlff'a  pToperty  without  compenaa* 
tlon.  Tbe  load  Aaabeen  built  under  the  pio- 
vialona  of  the  ao-called "Rapid TniuitAcL'' 
Lawa  187(1,  chap.  SD6. 


.   .  ooa»ev- 

ing  to  defendant!  plalntlfl's  intoreat  tn  the 
eaaement  taken  bf  defendanta.  The  Judg- 
ment ao  enteied  waa  afflnned  by  the  general 
tenn  of  theaaperlorcourtof  theCltjof  Kew 
Tork  upon  appeal  (18  H.  T.  Sapp.  963)  ; 
and  from  the  judgment  of  afflrmanoe  the  de- 
fendanta appeal  here. 

Jbanv.  John  F.  DIUobi  JsUas  T.  Da- 
▼lea  and  BraJn^rd  ToU«a,  with  jr«Mri; 
DaTlaa  A  B»p»Uo,  for  appeHanta: 

EqnitT  doei  not  luterreiie  lo  prerent  overj 
trlvUl,  fnalgniflcatit  or  nnaubataotlal  violation 
of  a  bare  legal  right. 

MeLaiav  t.  E&H,  131  TS.  T.  086;  Otnet  r. 
Dttawan  A  B.  Canal  €h.  07  Hon,  n^iJ^en 
T.  Jtffen.  9  Cent.  Rep.  870,  107  S.  T.  658; 
Obrnino  T.  7hv -/•  <A  Jv.  ^oetTTV,  40  N.  T.  S90; 
(7»nl«n  y.  Mvan,  W  N.  T.  531;  PmU  T. 
Canal  Board,  Nt  N.  T.  887;  S«aith  Apl.  of 
2fe»  Tork  Oitg  v.  Fwdm,  09  N.  T.  287;  Mor- 

rr.  BtJtghamton,  3  Cent.  Rep.  648,  103  S. 
SOO;  Tih  AB.  R  Oo.  v.  Sotloa,  S.  T.  <t 
W,B.O».»  N.  T.  106;  itepb  t.  MetropoUtan 
Ttlmh.  A  TtUg.  Co.  81  Hnn,  096;  Drakt  y. 
Evdian  Bittr  M.  Oo.  7  Barb.  SOS;  Jtrojnt  r. 
Bim,  7  Johna.  Ch.  810.  S  L.  ed.  800;  Litingtton 
T,  IMnfKton.  8  Johna.  Ch.  497,  9  L.  ed.  190; 
Sarpmtv.  OiorB»,MVt  9X1;  Stuce  v.  BroolOgn, 
M  Barb.  801;  Atly-Qm.  y.  SitJul,  IfiVea.  Jr. 
843;  BcMman  t.  Amctihtag  lifg.  Co.  47  N.  H. 
78;  Siaeloa)  v.  Bartford  BridM  0».  14  Conn. 
680;  Simhint  y.  Bptnur.  2  Maco.  &  G.  GO; 
Saundert  v.  Bmilh,  8  M;1.  tt  C.  711:  Dotier 
Otrbottr  y.  SouaauUrn  B.  (h.  i  Hare,  4B8; 
Heljtoait  v.  SArwNhirv  i£  B.  B.  Co.  S  Eur.  R. 
ft  Caual  Caa.  491;  Ow^  t.  OraUrte,  h.  R.  19 
Ch.  DIt.  198.  See  alao  Purdu  * .  Metropolitan 
Slev.  B.O0.WN.  T.  8.  R  IS. and  caaea  there 
died. 
PlaindtTa  right,  tn  the  ultlmale  analyda,  la 


real  property. 

Smulenon  y.  JRtu  York  CmL  B.  Oo.  19  N, 
T.  433;  Oline  t.  Kea  Ttrrk  Gmt.  A  B.  B  B. 
Oo.  3  Cent.  Bep.  116,  101  N.  T.  98;  Story  y. 
JTew  York  Sin.  B.  Co.  BO  N.  Y.  133;  flwirfv. 
MttropoUtan  Ette.  B.  Oo.  113  N.  T.  189;  Tali- 
man  T.  MetropoUtan  EUt.  A  Cb.  8  L.  R.  A. 
178, 131  N.  T:  119;  Abendroth  y.  Manhattan 
R.  Oa.  188  N.  Y.  1:  A*w  York  Elee.  B.  Oo.  v. 
^fAXat.  Bank,  180  tJ.  8.  4S3,  84  L.  ed.  881; 
.^M  y.  Bine*  County  EUv.  B.  Oo.  ISO  Hun, 
481;  Taylor  y.  Metropolilan  Elm.  B  Oo.  18 
JoDea  Sc  B.  811;  Enom  y.  MttropoUtan  Bl«p.  O. 
18I..ILA. 
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Co.  SB  Han,  617;  Bixth  Aw.  B.  Oo.  y.  itetro- 
poUian  Elet.  B.  Oo.  M  Hun,  183;  JHttthtrpA^ 
7.A0.B.  Oo.  y.  Olititr,  181  Pa.  408,  44  Am. 
A  Eng.  R.  Caa.  176:  Uomrof  y.  Bantu  Ufy, 
SI  Fed.  Rep.  SB7;  PtMmmS.^lS.  Y.B.O0. 
T.  SamVA,  4S  N.  J.  Bq.  98. 

The  eaaemenla  in  qoewim  have  In  themaelTea- 
no  more  than  a  nomnal  ralufc  and  pUintUPa 
claim  to  rabataotial  compenaatfen  icata  wtudly 
upon  proof  of  cooaeqaeotlal  fnlurj. 

ATMgHM  T.  JMrmwWan  JEIm^  &  Cb  7  L.  B. 
A.  389.  lis  H.  Y.  »6;  Bendtrton  y.  Nttt  York 
Cmt.  *  B.B.  B.Co.T^'S.Y.  438;  Bt  Smt 
York,  L.  A  W.  B.  a.  fft  Hun,  161;  B»  Stw 
York,  W.  8.  A  B.  B.  Co.  S9  Huo,  609;  Bg 
Brooklm  Elm.  S.  Oo.K  Huo,  100;  Bt  Unio» 
Eln.  il.  Or.  80  N.  T.  8.  a  164;  B»  Kinf* 
County  Sn.  B.  Oo.  85  N.  Y.  8.  K  807;  BrvA 
y.  Manftaltan  B.  Oa.  36  Abb.  N.  C.  78;  0nv 
T.  MaaAaltan  Elm.  £  Cb.  SO  N.  Y.  8.  R.  BS; 
WeUhy.Smt  rorit  JBm.  £  <9b. 86  N.  Y.  8.  R. 
86;  Purdy  v.  MttropoUtan  Xln.  S.  Of.  WIS. 
Y.  8.  R.  48. 

The  meaaare  of  compenaatlon,  where  part  eS 
ao  entire  tract  ia  taken,  U  the  difference  be- 
tween tbe  actual  market  value  of  the  entir* 
tract  at  the  time  of  condenmation  and  the  mai' 
ket  Talus  of  what  will  be  left  alter  the  part 
'    be  appropriated  ia  taken  ouL 

r.  MttropoUtan  Elee.  B.  Oa.  tmra,- 

AB.  BOo.y.Lei,  18  Barb.  109;  B*  Sar 
Tork,  L.  A  W.  B.  Co.  vaA  Bf  Ifeu  York,  W. 
a.  AB.  B.  Oo.  lupra;  Bt  VHea.  C.  A  A.  V. 
BOO.M  Barb.  460;  B»  Nev  York  Ctnt.  A  B. 
S.  B.  Of.y.  Judo*,  to  Hun,  88;  Be  F\irma» 
Stnet,  17  Wend.  M9:  Mulltr  y.  Soutktrn  P.  B. 
a.  Oo.  68  Cal.  940;  0oiMinMr  y.  BiBattotim, 
188  Fa.  033;  Omtral  Land  Oo.  t.  Providenet,  1 
Hew  Eng.  Rep.  878, 10  a  I.  946;  A  tTorM  A 
JIT.  0.  a.  Go.  y.  PurM,  70  Tez.  381;  QnuA* 
BeUB.Oo.y.  MeUermU,  30  Neb.  714:  Ann- 
tytvajtia  3,  V.  B.  Oo.  y.  Oleary,  186  Pa.  443; 
WiMta  A  W.B.ae.  t.  E«hn.  88  Ean.  lOt; 
Crtmon,  0.  0.  A  S.  Y.  8.  B.  Oo.  y.  AuntmtM 
(Pa. )  10  CeuL  Rep.  840;  Beading  AP.B  Oo.  y. 
Balthatar,  13  Cent.  Rep.  ITS,  119  Pa.  483;. 
Evdienan  y.  0.  0.  A  D.  B  Oo.  «  Iowa,  866; 
JtffertonnUe,  M.  A  J.  S.  Oo.  y.  SttorU,  13  Buab, 
667;  Banaor  A  R  BOo.  v.  MeOondi,  00 Me.  390; 
Indiana,  B.  A  W.  B.  Co.  y.  AOm,  100  Ind.  409; 
Virginia  A  T.  B.  Oo.  y.  Btnry,  8  Ner.  I65j 
Dtarbom  y.  Botton,  C  A  M.  B.  Oo.WB.  B.. 
179;  Mt.  WaAingUn  Boad  Wi  Pttition,  SK 
N.  k  134;  Pagay.  ahitago, M.  A 81.  P. B.  Oa. 
70  111.  834. 

A  ptopcfftj  owner  who  baa  tbe  bare  legal 
title  to  the  easement,  and  moat  rely  upon  prea- 
ent  market  raluea  alone  for  the  meaaure  <a  hia 
compenaatlon,  can   tecdve   only   a  nombal 

A  I1117  night  well  find  that  tbe  Icaa  rna- 
tnined  b?  one  who  exerclaed  hia  lawful  right  of 
aelling  hia  own  property,  and  waa  oompelled 
becauae  of  the  prozlinltj  of  an  eleTaied  railroad 
to  accept  a  dlminiahed  price  for  it,  waa  th* 
natural  and  proximate  result  of  the  conatruo- 
lion  and  maintenaoce  of  the  railroad.  Aod  if 
they  ao  found,  there  la  no  legal  reaaon  why  the 
raliwar  compeoj  should  not  be  liable  to  mak» 
compeoaatlon  for  tbe  loaa  actualW  auatalned. 

Smier  y.  Oould.  14  Wend.  109. 

The  wroog  to  be  redreaaed  in  aucb  a  cbm  I* 
one  which  la  peraonal  to  the  owner  and  wUicb 
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rerolU  from  dlacrediltiifr  the  proper^  in  tb« 
market,  and  wUcb  accrues  oalr  wben  the  prop- 
ertj  la  brought  loto  the  market  for  aale.  It 
lieBTa  more  analogf  to  Blander  of  title  than  to 
aayoiberbntmeDdooed  Id  thebooki. 

See  Biahop,  Hon-cont.  I«w,  §  845;  La» 
MeKirutrt,  41  Barb.  18S,  4  Kerv,  taiiDoigt 
T.  CUSy,  II  Cent.   Rep.  4M.  106  N.  T.  440; 
Ltrclm  ■¥.  Chtaham,  1  Dner,  QTO. 

An  iDitance  of  a  recoTer;  \tj  an  tirattliiic 
owDer,  wbo  had  eold  taU  loia  after  the  conUmo- 
doD  of  a  railwar  in  front  of  them,  of  the  lo« 
■tutaloed  through  Ibe  teMening  of  the  {nice 
obtained,  ii  fumUhed  by^ 

ibndffwn  v.  Nmt  Tirk  Omt.  B.  Cb.  78  N. 
T.4SS. 

A  caoae  of  action  for  damage*  ahmdr  ao- 
orned  woold  not  in  any  erent'  pasa  \>j  the  deed. 

FbrUr  T.  MetropBl^an  Bin.  S.  Of.  IM  S. 
T.  284;  Sing  v.  Sfe  lork,  8  Cent  Bep.  80, 
109  N.  Y.  171;  MeFatOm  y.  Jtitntm,  72  Fa. 
S8S.  Be«  FooU  ▼.  MttropoUtan  SStt.  B.Oo.» 
N.Y.  B.  Rll». 

Other  fnstancet  of  a  recorery  for  the  dlminn- 
tlon  in  the  i»ioe  obtained  for  property  apon  a 
nle  are  found '~ 


A'M  T.  JAw  Tark  Slai.  R  Oo.  87  N.  T.  B.  B. 
aot;  Xuffori  t.  Mtbt/poUtan  Blta.  JL  Cb.  8S 
N.  T.  8.  a  01;  Mvrttmtrj.  MtuJialtiMB.  Ob. 
96  Jonea  A  B.  609. 

In  other  Statea  tnitmcttre  dedalona  may  be 
found  denying  the  right  of  one  wbo  baa  pur- 
cbaaed  land  noderendi  conditions  aa  tbta  pialn- 
fWr  did  to  maintain  an  action  for  mbetantfal 


DunUm  T.  ZbMi>,  A.  A.  A  Q.  T.  B.  Oo.  W 
Mich.  470;  Fonuroy  v,  Ohieago  AM.  R.  Ca.^ 
Wif.  (MS;  Diaon  t.  BaUtmert  4  P.  B.  Oo.  1 
Hackeya>.  0.)  78,  S  Am.  tkEDg.  R  Cn." 

LewU  7.  Wamixgion  AM.R.&.n  Rlcl 

01;  OkurA  T.  Qnnd  BapUU  A  I.B.O0.  70 
Ind.  1«7. 

Mmn.  8aek«M  *  B«Bn«M.  for  respond- 


new  Natura  Breviam,  p,  380,  aaya  that  the 
Register  oontalaa  &  writ  for  a  mates  of  land 
•nunat  the  grantee  of  other  land  fOr  abatement 
<a  a  nnteance  erected  prior  to  either  grant. 

Among  the  early  examples  of  actions  on  the 
case  iar  nuisance  are  two  which  involve  the 
points  under  consideration  and  decide  it  In  ac- 
cordance with  the  doctrine  of  Fitzherbert, 
where  the  remedy  wu  pursued  by  gvod  psr- 
vtiOat. 

Wattb(nirjM  r.  Mordant,  1  Cro.  EHs.  191; 
Betwiek  t.  Oomdtn,  1  Cro.  Ells.  402.  See  also 
PmruMedit  Cam,  0  Coke,  101. 

These  case*  go  on  the  ground  that  a  continu- 
ance of  the  nniuDce  was  a  new  wrong  or  nui- 
sance, -Upon  the  same  groood  from  theTmr 
Books  down  have  Uie  cases  proceeded,  wblcb 
have  held  that  an  action  eould  be  mnintalned 
against  the  belr  of  a  peison  who  had  levied  a 
continalDg  nuissnca 

4LiberAsBisorum,S;  JoAnmmj.Zong,  1  Ld. 
Raym.  870;  BMVtilv.  Prior,  ILd.  Raym.  718; 
Moorov.  Brovin,  Dyer, p.  810, pi.  IT;  &antv. 
AOcin.  IB  Wend.  m. 

In  Lord  Eldon's  time,  chancerr  began  to 
ULkR-A. 


It  injunctlou  agslnBt  unlsanoM  of  a 
oos  natura,  and  also  against  oooUni 
treapMMS.    In  this  Btste  the  chancellor, 
lowing  the  authority  of  Lord  Eldon,  ' 


grant 


is 


an  e^y  daj  to  exercise  a  similar  jurisdl&on. 

8eeilnu»v.  TFMifci,  8  Barb.  U7;  OunUngy, 
TVoy  /.  AN.  Fattory,  40  H.  T.  191;  OamiieU 
T.  Seaman.  68  N.  Y.  ses.  See  also  Barnhart 
r.  Painter,  i  Rawie,  82;  SCopfs  v.  firing,  10 
Ua«s.T4. 

Tbe  action  at  bar  it  not  for  a  nuisance  ac- 
cotdlDK  to  tbe  technical  language  of  the  black- 
lelter  Tawyeis,  but  for  a  conUnutng  trespass; 
but  this  makes  the  argument  against  the  appel- 
taotsall  the  strooger.lf  we  consider  tbe  origin 
and  natnn  of  the  action  of  tiie  treepaas.  Tike 
writ  of  trMpaas  Is  one  of  tbe  oldest  of  the 
formed  writ*,  breviorjirmata. 

See  Register,  p.  08,  d>  Trarugrtttioni. 

In  case  of  a  oontfnulng  trespass,  the  peisoB 
might  bring  a  new  action  everv  day. 

Malum  f.  Sew  Tork  Omt.  £H.B.B.Oe.t^ 
N.  y.  6SS;  Pond  t.  Mttropotiiam  Elev.  B.  Oo. 
Ha  N.  Y-  18«. 

Everyargument  which  can  be  made  in  favor 
of  the  role  announced  by  Ffteherbert  end  fol- 
lowed by  Barl,  J.,  in  OampMt  v.  Bmnan,  68 
N.  Y.  668,  In  an  action  for  a  continuing  nnU 
ssnce,  applies  with  greater  force  In  an  action 
for  a  oontinulng  trenisM. 

In  tbe  BroittUdt  Que,  BS  N.  Y.  £30,  this 
court  snstalned  a  perpetual  Injunction,  obtained 
by  a  pnrohaiw  m  land  abutting  on  a  publlo 
■trett  Id  tbe  City  of  Brooklyn,  restraining  the 
further  mslntesiaaoe  of  a  rsUway  In  tbe  street 
In  front  of  hts  premises,  which  was  constructed 
and  In  operation  prior  to  his  porchsse. 

Bee  Gri^wMr.  Metropolitan  SSM.B.  Oa.m 
N.  Y.  102. 

For  years  in  sll  the  lower  oouits  the  law  hsi 
been  settled  adveisely  to  the  appetlont'i  conten- 
tion. 

Ototer  Oam,  19  Jones&B.  1;  MitdieRv.  Met- 

toiilan  Slat.  B.  Oo.  66  Hun,  648;  FhoU  Oam, 

N.  Y.  8.  R.  110. 

Mr.  E.  Will«tt  Vfttt  Hm*,  slso,  for  n- 


mn! 


A  purchaser  has  tbe  same  right  as  bis  vendor 
to  recover. 

The  GonstitaHon  reoulies  compcnistion  to 
be  made  before  any  retu  eslale  can  be  taken. 
Until  tbe  money  Is  psld  railroad  oompaalea  ao- 

3 aire  no  rights  under  the  Constltutloii  and  us- 
er the  express  Movlslons  of  the  statutes. 
Laws  1800.  chap.  140,  fi  IB;  Laws  187S. 
chap,  606,  §  20;  Birth  Ave.  v.  Btrr,  73  N.  Y. 
888;  Bt  TTasAinoten  AtrJ:  Oomr».  66  S.  Y.  HO; 
Bloodgood  v.  Moltawk  AKB.Oo.  18  Wend.  10, 
The  easements  of  ll^t,  air,  and  access  pass 

deed. 

Stors  V.  Sew  Tot*  SUv.  B.  Co.  00  N.  Y,  14S; 
mUtv.  ViUi»-,8PBlge,S«;,8L.ed,141;  Okild 
V.  Chappdl,  9  N,  Y.  248;  Taylor  v.  Eopptr.  63 
N.  Y.  640:  ArTiM  v.  Hadion  River  it  Oj.  66 
N.  Y.  eai;  Qlmer  v.  Manhattan  R  Co.  18 
lo'afa  &B.  v.  Bolf  v.  Rolf.  hOa\^K,  Vila;  Ptn- 
rutWoeif «  Com,  6  Coka,  100;  Orimold  v.  Metro- 
poUtan  Elm.  R  Co.  133  N.  Y.  102;  Broietledt 
V.  SoutA  Side  B.  Q).  65  N.  Y.  220;  Ooming  v. 
Troy  I.  A  !f.  Factors,  «  N.  Y.  108;  Orippen 
V.  Soru.  40  N.  Y.  68;  Bhepard  v.  Manhattan 
R  Co.  117  N.  Y.  442;  Dean  r.  JUtrmtotitan 


Naw  ToBK  Court  or  AfPiuLO. 


Oct., 


A  person  who  *ella  property  before  cDodem- 
nation  pioceediDgs  bsTe  been  begun  cannot  re- 
cover trie  dlmlalMied  EoIllDg  v&lae. 

TaUman  v.  MetropUitan  BUt.  R.  Oo.  A  "L. 
R  A.  178. 131 N.  Y.  188;  Pond  v.  MOivpolitan 
Bite.  S.  Oo.  113  N.  T.  ISe. 


I,  J.,  deliverod  the  opinion  ot 
the  court : 

The  structure  erected  bv  defendants  in  Sec- 
ond Avenue,  in  front  of  Uie  plainliff't  prem- 
ises, was  sn  illegal  stnicture,  and  inconsist- 
ent with  the  use  of  the  avenue  as  a  public 
street.  At  the  time  of  building  the  railway 
a  trespass  was  committed  by  the  defendnQts 
upon  tbe  property  now  owned  by  the  piain- 
tiS,  altliougli  she  did  not  own  it  st  that  time. 
Such  trespsss  has  l>e«n  continued  from  the 
time  when  tite  road  was  built  up  to  the  time 
when  tlie  Jndgment  in  this  action  was  en- 
tered. By  continuing  the  trespass  tlie  defend- 
auls  laid  themselves  open  to  continuous  ac- 
tions, in  which  tlie  recovery  would  be  for 
the  damage  sustained  up  to  the  time  of  tbe 
commencement  of  each  action.  These  propo- 
sitions are  clear,  and  are  now  undisputed. 
They  have  been  settled  by  the  Slory  and  the 
UUne  Ocua,  so  familiar  to  tbe  court  and  the 
bar.  W  N.  Y.  123;  101  N.  Y.  9S.  2  Cent. 
Bep.  lis. 

As  the  structure  Is  Illegal,  and  as  it  con- 
stitutes while  it  exists  a  continuing  trespass, 
the  Railroad  Company  is  under  a  legal  obli- 
gation to  remove  it,  and  the  law  presumes 
Uiat  tbe  Company  will  do  80. 

In  an  action  at  law  tlie  owner  of  the  prop- 
arty  interfered  with  or  tresoassed  upon  can- 
not recover  damages  to  his  premises,  based 
upon  tbe  assumption  that  such  trespass  Is  to 
be  permanent.    He  can  recover  only  tbe  dam- 


entered  for  the  damages  sustained  does  not 
operate  as  a  purchase  of  the  right  to  continue 
the  trespass.  But  the  owner  may  resort  to 
equity  for  the  purpose  of  enjoining  the  con- 
e  of  the  trespass,  and  to  thus  prevent 


a  multipHclry  of  actions  at  law  to 
damages ;  and  In  such 


(.be  c 


may  determine  the  amount  of  damages  whlcli 
the  owner  would  sustain  If  the  trespass  were 
permanently  continued,  and  it  may  provide 
Uiat  upon  payment  of  that  sum  the  plaintiff 
•ball  give  a  deed  or  convey  the  right  to  the 
defendant,  and  it  will  refuse  an  Hijunctlon 
when  tbe  defendant  is  willing  to  pay  upon 
the  receipt  of  a  conveyance.  The  court  does 
not  adjudge  that  the  defendant  shall  pay 
such  sum,  and  that  the  plaintiff  shall  so  con- 
vey. It  provides,  that,  it  the  conveyance  is 
made  and  the  money  paid,  no  Injunction  shall 
■issue.  If  defendant  refuse  to  pay.  tbe  injunc- 
tion issues.  Tt  may  be  that,  in  the  case  of  a 
railRxad  actually  running  its  cars  upon  or 
through  property  of  another,  it  would  not  be 
justified  In  refusing  to  pay  upon  the  delivery 
of  Uie  conveyance,  and.  instead  thereof,  sub- 
mitting to  an  injunction.  Public  interests 
might  bavo  a  right  to  be  heard  in  that  re- 
spect. But  tt  Is  enough  to  say  that,  in  the 
18  L.  R.  A. 


cases  where  permanent  damage  Is  to  be  paid, 
there  is  a  condition  that  a  conveyance  sliall 
be  made,  and  the  defendant  thus  secures  titie 
to  the  property  used.  In  cases  where  tlie 
owner  wishes  to  actually  stop  the  further  tres- 
pass, and  where  the  defendant  has  no  le^al 
right  to  acquire  the  property,  such  condition 
would  not  be  inserted,  and  a  strict  injunction 
would  issue  upon  the  right  of  the  owner  being 
determined.  Henderfon  v.  Jlew  Tin-Jb  Cm/.  S, 
Co.  78  N.  Y.  438.  The  owner,  if  he  receive 
the  amount  of  tbe  permanent  damage,  is  by 
tbe  court  compelled  to  convev  the  interest  to 
the  defendsjit  which  tbe  defendant  pays  for 
in  that  way.  Condemnation  proceedings  ara 
tlius  avoided.  It  isconcluslvely  datermined 
that  the  trespass  Is  to  l>e  continuous,  and  de- 
fendant conciedes  it  when  It  avails  itself  ot 
tbe  condition,  and  pays  the  permanent  dam- 
age In  order  to  receive  the  conveyance.  It  Is 
only  in  this  way  that  the  owner  recovers  aa 
for  a  permanent  damage  to  bis  property. 

In  a  case  where  the  defendant  has  no  power 
to  condemn  the  property.  If  the  owner  in  that 
event  proceed  in  equity,  he  recovers  only  hia 
damage  up  to  the  entry  of  the  judgment,  and 
at  the  same  time  secures  on  Injunction  which 
prevents  the  future  trespass.  If  t^e  owner 
sue  at  law,  he  recovers  his  damages  as  stated. 
If  the  owner,  without  having  brought  any 
suit  in  equity,  sell  bis  property  at  a  loss 
caused  by  the  erection  of  the  railroad,  tbe 
question  at  once  arises  as  to  what  rights  ara 
acquired  by  the  purchaser,  and  what  claim. 
If  any,  has  the  vendor  against  defendant. 
Tbe  vendee  has  purchased  and  the  vendor  has 
sold  to  him,  in  fee  simple  absolute,  ttw 
premises  fronting  the  street,  to  which  prem- 
ises are  attached,  as  property  passing  to  him 
by  the  conveyance,  the  easements  of  light, 
air,  and  access  which  tbe  defendant  has  al- 
ready interfered  with  and  trespassed  upon  by 
the  erection  and  operation  ot  the  road.  .Sttfrjr 
V,  Nm  York  Elet.  R  Ch.  90  S.  Y.  123  [ 
Lahr  V.  Meircwiitan  Elev.  R.  Oo.  104  N.  Y. 
268,  S  Cent.  Rep.  871;  Kaiu  v.  Nta  York 
Elm.  R.  Oo.  13a  N.  Y.  184,  11  L.  R.  A-  640. 

The  vendee  finds  the  Railnud  makinr  use 
of  a  purtlon  of  bis  property  without  right, 
and  iu'the  cliaracter  of  a  mere  wrong-doer. 
That  use  depreciates  the  value  of  the  remain- 
ing part  of  the  owner's  property,  and  cause* 
him  daily  damage.  Ee  institutes  his  action, 
either  at  law  or  in  equity,  to  recover  damagsa 
up  to  the  time  of  the  commencement  of  tbs 
action  or  permanently,  and  tor  an  injunction, 
as  the  case  may  be.  and,  In  answer  to  proof 
ot  ownership  and  daily  or  poTmanent  damage, 
he  is  told  by  nay  ot  defense  that  tbe  Railroad 
Company  paid  or  is  liable  to  pay  to  hia 
vendor  the  differpnca  between  what  the  v— 


has  not  received  any  conveyance  of  any 
right  to  continue  the  trespass.  On  tbe  con- 
trary, the  vendor  conveyed  to  plaintiff  tha 
absolute  fee  simple  In  the  property,  and  all 
the  ordinary  rights  ot  ownership  passed 
with  such  conveyance.    It  was  sxt«r  audi 


1881. 
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cooTefknee,  uid  vhen  the  vendor  wu  no 
longer  owner,  that,  according  to  defendanta, 
Ibe  Company  paid,  or  became  liable  to  paj, 
bis  alleged  loes  caused  bj  aach  sale,  and 
-which  payment  or  IlBbllity  defendantg  now 
claim  bas  altered  the  Bituation  so  efiectnally. 
The  vendee,  who  obtained  the  property  at 
wbat  may  have  been  a  low  price,  luu  never- 
theless tbe  rights  of  a  general  owner  which 


paay   operates   Its  road  o 


that  act  with  respect  to  the  property  of  the 
plaintiff  is  not  in  any  degree  aSectea  by  the 
fact  that  the  plaintiff's  vendor  sold  his  prop- 
erty at  a  loss,  which  that  vendor  says  he 
BusUioed  from  the  Illegal  action  of  the  de- 
fendant. There  is  no  doubt  that  tbe  same 
easemests  which  were  appurtenant  to  the 
premises  owned  by  the  plaintiff's  vendor 
passed  to  his  vendee,  the  present  plaintiff,  by 
the  conveyance  to  her.  They  passed  because 
they  were  appurtenant,  and  the  vendor  never 
attempted  to  reserve  them,  assuming  even  that 
■neb  reservation  were  a  legal  possibility. 
As  these  easements  passed  to  the  vendee  and 
became  her  property,  as  much  so  as  the  land 
itself,  bow  Is  it  that  the  Haiiroad  Company 
baa  become  possessed  of  the  right  to  appro- 
priate such,  easements,  or  any  portion  of 
tbem,  without  payment  to  her?  Her  private 
propertv  is  taken  without  compensation  to 
ner  under  such  circumstances,  if  defendant 
have  the  right  to  permaDently  enter  upon  and 
.  use  these  easements ;  and  thus  a  constitu- 
tional guaranty  is  violated  in  her  case,  and 
■he  is  without  redress.  The  answer  to  this 
aasertion  is  made  by  the  counsel  for  defend- 
ants in  a  very  Ingenious  argument,  tbe 
foundation  of  which  is,  however,  laid  in 
what  seems  to  me  an  erroneous  application 
of  a  general  rule  relating  to  the  measure  of 
damages  in  condemnation  proceedings,  and 
from  which  it  is  arzued  that  the  real  action- 
able loss  falls  upon  the  owner  of  the  property 
when  the  road  was  built,  provided  he  sells 
his  property  lo  a  depreciated  market.  They 
claim  that  such  an  owner  bas  a  cause  of  ac- 
tion to  recover  the  loss  he  has  Bustained  by 
■  sale  of  his  property  in  a  market  depreciated 
by  the  wrongful  act  of  defendants  in  enter- 
ing upon  or  apropriating  the  easemejits  ap- 
purtenant to  such  property.  The  argument, 
of  course,  assumes  that,  if  such  a  cause  of 
action  be  made  out,  it  must  follow  that  none 
■rises  in  favor  of  a  subsequent  purchaser  who 
obtains  the  land  at  a  price  reduced  on  account 
of  the  existence  of  the  road.  Unless  the  one 
cause  of  action  exclude  the  other,  the  defend- 
ants would  accomplish  nothinK  by  proving 
the  existence  of  one  in  favor  of  the^original 

The  defendants'  counsel  assert  that  the'per- 
manent  damage  to  the  property  was  sustained 
bv  the  vendor  at  the  time  ha  sold  to  the 
pialntiff,  and  that  the  Company  is  liable  to 

Cy  the  same  to  him.  Hence  they  say  that 
'taking  from  the  present  owner  the  ease- 
ments spoken  of, — which,  when  separated 
from  the  land  to  which  they  are  appurtenant, 
■re  of  themselvea  but  of  a  nominal  value, — 
13L.RA. 


the  defendants  would  only  be  c 

pay  therefor  a  nominal  sum,  such  as  six 
cents ;  and  «s  to  the  resulting  loss  in  value 
to  the  adjoining  land  of  the  vendee,  caused 
by  the  erection  and  operation  of  the  railroad, 
tbe  vendee  has  not  sustained  that  loss,  be- 
cause she  has  only  paid  for  the  property  the 
sum  to  which  it  had  depreciated  by  reason 
of  the  existence  of  the  road  In  front  of  it. 
Continuing  tbe  argument,  the  counsel  for 
the  defendants  State  that  if  the  present  owner 
(the  vendee)  should  commence  an  action  to 
restrain  the  further  trespass  the  defcDdants 
could  at  once  commence  proceedings  to  con- 
demn the  easements,  and  that  the  rule  of 
damages  would  be  the  difference  between  the 
present  market  value  of  the  whole  property 
and  that  portion  which  would  be  left  after 
tbe  taking,  and  that  difference  would  be 
nominal  only  ;  so  that  when  tbe  present  owner 
commences  her  action  to  restrain  tbe  further 
commission  of  the  trespass  the  whole  matter 
may  be  adjusted  in  such  suit,  and  the  same 
rule  of  damages  would  obtain.  The  result 
would  be  either  that  the  defendants  would 
be  enjoined  from  further  operating  their  road 
until  they  paid  six  cents,  the  nominal 
damage  sustained  by  tbe  present  owner,  or 
else  the  bill  would  oe  dismissed  entirely,  on 
tbe  ground  that  tbe  aid  of  equity  could  not 
be  invoked  for  the  purpose  of  compelling 
the  payment  of  merely  nominal  duuages. 
'  I  course  of  argument  does  not,  as  It 
,B  to  me,  answer  the  claim  of  tbe  present 
!r  to  enjoin  the  further  trespass  upon 
her  property  unless  she  Is  paid  the  damage 
which  such  trespass  will  permanently  causa 
her.  That  damage  Is  not  merely  nominal. 
In  1880,  tbe  defendants  erected  their  road, 
and  by  its  erection  and  operation  depreciat«d 
the  value  of  the  property  now  owned  by  the 
plaintiff.  In  erecting  their  road,  they  tres- 
passed  upon   the  easements   appurl«nant  to 


acts  the  market  value  of  the  plaintiff's  prop- 
erty has  been  greatly  depreciated.  If  tbey 
were  compelled  to  resort  to  condemnation 
proceedings,  tbe  defendants  say  it  Is  tbe 
present  market  value  which  they  must  pay. 
Tbe  vice  In  this  argument  lies  in  the  errone- 
ous statement  of  the  measure  of  damages. 
In  such  case,  and  under  these  circumstances, 
where  tbe  value  has  been  depreciated  by  the 
■wrongful  entry  of  defendants  upon  the  prop- 
erty, it  Is  not  the  present  marset  value  of 
such  property  thus  damaged  that  the  defend- 
ants must  pay.  Actual  market  value  at  the 
time  of  the  institution  of  the  condemnation 
proceedings  is  usually  the -Inquiry.  But 
when  the  defendant  has  already  entered  upon 
the  property,  and  has  depreciated  its  value 
thereby.  It  is  plain  that  tbe  simple  question 
of  value  at  tbe  time  of  condemnation  is  not 
the  proper  rule.  In  SDch  case  the  inquiry 
must  be.  What  would  be  the  fair  market 
value  of  the  whole  property  at  the  time  of 
condemnation,  without  the  railroad?  and  the 
difference  between  that  sum  and  the  present 
market  value  nf  the  property  left,  with  the 
railriwl  In  existence,  woiila  constitute  the 
measure  of  damages  to  which  the  owner 
would  be  entitled.    This  inaugurates  no  new 


2Tiw  ToBx  Comx  or  Aptsau. 


mle  of  dAma^  In  coDdemDatlon  proceedlnn 
In  thli  State.  At  tbe  entry  waa  nnlawfol, 
It  li,  for  the  purpose  of  arriving  at  the  value 
of  the  property,  regarded  as  not  made,  and 
tbe  Inquiry  is,  WLat  is  tbe  present  value  of 


irlitch  cannot  be  conttnned  without  payment 
]n  full  (or  all  damage  done!  Its  ezislcnoe 
cannot  be  conaidnred  for  the  purpoae  of  dl- 
mtuiEditDg  -what  would  otherwise  be  the  pres- 
ent market  value  of  the  property.  I  tiilnk 
the  same  rule  would  bold  In  the  cwse  put  by 
the  defendant!,  where  the  cltv  or  any  other 
body  baring  tiia  power  shonld  seek  to  take 
the  owner**  property,  even  though  tucb 
owner  had  hlnuelf  purcbMed  subaequeot  to 
tht  erection  of  tbe  road.  The  city  would 
have  DO  right  to  take  the  property  from  Its 

>......^  b»«d  upon  flif 

trsspasa  which 
nguds  as  temporary.    The  luc^iry  In  tbe 


Bent  dtaracter  of  a  trssps 

aid*  as  temporary.  Tb_  —^^-j  —  — 
___e  Boppcsed  would  atlll  be,  what  would 
be  the  fair  market  value  of  tbe  property  with 
the  railroad  away?  That  sum  tbe  city  would 
have  to  pay ;  and  when  It  acquired  tbe  title 
It  would  liave  the  same  right  as  any  other 
owner  to  compel  tbe  defendants  to  dMitt  from 
their  treapasa,  or  pay  the  amount  of  perma- 
nent damage  they  caused  by  its  continuance. 
Under  this  rule  tbe  amount  which  the  pref- 
ent  owner  may  have  paid  for  the  property 
will  be  wbolly  Immaterial,  As  tbe  act  of 
the  defendants  iT)  trespassing  upon  or  appro- 

tiriating  auy  portion  of  the  property  was  un- 
twful,  any  aepreclation  in  the  value  of  tbe 
property  caueea  by  such  illegal  action  can- 
not be  reg&rded  in  flsing  the  value  of  the 
property  to  be  taken,  or  Uie  damage  to  that 
which  will  remain.  The  claim  of  tbe  de- 
fendants that  this  depreciation  in  value  was 
suffered  by  the  original  owner  when  be  sold, 
and  that  it  is  a  personal  claim  In  bit  case 
against  tbem  for  which  they  are  reiponiible, 
cannot,  as  it  seems  to  me,  be  maintained. 
Such  a  doctrine  would  do  away  with  tbe 
right  of  an  owner  of  property  to  prevent  a 


iual  owner  transfeired  the  property  to  bis 
vendee,  the  defendants  by  reason  thereof  were 
thereby  lnveflt«d  with  the  right  to  continue 
forever  tbe  original  trespass,  and  tbe  conaid- 
eration  for  aucn  license  rested  In  their  lia- 
bility to  pay  (not  necessarily  in  the  payment 
to)  tne  vendor  the  difference  between  the 
sum  which  be  actually  received  for  the  con- 
veyance of  his  land  and  that  which  be  would 
have  been  able  to  secure,  had  it  not  been  for 
tbe  acta  of  the  defendants.  Whether  such 
sum  had  been  paid  oT  not  would  be  immaterial 
BO  far  as  concerned  tbe  present  owner.  That 
would  be  a  matter  between  tbe  original 
owner  and  the  defendanta.  But  the  present 
owner,  on  account  of  the  transfer  of  the  laud 
to  him,  would  really  have  no  right  to  prevent 
tlie  treapaas,  no  matter  how  much  In  truth 
bis  property  was  damaged,  and  although  tbe 
defendants  had  no  more  title  to  tbe  property 
trespiiHsed  upon  than  they  ever  bad.  They 
could  have  no  title,  because  the  original 
own^r  transferred  it  to  bis  vendee,  and  aft«r 
anch  transfer,  of  coune,  that  owner  could 
IS  L.  R  A. 


not  again  ttsnsfer  any  portion  of  tbe  prop- 
enj  to  anyone  else.  The  vendee  took  the 
title,  and  he  certainly  has  not  conveyed  it 
to  tbe  defendants,  but,  on  tbe  contrary,  still 
retains  It  absolutely.  Thus,  with  no  title, 
Uie  defendants  have,  by  this  course  of  reason- 
ing, been  in  substance  invested  with  a  right 
to  perpetually  appropriate  property  belong- 
ing to  the  pistatiff.  because  of  a  liability  on 
their  part,  as  tbey  allege,  to  pay  a  former 
owner  certain  damages  which  lie  alleges  b* 
Buatained  by  selling  bib  property  to  tha 
plaintiff  at  a  reducedvatne  caused  by  defend- 
ants' Illegal  act.  This  mere  liability  of  tbe 
defendanta  to  reimburse  tbe  vendor  operates, 
by  defendants'  argument,  as  a  bar  to  tlM 
nghia  of  the  vendee.  If  not  paid  by  tbe  de- 
feodsnts,  the  liability  atlll  remains,  and  of 
ooune  the  bar  still  continues ;  and  thua  the 
general  rl^t  which  (ollowa  tbe  poMessloD 

'  Tty  to  protect  It  fr<»n  a  trespass  U 

D  owBM  because  the  defendants  are. 


sale.  Heretofore  abenlute  ownership  or 
legal  possession  of  property  bas  been  regarded 
aa  fufflclent  to~ enable  the  owner  to  pr^ect  it 
from  a  trespass.  It  bas  been  sufficient  to 
permit  bim  to  maintain  an  action  to  reatoaln 
Its  continuance,  even  though  he  was  fortuDat« 
enough  to  secure  the  property  at  one  half  its 
valne.  Tbe  Inquiry  fn  ineh  cases,  where  the 
owner  sought  to  reitraln  the  future  tresMM, 
has  never  been  In  regard  to  tbe  price  wbidb 
the  owner  paid,  or  whether  tbe  former  owner 
aold  at  a  loss  on  account  of  the  treapasa.  The 
inquiry  haa  been  whether  the  plalntUT  was . 
Uie  owner  or  entitled  to  the  possession,  and 
whether  tbe  acts  of  tbe  defendant  were  Ille- 
gal,    That  iiall  that  should  now  be  required. 

I  have  thus  far  referred  to  tbe  case  of  tbe 
vendee  for  tbe  purpose  of  inquiring  what 
rigbt«  appertained  to  him  as  tbe  present  owner 
of  the  property.  But  the  ailment  in  favor 
of  the  vendor,  who  owned  tbe  property  when  ' 
the  road  was  built,  and  who  sold  his  land  In 
a  depreciated  market  caused  by  the  wrong- 
ful acts  of  the  defendants,  is  not  to  my  miml 
very  strong.  In  tbe  flrst  place,  be  nad  bis 
rignt  of  action  to  recover  for  all  damage 
caused  by  the  treapaBs  up  to  tbe  time  of  ^e 
commencement  of  his  action,  and  tbe  subsa- 
quent  conveyance  of  tbe  land  would  not  in 
any  way  affect  that  right.  If  he  desired  to 
reatraln  its  further  conUuusnce,  or  to  recover 
for  tbe  permanent  damage  caused,  be  could 
while  owner  commence  and  maintain  bis  ac- 


of  uaing  the  remedies  which  tbe  law  give* 
bim,  that  was  a  matter,  legally  speaking,  of 
his  own  choice.  The  defendants  did  not 
compel  or  limit  or  restrain  such  sale. 
Nothing  that  they  did  could  be  said  to  amount 
to  any  compulsion  by  tbem.  The  law  says 
their  action  cannot  be  regarded  as  a  perma- 
nent treapasa,  for  tbe  very  reason  that  It  is 
unlawful,  and  the  law  will  not  presume 
that  an  unlawful  act  is  to  be  forever  contin- 
ued, Hia  choice  to  sell,  rather  than  avail 
himself  of  the  remedies  given  bim  by  tha 
law,  does  not  furnish  a  caua^  of  action  agoliiK 
tbe  defendanta  to  reimburse  bim  for  a  loa^ 


an. 
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•rialng  becauM  of  tbe  piesumption  lie  h>i 
IndQl^  in  th&t  tbe  trespMa  would  be  con- 
iiaooiu  and  unpaid  for.  Ho  baa  choeeo  to 
mgaid  tbe  treapaM  In  a  Ilgbt  opposite  to  that 
In  wblcli  tbe  law  legaTda  It,  and  the  low  he 
bai  suffered  therebr  is  not  one  which  tbe  law 
«an  regard  as  caused  by  the  defendaDti.  If 
-the  original  owner  thus  cbooees  to  lell  hia 
propertj  without  enforcing  those  rlgbta 
wbidi  ne  haa  only  by  virtue  of  sucb  owuer- 
•btp,  tbe  purcbsaer  at  aoy  rate  takes  his  fee, 
«iid  with  it  the  rlcfats  of  such  au  owner.  The 
right  to  enjoin  the  continuance  of  tbe  tres- 
pasa  baa  not  eacaped  by  tbe  coDvej&nce.  It 
■cannot  rest  with  the  reodor.  for  he  has  no 
longer  &ny  interest  In  the  land.  Unleal  It 
passed  to  the  vendee,  It  has  vanished ;  and 

CX  nil  coQTeysnce  by  anyone  having  the  right 
convey  has  been  made  to  the  trespasser, 
«nd  so  far  as  the  legal  title  to  the  property 
is  concerned  the  trespasser  has  no  lot  or  par- 
«el  In  it.  It  seems  to  me  the  rlfht  passed 
-to  the  vendee.  I  can  see  no  similarity  tn 
the  case  of  the  owner  of  property  who  has 
thus  sold  at  a  loss,  to  that  of  ooe  who  has 
«affiired  from  a  slander  of  bis  title.  To  start 
with,  tbere  la  in  tbe  case  at  bar  no  slander. 
And  again,  there  Is  no  malice.    The  erection 


_.  ..  s  cannot  be  twisted  into  a  BtaD( 
plainttfl's  title  by  them.  No  one  asserts 
nhat  the  defendante  built  their  road  know- 
ing thw  were  wrong-doen  or  trespaisen. 
TIlM  findings  In  this  case  subatantlally  oega- 
tlve  any  soch  idea.  The  court  finds  that  the 
coad  was  hnllt  in  oonformlty  wltb  plans 
pretcrlbed  bf  boards  of  oommissionere  ap- 
iMtnted  jxadet  leglslatlTe  authority.  It  has 
been  held  that  punitive  damagee  OUKht  not  to 
lie  awuiled  against  defeodante  for  ue  taking 
■ot  the  property  of  abutting  owners  by  the 
building  of  tbelt  road.  Poueri  v.  JfanAatlan 
S.  Co.  laO  N.  T.  178. 

In  brief,  all  the  subatautla]  facts  which 
-ccHislitnte  a  cauM  of  action  for  slander  of 
lltle  are  absent  in  this  case,  and  the  facts 
which  exist  here  have  no  analogy  to  those 
which  constitute  such  a  cause  of  action. 
The  wrong  by  the  defendants  lo  the  erection 
'Of  the  railroad  does  not  directly  or  proxi- 
mately cause  the  sale  of  the  vendor's  prop- 
■erty  at  a  loss.  The  defendants'  counsel  lays 
down  the  rule  broadly  that  "whoever,  by  a 
wrongful  act,  limits  or  testralus  another  In 
lespect  to  his  lawful  right  lo  dispose  of  hla 
property  In  the  market  to  the  best  advantage, 
Is  liable  In  an  action  at  law  for  the  damages 
-thereby  occasioned."    Without  stopping  to 

aoeation  the  accuracy  of  the  mle  which  the 
efendants  here  lay  down  as  an  abstract 
proposition.  I  think  no  case  can  be  found 
where  it  has  been  enforced  under  such  cir- 
cumstances as  this  case  presents.  A.11  the 
facts  must  be  here  token  Into  account.  It 
4nust  be  remembered  that  the  law  regards 
tbe  act  as  a  temporary  wrong  only,  and  as 
<aach  tt  provides  a  full  remedy  for  It.  It 
proridea  a  full  equitable  remedy  If  the 
•owner  choose  to  punue  It.  and  the  act  be  of 
-a  permanent  nature.  If,  Instead  of  resorting 
"to  his  legal  or  equitable  remedy,  be  chooses 
-to  sell.  It  cannot  hb  said  that  in  a  legal  sense 
te  has  been  limited  or  restrained  in  respect 
<o  his  lawful  right  to  sell  bis  property  by 


defendants'  wrongful  act.  I'L*  connection 
between  tbe  sale  and  the  alleged  cause  Is  too 
remote  and  indefinite.  It  is  not  proiimata 
or  direct.  Further  than  this,  however,  the 
right  of  action  -with  respect  to  the  damage 
inheres  In  tbe  owner  and  possessor  of  the 
land  and  It  is  by-  reason  of  sucb  ownership 
and  poaaesaion  that  the  right  of  action  accrues, 
BrotuUdt't  date.  S6  N.  T.  SBO ;  Oaming  r. 
Tnty  1.  A  N.  factorf,  40  N.  T.  181. 

A  perpetoal  Injunction  waa  sustained  in 
the  first  above-entitled  case,  which  was  ob- 
tained by  a  .purchaser  of  land  abutting  on 
tbe  street,  restraining  the  further  operation 
of  the  road,  although  It  was  operated  prior 
to  bfs  purchase.  Nothing  that  baa  been  said 
In  any  other  case  in  this  court  is  opposed  to 
these  views.  On  the  contrary,  they  are  in 
the  line  of  all  Its  previous  utterances.  The 
point  was  not  decided  in  the  Senderton  Ckut 
nor  has  It  been  decided  In  the  Lamreitct  Gate, 
against  these  same  defcndaata.  Reported  in 
iSe  N.  Y.  48S,  IS  L.  R.  A.  102.  The  ques- 
tion In  the  last  case  was  in  relation  to  the 
validity  of  the  defense  alleging  that  tha 
property  waa  used  for  the  purposes  of  a 
nonse  of  prostitution.  The  defense  waa  dis- 
allowed for  the  reasons  ataud  in  the  opinion 
of  Andrews,  J,,  and  the  rule  of  damages 
stated  In  the  UUne  Out  waa  reiterated,— that 
of  diminished  rental  value. 

The  case  of  KiTig  v.  Nmt  Tork.  103  N.  T. 
171,  S  Cent.  Rep.  80,  simply  held  that  the 


though  before  the  award  t 
the  original  owner  had  convoyed  the  premises. 
This  was  upon  the  ground  that  the  Statute 
authorizing  tbe  taking  contained  an  adequate 
and  certain  method  for  raiaiiiK  the  money  on 
the  part  of  the  city  to  pay  for  the  taking, 
and  that  when  the  possession  was  taken  by 
the  city  under  tbe  Statute  It  was  a  legal  poe- 
seaaion,  and  the  awaiil  which  waa  subse- 
ouently  made  paid  for  the  title  at  the  time 
tne  possession  was  taken,  and  that  was  In 
the  original  owner,  who  oonveyed  before  the 
award  was  made.  The  TaUntan  Gate.  121  N. 
Y.  110,  8  L.  R.  A.  178,  does  not  assert  or  as- 
Biime  that  the  plaintiff  could  recover  for  tbs 
diminished  rental  value  for  a  term  any  por- 
tion of  which  was  In  the  future.  The  recov- 
ery in  that  case  had  been  allowed  tor  a  pos- 
sible use  of  the  premises  which  the  plaintiff 
bad  not,  in  fact,  attempted  to  make,  and  ths 
possible  profits  for  such  possible  use  we  held 
ne  was  not  entitled  to,  I  have,  as  Is  seen, 
alluded  to  but  a  few  of  the  many  cases  cited 
hy  counsel  in  the  very  elaborate  briefs  sub- 
mitted to  us.  I  have,  however,  read  tbem, 
and  I  (eel  confldent  that  nothing  is  laid  down 
herein  which  is  opposed  to  anything  hereto- 
fore decided  by  this  court. 

miat  the  ultimate  rights  of  lessor  and  les- 
sees, against  defendants,  may  be,  we,  of 
course,  do  not  decide  in  this  case.  Their 
rights  are  not  before  us.  Whether  tbeie  la 
or  is  not  any  distinction  between  the  rights 
of  a  vendor  In  fee  and  those  of  a  lessor,  is 
not  the  question,  and  we  do  not,  therefore, 
argue  it. 

All  concur. 


Iowa  ScFSKini  Codbt. 
IOWA  SUPREME  COURT. 


WfUlsm  J.  LEHP 

Sixtm  FULLERTON,  Sheriff,  etc.,  Appt. 
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1.  RvplarlawUlBOtlleforrooililntkeluuidi 

'«!  KUerUfbr  virtue  Ota tearohwamnt  In  pn>- 
oeedlDgi  to  deolara  a  f orf  eltute,  even  It  they  are 
In  tlie  orfglnal  packatM  In  wblch  the^  were 
brougbC  Into  the  State  aad  tbe  pl^ntlE  li  thare- 
foieenUUeato  have  themiestoredtablipoMea- 


ID  prDWedlnsB  tor  tba  forfeltura  of  Booda  oannot 
be  Inqnlied  Into  to  replerln  for  the  soodi  acaiott 
ttaedmUL 

(JiU]el,ueu 

APPEAL  br  defeadant  from  a  Indgroent  of 
the  District  OouTt  for  Dee  Moloes  County, 
In  favor  of  plaintiff  In  an  action  bronght  to  re- 
T  poBsesdoD  of  certain   personal  proper^. 


Tlie  facts  are  atated  in  tbe  opinion. 

Metr*.  NawmaA  *  Bl*k«,  for  appelUnt: 

Tlie  replevlo  proceeding  vas  disorderlj 
ivliliout  Hupport  of  any  itatute  nbatever,  glar- 
ingly illegal,  and  vaaln  contempt  of  the  decis- 
hma  of  this  court  (BlaU  t.  Bairit.  88  Iowa, 
£46;  P^nkv.  Jtrael,  B  Iowa,  463),  and  of  tbe 
United  States  Circuit  Court  for  the  Southern 
District  of  Iowa. 

Senior  t.  Pieme,  SI  Fed.  Rep.  0S3. 

Where  personal  property  has  been  sdied 
under  a  legal  writ  from  a  court  having  juris- 
diction, luch  property  cannot  tie  replevied  by 
Ibe  owner. 

lUd. 


Where  liquors  were  seized  under  Karck 
wsrroni  they  could  not  be  replevied. 

.M(»*  T.  Iirail.  tupra;  GooUy  t.  DavU,  M 
Iowa,  188;  btaU  ▼.  BarrU,  tupra;  Weir  » 
AUsn,  47  Iowa,  488;  Frit*  v.  Bireh,  49  Iowa, 
BSt;  TTumpioity.  Button,  14  Johns.  84;  Kei' 
togg  y.  GAvrehiB.  2  N.  H.  412;  Fruman.  y. 
Bow.  6S  U.  B.  24  How.  450,  le  L  ed.  740^ 
DtMhler  t.  Dodge,  57  U.  8.  16  How.  «^  14  L. 
ed.  1084;  Mvegraee  t.  BaU,  40  He.  4»8:  Qrif- 
jtih  V.  Smith,  S3  Wis.  646. 

Mr.  B,  la,  aimmgvw,  for  appellee: 

Tbe  action  of  replevin  can  be  ni;;int)iii>e(t 
upon  the  facts  involved  In  this  case,  and  Is  th» 
proper  remedy.  The  petition  of  appellee  con- 
tains all  the  requiremenla  of  tbe  Code,  pro- 
scribed for  actions  in  replevin. 

McClain'a  Code.  1888.  %  4453;  Fria  t.. 
FonA,  m  Iowa,  850. 

The  law  under  which  tbewarrant  was  issued 
being  onooostitDtional,  the  search  warrant 
therefore  furnished  no  authority  for  tbe  reten- 
tion of  the  property. 

Oooleg  V.  Davit,  84  Iowa,  180. 

Replevin  will  li«  if  tbe  property  is  not  right- 
fully held  by  the  officer  under  the  writ,  anA 
tbe  question  of  the  wronitful  detention,  Uiere> 
fore,  la  ilie  gist  of  the  action. 

8laU  V.  ffairit,  88  Iowa.  24S;  Armet  t. 
Lendnim,  47  Iowa,  B87. 

In  the  case  at  bar,  the  law  under  which  th» 
pretended  warrant  was  Issued,  and  under 
which  the  seizure  was  made,  is  un constitution- 
al and  has  be«n  so  declared;  therefore,  th» 
process  or  warrant  under  which  the  seiEure  ba 
question  was  madc_  U  void  and  this  action 


Korm.—lUtAtvta  wflt  not  lit  for  proptrly  In  Ugal 

At  oommon  law,  property  In  tlie  otiBtod;  of  an 
offloer,  under  a  v^ld,  lecal  proceas.  oould  not  tie 
ttaeiubjeot  of  replevin.  Bmltb  v.  HuntlnBtoa.  8 
H.  H.  T8;  Perry  V.  Riohardson.  a  Gray.  Bid;  Gardner 
T.  Campbell.  16  Jobns.  *0l;  Pott  v.  Oldwlne,  7  Watta. 
ITS;  Gist  V.  Cole.  B  Nott  *  MoC  L.  IM;  Grifflth  v. 
Smith,  2S  Wis.  SU:  Half  ord  v.  Hyde.  86  Qa.  93;  Good- 
rich V.  Fritz.  4  Ark.  fi2&;  Freemao  v.  Howe.  «6  U.  S. 
H  How.  4fiO.  la  I^  ed.  7*9:  CbrroU  v.  Hiuney.  81  N.  a 
m-.  Lathrop  v.  Oook.  11  Me.  414. 

But  In  order  to  exempt  property  Irotn  selsnre 
under  a  writ  of  replevin.  In  lucb  a  case.  It  must  be 
held  tiy  a  valid  proceae.  and  tbe  rule  does  not  ap- 
ply If  the  law  under  whloh  tbe  Srat  process  Issued 
Is  uncoDsUtutlonal.   Cooley  v.  Davis.  84  Iowa,  U8. 

And  U  It  Is  apparent  on  the  faoe  of  tbe  prooca 
that  It  was  Isnied  vltboDt  Jurlsdlotlon.  It  would 
not  proteettbe^toods  taken  tbereon  from  ■  writ  of 
(epievln.    Wood  v.  Orser,  :!S  N.  Y.  848. 

Goods  in  custody  of  the  law.  or  held  by  an  oCBcer 
or  by  soy  legul  prooeas.  are  not  ordinarily  the  sub- 
Jeot  of  replevin.  Any  ottempt  tO  Interfere  with 
tbem  was  formerly  retrarded  as  a  cont4?mpI.  and 
paolahed  severely,  Cobbey,  Replevin.  (29B.  citing 
1  Chltty.  FL  1S4;  FhUllpa  v.  Harrlas.  8  J.  J.  Mersb. 
128;  FUDk  v.  Igisel,  S  Iowa.  4fiO:  Cooley  v.  Davis.  84 
Iowa,  128;  FoweU  v.  Bradlee.  S  GUI  ft  J.  tSO;  Ha^n 
T.  DeueU.24Ark.  216;  Goodrich  v.  Fritz.  4  Ark.  6£S; 
Allen  T,Htaplea,a  Gray.  ttS;  Beers  v.  Wuerpul.  SI 
Ark  STB,'  Bhearlek  v.  Huber.  8  Blno.  4;  Mofkbd  v, 
Craijr,  Hardin,  1(0:  Hall  v.  Tuttle.  2  Wend.  478;  Mo 
Leod  V.  Oat^  80  N.  C.  887;  Jeuoer  v.  JoUSe,  « 
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Johna.S84;Buokleyv.  Buckley.)  Nev.87D; 
r.  Pagv,  S  Wis.  fl;  Reeslde  v.  Flscber,  S  liurc  A  U. 
SSO;  Spring  v.  Bourland,  11  Ark.  858;  Watson  v. 
Todd.  S  Mass.  BTl;  Uulbolm  v.  Cheney,  Add.  801^ 
Qoodheart  v.  Bowen,  8  IlL  App.  S7S:  Badlam  r. 
Tuoker.  1  Plak.  889:  Brownell  T.  Uancbeeter,  Id. 
284;  umiken  t.  Selye.  S  Hill,  ASS:  Squirm  v.  Smltb. 
10  B.  Hon.  88;  OramweU  v.  Owtnga,  T  Harr.  ft  J.  6^ 
Musffrave  v.  Hall,  40  Me.  488;  Armel  v.  Lendrum,  ff 

It  was  undoubtedly  well  settled  at  oommon  law, 
even  with  r«epect  to  oourts  aittlag  uoder  the  samv- 
general  JurlRdlctJon,  that  tbe  custody  of  property 
by  one  couit  under  lefral  prooeeB  could  not  be  dis- 
turbed by  the  authority  olany  other  court  of  oon- 
ourrent  Judloial  power.  See  Payne  v.  Drewe,  4 
bst,  889;  Evelyn  v.  Lewis.  8  Hare.  *Tk  Noe  v-  Gib- 
son. T  Paige.  SIB.  4  L.  ed,  I6£. 

This  prlQolple  has  tieen  modified  by  the  leglala- 
tlOD  of  Iowa  with  retpeot  to  dvU  actions  la  Ita  own 
□ourts.  Tbe  Code  of  Iowa.  1 332ts  provides  that  tbft 
action  of  replevin  may  be  under  certain  olronm* 
Itanoea  maiotalned  for  property  in  the  poesesaloa 
oranoffloerholdlnglt  by  legal  process. 

Hooey,  credits  and  property  are  in  the  enitody 
of  the  law  when  beld  by  eieoutorsi  admlnMratois 
guardians  and  like  quasi  offloeis.  In  tbelr  r^rcasp- 
tatlve  and  administrative capaol^.  Theyoreae- 
oouotable  to  courts  for  what  they  administer.  aitS 
there  la  ordloarlly  the  same  reason  tbat  tbe  law> 
custody  of  tbe  tbinas  and  credits  should  not  be  dis- 
turbed In  their  hands,  as  there  ti  for  non-disturb- 
ance Id  the  hands  of  a  shorlff  or  other  offlcer.  Rotb 
V.  Bocard,  3!  La.  Ann.  ttOi  Brooks  T.  Oook,  ■  XSM. 
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6.  4«5,  81  L.  «d.  700;  Uitt  v.  Bardin.  18SU. 
8.  100,  U  L.  ed.  1S8.  Bee  CMom  t.  Bank  tg 
V.  8.  32  (T.  8.  9  Wheat.  788. «  L.  ed.  SOI 

The  offlclal  acts  of  a.  jualice  of  the  pe>ce,  to 
be  T«lid,  murt  be  In  accordance  with  the  pro- 
Tuioiis  of  the  statute  from  which  be  deriTes  hii 
le^l  and  official  eziateuce. 

Cook  T.  United  8tatt$.  I  Or.  Qneae.  42. 

EreD  had  appellee  coDteoted  to  an  adjonin- 
ment,  the  Instioe  would  have  loac  JorlMlctioD 
overthecnbject  matter  of  the  niiL  Juriadlc- 
lion  OTcr  the  "anbject  natter"  cannot  be  con- 
ferred by  csonwDt. 

Bogar  r.  JfoMV,  43  Iowa,  544;  mimilton  t. 
Eilihoum,  46  Iowa,  74;  MeMearu  r.  dtmmvn, 
51  Iowa,  691;  ^ndi  t.  Fitp.  70  Iowa,  483. 

Tbfa  la  not  a  collateral  attack  upon  the  pre- 
tended judCTDent  of  the  jiutice,  bnl  la  a  qnea- 
tkm  of  JuTtodtctlon  which  ii  nevei  waived,  (ud 
can  be  raised  at  any  time. 

Moort  V.  Bemet,  47  Iowa,  81;  Brown  r.  Da- 
rn: 69  Iowa,  641. 

A  seizure,  if  valid  originally,  must  be  fol- 


■eizora  becomes  a  nnllitj. 

Jottfa  S^utida,  38  V.  S.   10  WheM.  813,  « 
L.  ed.83B. 


.  delirered  tht  opinion  of 
the  court: 

In  the  year  1889  plaintiff  was  a  brewer, 
sngaged  Id  bualnesi  Id  8t.  Louf*.  In  Hay 
of  that  year  he  shipped  from  St.  .Louis  to 
Burlington,  consigned  to  himself,  a  car-load 
of  beer.  Hii  ^(ents  at  Burlington  were 
Wertbmueller  ft  Bode.  After  the  car  con- 
taining the  beer  had  been  placed  on  a  side 
track  at  Burlington,  it  was  opened  by  the 
agents  named,  but  on  the  ISth  day  ol  May, 


before  tbo  beer  bad  oeen  removed,  and  whtla 
it  waa  In  the  original  caska  in  which  it  had 
been  shipped,  a  part  of  it,  including  that 
In  controveny,  was  seised  by  the  defendant, 
as  sheriff,  by  virtue  of  a  search-warrant 
IsBued  under  the  provisions  of  section  1S44 
of  the  Code.  The  irifonnation  on  which  tha 
search-warrant  was  issued  charged  that  tbe 
Intoxicating  liquors  which  it  described  wen 
owned  by  Werthmueller  ft  Snde,  After  de- 
fendant made  bis  return  on  the  search- 
warrant,  the  justice  of  the  peace  who  bad 
issued  It  caused  notice  to  be  given  to  Wertb- 
mueller &  Ende,  and  to  all  others  whom  It 


they  had.  why  the  liquors  seized  should  not 
be  forfeited.  On  the  day  fixed  for  the  hear- 
iQKplaintlB appeared  in  the  justice's  oouiL 
and  died  a  pleading,  in  which  he  alleged 
that  he  waa  the  owner  of  the  proputy  In 
controversy;  that  it  waa  ahipped  fromHlt- 
souri  to  Iowa,  and  seized  by  tJke  aberiff  wblla 
in  the  original  packages,  and  before  it  bad 
been  delivered  by  the  railway  company  ;  that 
It  had  not  been  sold,  nor  kept  for  sale,  in 
violation  of  the  Laws  of  Iowa.  On  the  16th 
day  of  Hay  this  action  was  commenced,  and 
the  property  in  controversy  was  surrendered 
to  the  coroner.  After  the  plaintiff  In  this 
action  had  filed  the  pleading  described  In 
justice's  court,  the  State  moved  for  a  con- 
tinuance, and  as  ground  for  the  motion 
thowed  that  this  actuin  bad  been  commenced, 
and  that  the  property  seized  by  the  sheriff 
under  the  search-warrant  had  been  taken  from 
him  and  waa  not  at  that  time  under  bis  con- 
trol, nor  subject  to  the  order  of  the  court. 
The  court  thereupon  snstaioed  the  applica- 
tion, and  continued  the  case  until  November 


»■:  Connnerola]  Bank  v.  Neall?.  30  He.  4IS:  Haiuon 
V.  Batler,  tB  He.  U:  Foroe  v.  Broira.  SS  N.  J.  Bq. 
IIS:  Conway  v.  Armlngtoii.  11  R.  I.  llS;  Davis  v. 
Drew,  A  N.  H.  a9:  Bank  of  Ctaeater  v.  RalstocTFa. 
Mt;  Parker  v.  Donnallj,  t  W.  Ta,  etS:  Thorn  v. 
Woodruff,  (  Ark.  16:  Towler  v.  UcClelland,  K  AA. 
188;  Post  T.  Love.  IB  Pla.  SSt;  Hock  r.  Etos,  IS  Ala. 
M:  MoCreniT  v.  Topper,  10  Fa.  US. 

It  Ii  laid  down  as  a  well-eetabllabed  principle, 
that,  wbenever  property  ha*  been  aelwd  bv  an  of- 
ficer of  ilie  oourt,  bj  virtue  of  ta  prooess,  the  prop- 
•rtr  Is  to  be  oonsldaKd  is  In  tlie  cnstodr  (it  Uie  oouit 
and  under  Ha  oootrol  for  Uie  tUne  belua;  and  no 
otharcourthasarlKhttolnlerfere  with  that  posse*- 
■loDiUaka  It  be  some  oourt which  mar  haveadi- 
lect  Bupervliorr  control  over  tbe  court  whose  pioc- 
esi  has Bnt  taken  poBcaslon,  or  some  superior  joils- 
diction  in  tbe  preinlWB.  Buokv.Oolbatb,  TOU.  9.S 
WBU.3U,UIj.ed.»).  SeealsoHaBanv,Lucas.aan. 
&10Pet.«n,l)L.ed.4n]:  Freeman  v.  Howe,  SSC.B. 
M  How.  tfO.  18  L.  Bd.  740;  Wataon  V.  Jones,  SD  U.  B. 
U  WalL  ms,  20  L.  ed.  «eS:  Noe  v.  Olowin,  T  FaiKe, 
DS,4L.ed.BI«. 

It  tiaa  been  held  that  property  In  tbe  handsofa 
xamlitaee  ii  m  tbe  custody  of  the  law,  and  that  an 
offlcer  has  no  right,  alter  tbe  ^rolsbnieDt,  to  take 
the  property  from  the  garnishee.  DennWoun  v, 
Ifew  York  Crolon  1 8.  I^uoet  Co.  *  I*L  Ann.  788. 

Inreneral.Boodslnthecuetnly  of  the  law  can- 
not be  replevied,  even  If  the  eiaoutlon  hags  been 
paldandntlaOed.  If  the  oncer,  upon  an  execu- 
tion aaalnat  A,  aelies  Uie  Roods  of  B,  the  latter  may 
bring leple via.  Or,  If  theJudgmeDtwaa  void  for 
want  of  lurladlatlon,  replevlii  Ilea  S  Bstee,  FL 
ItUL 
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To  oonatltuta  a  valid  levy,  tbe  offloer  must  briiv 
his  property  nnder  dominion  andoontmL  This  ha 
cannot  do  while  It  li  In  the  bands  of  anotbar  oHleer 
nndarlevT,  for  he  could  not  lawfully  obtain  any 
dominion  over  It  whUe  tbna  la  cnitody  of  tbe  law. 
BeymouTV.  Newton,  IT  Hun.K. 

Inacoordanoe  with  the  prmolple  itated  la  tba 
preceding  casee.  It  Is  held  that  property  once  levied 
on  under  a  valid  eiecutlon  remains  <□  the  custody 
of  the  law,  and  it  la  not  liable  to  be  taken  by  an- 
other exeoutlou  In  the  band)  of  a  different  ofloer. 
and  especially  by  an  offlcer  aotlng  under  another 
Jurisdiction.  Hagao  V.  Luaai.SSU.  8.10Pet  UO.f 
L.  ed.  470:  Taylor  v.  Oarryl.  fll  U.  B.  »)  How.  tat,  U 
I.  ed.  1(SB;  Clymer  v.  WlUto,  8  Oai.  WB;  Thompson 
V.  Brown,  IT  Pick.  Wt  Kidder  v.  Oioutt,  10  >£e.  «l. 

Btaum  for  Chei'ul& 

Thti  principle  Is  Mid  to  be  eeeential  to  tbe  dignity 
and  juit  authority  of  every  court,  and  to  the  oom- 
Ity  whlnb  should  rwulate  the  relatlODS  between  all 
oouria  of  oononrtent  Inrlsdlotloa.  A  departui* 
fromit  woald  lead  to  tbe  utmost  oonfusion.  andta 
endlcM  strife  between  conourreat  Jurisdiction  d»- 
rlvlag  their  iKiwers  from  the  lame  source;  but  tbe 
oonseQuenoes  of  such  a  departure  would  be  alU] 
more  dlaaaCrous  la  tbe  cooBlot  of  Jurlsdlotlon  be- 
tween courts  wboee  powers  are  derived  from  eo- 
tlTelydlfferentsouroea,whll«tbelr  Jurisdiction  Is 
oonourrent  as  to  the  partJci  and  the  subject  matter 
ortheioit.  Buck  V.  Colbath,  to  D.  8.  8  Walk  tak 
311,181.  ed.n7.  no. 
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B,  ISN,  "to  snable  thsdlstrlet  ootuttomoke 
•ome  ■djodfcatloD  In  the  replevin  lult."  It 
was  further  ordered  that,  If  the  niU  should 
be  ftll]  pending  at  the  date  to  which  the 
cause  was  contmued,  then  it  should  be  sub- 
ject to  a  fiuther  omti  nuance,  on  the  request 
«f  the  State.  On  the  5tb  dar  of  NoTember, 
1889,  th^cause  was  continued  to  the  next  daj 
by  the  Justice,  on  account  of  the  general 
election.  On  Uie  6tta  dnj  of  Novemlier,  there 
bnlng  no  appearance  by  the  clatmants.  the 
Dpertf  In  controveraj  was  adjudged  to  be 
feited.  When  the  coroner  attempted  to 
serve  the  writ  of  repleTio.  the  sheriff  at  flrM 
refused  to  aurrender  the  propertv.  Thereupon 
•n  applicalion  wai  made  to  Che  court  from 
which  the  order  issued,  which  recited  the 
refusal  of  the  sberlfl  and  aaked  that  he  be 
required  to  show  cause  why  be  should  not  be 
punished  For  contempt.  The  court  upon 
that  application  ordered  the  sheriff  forthwith 
to  deliver  to  the  (Mroner  the  property  In  con- 
troversy, and  that  order  was  oDeyed.  The 
defendant  asked  the  conrt,  by  motion,  to  can- 
cel that  order,  bat  the  motion  was  overruled. 
In  September.  1889.  the  defendant   filed   his 


menced  to  a  jury.  After  all  the  evidence 
bad  been  Introdutied,  the  defendant  asked  the 
court  to  direct  the  Jury  to  relurn  a  verdict 
for  him.  but  was  refused.  The  court  then, 
upon  its  own  motion.  Instructed  the  Jury  to 
return  a   verdict   for   plaintiff,    which   was 

1.  The  plaintiff  contends  that  the  law  under 
which  the  selsure  was  made  by  defendant  Is 
unconstitutional,  and  relies  upon  the  case  of 
Leifg  V.  Sardin,  18S  U.  8.  100,  84  L.  od. 
138,  as  sustaining  his  claim.  In  that  case 
the  Supreme  Court  of  the  United  States  held 
that  a  cltiien  of  one  State  has  a  right  to  im- 
port intoxicating  liquor  into  another  State, 
and  there  sell  U  in  orleinal  packages,  not- 
withstanding a  prohibition  of  the  statutes  of 
the  8tat«  Into  which  the  tlouor  was  imported  ; 
and  Id  which  it  was  sola.  So  far  as  such 
Statutes  prohibit  transactions  of  that  kind, 
they  were  held  to  be  In  conflict  with  the  Con- 
■titutlon  of  the  United  States,  and  therefore 
Told.  But  It  was  not  held  that  a  State  may 
not  enforce  Its  police  regulations  against 
traffic  In  liquor  which  Is  not  in  the  nature 
of  interstate  commerce.  The  State  has  the 
right  to  enforce  sucb  regulations,  and  one  of 
the  means  provided  Is  a  proceeding  by  search 
warrant,  such  as  was  adopt£d  in  regard  to  the 
liquor  in  controversy.  Il  may  be  conceded 
that  such  liquor  was  prohibited  from  forfeit- 
are  by  reason  of  the  rule  announced  In  the 
ZeitI/  Gate,  and  that  upon  the  final  hearing 
before  tbejustlce  Itahouldhave  been  restored 
to  plaintiff.  But  the  object  of  the  proceeding 
was  to  ascertain  If  a  law  of  the  State  was 
being  violated,  not  to  declare  forfeited  prop- 
erty which  was  not  subject  t«  its  provisions. 
In  such  a  case.  If  the  court  errs,  the  party 
aggrieved  has  the  right  of  appeal.  The  pro- 
ceeding cannot,  however,  be  Ignored  nor 
treatedasanullitj.  It  la  a  duly  constituted 
ISI1.R.A. 


of  the  state  Isws,  and  the  decision  of  the 
court  ia  binding,  a*  tn  other  cases.  It  follows 
from  what  we  have  said  that  the  search  war- 
rant was  properly  Issued,  and  the  propertv 
in  controveiay  was  rightfully  in  the  bands 
of  the  defendant  when  this  action  was  com- 
menced and  the  writ  of  replevin  was  issued. 

It  was  said  in  Fank  v.  Inael.  5  Iowa,  4S0, 
tbatliqnors  seized  by  virtue  of  a  search  war- 
rant Issued  under  a  statute  substantial  )y  the 
same  as  section  lOU  of  the  Code  could  not 
be  replevied.  That  decision  was  anproved 
in  ataU  V.  mrria,  88  Iowa,  348.  It  was  said 
in  the  case  last  cited  that  the  writ  of  re- 
plevin was  not  a  lawful  process  for  taking 
propertv  from  tlie  poaseaslon  of  an  officer 
rightfully  holding  it,  under  a  writ  properly 
Issued  in  a  criminal  proceeding.  We  con- 
elude  that  the  writ  of  replevin  was  wronic- 
(ully  suedoutin  thlicoae,  and  that  the  court 
bad  00  power  to  cure  the  defect  by  ordering 
the  sheriff  to  deliver  the  property  in  ques- 
tion to  the  coroner. 

%.  It  is  urged  that  the  action  of  the  Justlc« 
In  continuing  the  proceedings  in  connection 
witii  the  search  warrant  from  May  94  to  No- 
vember ti,  1869,  was  unauthorized,  and  that 
trr  so  doing  be  lost  Jurisdiction  of  the  case. 
When  this  action  was  commenced,  the  jus- 
tice's court  had  jurisdiction  of  the  property 
In  controversy.  It  was  in  the  custody  of  tha 
law,  subject  to  the  further  order  of  that 
court,  "nie  proceedinffs  of  that  court  wnra 
entirely  regular,  until  after  plaintiff  had 
appeared  and  pleaded.  When  be  entered  his 
appearance,  the  court  hod  complete  jurisdic- 
tion of  both  the  person  and  property  of  the 
plalntiif  in  this  action.     If  it   exceeded  Its 


remedy  for  correcting  the  error  by  dir 
ceedlngs.  We  cannot  In  this  action  Inquire 
Into  that  question.  In  our  opinion  on  the 
undisputed  evidence,  the  motion  of  defend- 
ant for  a  verdict  In  bis  favor  should  hav« 
been  sustained. 

8.  The  petition  alleges  that  the  value  of 
the  property  in  controversy  is  $900,  Tha 
answer  alleges  that  il  Is  worth  more  than 
that  sum.  On  the  trial  defendant  conoedrd 
that  it  was  of  the  value  alleged  in  the  peti- 
tion. Evidence  was  given  on  behalf  of  plain- 
tiff to  the  same  effect.  The  defendant,  in 
his  motion  for  a  verdict,  asked  that  the  value 
of  the  property  be  flied  "at  the  sum  testified 
to."  Since  tbiere  was  practically  no  dUnute 
as  to  the  value,  defendant  was  entitled  to 
judgment  for  (200. 

T/iejudffmmt  of  tha  JHttriet  Oourt  U  ra>«rmd, 
and  the  cause  le  remanded,  with  directions 
to  that  court  to  render  judgment  in  favor  of 
defendant  for  the  amount  stated,  with  in- 
terest thereon  at  0  per  cent  per  annum  from 
the  date  of  its  former  judgment,  and  CMts. 

Rehearing  denied  October  98,  1891. 
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o  raolidm.  Iminove,  and 
aooupr  Um  tand  tuboMnsed  byahaUow  w»ter,  t>e- 
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orenM  to  tba  platctu.  *bA  tbe  «M«r  bavliw 
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paifan  rlglit  to  teoUlm  and  oaa  the  pli 
and  rtraeta  In  the  wntar  Old  not  ntt 
Nook  ttins  conTBTed  m  Inoldeat  then 


APPEAL  bj  complainant  from  a  Jadnnrat 
of  (be  Dlslrlct  Court  for  St.  Lonts  CMontj' 
Id  favor  of  defendanta  in  an  action  brougbt  to 
eDJ<^n  Ibe  fllUng  In  of  certain  land  covered  bj 
mt«r  If  ing  between  complaiaant'i  land  and 
the  deep  w&len  of  Lake  Superior  or  the  Baj 
of  Dulath.     A^ftrmei. 

The  facts  are  eiatod  in  the  opinion. 

Mr.  Wllll&M  W,  BUUoB.  for  appellsat: 

Land*  ^nadaaltT  and  Imperceptibly  denuded 
and  submerged  07  the  sction  of  narlgable 
natrra  cease  to  be  private  propertj  as  a  part  of 
the  bank,  and  becoiue  public  proper^  a*  a  part 
of  the  bed. 

The  ttieorj  tbat,  as  the  respondent*  were 
fonner)]r  the  owners  of  block  1 10.  by  title  which 
extended  lodeflnlteljdownward  toward  tbe  cen- 
ter of  the  eaitb,  tb^  must  still  be  the  owners 
of  It,  notwithatandintr  ibst  its  surface  has  lieeD 
washed  kwsr,  wm  decently  buried  more  than 
two  haodred  years  ago,  and  the  docUioe  of  al- 
Invion  or  accretion  Is  the  grass  which  grew 
opon  It*  grave. 

It  was  precisely  upon  this  ground  tbat  the 
poaaiblllty  of  actjutrlnft  title  by  accretion  or  re- 


Tbere  could  b«  no  right,  either  of  alluTlon  or 
nliction,  until  the  inaccuracy  of  this  reasoning 
mta  confessed.  The  rights  of  alluvloo,  relio- 
tkm  and  eroiioD  are  sirlctly  correlatire. 

There  is  no  possible  prncesa  of  reasoning 
which  tustifles  or  establisbea  any  one  of  them 
which  does  not  Justify  and  establish  ail  of  them. 


•Bead  notes  br  DiOEnteoir,  J. 


amone  all 

men.  The  principle  upon  which  the  rlj^ot  is 
placed  Is,  tbat  the  proprietor  of  land  bouaded 
by  a  river,  being  exposed  to  danger  from  its 
floods,  is  entitled  to  incrsment  which,  from 
the  Bwue  cause,  may  be  gradnally  annexed  ta 
IL" 

Another  accepted  basis  of  the  right  of  accrn- 
tlon  and  reliction  is  that  suggested  by  Black- 
stone:    Jh  Minimi*  non  eurat  itx. 

9B1.  Com.  903.  SeealsoZonf  AUngerio  A 
HiOl  itB.&.Co.&  Mm.  A  W.  887;  ?^r  v. 
Wrioht,  L  B.  4  0.  P.  Div.  488. 

The  most  searching  examlnatioD  will  fail  to 
dlscloee  any  Judicial  dedsion  or  lezi-book  in 
tbe  EngUsn  language.  In  which  ibe  doctrine  of 
tbe  loss  of  title  oy  erosinn  baa  been  questioned 
wllhlD  the  last  two  hnndred  years. 

See  a  HI.  Com.  S6S;  Callis,  Severs,  Dl,  53; 
Phear,  Bights  of  Water,  48;  Coulaon  A  Forbw, 
Waters,  p.  28;  8Eent,Com.  4811;  Gould,  Waters, 
g  IGSi'^ler, Boundaries,  p.  03;  Hall,Bea  Shore, 
pp.  108-184;  9  Hall,  Law  Journal,  pp.  826, 
8.U,  &H,  SSTi  5  Hall,  I^w  Journal,  pp.  I6O, 
160,  lei,  162;  Vatlel,  Law  of  Nations,  bk.  1, 
chap.  22,  §a76;««AuU(eiWiif  RO).  GHees. 
ft  W.  887;  SeraUan  v.  Brotcn,  4  Bam.  &  C.  4H6; 
Duniap  V.  SttUcnt,  4  Mason,  849;  Camdan  S 
A.  L.  Co.  V.  LippineaU,  46  N.  J.  L.  40tf-417; 
iftifl  OrUani  v.  Unitad  State*.  8S  U.  8. 10 1'eL 
662-717, 9  L.  ed.  573-G94;  Q«m*h  ▼.  OciigA,  48 
N.  H.  9;  BteeU  v.  Sancha,  72  Iowa,  66;  WtUa 
r.BaiUy.  eGCoDD.2«3. 

It  WHS  once  considered  with  ntference  tobotb 
aDuvion  and  gradual  reliction,  that,  except  in 
cases  of  local  caalom,  they  existed  only  In  (he 
absence  of  meanstoldentl^  theoriginalbound- 

De  Jure  Maria,  chap.  6. 

All  the  three  branches  of  the  doctrine  of  ac- 
cretion were  then  still  In  the  embryo.  But 
tbey  loDg  ago  assumed  deflaite  form  In  Eng- 
land as  tfellas  in  thU  country. 

BfX  V.  Tartfirotigh.  3  Bam.  &  C.  91;  Fbiter 
V.  Wright,  L.  R  4  C.  P.  Div.  488;  A  SuB  A 
S.  Ft.  Co.  BMees.  &W.  327. 

This  case  is  directiv  within  the  authority  of 
GwTuft  V.  CTotvA,  4a  N.  H.  9;  Aw  V.  Tar- 
tiortnah,S Ban.  &C.  »U  Cam/Un  AA. L.Ck>.  v. 
Livpineotl,  46  N.  J.  L.  405. 

Ttie  fact  that  artiflclal  Causes  have  contrib- 
uted to  a  gradual  shifting  of  the  water  line  (toes 
not  affect  the  legal  result. 

Qould,  Waters,  g  150.  p.  288,  and  casesclted; 
Coulaon  A  Forbes,  Waters,  ?S,  28,  and  cases 
cited;  LmingtltmT.  St.  Gtair  OmntyMW.  08, 
90 U.fi.SSWalL 46,28 Led.  59;Bunt,Bound- 
ariea,  2H:  Adamt  v.  Jl^tAingAam,  8  Mass.  8fi2; 
iftnry  T.  Verirumt  Cent,  it  Cfa.  30  Vt  688. 

The  case  of  tbe  respondents  is  not  withdrawn 
from  tbe  operation  of  the  general  rule  respect- 


Dora.— Riparian  ri«rhta:     teolamatioii  .of   su-b  I  the  water.   Parter  t.  West  Coast  PacklcrOo.tl. 
meived  land.   Bee  not«  to  Case  v.  Lotlua  <0r.)  B  I>    B.  A.8I.  ITOr.  no, 

B.  A.  (RB.    And  ue  HencT  T.  Mewbutrporl,  S  L.  B.      Bights  mar  be  dlnodated  and  aepsratelr  tiana* 
A.  in.  IW  Maaa.  GU  lerred.   UlUer  v.  UendeatuUl,  8  L.  B.  A.  W.  tf  UlD^ 

"nie  riparian  owner  on  oonreylnB  land  ioat  te-   S&. 
serre  to  himself  the  n«ht  to  buUd  wharrea  out  Into  ' 
UL,KA. 
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ing  the  loM  of  title  by  eroeioD,  by  the  fact  thkt 
tbe  water  graduallj  advanced  until  It  denuded 
knd  eubmerged  their  entire  tnct. 

WeUf  T.  BaiUv,  OS  Codd.  893;  Oiravd  r. 
Svghel,  lam&J.  246. 

The  principle  of  the  Kpttrablenen  of  the 
owoerablp  of  the  buikfruiDthat  oftbe  riparian 
priTlleges,  adopted  hj  this  court  (□  the  Ban- 
ford  Cote,  has  oeither  direct  nor  Indiiecl  bear 
iDg  upon  this  controversy. 

It  is  doubttul  whether  the  linea  platted  in  tbe 
water  had  tbe  effect  of  curtailing  Id  Buj^ieBpect 
the  rights  acquired  under  the  deed  of  the  ri- 
parian block. 

mchordium  t.  Pmait,  48  Hicb.  88. 

Mean.  WmiHm  B.  Pbelps  and  White, 
Bajmold*  *  SohnUdt  for  respondent!. 

DieUDBoii,  J.,  delivered  the  opinion  of 
the  court: 

At  the  head  of  Lake  Superior  a  peninsula 
of  lanci  called  "Rlce'B  Point"  extends  from 
the  main  land  eastward  Into  the  water. 
On  the  northerlv  or  northeasterlr  side  of 
tdils  peninsula  is  the  Baj  of  Dulutn,  consti- 
tutiog  tbe  present  harbor  of  the  Citj  of  Du- 
luth.  On  the  south  of  the  peninsula  Is  St. 
Louis  Bay.  In  1858  one  Orrln  Bice,  who 
tiicn  owned  this  land,  platted  the  same  as  a 
town-site,  and  filed  theplat  thereof  in  the 
proper  public  office.  The  name  of  Rice's 
Point  was  given  to  the  platted  lands.  Em- 
braced in  this  platting  were  two  blocks  des- 
ignated, respectively,  by  numbers  as  blocks 
"  108"  and  "  110, "  At  that  time  the  land  com- 
prising block  110  wa*  situate  on  the  north- 
easterly shore  of  the  peninsula.  The  line  of 
low  water  crossed  tbe  block,  so  that  the  north- 
ensterly  part  of  it  was  within  the  shallow 
.  water  of  the  Bay  of  Duluth,  while  the  south- 
westerly part  of  it  was  dry  land.  Block  108 
was  southwest  of  block  110,  separated  from 
It  by  a  street,  and  was  wboHv  above  and  be- 
yond the  shoreline.  The  platting  of  Rice 
extended'  into  tbe  shallow  water  of  the  Bay 
of  Duluth,  beyond  the  shore-line ;  other  lots, 
blocks,  and  streets  being  platted  In  the  shal- 
low water  beyond  block  110.  December  81, 
1858,  Rice,  by  warranty  deed  in  the  usual 
form,  conveyed  block  110  to  one  Wilson, 
to  whose  rights  the  defendants  have  suc- 
ceeded, and  block  108  to  one  Meeker,  to  whose 
rights  the  plaintiff  has  succeeded.  In  18T3 
the  common  council  of  the  Ulty  of  Duluth, 
under  authority  of  the  Legislature,  bv  ordi- 
nance established  a  dock-line  In  the' waters 
of  the  Bay  of  Duluth,  several  hundred  feet 
distant  from  tbis  block  110,  and  nearly  par- 
allel with  its  water-front,  thereby  deflnitely 
limiting  the  right  to  construct  wharves  and 
other  Ftructures  to  that  part  of  the  bav  within 
such  dock-line.  In  1873,  for  the  improve, 
ment  of  the  harbor  of  Duluth,  the  cHy  caused 
a  ship  canal  to  be  dug  through  another  point 
of  land  lyin^  between  the  Bay  of  Duluth  and 
Lake  Superior,  which  resulted  In  so  chang- 
ing the  currents  of  water  in  the  bay  that 
from  this,  with  perhaps  other  causes,  the 
water  cmdually  enoroadied  upon  and  washed 
away  the  shore  at  the  easterly  end  and  on  the 
northeasterly  side  of  Rice's  Point.  The 
process  of  erosion  and  encroachment  was  so 
gradual  as  not  to  \»  perceptible,  except  by 
13  L.  R.  A. 


comparison  of  the  condlttoiu  lo  different 
seasons.  In  1885  this  encroachment  of  th» 
water  had  extended  so  far  Inland,  on  ths 
northeasterly  side  of  this  point,  that  the 
shore-line  at  low  water  then  ran  acmee  block 
108,  block  no,  and  the  Intervening  street 
having  become  submerged.  At  the  time  of 
the  commencement  of  this  action  a  proceaa 
of  filling  was  being  carried  on  under  the 
authority  of  the  defendants,  so  as  to  agato 
raise  the  surface  of  block  110  and  of  the  In- 
tervening street  above  the  surface  of  the 
water.  Thereupon  the  plalntlS  instituted 
this  action  to  prevent  bv  injunction  such  at- 
tempted and  proposed  reclamation.  Tbe 
plaintiff  rests  his  claim  of  right  to  tbe  relief 
sought  upon  the  ground  that,  by  the  gradual 
and  imperceptible  encroachment  of  tbe  wai«r, 
and  the  retrogression  of  the  shore-line,  hia 
land  fbtock  I&)  has  come  to  be  tbe  riparian 
estate,  and  that  whatever  riparian  rights 
were  orlgnslly  incident  to  the  shore-land  are 
now  vested  in  him  as  the  riparian  owner; 
and  that  the  title  of  the  defendants  to  block 
ItO,  and  the  riparian  rights  which  may  havfl 
been    Incident    thereto,    have    been   extin- 

Suished.  The  decision  and  judgment  of  the 
istrict  court  being  in  favor  of  the  defend- 
ants, the  plaintiff  appealed. 

We  shall  assume,  in  accordance  with  tb* 
claim  of  the  plaintiff,  but  without  so  decid- 
ing, that  it  Is  a  general  principle  of  th« 
common  law  that  when  the  sea  or  navigable 
water,  although  not  forming  a  boundary  Im- 
tween  adjacent  est&tea,  gradually  encroachea 
upon  and  submerges  the  shore- land,  the 
owner  of  the  land  thus  won  by  the  water  be- 
comes devested  of  his  estate,  and  of  such  ri- 
parian rights  as  bad  been  incident  thereto; 
and  that,  In  general,  whoever  may  own  the 
land  constituting  the  shore  has  also,  as  inci- 
dent thereto,  the  ordinary  rlghla  of  riparian 
owners  over  the  submerged  lands  beyond  the 
shore,  and  out  to  tbe  point  of  actual  navl- 
gabilltv.  But,  while  this  may  be  the  gen- 
eral rule  of  law.  It  is  not  necessarily  appli- 
cable alike  in  all  cases.  It  may  be  controlled 
in  its  operation  by  tbe  conditions  under 
which  titles  have  been  acquired  and  held; 
and  we  are  of  the  opinion  that,  by  reason  of 
the  facts  to  which  we  have  referred,  of  tl>e 
platting  of  the  submersed  lands  as  well  aa 
of  the  upland,  and  of  the  conveyances  of  tba 
platted  blocks,  under  which  these  parties  ac- 
quired titles,  it  Is  not  open  to  the  plaintiO 
to  interpose  objection  to  the  refilling  of  the 
submerged  block  110,  or  to  assert  that  the 
defendants'  title  thereto  or  rights  tlierein  have 
become  extinguished.  Of  course,  the  plain- 
tiff cannot  consistently  claim  that  by  the  ret- 
rogression of  the  shore'line,  and  the  sub- 
merging of  block  110.  he  has  acquired  a  title 
lo  that  block.  The  shore-line  did  not  con- 
stitute a  tx>undary  between  tbe  property  of 
the  plaintiff  and  that  of  the  defendants :  and. 
If  we  accept  the  theory  of  tbe  plaintiff,  that 
by  the  gradual  submergence  of  block  110  the 
defendants'  title  became  devested,  it  did 
not  pasb  I.-  the  plaintiff.  Not  until  and 
only  as  the  defendants'  title  became  extin- 
guished by  the  retirement  of  the  shore-line 
to  and  across  the  line  of  boundary  between 
the  two  blocks,  did  the  plaintiff  atxiuire  uty 


QiLHstn  r.  ELDBiDaK 


praprietarr  right  ot  Interest  Id  the  prcmlsea 
bejoud  th&t  boundsry.  If  the  defendaDtt  loat 
their  title,  It  was  bj  the  alow  process  of  ero- 
sion, snd  little  b;  little,  as  the  wster advanced 
upon  the  land.  If  the  title  was  thus  gradu- 
aflr  devested,  as  fast  a*  the  shore-line  wag 
worn  Bwav,  the  title  either  was  exlingulabed, 
or,  if  it  wk»  transferred  or  passed  to  anv  other 
holder.  It  was  to  the  State;  and  when,  at 
length,  the  last  thread  of  shore-laod  on  block 
110  wea  submerged,  the  title  bad  either  be- 
come extinct,  or  had  passed  to  the  State.  As 
tlie  li  ne  forming  the  boundary  between  the  two 
blocks  was  crossed  bj  the  advanclns  water 
the  title  to  the  submersed  block,  ifeztia- 

fiiished  by  the  encroac&neut  of  the  water, 
id  not  suddenly  revive,  to  vest  in  the  plain- 
tiS;  and,  it  already  vested  in  the  State,  it 
did  not  pas*  from  It  to  the  plaintiff.  If, 
then,  it  be  conceded  that  the  defendants  lost 
their  title,  it  ia  certain  Chat  the  pialntifl 
never  acquired  It.  Tlie  utmost  that  he  can 
reasonably  claim   Is  that  by  reason  of  the 

Cdual  encroachment  of  the  water,  submerg- 
_  the  defendanta'  land  and  hence  devestinc 
them  of  tbeir  title,  the  plaintiff's  land  (block 
106)  has  come  to  Im  the  shore-land,  and 
that,  aa  incident  thereto,  he  haa  acquired 
the  ordinary  rights  of  riparian  owners,  In- 
cluding the  exclusive  and  riparian  right  to 
reflll  the  submerged  block  110,  or  to  otherwise 
iiBpntve  it,  and  to  occupy  It  for  his  private 
purposes.  Our  inquiry,  then,  is  narrowed 
to  the  question  whether  the  plaintiff  has 
become  thug  possegsed  of  such  Fights,  go  that 
be  may  be  bmrd  to  complain  of  the  defeod- 
anla  when  they  proceed  t^  fill  in  and  reclaim 
the  Bubmerged  Diock.  The  Btat«  not  only 
does  not  complain,  but,  impliedly,  from  the 
establishing  of  the  dock-line,  it  concedes  and 
«ver  since  i9JB  tias  conceded,  tlie  right  to 
reclaim,  improve,  and  use  the  gubmerged 
lands.  MilUr  v.  MmdertAaU.  4S  Hinn.  BS, 
8  L.  B.  A.  89.  The  defendants  undoubtedly 
formerly  en]oyed  that  right  ag  respects  this 
block  of  land,  and  might  certainly  have  ex- 
ercised it,  at  least  at  any  time  t>efore  the 
last  thread  of  their  land  became  aubmerged. 
The  only  quegtion  Ig  whether  that  ri^t  has 
now  come  to  be  in  the  plaintiff.  The  de- 
fendants have  never  transfened  It,  and,  if  the 
plaiutlflhasbecoine  possessed  of  it,  Itls  only 
Mcaose  It  most  be  deemed  to  attach  as  an 
incident  to  the  shore  land,  and  to  have  passed 
to  him  as  the  owner  of  block  lOB,  as  the 
•bore-line  receded  until  it  reached  that  land. 
We  have  heretofore  decided  that  riparian 
righta  of  this  nature,  although  originally 
Incident  or  appurtenant  to  the  shore-land,  do 
not  necessarll  V  remain  so ;  that  they  are  prop- 
erty rights  BUDject  to  the  control  of  the  own- 
er ;  that  they  may  be  transferred  by  him,  and 
remain  In  eilstence  and  be  enjoyed  by  his 
grantees,  although  having  no  interests  in  the 
estate  to  which  such  rights  were  originally 
incident.  Bdnfnrd  v.  S.  Pavt  &  D.  R.  Go. 
T  L.  R.  A.  733,  48  Hinn.  104,  and  see  Mia» 
r,  MmdmluM,  lupra.  See  also,  to  the  same 
effect,  Laditt  8.  F.  8bc.  t.  BiAtUaA,  B8  Conn. 
144. 

It  follows  that  when,  by  the  act  of  the 
owner  of  the  principal  estate,  guch  rights 
bare  been  legally  dissociated  therefrom, 
UL.R.A. 


merely  incidental  rights  would  to  a  great 
extent  cease  to  be  applicable.  Subsequent 
ohangea  in  the  condition  and  right  of  enjoy- 
ment of  the  principal  estate  would  not,  of 
necessity,  ccorespondlngly  and  incidentally 
affect  such  rights.  To  illustrato,  we  will 
suppoae  that  after  Rice,  the  owner  of  this 
peninsula,  and  hence  entitled  to  the  right  to 
reclaim.  Improve,  and  use  the  submerged 
lands,  had  platted  It,  and  recorded  his  plat, 
as  he  did  do,  he  had  by-  deed  conveyed  the 
blocks  lying  In  the  shallow  water  outside  of 
this  block  110,  across  which  the  sbore-lltis 
then  ran ;  that  guch  deed  had  been  recorded, 
go  as  to  be  notice  to  all  subeeguent  pur- 
chasers :  and  that  thereafter  tie  had  conveyed 
to  another  person  block  110.  Except  for  the 
prior  platting  and  conveyance  of  the  sub- 
merged lands,  the  deed  conveying  the  shore* 
land  would  have  been  effectual  to  transfer  to 
the  grantee  the  riparian  rights  of  Rice,  natu- 
rally Incident  tbovto.  But  In  view  of  those 
facts,  and  under  the  late  decisions  to  which 
we  have  referred,  the  result  would  not  be  so. 
The  platting  and  conveyance  of  the  lands  la 
the  water  iMyond  the  shore-line  would  be 
legally  eflsctnal  to  tranafer  to  the  grantee 
alt  the  right  which  Rice  might  have  to  re- 
claim ana  occupy  snch  lands.  To  that  ex- 
tent the  riparian  rights  belonging  to  him  as 
the  owner  of  the  shore-land  would  oe  devested 
and  transferred  ,to  bis  grantee.  He  would 
thereafter  be  precluded  from  enioylng  guch 
rights  by  virtue  of  hie  contlnaed  ownership 
of  the  shore,  not  merely  by  reason  of  an  estop* 
pel  springing  from  any  covenants  which  may 
have  been  embraced  in  his  deed,  but  because 
he  had  effectually  conveyed  those  property 
rights  which  had  been  appurtenant  to  big 
shore- land.  His  grantee  would  have  acquired, 
at  least  aa  against  him  and  those  who  might 
succeed  to  his  estate,  the  legal  right  to  oo- 
onpy,  improve,  and  enjoy  the  submerged 
lands,  subject  only  to  the  paramount  rights 
of  the  State.  This  right  thus  coming  to 
exist  In  another  than  the  owner  of  the  snore 
estate,  and  enjoyable  independent  of  It,  could 
no  longer  be  deemed  Incident  to  that  partlc- 
alar  estate  or  a  part  thereof.  By  the  subse- 
quent conveyance  by  Rice  of  the  shore-land, 
these  rights  would  remain  unaffected.  They 
would  not  pass  by  the  deed  as  incident  or  ap- 
purtenant to  the  land  conveyed. 

As  Rice  might  have  conveyed  the  right! 
which  he,  aa  the  owner  of  the  shore-land, 
hod  in  the  submerged  land,  so,  and  for  the 
same  reasons,  tie  might  have  conveyed  the 
land  above  low-water  mark,  and  have  re- 
served the  rights  naturally  Incident  thereto 
in  respect  to  the  shallows  lying  tievond  the 
shore ;  and  the  grantee,  In  a  deen  clearly 
importing  an  intention  to  limit  tlie  grant  to 
the  land  above  the  Hhore-llne,  would  acquire 
only  such  land.  The  proposition  thug  atat«d 
and  illustrated,  that  the  owner  of  the  shore- 
land  may  legally  dlsBocIate  therefrom  and 
transfer  to  another,  or  reserve  to  himself,  t" 
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After  claim  audb  rights  u  Incident  to  tbelr 
estate,  it  applicable  U>  the  facts  of  this  caae. 
Wlien  Bice  coaveyed  block  108  (Chraugh 
which  conTBTance  the  plsiotiff'*  title  waa 
derived),  he  had  already  made  and  recorded 
the  plat  embraclDC  not  only  the  dry  land, 
but  the  shallowB  beyond.  Blocii  110,  the 
land  here  In  controTersy,  was  located  partly 
witliin  tbe  shoal  water  beyond  the  shore,  and 
■till  beyond  that  other blocka,  with  Interven- 
Ing  streets,  were  platted.  Rice,  and  no  one 
else, —subject  to  certain  public  rights  which 
hare  not  been,  and  probably  never  will  be, 
asserted,  sjid  which  do  not  aSect  the  question 
before  us, — then  had  the  exclusive  right  to 
appropriate  the  submerged  lands  to  oc- 
cnpancy,  ImproTement,  and  use  tn  the  man- 
ner Indlcatedbytbe  platting;  that  ts,  In  sep' 
ante  or  distinct  parcels,  as  town  blocks  and 
■treete,  wholly  independent  of  the  future 
ownership  or  use  of  his  shore-land.  No  prin- 
ciple of  policy  or  of  law  forbade  bim,  as 
the  owner  of  all  this  property  and  of  these 
property  rights,  from  thus  doing,  howeTCr  It 
might  result  In  adding  to  or  Impairing  the 
natural  advantages  of  Uie  shore-  land,  or  that 
lying  inland  from  Uie  shore,  all  of  which  he 
owDod.  Subsequent  purchasers  foom  him  of 
the  shore-laud,  or  of  the  inland,  purchasing 
with  reference  to  the  plat,  might  well  be: 
deemed  to  take  their  estates  subject  to  the 
diaadTantwes  as  well  as  to  the  advantages 
KSultIng  t&erefrom.  He  might  thus  restrict 
OT  limit  the  rights  Incident  to  his  shore-land 
or  Inland,  so  as  to  bind,  not  only  himself, 
but  his  grantees.  Taiet  y.  Jtidd,  18  Wis. 
129. 

It  was  said  In  WOdtr  r.  a.  Auj,  IS  HInn. 
193,  ani  (On.  116) ;  -The  purchaser  of  a 
lot  according  to  such  plan  acquires  a  right 
to  every  advantage,  privilege,  and  easement 
which  the  plan  represents.  His  lot  Is  made 
Tsluabls  by  other  streets,  as  well  as  the  one 
on  which  ft  fronts.  By  the  tale  of  a  lot  ac- 
cording to  such  plan  there  Is  an  Implied 
warranty  that  the  purchaser  shall  enjoy  all 
the  privileges  and  beneSta  which  it  Is  cal- 
culated to  secure,  and  by  no  private  arrange- 
ment can  he  be  deprived  of  this."  And  so 
it  may  be  said  that  such  a  purchaser  takes 
subject  to  whatever  disadvantages  may  be 
Involved  In  the  platting.  For  Tnsts^ioe,  as 
against  the  purchaser  of  block  108,  Bice,  al- 
though be  had  remained  the  owner  ot  the  ri- 
parian block  110,  would  have  been  precluded 
by  his  platting  and  conveyance  from  after- 
witrds  appropriating  the  street,  platted  In 
the  shallow  water  ijeyond  It,  to  his  private 
use,  so  as  to  prevent  the  Improvement  and 
use  of  It  as  a  street.  But  the  grantee  of 
block  108,  conveyed  with  reference  to  the 
plat,  would  also  be  precluded  from  denying 
to  the  grantor  or  to  bis  assigns  the  right  to 
occupy.  Improve,  reclaim,  and  use  the  blocks 

Slatt^  In  the  shallow  waler.even  though  in 
le  course  of  time  the  sbore-lloe  should  grad- 
ually move  inland  so  as  to  reach  this  block 
106,  as  has  actually  occurred.  It  was  per- 
fectly apparent  from  such  a  platting  that 
Bice  Intended  thereby  to  devote  the  platted 
blocks  within  the  shallow  water  to  diiposal 
and  use  In  separate  parcels,  and  wholly  In- 
dependent of  the  ownership  or  use  of  the 
ULR-A. 


shore-land ;  and  when  the  plaintiff's  grantor 

EuTchased  and  accepted  a  oonveyance  of  block 
W.  although  the  deed  was  in  the  ondlnary 
form  and  included  the  "appurtenances  there- 
unto belonglog, '  It  must  have  been  under- 
stood that  no  light  w  interest  In  the  blocka 
located  In  the  water  passed  tiiereby.  Even 
If  the  block  conveyed  had  been  in  fact  situate 
on  the  shore,  It  could  hardly  have  been  sup- 
posed that  it  was  intended  that  the  deed 
should.  In  legal  eSect,  Include  all  the  plat- 
ted blocks  lying  beyond  the  shore ;  or  that, 
notwithstanding  the  plattluf^  of  the  sub- 
merged lands.  It  was  Intended  that,  by  the 
conveyance  of  the  shore  block  alone,  with  ■ 
Ite  boundary  lines  on  all  sidps  precisely  de- 
fined by  means  of  the  plat,  lue  ordinary  and 
unlimited  rights  of  riparian  ownership 
should  pass  with  the  deed,  so  that  the  grantee 
should  acquire  thereby  the  exclusive  right 
to  occupv.  improve,  and  use  tor  his  own 
benefit  all  the  platted  blocks  and  streete 
lying  beyond.  If,  undersuchclrcumstaucea, 
a  conveyance  of  the  block  situate  on  the  shote 
would  have  been  deemed  not  to  have  been 
tntonded  to  transfer  to  the  grantee  tha  exist- 
ing property  rtghta  In  respect  to  the  platted 
landa  beyond  tlie  shore,  tiie.i,  for  the  nine 
reason,  the  gradual  retirement  of  the  ahtm- 
liae,  until  the  plaintiff's  block  has  come  to 
be  on  the  water-front,  has  been  of  no  effect 
to  vest  In  him  any  property  rights  In  reapect 
to  such  submerged  blocks.  The  conveyanoa 
of  a  platted  Inland  block  was  as  much  sub- 
ject to  the  effect  ot  the  platting  as  a  convey- 
ance of  a  riparian  blocK  would  be ;  and  if 
in  the  latter  case  the  ordinary  riparian 
-Igbts, — that  is,    the  exclusive  right  to  oo- 


3upy  Improve,  reclaim,  and  use  the  blodcs 
lying  ia  the  water,— would  not  pais,  then, 
for  uie  same  reason,  the  gradual  retirement 
of  the  shore-line  would  not  be  IncldentallT' 
attended  with  the  consequence  of  reatlnc 
such  rights  in  the  plaintiff.  He  took  hM 
title  subject  to  the  existence  of  rights  which, 
at  least  as  between  parties  claiming  nnder 
the  uunmon  grantor  and  in  accordance  with 
the  platting,  liad  ceased  to  depend  upon  the 
location  of  the  shore-line,  or  to  be  affected 
or  devested  by  the  ibiftlog  of  that  line. 
We  hare  treated  the  conveyance  to  the  gran- 
tor of  the  plaintiff  as  having  been  made 
with  reference  to  the  plat.  It  is  true  that 
the  finding  of  the  court  does  not  show  that 
the  conveyance  was  In  terms  so  made,  and 
that  probablv  would  not  be  necessary  toaffect 
the  grantee  in  the  manner  above  considered. 
We  suppose,  however,  that  we  are  Justi- 
fied In  assuming  that  the  conveyance  wae 
really,  if  not  In  express  terms,  made  with 
reference  to  the  plat,  not  only  from  the  find- 
ing that  the  conveyance  was  of  the  platted 
block  numbered  106  of  Rice's  Point,  but  be- 
cause the  plaintiff  in  his  complaint  allege* 
his  ownership  of  the  block  to  described,  "ac- 
cording to  the  recorded  plat  thereof."  etc. 

The  conclusions  which  we  have  expressed, 
as  to  the  power  of  a  riparian  owner  upon  a 
body  of  water,  which  does  not  farm  a  bound- 
ary between  his  own  and  a  neigbborinK' 
estate,  by  his  own  act  to  dissociate  his  ri- 

Earlan  rights  In  the  submerged  lands  from 
It  principal  estate  and  with  the  oonsequenoa* 
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ftnd  w«  know  no  good  leaaon  why  thow  de- 
ctslona  thonld  not  be  followed  to  tbe  ramiiu 
here  stated.  Tbe  nndoubted  and  exctiulTe 
owners  of  ripariui  rlgbu,  of  rigbts  In  real 
propeit;  muceptlble  of  enJoTment  independ- 
ent of  the  riparian  lands,  are  thni  held  to 
be  competent,  not  oo-lj  to  tbemwiTee  use 
valuable  piopeTt7,  the  right  to  nae  which 
beloon  eicloftivelj  to  them,  but.  If  more 
desirable,  to  dispoae  of  their  rights  so  that 
:  their  grantees  ma]r  niske  the  property  useful. 
PurcluMers  of  the  principal  ertate,  after  the 
riparian  rights  hare  been  by  anv  means  dls- 
toclatod  therefrom,  acquire  all  that  they 
purchase.  It  is  no  hardship  If,  as  In  this 
case,  the  purchaser  of  a  part  of  the  platted 
inland  is  denied  the  advantage  of  olalmiDg, 
to  tbe  exclusion  of  former  owners,  interests 
in  property  which  he  never  purchased,  and 
proEMbly  never  expected  to  acquire,  and 
which,  if  it  vests  in  blm  at  all,  does  to  only 
\>j  means  which  may  be  fltlv  called  ac- 
cidental. And  on  tM  other  hand,  If  we 
have  rightly  declared  and  applied  legal 
principles,  those  who  have  purchased  and 
acQuired  the  unquestioned  and  exclusive 
right  of  tbe  riparian  owner  to  occupy  and 
enjoy  the  use  of  plstted  lands  bevond  the 
line  of  the  shore,  whether  or  not  tney  may 
have  reclaimed  the  same  from  the  water  or 


of  hofding  or  succeeding  to  sodi 
cessfully  claim  that  l£e  rights  of  the  pur- 
chasers ure  been  devested,  upon  the  sround 
that  (her  were  Incident  to  tbe  gradually 
shifting  line  of  the  ihoie. 

Jvdgmmt  ^p/rmtA. 

CoUlnSi  J.,  did  not  bear  the  argument, 
and  so  takca  no  part  In  this  decision. 


ST.    PAUL  UNION  DEPOT    CO.,  Jflp*., 


•1.  Tb*  <A|]Mt  of  tlw  plalnUS^  Ineovu 
poratlon  eonaidcrMl  atbelns  the  oombla- 
uw  In  this  oorpcnate  ortaniiaclon  of  all  the  rall- 
Kwd  oompanles  whose  bnes  of  roail  enter  or  mai 
antra  the  OH?  of  db  Paul,  for  the  purpose  of  pro- 
Tldtns  and  malntalQlnK  depot  aad  other  railroad 


tseOftles  for  tlie  oommoa  beoeDI  of  all  nioh  nil- 


I.    InTJawwf  thl<piirpope,Mrtlcoiwtrw 
Inf  tiM  prortelaBM  of  tUs  eli«rt*r,— Bckb 

that  railroad  oompanka  enterloB  the  oKr  sloos 
tUs  dorporate  orsanliatlon,  am  entltleil.  for  the 


tlon,  and  ■bsrins'  in  and  oontrlbntlnj  totfaebene- 
flti  of  tbe  onnuitMtlon,  to  sabeoriba  f  or  and  pur. 
obsse  a  [woper  proportion  of  tti  itook  sttta  p«r 

8.    If  Bseu— »J J  Ibrthla  pnrpo— ,  and  for 

a  proper  apportloamcnt  of  tbe  Mook,  tbe  eilat- 
(Dff  membets  mar  be  required  to  idi 
s^  a  part  of  tbe  rtoek  held  b7  them. 

{AntustSi,unj 

APPEAL  by  plslntlff  from  a  judgment  of 
the  District  Court  tor  Ramsay  Uouaty  la 
favor  of  defendant  sod  from  an  onler  denying 
a  motion  tor  leave  to  flle  f  supplepeotsl  reply 
in  an  action  brought  to  enjoin  defendant  from 
connectlnK  lU  tracks  with  those  of  the  plain- 
tUt  until  It  had  complied  with  plsinti tTs  regu- 
lations snd  hy-Iawe  and  had  berome  the  owner 
of  a  certain  nnmber  of  shares  of  pUlntilTs 
stock  at  a  specif  edvslue.    A^b-mti. 

Tbe  f  sets  sre  slated  In  the  opinion. 

Mr.  W.  H,  Horrls,  for  appellant; 

Tbe  power  of  a  corporation  to  Issue  stoek 
and  to  receive  money  therefor  U  a  oorporaie 
franchise,  the>eierclae  of  which  is  vested  in  tho 
discretion  of  its  bosrd.  But  this  discretion  is 
not  unlimited.  It  is  subject  to  the  duty  of  the 
board  to  give  pro  Tata  preference  to  the  exM- 
Ing  Btocknolders  as  drst  and  best  entitled  to 
frultsge  of  their  ^Herious  investmeot  and  la- 
bor ;  and  no  majority  of  the  stockholders  can 
in  this  respect  enlarge  the  powers  of  the  boud. 
It  the  corporation,  either  through  its  officers, 
director*  or  a  majority  of  Its  stockboldets,  mav 
dispose  of  the  new  stock  to  whomsoever  1 


of  old  stock  by  lettteg  In  other  mnies  to  an 
equal  inlerest  in  the  surplus,  sod  In  the  good 
will  ta  value  of  the  eatAbUsbed  business, 

Jont*  V.  Jtbrrtam,  81  HInn.  140. 

A  corponilon  cannot  issue  new  shares  at  lam 
than  tbelt  full  market  value,  except  by  equal 
distribution  among  all  aliaieholderi. 

1  Horawets,  Fifv.  Corp.  Sd  ed.  fi  454,  and 
cases  cited. 

The  interest  ofeachlndtvidnal  shareholder  Is 
a  share  of  the  net  proceeds  of  the  capital  stock 
of  the  corporation,  when  brought  into  one 

Boone,  Oorp.  %  lOS. 

Mtun.  bask,  Bnnn  A  HmUat  '"i  f^ 

spondent. 


ITOKB.— Armatton  qr  wtlon  Ogfott, 

A  ocnbaot  to  forn  a  oorpotatlonto  seqnlre  leal- 
tr  to  tanildi  terminal  laeUltlea  for  ra»n»d  oom- 
panlesisnotaffabistpatdlopoUiiT,  Klivv.BanNB, 
U  Oent.  Hep.  tU,  UB  N.  r.  MT. 

Iliat  one  of  the  railroad  companies  to  be  beos- 
flled  by  the  agreement  retanbuieed  one  of  tbe  pai> 
ties  for  advencca  for  the  parehaaa  of  realty  Is  no 
teason  why  hk  BModates  ahooU  not  respond  to 
Urn  for  aneh  sdvsnees.    iiMcL 

nie  ricMs  snd  lisbURies  of  tbepartlMasaaunv 
ULB-A. 


to  parlzienhlp  ti 


«L    Ibid. 

ne  Union  Tarda  *  Ttanelt  Oompanr  of  ChloKsa 
havlns  br  obarter  the  rlcbt  to  own  and  operate  lis 
rallwar,  and  to  oonneot  tts  Tatd  with  all  railroad 
Unas  mnnlng  Into  (bedty.  Issetdeot  to  tbe  same 
duties  and  llabUltlas  to  the  pnUlc  and  Indlvldnals 
as  all  railroad  oompanlea.  Peunsf  Itranla  Co,  v,  BU 
lett,  UE  m.  est 


HnnresoTA  Bufbekx  Covkt, 


general  object  of  the  organiza^oa  of  which 
maf  be  said  to  hare  been  to  secure  and  afford 
necessarj  depot  and  terminal  facilities  for  rail- 
loadi  ruDDlng  into  the  City  of  Bt.  Paol,  by 
meacB  of  a  combloatioa  of  all  sach  railroads 
for  that  purpoie.  lu  gtockholdera  are  variotis 
railroad  corporation!,  mt  jjresent  flve  in  num- 
ber, operatlcg  lines  of  railroad  running  into 
Uiat  citj'.  The  defendant,  adomeatic  corpora- 
tion with  a  line  of  railroad  mnnlog  Into  the 
cl^,  desires  to  avail  Itself  of  the  teoeflts  af- 
forded by  the  plaiotUTs  incorporation,  and 
claims  the  right  so  to  do.  In  this  action  It  was 
decided  tn  the  district  court  that,  in  order 
that  the  defendant  be  entitled  to  such  benefits, 
it  must  become  the  owner  of  a  proper  propor- 
tion (one  alxth)of  the  stock  of  the  plalntIB  corpo- 
ration. Of  the  whole  amount  of  slock  autbor- 
Iied,  there  was  still  uolssued  more  than  Uie 
•monut  requited  for  this  purpose,  and  the  plain- 
US  was  willing  to  sell  such  stock  to  the  defend- 
ant atwhst  the  plaintiff  deemed  to  be  tbeactual 
Tslue  of  it  (a  prlco  much  above  the  par  value). 
and  thereupon  to  admit  the  defendant  to  the 
enjoyment  of  the  beneflti  desired  \>j  the  Utter; 
but  the  defendant  contends  that  it  shonld  be 
allowed  to  purchase  Its  proper  propottton  of 
the  stock  at  its  par  value,  wilbotit  lenrd  to  the 
fact  that  the  property  held  by  and  oevoted  to 
the  use  of  the  Depot  Company  may  have  great- 
ly Increased  in  value.     The  principal  conlro- 


value  for  the  stock.  In  deciding  this  question, 
attention  Is  directed  to  the  peculiar  nature  and 
objects  of  the  plainiiff  s  in  corporal  ion. 

We  had  occasion  to  consider  this  subject  for 
another  purpose  In  Stats  v.  81.  Paul  Union 
Depot  Co..  43  MiDQ.  143.  6  L.  R.  A.  3S4,  and 
the  opinion  In  that  case  so  fully  sets  forth 
Uie  chsrscter  and  objects  of  the  corpora- 
tion that  ne  will  avoid  repetition  by  here 
referring  to  that  statement.  We  are  of  the 
opinion  that  it  was  rightly  decided  that  the 


any  of  the  companies  composing  the  corpora- 
tion have  heretofore  paid  lor  their  stock 
therein.    This  conclusion  is  most 


with  the  purposes  and  intention  entering  into 
the  plan  of  incorporation,  as  shown  in  the  arti. 
cles  adopted,  and  in  the  Special  Law  of  1879 
(chap.  818),  which  was  accepted  by  the  corpo- 
ration, and  became  a  part  of  the  law  of  its  ex- 
istence. It  seems  atmrent  that  tbe  object 
sought  to  be  accompll^ed  was  to  bring  all  the 
railroads,  who^e  lines  of  road  should  enter  the 
city.  Into  a  legal  acting,  efficient  combination, 
a*  a  convenient  and  sdvantaeeous  means  of 
providing  and  maintaining  suitable  depot  and 
terminal  facilities,  for  the  common  use  of  all 
the  roads,  facilitating  transfera  from  one  line 
of  road  to  another,  and  contributing  to  tbe 
convenience  and  advantage  both  of  the  railroad 
companies  and  of  the  public.  The  scheme 
contemplated  tbe  combination,  not  only  of  the 
rulroads  eatering  the  dtv  at  the  time  tbe  or- 
ganization was  effected,  but  of  such  aa  should 
come  thereafter.  It  was  doubtless  considered 
that  it  would  not  only  be  adrantageous  for  the , 
13I/.aA. 


tIous  purpoaea  cont^nplated,  *acb  a  general 
combination  was  to  be  desired.  Not  onlv  did 
the  original  articles  of  incorporatioa  Inaieate 
that  it  was  Intended  that  the  contemplated  f*- 
dlitlea  should  be  "open  alike  to  the  use  [under 
proper  reguiatlons]  of  all  railroads  now  con- 
structed, or  whidi  may  be  hereafter  con- 
structed, to  or  into  the  wid  city; "  but,  by  the 
special  law  above  referred  to,  any  snc^  corpo- 
ration was  empowered  to  "subscritw  to  the 
capital  Block  of  the  said  St.  Paul  Union  Depot 
Company,  or  become  a  stockholder  thereof;" 
and  upon  beoomtog  the  owner  of  such  a  num- 
ber of  shares  of  the  stock  "  sa  shall  be  deemed 
equitable  by  the  board  of  dlreclors  of  tbe  said 
St.  Paul  Depot  Cooipaay,  and  upon  execuiing 
an  agreement  to  conform  to  its  by-laws  and 
regulations,  and  lo  pay  such  chaiges  as  are  re- 
quired to  be  paid  by  the  other  railroad  com- 
panies, any  such  company  is  declared  to  be  en- 
titled to  elect  or  apmlnt  one  member  of  the 
board  of  dlrectora.  By  section  4  it  is  declared: 
"There  shall  be  no  unjust  dlscriminatioD 
against  or  In  favor  of  any  railroad  corporatioa 
or  railroad  company  using,  or  desiring  to  uae, 
the  said  road,  tracks,  ana  unloo  depM  of  the 


for  tbe  same  shall  be,  as  far  as  practicable,  onl- 
form,  and  apply  alike  to  all  railroads  using,  or 
desiring  to  use,  tbe  said  road,  tracks,  and  union 
depot  of  the  said  the  Bt  Paul  Union  Depot 
Company."  As  being  significant  of  the  inten- 
tion that  only  the  par  value  should  t>e  required 
to  be  paid  by  a  tidlroad  company  entitled  to 

nuire  a  membership  in  this  corporation,  it  is 
x  noticed  that,  while  it  was  obviously  in* 
tended  that,  from  time  to  time,  subsequent  to 
the  corporate  organization,  other  railroad  com- 
panies were  to  become  Iheowners  of  stock,  and 
t>ecome  members  of  this  corporstion,  provision 
Is  made,  as  above  lodlcated,  for  determining  or 
apportioning  tbe  number  of  shares  which  any 
such  rallrowl  company  should  take,  while  no 
provision  is  made  respecting  the  price  lobe  paid 
therefor.  Both  the  original  articles  of  incor- 
poration and  the  amended  articiea,  adopted  ill 
1884.  however,  provide  that  the  Block  shall  be 
divided  Into  a  specIBed  number  of  shares,  of 
$100  each.  Alt  thia  is  naturally  consistent  with 
the  theory  that  all  tbe  companlea  whose  roadt 
enter  the  city  should  be  permitted  to  take  their 
proper  proportion  of  the  stock,  as  suttscribeia, 
at  the  value  nsmed  In  ihe  articles  of  incorpora- 
tion. Thus  would  the  " conditions"  under 
which  different  companies  might  be  entitled  to 
the  benefits  to  result  fnim  the  combination  be, 
'as  far  as  practicable,  unif  Mm,  and  apply  alike 


tbe  plain tift,  and  if  its  ttteory  M  to  the  increased 
value  of  the  depot  property,  and  henoe  of  i(t 
stock,  be  correct,  it  might  a,irectly  result  In  an 
inequalily  of  burden  between  the  eorporationa 
sharing  alike  In  tbe  beneflta  of  the  organization, 
which  would  be  quite  contrary  to  the  provisions 
of  the  special  'aw,  and  to  the  obvious  purposes 
of  the  corporiile  organii»tion.  The  Ave  com- 
panies constltt^tlng  the  present  membership 
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fi^d  tor  their  slock  at  tlie  par  value  of  (100  per 
-abue;  but  it  is  demanded  of  tbtedefeDdaat  that 
it  p«f  for  lla  proper  proportion  of  the  stock  ' 
tbe  rate  of  9342.B6  per  abare,  amouQtiag 
4^00,000  for  one  slzth  of  the  atock.  It  may  be 
raidily  seen  that  the  admission  oF  new  membera 
upon  such  lemas  might  provide  funds  sufBdeot 
to  pay  oO  the  whole  inoebtedness  of  the  corpo- 
fation  (9300.000),  and.  if  the  stock  la  to  be  re- 
i^portioDed  as  new  members  come  in,  so  as  to 
preaerve  equality  in  the  amount  oF  alock^held, 
It  would  retmbiuse  to  the  companies : 


posing  the  coiporation  all  that  their  Etock  had 
■cost  tBem.  thus  KiTing  to  Ihem  the  sdvsotages 
and  benefits  of  the  combination  at  the  expense 


of  the  Junior  members  of  the  corporation. 

In  Tiew  of  the  peculiar  purposes  for  the  so- 
-oompUsbmeDt  of  which  this  corporation  exists, 
of  the  means  contemplated  and  adopted  for  se- 
-cnriug  such  purposes,  and  of  the  conditioDS  re- 
lating to  tbe  hokiine  ol  iia  stock,  there  would 
«eem  to  be  not  mucA  propriety  in  i^ignine  to 
it  a  commercial  or  market  value  greater  taan 
that  fixed  In  the  corporate  articlea.  It  Is  diffl- 
■cult  to  undentaod  how  it  could  commerdallj 
bear&value  greater  than  that,  if,  indeed,  it  can 
be  said  to  have  a  commercial  value.  The  title 
ot  the  property  which  the  cor  poratioD  acquired, 
improved,  and  occupies,  and  upon  wbfch  the 
alleged  Increase  in  the  value  of  tbe  stock  may 
be  anppoeed  to  rest,  is  not  an  unqualified  title 
In  fee  umple.  It  la  conditioned  upon  the  con- 
tinued use  of  the  premises  for  the  specified 
'Corporate  purposes.  Its  value  to  the  corpora- 
tiCMi,  cv  to  Its  members,  consists  In  its  practical 
ownilDeM;  Its  adaptatiou  to  tbe  actual  uses  of 
Ihe  ornnizatiOD.  That  usefulness  la  not  af- 
fected^ any  enhancement  in  the  commercial 
Talne  of  the  land.  The  plan  of  incorporatioD 
waa  not  to  secure  a  profit  to  the  corporation  or 
1o  Its  members,  in  tbe  ordinary  sense  of  the 
term,  but  to  unite  tbe  several  railroad  compa- 
nleain  the  undertaking  of  providing  and  mtdn- 
talning  necessary  railroad  facilities  for  their 
-common  bmeOt,  as  well  as  for  thai  uf  tbe 


the  members  themselves,  by  tol 
tbe  use  of  the  depot  and  other  railroad  faculties, 
«nd  was  graduated  lo  meet  tbe  necessary  cur- 
lent  expenses,  and  to  pay  interest  on  its  bonded 
Indebtedness,  and  6  per  cent  interest,  and  no 
more,  on  the  stock.  To  a  larjce  extent,  at  least, 
Ibe  amounts  of  interest  received  by  stock- 
liolders  maybe  said  to  come  from  lolls  or  rales 
paid  by  themselves.  There  could  be  do  profit, 
«uch  aa  could  enhance  the  value  of  stock,  de- 
rived from  an  income  paid  by  tbe  stockholders 
themselves.  Tbe  right  to  bold  this  stock,  and 
to  enjoy  the  benefits  of  the  organization,  is  re* 
■tiicted  to  railroad  corporatioDs  whose  lines  of 
Toad  enter  the  City  of  St.  Paul;  and  by  the  ac- 
tion of  the  corporation  Ita  stocit  is  made  subject 
to  be  forfeited  if  the  Railroad  Company  holding 
It  falls  to  avail  itself  of  the  use  of  the  facilities 
UL.R.A. 


afforded,  and  to  pay  the  tolls '  and  rentals 

cbarged.  By  resolution  of  the  corporation,  it 
Is  provided  that  tbe  stock  shall  not  be  trans- 
ferable. These  considerations,  from  which  it 
would  seem  to  be  improbable  that  this  stock 
can  bear  a  value  above  par,  also  go  to  support 
the  view,  already  expreeaed,  that  it  was  not 
originaliycontemplated  that  any  other  tbantbo 
flira  par  value  should  be  paid  bv  the  corpora- 
tions who  should  be  entitled  to  become  siock- 
bolders,  and  to  share  in  and  contribute  to  tbe 
benefits  of  tbe  organization.  As  It  could  have 
hardly  been  anticipated  that  the  Stock  would 
come  to  have  a  value  greater  than  tbe  price 
fixed  in  the  articles  of  incorporation,  it  may 
readily  be  supposed  that  no  other  price  was  in- 
tended to  be  paid  for  It.  This  view  of  tbe 
matter  te  most  consistent,  not  only  with  what 
is  expressed  in  tbe  articles  and  la  the  special 
law,  but  with  the  significant  omission,  already 
referred  to,  to  make  provision  with  reference 
to  tbe  price  to  be  paid  (or  stock  subscribed  for. 
It  Is  consistent,  too,  with  tbe  coDstraction 
whl^  the  corporation  itself  seems  to  havo 
tiitberto  adopted  and  applied. 

After  the  rendition  of  tbe  Judgment  in  this 
action,  the  plaintiff  moved  for  leave  to  file  a 
supplemental  reply,  allegiog  thai,  since  the 
completion  of  tbe  trial,  Iba  plain  liO  had  offered 
to  issue  and  sell  to  its  present  stockholders,  at 
its  par  value,  all  tbe  stock  which  it  is  author* 
ized  to  iB9ue<the  limit  being  $.V)0,000),  and  that 
three  of  tbe  five  stockholders  bad  elected  to  take 
their  proper  proportion  of  it.  This  is  alleged 
to  bare  been  necessary  as  a  meaos  for  providing 
funds  for  making  needed  improvements  in  the 
depot  facilities,  and  wbich  hare  been  made  at 
an  expense  of  more  than  $130,000.  Tbe  mo- 
lion  was  denied,  and  the  plaintiff  has  appealed 
both  from  the  order  denying  the  motion  and 
from  tbe  Judgment.  We  think  that,  for  at 
least  two  reasons,  tbe  court  was  jostifled  in  re- 
fusing the  plaintiff's  application.  One  is  that 
itdoes  not  appear  that  all  of  the  unissued  stock 
has  been  or  will  be  taken  by  the  present  mem- 
bers of  the  corporation,  or  tnat  enougb  will  not 
remain  to  be  issued  to  this  defcDdant  in  ao- 
coidance  with  tbe  Judgment.  The  olber  reason 
is  that,  even  if  all  the  stock  bad  been  issued  to 
the  existing  members  of  tbe  corporatioo,  tbe 
defendant  would  still  be  entitled  to  an  appor- 
tionment and  transfer  to  it  of  its  proper  share 
of  the  stock;  and  for  that  purpose  the  present 
stockholders  should  surrender  so  much  of  the 
stock  held  bv  them  as  may  be  uecessary.  They 
received  ana  hold  the  stock  subject  to  tliia  con- 
dition. The  obvious  and'  expressed  purposei 
of  tbe  corporation  are  not  lo  tie  frustrated  by  al- 
lowing the  existing  alockholders  lo  take  and  lo 
hold  dl  the  stock  so  as  to  exclude  other  corpo- 
rations from  partidpatioo.  That  would  be  op- 
posed to  the  purposes  for  whtcli  tbe  corporation 
tiaa  ita  existence. 

Onbr  aTtd  judgment  affirmei. 
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ChulM  EIESBia,  Anpl., 


proTldea  ba  abaU  n 

floal  •etUemeiit  (or  the  diKibuve  01 

leait  Buob  will  be  the  remit  It  luob  monef  iroiiia 

bave  OBDoeled  all  olalnu. 

tBeptembor  U,  IBBL) 

APPEAL  bj  defeadiDl  N,  P.  Lntxlwn  from 
m  Judgment  of  the  Bnperlor  Court  for  But 
Diego  Count;  in  favor  of  plalalfll  In  an  actlott 
upon  a  ooatractoi's  bond  brought  to  recover  the 
amount  Dhich  plaintiff  alleged  that  be  waa 
eompelled  to  pay  because  of  defeodanfa  Ml- 
ure  to  utlify  certain  medianlca'  liena  fai  ac- 
oordanoe  wiui  the  proriilonfl  of  tbe  bond,    !!»■ 

Tbe  facta  luffldentlr  appear  In  thg  opiolnn. 

Uettn.  Farriafa,  itouibaldeT  *  LaWis. 
for  appellant: 
I    There  lino  principle  of  law  orequltylbat  will 


permit  a  benefldarj  of  a  bond  to  bring  about  %. 
kaa  by  hla  own  groaa  miaoondnct  and  theik 
compel  tbe  nirety  to  mftke  good  (ocb  loai. 

Brandt,  Buret;  ab  Ip  &  Quaranty,  {1886. 

The  obligee  can  do  nothing  that  woalA 
change  or  Incrfue  the  Uabllltj  of  the  luret; 
wlthont  at  once  releaalng  tbe  surety  from  lia- 
bility on  hli  contract. 

See  Brandt,  Suretyship  A  Guaranty,  gS  TV, 
106.  878,  888,  407;  Lau  v.  Bait  India  Cb.  i- 
Ves.  Jr.  824. 

Mr.  OktI  SehntB*  for  retpondenL 

D»  Hbt«d,  J.,  dellreied  tbe  opinion  oT 
tbe  court: 

Tte  defendant,  Lnndeen,  waa  a  surety  tat 
bis  co-defendants,  Allspaoeli  and  Hall,  upon  a. 
bond  executed  to  plalniiff  to  indemolfy  and 
Ban  him  harmless  agalnA  any  claim*  or  lleas- 
for  material  or  labor  used  or  employed  br  fala 
^nclpals  In  the  constraction  of  a  builaing, 
which  tbOT  bad  tberetofoi«  emlracted  to  erect- 
foe  plaintiff.  The  contract  inrlce  for  tbe  con- 
Btmctlon  of  tbe  building  waa  96,400,  and  Xtr 
the  term*  of  tbe  bnlldlng-  extract  tbe  plaintiff' 
was  avthortzed  to  retain  one  foonli  of  that 
■nmln  bis  hscds  until  Onalsettlanentbetweea 
the  parties  thereto.  The  oomplslat  alleges 
"  that  aftei  tbe  time  said  bonse  had  been  fio- 
tshed,  and  when  flnal  settlement  was  made  aa- 
per  contract  afoiesald,  there  were  good  and 
Tslld  claims  and  demands  and  liens  tat  mat» 


Nora.-SHntiM' » 
nwllablUtrota 


Dt  lo  b«  Mtoidsd  by  *»- 


.  tdonder  tbe  olroDtDatanoea,  pointed  oot  In  bis  ob- 
UaalloD,  be  Is  bound,  and  no  futbec.  It  Is  not 
•nfldeot  ttMt  be  may  sustain  no  lii]nrr  t>7  ■ 
(AanBeln  tbaoontraotiortbat  tt  mar  even  be  for 
blstwaeat.  Hehasarlgbttostandupon tbeverr 
terms  ol  bis  ooDtivot;  and  H  be  does  not  asseat  to 
■nr  TUiatlon  olit,  and  a  varlalton  lsniade,lt  Is  fatal. 
JllUer  V,  Stewut.  U  D.  S.  ■  Wbeat.  TW. «  L.  ed.  IBS; 
Andeison,  Law  IHoL  title,  Stntu.  See  also  ITXar 
T.  ITDoosM,  i  Ala.  888;  Grsntte  Bank  t.  Bills,  4S 
He.  gSTi  Beed  t.  OarTlQ,  U  Seir.  *  B.  IK);  Ludlow 
T.  Simond.  t  CU.  Gas.  88. 

IXia  llsbUltr  of  a  ioietr  Is  alwajs  itrtettnlml 
^wrO,  and  majnot  be  extended  bTOODStruotlon  be- 
road  hlsspecllkoeottaireiniiDt.  Natloiial  Itecbanlcs 
Bkg.  Aseo.  T.  OoDklInK,  80  N.  T.  111. 

The  oourta  are  not  conoeined  with  the  Inonlrr 
wbettwr  tbe  alteration  Is  prejudicial  or  beueOolal 
totbesurttr.  Tbls  la  Immaterial.  He  Is  iponBOr 
for  one  ooDtreot  and  but  one,  and  no  one  bu  a 
right  to  moke  oBother  onatract  tor  him.  Fellows 
T.  FreuUra,  3  Denlo,  tSl.  Sea  also  Ludlow  t. 
Blmoad.  (Upra,'  WardT.BIahl,gl  M.  T.  40^  Barnes 
T.  Barrow,  01 M.  Y.  88. 

It  Is  en  elementar]'  rule  r<vu  latins  tbe  tlabUltr 
of  sureties  that  tber  oan  only  be  oharged  wben 
tbe  esse  Is  brouBbt  within  the  strlot  terms  ot  their 
oontrsct  (Birokbsed  v.  Brown.  S  Hill,  dSE);  and  that 
tbeli  llahlUtr  Is  not  to  be  so  extended  by  Implica- 
tion as  to  embrace  purpoees  and  objects  not  orlal- 
nhlly  oontemplsted  by  tbe  parties.  MoCluskey  t. 
Cromwell.  11 N.  T.  E«6. 

This  prlnolple  appllce  with  equal  foroe  to  sureties 
upon  s  boDd.  United  States  v.  Elrkpatrlofc.  tS  U. 
e.  a  Wheat.  1»,  S  L.  ed.  191):  Blrckheod  t.  Brown 
and  UoCluskey  r.  Cromwell,  suj^ro;  VoMtoken  t. 
WeUi,4T  U. a* How.  2K.UL.ed.ua. 
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nts  alteration  of  tbe  obtlsotlon  ot  a  surety  with- 
out his  knowledge  or  ooneeot  exdnguWiea  bis  ob- 
ligation and  dlscbarges  tbe  surety.  People  v.. 
Tllaa.  81  N.  K.  «0;  Hartdn  t.  Tbomso,  SG  Q.  B.  H- 
Bow.  817.  18  L.  ed.  «tO;  Ittller  r.  Stewart.  B  U.  H. 
9  Wheat,  nt,  a  L.  ed.  Its. 

A  surety  Is  not  llat>le  beyond  tbe  express  tenns- 
ot  Us  oootraot,eTen  wbere  liquidated  damsgee  are- 
provided  tor  Ita  braaob:  aud  tbe  Uabluty  of  the- 
surety  cuinot  axoaed  tbe  penalty  agreed  upon. 
Tnnlson  v.  Cmmer,  t  N.  J.  L.  188:  Dlckenoo  v. 
Cook.  S  Ouer.  881;  Clark  v.  Bush.  8  Cow.  IBl:  Lud- 
low V.  BtaDons,  8  OsL  Caa.  1:  Walsh  v.  Bailte.  W- 
Jobna.  180;  Penoyn  v.  Wataon,  U  Johns,  100;  Hod- 
hattan  Qaallght  Ool  v.  Ely,  18  Barb.  ITL 

IThdt  oet*  wm  rclMM  tiM  surittfc 

Tbe  surety  may  be  released  by  Bubsdtnth».- 
Beid  v.  Ifuonelly,  81  Ark.  868;  Holntyre  v.  Boiat^ 
K  How.  Pr.  111. 

OrUieoredlttur  may  discharge  blmbya  parol  de^ 
larmtlonthatbewllllooktootbersforrelter.  Harrla- 
V.  Brooks,  a  Pick.  IW;  Tosler  v.  Walker.  81  Kiss. 
8Sfc  Bopev.  BddlnKton.  Hill  ft  D.  Bupp.  IB. 

Any  frandulent  conduct  of  tbe  creditor  will  re- 
lieve the  suretr  from  UsbtU^.  ViankUn  Bank  v. 
Cooper.  88  He.  lit:  Horn  v.  Qreve,  >t  Ind.  M  Bhlv^- 
ly  V.  United  States,  e  Wata.  nt;  Peaoook  v.  Chap- 
man. 8  La.  Ann.  ST. 

And  If  the  creditor  prevents  pertormanoe.  tb»- 
■urety  will  be  dlsoharged.  Trustees  o(  Section  U- 
V.  MlUcr.  S  Ohio,  an;  Blest  v.  Blown.  1  DeQ.  F.  * 
J.  807. 

So  where  the  snrety  ationdoos  an  appeal  from  a- 
Judgmeat  rendered  against  the  principal  and  btm- 
self  on  tbe  I'altH  of  tbe  cndUor<s  promise  that  b*- 
wlll  seek  Indemnity  from  the  prbiolpel  slone,  lb*. 
surety  Isreleased.  Wlmbecly v.  Adou U Sa. tfL- 
6e*  note  to  Bat  v.  Johnson  (CU.)  S  L.  &  A.  ML 
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rial  and  labor  expended  and  oaed  In  the 
bolldinc,  conslrucllon,  and  flDlahiug  tofd 
bonae,  m  ezcen  of  the  contract  price  of  nid 
bnildinff.  to  the  amount  of  one  tbouaand  eigbt 
haadreaaevealeeD 211-100  dollan/'and  Uiatbjr 
nuon  of  the  failure  of  tbe  contiacton  lo  dia- 
cbarge  them  the  plalotifl  was  compelled  to  pay 


against  tbe  principal*  and  anretlei  on  tlie  bond 
refened  to,  to  recorer  tbe  amount  so  paid  bj 

SlainlUf.  Tbe  plalnllfC  recoTcred  Judgment 
I  Ihe  mperior  court,  and  from  tbat  judgment 
tbe  defendant  Lundeen  proaecutea  thut  appeal. 
The  Jndement  cannot  be  auatalaed  upon  tbe 
facia.  Tbe  appellant  Lundeen  waa  a  toietv, 
and  at  money  suffldeot  to  aatiify  all  of  the 
lieu  mentioned  in  the  complaint  was,  or  ouebt 
to  liaTe  been,  in  tbe  banda  of  tbe  plaintlfTat 
the  tbiae  of  hia  tettlemeut  with  tJie  oontracton, 
he  abould  bare  ao  applied  it,  Initead  of  paying 
It  to  Oie  conttactora.  Tbis  balance  wai  to  t>B 
retained  in  bis  handa  at  an  addtt'ODsl  iiecuri^ 
agalort  Hens  upon  the  building,  and  in  equity 
he  held  the  aame  also  for  tbe  beneflt  of  the 
anretlcB.  It  waa  a  ipralal  fond  to  wbicb  they 
had  a  ti^t  lo  look  for  tbeir  laderoDltr,  and  in 
view  of  which  it  moit  be  cnppoeed  that  they 
aaenmed  the  obligation  of  aaretiea,  as  the 
original  contract  u  referred  to  In  the  bond  as 
the  inducement  or  conrideraUmi  for  Its  execu- 
tion, and  the  plaintiff  was  not  authorized  to 
■nnender  tt  without  their  knowledge  or  con- 
tent, and,  having  done  so,  tbe  appellant  was 
diBcbarged.  Braggy.  S^ain.  40  Cal.  181;  Tag- 
hr  T.  Jettr,  28  Ho.  244.  In  thia  latter  case 
the  court  uKd  this  language:  "Tbe  contract 
duty  of  tbU  builder  was  to  furnish  the  mate- 
rials and  do  tbe  labor,  and  be  failed  In  both 
reapecti  when  tie  allowed  the  building  to  be 


incambered  with  tbeae  Itena.  TIm  owner, 
having  noUce  <rf  tbem.  and  paying  what,  by 
the  Bubataotial  ternu  of  the  contract  be  was 
Mttitled  lo  retain  until  they  were  remored,  toI- 
uDtarily  abandoned  an  uapla  fund,  which,  ac> 
cording  to  tbe  oondldona  of  tbe  cootract,  was 
to  accnmulste  in  bit  own  banda  as  the  primary 
aecority  for  its  doe  performance,  and  in  which 
the  aurety  had  ao  equal  loteroBtwlth  hlmsdf. 
He  must,  therefore,  bear  the  toss  occarioned  by 
Ilia  own  negligence  at  folly." 

This  la  an  elementary  rule  of  law  goremfaiB 
tbe  relation  of  principal  and  aurety,  and  fi 
thus  stated  by  tbe  Master  of  tbe  Bona  in  Lam 
T.  Batt  lr»dia  Co.,  4  Yen.  Jr.  829.  "It  cannot 
be  contended,  upon  any  principle  that  prevallt 
with  regard  to  principal  and  surety,  tbat  when 
tbe  Mindpal  haa  left  a  nffldent  fund  In  the 
baods  ot  uie  obligee,  and  he  thlnbe  fit,  instead 
of  retaining  tt  In  his  hands,  to  pay  ft  back  to 
tbeprind^,  the  surety  can  be  called  upon." 

The  tsliure  of  tbe  plaietifl  to  retain  this 


auiety,  doe*  not  present  tbe  osse  ot  a  mere 
nej^t  upon  the  part  ot  a  creditor  to  inaisl 
upon  aaetoS  in  hia  favor,  ariaiog  out  of  some 
other  tianaacUon,  befrae  paying  what  might 
be  doe  aa  a  paiticoiar  contract,  but  was  »« 
neglect  to  resort  to  a  fund  already  in  his 
bands  for  his  own  protection,  in  the  very  mat- 
ter for  which  tbe  defendant  waa  a  snrety,  and 
which  fond  was  therefore  charged  with  a  trust 
In  f  avot  of  appellant,  and  its  surrender  without 
hia  consent  consdtntea  a  defense  to  Ibis  action. 
JvdfftMJit  m$rMd  at  to  appiHanl  L 

We    < 


HeFwUnd,   /.;   Bhaip- 


HIBSOUm  SUPBEHE  OOTJRT  (Sd  IHt.1. 


STATE  07  MISSOURI 
A.  a.  ARUSTRONG,  Apf*. 

(....Mo.....) 

1.   An  OAtfa  on  tb«  "beat  knowledc«  nnd 


bellaf "  of  Uie  proeeantrlx  la  asoOoleittrerlft- 

oadon  to  an  Informadon  forerfmlnal  IftiaL 
B.   DnpUetty  In    an    infbnaatlon  wbioh 

amounts  <mlr  to  surpluMca  Is  not  groand  for 

motion  In  arreaL 
8.   An  Infttmuhtlon  need  not  nil  ba  wna- 
attomar  blmself. 


NOTB.— £4M  d«]ln«^ 


A  libel  is  a  maHolons  defamstloa.  ezpre«ed 
ettber  In  writing,  printing,  or  br  slKos  or  plotarea, 
or  the  HkB,  tnuHnc  to  blaohen  tbe  menunr  of  one 
vbo  fi  dead,  or  to  Impeaob  the  bonestr,  IntAgrltT. 
virtue,  or  reputation,  or  pobllsb  tbe  natural  or  al- 
lesed  defect!  of  one  vbo  la  allre,  and  Uwrebr  to 
■xpaee  blm  to  public  batted,  oontempt,  or tldtcnle. 
Bm  Desty,  CU.  Penal  Oode.  I SU,  and  aoCa. 


libel  Is  an  oftenae  under  tba  law  I>oUi  of  Bngland 
and  of  tbe  Statee  of  tbe  tlnlon.  Oom.  v.  Holmes, 
IT  Mass.  MB;  Com.  v.  Obapman.  IS  Hot.  tS;  State  T. 
Bumbam,  9  N.  H.  8*. 

It  Is  a  reprcaeDlation  In  writing  or  b7  plcturea. 
OBloulaled  to  lead  to  any  sot  wbfoh,  wben  done,  t* 
Indictable.  Com. t. Clap,  4 Has*. U3(  Btalcr.Far- 
»  L.R.  A. 


ley.  4  HoOard,  L.  SLT;  Bleele  t.  Bonthwlck,  B  Jobna. 

na. 

Anj  pnI>llcadoa  which  tends  (o  eielta  people  to 
the  oommlsslon  of  any  crime  I*  a  UbeU  Starkle, 
Slander  &  LIbeL  I  lU. 

A  malldous  publication  hi  printing,  writing, 
signs,  or  pictures,  tending  to  Injure  reputation,  dto- 
grace  and  degrade  a  peraon,  and  lower  bim  In  tha 
esteem  ot  tbe  world,  or  t)ring  him  into  pubUe  ba- 
tred.oontNnpt.orrldknilelsallbeL  Stater.Jeao- 
dell,  E  Harr.  IDeLI  1TB;  iMjVsa  *.  Harris,  a  Harr. 
(Del.JMSi  RIceT.  aimmoo*,!  Harr.  (Del.)  41T. 

Inteot  U  an  esMnllal  element  (Oom.  v.  Snelling, 
IS  Pick.  337;  Boot  T.  King,  7  Oo*.  fllS:  Bei  V.  ReeTca. 
Peake,  Ad.  Uu.  84:  Rei  V.  HBrTer,e  Bam.  *aHn>i 
snd  tbe  party  will  be  presumed  to  Intend  the  OOD- 
sequenoes  of  his  act.  Bee  Taylor  T.  State.  4  Oa.  Uc 
Com.  V.  BnelliDg  and  Bex  T.  Harieri  *ii|>ra;  Beg;  T. 
Lovett,  S  Car.  *  F.  M2. 


See  also  20  L.  R.  A.  138;    34  L.  R.  A.  127;  36  L.  E.  A.  023;  43  L.  R.  A.  f 


HiMOCXI  SCFBBKl  COUBT. 


iVKM, 


4.  The  words  "BmI  DeM  CoIlaetiDC 
Af^ener  **  pHnMI  in  luss  bold  type  on  enra- 
ope*  malleil  to  *  debtor,  aspeolallr  irtien  mallcil 
In  oare  of  hit  emplorsn.  oonatttaM  k  arlmliial 
UmI  under  Ber.  Stat.  IM,  I  nw,  m  tBndlns  to 
"  ezpcae  Mm  to  public  bkuad,  contempt,  oc  ridi- 
cule, or  deprive  him  of  the  henefltB  of  putdiocoD- 
BdeDoe,"  etc 

6.  A  cradltor  nwy  1>e  gaUty  of  ortBlnal 
Ubal  In  permlttliiK  Ubeloui  eommnnlaitloiu  to 
b«  Wat  to  bit  debtor  b;  hit  aceatt  or  MMWWtM 
In  &  collectlDg  aceao;. 

8.  A  portloB  of  an  onTolopo  oontalnlnc 
»  Ubel  H  ni>t  Inadmlttlble  In  erldanoe  on  •  trial 
for  ciimliiBl  libel  beeauae  It  baa  been  aDDeoetia- 
rllr  paated  in  the  lof  ormatloii. 

7>  A  lattoF  writtoB  1^  tba  debtor  pro- 
tortlng  Kgainrt  Ubeloiw  dnn*  from  a  col- 
lectlDf  ««eo«7  and  daUnlng  that  the  debt  ha* 
been  peld,  oo  whlob  the  eredttor  wrltaa  a  reply, 
la  Bdmlailble  Bcalatt  the  latter  on  a  trial  for  criio- 
lualllbeL 

8.  ErldAoee  of  apoolSe  IndebtodnoM  of 
the  protecutrlx  to  Other  pertont  li  not  ad- 
mlnlble  In  behalf  of  a  dedeodant  In  an  action  for 
orlmloalllbel. 

B.  Thojttrjraro  flnal  Jadyoaof  tholmw 
aa  well  aa  of  the  facta  tn  a  prceecutlon  for  orlm- 
Inal  libel  under  Const,  art  ),  ■  11,  although  Che 
]ud^  ahould  aaaltt  and  laformtbem  whatthe  lair 


APPEAL  hv  defendant  from  k  ludnnent  of 
the  St.  LoQia  Court  of  CrimtDBr  Correc- 
Hon  which  convicted  him  of  crimibal  Ubel, 


BtUemeDl  bj  Owntt,  P.  J.: 

Thli  is  a  charge  of  crfmtnal  IfbeL  The  do- 
tendant  lived  In  Mexico,  Ho.,  and  the  Sprmgoe 
Collecting  Agencr  did  buatoets  Id  Chicago, 
IlL,  uid  the  deieodaat's  flnn,  consisting  of 
Eabrick,  Aimstrong,  Atkins  aod  Bnyder,  em> 
plojed  this  ageac^  to  do  some  collecting  tot 
them;  and  amoug  ibe  cUlms  placed  la  Its 
bai]dt  'was  one  of  $0  agatsst  the  prosecuting 
wltneis,  Harj  VindL  The  agencv  used  sd 
envelope  which  bore  the  device  "Bad  Debt" 
In  large  lelteiv.  The  charge  consistB  in  accus- 
ing the  defendant  of  pTocaring  tbe  said  agencj 
to  send  eovelopes  to  the  addrees  of  the  said 
Mrs.  Usry  Vlnctl,  in  Bt.  Louit,  from  Chicago, 
III.,  and  thai  the  said  words  to  used  on  the 
envelope  are  Ubelons.  The  Intormstlon  is  m 
follows: 
"Stale  of  Missouri,    )_ 

"aiy  of  St  Louis,  )■"■ 

"Id  the  Bt.  Louis  Court  of  Criminal  Cor- 
reclloQ.  Bt  Louis,  March  20,  1886.  State  of 
Mluouri,  FlaintifF,  e.  A.  0.  Armstrong,  D^ 
feodant.  Charged  with  criminal  Ubel.  Ber- 
nard Dierhes,  aaalttaot  proeecutiug  atlome;  of 
the  Bt.  Louis  Court  of  Criminal  Correction, 
now  here  Id  court,  on  behalf  of  tbe  State  of 
Missouri,  informatioD  mafats  as  follows:  I^at 
A.  Q.  ArmatroDg,  of  Mexico,  Audrain  Couuty, 
Missouri,  in  the  Cllj  of  Bt  Louia,  on  the  97tb 
daj  of  March,  18SS,  and  on  divers  days  in  taid 


Louis,  bj  causing  to  be  published  an'd  Issued 
in  said  city,  and  by  having  sent  through  the 
mails  and  put  before  the  eyes  of  dlvere  people 
in  taid  city,  a  certain  envelope,  printlpg,  writ- 
lug,  sign,  lepresenlalion  and  effigy,  aa  followa: 


triMt 

To  tusIalD  a  oharse  of  pubthblnK  a  libel.  It  k  not 
— .^.  .,.-.  .,.  ._   .J  thingt  eomptaloed  of 

r  teen  b;  another.    It  Is 

lowlnil;  parted  with  the 

Immediate  onitody  of  the  Ubel,nnder  eli«uiiiatancea 
whloh  exposed  It  to  be  read  or  seen  br  aor  other 
penonthanhltnseK.  Deety,  GaL Penal (tode.  I  ZU, 
and  not*. 

PuZrilootlon  delltutL 

He  offense  Is  committed  by  tendinc  tbe  libel  to 
the  one  Ubeled.thcuBliItreaohestheearotnothlrd 
person.  Watroua  v.  ChaLker,  T  Codq.  Bt;  Swindle 
V.  State,:  Yerr.esi. 

The  traDsmimoD  of  a  tealed  letter  contalnlnB 
UbelouB  matter  is  tudlctabla.  Hodsea  v.  State,  S 
Bumph.  112;  Olle*  r.  Btate.  e  Ga.  zm 

ItuildtnltafUbtL 

Tbenever  an  acUon  Uet  for  lUjel  wtUloot  taring 
tpedal  damages.  Indlotment  Uas.  BtAnton  v.  An- 
drews, t  U.  C.  Q.  R  0.  S.  f». 

Tbe  provisions  of  itate  statutes,  in  relation  to 
malicious  libels,  are  not  vlolable  of  the  consttta- 
Uonal  guaranty  oftbe  freedom  of  speech.  Morton 
T.State,  STex.  App.  BIO:  Com.  v.  Blaadlng,  SO  Has. 
HM.    Bee  Dcaty,  Am.  Crim.  Law,  I  UO. 

So cliBi^ng or  Impullag  to  onatheeommtsslon 
of  tome  crime  la  Ifbeloiit  {Walker  v.  Winn.  8  Man. 
M8:  Chaddoek  v.  Brlggi,  IS  Hsas.  UB;  Wooson  v. 
Sarward.  30  Haia.  M2;  Hlller  r.  Parish.  W  Hats,  gu; 
Oar  T.  Bomer,  aO  Haa.  EiB;  HotohUse  v.  Oll- 
phant.  1  Hill,  tli):  Stllwsll  v.  Barter,  U  Wand, 
18L.R.A. 


4B7i  Kaih  V.  Benedict;  »  Wend.  OlS;  Cramo-  v. 
R]«B.  IT  Weod.  tOk  Smith  v.  Btata.  81  Tbi.  BH; 
Voolnorth  v.  Headowa,  6  Bstt,  4M;  Roberta  r. 
Camden,* Beat,  «  Peake  v.  Oldham,  Cowp.ZTS.! 
W.B1.IW:  Harrtaon  r.  Eln(r, t Taunt. W;  Beanr 
V.  Bld(«,awila.Mn;  Oulow  v.  Home,  B  Wlk.  Iflt,  ■ 
W.  BL  TGO):  as  obanring  one  with  engraftlog  aflver 
ore  hi  a  rock,  to  oheat  (WflUenM  v.  Oodkla.S  Daly, 


adultarr.    State  v.  Avery,  T  Conn.  MS. 

It  la  a  mallaloas  pubUcBUon  though  It  Impute  ne 
crime  (State  r.  HeodeisoD,  1  Btdi.  !•.  ini;  as  almply 
charging  a  peiton  with  (orglDg.  Jaefcson  v.  WeW- 
ger,SB.Ifon.ZlL 

3lMlaw  preeumeethat  the  party  Intended  what 
tbe  Ubel  is  calculated  to  effoct.  Beg.  v.  Atklnsoti, 
IT  D.  C  a  P.  an;  Detty.  Am.  Crlm.  Iaw,  I  UO  <l 

Hie  proprietoie  of  a  meroantUe  agency  engaged 
In  ooUectlngand  publishing  ford 


for  a  falaa  report  thos  dim 


lilDjurtonatO 


eredit  of  the  eabjeot  of  Ifc  altbongb  made  !■ 
good  faith  and  opon  InformatlOD  deemed  teUabla. 
Bnnderlln  r.  Bradstreet  IB  N,  T.  IBS. 

So  basis  for  an  eicuta  will  permit  a  wactoa  and 
dellbecate  asMult,  lotalt  and  outrage  uptm  taal- 
tngs  of  a  peiaon,  \)J  sending  through  the  mall.  In  a 
manner  to  be  teen  byotben,tourTl]ouanotloea.and 
libelous  envelopea.  King  v.  Fatteraon.  S  Cent 
Bep.  8ST.  (S  S.3.U  UT;  Hontgomery  v.  Knox,  a 
Fla.  sa-.  Byam  r.  Collins,  £  L.  B.  A  US,  lllN.  T. 
148,  T  Am.  St.  Bep,  TStt;   I^Dch  v.  EMilger, »  I* 


,:Jb.G00glC 


Stats  or  Uusonsi  t.  AuiHTBOKa 


BAD  DHBT 

OoDeamg  Agtmcr, 

tULaSBlleBt., 

OUcago. 

© 

IT.  B. 

eump. 

Hn-lbtTTlDCll, 

IM  Mroitg*,  Vuutorroort  *  Bwner, 

Bt.  Lenta,  Ho. 

Oiat  Blie  did  not  pay  ber  Just  debtB;  thit  she 
had  been  guilty  of  oofalr  deallDK;  that  itae 
waa  a  'd^  beat;'  tending  to  provoke  the 
■aid  Mary  Yiucil  to  wratb,  to  expose  ber  to 
public  hatred,  contempt  and  ridicule,  snd  to 
oqirive  ber  of  the  benenta  of  public  confldeuce 
and  social  intercourse.  Tbat  said  envelope  con- 
tained certain  scnrrilons,  blackmailing  and  In- 
decent allegations  concerning  said  Maty  Y Indl, 
as  follow  s: 

'"BPBAGUE'S 

43B  "'BadDebU 

T  '"  Collecting  iigency. 

'■' Agency's  4tbLeaer, 
"  ■  Mrs.  Ha^  YinciL         Ohlcago.  9-»,  1888. 

"'CO  A.  a.  ArmslTong:  tO.OO 

" '  We  find  that  the  account  of  which  we 
notlfled  yon  some  time  ago  la  sttU  imseltled. 
Can  yon  afford  to  hare  the  public  know  that 
yon  refuse  to  pay  this  blllT  You  may  need 
credit  again  some  time,  but  as  long  as  this 
account  remains  In  Uils  unsatisfactory  manner 
it  will  be  haid  for  vou  to  obtain  It.  It  yon 
desire  to  have  credit  with  the  merchsnts  in 
voni  locality,  and  malnlajn  «  reputation  for 
honesty  and  fair  dealing,  you  will  adjust  this 
claim.  Call  on  or  write  the  party,  and  make 
some  kind  of  a  setilement  at  once.  If  you  will 
pay  part  of  it  now,  and  make  some  arrange- 
ments for  the  ^balance,  we  will  not  crowd  you 


fuUy, 


'  'Per.' 


IdTOU. 

any  ammgem«nts  tor  a  Ikjuldation  of  this  claim 
we  ted  jiutifled  In  advertiaing  tbe  same  for  sale 
tntfaenewspapers,  aswetlai  tosendyouaetate- 
niMit  regularly  nmil  the  matter  is  settled.  A 
deHoquent  list  Is  published  for  tbe  good  and 
protection  of  the  public,  as  well  as  a  guide  for 
business  men  in  extending  credit,  as  it  con- 
tains the  names  ot  those  who  da  not  try  to 
meet  ttieir  obligations.  Do  not  correspond 
witb  us.    Settle  the  matter  with  the  party  to 

nL.R.A. 


whom  the  account  Is  due,  whose  name  wm 
given  in  our  former  letter.' 
— "That  said  envelope  was  known  by  the  public 
to  contain  said  scuriiloua  and  abusive  matlen, 
and  said  Armstrong  intended,  by  causing  said 
matter  to  be  sent  to  aald  Uary  Vincel  through 
the  malls,  to  advertise  her  as  a  'dead  beat,'  aa 
dishonest,  as  'poor  pay,'  as  unfit  to  be  truBled,  aa 
unfit  for  public  confidence;  and  said  acts  wera 
done  by  said  Armstrong  lo  extort  mouey  from 
said  Haiy  Yindl,  under  the  pretense  lliat  she. 
the  said  Mary  Yincll,  was  Indebted  lo  him,  when 
such  was  not  tbe  fact,  contrary  to  tbe  form  of 
(he  Blatuie  in  such  case  made  and  provided, 
snd  iwaiast  tbe  peace  and  dignity  of  the  State. 

[Sigoed.]  "Bernard  Dierkes, 

"Asat  Pros.  Atty.  Bt.  Louis  Court  of  Criminal 
Correction," 

"State  of  Misaouri,  City  of  8L  Louis,  js; 
Hary  Yincll,  being  duly  sworn,  upon  her  oath 
sayt  tbat  the  facts  stated  In  the  above  informa- 
tion are  true,  according  to  her  best  knotrledgs 
and'belief.     [Signed.]       Mrs.  M:  B.  Yindl. 

"Sworn  toand  subscribed  before  me,  this  Bth 
day  of  April,  1888.  [Signed]  Michael  J.  Kene- 
flck." 

Tbe  case,  as  made  by  the  evidence,  showed 
tbat  defendant  was  a  member  of  the  firm  of 
Eabrlch  &  Co.,  merctaanis  ot  Mexico,  Ho. 
Mrs.  Yincll,  the  prosecudng  witness,  bad  in 
her  girlhood,  and  prior  lo  ber  marriage,  lived 
la  Mexico,  After  her  marrisKe  she  and  hei 
huabaud  coatlnued  to  live  in  Mexico,  until  he 
was  killed  In  a  railroad  accident  in  1680.  Af- 
ter tbat.  Id  tbe  year  1881,  she  removed  to  St. 
Louis,  and  at  the  time  of  this  prosecution  she 
was  clerking  for  Scruggs,  Yandervoort  &  Bar- 
ney, of  St.  Louia.  According  to  tbe  testimony 
of  deteadant,  his  firm  claimM  that  she  owed 
them  an  account  ot  $8.70,  due  la  1881,  and  in- 
terest to  the  date  of  this  prosecution,  amount- 
lug  In  all  to  to.  This  claim  they  placed  in 
tbe  hands  of  the  Sprague  Collecting  A)cency  of 
Chicago.  This  agency  oaed  in  its  business  an 
envelope,  with  these  words  printed  on  It  in  the 
left-hand  upper  comer:  "Bad  Debt  Collecting 
Agency.  218  La  Salle  St.,  Chicago."  Upon 
the  p^^elpt  of  this  account,  ihey  opened  a  cor- 
reepondence  with  Mrs.  Yincll.  Ilappesrsthal 
abe  received  four  communicatJona  In  envelopes 
like  this  in  regard  lo  this  debt    The  envelope 


HnwDBi  BDPBBta  Comr. 


Jin^ 


deacrlbed  in  the  InrormBtion  wuibe  (nurtb  oF 
Ibe  MTlea  tbat  Bb«  received.  8be  teitifled  thai 
at  the  time  ebe  received  the  flrat  abe  was  work- 
ing at  ScnwgB,  VsDflerToort&Bamey's;  tbata 
large  number  at  employ 66  were  to  tne  boute; 
tbat  Ibeii  mail  na«  put  ia  a  commoD  lepoattorr, 
and  dliliibuted  out  of  a  common  boz;  that  dif- 
ferent ones  aav  this  letter,  and  the  supeiBcrip- 
Hod  on  it.  She  naa  no  mortiflad  at  (bia  tbat 
■be  went  to  the  poatofflce,  aud  directed  bar 
mail  aent  to  hrr  midence.  Her  letationa  san 
tbe  otlier  tbree  lettera  alie  received.  Wben  abe 
received  the  flrtt  leller,  abe  wrola  od  SOtb  Jan- 
uarv,  1888,  to  Annairong,  tbe  defendant: 

'^ear  Sir:  I  received  the  inclosed  from 
aome  association  in  Chicago.  Bon  dare  ;ou 
do  such  a  thing?  I  have  never  refused  to  pay 
a  Juat  delit,  but  I  do  moat  emphatically  refuse 
lo  par  tbem  twice.  Hv  word  Is  aa  good  as 
Hr.  K's,  and  I  say  again  I  bave  paid  this  bill, 
—a  part  at  one  time,  and  the  balance  on  leav- 
ing Hezlca  I  have  a  stalement  of  93.86  from 
.'Mr.  E.  If  he  remembers  a  part  of  it  being 
settled,  how  is  it  I  am  still  charged  with  tbe 
full  amount?  I  do  not  nropoae,  with  alt  mv 
present  grief  and  troubles,  to  be  peraecuted 
and  annoyed  further  hy  you.  There  is  a  limit 
(0  all  things.  It  Is  as  much  as  I  can  possibly 
do  to  support  myself  and  child;  and,  now  that 
my  father  is  dead,  I  will  also  have  to  conttib- 
ale  to  my  mother's  support  This  donble 
mt'tbod  OD  your  part  to  collect  this  bill  twice 
is  outrageous,  more  eepecially  aa  It  la  smlnat  a 
woman  who  has  no  other  reaources  but  ber 
own  exertions  to  maintain  bercelf  and  dilld. 
It  is  unworthy  of  a  man.  I  will  not  aubmlt  to 
further  Insult.  Tou  will  drop  this  at  once, 
and  withdraw  my  name,  as  you  bave  no  right 
« it  in  such  a  manner.    If  you  continue 


Od  the  bottom  of  tbat  Is  the  answer  to  tbat 
"8-1, 1888." 

Tbe  Court.  Did  tbe  letter  tbat  yon  wrote 
to  tbe  defendant  come  back  to  yoa  with  'tbli 
lead'peDtdl  memorandum  at  the  bottom  of  it? 

A.  It  did. 

Hr.  Goode  (continutng  to  read).  "We  differ 
In  opinion  on  ttaia  account.  Wben'pald.  I  will 
•top  (he  agency,  and  would  advise  you  (o  pay 
It  at  once,  and  avoid  further  trouble.  Respect- 
fullr,  A.  O.  Annatrong." 

Sue  received  tbls  letter  from  defendant, 
written,  as  the  other  one  was,  on  tbe  letter- 
head of  Eabricb  &  Co. ,  dated  Uth  February, 
and  ia  aa  follows: 

"Mrs.  Hary  Tincll,  Bt.  LouU,  Mo.:  Hiss 
Hary.  I  have  your  tetter  S-11,  and  coDtenli 
noted.  Herewith  inclosed  find  your  account 
On  receipt  of  five  dollars  I  will  stop  Sprague's 
Collecting  Agency.  Hoping  this  to  meet  with 
your  approval,  etc.,  most  reapectfully,  A.  Q. 
Armstrong. " 

To  ihiaTsattacbedBbtll  dated  "February  IS, 
1883.  Mexico,  Missouri,"  showing  lndel>tedness. 
$6.70;  credltby  cash,  13.00;  leavingdue|S.70: 
Interest  on  above,  fl.SO;  making  a  total  of 
$5,0(1.  "The  above  ia  correct,  according  '" 
your  I 

Miasoi r-- 

brich  and  J.  B.  Snyder.' 

There  aeeina  to  be  do  question  but  that  tbU 
account  was  horred  by  the  Ave  yeara'  Umltatfcm. 
UL.R.  A. 


Mrs.  Vlocil  had  been  a  resident  of  the  Stale  all 
the  time.  Eabricb,  one  of  the  firm,  tevtiOed 
theie  were  two  smalt  errora  In  the  account; 
tbat  the  balance  due  in  1881  was  $8.4S;  tbat. 
with  Interest,  it  amounted  to  $9.  He  denied 
that  she  had  ever  paid  this  balacce.  Bbe  (estl- 
ded  that  abe  paid  it  wben  she  left  Mexico,  te 
live  in  Bt  Louts.  Among  otlier  witnesses, 
Mr.  Bassford,  editor  of  tbe  Ledger,  a  newt- 

eper  published  In  Mexico,  teatlfled  that  when 
beaxdArmstrong  waa  to  be  proeecuted  for 
lltwl  be  "Interviewed"  him  oonoemlDg  tbe 
matter.  He  ireDt  into  bis  atore,  and  asked 
bim  to  tell  bim  something  about  it,  and  read 
btm  an  article  tbat  bad  been  printed  In  tbe  St 
Louts  Evening  Chronicle  tbe  day  before.  De- 
fendant said  it  was  "pretiy  rough,  proceeded 
to  explain  tbe  matter  to  me,  bow  be  had  duoned 
Mrs.  VlnciL  Mr.  Armstrong  sUted  tbat  thk 
lady,  Mrs.  Ylndl.  bad  owed  the  Ann  a  bQl  fw 
a  long  time,  of  which  abe  had  repeatedly  been 
sent  a  atatement,  and  tbat  didn't  avafl  very 
much,  and  so  he  sent  one  registered— sent  a 
registered  letter — fn  care  of  Scruggs,  Vander- 
voort  &  Barney,  for  whom  the  lady  waa  work- 
ing. That  letter  was  received,  but  there  was 
no  money  fortticomdng.  He  said  he  was  • 
memtier  of  Sprague's  Collecting  Ageitcy  ot 
Chicago,  and  ne  sat  down  and  filled  out  a 
blank  aupoUed  t^  this  concern,  and  sent  it  to 
Mrs.  Tlncnl.  About  that  time — I  don't  know 
wbeifaer  It  waa  at  that  stage  of  the  talk  or  not 
— he  ^owed  me  one  of  those  blanka  I  have 
spokenof.  After  he  BentthettlaDk.nomooey 
came,  be  said,  and  he  resolved  to  place  the 
matter  in  the  banda  of  tbl*  ageu^  ot  Cblcaeo. 
which  be  said  he  did.  A  short  tltne  after  hav- 
ing placed  it  in  the  hands  ot  the  agency  id 
Chicago,  be  received  a  letter  fromMrs.  Vindl. 
He  described  it  as  being  a  stinging  one,  of  sev- 
eral pages.  In  which  abe  denlea  the  debt  He 
said  the  debt  waa  Juat.  and  tbe  book  showed  It 
to  be  unpaid.  He  said  he  waDled  tbe  mon^. 
Tbls  waa  the  aubstance  of  tbe  Interview ."  Ite- 
fcDdant  also  staled  to  tbe  wltneaa  tbat  he 
thought  from  tbe  tone  of  Mrs.  Tindl's  lett^ 
she  had  received  "a  cbromo:"  that  la,  be  de- 
scribed it  aa  t)eiDg  a  , large  envelope,  covered 
with  heavy,  black  letters  conlafning  the  sen- 
tence "Bad  Debt"  or  "Dead  Beat"  "Collecting 
Agency,"  and  so  forth.  On  tbe  part  of  tbe  de- 
fendant, it  waa  shown  that  Hr«.  Vlncil  had  not 
eiid  $S.U  of  tiie  account;  also  evidence  tend- 
g  to  impeach  or  deny  Hr.  Basaford's  account 
of  his  convenatloD  with  defendant;  also  oflers 
to  prove  she  owed  aeversl  other  stnall  hills  Id 
Mexico,  which  were  refused  bv  ihe  court.  De- 
fendant testified  in  his  own  behalf  tbat  Mr«. 
Vindl  owed  his  arm  a  book-account  of  $S  and 
he  dedied  tolcollect  It  He  mailed  her  a  card 
aa  followa: 

"Mexico,  Missouri  [riving  the  month],  1888. 
Mrs.  Yindl:  Your  tdll.  amounting  to  nve  dol- 
lars, is  past  due.  Please  call  and  make  a  set- 
tlement inside  of  ten  days.  The  principal  mer- 
chants and  leadlngprofesBionaof  the  west  bave 
organized  aprotecuventitoD.  I  have  become  a 
member  of  the  union.  Bvery  memtier  ia  requir- 
ed to  report  all  persona  who  owe  billa  tbat  are 
past  due.  Please  do  not  compel  ns  to  report 
your  name.    Respectfully,  A.  G.  Amstrong." 

The  beading  to  this  card  read  as  follows: 
"P.  B.   BpI«ga^  President    A.  H.  Wilaon, 


Btatx  or  Uueoinu  t.  Axtanxoaa. 


XMWgsr.  T.W.  BpngtM.  SecretarjATrnw- 
vier.  Bpragne'*  Ouledlns  Agency,  formeriT 
Weatern  HercbmV  R«Ulf  Protective  Union.^ 

Defendant  denied  that  beevet  mailed  aletter 
-to  Hta,  Tlndl  in  one  of  tlie  "Bad  Debt"  enrel- 
■vpet',  denied  knowinc  ibat  the  aoency  was  us- 
ing tbU  tonn  of  eovelope  In  mtiang  to  faer  on- 
tn  tbia  proMcatlon  oommenoed;  and  that  be 
did  not  Instiuct  or  oaim  tbe  agency  to  uwtbia 
■OBTelope.  Wiiettupon  tbe  court  gave  tbe  JoTf 
tbe  foUowlDg  lutroctkHu; 

"Tba  Jury  are  lutructed  that  if  tbey  believe 
Ima  tbe  evidence  Qiat  tbe  defendant,  on  or 
«boat  tbe  Vm  Omj  of  Murcb,  1886.  cauied  tbe 
'envelope  given  In  evidence  to  be  seat  to  Mary 
VlncU,  In  tbe  City  of  St.  Louis,  tbroa^  tbe 
malla.  willfully  and  maliciously  intending  and 
tneanfng  to  Indicate  lo  Ibe  public  sad  to  all 
peraons  seeing  aald  envelope  tbat  she,  tbe  mid 
Mary  Vlncil,  was  dUbotuat,  or  did  not  pay  her 


envelope  was  ao  nndetatood  by  tboee  peiaons 
who  saw  it;  and  If  tbe  jary  fnitber  Mleve 
that  Uie  reception  tbronga  tbe  mails  of  locdi 
«ivelope  containing  the  Incloaure  act  out  In 
aald  InfonnBllon  tended  to  provoke  tbe  aald 
MaiT  Tlndl  to  wrath,  and  to  expose  ber  lo 
vnbHe  batted,  contempt  and  ridicule,  and  to 
deprive  ber  of  tbe  benefit  of  public  confidence 
and  eodal  Intercoune;  and  If  tbe  lory  further 
twUevea  that  aald  defendant  waUu^y  ud  mr 
Udooaly  Inlended  by  aald  actetoadvertlBeMl 
Haiy  Vlncil  as  a  dead  beat,  or  ••  dlabonest,- 
Iben  tbe  ]nry  will  find  tbe  defendant  gnllt] 
nnleaa  they  fnitber  find  tbat  said  Mary  Tine 
la  a  d<*d  beat,  and  U  dbboneet,  and  unfit  to 
be  trusted,  and  unfit  for  pnbllc  confidence. 
<B)  Tbe  Joiy  are  Instructed  tbat  malice  la  the 
willful  doing  of  a  wrongTuI  act  wilbont  Inst 
-atose  or  excuse;  and  tbey  may  Infer  malice 
-from  tbe  facte,  if  tbey  believe  It  to  be, the 
natuTBl  Inference  to  be  drawn  from  tbem.  (8) 
The  previous  good  ohuacter  of  the  defendant, 
tf  ertabllahed,  ia  a  fact  In  this  case  which  tbe 
Jory  ought  to  consider  In  passing  upon  bfs 
guut  or  Innocence  of  this  chBrfe.  (4,)  But  If 
«n  tbe  evidence  tn  tbe  case,  including  tbat 
4:lTe&  toocbiog  the  pievloiii  good  character  of 
tbe  defendant,  sbows  falm  U  be  guilty,  then 
Us  prerlooa  good  character  canoot  lusUfy  or 
«xcuae  the  mfenae.  (0)  Tbe  detenoant  Is  a 
competent  wllness  in  hli  own  behalf:  but  the 
bet  tbat  be  is  a  wilness  teetifying  la  his  own 
behalf,  and  tbe  Interest  he  bas  al  state  in  this 
«a*e,  may  be  considered  by  tbe  jury  In  deter- 
mining the  credibility  of  his  testimony.  (6) 
The  ]uiT  are  tbe  excludvejudges  of  tbe  credl- 
bDl^  of  tbe  witnesaea.  With  that  the  court 
ha*  nothing  to  do.  And  If  you  believe  and 
find  from  tbe  evidence  tbat  any  witness  has 
wiDfnlly  testified  falsely  to  any  material  fact 
in  tbe  case,  you  are  at  liberty  to  disregard  the 


until  ft  baa  been  overcome  by  proof  which 
tabUabea  bis  guilt  to  your  sttisfaction  and  be- 
TODd  s  reasonable  doubt;  and  the  burden  of 
moving  hi*  guilt  rests  with  the  State.    If, 
however,  this  preeumption  has  been  overcome 


yond  a  reasonable  doubt  your  duty  I*  to  con- 
vict. If  of  bl*  guilt  you  are  not  oooviaoed  be- 
yond a  reasonsbto  doubt,  your  duty  Is  to  acquit. 
But  to  Justih  an  acquittal  od  the  ground  of 
doubt  alone,  ft  should  be  reasonable  and  sub- 
stantial, and  not  a  mere  guess  or  coKJeciore  of 
tbe  poasibill^  of  innocence.  (B)  The  Jury  an 
furuier  instructed  tbat  If  defendant  caused 
said  envelope  to  be  sent  through  the  mails 
"  ected  to  the  said  Hary  Tincll  at  the  Cltv  of 
Lonit,  then  such  acts  consdtnle  a  pubUca- 
1  of  the  libel  In  said  ci^.  (S)  It  the  jutv 
find  the  defendant  guilty,  they  mav  aaseaa  hU 

Sanlshment  at  imprisonment  In  tne  dty  jail 
>r  a  term  not  exceeding  one  year,  or  by  a  fine 
not  exceedinj;  (1,000,  or  by  both  such  fine  and 
Imprisonment.  (10)  The  Jury  are  Inatrucled 
that  tbe  only  meaniag  that  tbey  can  pat  upon 
the  words  'bad  debt'  upon  said  envelope  are 
tbe  usnal  and  ordinary  meaning  attached  to 
them  as  used  in  the  Bngllsh  Mugnage;  and 


madnn,  unless  they  find  that  tbe  words  '  bad 
debt' and  the  said  meaning  and  meanings  so 
alleged  by  way  of  Innuendo  are  the  true  mean- 
Inge  and  sense  of  tbe  lald  words  iMd  debt' 
(11)  Thecourt  Instractt  the  Jury  that  Che  mere 
fact  that  the  defendant,  Armstrong,  may  have 
been  a  subacriber  lo  or  employer  ofUie  Bprague 
Collecting  AgeacT  of  Chicago,  will  not  render 
lilmHablefortbe&crimlaalactB;  aad  that  said 
defendant  b  not  responidble  for  tbe  sendiog  ot 
puUishlog  of  the  alleged  libelous  matter,  nn- 
Um  such  wa*  done  by  blm  or  upon  his  direc- 
tion and  instruction.  (19)  The  court  lutmct* 
Oie  jui^  that  an  indebtedness  by  open  account 
Is  a  valla  sad  legal  debt,  although  of  more  than 
five  years'  existence.  (18)  Tbe  court  instructs 
the  furv  tbat  before  tbe  Juiy  can  convict  they 
must  And  and  believe  beyond  a  reasoosble 
doubt  (hat  tbe  prints  alleged  and  set  forth  in 
tbe  Information  herein  were  of  a  libelous 
nature,  and  had  the  effect  ot  charfftng  the 
aforesaid  Mary  Vlodl  with  being  dtshoneet, 
and  guilty  of  nofslr  dealing;  and  that,  further, 
said  printo  were  sent  to  the  said  Uuy  Tiocil 
by  the  defendant,  or  by  someone  st  his  instance 
sod  request;  and,  further,  tbat  the  Inference 
to  be  drown  from  the  prints  of  'bad  debt,'  etc., 
on  tbe  alleged  envelope,  were,  as  a  matter  of 
fact,  nntrue.  (14)  The  Jury  ate  inatnicted  that 
they  are  tbe  sole  Judges  of  tbe  weight  of  tbe 
evidence  and  the  credibility  of  Uie  witneaset, 
and  it  is  for  them  to  find  from  tbe  evidence  in 
this  eaae  wbelber  there  was  any  Inlentloo  on 
(be  part  of  tbe  defendant.  In  tbe  nte  of  the 
means  employed  to  collect  a  debt,  to  Ulwl  the 
prosecuting  witoew,  Hsiy  Tindl;  and,  it  they 
find  there  was  no  such  Intention,  then  they 
win  retam  a  verdict  ot  not  guilty.  (IS)  The 
court  Instructs  tbe  jury  tbat  uuder  the  Coastl- 
lutlon  ot  Missouri  and  the  statutes  thereof  the 
Inty  are  themselves  tbe  Judges  ot  the  law  of 
Hbel,  as  welt  aa  of  the  facts,  and  that  they  are 
not  required  to  accept  tbe  instructions  given 
by  the  court  as  being  conclusive  of  what  the 
law  of  criminal  libel  Is." 

To  the  giving  of  which  said  tastrucHons  the 
defendant  excepted,  and  saved  bis  exceptions 
at  the  time. 

Refused  inetmctiona  And  the  defeodant 
asked  tbe  following  tnstructioos:    "(1)  The 


UiHocxi  Sdtbxu  Coubt. 
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fall  dealiun,'  or  'la  dlabonest;'  and  tJ  . 
jury  abonla  disregard  so  mucb  of  tbe  Innuendo 
of  Uie  informotton  In  tbls  cose  u  charges  tiuch 
to  be  [be  meKDlDg  of  said  worda  'bad  debt.' 
(8)  The  court  tnstrncw  the  Jnry  that  there  Is 
DO  evidence  in  regard  to  tbe  receipt  bj  Mar; 
ytncll  of  the  leller  set  forth  la  tbe  iDformatlon, 
and  purporting  to  CAme  from  tbe  Bprague 
CnUectiug  Agency  of  Chicago,  nor  pub11c«uoD 
of  said  letter  In  the  Qt;  of  BL  Louis,  and  tbe 
jurj  should  disregard  said  letter,  and  that  por- 
tion of  the  Information  In  reierence  to  Uie 
Mme,  and  all  charge*  of  iiliel  based  on  tbe 
same.  The  court  Insliucts  the  Jury  that  tbe 
law  presumes  the  defendant  to  be  Innocent  of 
the  crime  alleged  In  tbe  information;  and  that, 
before  tbe  Jury  can  find  the  defendant  guilty 
In  this  case,  the  State  must  prove  lo  tho  Jury 
beyond  a  reasonable  doubt  tbat  the  defendant, 
U  the  Oily  of  Sl  LoaU,  on  or  about  tbe  27tb 
day  of  Haicb,  1888,  did  nnlawfullv  and  ms- 
lldoasly  mail  to  the  said  Uaiy  Ylncil,  ot  that 
the  defendant,  at  tbe  Cfty  ot  BL  Louis,  on  or 
about  tbe  S7th  di^  of  March,  1888.  did  unlaw- 
fully,  willfully,  and  malidously  cause  to  be 
mailed  to  the  said  Haiy  VincdX,  the  said  en- 
velope shown  in  evidence,  and  that  by  so 
doing  he,  tbe  defendant,  Intended  theret^  to 
commit  tbe  offense  of  crimlDal  UIkI;  and  be- 
fore tbe  Jnry  can  And  tbat  tbe  defendant  did 
cause  the  muling  of  said  envelope  to  be  done, 
Ibe  Btate  must  prove  beyond  a  reasonable 
doubt  tbat  tbe  defendant  directed  the  tidd 
Sprite  Collecting  Agency  to  direct  and  mall 
(be  said  envelope  with  the  words  "bad  debt' 
tbereon;  and  tbe  State  must  turiber  prove  ' 


by  defendant:  and,  unless  tbe  Btat«bas  proven 
au  of  these  tblngs  to  the  Jury  beyond  a  reason- 
able doubt,  then  the  jury  will  relum  a  verdict 
of  not  guilty.  (8)  The  jury  are  ioBtruoled  tbat 
If  tbOT  believe  from  tbe  evidence  lo  this  cause 
tbst  the  said  Hary  Vincil  owes  tbe  debt  re- 
ferred to  in  the  correspondence  put  in  evidence 
in  tbia  cause  between  ber  and  tbe  defendant, 
then  It  is  tbelr  sworn  duty  to  return  into  court 
a  verdict  of  not  guilty,  although  the  Jury  may 
find  that  said  debt  is  barred  by  tbe  Statute  of 
Limitations  of  five  years.  (4)  The  jury  are  lu- 
iiructed  tbaL  although  they  may  find  Ihat  the 
wnrds  'bad  debt,'  as  used  upon  said  envelope, 
are  libelous,  still,  before  they  can  find  the  de- 
feudant  guilty,  tbey  must  further  tad  tbat  the 
defendant  directed  the  composing  of  and  pub- 
lUhiog  of  said  libelous  matter,  and  this  fact 
must  be  proven  to  tbe  Jury  by  tbe  Stale  beyond 
a  reRBonable  doubt.  (6)  Tbe  court  iosirncts 
the  Jury  that  evidence  of  good  character  is 
competent  in  favor  of  a  person  accused  and  on 
Irisl,  as  lending  lo  show  tbat  he  would  not 
commit  tbe  offense  alleged  against  bim;  and 
if  In  this  case  the  Jury  believe  from  tbe  evi- 
dence in  this  case  tbat  the  defendant  has  al- 
wayi  borne  a  good  cbaracler  for  truth  and 


this  Is  a  fact  proptr  to  b«  conddered  by  tb» 
Jnry  In  arriving  at  a  verdict;  and  If,  after  a 
careful  consideration  ot  aU  tbe  evidence  In  liie 
case,  including  Uiat  bearing  <ai  his  character, 
tiie  jury  entertain  any  teasonabte  doubt  of  thv 
defendant's  guilt,  then  It  Is  Ibeir  sworn  duty 
to  acault  bim.  (S)  The  Jury  are  Instructed 
that  tliey  will  reject  and  not  consider  any 
meaning  placed  upon  tbe  words  'bad  debf 
npon  said  envelope,  eicept  the  usual  aitd  ordi- 
nary meaning  aUadied  to  them  in  tbe  Engllslt 
language,    (jf)  TIm  court  InslrucU  T 


„    ige.     ,,  _  . 

that,  although  tbey  may  believe  and  find  fi__ 
the  evidence  tbat  the  defendant,  Armstrong, 

E laced  an  account  against  Hrs.  Tlncil  in  lh« 
ands  of  the  Sprague  CollecUng  Agency  of 
Chicago  for  collecting,  and  tbat  be  may,  at  the 
time  of  doing  so,  have  been  aware  of  tli» 
methods  used  by  said  agency  in  attempting  to 
make  collections,  yet  the  defendant  cannot  b» 
held  reapondble  for  any  acts  of  said  agency  in 
sending  the  alleged  pnnts  and  writings,  unleaa 
tbey  were  sent  at  the  Instance  and  request  of 
dele  ud  tint." 

Which  tbe  court  refused,  to  wlilch  refusal 
ot  tbe  court  tbe  defendant  excepted,  and  saveil 
his  exceptions  at  tbe  time.  After  argument  of 
counsel  the  jniy  returned  into  court  &e  follow- 
Ingverdict:  ''^Btateot Missouri  v.  A.  O.  Arm- 
Btrmg.  Charged  with  criminal  libel.  We. 
the  Jury  in  (be  above-entitled  cause,  find  tb» 
defendant  guilty  as  charged  in  Ibe  infoimstlon, 

--'  "*-  punishment  at  aflne  of  $000. 

Por 


Tboe,  D.  Ford,  Foreman. 


ant's  demurrer  to  the  Slate's  evidence,  as  it  did 
not  appear  from  Uie  evidence  tbat  the  defend- 
ant knowingly  or  willfully  caused  the  matter 
to  be  publbhed.  He  simply  em^doycd  tbls 
agency  to  do  some  collecting,  and  tbe  uency 
used  Its  own  methods.  Sending  tbe  liheloo* 
matter,  if  It  be  such,  was  not  within  the  scope 


of  ill  employment, 
Townsnend,  Slanc 


.  Slander  &  Libel,  4ih  ed.  10^ 
nott/  Harding  v.  Qreening,  1  Hoore,  477,  1 
Holt,  N.  P.  631, 8  Taunt.  43;  Bardin  v.  Cwa^- 
itodc,  a  A.  K.  Marsh.  480. 

It  was  error  in  the  court  to  exclude  (be  evi- 
dence offered  by  the  defendant  to  show  that 
the  complainant  owed  numerous  other  debU 
that  sbe  bad  failed  to  pay. 

In  prosecutions  for  lioel  the  truth  thereof 
mav  oe  given  in  evidence. 

lifo.  Const,  art.  2,  g  14;  Bev.  Slat.  1680. 
g  88T2i  Rev.  Blat  1879,  ^  16941  Stob  V.  .BMnMr, 
8S  Mo.  S58. 

Instruction  No.  IS  given  by  the  court  !• 


The  court  has  no  leas  or  different  duty  lo 
perform  in  libel  casea,  nor  have  the  Jury  any 
greater  rights  or  powers,  than  in  other  crtminal 

Bts  V.  BvHUtt,  4  Bam.  &  Aid.  S6S;  S  Kent, 
Com.  *19,  pt.  4,  nola. 

It  was  not  tbe  object,  either  in  En^and  or  In 
this  country,  to  set  up  instead  of  the  arbitrary 
power  of  the  court  an  equally  arbitrary  power 
of  the  Jury,  but  simply  to  restore  in  the  trial  of 
theae  cases  the  anciently  established  and  popu- 
larly approved  course  of  the  cr ' — 


1891. 


Btatb  of  Husoubi  t.  AjoigTBoaa. 


HiDini,  Constituttonil  HiatoT7  of  Enftlsitd, 
cbap.  IS;  Proffatt,  Juir  Trtat,  §|  883-889: 
PVtlkard'a  Btarkie,  Blandn  &  Ubel.  H.  Q. 
WooA'ineta  *S»-<tS,  top  p.  72-84;  TbompnjD, 
Trial*,  S§  ane^M»9i  Coolej.  Conrt.  Lim.  8d 
ed.  460  et  Mg.y  £Dfi;Uiid  In  tlie  18tb  Centnir,  bj 
Lecky,chap.ll;  JfoRfvomeryv.  Slitfat,  1]  Ohio, 
427. 

Ulatn.  t.  H.  W»od,  Attg-Qm.,  and 
CliMrleB  H.  Napton.  for  rMpoudent: 

Evidence  that  Hary  Vlodl  owtd  aeTenl 
debts  In  Hezkm  other  tban  that  claimed  to  be 
dti6  defeodtnt  was  properly  excluded. 

Townabend,  Blander  ft  Libel,  pp.  818,  81S. 

The  Beneral  cbargeot  "dead  brat"  caoDOt 
be  JDttmed  bv  a  ain^le  innanoe. 


f  ownsbend.  Blander  A  Libel,  g  218,  p.  81B, 


ando 
Ofttitt,  P.  J.,  delfTered  the  opinion  of  the 

The  appellant  contend*  tbat  various  error* 
were  committed  In  this  trial,  and  Ibey  will  be 
noticed  in  the  order  in  which  he  complains. 
Hla  first  assignment  is  the  Insufflclenc;  of  Ibe 
information.  The  veriflcatloii  la  claimed  to  be 
bad  because  tbe  prnsecntrix  onlj  swore  that 
the  Facts  stated  were  "true  to  ber  best  knowl- 
edge and  belief. "  Tbis  was  mlcd  otherwise  In 
the  recent  declalOD  of  tbii  court  fn  State  v.  Ben- 
wtt,  103  Ho.  SIO.  10  L.  R  A.  717.  It  te  next 
said  that  the  Infonnation  la  bad  for  duplii 
This  ot^ection  is  raised  for  tbe  flrst  time  ti 
motion  in  arrest  Tbere  are  various  methods 
for  laklns  advantage  of  duplicltj  in  an  Indict- 
ment or  InrormBtlon.  A  motion  to  guaab,  a 
demurrer,  or  motion  to  compel  the  Btate  to 
elect,  will,  either  ot  them,  correct  tbis  fault; 
but  11  is  almost  universally  held  that  It  is  too 
late  afier  verdicl  to  make  this  objection  to  a 
motion  In  arrest  In  a  mltdemeanor.  I  Bishop. 
Crim.  Proc.  6§  443,  448;  Cton.  v.  Tiuic,  20 
Pick.  86«:  Wharton.  Crim.  PL  fg  865.  760. 
The  cause  was  beard  on  tbe  cbarge  ot  libel,  the 
evidence  conflned  to  tbat  oflense,  and  the  In- 
structions all  had  reference  to  Ibat  misdemean- 
or. We  cannot  tee  that  anv  snbsiantial  right 
of  tbe  defendant  was  violated  in  thin  respect 
in  oveTTulIng  the  motion  Id  arrest.  The  mat- 
ter complained  of  was  at  moat  mere  surplus- 
age, and  this  defect.  If  any,  was  ctwed  by 
onrStaluteot  Jeofails.  Section  41  IB  or  section 
1821,  Rev.  Stst.  1870- 

Equally  groundleat  Is  the  objection  tbat  the 
information  did  not  char^  tbe  matter  com- 
plslned  of  was  "wlllfullv"  or  "mallcioady" 
published.  It  distinctly  alletres  tbat  defendant 
'■did  willfully  and  maliciously  libel  and  de- 
fame the  prosecutinir  witness  by  sending  the 
said  envelope  with  lis  iudor<iement«  through 
tbe  maUs,"  etc,,  and  Is  sufflcieni  according  to 
the  moat  approved  nrecedeols.  The  defendant 
was  fully  Informed  by  it  of  tbe  nature  and 
character  of  the  offense  wlih  which  he  was 
charged,  and,  after  all,  this  Is  tbe  great  object 
of  an  Information  or  IndlctmenL 

It  is  itext  urged  against  tbis  information  that 
ft  does  not  contain  tbe  written  allegations  ot 
tbe  UbeloiM  inatt«r  complained  of.  AnyoDe 
reading  tbe  information  in  tbistause  would  be 
at  a  loM  to  understand  this  objection.  As  a 
matter  ot  fact,  the  point  made  ic  argument  was 
not  tbat  it  was  not  In  writiog,  but  it  was  not 
1SL.KA. 


but  tbe  original  envelope,  or  at  least  tbat  por- 
tion containlDg  tbe  alleged  libel,  was  pasted  in 
ibe  iDformation,  and  made  a  part  thereof. 
Leaned  counsel  for  defendant  seem  to  think 
that  it  was  very  material  who  did  the  wriling. 
This  point  is  eatirelj  too  technical  to  be  seri- 
ously entertained  in  a  court  of  justice.  Be- 
sidas  these  speciftc  obJortioDS,  tbere  is  a  gen- 
eral ati^roent  of  error  tbat  the  information 
does  not  charge  an  oflense  under  the  Statute. 
Tbis  Infonnation  is  drawn  under  section  8860, 
itev.  Btat.  1880  (Rev.  Stat  1879.  §  IfiOl),  which 
defines  alibel  as  follows:  "  A  libel  U  the  ma- 
licious defamation  ot  a  person, .made  public  by 
any  printing,  writing,  sign ,  picture,  representa- 
tion, or  efBgy  tending  to  provoke  bim  to  wratb. 


public  confidence  and  social  Intercourse;  (._ 
any  malldout  defamation,  made  public  as 
aforesaid,  designed  to  blacken  and  vilify  tb« 
memory  of  one  who  la  dead,  and  tending  to 
scandalize  or  provoke  his  surviving  relatives 
and  friends."  Was  the  sending  of  this  eu> 
velope  with  these  indorsements  on  It  the  pub- 
llahingofa  libel,  tending  to  expose  the  proeo- 
cutrti  to  contempt  or  ridicule,  and  bring  her 
in  disrepute  with  her  emoloyen  and  the  pub- 
lic ?  We  are  clearly  of  the  opinion  that  it 
was.  Tbe  words  "Bed  Debt  Collecting 
Agency  "  were  printed  la  large,  bold  type  on 
the  envelopes,  and  were  obvicusly  intended  to 
aUract  tbe  edention  of  tbe  public  T  These 
words  must  be  couatiued  In  the  light  of  the 
times  Id  which  they  are  uaed.  Similar  asso- 
ciations had  sprung  up  all  over  tbe  country, 
and  these  devices  were  resorted  to  to  forc« 
debtors  to  pay  tbelrdebla.  To  such  eitentdid 
they  go  tbat  tbe  Congress  of  the  United  State* 
forbaJde  the  uxe  of  ibe  mails  for  their  distribu- 
tion. Tbey  had  become  so  commou  Ibat  tbey 
were  thoroughly  understood  in  the  mercantile 
world.  Under  tbis  state  of  affairs,  the  defend- 
ant resorts  to  this  Chlcsgo  agency  lo  collect 
this  debt  of  tbe  proseculrix.  He  sets  in  mo- 
tion ibis  machine  for  eilorllnfi  tbis  money 
from  her.  It  was  known  that  tbe  prosecutrix 
was  earning  her  living  by  ber  work  In  the  large 
and  responsible  dry  goods  honse  of  Scnufgi^ 
Vaadervoort  &  Barney.  Accordingly,  these 
letieiB,  tour  In  number,  are  directed  to  ber  In 
tbe  care  of  her  employers.  All  the  mall  for 
the  emplovte  of  this  large  bouse  was  put  to- 
geiber  ana  taken  by  tbe  carriers  lo  the  store. 
There  Ihe  various  clerks  went  to  a  common  re 
pository  for  tbelr  mall.  So  that  the  scheme 
was  well   devised   (o  attract  tbe  attention  of 


opinion  the  life  of  a  •enaillve  woman  would 
soon  tieuome  a  burden  and  unendurable.  Tbis 
envelope  on  Its  face  was  designed  to  attract  the 
attention  of  the  public,  and  when  the  prosecu- 
trix received  these  tetters  in  these  envelopes  tlM 
tact  was  tbereliy  published  thnt  this  association 
was  In  correspondence  with  her  for  the  pur- 
pose of  colleciing  a  bad  debt;  and  we  cannot 
shut  our  eyes  to  tbe  necessary  implication  that 
she  was  a  bad  debtor;  tbat  sne  was  not  In  ths 
habit  of  paying  her  bonest  debis;  and  was  un- 
worthy ot  credit.    Nor  are  we  left  in  doubt 


Court, 


Jntm, 


that  (hU  wu  tbe  pnrpow  of  S»  BMOcfatUoo. 
In  tbe  ktter  wbicb  cnme  under  cover  of  thii 
«tivelc|)e  the  aeency  asks  her:  "Can  yim  af- 
ford U>  have  iiie  public  know  that  you  refuse 
to  pay  this  billT  You  ma;  need  credit  again 
■ome  lime,  but  a«  toog  as  this  account  remaini 
Id  thia  nDsatisfactory  manner  It  will  be  hard 
for  yoa  to  oblsin  H.*"  In  other  word*:  "By 
means  of  this  style  of  publlibing  you  to  the 
world  we  will  adTcrtiae  yon  as  unworthy  of 
credit."  Nor  wu  this  all.  She  ia  warned: 
"Bbould  you  podiively  refnee  to  make  any  ar- 
langements  for  a  Itquldatioo  of  this  claim,  we 
teeTjustifled  la  advertisioE-  the  same  for  sale 
to  tbe  newapapeta,  as  well  aa  to  send  you  a 
Btalement  >egular1y  antU  tbematlarfaeettled." 
These  regular  communicalioDB,  if  aent  without 
theae  libeloua  worda  in  )a^e  type,  would  not 
attract  any  stteoiioa:  bat,  nceived  reoiularly 
in  tbla  form,  would  gin  ■  painful  publicity. 
Tbe  evident  purpose  and  deatgn  of  tbe  defend- 
ant and  the  aseodation  be  emptoyed,  and  tot 
wtaoae  ads  he  Is  respooiible  in  uis  matter,  was 
to  publish  the  prowcutiix  as  a  bad  debtor,  a 
dishonest  person,  who  would  not  pay  her  hon- 
eat  debts,  and  to  degrade  her  In  the  eyes  ol 
tbe  public  and  her  employers,  and  a*  suob  was 
dearly  libelous,  and  within  the  meaning  of  the 
Statute.  MwUt  v.  Tultur,  T7  Wis.  288,  *  L. 
R  A.  80;  Dtnnit  T.  JoAMm.  48HiDn.  801; 
JiOjitim  T.  Cam.  (Pa.)  14  AtL  Rep.  42(1. 
Tbe  law  will  not  countenance  or  tolerate  tbla 


In  the  case;  benoe  the  trlU  court  committed  no 
error  in  admitting  it  as  erldenoe. 

There  wu  no  error  in  admitting  the  letter 
ot  January  80, 1888,  in  eridenoe.  It  was  ad- 
missible to  ihow  defendant's  knowledge  of  tba 


bis  reply,  written  tm  tbe  letter  itself,  abowa  his 
delerminalloo  to  persist,  notwitbstSDdlng  the 
protest  of  Hia.  Tindl.  Nor  did  tbe  court  err 
in  excluding  the  evideoce  of  Beed,  Emmons, 
BedelL  and  Hra  Hardli^,  tending  lo  prove 
that  Mrs.  VineU.  owed  than  altogether  some 
(18.50.  No  offer  was  made  to  prove  ber  gen- 
eral reputation  to  regard  to  paying  her  Just 
debts.  Bhe  was  not  expected,  nor  was  tbe  State 
required,  to  oome  prepared  to  msi '  '  ' 
IndlviduaJ  cfslm  that  mt^l 


barred  by  the  Statute  of  Imitations;  that  de- 
fendant persisted  in  bis  endeavor  to  extort  tbe 
money  mim  tbe  prosecutrix  after  bw  protest; 
and  the  avowed  intratlon  of  his  agents  to  pub- 
lish her  to  tbe  wwtd,  and  advertise  this  accotml 
for  sale  in  tbe  newspopert.— «inply  eottain  tbe 
charge  that  this  was  malldouslv  done.  To  per- 
mit a  defenselesa  woman  in  thisdayof  enllght- 
enmeot  to  be  thus  persecuted  would  be  a  re- 

S roach  to  our  laws.    Bsob  v.  Tlunapton,  I4B 
[SM.  40S. 

It  is  insisted  by  defendant  that  the  court 
ought  to  have  sustained  a  demurrer  to  tbe  evi- 
dence. The  defendant's  own  letters  of  Febm- 
ary  1  and  14,  1888,  both  shov  that  he 


She  bad  appealed  (o  him  to  call  oft  this  agency, 
and  he  complacently  Informs  her  be  will  when 
sbe  sends  tbe  |5.  "Qui  fiieitp»ralivm,fiMeit 
per  m;"  and  this  maxim  applies  In  allllssulot- 
nees  in  libeL  Besidea,  Baesford,  the  editor  of 
ttie  Ledger,  ttetifled  that  the  defendant  told  him 
be  was  a  member  of  the  Bprague  Agency,  and 
in  referring  to  Mrs.  Vindrs  letter  be  said  be 
thought  she  had  received  a  "  chromo,"  lo 
whlcb  he  alliiiled.  After  believing  or  thinking 
that  she  bad  received  tblsstyle  of  a  letter  from 
his  agents  or  associates  In  Chicago,  he  declined 
to  stop  them  unless  she  pays  tbe  ^.  There 
was  ample  evidence  to  sustain  tbe  verdict  of 
tbe  jury^  aa  to  his  knowledge  and  compllcily  In 
originating  and  publishing  the  libelous  en- 
velope.  The  pastlnK  of  the  portion  of  the  en- 
velope containing  tne  libelous  matter  in  the 
information  so  as  lo  make  it  a  component  part 
thereof  was  unusual,  and,  we  think,  wholly 
unnecessary,  but  It  c«talnly  did  not  and  could 
not  destroy  its  character  as  original  evidence 
13L.  R.A. 


IS. 


was  not  admladUe.  IFMon  v.  JToofian,  37 
Wis.  008;  CtompAsU  ▼.  dmsbiH,  04  Wis.  H; 
ir«M(w*.  TvUwt.  Tt  Wis.  ^,  II  L.  R.  A.  80. 
Indeed,  the  fact  that,  after  tbe  tealous  efforts 
of  detandsnt  lo  destroy  her  character  as  an 
honest  woaum,  be  could  only  And  an  Indebted- 
ncM  of  $18.00  against  her  In  a  community 
where  she  had  lived  for  maay  years,  is  rstber 
a  vindication.  It  is  questlonaMe,  if  admitted, 
U  it  would  have  bad  any  appreciable  effect  up- 
on any  sensible  Juror. 

The  point  made,  that  the  court  pertniiled  the 
Stale's  oottnael  to  <ros»  examine  the  defmdant 
on  matter  not  elldled  by  his  counsel  in  diief, 
has  been  carefully  examined,  and  we  have  con- 
dnded  that  It  really  amount*  to  nothing  more 
than  an  loquiry  If  be  understood  what  Hrs, 
Tindl  referred  lo  a*  iosolting  in  her  letter  of 
the  80th  of  January.  No  pcealble  Injury  covld 
come  from  thia  The  court  expressly  ruled 
thecounsd  for  the  State toa  cross-examination 
of  the  matter  brougfat  out  by  defendant,  and 
other  was  elicited.    The  Instmoiion*  oor- 


stitute 


ly  told  the  Jury  what  wa*  neceseary  to  con- 
ite  the  libel  under  the  information.    The 


only  one  requiring  special  examination  Is  the 
flf  teenth,  which  informs  the  Jury  that  they  are 
tbe  Judges  of  the  law  of  libel  as  well  aa  of  tbe 


fads,  KoA  tfaey  were  not  required  to  accept  the 
inslruGtions  given  by  tbe  court  as  beinx  con- 
dnstve  ot  what  the  law  of  ciimlnai  libel  is. 
Section  14  of  article  S  of  tbe  ConiUtutioa  of 
Mlaaouridedares  "that  no  law  shall  t>e  passed 
imparing  tbe  freedom  of  speech;  that  every 
person  shall  be  free  to  say,  write  or  pub- 
lish irtiatever  be  will  on  any  subject,  being  re- 
sponsible for  all  abuse  ot  that  liberty;  and  that 
in  all  suite  and  jHonecutions  for  libel  the  truth 
thereof  mav  be  riven  in  evidence,  and  Uie  Jury, 
under  tbe  airecUon  of  the  court,  shall  deter- 
mine tbe  law  and  the  fact"  It  was  to  thIa 
COnsUlutional  provision  in  our  BUI  of  Rights 
this  Instruction  referred.  In  8Mt  v.  Hotmar, 
86  Mo.  008,  Jv^t  Henry,  In  dlscusslDg  an  in- 
Btruellon  similar  to  the  onecomplalDecTof  here, 
says:  "The  defendant  asks  the  court  to  de- 
clare the  law  to  be  'that  under  the  law 
the  jury  are  to  detennloe  the  law  and  the  tacts 
In  thiacaae.'  Section  1004,  Rev.  Stat.  16TO,  i* 
as  follows:  'In  all  prosecotlon*  for  libd  or 
verttal  slander  the  truth  may  be  given  In  evi- 
dence to  tbe  Jury,  and  shall  constitute  a  com- 
plete defense;  andtbeJury,undertbedlrecUoa 
of  the  court,  shall  determine  tbe  law  and  tb« 


I  Fork  Ikpsovbhxht  Co.  t.  Ivn. 


fact.'    IcoDfeM  that  I  do  not  falW  compre- 
bend  tli«  meaning  of  the  remarkable  oonclud- 


«Bd  law.  Section  14,  art  S,  of  our  Conatitu- 
tlou  ia  but  a  rewript  of  aecHoa  1,  Foi'i  Llbet 
Act,  «DMCIed  by  tbeBrlilab  FBTliameDt(8aOeo. 
m.)  in  1792.  Before  tbat  Act  it  had  become 
to  be  tbe  rule  that  tbe  Judge,  not  the  jaij, 
ehaald  decide  vbetber  or  not  tbe  publication 
WW  allbeL  The  IndKe  would  direct  the  Jut; 
to  find  tbe  dtfeitdaDt  gnilly  on  proof  of  ihe 
pablicatiOD,  of  the  innuendoes,  and  of  the 
oth^  neoeiaaiy  aTemunta.  But  tbat  Act  de- 
dared  and  enacted  tbat  on  the  trial  of  an  lo- 
4]letmflnt  or  information  for  libel  tbe  Juir  maf 
giva  a  genera]  rerdlct  of  guHXy  or  not  guilty 
upon  the  whole  matter  put  in  liaue  before  them, 
llita  Act  In  full  will  be  found  in  Odgera  on 
Libel  and  Blander,  p.  605.  In  tbe  caae  of  £eg. 
T.  SuiUum,  foraedltloiH  libel,  In  1868,  tbialaw 
waainterpreudbyFilEgerald.if.,  wboprenided 
Inthetiial.  It  i*  reported  In  11  Cox,  C.  0.  SI. 
Among  other  thing*,  in  hit  charge  to  the  Jury, 
besafd:  "The  nextquestlon  ii  of  paramount 
Importance,  and  it  la  tbe  on*  of  which  the 
Jury  are  the  aole  ludgeK, — whether  tbeae 
publlcationa  are  aedttlona  Ubela.  That  ques- 
tim  of  law  and  fact  fa  Intmated  to  the  ^f 
alcpDe.  I  know  that  aome  of  you  have 
«onaideraUe  ezperieace  aa  Jurore,  and  I 
have  often  bad  the  duly  caat  upon  me  of  ad< 
drtaring  yon  aa  incb.  You  mnat  have  ob- 
•arred  uiat  In  ordinary  caaea,  eapeciallj  In  the 
crown  courts,  the  qneatloDs  woe  di?ided  into 
thoae  of  law  uid  fact.  Tbe  qveatlou  of  law 
are  uaoallT  for  tbe  Judge,  and  00  them  the  Jury 
arebouDcftotakehudlraictioB.  Tbeaneauoos 
of  fact  are  aolely  tor  Uieir  determination.  In 
thia  peculiar  caae  of  Hbel  the  law  of  the  land 
«y>  the  July  ahall  deiennlae  the  whole  ques- 
tion whether  the  publication  Is  a  libel  or  a 
seditloua  libel.  That  power  ha*  been  glTen  to 
the  Jury  for  tbe  purpoee  of  protecting  tbe  Ic- 
Tlolable  bleering  of  a  free  and  iDdependent 
press.  You  abould  bear  in  mind  tbat,  while 
joa  will  recein  amiatance  from  me,  you  are 
not  bound  to  follow  anything  I  tell  you.  You 
■re  the  sole  Judges  of  the  law  and  fact." 

In  Bex  T.  BurdOt,  4,  Ban.  &  Aid.  181,  JIfr. 
Jvttiet  Best  said:  "Libel  is  aqueatlon  of  law, 
and  the  Judge  1*  the  Judge  of  the  law.  In  libel, 
as  In  an  other  casM.  The  Jury  have  the  power 
of  acting  agreeably  to  bi*  itatement  or  not." 
When  we  temember  the  origin  of  this  provision 
in  our  Con*Utatlon,  that  it  was  the  result  of  the 
speech  made  by  Lfirti  Erskioe,  In  bi*  defense 


ottbeDeanof  St.  Asaph  In  1764,  aapeecta  de- 
clared by  Fox  to  be  Ibe  finest  argument  Id  the 
English    language,  and  that  this  speech  p— 


in  other  cases, — tbat,  when  foreign  laws  a 
adopted,  and  made  a  part  of  onr  Code,  tbe 
preBomption  ia  that  we  adopt  also  the  cooslruo 
tion  already  given  by  the  toielgn  courts  where 
they  had  their  origin  f  Aa  we  hare  seen,  tbe 
English  courts  make  a  broad  disUnotlon  In 
proaecutlons  for  criminal  libel  and  all  other 
csMs  as  to  Ihe  province  of  court  and  Jury. 
Hm  ecope  of  tbl*  opinion  forbids  any  further 
elaboration  of  Uie  great  prlndplss  npon  wbtcb 
thU  prorlllon  Is  fonnded.  The  argument  of 
£(>nf  Ersklne  on  the  light  of  Juries  in  criminal 
libel  is  In  Itself  a  complete  history,  and  will  ba 
found  KponeA  In  full  In  21  How.  St.  Tr.  847- 


■tltntlonal  provi^on . 

the  freedom  of  the  preea  ont  of  which  It  a 
and  of  the  constructipo  given  Fox's  Libel  BlU 
by  tbe  English  judges,  wA  the  criminal  court 
err,  Hfterithadlnlly  inatmctedthejuiyin  this 
cause,  in  further  Initructiug  them  tbat  they 
were  themselves  the  Judges  of  the  law  of 
libel,  as  well  a*  of  the  tacts,  and  that  they 
were  not  required  to  accept  the  Instnictiona 
given  bv  the  court  as  conclurive  of  the  law  of 
criminal  Itbelt  Is  not  this  instmctlou.  In  tnb- 
stance  and  effect.  Just  what  tbe  Oonatitution 
commands,  and  Is  it  not  simply  another  way 
of  stating  Ihe  aame  principles  that  were  an- 
nounced by  Judgt  Fttzgerald  In  the  Btillinan 
Ctut,  ntpra,  and  ■TutftMBestln  Bet  v.  BvrdtU, 


duty  to  do  so,  still  they  are,  by  virtue  of  organic 
law,  the  final  Judgea  In  a  proaecutlon  for 
calinlnal  HbelT  We  think  so;  and  In  so  doing 
we  conclude  that  the  dedsion  In  StaU  v.  Hb»- 
was  decided  without  this  constitutional 


Constitution  Itself  should  govern,  we  think 
State  against  Hosmer  sbonM  not  longer  b« 
followed. 

This  brings  us  to  tbe  conclusion  that  there  ara 
no  reversible  errors  in  the  record  in  this  causes 
and  tAt  judgment  aftlu  Criminal  Omtrt  it  a» 
eordinglii  afflmud, 

Thommc,  J.,  concurs;  Maefkrbui*,  /„ 
not  sitting. 


PBHWSYLTAKIA  SUPREME   COURT. 


4»ZHBSEE   FORE   IMPROVEHBNT   CO. 

t. 

Jamea  IVES,  AppL 

I Pa. » 

1.   A  wecond  bond  la  not  required  from 
a   eorporatlon   orcasdaed   under   tbe 

Aetef  ISSSfortbelmproTementof  tfaenavl- 

uuaA. 


tream,  which  has  failed  to  avraa 
vltli  abuttlntr  pronertj  owaecs  aa  to  payment  of 
' "  "--'re  tt  can  ezerolse  Ua  francblaea,  tt 


that  Act,  althonxh  oeoUon  1  nrovWee  that  In  case 
of  fBiiore  to  agree  ai  to  damages  ther  sbail  be 
oacaaed  under  Act  18T1, 1 41,  wblob  reqnirei  the 
tender  of  a  bond  to  the  penon  claiming  damagaa. 
I.   The  ricfat  to  exercd«e  »  eorpora>t« 
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Oct., 


fc-Michi—  and  eollset  tolla  amter  k  ohar- 
trr  aoqulnd  under  the  Act  of  1888  for  ImprorlQit 
the  DAvUraUOD  of  &  Blreom  oannot  be  defeated 
br  deorlQfF  the  neceaaitT  of  the  tnmohlK 
quesitonltiR  the  degree  of  perfeotlan  In  the  I 
provements  made  by  the  companr. 

B.  The  rea^onableneM  of  tba  tolla 
charged  by  ■  oompaaf  orgaiiiied  under  the  Aot 
of  1883  for  ImprorlDS  the  narlntkui  of  b  itresm 
cannot  beqneedoDed  ao  longM  they  are  within 
the  limit  Szed  by  the  MaCute. 

4.    A  Jndpnent  wIH  not  bo  «TT—d  fbr 
the  «nttf  of  theeonrt  la  dlrsetto 
Terdlet  for  plalntur  when  tbo  ««Be  should  have 
been  aubmltted  to  the  Jury  becatMO  tbe  right  of 
reoorerr  depended  on  oral  tMtlmanr.  where 
Iniemt  of  defpDdaot  would  be  aubMrved  br 
TemU.  If  tbe  anlgumenu  of  oror  do  not  aoDO 
the  lang-ua^  of  the  oourt  In  lotldtm  verMit  • 
the  queauon  ll  not  argued  for  appellaoC 

(Ootobar  B.  UOL> 


Genesee  Pork  of  Pino  Crwk.  "Affirmed. 

At  the  trial  defeodaot  objected  to  evideiice 
that  he  had  floated  logs  on  the  itream  bj  tbe 
■M  of  plaiutiB's  improTcinenla  on  the  ground 
that  plaintiff  had  no  rijrhu  In  tbe  nream  be- 
cause It  had  not  filed  tbe  boodi  required  t^ 
■tatute.  Tbe  objecUon  was  overruled,  and  tbe 
evidence  admitted.    [1st  anigDment  of  error.] 

Defendant  attempted  to  show  tbat  there  waa 
iufflcleot  water  in  tbe  atream  to  run  out  bis 
logs  wiiliDut  the  wwMeBce  ot  anj  of  defend- 
ant's improTements;  tbat  tbe  stream  was  la  no 
better  condition  for  ninninK  Ion  afl«r,  tban  it 
was  before,  plaintiff's  allied  ImproTemealfl; 
tbat  tbete  had  been  no  material  impiorement 
in  tbe  Davlgablllir  of  tbe  stream;  and  tbat  lb« 
Improvements  did  not  obviate  the  oeceMitr  of 
ISBiilance  from  Ibe  banks  In  running  the  logs; 
all  of  nhich  was  objected  to  and  excluded. 
[2d  8d,  4lh,  Qth,  asalgnmenU  of  error.] 

He  attempted  further  to  show  tbat  ten  cent! 
per  tbousand  feet  was  not  a  reasonable  toll. 
and  that  no  ImproTements  bad  been  made 
which  would  authorize  the  collection  of  anv 
toll:  all  of  which  waaobjected  toand  excludea. 
[etb  and  7th  assignments  of  error.] 

The  court  charged  tbe  jury  that  what  was  a 
reasonable  charge  per  thousand  feet  was  not 
tor  tbe  court  or  jury  to  fix,  but  for  the  Com- 

Eny  itself,  ihe  law  simply  Szing  a  maslmum 
yond  which  Ibey   cannot  go.     [8th  assign- 
ment of  enor.l 


ll  of  ei 


'■]. 


The  tenth  assignment  of  error  questioned 
the  constltutioDahty  of  tbe  Act  of  im. 

Further  facts  appear  in  the  opinion. 

Meurt.  Hmnn  ft  Ormscvd,  for  appellant: 

Tbe  plaintiff  was  a  trespasser  upon  the  de- 
fendant. It  was  Bttempciug  to  exercise  a  rif(h( 
it  bad  never  obtained,  not  having  made  com- 
pensation to  tbe  defendant,  who  was  a  riparian 
owner,  nor  tendered  security. 

Lord  V.  MeadvOlt  Wattr  Co.  8  L.  B.  A.  SOS, 
18B  Pa.  181. 

It  cannot  bo  said  tltat  there  wu  an  Implied 
UL.aA. 


pay  when  be 

ral  bigbway°wfaich  be  bad  used  for  that  pur- 
pose for  more  than  twenty-one  years.  It  was 
Ihe  only  way  of  getting  hli  logs  to  market, 
and  thecame  reasoning  would  not  apply  to  hU 
use  of  tbe  stream,  tbat  might  apply  to  the  uae 
of  an  artificial  bighwaysucb  as  a  railroad  or  a 
turnpike  road. 

IretMT.  LuitAtrmen't  Bank  2  Watta  ft  8. 
IW.  and  Djitr  v,  Walkt,  40  Pa.  1G7,  do  not 
rule  this  case. 

The  franchise  to  collect  tolls  did  not  vest 
with  the  granting  of  Ihe  charter.  The  law 
contemplates  the  making  of  iroprovemenia 
before  the  impoaltion  of  tolls,  and  the  fran- 
chlM  to  collect  tolla  did  not  take  effect  until 
the   improvements  were  made.    Tolls   i 


41 S. 

An  interpretation  of  ihia  law  which  will  per- 
mit a  corporation  to  blanket  a  stream  by  pnr- 
chatlng  a  charter  end  passing  a  resolution  to 
charge  tolls,  is  in  conflict  with  the  rule  wblch 
requires  a  construction  of  a  cbaner  agnloit  tbe 

XraUon  and  In  favor  of  tbe  publ£. 
i  Legislature  certainly  never  intended  to 
allow  a  corporation  to  approprtole  a  pubUe 
highway,  unless  for  the  public  benefit.  It 
could  not  be  for  the  public  benefit  unless  thn 
improved  Its  use,  and  an  attempt  to  collect  tolls 
before  they  had  done  something  to  benefit  Ihe 
public  would  be  an  imposition  and  fraud  upon 


138  Pa.  174, 1T«. 

The  rl^ls  and  powers  of  a  corporation  can 
be  inqnind  into  by  the  courts  under  the  Act 
of  1871,  p.  1860. 

MeOantlUtift  App.  TO  Pa.  316;  WttUrnFUM- 
lytxianiaS.  W»  App.  104  Pa.  406. 

There  it  nothing  in  the  Act  whldi  gives  Oie 
ilatntlfl  ezdttrive  control  of  tbe  atream.  The 
jeglslatnre  evidently  intended  to  limit  Um 
right*  of  the  corporation  to  tbe  control  ot  It* 
improvemenis.  Ail  petaons  shall  have  tbe 
Tight  to  have  their  logs  floated  with  tbe  aid 
of  these  Improvementa,  subject  to  the  payment 
of  tolls.  Ezdunve  rigbia  of  corporadoua  are 
not  favored. 

SeranSon,  B.  L.  AH.  Wt  App.  tupra;  A«a- 
port  Water  Work*  Co.  v.  Pragar.  1»  Pa.  SOU; 
EmmoKT.  Ootn.  108  7^  111;  Act  of  1887,  Pa. 
Laws  812.  §  S. 

Ten  cents  is  tbe  maiimnm  figure  for  twenty 
miles.  Ten  cents  it  the  amount  charged  Ivea 
for  floating  hla  logs  one  and  a  half  miles  from 
the  mouth  of  tbe  atream.  While  ibe  discretion 
corporation,  if  exercised  reasonably,  can- 
be  inquired  into  In  a  suit  at  law,  still 
when  that  discretion  is  mlsnsed  or  abused  It 
may  be  redressed  orreslrained  in  a  suit  at  law. 

PtnnmlTania  R.  Co't  App.  138  Pa.  021-033: 
Ow».v.A>w<ft^.  S.i?.Cfa.87Pa.  889;  Hark^t 
App.  9i  Pa.  lS7:8trut>ieriY.J>uiiUrk,W.  A  P. 
R.  Co.  87  Pa.  382-386;  Olarktv,  Birmingham  «t 
P.  Bridge  do.  il  Pa.  180, 

Mam.  H.  F.  EUlott  and  Domsw  * 
Pack,  for  appellee: 

Our  right  to  collect  loUt  wa*  a  banchise. 


OutBSBE  Fobs  luPBOTxiutxr  Co.  v.  Ivm. 


ooDtalned  without  aoy  limitation  In  our  rhai^ 
tw,  and  the  defendaQt  cannot,  la  this  collateral 
ptoceediDg,  inquirelnto  th<i  frsochlie  lo  lake 
urih,  and  take  awav  or  forfeit  Ibis  rranchlae  of 
the  corporation. 

8Wood,Bailwny_Law,g8I7:/rt>»My.  Lvm- 
bermtn't  Bank.  3  Watts  &  3.  160;  Mnrphy  v. 
achuilkiU  County  Farmer^  Bank,  30  I^.  410, 
418;  Dyir^.  Walker,40  Pa.  167;  iTevOand  A 
P.  S.  Co.  T.  Bp«r,  M  Pa.  B46,  885;  Pamham 
T.  Delateare  A  H.  Canal  Co.  61  Pi.  266,  271; 
Bennetet  Braiuh  Imp.  Gfi  App.  69  Pa.  MS; 
251;  lirant  t.  Benrg  Clay  Coal  Cd.  80  Pa.  208j 
BttUdiTui  A  L.  A»K.  t.  Fennar,  18  Phlla.  107: 
86  Legal  Int.  134. 

The  Act  o[  Jnne  19,  1871,  does  not  apply  to 
this  case,  for  tliat  Act  only  sutbortzea  a  private 
dtlzeti  bv  blii  in  equity  or  other  pioceedlngs 
in  accotaance  vrlth  said  Act,  to  iDTe»ligUe 
into  causes  of  forfeiture,  which  mav  appear 
from  the  limitations  of  the  charter  of  the  cor- 
poration. 

WmUrn  PtariiylvaTWt  B.  Ot**  App.  104  Pa. 
BM. 

The  atream  was  a  pulilic  highway  for  the 
floating  of  loKs- 

BwSav  R.  Co.  T.  Ingham,  86  Pa.  104,  !»1, 
W2;  Mtver  r.  P/iillipi,  07  N.  T.  483;  Brig 
"  Cits  k  ^Tit"  V.  Canfidd,  M  Mich.  476;  01- 
am  V.  Mtrria,  43  Wu.  SOS. 

Then,  what  property  of  the  tief en  dan  t  therein 
did  the  corporation  take? 

Bennetf»  Branch  Imp.  Of*  App.  ntpra. 

Evidence  that  the  improrementA  we  had 
made  were  not  beneflclal  to  the  navigation  of 
the  stream  for  floaliog  logs,  either  generally, 
o  far  as  the  defendaDl  wu  concerned,  was 
'y  ezclnded. 


rightlv  e: 


Within  the  mazimiitn  limits  flied  by  the 
•tatute,  "  the  amonnl  of  (oils  the  corporation 
or  Its  proper  officers  may  require,"  "is  to  be 
regulated  l^  the  discretion  of  (he  corporation, 
exercised  tbrou^rh  its  proper  officers. " 

Cumberland  Vali^  B.  Co'*  Am.  63  Pa.  229; 
StrutherM  t.  Dunkirk.  W.  A  P.  k  Co.  87  Pa, 
t83i  Fmntylwinia  B.  Of*  App.  128  Pa.  IH>9; 
/brJto'*  Am.  64  Pa.  187;  Clarke  t.  Blrming- 
lam  A  P.  Bridge  Co.  41  Pa.  147. 

Or«en(  J.,  delivered  the  opinion  of  the 
court: 

After  the  trial  of  this  case  the  bond  given  by 
the  appellees  in  the  course  of  their  orgnuization 
proceeding  under  the  6th  section  of  the  Act  of 
1BS8  was  found.  The  condition  of  the  bond  Is 
in  exact  conformity  with  the  requirement  of 
the  atb  lection.  It  was  duly  approved  by  tbe 
court  on  March  32,  1888,  and  wsa  tberefore  a 
full  compliance  with  the  ststutorj  requirement 
in  that  regard.  It  Is  still  contended,  however, 
that  the  plaintifT  was  obliged  lo  flie  another 
bond  under  the  4th  section  of  the  Act,  before 
It  could  exercise  its  corporate  franchise.  While 
we  do  not  consider  that  the  defendant  is  en- 
titled to  raise  tbis  question  in  the  present  col- 
lateral proceeding,  an  examination  of  tbc  4th 
■ectlon  aatisfles  us  that  there  was  do  necessity 
for  tbe  giyini  of  any  other  bond  than  tbe  one 
required  by  the  Sth  seciion.  The  4th  section 
merdy  proridea  a  method  of  proceeding  tor 
tbe  aasessment  of  damatiea  sustained  by  tbe. 
owner!  of  dams  and  land  along  the  stratms.  I 
UL.B.A. 


and  simply  directs  tbat  when  the  Company 
and  tbe  owner  cannot  agree  as  to  the  damages 
the  aasessraent  shall  be  made  under  the  forty* 
llrsC  section  of  the  Act  of  1874  U>  which  the 
Act  of  1888  is  a  supplement.  Upon  recurring 
to  that  section  we  find  tbat  it  contains  an  elab- 
orate proTlsion  for  tbe  Bssessment  of  damages 
bj  the  appointment  of  viewers  whose  proceed- 
ings are  prescrilwd  in  about  tbe  usual  manner 
in  which  views  for  such  purposes  are  con- 
ducted. The  section  contains  a  further  pro- 
vision that  when  the  parties  cannot  agree  upoti 
tbe  amount  of  the  damages  to  be  paid,  tbecor- 
poretlon  shall  lender  a  tiond  to  the  party 
claiming  damages,  with  condition  that  the  cor- 
pontloD  will  pay  each  amount  of  damages  a> 
Uie  party  abali  be  entitled  to  receive  after  the 
same  sbail  have  been  agreed  upon  bv  the  par- 
ties, or  assessed  io  tbe  manner  prorlded  for  In 
tbe  Act.  It  U  plain  that  the  duty  to  tender 
thia  bond  arises  aa  a  pert  of  the  proceedinga 
for  tbe  asKssment  of  damages  in  tbe  cases 
covered  by.tlie  Act  of  1874.  Had  the  Act  of 
1888  contained  no  other  provision  for  the  giv- 
ing of  a  bond  than  is  contained  in  the  Act  ot 
1874  it  would  have  been  oecesaary  for  tbe 
plaintiff  to  have  given  the  bond  required  by 
that  Act.  But  the  Act  ot  1888  does  contain  a 
specific  provision  for  the  giving  of  a  bond  it) 
its  0th  section.  Tbe  condition  of  tbe  bond 
there  required  to  be  given  Is  for  the  indemni- 
fication of  all  and  every  person  whose  prop- 
erly mav  be  injured  by  reason  ot  the  construc- 
tion sna  operanoo  of  the  improvements  ot  tbe 
corporation.  As  this  languageis  broad  enough 
lo  include  all  owners  of  oama  snd  lands  on  the 
streams  In  question  it  is  manifest  tbat  it  Is 
ample  to  confer  every  remedy  afforded  by  the 
bend  required  hy  the  forty-first  section  of  the 
Act  of  1874.  Tbe  giving  of  such  a  bond 
therefore  Is  entirely  unnece*sary  when  the 
bond  required  by  the  fifth  seciion  of  the  Act 
of  1883  has  tieen  given.  The  first  assignment 
of  error  Is  not  sustained. 

The  questions  raised  by  the  second,  third, 
fourth  and  fifth  assignments  relate  to  matters 
which  must  be  considered  as  bavins  been 
settled  when  the  corporate    franchise  was  ao- 

?uired,  Tbe  right  to  appropriate  tbe  sirenm 
3T  the  purpose  ot  floadng  lo!^  upon  tt  was 
conferred  by  the  Act  of  1688.  under  which 
tbe  plaintiff  was  orgnolzed.  It  could  not  be 
tolerated  tbat  tbe  right  to  exercise  tbe  fran- 
chise and  collect  the  lolls  allowed  by  the  Act, 
should  be  defeated  by  objections  which  deny 
tbe  necessity  of  the  frsQclilse,  or  call  la  ques- 
tion the  degree  oF  perfection  In  the  improve- 
ments made  b^  the  Company.  Although  it 
might  be  possible  for  an  owner  to  float  bis 
loj^  upoa  the  natural  slate  ot  the  water  and 
without  assistance  from  the  dama,  at  times, 
that  is  no  reason  why  the  Company  may  not 
(;lsim  the  fruits  of  Its  franchise.  And  so  also 
as  to  its  right  to  collect  tolls, which  is  called  in 
question  under  the  sixth  and  seventh  assign- 
ments. So  long  as  the  Company  keeps  within 
the  diBcretiooarj  limit  filed  by  tbe  Statute,  its 
right  to  collect  the  tolls  cannot  be  defeated, 
nor  Its  discretion  to  fix  tbe  amount  questioned. 
All  of  tbts  was  decided  in  the  Cflses  of  Boifle  v. 
Philadeli^ia  A  Stading  B.  Co.  S4  P».  310, 
and  Cumberland  Valley  B.  CVs  Avp.  63  Pa. 
ai8      In  the  latter  esse  ThomDson,  Oh.  J.,  said: 


PlHHBTLTAflU  SUFSDOe  COUBT. 


"Tbe  company  DM  Uierefore  the  deu  wurut 
or  the  charter  for  demanding  tbe  ■gitras>t>  of 
tbe  mmB,  tIz.:  ktsii  cent*  per  tDlteporton 
for  private  freleht  in  their  ovn  can  on  Ibdr 
owD  road.  Witbln  this  Umlt  do  coart  cao  in- 
terfere with  tbem.  TbiB  ii  lettled  by  tbe 
charter  and  hy  tbe  deci^D  Id  tbe  caw  of  Airfa 
¥.  PkiladelpAut  4  BtaUng  R.  Oo.,  nupra.  llie 
iDflBter  flDoa  (hat  tbe  campaa;  baa  not  tnm- 
•ceaded  tbla  Umtt  tDd  tbe  court,  yetj  praperlj 
concurriDg  with  the  maater.  dlamiMcd  thli  por- 
tioD  of  tbe  bill." 

In  tbe  CMe  of  Pork^i  App.,  M  Pa.  187,  we 
held  that  the  court  bai  no  right  to  interfere 
with  a  compiDy'i  location  of  its  road,  on  the 
■core  of  preference,  wftbin  the  limits  of  Its 
charter.  Ill  the  case  of  BtrvHiert  t.  IhaikMe, 
W.  tt  P.  It.  O).,  87  Pa.  S83,  the  present  chief 
Justice  said:  "There  ti  only  one  qoestion  re- 
maining in  tbe  case  and  that  Is,  whether  the 
court  below  should  have  received  ertdence  to 
•bon  that  the  corapaDj  might  have  located  its 
road  upon  another  route  and  thus  haveBTolded 
laying  the  track  upon  High  Street.  We  are 
clearly  of  opinion  thai  die  learned  Judge  wae 
ilgbtln  ezcludtng  evidence  of  this  character, 
and  also  iDbisaninentotbepolDts.lnwhlch  tbe 
aame  question  was  piesented.  Tbe  discretion 
of  the  company  ia  locating  its  road  cannot  be 
reviewed  in  this  manner.  The  location  was 
made  Id  the  eierdse  of  ao  undoubted  power. 
It  was  said  in  Park^i  App.,  64  Pa.  187:  "Nei- 
ther the  court  below  nor  this  court  has  aoy 
right  to  Interfere  with  the  location  made  ty 
the  company  on  the  score  of  preference,  if  any 
be  felt.  Tbe  only  question  Ii  whether  It  has 
or  has  not  exceeded  a  dlscretloD  on  the  sub- 
ject, apparent  on  tbe  face  of  the  Act  of  lnco> 

Id  tlie  case  of  Btnitett'*  Branch  Imp.  W» 
App.,  66  Pa.  %tA,  In  which  tbe  company  wai 
authorized  to  clear  out,  Improve  and  use  Ben- 
nett's BrsDcb,  to  use  dams  erected  and  erect 
new  dams,  and  to  use  all  of  aald  damaand  the 
waters  of  the  said  stream,  Inlbefloatingof  saw- 
1ms  down  the  same,  Thompeon,  Gh.  J.,  in 
delivering  the  opinion,  aald:  "The  company, 
having  authority  by  law  to  improve  Uie  Btream 
in  the  manner  preectltied  for  the  consideration 
of  taking  loll  on  tbe  lumber  and  logi  floated 
thereoD,  woald  not  lose  Itl  franchises,  because 
the  improvement  was  in  fad  not  benefidal, 
there  Iwiugnosucb  condition  prescribed.  Tbe 
Legislature  determined  that  question  In  grant- 
log  the  charter  and  all  the  fraccblBea  granted 
Will  remain.  In  the  absence  of  any  Umltatino, 
oniil  taken  away  by  some  directaction  forthat 
purpose,  legislative  or  Judicial.  .  .  .  The 
right  10  Impose  tolls  as  a  consideration  for  the 
completioa  of  an  enterprise  Intended  to  bene- 
fit the  public  is  a  right  of  government.  It  la 
conceded  to  the  pronioiers.  aa  a  compenaatlon 
for  the  benefit.  In  conicmplationof  law,  wbich 
every  ludividuai  receives  for  an  improved 
mode  of  transit  of  person  or  property.  Indi- 
vidual complaints  avail  nothing  against  the 
right.  These  Individual  Inconveniences  must 
yield  to  the  wants  of  the  whole  public  In 
U  L.  R.  A. 


ala  have  always  been  found  who  would  claiiB 
to  be  as  well  off  without  such  improvemeat* 
as  with  Ihem,  and  yet  they  are  obl^ed  to  pais 
over  them  with  their  property,  and  pay  tMl^ 
There  is  do  reason  hi  this  for  Impeadibig  th« 
validity  of  the  law.  Thb  reanlls  from  the  ae- 
ddency  of  location  and  of  this  nobody  ti  le 
blame  ont  the  owner,  and  be  raoit  submit  to 
all  legal  consequences  IneidCBt  thereto."  Tbe 
consideration  so  well  eipreMed  In  the  forego- 
ing opinion  practically  dlspcMesof  all  the  ques- 
tion* arising  upon  tbe  rejected  offen  or  leM- 
mony  covered  by  tbe  several  assignmenta  of 
error    now  under  discussion,  Including  the 

Sueetion  of  tbe  reasonableneas  of  the  tolls 
larged  for  the  logs  floated  Id  188&.  The  only 
question  dlscussedby  counsel  for  the  appellant 
under  the  eiahth  aaalgnment  of  error  is  the 
correctness  of  tbe  Instruction  that  neither  the 
court  nor  tbe  Jury  bad  tbe  right  to  determine 
what  was  a  reasonable  charge  per  thousand 
feet  BO  long  u  the  Company  k^t  within  tba 
msxininm  price  fixed  by  tbe  Statute.  Ab  we 
have  already  held  that  this  la  a  aubJeiA  within 
the  dlBcrdlon  of  the  Company,  we  think  there 
was  no  error  In  this  portion  of  tbe  cbai^ge.  Wa 
are  bound  to  conaider  that  so  long  as  tbe  chaj^ 
did  not  exceed  ten  cents  per  Ihouaand  it  wmb 
reasonable  within  the  contemplation  of  the 
law.  The  ninth  ascignment  of  error,  as  it  is 
pressed  upon  our  stleDtlon,  raises  no  other 
question  than  the  one  covered  by  tbe  dghth 
assignment.  The  full  amount  charged  waa 
ten  cents  per  thousand  upon  the  number  of 
feet  of  logs  floated  aa  stated  in  the  teatlmony, 
end  it  is  not  dalmed  that  there  waa  any  error 
in  the  court's  statement  of  the  quantity.  It  la 
troe  that  the  court  did  direct  a  verdict  abso- 
lutely in  favor  of  the  plaintiff  although  tbe 
right  of  recovery  depended  upon  oral  testi- 
mony. Tbta  ordinarily  woula  be  error,  aa  U 
Inctudefl  substantially  an  luatniction  that  the 
jury  must  believe  the  plaintiff's  wltneases  and 
that  Is  a  subject  over  which  the  jury  has  ex- 
clusive control.  The  ninth  assignment  ia  In 
violation  of  our  rule  ot  court  aa  It  does  not  con- 
tain the  language  of  the  court  tntoCtdnnetfrMiiL 
Expressed  as  it  Is.  and  discussed  sa  it  la,  it 
complains  only  ot  the  amount  charged  and  not 
of  the  direction  to  find  fortbe  plaintiff.  We^ 
we  at  liberty  to  reverae  for  the  technical  error 
ot  tbe  charge  in  this  respect,  we  do  not  think 
any  interest  of  the  defendant  would  be  aub- 
served  by  our  ddng  ao.  We  prefer  to  aar, 
therefore,  that  we  disregard  this  feature  of  tbe 
assignment  because  It  is  not  properly  expressed. 


tbe  question  itselt  anvwhere  discoBWdin 
the  argument  for  the  appellant.  There  la  no 
force  in  the   tenth  assignment  as  the  Ad  ot 


la  not  an  amendment  to  the  Act  of  IflTV. 
but  to  the  Act  ot  1874,  ana  the  amended  aeo- 
tlon  of  that  Act  la  correctly  re-enacted  in  the 
Act  of  1B88.  Moreover,  litis  point  was  not 
made  in  Uie  court  below  and  no  exception  in 
the  record  raises  the  question. 
JviigmmX  ajflrmtd. 


D,g,tze:;b.GOOt^lC 


Uotlu  Bbidiu  Oo.  t.  Jobiata  Oomnr. 


Blver  AT  or  near  the  TIU»e  of  MIF- 
TUS,  Id  the  Connly  of  HifBlii  (now 
Janlnta). 

COUNTY   0?  JONIiTA,  Jppt. 


wttDGMe*  ahould  be  quwHoned  m  to  tlie  value 
•Ad  not  tlie  ooet  of  Uie  bridge. 
S.  ^b««a«tofv«pal««iipon»toainrldM 

wbloh  tiM  beeo  takea  br  *  oonntf  cbdiw(  be 
ooDCtdend    In  Oetarmlalnx   the 


taUcs- 
a.   Batnnu  oftlw  Talne  of  Ha  e»pltal 

■toekiinade  br  B  toU-brldssooDipuij  to  the  rtete 
■odltor  u  regntreil  br  law,  koompetent  (rrfdenoe 
"IB  qneatton  of  Mioti 


County,  flzlng  (be  compeuBatlon  to  be  made 
to  ptMDtifl  becanw  of  the  taking  of  Ita  toO- 
bridge  bj  the  county.    Bntntd. 

The  MH  la  anffldeaUv  *>ated  In  the  oplolon. 

Mtttn.  Alfred  J.  P»tt*rMi>  and  D.W. 
WoodSf  for  appellant: 

The  certttted  coplca  of  the  retunia  made  by 
(be  Bridge  Company  of  the  value  of  their  cap- 
ital atodC  to  the  auditor  general  were  compe- 
(etit  evidence. 

These  retiima  were  made  under  oath,  and 
theli  oblect  waa  to  aecertiln  the  value  and 
worth  M  the        ■    '       " 

Bee  £me^  v.  LiMltr   8S   Ga.  S7S;  Bortlctn- 


i  the  itock  for  the  pnrpoeca  of   taz- 


derfjTT^hr,  39  U.  d.  4  Pet.  849,  7  L.  ed. 
888;  aiaU  t.  QorAam,  60  Me.  S70;  Ctarki  r. 
Doupan,  12  Pit.  87. 

Tbedectaratkmaof  tbeiecretaryand  treaaur- 
er  of  tbi*  Oompanj,  made  under  the  law,  and 
under  the  clicum^nces  of  thia  case,  and  en- 
joined npon  them,  wen  within  the  aoope  of 
their  antbori^  and  were  binding  upon  the 
company. 

Magiit  T.  Ktmfman,  4  8erg.  A  R.  817;  ToU 
Bridgg  ▼.  SettaortA,  SO  Oonn.  880;  La  Balle 
Oounlji  V.  Birarn'mt,  10  Dl.  218;  Oavington  d 
L.R.Oo.y. Inglti. IS B.  Hon.  687;  8  Wharton, 
Sv.  g  1078.  . 

A  written  adinl8ri<»  by  a  party,  IflpnbUahed 
by  him,  IsatroDgerideooeagalut  hlmor  tboee 
cUtmlng  under  Dim, 

8  Wharton,  Ev.  g  1188. 

The  declantlons  and  admiaatona  of  the  real 
doea  not  ap 
e  competent 


of  private  pmpeitr  for  puUlo  hm*  and  foi  public 
uea  oolr-  Metopbla  n«l«bt  Oo,  v.  MempUi,  4 
CoMw,  an  Ooetw  V.  TMe  Water  Co.  U  H.  J.  Bq. 
•i  TOwnaend  r.  Morrla  Oanal  *  Bkf.  Co.  S  Traoa. 
App.  m;  Taclok  t.  Smith,  S  Paige,  UT,  S  L.  ed.  tea. 

It  ninatiMtwUhthewlidomof  theLvMature 

■    -  ■  lotbepQbHcwlll 

'  r  ttezpedlait 
itnent  domalOi 
Taylor  V.  Porter,  t  ffiU,  161;  Dbwler  v.  Boatoo,  100 
HaM.  ett;  St.  LodIb  Ommtj'  Ct  v.  Qrtoiroid,  W  Ho. 
W:  OoMer  v.  TMe  Water  Co.  IS  N.  J.  m.  Of;  Seek- 
nan  T.  SarotosB  ft  e.ROo.  8  Palm.  78,1  L.  ed.es, 

A  etBtute  la  uaooMUtnUoiM]  and  vdd  wbiob 
anthorliea  the  tnuuferot  oDemanl*  propeM;  to 
anotlMir  wHhont  the  coueent  of  tt>e  owner  aHbontrh 
oompeneaUon  lamade.  Bmbmr  v.  OoQoer,  BN.r. 
at,  n  Am.  Deo.  8N:  Bay  ▼■  Onboea  Co.  8  Bortk  ITi 
HoodfTOOd  T.  Hohswk  ft  H.  B.  B.  Co.  IS  Wend.  ». 
T^'OT  T.  VoTteT,  *  BUI,  UT;  Be  John  ft  Chenr  Sta. 
»  Wend,  at:  WllUnaoii  v.  Leland.  «  U.  B.  S  Pet. 
ta.7Uea.tea. 

The  leKblattve  devaitaneDt  of  tbe  soTemment 
eannot  deveat  ■  oltlaen  01  a  lawfull;  Boqulred  right 
w  title  kto  property;  and  the  maxim,  nemo  potett 
MHtora  eonrittam  nnuii  in  aUertua  f  njurlom,  1b  a 
ptUwIple  of  the  aommou  aa  irdi  ■«  tbe  olvU  Jaw; 
and  M  appUealde.  In  a  free  rovemmeot.  as  well  to 
uieitovemnWDtaatolDdlvlduala.  Dockery  v.  Uo- 
Itowell,  40  Ala.  481. 

There  are  oertaln  vital  pHnefpIee  Id  our  free  ce~ 
pnbbcen  KOverDinen(s,  wMab  will  determine  and 
.  ovetTule  an  apparent  and  flaKiaat  abuse  of  legli- 
latlve  power,  >a  to  aatborlae  manlfeal  InJuiUoe  by 
poaltlve  law:  or  to  take  away  that  seourlty  of  per- 
sonal liberty,  or  private  property,  for  tbe  itroteo- 

18  L.  a  A. 


tlon  whereof  loverament  la  eetabURhed.  Duitoa 
V.  JanGSTllle,  M  ma.  W,  8  Am.  Rep.  Ul;  Oalder  v 
Bull,  8  U.  8.  8  DbIL  »r.  1  L  ed.  eu;  rieteber  v. 
Peak.lOU.B.eCniiota,14a,t  !•.  ed.  ISO;  Terrett  T. 
Ihylor,  U  U.  B.  8  Cmnoh,  tO,  8  L.  ed.  Sea.  Bee  net* 
ta  LOSBD  V.  etoffdale  (lad.)  8  L.  B.  A.  08. 


The  quallfloatlaa of  theriBht  of  eminent  domain, 
exjating-  br  tbe  geoentl  lav  of  Buiopeao  natlona 
and  tbeoommon.lawof  Bnsland,  that  oompenaa- 
tlon  aboold  be  made  lor  private  property  taken  or 
saorUeed  forpnbUo  use,  baa  in  thlaoounbrybeeo 
established  beyond  leaMative  eontiol  t>y  tbe  pro- 
tMoos  of  the  Oouetltutlon  of  the  United  Btatee  and 
tite  ODDsUtatioDa  of  the  several  Stales.  PumpeDy 
T.  Green  Bay  ft  )L  Oanal  Oo.  80  D.  8. 13  WalL  lit,  SO 

i..ed.ter. 

By  the  Conatltutkin  of  tbe  Mexican  State  of 
TamauUpaa.  In  force  In  1899,  the  land  of  an  Indi- 
vidual oould  not  be  deveated  for  an  objeot  of  com- 
mon Toooffnlzed  utility,  without  prevloaa  oompen- 
■atlon.  Brownsville  v.  CavasM,  100  D.  B.  isa,  »  L. 
ed.  S74. 

The  owner  of  a  private  brid^re  acroas  which  a 
publlo  road  was  created  by  the  oounty  board  to 
enattle  the  county  to  appropriate  tlie  brldire.  which 
la  tbereaf  ler  uBed  by  the  public,  la  entitled  to  oom. 
pensatlon.  Blaine  Couaty  v.  Brewater  (Neb.)  June 
BO,iaOL 

A  statute  wblch.  under  this  power,  r^teala  an 
Act  of  InootporatioD,  and  at  tbe  muaf  time  cratee 
a  new  oorpotatlon  with  almllar  powers,  la  not  in 
conflict  wlUi  the  ConatltuHon  of  the  United  Btatea. 
if  It  provldee  for  oompensatloD  for  tbe  property  of 
the  extinct  corporation,  so  taken  tiy  the  new  one. 
Orcenwood  v.  Union  Freight  B.  Co.  105  U.  8. 18,  M 
L.  ed.  Ml.  See  note  to  AUoway  v.  Nashville  ^enn.> 
SL.B.Aim  •, 


See  also  25  L.  R.  A.  : 


18;    26  L.   R.  A.  270;  31  L.  R.  A.  298. 


ASH  Pbdsi 

eridcDce  agoloBt  him,  tho  law  girlog  bim  the 
■ame  rigbu  u  though  he  were  s  pertj  to  the 

1  Oreenl.  Er.  6  ISO;  8  BUrUe,  Ev.  Het- 
cair*  ed.  40,  41;  WhtrtOD,  Er.  g  1318. 

Me**rt.  B.  F.  Joakla  aod  A.  B«*d  for 
appellees. 

PaxBon,  £n,  /.,  deltTered  the  opiDJoD  of 
the  court: 

It  wubeldliiJfi?n('  in  ry  Otuntg  v.  Sehvgl- 
killBTidg6  Co.,  110  Pa.  M,  that  where  abridn 
is  lakeu  br  a  county  for  public  uee  under  tne 
Act  of  May  8,  1876  (Pub.  Lawa.  181).  the 
meaaure  of  damages  ia  the  value  of  the  prop- 
erty to  the  ownera,  Dot  to  the  county  faking 
It,  and  that  luch  Taliie  la  to  be  ascertained  not 
only  by  the  cost  ol  the  atructure,  but  also  by 
the  value  of  its  franchises.  Tbe  value  of  Its 
franchises  depeoda  largely  upon  Ita  earning 
capacity.  A  bridge,  as  waa  observed  in  tbe 
case  died,  la  a  peculiar  kind  of  property,  and 
■eldom  has  a  market  value.  The  vhIub  of  Ita 
capital  clock  may,  and  generally  does,  indicsle 
with  some  accuracy,  the  value  of  Its  franchisee. 
Hence  in  an  action  against  a  county  for  taking 
ft  tiridge,  tbe  coat  or  vatae  of  the  stnictui«, 
tile  amount  of  net  tolls,  and  the  market  value 
of  its  capital  stock,  are  all  elements  to  be  con- 
sidered in  ascertaining  tbe  value  of  tbe  bridge 
and  lt>  corporate  baodilsee.  No  one  of  iheae 
elements,  staodlDg  alone,  wonld  in  all  ceseB 
furnish  a  test:  considered  logctber,  tbuy  will 
addom  fail  to  lead  to  a  satisfactory  result. 


L  BnrRun  Court. 


Oct., 


The  first  three  aari^menla  may  be  consid- 
ered togelher.  The  witness,  L.  O.  Brown,  waa 
asked  as  to  tbe  value  of  the  tHidge.  by  which 
I  understand  to  be  meant  the  anpentruclure 
only.  This  waa  objected  to  on  the  ground 
that  Brown,  having  contracted  for  tbe  erection 
of  the  bridge,  should  have  been  asked  as  to 
the  contract  price.  We  do  not  think  this  otH 
jeclion  well  taken.  The  true  queation  was  tbe 
value  of  tbe  bridge,  not  what  it  coat.  Tbe 
contractor  may  have  taken  It  at  too  low  a  fig- 
ure, or  the  owner  may  have  paid  loo  much; 
the  county  is  entitled  t(>  pay  for  It  at  Ita  actual 
value  at  the  time  of  takcij;. 

Tbe  fourth  and  fifth  aasignmenia  allege  that 
the  court  below  erred  in  rejecting  evidence  in 
reference  to  tbe  costot  certain  repairs  to  ihe 
bridge.  Tbe  evidence  was  clearly  irrelevant 
and  properly  rejected. 

The  ^th  assignment  la  more'serious.  The 
defendant  offered  a  certified  copy  of  Ihe  re- 
turn made  bv  tbe  Bridge  Company' of  the  value 
of  Its  capiial  atock,  to  the  auditor  general  un- 
der oath,  from  tbe  year  1881  up  to  the  present 
lime.  This  waa  offered  tor  the  purpose  of 
showing  tbe  value  of  the  copital  atock  aa  mad* 
for  the  Company  under  oaUi  by  ita  officers. 

The  capital  stock  represents  the  property 
and  franchisea  of  the  coTporation,  and  aa  b^ 
fore  obaerved  la  an  element  to  ascenain  tha 
damagea.  The  plaintiff  badgiven  Id  evidence, 
to  show  tbe  value  of  the  capital  Block  ot 
franchises,  Ihe  receipts  from  tolls  for  ISSt, 
ISte,  1886,  1887,  IBCB,  1880.    It  was  clearlr 


PrajMirtii  wMch  may  be  tnlten. 

Tbe  rif  fat  ot  eminent  domain  dearlf  Imiiltee  Um 

rlt^htln  tha  aoveratan  power  to  deterinlile  Che  time 

and  occailon,  and  aato  what  partloiilaT  property  It 

ma;  be  exercised.    Herward  v.  Mew  York,  T  N.  T. 

All  private  rltrhta  vested  under  ttie  BOvemment, 
iDcludinff  thoae  held  br  oharter  or  other  oontraota, 
ere  subordinate  to  the  iMwerot  emioent  domaf n. 
West  Biver  BildEe  Co.  V.  Dli,  a  U.S.*  How.  107, 
IZL.ed.  ISBS. 

A  fraucblM  atanted  bi  a  Leglslatnre  la  aubleot 
to  the  right  'of  eminent  domain.  Richmond.  F.  A 
P.  IL  Co.  T.  U>ulaB  B.  Co.  U  U.  B.  IB  How.  Tl.  14  L. 
ed.lie. 

Uke  all  other  properly,  oorporaUon  proper^  la 
■nbjeot  to  tbe  neoeaaltlea  of  the  publlo;  ajid  not 
onlr  Ita  property,  but  Ita  tTaocblaes.  when  InaepaT- 
able,  may  be  taken  for  pubUo  use  on  oompenBatlon 
bctnKmadetbereCor.  i)«  lint  Stieet, !  Test  Rep. 
RB.  BS  Ulcfa.  4E. 

Any  of  Its  property  not  actually  In  use,  or  abao- 
lutely  neceeury  for  the  eajoyment  of  Ibe  fran- 
ohlce,  la  tubject  to  condemnatton  for  other  pur. 
poies.  tbe  aams  aa  the  property  of  an  IndlvIduaL 
Ibfd.;  West  Blvar  Bridge  Co.  v.DIx,  IT  IJ.B.SH0W. 
618, 1£  L.  ed.  SGO:  Pelroe  v.  Someraworth,  10  N.  H. 
inO;  Placataqua  Brld^  v.  New  HampshlTS  BrldKe, 
T  (f.  H.  35,  06:  Charles  River  Brldige  v.  Warren 
Bridge,  aa  I}.  S.  U  Pet.  BBS,  641,  S  L.  ed.  TBI;  Bona- 
parte V.  Camden  k  A.  R.  Co.  Baldw.  C.  C.  BOB; 
TuckQhfw  CBnal  Co.  v.  Tui-Jtahoe  ft  J.  B.  EL  Oo.  U 
Leigh.  «:  EnHeld  ToU  Bridge  Co.  v.  Harttord  *  N. 
H.  a.  Co.  IT  CoDD.  40;  ArmiitBton  v.  Barnet,  16  Vt. 
TIB:  LezlDfCon  *  0.  B.  Co.  v.  Applevate.  8  Dana. 
28a. 

Tet  property  taken  by  one  corpoiatton  for  a 
public  use  cannot  be  taken  bf  anotbar  oorporatlon. 
nitbout  an  ezpren  grant  or  by  neceagary  Implica- 
tion. Right  by  Implication  can  arise  only  from  ab- 
1SL.R.A. 


solute  necoaslty,  such  as  ihat  without  It  tbe  srant 
would  be  defeated.  Flttabars  Junction  B.  Go's 
App.  (Fa.)  4  Oent.  Bep.  BBT;  OrotTs  App,  B  L.  EL  A. 

en.  in  Fa.  OL 

A  brldse  held  by  an  Inoornonted  company  under 
a  obOTler  from  a  Btate  may  be  oondemned  and 
taken  as  part  of  a  put>llo  toad,  under  the  lawa  of 
that  State.  West  Blver  Bridge  Co.  v.  IHz.  41  IT.  & 
a  How.  EOT,  12  L.ed.  SBC 


jredjurs  of  tb 


>t /ur  toll-I>r4d0a  tofteiL 


Tbn  prlnolple  that  the  tme  moasuie  ot  damagsa 
tor  property  taken  for  public  use  is  the  maAat 
value  of  the  property  at  the  time  of  the  taking-  doea 
not  apply  to  a  toll-bridge  eompauy  whose  properly 
la  taken  for  a  oounty  bridge,  auoh  property  being 
of  a  pecuUai  charBcter  and  having  no  market 
value.  Montgomery  County  v.  BcbuytklU  Bridge 
Oo.  110  Pa.  Si. 

The  damagea  are  not  limited  to  Um  neat  of  tha 
oonstruatlan  of  a  new  and  similar  bridge  ai  tbe 
tJme  of  the  taking,  but  inalude  the  value  of  tbe 
f  ranohlaes  arlBing  bom  the  Income  from  the  tolls. 
Ihtd. 

In  srrlvlng  at  the  value  of  tbe  frsncbtoes  It  la 
proper  to  prove  the  lecelpta  of  tbe  oomliany  lor  a 
matter  of  Ave  years  before  the  taking,  but  not  ta 
extend  tbe  Inquiry  baok  forty  or  flfty  years  to  Um 
organisation  ot  tbe  eompauy.    JMd. 

A  toll-house  and  eanal  bridm  built  by  the  com- 
pany for  the  coDvenlenoe  and  proper  use  of  th> 
bridge,  are  propsriy  oonsldeied.    IMd. 

Id  eaUmatlng  the  sum  to  be  paid,  the  f  [ancbM 
of  tbe  oorporatlon  to  ooUect  tolls  shall  not  be  ood. 
aUered,  but  tbe  oourt  In  ft*  Condemnation  of  Look 
*  Dam  No.  T.  46  Phlla.  Leg,  InLBB.beld  that,  as  tba 
question  was  not  free  from  doubt.  It  would  arrest , 
tbe  proceeding,  but  would  overrule  tbe  obleotlona, 
without  prejudice  to  tewoadenfs  right  to  iwm 
tbem  thereafter. 


,Coe>^lc 


leoL 


TJlrich  t.  Rkikokhi:. 


competent,  IlieretoTe,  for  the  defenduit  to 
ibow  tbe  Value  placed  b;  the  company  upon 
Its  owD  stock;  a  Taluatioo  nude  apoii  tbe  oaib 
of  Its  offlcera.  It  ii  do  answer  to  Ibis  W  Hay 
that  the  retam  was  made  bv  the  officera  aod 
not  bj  the  Btockholders.  The  offlcera  were 
the  duly  conelitnted  agents  or  lepreseDtativea 
of  the  laller.  and  tfactr  act  was  the  act  of  the 
corporatioQ  Itaelt.  The  return  was  made  in 
pursuance  of  die  Act  of  Asseintdy,  and  was 
the  official  set  of  the  oorporation.  Hence  we 
need  Dot  dlacoBs  thecaaeaclled  as  to  the  power 
of  an  agent  to  Uud  bis  |»lDcipal  by  his  dec- 
larations. They  are  not  relevant  While  this 
relum  does  not  conclude  the  Bridge  Company 
upon  the  questloD  of  value.  It  ia  neTertbeless 
competent  evidence  for  the  conildeistiOD  of 
the  Jury,  and  ii  moreover  important.  The 
difference  between  the  verdict  and  the  volua- 


t  been  said  covers  the  seventh  as- 
rignment.  The  eighth  Msignment  is  not  sus- 
tamed.  It  was  not  relevant  to  show  «bat  the 
coun^  could  have  erected  a  new  bridge  for, 
at  this  or  some  other  point.  The  ooiuty  might 
have  erected  a  new  bridge,  but  il  preferred  to 
take  the  bridge  of  the  plaluttSa,  and  must  pay 
for  it  at  it£  v^ue  to  the  latter.  The  remaialDg 
assignments  refer  to  the  charge  of  the  court 
and  arc  not  sustained.  The  learned  Judge 
said  in  answer  to  the  defendant's  first  point: 
"If  the  Jurv  finds  that  the  property  was  liable 
to  destrucaon  from  flood  or  ice,  Uils  may  be 
considered  to  the  extent  thai  ibia  liability  de- 
creased the  value  of  the  property,"  Tbls  was 
an  affirmance  of  the  point,  but  the  defendant 
complain*  that  It  was  not  strong  enough,  and 
that  the  learned  Judge  should  have  instructed 
the  jury  that  they  mvu  consider  the  matters 
referred  to  instead  of  that  they  mau  do  so. 
This  is  somewhat  of  a  refinement.  The  jury 
could  not  fall  to  have  understood  that  If  the 
liallility  to  destruction  from  flood  and  Ice  les- 
sened the  value  of  the  property,  their  verdict 
should  be  reduced  to  that  extent. 
The  judgment  it  rtwrted  and  a  venire  facias 


Adolphus  REINOEHL  <tf  aL', 


to  secure  tala  debt,  ti  so  w 
polloy,  laa  questloDfoi  Clia  court  where  the  facta 
are  not  In  dispute. 
S.  A  creditor  m«r  lAwfbllr  take  out  Sk 
poller  <*B  tha  11#B  of  bla  debtor  In  an 
nuooiit  suOicIeiit  to  cover  tlie  debt,  vltb  inter- 
est therGDii,  and  tbe  cost  of  tbe  insurance  with 
Interest  thereon  aurlng  the  period  of  the  eipect- 
ano7  of  life  ol  tlie  insured,  acoordlog  to  tbe  Car- 
Mslo  Tables,  and  maf  retaJo  the  full  proceeds  of 
the  poller,  reCTB'^lMS  ot  tbe  time  of  tbe  debtor's 

lOotobsr.s,  leei.) 

iPPEAL  by  plaintUI  from  a  judnnent  of 
the  Court  of  Common  Pleas  for  Xebanon 
Counly  in  favor  of  defendants  in  an  action 
brought  to  recover  the  excess  of  proceeds  of 
to  insutance  policy  taken  out  on  the  life  of 
plaintUTs  testator,  over  and  above  the  amoimt 
of  defendant's  claim,  with  interest  and  the  coat 
of  Insurance.     A^rmed. 

The  facts  are  stated  In  the  opinion. 

Matn.  Grant,  Weidautn  and  A.  Stan- 


speculailoD  in  life  Insurance,  viz.: 

1.  Want  of  relatloasbip. 

Gilbert  y.  Mook,  1M  Pa.  7A 

S.  Disproportion  tietween  the  polln  for 
|S,000  and  the  debt  ot  fllO. 

Uomr  V.  SftaejPw  (Pa.)  B  Cent.  Rep.  601. 

8.  The  takinff  and  holding  of  the  policy  and 
payment  of  all  premiums  and  dues  by  the 
defendants,  from  the  start  to  the  flalsh. 

Seoti  V.  Diekaon,  lOS  Po.  10;  Dtnaney  v. 
Eofer.  110  Pa.  115, 

4.  The  purchase  of  this  policy  by  the  defend- 
ants for  the  consideration  of  the  satisfaction  of 
their  Judgment  of  fBB.S],  with  interest  for  one 

J  ear  and  four  months,  and  costs,  and  tbe  satis- 
action  of  their  judgment  in  exchange  for  the 
assignment  of  this  policy  for  |8,000. 
J^noney  v.  Eoffer,  *upra. 

5.  Tbe  receipt  of  tbe  Insurance  provided  for 
in  the  policy  from  the  aid  society. 

With  proof  of  these  facts  before  the  court.  It 
erred  in  admiiLlng  tbe  offer  to  prove  that  tbe 
speculative  venture  of  the  defendants  would 
have  proved  disastrous  to  tbem  if  Bleistlne  had 
lived  nia  expectancy  of  twenty-six  more  years. 
A  disproportion  so  gross  as  80  to  1  was  not 
capable  of  excuse  or  justification. 

Cooper  t.  BKaeJfer  (PaJ  8  Cent,  Rep.  601; 
Oammaek  v.  Leuit,  82  U.  6.  16  Wall  648, 
21  L.  ed.  S44:  QHbert  v.  Moom.  104  Fa.  74; 
CoTion't  App.  4  Cent.  Bcp.  807, 118  Pa.  438. 

The  taking  out  of  the  policy  and  its  assign- 
ment to  defendants  was  the  consideration  with 
them  for  the  satisfaction  of  the  Judgment.  By 
this  their  debt  was  canceled,  their  lien  was 
surrendered  and  priority  was  given  to  tbe  sub- 
sequent lien-holdeis;  and  they  by  this  substi- 


An  fneurable  tntnest  muit  bo  actual,  and  gnoh 
Bs  will  reasonablj' Jnstlty  a  well  ^roundad  eipecta- 
(ioD  of  odTantage  dependent  upon  t^e  life  of  the 
iQsuied.  Onsou  v.  Qarnler  iFa.)  i  Oent.  Bep.  aoB; 
Daker  v.  tJnlon  Mut.  L.  Ins.  Co.  4S  N.  T.  £BS. 

i.  creditor  has  an  Insurable  Intereat  In  the  life  ot 
bh  debtor.  American  L.  *  H.  Ins.  Go.  v.  Babert- 
18L.RA. 


shaw.M  Pa.  in;  Cunnlncbam  v.  Smith.  TDPa.  UO; 
Bittler  V.  Bmlth.  >  L.  B.  A.  BM,  TO  Hd.  »l. 

An  Insurable  Interest,  suoD  as  will  take  the  con- 
tnot  ODt  of  the  watrer  class,  arises  from  the  r^la- 
tloa  ol  tbe  partr  taklns  the  Insurance  to  the 
Insured,  so  that  from  such  relation  there  may  be 
some  eipeotstlon  ot  beneflt  or  adTfloIaKe  In  the 
oontlnuancc  «(  the  asmred  life.  EBystone  Slut. 
Ben.  ASBO.  v.  Norrls,  7  Cent.  Bep.  Kt.  IIS  Pa.  440: 
Womoek  v.  Davla.  KM  U.  a.  TTS,  U  I-  sd.  AH:  Cor- 


See  also  20  L.  B.  A.  701 ;    2i  L. 


;  4fi  I..  R.  A.  .iOO. 


PEim8YI.TAm.   SUFKBMB   CoUBT. 


Oct., 


tnttoD,  bj  paTcbhx,  of  the  pollcj  for  tliefT 
debt,  placea  themselves  under  Ihe  bnn  of  hold- 
ing for  apeculatWe  purposes. 

1)01 "— 

T.  Be 
«d.  p-  41. 

The  question  of  excessive  disproportion  being 
In  plain  view  of  the  court,  it  was  its  dutv, 
ocder  Cooper  t.  Skaeffer,  tupra,  to  assert  its 
righla  and  declare  the  tranuclion  k  wager  at  a 
niHtt«rof  law. 

Xoon  V.  SmaU,  19  Pa.  468;  DeFrantt  t. 
DeFraned.  84  Pa.  890. 

It  h  a  question  of  public  policy  and  not  of 
good  inlenlious;  and  moUves,  however  good, 
■Tall  Dotbing. 

Seiijritl  T.  BAmalU,  S  CeoL  Bep.  230, 118 
Fa.  828. 

If  I  undertake  to  risk  the  pa; meat  of  assess- 
nenta  which  may  mn  over  a  period  of  twenty- 
Biz  years,  and  may  with  interest  aggregate 
over  $4,800  for  tl»  bare  cbance  of  getting 
98,000— on  the  death  of  a  man,  perhaps  on  to- 


morrow and  perhaps  only  twentr-slx  yean 
from  now,  I  am  playlne  tor  the  itase  reBultlng 
from  the  happening  or  the  event  npon  which 
It  depends.  The  entire  game  is  one  of  chance 
and  on  the  early  or  late  happening  of  Ihe  man's 
death,  as  in  the  case  of  the  bet  on  the  life  of 
Kapoieon  Bonaparte  In  FMllipt  v.  7w«,  I 
Bawle, 86, depends  the  extent  of  my  loss  or  gain. 

Bee  OitUrt  v.  Jfmw,  104  Pa.  78. 

Disproportionate  Insurance  of  this  nature  is 
against  public  policy  and  a  gambling  transao- 
tlon. 

Pritehtt  T.ittMtranoe  Oo.  of  Jf.  A.  8  Teates, 
4B8;  Q>op«r  v.  Skater  (Pa.)  9  Cent.  Bep.  601; 
Cor»on't  Am.  4  Cent.  Hep.  407,  IIB  Pa.  488: 
Qilbtrt  T.  MoMt,  ivpra;  Cammaek  y.  LewU, 
82  U.  8-  15  WbIL  OU,  21  L.  ed.  244. 

The  speculation  ts  classed  with  one  who 
should  undertake  to  make  a  bet  or  wager  for 
another  and  who  advances  the  money  Slaked, 
and  would  have  no  right  of  action  against  hia 
I  principal  in  the  event  of  loas. 
'     Fareira  t.  doMI,  88  Pa.  91,  VS. 


a  Mut.  li.  Ins. 


Oo.  mpro. 

The  sum  Imured  must  not  be  vroflslr  tUspropoi^ 
tkmate  to  the  Interest  the  bolder  of  ttae  poUor  has 
Id  the  life  Insured,  without  leavinc  the  tnmseotloD 
open  to  the  ImputaUon  of  belnir  a  ipeculatloii  or 
nagei  npon  the  benrd  of  a  Itte.  Walnwrlsht  t. 
Bland.  ]  Hood.  *  K.  Ul;  HUler  V.  Burle  L.  *  H.  Ina. 
Oo-  £  K  D.  Bmlth.  KS;  Qtant  r.  KUaa.  T  Oeat  Bep. 

aai.  119  Pa.  ia. 

The  law  leemi  to  be  well  settled  that  It  Is  whollr 
unneoeseary  to  prove  an  tuurable  intercM  Id  tbe 
Ufa  ol  tbe  BMured,  at  the  maturity  of  the  polio;,  if 
It  WIS  valid  at  Ita  tDoepUon:  and  in  the  abaeDoe  of 
eiprcas  stlpnlatlOD  to  Ihe  oonuvry.  tbe  sum  ei- 
preased  on  the  tBce  of  the  poUor  la  the  measure  of 
recovery.  Bawls  v.  Ameiioan  Hut.  !■.  Ins.  Co.  t! 
V.  Y.  DO-.  KowTj  V.  Home  L.  Ini.  Co.  9  R.  1.  StS: 
Hoyt  V.  New  Tork  L.  Ins.  Oo.  S  Bosw.  UO;  Ph<enfi 
Hut.  L.  Ins.  00.  V.  Bailey.  W  IT.  &  18  WaU.  SU,  U  L. 
•d.E01, 

Ortatlor'*  poIKv  on  V  qf  his  ilcUor, 
A  orediior  holdJns  ■  polloy  on  the  lile  of  Us 
debtor  as  security  for  bla  debt  Is  a  trustee  to  the 
extent  of  the  proceeds  above  the  debt  sod  ex- 
penses, and  nuy  be  called  on  to  aocount  therefor 
by  the  personal  representattves  of  the  debtor. 
Tateum  v.  Bom,  IIHI  Han,  ua 

In  tbe  atMCDoe  of  evidence  tbat  tbe  policy  was 
tacld  In  trust  for  the  debtor,  where  the  rlgbts  of  the 
partfee  appear  npon  tbe  faoe  o(  tbe  policy  tbe  pre- 


debt  and  the  amoont  Of  the  poUoy.    Bittler  v. 
Smith,  tL.K.A.BU,7DHd.SBL 

A  creditor  vbo  talKe  an  aielsiiment  of  a  ttfs 
poUoj  as  security  for  a  loan  can  hold  the  pmoeeda 
of  that  polioy  only  to  the  extent  of  the  sums  aotu> 
allyadvanoed  by  him,    Ttnllnrx  nraim  tVa.)  SUB 


Wagtr  p. 

A  policy  of  tnsuiaiioe  taken  oat  oo  ttie  life  of  a 
third  party  by  a  beDcdciaxy  In  tbe  oc    " 


(Pa.)  i  Cent.  Bep.  SOB. 

It  has  been  said,  however,  on  the  authority  of 
Oodsall  V.  Boldero.  S  East.  12.  that  an  Insutanoe 
upon  tbe  life  of  a  debtor.  In  behalf  ol  a  oredltot.  ts 
lnlPgBle[reotbutaguHrantyofthedebt,and  II  the 
debt  Is  paid  the  Insunmoe  Is  at  an  end.  But  It  Is 
DOIT  settled  that  this  case  Is  not  the  law.  It  was 
directly  drawn  In  question  and  was  expressly  orer- 
rulL-d  In  Dalby  v.  India  *  Ii.  L.  Araur.  Co.,  decided 
In  the  eicbequer  chamber.  U  C.  B.  385. 

A  policy  In  favor  of  a  creditor  Is  to  be  TSfiatded 
as  cuilatt^rai  seourity  only  where  tbe  debtor  Is  un~ 
der  ubllKiLtloa  to  pay  the  premiums!  but  where  tbe 
crt-dltor  pays  the  premiums,  tbe  rl^ht  of  the  oied- 
llor  Is  absolute.  Amlck  v.  Butter,  9  West.  Bep,  Ei6, 
111  lud.  STH. 

A  creditor  who  Inguies  the  life  of  his  debtor. 
Which  he  Is  obliged  to  keep  ative  by  paying  pre- 
miums, may  hold  all  he  con  recover  on  the  polioy, 
unless  there  Is  rtosb  dIsproportloD   belvceu  the 
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est.  Is  a  wagerlnB  policy  andas  suob  Is  void.  Bloom- 
logton  Mut.  L.  Ben.  Asso.  v.  Blue,  8  West.  Bop.  M^ 
UO  ni.  121:  Commaak  v.  Lewis,  SS  U.  8.  IS  WaU. 
SIS,  21  L.  ed.  EM;  Connecticut  HulL  U  Ins.  Co.  v. 
Bchaefer,  M  V.  B.  (ST.  21  L.  ed.  fSI;  New  Tork  Hut. 
L.  Ins.  Co.  V.  Annttrons,  IIT  U,  5.  iSl,  IS  L,  ed.  907: 
eubert  V.  Hooae,  IM  Pa.  Tl;  Boott  v.  DlckBon.  lOi 
Pa.II. 

A  poUcy  OD  tbe  life  of  another  tor  98.000,  to 
cover  a  debt  of  (TO,  Is  a  meie  waserintt  poUoy. 
Cammaek  v.  Lewis,  supra, 

A  policy  taken  out  by  a  oredltor  on  tbe  life  of  hi* 
debtor  In  the  sum  of  tB,OnO.  98,000  for  bis  ovn  ben- 
efit and  tl.OQO  tor  the  beneflt  of  bis  debtor,  while 
the  debtor  in  fact  owed  him  only  970,  laa  wsserinB 
polioy.  Ibid.  See  Connecticut  Hut.  I-  Ins.  Co.  v. 
Luchs,  108  O.  B.  ue.  £1  L.  ed.  80a 

So  where  he  took  out  pollclea.  on  whioh  he  be, 
came  liable  to  be  esseesed  as  a  vatmbet  of  the  as&o- 
cletiou,  and  paid  thereon.  wIIUd  about  nine  months 
tbercalter,  the  sum  (Hf  93n.IB.  and  the  amount  col- 
lected oD  wbtch,  on  tbe  debtor^  death,  was  Vt.^X*.X. 
belns  an  exoeas  of  $4T4Jt8  over  the  amount  of  the 
debt,  there  wss  no  suoh  dtsproportlon  as  would 
wartant  a  condemnation  of  the  transaction  as  a 
speculation  or  waser.  Btttler  v.  Bmlth,  2  L.  B.  A. 
8M.  70  Ud.  iOL 

Where  a  creditor  bad  Insured  bis  debtor's  lifo 
on  two  several  oocaMons,  and  had  to  abandon 
the  policies  on  account  of  Insolvency  of  the  com- 
panies, then  took  out  a  third  policy  for  18,000,  paylnr 
Sao2  therefor,  the  debtor  belnii  slity-flve  yesra  old. 
It  WHS  held  that  there  was  no  disproportion  of 
whioh  the  debtor's  admlnlatralon  oould  take  ad- 
vantafre.  erant  v.  Kline,  T  Cent.  Bap.  888,  111  Pa. 
81& 

An  Inautauce  on  the  lite  of  the  debtor  fOr  9^000, 

afterwards BBcerlalned  Co  be  between  tSOO  and  (Tao. 
was  held  under  the  olrcumstanoes  not  a  wacei. 
Corson  V.  Qamler  CFa.J  *  Cent.  Bep.  808. 
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No  UbnIatloiiB  cu  jmxltj  or  Talldats  a  Bpec- 
olBilve  TCDture. 

Orant  t,  KUm,  7  Cent.  Rep.  626, 110  Pa. 
(125;  DoiDWV  T.  flo/w,  110  Pa.  115. 

Meun.  F.  E.  Hellr  and  W.  K.  Derr.  for 
appellee! : 

A  trageTing  tnaurance  coubact  la  one  wbere 
the  person  for  whose  benefit  tn  Inearance  on 
the  lite  of  another  la  Jaken  bai  no  Innirable 
Interest  1&  tbe  condnnance  of  that  Hfe  at  the 
lime  tbe  conlrsct  is  made.  The  diaproportion 
between  tbe  debt  of  a  creditor  who  uuures  tbe 
life  of  bis  debtor  and  tbe  amount  of  inBurance 
taken  by  Itaelf  determines  Dotbio^,  unless  the 


thisCL - -- 

tliat  line  of  cases.  Bee  Orant  t.  E3i7U,  7  Cent, 
Bep-  8^8. 116  Pa.  624. 

Sir  Q.  Jessel,  jtf.  £.,  In  Printtng  J  S.  5m. 
Oo.  V.  Bamjmn,  L.  B-  19  Eq.  Cas.  462,  460, 
savB:  "You  are  not  to  extend  arbltrarUy  those 
rules  which  any  that  a  given  contract  is  void 
as  belDX  against  public  policy,  because  If  there 
b  one  ibing  which  more  than  another  public 
policy  requiiea.  It  ia  that  men  of  full  age  and 
competent  uoderstandlDg  shall  have  the  utmost 
liberty  of  contracting,  and  that  their  contracts, 
wbien  enteied  into  freelv  and  voluntarily,  shall 
he  held  aacred,  and  sbail  be  enforced  1^  courts 
of  Justice.    Therefore  yon  have  this  paramount 

BubHo  pc^cy  to  consider — that  you  are  not 
gbtly  to  interfere  with  thla  freedom  of  con- 
tract.* 
Under  all  the  drcumstancei  of  this  case,  tbe 

Judgment  Is  well  founded  on  the  verdict;  the 
Hcta  juBlIfled  tbe  Jury  in  its  finding  and 
tbe  jury  bad  the  legal  nght  to  determine  tbe 
question  whether  or  not  Ihia  was  a  wagering 
contract. 

J/breira  t.  GaMl.  89  Pa.  SB;  Kirkpatriek  r. 
RnuaU,  72  Fa.  159;  Shook  v.  Meily,  186  Pa. 
161. 

Paxaon,  Oh.  J.,  delivered  the  opinion  of 
tbe  court: 

This  case  is  not  free  from  difficulty.  It  ht_ 
been  twice  argued  and  haa  received  a  most 


insure  IfaeUfeof  biadebior.  Wo  have  avoided 
ruling  this  point  before,  becBUBe  it  was  one  of 
grave  importADce,  sod  tbe  cases  in  which  It 
was  raised  did  not  necessarily  require  it,  nor 
did  they  present  eiII  the  facts  necessary  to  en- 
able us  to  dispose  of  It  satisfacUiTil;.  This 
recoid  raises  the  whole  question  squarely. 
The  facta  are  substantially  as  follows; 

Tbe  defendants  are  doing  a  firm  business  al 
Lebanon.  Pa.,  and  hold  a  Judgment  against 
one  Andrew  BleLetioe,  In  Uie  Court  of  Com- 
mon Pleas  of  Lebanon  County,  which,  with 
interest  and  coals  amounted  to  |n0.03.  The 
Judgment  was  sufficiently  secured  on  real  es- 
tate, and  the  defendauts  were  not  pressing  their 
debtor  for  the  money.  He  waa  bcinc  pressed 
by  other  creditors  who  held  subsequent  liena 
on  his  property.  It  was  necessary  to  quiet 
tbem  for  fileisline  to  pay  off  the   ludgmeut 

held  by  the  defendants,  or  fcet  rid  of  it  in 
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snner.  Not  having  the  money  he  applied 
the  defendants  to  aatlsfv  it,  and  take  a  pol- 
icy on  his  life  instead.  The  evidence  Is  un- 
contradicted that  the  defendants  were  averse 
to  this,  and  for  a  time  declined,  but  tlnallv 
yielded  to  Bleistlne's  entreaties,  and  hia  wife's 
tears,  to  save  their  home.  The  evidence  shows 
that  Blelstine  offered  them  an  Insurance  of 
$8,000,  or  fS.0OO,  or  tlO.OOO,  or  any  amount 
tbey  wanted.  The  negotiation  resulted  in  the 
defendants  taking  a  policy  of  fS,OD0  on  the 
life  of  BlelsUne  in  the  U.  B.  Mutual  Aid  So- 
ciety, The  policy  was  issued  in  the  name  of 
Bletatlne  as  beneficiary  and  afterwards  as- 
signed by  him  to  the  defendants,  who  paid  tbe 
entrance  fee  snd  all  subsequent  aasesainents. 
Tbe  alignment  waa  absolute  and  not  as  collat- 
eral security,  and  the  Judgment  referred  to 
was  satisfied  of  record,  Afur'  Blelsline'a 
death  tbe  insurance  money  was  paid  by  the 
company  to  the  defendants.  Subsequently 
this  suit  was  brought  by  the  executor  of  Blel- 
atine  to  recover  frotn  them  the  amount  received 

Sthe  debt  and  Interest,   and   premiums 
:  the  plaintiff  alleging  that  tbe  amount  of 

niraoce  was  so  dlsproportioned  to  the  debt 
\B  U>  make  It  a  gambling  trsniacUon  within    ■ 
the  doctrine  of  Gilbert  t.  Moou,  1M  Pa.  74, 
and  the  cases  following  it. 

We  may  safely  assume  that  the  debt  due  by 
Blelstine  to  the  defendants  was  bona  fide;  that 
so  far  from  the  latter  having  procured  the 
former  to  Insure  his  life  for  their  beneflt  for 
speculative  purposes,  tbey  entered  Into  it  with 
reluctance  at  tne  earnest  request  of  Blelstine 
and  hia  wife,  to  relieve  them  from  financial 
embarrassment  and  to  save  their  home.  This 
takes  out  of  the  case  the  controlling  element 
which  eilated  In  OiBmrt  v.  Jfoose,  and  tlial 
Hue  of  cases.  Tet  If  tbe  defendants,  even  for 
an  bonest  pnrpoee,  have  transgressed  tbe  law, 
and  made  this  &  gambling  transaction,  tbey 
must  suffer  the  penalty  for  such  violation. 

The  first  and  second  assignments  present 
the  main  question  in  the  case.  Upon  the  trisl 
below  tbe  defendauts  proved,  under  exception, 
the  life  expectancy  of  Blelstine,  and  the 
amount  of  assessments  on  this  policy  had  he 
lived  out  his  full  life  eipect»ney.  It  appears 
from  this  evidence  that  the  insured  was  forty- 
two  years  of  age,  and  that  his  expectation  of 
life,  accordiog  to  the  Carlisle  Tables,  was 
twenty-six  years;  that  bad  he  lived  that  length 
of  lime  the  Intereat  on  tbe  Judgment,  with  tbe 
auoual  dues  nnd  assessments  and  Interest 
thereon,  would  have  amounted  to  $4,886.31, 
being  )l,8Se.31  in  excess  of  the  amount  of  the 
Kjlicy,  This  evidence  waa  not  contradicted, 
ts  admission  forms  the  subfect  of  the  first  as- 
signment. 

Id  the  second  assignment,  complaint  is  made 
that  tbe  learned  Judge  erred  in  his  answer  to  the 
plaintiff's  sixth  Dolnt,  The  point  is  as  follows; 
"The  stnount  ulowed  and  paid  as  the  consid 
eratiou  of  Iho  transfer  oftbe  inaurance,  to  wit 
tbe  sum  of  $9fl.61,  with  interest  thereon  from 
December  7, 1875,  to  April  2.  IBTT.and  the  costs 
were  grossly  Inadequate;  and  the  dlspropor 
tlon  between  that  amouDL  and  the  amount  of 
tbe  insurance — 18,000— is  so  great  as  to  require 
the  court  to  say,  as  matter  of  law,  that  tbe 
transaction  was  a  waeer,  and  that  in  this  ac- 
tion Reluoebl  &  Meully  have  no  right  to  retain 
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more  of  tbe  IniotBnce  money  recelTed  bv  them 
than  the  amount  of  Uieli  satlBfleil  jaaKnient 
with  IntercBt  aod  cosls,  aad  tbe  premiums  and 
aiaessmeDta  paid  by  them,  with  tnterestUiereoQ, 
and  thererore  the  verdict  of  the  Jury  matt  be 
■  Id  favor  of  the  plaintiffforliieamount  received 
b;  ihe  defendaots,  vitb  interest  from  ibe  date 
of  its  receipt,  less  tbeamountof  the  judgment, 
iDlerest  and  coau,  and  aBsessmenta  aad  premi- 
ums paid  with  Inleieat."    Tbis  point  na«  re- 

Wbether  tb«  question  of  excess  of  insurance 
is  to  be  disposed  of  by  the  court  as  a  matter  of 
law,  or  by  the  jury  as  a  question  of  fact,  It  is 
eaeentlai  tliat  we  should  have  a  fixed  rule. 
We  have  none  now,  I  felt  the  importance  of 
tbis  la  delivering  the  opinion  of  the  court  In 
Grant  v.  Slint,  115  Pa.  618,  7  Cent  Rep.  8S8, 
where  Isaid:  "Speaking  for  myself ,  it  may  be 
that  a  policy  taken  outl^  a  creditor  on  the  life 
of  hlaaebtor  ought  to  be  limited  lo  the  amount 
of  the  debt  with  interest,  and  the  amount  of 
premiums  with  interest  thereon,  daring  the  ex- 
pectanc7oflife,  aa  shown  by  theCerllalc Tables. 
This  view,  however,  has  never  beeo  adopted 
by  tbis  court  In  any  adjudicated  case,  nor  do 
we  feel  compelled  to  define  the  disproportion 
now  in  view  of  the  particnlai  facts  of  tne  case 
In  hand."  In  the  subsequent  case  of  Oxiptr  v. 
S/uuffer  (Pa.)  &  Cent  Rep.  601,  our  brother 
Blerrett,  aft^u;  quoting  the  above,  remarked; 
"Tbis  appears  to  be  a  Jost  and  practicable 
rule."  Ko  such  rule  was  established,  bow- 
ever,  In  Coofier  v.  Skaeffer.  lu  that  case  there 
was  an  Insurance  of  |8,000  to  cover  a  debt  of 
$100,  and  Ibis  court  said,  through  Mr.  Juttiee 
Sterrelt:  "In  view  of  the  undisputed  facts, 
tbe  leamod  jndge  of  the  common  pleas  held 
that  the  disproportion  between  the  insurance 
of  18,000  and  the  debt  of  flOO  whs  so  great  as 
to  requirehim  to  say,  as  mailer  of  law,  that  the 
transaction  was  a  wager,  and  that  the  assignors 
of  tbe  policy  had  no  right  to  retain  more  of  tbe 
insurance  money  recovered  by  tbem  than  tbe 
amount  of  the  debt,  plus  the  premiums  paid 
and  interest  thereon.  In  this  he  was  clearly 
rigt>t.  Tbe  disproportion  is  so  grent  as  lo 
mslie  tbe  Insurance  a  palpable  wager,  and  no 
courtshould  besitale  to  declare  It  so  as  matter 

We  have  no  doubt  that  In  a  proper  case 
where  tbe  facts  are  not  disputed,  It  is  Ihe  duty 
of  the  court  to  pronounce  upon  tbe  character 
of  the  policy.  Thus  in  Grant  v.  Sline,  ntpra. 
It  was  said;  "To  take  ont  a  policy  of  |S.000 
to  secfure  a  debt  of  $6  would  be  such  a  palpa- 
ble wager  that  no  court  would  hesitate  to  de- 
clare it  so  ai  matter  of  kw."  It  is  true  this 
remark  was  made  by  way  of  Illustration,  end 
we  only  refer  to  ft  for  that  purpose  now. 
CoopiT  v.  Swrfer  decided  nothing  but  that 
particular  litigation.  It  laid  down  no  rule  For 
the  future  tieyond  Its  own  particular  facts,  viz,  i 
That  an  Insurance  of  $8,000  for  a  debt  of  $100, 
unexplained,  was  a  gambling  policy.  It  may 
lie  asked  why  it  does  not  rule  this  case  where 
the  amount  of  insurance  was  Uie  same  and  a  dif- 
ference of  a  few  dollars  only  in  the  amount  of 
the  debt?  The  answer  is  not  difficiilt.  Cooper 
V.  fi/la«jfiw  wasdecided  upon  the  single  cround 
of  the  disproportion  between  the  ioiurance  and 
the  debL  There  were  no  facts  in  evidence  by 
which  this  disproportion  could  l>e  explained, 
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or  shown  to  be  justifiable.  This  appears  by 
tbe  report  of  the  case  as  well  BS  from  the  opinlim 
of  Judge  Simonloo.  who  tried  that,  as  well  a> 
this  case  below.  In  refniilnK  a  new  trial  in  tbe 
case  In  hand,  that  learned  ana  able  judge  ssid 
In  reference  lo  Cooper  v.  8/tarffer:  "Even  the 
ase  of  the  insured  was  not  dwelt  upon  as  an 
element  of  the  problem,  and  then  wa*  not  a 
wordof  evidence  as  lo  tbe  expectancy  of  lifeor 
the  probable  amount  of  anntul  payments  lo  be 
made.  Here,  however,  tbeee  Important  matters 
wereurgedaa  a  princ^i  gronnd  of  defense 
and  required  consideration.  In  our  opinion 
they  necesurilT  carried  the  case  to  the  Jury, 
and  abundantly  Jtwlifled  the  verdict  The 
defendants  insured  a  bealthy  man  of  forty-two 

{ears  In  the  sum  of  $8,000  to  protect  a  debt  of 
iOO.  If  he  bad  merely  lived  out  his  expec- 
tancy and  no  longer,  they  would  have  been 
obliged  to  pay  for  assessments  and  annual  due* 
t2,m.»2,  to  which,  tf  Intereat  be  added,  the 
amount  of  their  Investment  would  have  been 
14,886.81.  In  return  th^  would  bave received 
$8,000,  thus  Eufleilng  a  considerable  loss. 
Surely  to  call  ouch  a  transaction  speculation 
Is  to  misuse  the  word.  That  it  happened  to  be 
profl(al>le,  because  tbe  Inanred  died  witbin  a 
few  yeara.  Is  manifestly  not  to  the  point"  I 
have  quoted  this  extract  at  length  becaosel 
conid  In  no  better  way  emphsslie  the  dtstino- 
Uon  between  Cooper  v.  Bha^er  and  the  case  in 

The  law  very  properly  lays'a  mailed  hand  up- 
on specniative  life  Insurance.  Of  allthe  forms 
of  gambling,  it  Is  one  of  tbe  most  objeciiona- 
ble.  The  records  of  onr  own  court  show  that 
it  sometimes  kads  lo  murder.  Tbe  holder  of  a 
policy  upon  a  life  in  which  he  has  no  interest 
either  of  a  social  or  pecuniary  nature  \\iia  a 
strong  interest  In  tbe  death  of  the  assured. 
This  interest  grows  and  strengthens  with  each 
payment  of  premium.  He  has  made  a  bid 
upon  the  life  of  another  person.  A  man  who 
will  engage  la  such  a  transaction  cannot 
safely  be  regarded  as  a  saint.  He  sees  with 
growing  Impatience  that  life  prolonged  from 
year  to  year,  and  his  money  slipping  away  in 

firemiums.  A  man  thmi  situated  soon  becomes 
smiliar  with  the  thought  of  tbe  death  of  the 
person  who  stands  iKtween  blm  and  what,  in 
bis  morbid  fancy,  he  may  regard  as  his  rights. 
Tbat  crime  follows  in  some  instances  is  a  fact 
of  which  we  have  judidal  knowledge. 

All  lite  Insuranoe  is  In  one  sense  speculative 
yet  witbin  proper  testrlcUons  it  hu  been  found 
to  be  highly  beneflcKitaDd  notinconfilctwith 

Eubiic  policy.  It  enables  a  man  In  the  days  of 
Is  early  struggles  to  provide  for  his  family  in 
case  of  his  death.  It  renders  it  possible  for  a 
business  man  lo  borrow  tbe  capital  needed  for 
success.  It  furnishes  the  means  and  the  onlj 
means  by  which  a  creditor  may  sometimes  se- 
cure a  doubtful  claim.  Yet  in  all  these  case* 
there  is  the  element  of  speculation,  for  If  tbe 
assured  dies  shortly  after  tbe  policy  Is  issued, 
the  beneficiary,  whether  be  be  a  blood  relation 
or  a  creditor,  gets  a  sum  of  money  greatly  dis- 
proportioned  to  the  amount  paid.  But  in  these 
esses  tbe  law  does  luot  regard  tbe  speculative 
element  as  one  of  danger.  It  is  true  that  a 
son  who  takes  out  a  policy  on  the  life  of  hU 
father,  or  a  creditor  ui»n  tbe  liteoFbisdeblor, 
may  have  an  Interest  in  the  death  of  Ihe  assured. 
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uid  resort  to  crime  to  procure  tt,  but  etpe- 
rlencc  ebowi  tbat  sncb  iatlaoceiaie  eitiemely 
rare,  and  Ibe  temptatton  no  greater  than  In 
thooMadB  of  other  iuBtancpa  ia  whfcli  one  per- 
•on  mar  be  benefited  pecuuUril;  by  Ibe  death 
of  another.  But  a  policy  taken  out  by  one 
who  baa  no  Interest  eitber  as  a  creditor  or  a 
retattve  In  the  life  of  tbe  asauied,  li  always  a 
danger  signal. 

It  Is  settled  law  that  a  creditor  ba«  an  insur- 
able Inlereat  In  tbe  life  of  bis  debtor,  but  op  to 
tbl9  time  there  is  no  dedslon  aa  to  tbe  limit  of 
this  right.  Our  own  caaes  furnish  ns  no  settled 
rule,  and  for  tbli  reason  I  do  not  thbk  It  nee- 
essarv  to  review  tbem.  Each  case  has  been 
decided  upon  Ita  own  facts.  In  Ooopm-  r. 
Shaker,  as  before  observed.  It  was  said  tbe  in- 
surance was  too  large;  lo  Qrant  t.  EUne.  on 
tbe  other  band,  we  held  that  Ibe  amount  of  In- 
surance was  not  diaproporttoned  lo  tbe  debt. 
We  have  now  reached  a  point  where  It  is  neces- 
sary to  lay  down  some  fixed  rule  by  which 
siich  cases  can  be  disposed  of  in  tbe  future, 
otherwise  the  mUngeof  the  courts  and  thcTer- 
djcls  of  juries  upon  sucb  questions  will  be  ar- 
biirary,  and  where  there  Is  nothing  In  a  case 
bat  tbe  amount  of  tbe  loBorance  and  the  amount 
of  tbe  debt  It  is  impossible  for  either  a  court  or 
a  jury  to  arrire  at  a  correct  result. 

Starting  out  with  the  conceded  proposition 
that  a  creditor  has  an  insurable  IntfTest  in  the 
life  of  his  debtor,  and  may  lawfully  take  out  a 
policy  thereon,  It  follows  logically  that  he  may 
take  out  the  policy  In  sucb  a  sum  aa  may  rea- 
sonably secure  the  debt.  It  needs  no  argument 
to  show  tbatlf  my  debtor  owes  me  (l.OOOapol- 
Icy  for  tl.OOO  would  be  inadequate,  for  if  my 
debtor  dies  within  twenty-foar  hours  after  the 
policy  U  taken  out,  I  am  a  loser  by  the  amount 
of  the  premium  paid,  and  It  woald  be  but  a 
tew  years  before  tbe  interest  on  tbe  debt  and 
tbe  premiums  would  exceed  tbe  debL  Every 
future  payment  (heu  would  he  a  loss,  with  tbe 
only  allemalivc  of  adding  to  thia  loas  year  by 
year  or  abandoning  tbe  poller  altogether,  and 
nnkiDg  tbe  whole  amonnt'paia.  It  seemsclear 
upon  reason  that  tbe  creditor  may  take  out  a 
policy  In  ezcen  of  bis  debt.  But  to  what  es- 
ceaiT  Tbe  anawer  to  this  question  obviously 
depend*  upon  drcumstances.  An  Important 
element  In  the  conslderalion  of  this  question 
la  the  age  of  the  assured.  The  difference  be- 
tween a  policy  on  tbe  life  of  a  man  of  twenty- 
five  years  of  ase  and  one  of  seventy-flTe  "is 
clear  lo  the  dullest  underetandiug.  'The  as- 
sured was  only  forty-two  yesra  of  age:  and  his 
expectancy  of  life  was  twenty-six  vears.  The 
cbancee  were  greaUy  In  favor  of  bis  living  out 
his  ezpectanoy.  The  Carlisle  Tables  were  pre- 
pared with  cars  by  competent  experts,  and  are 
tbe  result  of  actual  experience.  I  am  there- 
fore Justified  in  saying  that  the  chances  were 
In  favor  of  tbe  assured  llviug  out  his  expectan- 
cy, Id  which  ease  there  would  be  tbe  loss  of  in- ' 
tereat  on  Uie  debt  for  twenty-six  years  added 
to  the  duea  and  assessments,  with  interest  there- 
on, for  the  same  period.  The  evidence  shows 
tbat  in  sucb  event  tbe  defendants  would  have 
been  losers  by  a  considerable  sum.  In  fact  I 
infer  from  the  tables  furnished  that  after  about 
seventeen  years  the  defendants  would  have 
carried  thia  policy  at  a  loaa.  The  defendants 
assumed  thia  risk  when  ther  took  out  the  pol- 
ls L.R.  A, 


Icy,  They  "lao  had  the  chance  of  the  aamired 
not  living  out  his  expectancy.  This  Is  a  risk 
which  an  insurance  company  assumes  upon 
every  policy  which  it  issues.  In  a  parllcular 
Instance  the  assured  may  live  many  years  be- 
yond his  expectancy,  which  is  «  large  gain  to 
tbe  company.  But  this  gain  Is  equalized  by 
the  loss  in  Inatancea  where  tbe  assured  dies  b^ 
fore  the  expiration  of  bla  expectancy,  so  that 
In  the  vast  volume  of  business  of  sucb  corpo- 
rations tbe  average  result  is  reasonably  uni- 
form. But  tlie  bolder  of  a  single  policy  can 
bavu  no  average  tesulL  He  lakes  tbe  risk 
with  the  chaocea  fairly  balanced.  Had  thesa 
defendaots  taken  out  one  hundred  policies  on 
the  lives  of  aa  many  debtors.  It  is  more  thaa 
probable  that  some  of  tbem  would  have  largely 
exceeded  tbeir  expectation,  while  others  would 
not  have  reached  IL  In  such  case  there  wotild 
not  have  been  material  gain  or  loss. 

Had  the  assured  liv^  out  his  expectancy 
of  life  no  question  would  probably  haveatisen 
as  to  tbe  right  of  tbe  defendants  to  retain  the 
whole  of  tbe  money.  It  could  not  then  have 
been  successfully  assailed  as  a  gambling  traoa- 
actioo,  I  submit  tbat  the  coaracter  of  the 
oonlraot  cannot  depend  upon  results,  or  tha 
accident  of  death.  If  not  lawful  in  Ita  incep- 
tion it  could  never  become  so. 

In  order  to  ascertain  whether  an  Icsuranos 
ia  disproporlioned  to  the  debt,  regard  muat  b« 
bad  to  the  age  of  tbe  anured,  bia  expectation 
of  life,  and  tbe  cost  of  cBrryini  tbe  Insuranca 
with  interest  thereon,  as  well  as  upon  tha 
amount  of  the  debt.  The  evidence  wblch 
forma  the  subject  of  the  first  assignment  was 
not  only  proper,  but  essential,  to  an  intelligent 
understanding  of  Oh  case.  It  is  Just  what  wat 
lacking  in  &rant  v.  Sitna,  and  was  one  of  tt>e 
reasons  why  we  avoided  deciding  (he  broad 
question  in  that  case.  But  anyone  who  reads 
tbat  opinion  between  the  lines  can  seethat  the 
judicial  mind  must  have  been  Influenced  to 
some  extent  by  the  suggestion  in  reference  to 
the  Carlisle  Tablea. 

Tbe  rule  we  now  announce  may  not  be  tba 
best,  but  we  have  not  been  able  to  find  a  bet- 
ter, after  a  meat  careful  and  anxious  consider- 
There  will  always  be  cases  of  indlvidijal  bard- 
sbip  in  tbe  application  of  all  general  rules. 
No  general  rule  can  be  mado'to  St  each  partio- 
ular  case,  otherwise  it  would  cease  to  be  a  rule. 
My  atteniloD  was  especially  called  to  this  diffi- 
ciuty  by  the  following  extract  from  the  OfAn- 
Ion  of  tbe  learned  Judge  below  in  refusing  ■ 
new  trial; 

"With  much  respect  it  la  sngg^ted  that  the 
principle  indicated  lu  Orant  v.  Kline.  116  Pa. 
tee,  T  Cent.  Rep.  K6,  and  Cooper  v.  Shaefftr, 
tupra,  as  tbe  proper  rule  to  determine  for  what 
sum  a  creditor's  policy  should  be  taken  out, 
ought  to  be  somewhat  expanded  before  it  U 
poddvely  adopted.  As  now  stated,  It  would 
not  provide  for  a  case  like  this,  where  the 
po1l(^  la  taken  out  in  a  company  which  levies 
aunual  (monthly?)  aaaessmenU,  and  where 
tb^Rfore  allowance  must  be  made  in  tbe  cred- 
itor's forecast  for  possible  flucCuaUons;  neither 
would  It  now  provide  for  the  not  infrequent 
contingency  of  tbe  Insured  outliving  his  ex- 
pectancy.   Under  the  present  form  ca  tbe  In- 
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dicated  rale,  ibe  creditor  must  a]wajt  lose  H 
tbe  debtor  hves  bevond  Ills  expectancy;  and  It 
cannot  be  accuisteiy  applied  to  aaseEanieiit  lu- 
Burance,  because  in  tbU  variety  of  tbe  bniineu 
the  annual  paymeata  are  not  a  pienoualf 
known  and  certain  BUm." 

We  bave  no  difficulty  Id  disposinKof  tbe  ob- 
jection that  tbe  rule  doea  not  pronde  tor  tbe 
caae  of  tbe  aaauied  llviag  beyond  bla  expec- 
tancy and  thus  etitailing  a  low  upon  the  cred- 
itor. It  ne  go  beyond  tbe  en)ectanGy  where 
■re  we  to  atopf  A  man  may  live  to  Uie  aee  cf 
a  hundred,  and  such  length  of  daja  ia  of  fre- 
quent occurrence.  To  Mnction  a  policy  eof 
erJQggucb  aperiod,  and  yet  to  allow  the  Bolder 
to  recover  tbe  full  amount  in  case  of  death 
within  a  year  would  be  a  retrograde  Btep  in  our 
decisions.  Under  sucb  a  ayslem  the  creditor 
would  be  absolutely  secure,  with  the  possibil- 
ity of  an  enormous  gain  in  case  of  an  early 
death.  Whereas  at  present,  an  I  have  endeav- 
ored to  show,  the  mk  of  a  detitor's  exceed- 
ing his  expectancy  is  equalized  by  tbe  possl- 
UlitT  of  hla  death  nitbin  It,  and  in  a  given 
Dumber  of  cbmb  tbe  result  produces  Tinlform- 
f^.  The  want  of  uniformity  is  not  the  fault 
of  the  rule,  but  of  its  application  to  a  siugie 
case. 

There  Is  more  difficulty  in  the  other  objec- 
tlou.  The  policy  in  question,  however,  was 
taken  out  in  a  mutual  company,  where  assess- 
ments are  made  from  time  to  time,  and  there 
appears  to  have  been  no  difflcntty  upon  the 
trial  below  in  ascerlaining  with  sufficient  ac- 
curacy tbe  amount  of  aseesstnenie  which  the 
defendants  would  have  been  called  upon  to 
pay  bad  ibe  assured  lived  out  bis  expectancy. 
The  precise  amount  of  $ucb  assensmenia  can- 
not of  course  be  estimated  with  the  samp  ac- 
curacy as  In  the  case  of  a  company  in  wblch 
tbe  annual  premium  is  a  flxed  sum.     But  the 


lar  companiea  with  sufflclcnt  accuracy  to  base 
an  insurance  upon  it.  And  where  a  policy  has 
been  taken  out  in  good  faitb  bv  a  creditor,  the 
law  does  not  exact  impoaaihibties.  A  sliglit 
mialake,  one  way  or  the  other,  owing  to  tbe 
condition  of  the  company's  business,  by  which 
assessments  are  Incressed  or  diminished, would 
not  oec«saarlly  vitiate  a  policy.  Tbe  cost  of 
life  insurance  by  whatever  system  adopted.  It 
Is  believed,  does  not  vary  so  ereally  as  to  pre- 
Tent  a  reasonable  approxtmaUon  thereof. 

It  may  be  that  tew  men  would  take  out  a 
life  policy  to  secure  a  debt  of  flOO,  where 
there  is  an  expectancy  of  life  for  twenty-sis 
years,  and  pay  an  annual  aasessmcnt  or  pre- 
mium in  excesa  of  tbe  whole  amount  of  the 
debt.  But  we  do  not  pass  upon  tbe  wi'tdom  of 
contracts;  we  only  consider  their  legality,  and 
care  must  be  taken  in  tbe  enforcement  of  an 
admittedly  sound  rule  of  public  policy  not  to 
impinge  upon  tbe  right  of  the  citizen  to  con- 
tract. In  this  Instance  the  contract  was  law- 
ful, and  the  defendants  appear  to  have  entered 
Into  it  not  so  much  for  tbelr  own  benefit  as  for 
tbe  accommodation  of  the  a-isured.     We  are 


We  are  of  opinion  that  a  creditor  mny  law- 
fully  lake  out  a  policy  on  tbe  life  of  hisdebior 
In  an  amouot  to  cover  tbe  debt  with  interest, 
18  L.  R.  A. 


and  the  cost  of  sucb  Insurance  wfth  interest 
tbereoa  during  the  period  of  the  expectancy 
of  life  of  the  assured  according  to  tbe  Carllab 
Tablea. 
We  find  no  error  in  the  ruling  of  the  ooort 
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I.  In  «j  action  to  onftHroa  the  tJlmgpd 
limbing  of  m  tabMcoo  aa^pler  to  maka 
good  the  loss  reaultlnc  to  aburw  because  tbe  to- 
baooo  m  (be  oases  was  not  as  npraaented  hr  the 
tail  attaotaed  to  the  aamplea,  evldenoa  Is  admlnl- 
tile  to  sboir  what  '"»"<■' ir  apparently  amUsuona 
word!  and  flourea  on  tbe  tag*  oonrered  to  the 
tndc,  and  tbat  br  aia««  the  aamplcr  ondertook 
to  aafee  sood  loaaea  reaultdns  from  ualiue  atate- 
meats  on  the  tags. 

tar  tbe  Mmonni  of  loea  remltlag  t»  a 

bnyir  because  tbe  tohaoco  in  the  eaaeawaaont 
ai  repreaented  br  the  sample  taoslssuppoMeil  by 
•vldanoe  that  by  imse  of  trade  be  undertook  in 
make  good  suoh  loaa,  and  that  be  had  promletid  tu 
make  It  sood  after  bavins  hem  notUed  of  It  ami 
bad  paid  other  losaw  leaultlnc  tiom  tlie  aame 
cause,  altbouRli  then  was  no  prlvltr  >il  oi 
l>etweea  blm  and  the  person  Injured. 

(Oototier  S,  IMJ 


irOTa,— automond  maoe,  oa  laa. 

Csase  or  oustom  Is  a  source  of  law  In  all  rovam - 
ments.  ITnlted  Statea  v.  Anedondo,  SI  U.  8.  e  Pet. 
e«I,  8  L.  ed.  UT. 

A  ouatom  la  an  unwrtttea  law  established  br  Iqiik 
uaase  and  tlie  consent  of  our  ancestors.  Dsace  Is 
the  leg^  evidence  of  the  custom.  Ulnla  v.  Nelson, 
4S  Fed.  Bep.  m. 

UsHRes  lour  eetabllBbed  and  followed  have,  to  a 
greuc  eitent.  the  eflloicy  of  law  In  all  oountrtea. 
Thar  control  the  oonatnioclOD  and  guallfr  and  limit 
the  force  of  poatclve  enactmentB.  ^Udell  v.  Omnd- 
lean,  111  n.  S.  »S.  K  L.  ed.  Kil;  Hllehel  v.  United 
Btatsa,  M  C.  S.  B  Pvt.  Til,  1  L.  ed.  S8S. 

A  custom,  to  bavfl  the  foroe  of  law.  most  be  unl- 
veraal.  and  Ita  orljiln  la  point  of  time  so  far  iNtok 
"that  the  memory  of  man  runneth  not  to  tlie  oon- 
trary."  Uliaer  v.  Fainawortli,  S  New  Sng-  Bep. 
63S.  80  He.  £00. 

A  loiiK  and  Inveterate  usage  (or  half  a  oeotury, 
□Oder  eipren  ssnotlon  Of  law.  should  tie  able  to 
continue  without  rurthar  re-enaotment,  unlssa  the 
legislative  will  la  exprened  to  the  contrBry.  Tbere 
can  be  no  presumption  agajnst  It  from  mere  silence, 
with  no  BUlMCltuted  rule  on  the  subleot.  Warren 
L.  B.  A.  EOB,  TS  Hlofa. 


and  priDolples  of  law.    Tumbull  v 

Abb.  Pr.  N.  S.  mk  Bust  BInnlngham  I^nd  do.  T. 

Dennis,  S  L.  &.  A.  888,  BE  Ala.  HO. 

A  mere  cuUom  or  usase  la  without  force,  tn  op- 
position to  B  positive  law.  Coleman  v.  H'Hurdo,  a 
Rand.  |Tb.)  HI:  BandaU  v.  Smith.  B8  Ue.  lOG;  Crau- 
wellT.TheFannyFasdlGk.16Id.Ann.tSa:  Winder 
V.  Dlake.  49  S.  C.  332;  ThompeOB  v.  Ashlon,  H  Johna. 
310:  Greene  r,  Tyler,  3S  Fa.  aSl;  Delapiane  v.  Cnn- 


Sce  also  16  L.  R.  A.  231;    23  L.  R.  A.  iSSO. 


CoNBBToaA  CioAB  Co.  T.  FiMxa 


APPEAL  bj  defeDdants  from  ajodgiment  of 
tbe  Court  of  Common  Pleas  for  Lancas- 
ter County  In  favor  of  plilotiff  in  an  action 
broi:ghi  to  recover  the  loss  allefced  to  have  .■ 


Jb-mfd. 

Thefi  i_  .. 

Mean.  Brawn  ft  Henael,  for  appellaota: 

A  party  cannot  recover  unless  on  a  duty  as- 
sumed to  bimself. 

1  Wbarlon,  Coot,  g  606. 

To  support  a  contract  a  conMderatlon  most 
move  from  the  promisee.  "Tbe  plaintiff  most 
unite  in  his  person  both  tbe  proiulse  and  the 
consideration  of  it,  and  If  the  action  In  such  a 
case  cannot  be  sustained  on  tbe  fonndatlon  of 
tbe  consideration  by  drawine  tbe  promise  to 
it,  it  cannot  be  sustained  at  all." 

Edmund*an  v.  Penity,  1  Pa.  886. 

To  maintain  an  action  against  an  alleged 
contracting  party  bis  privity  of  contract  muK 
be  shown. 

1  Wharton,  ContJBOTi  Cbltty.  PI.  1;  Camp- 
na  T.  Laeoek,  40  Pa.  460;  Tarmt*  v.  Camp- 

*haw,  IS  GiBtt  46T;  PlBcataqna  Bzoh.  Bank  r.  Car- 
ter. SO  N.  B.  241k  Jorea  v.  Bhadbum.  11  Kj.  L.  Sep. 
80^,  BalUiDQre  FInt  Nat.  Bank  v.  Tallaf  btto,  TS  Md. 
LSI. 

Vo  ODeeaneMapethepunWuneotot  the  law  bf 
proTioK  a  custom  aoutiaxT  to  law.  UlnBS'haii  v. 
eute.  IT  Wis.  ea. 

AcustoinmaklDaS^iapoDiidtatonof  ooallstiot 
rood  wben  oppoeed  to  a  statute  (Act  Of  April  IS, 
1S34)  making  E.0I10  pouods  a  legal  ton.  Godoharles 
V.  WlKeman,  4CenL  Bpp.  887, 118  Pa.  ISL 

AouBtom  ol  railroads  not  to  i*Delvefor  transpor- 
tation any  UT»«took  unteM  nnder  certain  oondl- 
(lons  modUytoa  their  oommon-law  liablUtr  would 
be  oontiary  to  law  Hod  public  policy.  Mlgaourl 
Pao.  B.  Co.  V.  Fairao. !  1.  B.  A.  7B,  72  Tei.  127. 

Usage  will  not  control  the  legal  Interpretation  of 
aitatuta.   Cwlsbt  v.  Beaton.  ISAllen,  SIA. 

A  custom  ooDtrarr  to  moraUtr,  lellgrlon,  or  the 
law  ol  the  land  la  void.  Holmea  v.  Johnson,  4S  Pa, 
1S9. 

Nor  can  custom  deprive  a  person  of  a  legal  right, 
Bee  Attr-Gen.  v.  Tair,  K  I..  B.  A.  8T,  IIS  Haas.  806; 
Euat  BlnnlDKhaiD  LandOo.T.I>enDla,S  L.B.A.Caai 
VAla-SSS. 

A  usage  must  not  be  In  notraint  of  tzade,  nor 
In  cODfllot«lth;publlo  poHcT  <a  tbe  law  of  tbe  land 
Susquehanna  FertOixer  Co.  v.  Whit*,  <ICent.Bep- 
4M,IHHd.Ul. 

Where  the  statute  Impoaea  an  abaolute  liability  to 
Diake  highwara  safe  for  travel,  a  general  custom 
and  usage  aatoplacing  barriers  is  of  no  Importaaoe 


JTuM  6e  Ttaxmablt, 

A  custom  mustbeieaionableandnotproduotlve 
of iDjUBtlceloltapiacUcaloporation.  Siuiquehiuina 
FerUllzer  Co.  v.  Wblte,  3  Cent.  Kep.  134.  U  Md.  U4. 

An  absurd  and  unteasoaable  custom  Is  not  bind- 
ing. Ttlley  V.  Chicago  (Tilley  v.  Cook  County]  103 
TJ.  S.  US,  ;:a  U  ed.  m*-.  Cnlt«d  Slates  v.  Buchanan, 
IB  U.  S.  a  How.  E3. 12  L.  ed.  UK:  Walker  v.  Western 
Tronsp.  Co.  7D  n.S.  3  Wail.  Ua  IB  L.  ed.  172. 

A  custom  of  railroad  companlea  to  leave  oil  tum- 
tablea  nufastcnsd  Is  unieasunable.  Hwhoo  B.  ft 
Nav.  Co.  V.  Hedrlok  (Waeh.l  Dec  10. 1S90. 

An  unreaaonable  usage  as  to  the  operation  of 
alniilar  mlUs  wllljiot  exonse  the  owners  of  a  mill  Id 
UL.RA. 


6eU.  74  Pa.  47S.  Bee  DeBoUe  y.  Pmntuljsania 
ln».  Co.  4  Wbart.  68. 

In  all  cases,  wtiere  a  coQsidetalion  fs  required, 
a  party  suing  on  a  contract  tnost  show  tbat  Iba 
consideration  flowed  from  him. 

1  Wharton.  Conl.  §  506. 

Main.  E.  E.  K&rtin  and  T.  B,  HoI&- 
luuia  for  appeUee: 

Custom  makes  law  in  tbe  absence  of  more 
dednite  enactments,  and  appellee  has  proven 
wlinl  the  custom  Las  been  for  twenty  years  in 
this  line  of  business,  so  exactly  and  tinerriog- 
ly  tbat  it  cannot  be  mistaben.  By  thiscustoiK 
there  was  a  subsisting  valid  contract  running 
vrith  thewarrantylnlo  whosesoever  hands  that 
warrsnty  came,  within  six  months  from  tbe 
time  it  was  made.  Tbe  universal  custom  of 
tbe  trade  is  the  purchase  of  leaf  tobacco 
stripped,  assorted  and  packed  in  boxes.  By 
reason  of  not  being  able  to  inspect  it  In  tbat 
shape.  It  is  sold  upon  tbe  guarantee  of  Uie  in- 
ipector's  sample. 

Castom  mnstbe  certain,  uniform  and  notorl- 
Iie  known  to  the  parlies  to  tlie 


tratie. 
MeMiutert  v.  Pmntylta 


1  .a  Cfa.  68  Pa. 


operating  tt  In  a  way  that  oonsUtntea  a  nuisance. 
Ehepard  v.  Hill,  UI  Haw.  Ml. 

A  custom  which  wonli)  preventashlpowoerrrom 
vacating  tlie  agency  of  his  agent  Is  unreasoiubla 
and  has  no  legal  loroa.    HlnlB  T.  HelsoD,  a  Fed. 

MuA  he  aptHeahU  to  matter  <n  wntrtmtrtg. 
A  usage  Is  inefleotnal  onlees  established,  known 
and  applicable  to  tbe  matter  In  oontioveny.  Jan- 
ney  v.  Boyd,  80  Minn.  SIS;  Taylor  v.  Huellor.  Id. 
848:  Duuham  v.  Hsggerty,  1  Cent  R«p.  800,  UO  Pa. 
Sa9:  Bnth  V.  Katterman,  1  Cent.  Rep.  778,  112  Pa. 
2G1;  <3ieT»w  *  a.  B.  Co.  V.  Broadnaz,  1  Cent.  Bep. 

BU.  loa  Pa.  4sa. 

Proof  of  ouatom  oannot  avail,  onlm  shown  to  ba 
appliCHble  to  the  ease.    Bntb  v,  Katt«rman.  ni|>m. 

The  general  uaage  of  a  foreign  port  In  seitllag 
geneisl  average  Is  blndbig.  If.  however,  It  Is  not 
aoaae  for  generalavetage,  Itlsnotblnding,  Cbe- 
raw  ft  B.  B.  Go.  v.  Broadnax,  hipra. 


Acnstom  or  usage,  to  beavailible  against  a  iHrtr 
toacontraoti  must  be  so  notorious  as  to  affect  him 
with  knowledge  of  it,  and  raise  the  preaumptioo 
tbat  he  dealt  with  reference  to  It.  or  he  must  \t% 
shown  to  have  had  actual  knowledge  of  It.  Blaka 
V.  Btump,  10  L.  B.  A.  im,  TB  Md.  ISO. 

A  oustom  among  brokers  to  deliver  eqoal  qnan- 
tltlea  of  grain  or  its  market  value  in  fnlflilment  of 
oontracta  of  purchase  made  by  them  for  others, 
doea  not  bind  the  seller,  without  evidence  tbst  ha 
had  knowledge  of  It.  Irwin  v.  Wllllar,  110  D.  8. 
488,  28 1,  ed.  ffiS. 

ao  the  fact  ttiat  a  person  dealt  through  broken 
is  not  sufBolent  of  ttselt  to  alteat  bim  with  kaowl- 
edge  of  a  peculiar  oustom  among  them.  Blake  v. 
Stump,  nipro. 

CsofK  and  mutom  at  port  of  etmfraat. 

In  all  contracts  as  to  the  subject  matter  of  wMoh 
known  uaagee  prevail,  the  partlee  proceed  on  tbe 
taolt  SHBumpUon  of  suoh  usagee  but  commonly  re- 
duce ioto  writing  the  parUoulorg  of  their  agree- 
meot,  omitting  to  specify  those  known  usages 
which  sre  Inclnded  as  of  course  by  mutual  under- 
standing. HacCuisky  v.  Kloeterman,  10  L.  B.  A. 
786. 10  Oreg.  108. 
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Oct. 


874;  Oarttr  r.  nOadaphia  CWI  Co.  11  Pa.  2S6. 
Reed  y.  Oorvin,  12  Serg  &  R  103,  holds 
"tbBt  the  guanntj  ran  with  the  bond,  aad 
tDlo  -whosesoeTCT  hsacis  it  cva^  the  beoeflcial 
iQlerest  la  the  bund  carried  vith  It  the  gusran- 
ty  of  payment." 

CA,  J.,  delivered  the  oploioD  of 


tbew 


It  U 


This  case  presenti 
whether  a  tag  placed  upon  a 
the  inspector  or  sanipler  Is  a  namntj  of  the 
quality  of  the  tobacco,  and  whether  It  inurei 
to  the  beoeflt  of  autMequent  purchasers  thereof. 
The  facts,  briefly  stated,  are  ax  follows:  The 
Coaestoga  Cigar  Company,  plsiotlfF,  is  s  cor- 

ratfon  enga^d  tn  the  tnanufacture  of  dgsj^ 
Lancaster,  Pa.  Chariea  Finke  &  Co.,  de- 
fendants, aio  engaged  In  what  is  known  aa 
"RampllDaf  of  kaf  tobacco,  with  their  main 
office  in  the  City  of  New  York,  and  an  agencr, 
or  branch  office  in  the  City  of  Lancut^.    In 


the  regular  course  of  badness  th«  plalniiOa 
purchased  two  cases  of  tobacco  from  the  firm 
of  B.  B.  Eendlg  &  Co.  These  cases  were  pur- 
chased by  sample,  each  sample  having  oa  it 
one  of  defendaoCs'  tags  containing  such  an  In- 
scription as  tbefollowing — the  number,  weight 


Feb.  6th,  1887:  484  lbs.  •&  84  oil.  Not  respon- 
sible for  any  change  or  damage  occurring  after 
InspecUon,  Charles  Finke  &  Co.,  Inspectors, 
149  Water  Street,  New  York;  Frank  Euscher. 
John  T.  Melton,  Jr." 

Shortly  after  the  purchase  of  the  tobacco  a 
portion  of  It — 19T3  Ihe. — was  found  to  be  In- 
jured.   The    piaintlfls  Immediately    notified 


tag  WHS  on  the  ninplea.  Shortly  thereafter 
the  Brents  of  Finke  &  Co.  called  upon  tli« 
plaintiff,  examined  the  defectlre  tobacco,  and 
promised  to  make  it  all  right,  and  pay  for  IL 


A  general  onstom  la  a  Kenenl  law.  and  forma  Uie 
law  ol  a  oontraot  on  the  lubleot  matter;  Uiougli 
at  vartanoe  with  Its  terms.  It  enters  Into  and  oon- 
tr(ils1tsstlpulBttons.BsanAototS^iJamentorofa 
State  LestalBture.  United  States  t.  AireOondo,  at 
CJ.B.  SPat.g01,SL>.ed.W. 

AM  ddnriMfbblo  Mrviprlttsn  taiOratt. 

Oral  tcMlnony  of  a  onrtom  In  tnde,  or  of  anr 
other  matter,  la  InadmlMlble  to  rarr  the  terms  of  a 
written  oontraot  which  ta  olear,  predae  and  unam- 
biguous, and  whloh  embzaoes  the  entire  aKToe- 
tnent  at  the  partlea.  UlllarT.I>an]ap,((  Wen.Bep. 
Bl.  E£  Mo.  App.  m. 

There  muat  be  amblffnlty  or  nnoertaln^  upon 
the  face  of  a  written  Instrumeiit  to  Jastttr  extrane- 
ous ecldenoe  of  usatte,  and  It  must  be  Umlteil  to  the 
olnrlna:  np  of  the  obecurltr-  It  liSnot  admlMltile 
for  the  purpose  of  adding  to  the  oontiact  new  stttm- 
lationa.  Oehieka  v. Tord,  U  tT.  B.  (8  How.tf,)a  U 
•d.  tab  Orient  If  at.  Ina.  Oo.  t.  Wrlfrbt,  «S  U.  8.  1 
ValL  Its,  IT  !•.  ed.  US:  Stscg  t.  Conneoltout  Mut. 
L.  Ins.  Oo.  CT  n.  a.  10  WsIL  ««.  U  L.  ed.  108S;  Heame 
T.  New  Bnit.  Hub  Mar.  Im.  Co.  S>  O.  8. 30  WalL  IHt, 
CSL.ed.8W:  First  Nat.  BsDkotOhiolnnaclT.Burk- 
baidt.  lODD.  B.4BB, »  L.  ed.  TOt. 

Clear  and  expUoK  provWons  oanuot  be  varied  b7 
proof  of  aounomexMlngattlte  plaoe  and  known 
to  t>oth  parties.   larrowe  v.  Lewis,  U  Hon,  SKL 

A  oontnot  Is  to  be  raspeoted,  not  oulr  In  flew  of 
Ha  tsrma.  but  of  Its  kecal  tfleot;  and  that  legal  eOect 
nn  no  more  be  ohamted  tm  oontradloted  by  parol 
than  IIB  eziweas  terms  ma;  be.  Tumbull  v.  Os- 
borD^  U  Abb.  Pr.  N.  &  »& 

Omissiona  mar.  In  some  cases,  be  supplied  bj  the 
Introdootlon  of  a  oustom,  but  It  is  not    ' 
oootradtot  or  varj  axp 
lODs  of  a  oontraot.   BUven  v.  New 
.  Co.  u  u.  B.  a  How.  iai.iaL.ed.Gio. 

Where  the  plalntlgsgroestodeHver  flour,  Incon- 
sidentlon  nf  whleh  the  defendants  sgree  to  par 
the  price,  parol  evldauce  of  uMge  to  deposit  a  giv- 
en sum  of  monej'  InabankaaseaurUr  lalnadmlBl- 
ble.   Oelrlcksv.  Ford,  supra. 

A  oustom  which  Is  not  pleaded  cannot  be  oonsld- 
ered  as  modifying  an  nnamblgnous  written  prom- 
ise oa  which  an  acHon  Is  based.  LIndley  v.  Water- 
loo  First  Nat.  Bank,  SL.  B.  A.  It*,  IB  Iowa,  49). 

A  Clear,  oertain  and  dlsUnot  oontraot  cannot  be 
modified  by  proof  of  onstom  Inoonalstent  with  It  or 
whieb  expressly  or  by  neceasary  Implication  con- 
tradleta  It.  Obamploii  Hach,  Co.  v.  £rvay  (Tex. 
App.)  June  10,  UW, 

The  aoatom  of  a  partv  todellver  a  part  of  a  guao- 
IBL.aA. 


dty  of  goods  oontiaoted  to  be  delivered,  though  In- 
variable, cannot  excuse  snob  party  from  oompli- 
anoe  with  his  oontraot  BUven  r.  New  &igland 
Bcrew  Oo.  wpro. 

A  oontraot  to  pay  a  oertain  price  for  railroad  ties 
cannot  be  modlBed  by  proof  merely  of  a  general 
custom  to  luspeeS  suoh  des  as  fltsta  and  seoonds. 
I^nowe  V,  Lewis,  S  H.  T.  8.  B.  T«a. 

Bvldenoe  ot|s  onstom  of  most  plssteren  to  tilght 
thslr  work,  and  do  *^rawn  work"  when  Uuee-ooat 
work  Is  oontracted  for.  Is  Insdmlollde  to  exousa 
violattMi  of  a  oontraot  to  build  a  bouse,  oall- 
Ingforgoodthree-ooatplBSterlng.  Oookv.Hawk- 
Ins  (Ark.)  April  IB.  USL 

The  rights  of  the  parties  under  their  oontraot 
cannot  be  obanged  by  proof  of  a  local  custom  dif- 
ferent troca  the  rale  of  law, 
nw>a,Wlez.Ha. 


mstom  or  usage  msy  be  proved  by  introl  evf- 
denoe.  BUven  r.  N'ew  Bnglsnd  Borev  Oo.  H  U.  B. 
Sa  Raw.  ua,UIked.  SiOi  OelrlOkB T.Ford, eiD. a. 
IS  How.  4B,  IS  L.  ed.  BL 

The  ussgo  of  trsrde  may  be  proved  by  parol,  al- 
though such  ussge  originated  In  a  law  or  edict  of 
the  goremment  of  the  oounli?  where  tt  prevatla. 
Livingston  T.Haryland  Ins.Oo.  IID.  B.7  Craneh, 
fiOB,IL.ed.«a. 

So  evMenoe  Is  admlaUble  to  show  that  an  estab- 
Udied  usage  has  been  subsequently  changed. 
Oookeodorfer  v.  Ptmiou,  tf  U.  &  1  How.  at,  U  L. 
ed.ees. 

Usage  may  ba  proved  by  a  stngle  witness  who  tes- 
tlflce  eipUottly  to  the  antlqnlty,  duration  and  nnk 
versall^  of  the  ussge.  and  who  Is  unoonmulioted. 
Robinson  v.  United  atatos,  80  U.  B.  U  WaJL  StB,  S> 
L-ed-OHS. 

Where  a  question  was  otaleoted  to  as  oalUng  for  a 
oustom  Instead  of  for  faota,  but  the  objeotton  waa 
overruled,  and  the  wltnew  proceeded  to  state  fSota 
and  not  a  onstom,  tbe  pwty  objeotliig  was  not 
prejudloed.  Pattersou  v.  CAIoago,  X.  *  3t.  F.  R. 
Oo.  ra  Iowa,  m. 

Bvldsnoe  of  usage  and  custom  Is  oot  admlntble 
on  the  question  of  negltgenoe.  Bee  notstoStand- 
ard  Oil  Oo.  V.  Bwan  (Tenn.)  10  L.  B.  A.  881. 

As  part  of  contcaoti  ussge  of  trade  to  aid  Inter- 
pretation. Bee  note*  to  Neil  hail  v.AppletonM.T.) 
8  L.  B.  A.  860:  Bmttb  v.  Clews  (N.  D  «  L.  B.  A.  8Bi; 
UacCulsky  v.  Kloaterman  (Or,)  KIL.  B.  A.  »>,  10 
Oreg.lOS. 

Eftect  on  legal  right.  See  fwt*  to  Atty-Oen.  v. 
TSrr  (Mass.)  E  I.  B.  A  ~ 


,Coe>^lc 


IML 


Blevikb  T,  Bhtb. 


Tbe  defendant!  subsequently  fsUtd  to  make  It 
kII  rigbt,  and  tbii  luil  was  brought  to  compel 
them  to  do  so. 

The  plHintiffs  were  met  at  the  verj  tbresbolil 
of  tbeir  case  with  the  contention  that  there  was 
DO  contract  between  tbe  parties  nor  was  there 
My  privily.  It  may  be  coDceded  that  no  con- 
tract with  the  plainUff  appears  upon  the  face 
of  the  tag,  nor  was  there  any  evidence  to  show 
ibat  tbe  defendants  had  sampled  the  lobi  ceo 
at  ihe  request  of  the  plaintiffs,  or  that  It  had 
paid  tbem  tor  doing  so.  (Jn  the  caotrary  it 
was  evident  that  It  bad  been  sampted  for  some 
previous  owner,  and  had  pueed,  thus  sampled. 
to  the  plaintiffs. 

Had  there  been  no  ambtgnitj  nbout  the  tag, 
Its  constmctioD  would  nave  been  for  tbe 
court.  As,  bowever.  It  was  nniotelll^ble  Id 
some  respects  wlUiont  explanation,  the  learoed 
judge  b^ow  peimltled  Uie  plaintiffs  to  call  a 
number  of  wltnessee,  inspectors,  and  persons 
In  the  tobacco  trade,  to  teatlty  to  the  meanicg 
of  certain  words  and  flgnre*  on  (he  taga  u  un- 
derstood and  acted  npon  by  those  engaged  In 
tbe  business  in  this  country.  The  nncontra- 
dicted  evidence  npon  this  point  tras  in  Bub- 
stsnce  that  the  tag  or  label  on  the  sample 
mrans  that  tbe  sampler  guarantees  tbe  tobacco 
In  the  case  to  be  identl<^  with  the  tobacco  in 
tbe  sample,  and  unleaa  the  tag  bears  marks  to 
tbe  contrary,  that  the  tobacco  in  tbe  case  is 
■onnd;  that  It  is  the  custom  In  sampling  to- 
bacco, when  any  dhmaged  tobacco  is  found  In 
tbe  case,  to  mark  on  the  ticket  tbe  percentage 
of  damage  that  tbe  case  contains:  uie  absence 
of  marks  IndlcalM  that  tbe  tobacco  la  sound. 
It  is  inspected  for  tbe  convenience  and  safety 
of  both  buyer  and  seller;  the  tobacco  sold  t^ 
these  samples  ts  frequently  paid  for  long  be- 
fore It  is  delivered;  that  the  label  is  not  only  a 
guarantee  of  the  quality  of  the  tobacco,  at  tlie 
time  of  inspectiou,  but  that  the  guarantee  Is 
good  tor  six  months,  tor  Ihe  benefit  of  any 
person  Into  wboM  possession  tbe  tobacco  may 
come  within  that  time;  that  if  tbe  tobacco  thus 
Inspected  piovea  defective  the  sampler  shall 
make  it  good  by  paying  for  so  much  as  is  In- 
jured or  epoUed. 

There  Is  uo  doubt  under  the  evidence  that 
Itaii  ia  the  usage  of  the  trade,  so  general  as  to 


be  universal,  ffltether  the  iisafie  has  con- 
tinued so  long  as  to  have  prown  into  a  custom 
such  as  the  law  would  write  into  every  such 
contract  Is  a  very  serious  queatlon,  which  we 
are  not  called  upon  to  rule  la  this  case.  As  It 
is  ODe  of  first  impression,  and  at  the  same  time 
of  vast  importance  to  this  large  Industry,  ne 
prefer  to  decide  only  what  is  before  us,  and 
not  anticipate  cases  which  may  arise  In  the 
future  under  other  circumstances. 

We  are  of  opiuion  that  the  evidence  explana- 
tory of  the  tag  and  tbe  usage  of  trade  In  con- 
nection therewith  was  properly  received  and 
submitted  to  the  jury.  Ilieir  verdict  settles 
tbe  matter  so  far  as  the  facta  are  concerned. 
They  have  found  the  contract  substantially  In 
accordance  with  tbe  plaintiff's  constructlOD  of 
it.  Was  there  evidence  nifflcient  to  JaMtj 
this  flndlugT 

However  much  we  might  bedtate  were  there 
nothing  in  the  case  but  the  proof  of  the  usage 
of  the  trade,  there  is  evidence  that  the  defend* 
ants'  own  construction  was  In  harmony  with 
that  usage.  It  Is  In  proof  that  defendanU^ 
agents  when  notified  of  the  defect  in  the  to- 
bacco, called  upon  the  plaintiffs,  examined  It, 
admitted  the  defect,  and  promised  to  make  It 
good.  There  was  also  evidence  that  in  other 
cases,  when  the  same  thing  bad  occurred, 
they  had  "made  It  good"  by  paying  (or  the 
defective  tobacco.  It  Is  no  answer  to  this  to 
say  that  there  was  no  proof  of  their  agency, 
nor  that  the  tags  were  placed  oc  the  samples 
by  the  defendants.  It  was  not  only  shown 
that  Irwin  A  Stdiroeder  were  acting  as  agents 
for  the  defendants,  but  there  wai  direct  proof 
of  their  agency  by  tbe  admisdon  of  a  member 
of  defendants'^ firm.  There  wasalso  the  recog- 
nition of  the  sample  taga  by  Uie  agents,  accom- 
panied by  the  promise  to  pay  for  the  defective 
tobacco.  We  have  then  the  construction  of 
the  contract  by  tbe  defendants  tbemaelvee — a 
construction  In  entire  harmony  with  that  of 
the  plaintiff,  and  tbe  usage  of  trade  Which 
was  offered  In  explanation  of  It 

The  case  was  submitted  to  the  Jury  wHh 
proper  instructions,  and  tbe  Terdlct  was  tvUy 
warranted  by  tbe  evidence, 

Jvdemmt  nfflnntd. 


MISSOURI  SUPREME  COURT  (9d  Nt.). 


Sarah  O.  BLBVINS  tt  al..  Rapt*., 

SUas  P.  SMITH,  Ai>pt. 

(....Mo.—.} 

,  Homlaal  dwwKgea  only  e»B  b«  v»- 

"  for  breaoh    " 


NoTB.— Soner:  bar  cf  tnehoate  rtffht. 

A  wife.  In  theUfetlmo  of  her  bosbonil,  can  bar 
tier  TlKbt  of  dower  In  no  other  mode  tlian  pre- 
scribed by  atatuta;  a  eonveyance  thereof  br  deed 
■isned  l>y  Ihe  busband  will  not  operate  BgalDSt  ber 
br  war  of  equitable  estoppel.  Mason  v.  Mason,  1 
New  Sag.  Bep.  IM,  UD  Mass.  oa. 

It  Is  not  barred  br  seven  years'  adverse  possess 
18L.R  A. 


br  reason  of  an  tnanrntnanoB  oanalillnc  of  a 
rlirht  of  dower  so  long  as  ft  lematns  tnchoala. 
8.  AnlneboaterLrttofdowwrisiBOteni 
off  br  a  MtU  of  the  hiwlMHMl'a  Uuul  fbr 
tazea,  slnoe  tbe  tax  prooeedlnc  Is  not  strlotlr 
<n  rem,  altbou«li  Ihe  ttaCDtee  do  not  permit  anr 
penonal  Judgment  for  the  uuc.  where  tber  also 
provide  that  the  wife's  Interest  shall  not  be  at- 

ston  with  ooloi  of  title  and  parment  of  lazes,  un- 
der the  Illlnola  Act  of  IBBB.  Miller  v.  Pence,  19 
ni.  Its-.  Brtan  V.  Melton,  1»  IlL  MT. 

It  is  not  a  lien  wltbln  tbe  General  Btatntee.  I ITO, 
declarlDff  that  '*tazeB  diaU  b«  a  first  Uen,"  and 
therefore  li  not  mode  t>r  that  section  subordlfiate 
to  the  lien  for  ta         ~   "      —  .-   -    . 

8El.n&C.61T. 


,   Bhell  V.  Duncan,  •  L,  B.  A. 


HlMODU  StTPKUfB  COUBT. 


Has 


(ZTumuH,  J.,  dlMmti  jVom  i>rapoilUan  l;; 


APPEAL  bf  defendant  from  a  judinnBiit  of 
Ibe  Circuit  Court  for  JoLiuod  Countv  In 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  an  alleged  breach  of  a  cove- 
nant of  warranty  in  a  deed.    Beverted. 

Tbe  fact!  are  stated  to  the  opinions. 

Mr.  8»mn»l  F.  Si)B.rka,  for  appellant: 

Tbe  existence  of  an  incboate  rielil  of  dower 
In  Mrs.  Collier  at  the  time  appellant  entered 
Into  tbe  covenants  at  moat  consllluted  oalj  a 
technical  breacb  of  tbe  covenants  against  tn- 
cnmbrauces,  and  only  nominal  damagea  were 
recoverable. 

Sedgwick,  Dam.  4th  ed.  19S,  note;  4  Kent, 
Com.  art.  i:  Rawle,  Cov.  Title,  641:  ftfltw  v. 
Gambk,  10  Ho.  467;  Walker  t.  Deaver.  TB  Mo. 
664;  PHttt  V.  Dtater,  22  Ho.  App.  276;  Diek- 
*M  V.  Detirt.  S8  Mo.  1^1:  Wyatl  v.  Dvnn,  98 
Mo.  4G9;  BuTinelU  v.  Wdiber,  SS  Me.  488;  2 
Buttaerland,  Dam.  1st  ed.  p.  827;  Eatdrig  v. 
Bvttim,  18  Ind.  481;  Leait  v.  LeaU,  S  Kich. 
h.  12;  Nyci  i.  (Oerb,  17  Obio.  71;  Bender  v. 
Fromberger,  4  U.  8.  4  Dall.  440,  1  L.  ed.  900; 
Dnrrett  v.  Piper,  68  Mo.  651. 

The  existence  of  tbia  fochoale  right  of  dow- 
er was  not  an  act  "done  or  suffered  bj  appel- 
lant, nor  those  under  whom  he  claimed," 
against  the  exielence  of  which  he  covenanted. 

Bev.  Stat.  1876,  §  675;  Walter  v.  Deaver.  tv- 
wa;  4  Kent,  Com,  8  440;  Armstrong  v.  Bar- 
6y.  26  Mo.  617;  Bender  v.  Fhmiberser,  4  D.  S. 
4  Dall.  4S6. 1  L.  ed.  898;  Rawle.  Cov.  Title,  p. 
541;  Alexander  v.  BchreOer.  10  Mo.  4S0, 

Dnti]  there  had  been  an  actual  loss,  eviction, 
or  Its  eqoivalent  consequent  on  the  breacb, 
onlv  nominal  damagea  could  be  recovered. 

WaOier  v.  Beater,  tupra;  Hunt  \.  Mareh,  80 
Mo.  8B6;  Morgan  v.  BannOal  A  St.  J.  R.  do. 
68  Mo.  129;  Math/my  v.  Maton,  78  Mo.  677. 

Tbe  sale  for  taxes  barred  tbe  inchoate  right 
of  dower  of  Mrs.  Collier. 

It  was  within  the  power  of  tbe  Legislature 
to  pass  laws  which  would  defeat  an  Inchoate 
right  of  dower. 

Coolej,  Const  Lta.  p.  445;  Morriton  v. 
Sice.  86  Minn.  486j  Tledemau,  Pol.  Powers, 
I  117.  pp.  841,  861.  . 

The  proceeding  to  enforce  taxes  b^  the  State 
is  alwars  analogous  to  the  exercise  by  It  of  tbe 
right  of  eminent  domain,  which  It  has  always 
been  held  bars  dower. 


Broun  v.  Afttin,  41  VL  988;  Tledeman, 
Real  Prop,  g  182;  Bo6Miu  v.  Barron,  S2  Mich. 
88;  1  Wasbb.  Real  Prop.  220,  ed.  1888;  Moor* 
V.  Ifew  York,  8  N.  T,  110;  KneA  v.  Jfrvan,  B 
ni,  488;  JoDM  V.  Devon.  8  Obio  St.  430. 

In  partition  proceedings  her  inchoate  right 
of  dower  is  barred. 

Lee  \.  lAndell,  22  Mo.  S03. 

MiMtrt.  A.  B.  LogKD  and  W,  W,  Wood. 
for  respondents: 

When  respondent  discharged  the  incum- 
brance, the  existence  of  the  Inchoate  right  of 
dower  became  a  sntntantlal  breach,  and  she 
was  entitled  to  recover  (he  reasonable  amount 
paid. 

Uutrea  V.  Piper.  68  Mo.  501;  Ward  v.  AeK- 
brook,  78  Mo.  515;  S  Scribner,  Dower,  2d  ed. 
chap.  1,  gg  S,  4;  PretBott  v.  Trueman.  4  Mass. 
637;  SAearer  v.  Ranger.  22  Pick.  447;  Bigelou 
V.  Eubbnrd,  B7  Mass.  195;  Smrrington  v.  Mur- 
p%.  109  Mast.  S99;  I^ler  v.  Not/f,  2  He.  37: 
Whieler  v.  Hiekt.  5  Blackf.  100;  Smith  v.  A^ 
erman.  Id.  542;  FitU  v.  Sbiil.  17  N.  H.  680; 
Kdiogg  V.  MaUn,  62  Ho.  be.  dt.  488;  mam- 
here  V.  Smith,  28  Ho.  174. 

Under  a  sUlct  covenant  of  seisin  ft  is  necea- 
aary  to  prove  an  eviction,  but  under  the  cove- 
nant Of  indefeasible  seisin  or  the  covenant 
against  Incumbrances  implied  by  tbe  Statute 
aa  amended  in  1870,  It  is  not  neoessaiy  to  prove 
an  eviction.  It  Is  only  necessary  to  prove  that 
""" !  estate  conveyed  has  bee     ■  -    -   • 

jht  to  defeat  It  has   be«r 
the  incumbrance  removed. 

Collier  v.  GamMe,  10  Mo.  467,  473;  Sheitm. 
v,/fe7*!,  10  Mo.  478,483;  Jftwriy  v.  ffunfar,  15 
Mo.  822.  380;  Diekeon  v.  Vetire.  2S  Ho.  151: 
Walker  v.  Deaarr.  7B  Mo,  664. 

Tbe  tax  sale  did  not  convey  tbe  dower. 
There  are  two  theories  upon  that  subject:  the 
one  is.  that  it  ia  a  proceeding  against  tbe  land 
itself,  and  has  nothing  to  do  wiUi  the  previous 
chain  of  title;  that  It  Is  a  brenking  .up  of  all 
previous  lilies  {Jone*  v.  Detore.  8  Ohio  St.  481); 
tbe  other,  that  it  is  a  derivative  title;  tbe  pur- 
chaser taking  only  such  title  as  tbe  party  to 
tbe  proceedings  bad.  This  court.  Id  constra- 
tng  Ibe  statutes,  has  adopted  tbe  latter  theory. 

QiUhetl  V.  Kreidler.  84  Mo.  472;  Grandy  v. 
Ouey.  12  West  Rep.  898.  98  Mo,  696. 

Under  a  statute  in  almost  the  precise  worda 
of  g  3197.  Rev.  Sut.  187S,  It  has  been  held  by 
two  eminent  text-writers,  that  the  lachps  of 
tbe  husband  in  permitting  his  land  to  sell  for 
taxes  would  not  debar  tbe  wife  of  her  dower. 

Black.  Tax  Titles.  2d  ed.  549;  Scribner, 
Dower.  2d  ed.'  809,  820. 


It  Is  not  defeated  bj  a  Imx  sale  where  the  lien  for 
taxes  attached  after  tbe  dower  rlKlit  bad  become 
died  b7  tbe  concurring  fads  of  mairlBg^  and  tbe 
huslnnd's  seisin.    ItM. 

VThen  dower  onoe  attaohes  tba  husbaad  cannot. 
bysDT  net  or  .admission  of  Us,  defeat  It,  and  do 
Judg-DiFint  recovered  against  blm  will  pi«Judloe 
tbe  right  and  Interem  of  tbe  wife.  See  WilUams  v. 
Courtney,  TT  Ho.  £88;  Sredf  v.  HoCorkle,  «  Mo. 
172. 

No  Judgment  or  decree  ODnteased  by  Or  recov- 
ered against  him,  and  no  laohea.  default,  oovln  or 
crime  of  the  buabandi  shall  pre]udioe  the  rigbtand 
Interest  of  the  wlCe  provided  In  tbe  foregoing  sec- 
tions ol  tbls  chapter.  Oradr  v.  HoCorkle.  t7  Uo. 
ITS;  Davis  v.  Oreen  (Mo.)  11  L  B.  A.  SO. 
13  L.  R.  A. 


Her  Inchoate  right  attaches  Id  aubordiDation  to 
a  lien  aeoompenrlng  tbe  sewn  of  her  husband,  and 
foreclosure  ot  a  purohase-moDey  mevtgage  de> 
Btrofs  the  right  SeltMrt  v.  Todd,  t  L.  H.  A.  HM,  SI 
AC.  SOS. 

It  has  twen  bald  Id  Ohio  that  a  valid  sale  ot 
property  for  nonpayment  ot  taxea  bars  dower. 
JoDsa  V.  Devore,  8  Ohio  St.  iSCL 

So  the  ezerolse  of  the  right  of  eminent  domain 
bars  dower.   Moore  v.  5ew  Tork,  B  S.  T.  UD. 

Dower  rights  of  wife  and  widow.  Bee  noU*  to 
C^llaham  v.  Boblnson  (B.  C.)  8  L.  B.  A.  Vfl;  Brer. 
son  V.  McMuUen  (If.  T.J  1  L.  B.  A.  11^  Handel  *. 
HcClave  (Ohio)  &  L.  B.  A.  US;  Shell  v.  Duncan  (a. 
C.l  G  L.  B.  A.  821;  Gore  v.  Townsend  (N.  C)  8  L.  B. 
A.U8. 


Bi.Kviin  T,  Shtth. 


Gantt.  P.  J.,  flied  the  following  oplnioD: 

This  la  an  action  on  «  coven&ntof  narranty, 
made  by  appelUnt  to  the  Teapondent  Mrs. 
Sarah  C.  Blevins.  The  land  conveyed  is  the 
8.  i  of  S.  E.  i.  section  6,  townsliip  46,  range 
■25,  Johnson  County,  Mo.  The  evidence 
showed  title  In  appellant,  Smith,  at  the  date  of 
coDveyaace  to  respondent,  except  an  outstand 
ing  inchoat<>  eight  of  doner  in  Mre.  Marr  E. 
Collier,  the  wife  of  Daniel  Collier.  Appellant 
deduced  bla  title  from  Daniel  Collier  by  virtue 
of  a  tax  sale  and  deed  under  the  Act  of  IbTi. 
It  was  admitted  that  Daniel  Collier  was  ifitQ] 
alive  at  the  time  of  the  commencement  of  the 
■tilt.  '  A.fter  respondent  obiained  her  deed 
from  appellant,  she  attempted  to  mortgage  the 
land,  and  failed  because  of  thig  oatstanding  io- 
choatedower  right  In  Mre.  Collier.  She  there- 
upon porchaEed  this  ni^ht  for  tI50,  and  brought 
this  suit  B^lnit  appellant  for  that  amount. 
Appellant  asslgna  two  grounds  for  reveiaal, — 
one,  that  the  court  erred  In  permitting  respond- 
ent to  i«cover  more  than  nominal  damages  for 
the  breach  ot  the  covenant  bj  reason  of  the 
Inchoate  dower  of  Hrs.  Collier,  remaining  out- 
standing; and.  secondly,  that  the  court  erred  In 
not  holding  that  the  tax  sale  and  deed  con- 
veyed'the  land  absolutely,  and  by  It  Mra.  Coi- 
ner's inchoate  right  of  dower  was  entirely 
barred,  and,  of  course,  could  constitute  no  In- 
cumbrance. 

We  all  agree  that  the  first  coDl«ntfon  of  ap- 
pellant must  be  sustained.  While  an  Inchoate 
right  of  dower  is  an  Incumbrance,  as  it  is  a 
contingency  founded  upon  a  contingency.  It  is' 
not  susceptible  of  computation  by  anv  deflnlle 
rule:  hence  the  practice  has  been  adopted  in 
this  Slaleto  allow  only  nominal  damages  until 
the  doner  becomes  consummate,  n/^ker  v. 
Dtavtr,  79  Mo.  664. 

2.  In  regard  to  the  second  assfgnment  We 
think  the  court  committed  no  error  in  holding 
that  the  tax  proceedings  did  not  devest  Mrs. 
Collier'sdoner  rigbL  We  shall  not  attempt 
to  discuss  thepower  of  the  Legislature  to  col- 
lect taxes.  We  think  It  sufflcient  for  the  case 
In  hand  to  ascertain,  if  we  tan,  what  the  Leg- 
islature has  determined  shall  be  the  policy  of 
tbe  Btate.  In  the  flist  place,  we  have  by  stat- 
ute adopted  the  common  law  In  regard  to 
dower.  Lord  Coke  days:  "  There  be  three 
things  highly  favored  In  law, — life,  liberty  and 
dower."  Co.  Litt.  OSief  Jvttiee  McKean,  In 
Emnedy  v.  Ntdrme,  1  U.  S.  1  Dall.  415,  1  L. 
ed.  202,  oBseHs  that  "  dower  is  a  legal,  equita- 
ble, and  moral  right,  favored  in  a  high  degree 
by  the  law,  and,  next  to  life  and  liberty,  held 
sacred."  Strong  as  these  terms  are,  they  are 
strengthened  by  our  Statute.  Section  iniS: 
"  No  act,  dee<(,  or  conveyance,  executed  or 
performed  by  tbe  husband  without  the  assent 
of  the  wife,  evidenced  by  her  acknowledgment 
Ibereof  in  the  manner  required  by  law  to  pass 
the  estate  of  married  women,  and  no  Judg- 
ment or  decree  confessed  by  or  recover^ 
against  him,  and  no  laches,  default,  covin,  or 
crime  of  the  husband,  shall  prejudice  the 
rigbt  and  interest  ot  the  wife,  provided  in  tbe 
foregoing  sections  of  this  chapter;"  that  is  lo 
««y,  the  sections  securing  the  widow  her  com- 
mon-law and  statutory  doner.  Now,  at  com- 
mon law,  and  by  our  Statute  reafBrming  it, 
"  tbe  right  of  dower  attaches  whenever  there  is 
18  L.  R.  A. 


linquished  b.,  .         .__  ._ 

by  law,  it  becomes  aheolute  at  the  husband's 
dealh."  "  It  is  a  light  in  law  Bxed  from  the 
moment  the  facia  of  marriage  and  seisin  con- 
cur, and  becomes  a  title  paramount  to  that  ot 
snj  person  claiming  under  the  husband  by 
subsequent  act."  Grady  v,  MeCorkU.SJ  Mo. 
172.  This,  then,  is  the  character  of  the  estate 
that  is  to  be  devested  by  ibis  new  construction 
of  Hie  Statute.  It  is  conceded  that  our  Statute 
requires  "  the  owner  "  to  be  made  a  party  be- 
Fore  his  or  her  Interest  in  the  lands  can  be  af- 
fected by  a  tax  proceedino  under  our  Act  of 
1877,  and  this  section  has  been  uniformly  con- 
strued so  that  eatuU  Ofie  trattent,  morteagecs, 
remaindermen,  and  inc  urn  bra  nee  re.  who  are 
cot  made  parties,  are  not  affected  by  these 
suits.  Staff'trd  v.  Fiar,  88  Mo.  893;  Oorrigan 
V.  Bai,  78  Mo,  68;  Gratia  v.  Eaart,  99  Mo.  13. 
No  lawyer  will  question  that  inchoate  dower  is 
an  Incumbrance.  But  It  Is  sought  to  sustain 
this  new  doctrine  on  the  ground  that  our  tax 
proceeding,  beginning  with  the  assessment,  is 
a  proceedino  strictly  in  r«m,  and  we  may  re- 
mark here  that  onlv  by  sustaiulog  this  position 
can  this  new  rule  W  maintained.  Beglnoinc 
with  Abbott  V.  Lindenbojeer,  42  Mo,  182,  under 
a  statute  requiring  the  lands  in  aU  cases  to  be 
aasesaed  to  the  person  appearing  to  be  the 
owner  at  the  time  of  assessment,  this  court 
said:  "It  la  unnecessary  tor  us  to  say  further 
here  what  might  be  the  effect  of  this  last 
clause  in  any  cases;  but  we  may  go  so  far  as  to 
declare  now  that  an  assessment  In  the  name  ot 
a  person  who  neither  was,  nor  ever  had  been, 
the  ownerof  the  properly,  would  l>e  an  utterly 
void  assessment."  Our  present  Statute  requires 
the  land  to  be  listed  and  assessed  in  tbe  name 
of  the  owner,  if  known.  Under  ibis  Statute, 
in  Oilehea  v.  KrHdttr,  84  Mo.  473,  Jvdgt 
Black,  speaking  for  the  whole  court,  says: 
"  While  the  Judgment  is  against  tbe  property, 
and  not  personal,  sliil  the  tax  is  assessed  against 
the  owner.  If  known.  The  law  looks  to  him 
for  payment  of  the  tax.  Such  a  proceeding 
cannot  be  said  to  be  strictly  in  rem.  Blackw. 
Tax  Titles,  980. 

It  will  serve  no  good  purpose  to  cite  authori- 
ties to  the  same  effect.  This  has  been  tbe  ac- 
cepted construction  of  onr  tax  laws  for  many 
years.  Were  it  a  proceeding  strictly  in  rem, 
there  would  be  no  such  thing  as  collccilng  the 
tax  on  real  estate  out  of  personal  properly, 
which  It  is  conceded  may  be  done.  Indeed, 
tbe  whole  miem  Is  based  on  the  idea  that  it  is 
the  dutv  of  tbe  husband  to  pay  the  taxes  on 
his  land;  and  a  failure  to  pav  the  taxes  is  a  de- 
fault on  his  part.  The  wife  is  under  no  obli- 
CHtion  to  fay  the  tax.  She  does  not  own  the 
fee;  she  does  not  reap  the  usufruct.  Certainly 
no  system  based  upon  justice  would  exact  of 
her  tribute  on  property  she  might  never  enjoy, 
and  rub  herof  her  dower  for  failure  to  pay  a  tax 
she  did  not  owe.  If,  then,  taxes  become  de- 
linquent, whose  fault  Is  it?  Not  the  wife's, 
certainly. 

But  it  is  said  that,  because  there  can  be  no 
pereonal  judgment  for  taxes,  therefore  section 
8197,  Rev.  Stat.  1876,  S  4625,  Rev.  Slat.  1B8S), 
cannot  be  invnked.  It  would  be  difficult  to 
conceive  of  a  statute  that  would  protect  a  wife's 
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dower.  If  this  le  not  mfflcleDt.  Bat  we  think 
Ibis  conBirucdoD  of  thU  section  too  narrow. 
The  Injury  ii  not  ccuflned  to  "  Judgment" 
The  Statute  wya,  in  addition  to  "  juagmenls 
or  decrees  confeseed  orsuHered,"  "no  laches, 
default.  coTio  or  crime  of  the  husband  sball 
prejudice  the  rigbis  of  the  wife."  la  it  not 
iacliM  in  B  citizen  to  neglect  or  refuse  to  pay 
his  taxes?  In  not  the  word  "delinquent,"  used 
throughout  the  Statute,  a  avDonym  for  "laches" 
and  "defaullf"  And  could  there  be  a  sale  of 
the  iBnd.andadeveatllureof  the  wife's  dower, 
but  for  this  delinquencj  on  bis  part?  The 
proposition  is  too  dear  for  argument. 

But  if  it  is  held  that  this  section  does  not 
protect  the  wife's  dower  agatost  the  laches  and 
defaultof  thetausband,  wewlll  havean  anoma- 
lous Biate  of  aflaira.  A  husband  cannot,  bj 
deed  or  morlnge,  the  most  solemn  and  praise- 
worthy, for  the  most  Taluable  consideration, 
alien  or  destroy  her  dower  right.  No  Judg- 
ment against  him,  willing  or  unwilling,  can 
affect  her  dower, — no  fraud,  covin  or  crime; 
and  yel  be  can  suffer  this  new  "  fine  and  re- 
covery." and  successfully  bar  her  dower,  by 
simply  refnaing  to  pay  his  taxes,  and  let  the 
land  sell;  and  thus  a  result  is  reached,  by  this 
simple  device,  that  could  not  he  compassed  by 
the  most  skillful  conveyancer.  We  cannot  be- 
lieve the  Legislature  intended  such  result  On 
the  contrary,  the  whole  scope  of  the  Tax  Act 
clearly  showa  that  tbe  Tax  Law  of  18TT  (Hev. 
Slat.  1BT9,  chap.  140,  art.  6).  was  deslj^ned  to 
furnish  a  method  for  collecting  taxes,  in  which 


notice  was  given  to  the  delinquent  of  the 
amount  of  hu  taxes,  and  a  day  in  court,  If 
erroneous,  to  show  tbe  error.     When  the  Judg- 


it  is  entered,  an  execution  issuei  Just  _.  __ 
other  Judgments,  and  It  ia  intended  to  convey 
the  right,  title  and  Interest  of  the  defendant 
who  owned  tbe  land,  aud  whose  duty  it  was 
to  pay  the  taxes.  Saya  Judee  Black:  "We 
have  repeatedly  held  that  the  puichaser  at 
the^e  sales  acquires,  and  acquires  only,  tbe 
title  and  interest  of  Uie  parties  who  are  made 
defendants."  Gratet  t.  Evart,  99  Mo.  18; 
Powa  V.  GrttnttTttt,  96  Mo.  14,  14  West  Rep. 
389. 
An  ordinary  execution  sale  conveys  to  the 


upon  tbe  inchoate  dower  of  the  wife.  It  __ 
clearly  the  intention  of  tbe  Legislature  to  give 
the  same  effect  to  a  tax  deed,  under  regular 
nnd  valid  proceedings,  that  a  deed  under  a 
general  Jndgment  would  have, — "no  more,  no 
less."  "A  tax  title  is  a  derivative  title."  Oitdi- 
<«  V.  Enidler.  S4  Mo.  473.  Saya  Judsa  Black 
again:  "It  must  be  taken  sa  settled  law  that 
purchasers  at  these  sheriff's  aales,  made  on 
executiona  in  tax  suits,  acquire  only  the  right, 
tille  and  interest  of  tbe  defendant  in  the  tax 
suits."  PomU  V.  Ortmttreel,  95  Mo.  18,  14 
West.  Rep.  889;  Bixm*  v.  Bcbberton,  S3  Mo. 
193, 10  West.  Bep.  898. 

No  inconvenience  has  been  felt  In  Missouri, 
because,  In  ordinaiy  execution  sales,  the  wife's 
Inchoale  dower  was  not  conveyed.  Credltois 
and  purchasers  know  her  Interest  is  fixed,  and 
all  business  transactions  are  based  upon  that 
understanding.  The  Btate  baa  adopted  a  moat 
stringeni  policy  In  passing  the  fee-simple  estate 
1o  the  tax  purchascn  for  the  Insignificant  sum 
13L.B.A. 


the  value  of  the  lands  sold,  while  Uie  State 
has  a  right  to  its  revenue,  no  reaaon  appears 
why  It  should  take  the  dower  of  tbe  unoffend- 
ing wife,  and  vest  it  In  the  tax  speculator,  tbua 
(living  him  a  vantage  over  all  credilora  and 
purchasers  at  all  other  execution  sales.  We 
do  not  so  r^  tbe  statute.  We  regard  the 
dower  right  as  of  loestimable  va]ue  to  the 
homes  of  this  State.  The  trend  of  public 
opinion  la  rather  to  enlarge,  as  our  Homestead 
Laws  clearly  Indicate,  then  to  cnt  oS  this  sus- 
tenance of  the  widow.  Instead  of  being  a 
"shadow,"  i^  has  proved  a  "pearl  of  great 
price  "  in  thousands  of  ruined  homes.  Between 
the  tax  speculator  and  the  defenselen  widow, 
section  4B3G  of  car  Btatntea  of  1S89  stands  as  a 
monument  (o  the  wisdom  and  hnmanltf  of  otir 
Commonwealth. 

TfffcrfkrlMi*.  J.,  concun  In  this  opinion. 
Thomma,  J.,  flies  bis  separate  opinion,  hold- 
ing a  different  view, 

Thomfta,  J.,  dlMentlog: 

Daniel  Collier  ovmed  the  8.  i  of  the  B.  E.  i, 
section  6,  U)wnship<fl,  range  SB  W.,  In  John- 
son County,  Ho.,  and  at  the  time  be  so  owned 
this  land  a  suit  was  Instituted  against  him  for 
taxes  due  thereon,  which  culminated  in  a  Judg- 
ment and  sale  of  the  land.  The  aale  occurrea 
on  tbe  18th  day  of  Fel^iuuT,  1880,  and  A. 
H.  Tuttle  was  tbe  purchaser.  The  sheriff 
executed  tbe  proper  deed  for  tbe  land  to  Tuttle 
under  this  sale.  By  a  succession  of  convey- 
ances the  defendant  acquired  all  the  title  to 
this  property  that  Tuttle  acquired  by  virtue  of 
the  tax  deed.  On  the  13th  day  of  September, 
1883,  defendant  sold  the  land  to  Sarah  0. 
Blevins  for  a  consideration  of  (1,000,  and  gave 
her  a  warranty  deed  therefor,  by  which  he 
covenanted  with  said  Sarah  C.  Blevins  to  war- 
rant and  defend  the  title  to  this  land  "  agaitiit 
the  daim  of  every  person  whomsoever."  It 
was  admitted  that  Mary  E.  OoUIer  was  the 
wife  of  Daniel  Collier  at  tbe  time  of  the  aeseas- 
ment  of  the  taxes  and  tbe  institution  of  the 
suit  which  resulted  in  the  sale  of  tbe  land  for 
taxes.  Sarah  0.  Blevins  la  the  wife  of  her 
co-plaintiff,  W.  B.  Blevins.  After  she  acquired 
tbe  title  to  tbis  property  she  attempted  to  mort- 
gage and  sell  it,  but  was  unable  to  do  so  on 
accounLof  thesuppoaed  existence  of  an  Inchoata 
right  of  dower  In  Mra.  Collier  in  It  She,  In 
conjunction  with  her  husband,  then  bou^t 
Mrs.  CoUier's  interest,  and  paid  therefor  (ISO, 
taking  a  deed  from  her  and  her  husband  for  it 
They  then  sold  the  land  to  William  L.  Oastoo 
for  $900;  and  tbey  bring  this  suit  against 
defendant  upon  his  covenant  of  warranty,  and 
in  tbe  drctut  court  they  obtained  Judgment  for 
the  amount  thus  paid  Un.  Cooler  for  ber 
inchoat«  right  of  dower,  and  defendant  appeala. 

Two  controlling  quMttom  ariae  In  this  case. 
<1)  la  Mrs.  ColUe^a  inchoate  right  of  dower  la 
the  land  described  cut  off  by  the  tax  aale  and 
deedT  (!)  Can  [here  be  any  breach  of  a  gen- 
eral covenant  of  warrant  by  the  existence  of 
an  Inchoate  right  of  dower  In  the  landT 

Tbe  moat  Important  question  la  thli:  Did 
the  lax  deed  made  by  the  aherifi  of  Johnson 
County  to  Tuttle,  In  1880,  devest  Mrs.  Collier 
of  her  inchoate  right  of  dower  Id  the  premiaea. 
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ftnd  wOI  Itapente  to  oar  ber  dower  la  case  she 
BUTTJve  her  buiband.  It  being  admitted  tbat 
be  Is  still  olirel  Tbla  question  hag  never  bees 
passed  upon  In  tbi«  Bt^e,  aod  we  have  tbeie- 
fore  given  it  a  most  careful  couslderatlon.  We 
are  urabte  (O  fltid  nuj  reliable  guides  In  tbe 
adjudications  of  other  States  on  tbls  subject, 
for  local  Btatates  have  almoft  wbollj  controlled 
tbe  determlDation  of  th"  question.  We  are 
heace  driven  toourowi  -.luleaand  adjudica- 
lions  on  tbe  subject  of  taxation  and  sale  of 
land  for  taiei,  tn  order  to  arrive  at  a  correct 
cooclusion.  We  can  tue  oul;  general  conclu- 
sions reached  b;  tezlrwriters,  and  the  decisions 
of  [be  courts  as  Uluatratlng  tbe  principles  we 
announce.  We  will  briefly  refer  to  some  of 
Ibeae.  In  tbe  tm  place  we  nUl  inquire  into 
ibe  general  nature  and  extent  of  the  power  of 
laxailoD.  "Tbe  power  to  levy  taxes,"  says 
Jadgt  Cooley,  "la  one  so  unlimited  in  force 
and  so  searching  in  extent  that  the  courts 
scarcely  venture  to  declare  it  Is  subject  to  any 
restrictions  whatever,  except  such  as  rest  in 
the  diacretion  of  tbe  authority  which  exercises 
It.  .  .  .  Ko  attribute  of  the  government  affects 
more  constantly  and  intimately  all  the  relalio.ns 
of  life  than  ttarouKh  tbe  exactions  made  under 
It.  'Taxes'  are  defined  to  be  burdens  or 
charg^  imposed  by  tbe  legislative  power  upon 
persons  or  woperty  to  raise  money  for  puiDlic 
purposes.  Tba  power  to  (ax  rests  upon  neces- 
sity, and  ia  iubcreot  in  every  sovereignty." 
Cooley,  Const.  Lim.  8d  ed.  479. 

Tbe  power  to  tax  is  analogous  to  the  right  of 
eminent  domain.  Tbe  same  author.  In  his 
work  on  Taxation,  p.  237,  uses  this  language; 
"When  the  State  has  need  of  tbe  property  of 
dflzens  for  its  sovereign  purposes,  ft  may  law- 
fully appropriate  it  agaioat  the  will  of  tbe 
owner,  either  under  the  power  to  tax  or  tbe 
rl^bl  of  eminent  domain.''  Mr.  Blackwell,  on 
the  same  subject,  says:  "There  is  no  dlfter- 
pDce  in  priodple  between  the  power  of  takine 
land  for  public  use  and  the  power  to  tax  and 
enforce  its  collectloD  by  a  sale  of  tbe  land.  In 
both  casea  the  land  la  taken  for  tbe  use  of  the 
public:  they  only  difler  in  degree."  I  Blackw. 
Tax  Titles,  5th  ed.  §  W.  A  tax,  in  legal  con- 
temptation,  is  not  a  debt  due  by  the  owner  of 
propertv.  It  li  a  charge  levied  upon  tbe  per- 
son or  property  of  the  dtiien  for  a  public  pur- 
Sise,  by  tbe  State.  Oarondeia  -r.  Pieot,  88 
o.  125:  Cooley,  Tain.  15;  Be  Lffe  Auo.  of 
America,  12  Ho.  App.  40.  And  imprisonment 
for  the  nonpayment  of  taxea  is  not  imprison- 
ment for  debt.    Cooley,  Taxn.  17. 

We  will,  in  the  second  place.  Inquire  Into 
tbe  general  rule  in  regard  to  the  sale  of  land 
for  laies,  and  tbe  title  acquired  by  the  pur- 
chaser at  sucb  sale.  There  are,  in  the  several 
States  of  tbis  Union,  two  methods  of  listing 
laniis  for  laialion;  one  is  to  list  the  lands  "as 
1  be  summation  of  all  interests,"  and  tbe  other 
is  to  list  the  interest  of  the  ownets  of  tbe  land 
as  set  out  in  tbe  Hssessment  roll;  and  mnch 
depends  on  (he  method  of  tbe  assessment  as  to 
tbe  Interest  that  passes  to  tbd  purchaser  at  a- 

X  sale.     Indeed,  when  tbe  principles  under- 


laxes,  it  will  be  found  that  tbe  title  conveyed 
at  a  tax  sale  depends  altnoel  wholly  on  the 
tbeorj  upon  wblcb  tbe  laod.ls  listed  and  valued 
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for  taxation.  On  this  subject,  Hr.  Blackwell, 
In  bU  work  on  Tax  Titles.  Gth  ed.  g  964,  says-- 
"When  the  sale  and  deed  are  valid,  and  have 
their  complete  effect,  .  .  .  Ibe  interest  con- 
veyed depends  upon  the  circumstances  and  tbe 
statutes.  If  a  particular  interest  in  the  land  is 
separately  assessed  as  such,  a  sale  of  that  does 
not  pans  the  whole  land,  nor  will  a  sale  of  tbe 
land  pass  such  interest.  If  the  land  alone  it 
assessed,  as  the  summation  of  all  interests, 
liens,  incumbrances,  etc.,  tbe  general  rule  Is 
that  the  deed  carries  a  fee-simple  atisoluie,  a 
new  and  independent  title,  tbe  land  Itself  being 
conveyed;  and  all  prior  liens.  Incumbrances 
and  Interents  tn,  to  or  upon  the  land,  are 
extinguished.  ...  In  those  States  where  the 
tax  is  a  charge  upon  the  land  alone,  where  no 
resort,  tn  any  event.  Is  contemplated  against 
tbe  owner  or  his  personal  esiate,  and  where 
tbe  proceeding  is  strictly  in  rem,  tbe  tax  deed 
will  undoubtedly  have  the  effect  to  destroy  all 
prior  interests  in  tbe  estate,  whether  vested  or 
coutin^rent,  executed  or  executory,  and  those 
In  possession,  reversion  and  remaloder.  .  .  . 
On  Ibe  other  hand,  where  tbe  law  requires  the 
land  to  he  listed  tn  the  name  of  the  owner  of 
the  fee,  or  of  any  other  interest  In  ibe  estate, 
provides  for  a  personal  demand  of  the  tax, 
and,  in  case  of  default,  authorizes  the  seizure 
of  the  body  or  goods  of  the  delinquent  Id  satis- 
faction of  the  tax.  and  in  terms,  or  upon  a  fair 
construction  of  tbe  law,  permits  a  sale  of  the 
land  only  when  all  other  remedies  have  been 
exhausted,  then  tbe  sale  and  convevance  by 
tbe  officer  pass  only  the  interest  of  him  in 
whose  name  it  was  listed,  upon  whom  tbe 
demand  was  made,  who  bad  notice  of  tbe  pro- 
ceedings, and  who  alone  can  be  regarded  as 
legally  delinquent.  In  snob  case  tbe  title  ia 
a  derivative  one,  and  tbe  tax  purchaser  can 
recover  in  ejectment  only  sucb  Interest  as  he 
may  prove  to  have  been  vested  in  the  defaulter 
at  the  time  of  the  assessment." 

As  we  shall  see  later  on,  tbe  melbod  of  list- 
ing lands  for  taxation  and  tbe  sale  of  them  for 
unpaid  taxes  in  Uissouri  does  not  come  under 
either  of  the  categories  mentioned  by  Hr. 
Blackwell,  hut  partakes  of  tbe  nature  of  both 
somewhat.  Mr.  Cooley,  in  bis  work  on  Taxa- 
tion (Ed  ed.  p.  4d4),  on  tbla  same  subject.  Bays: 
"The  usual  method  of  enforcing  the  payment 
of  taxes  upon  property  is  by  putting  tbe  prop- 
erty up  at  public  sale.  No  one  questions  tbe 
right  to  do  tbis,  and  no  one  doubts  that  tbe  sale, 
if  fair  and  made  In  compliance  with  tbe  law, 
and  after  all  prelimloary  steps  have  been  taken, 
vests  a  perfect  title  In  tbe  purchaser  to  tbe  full 
extent  that  the  Statute  has  declared." 

With  these  general  rules  as  lights  to  guide 
us,  let  us  examine  the  eiatutea  and  decisions  in 
Missouri  In  reference  to  tbis  question.  Tbe 
lax  sale  Involved  In  tbis  case  was  made  un- 
der the  Revenue  Law  flrst  enacted  In  1877, 
and  which  has  substantially  continued  In  force 
to  this  time.  Tbe  title  to  tbe  property  was 
vested  In  fee  In  Baniel  Collier,  and  be  alone 
was  made  a  party  to  tbe  tax  suit.  Mrs.  Col- 
lier not  being  made  a  parly,  the  question  is 
whether  her  continent  right  of  dower  Is  barred 
by  tbe  tax  proceeding,  sale  and  deed.  If  it  Is, 
there  can  be  no  recovery  in  this  case  for  breach 
of  warranty.  The  Statute  in  force  at  the  time 
the  tax  suit  was  instituted  required  the  suit  to 
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be  brousbt  aniiut  tbe  "owaer"  of  tbe  prop- 
erty,    g  9m,   Bbt.   Stat.    187B.     Was  ^■ 
?oUIi  ■■  "■'  ■    "     -■ 


yet.  iocboale  only,  HcCleau,  j.,  in  Jo7i7itlon 
V.  Vandj/ke,  6  McLean,  433,  says:  "It  le  Dot 
easy  to  deflue  the  right  of  doner  before  the 
death  of  the  hiuhaDO.  It  ia  not  only  on  In- 
choate Tight,  bat  oontlngeDt.  It  depends  upon 
the  death  of  the  huabaod.  If  he  saiTiTe  his 
wife,  abe  has  no  rlebt  transmissible  to  ber 
heirs,  nor  dining  the  lue  of  ber  busbaod  can  she 
give  it  anv  form  of  property  to  her  advantage. 
...  So  loDK  as  the  basbend  iball  live,  It  is 
only  a  right  In  legal  contemplatloD,  depeudtng 
upon  tbe  good  condnct  of  the  wife  aod  the 
death  of  the  husband.  Until  the  death  of  the 
husband,  the  rlebt,  If  It  may  be  called  a  right, 
is  shadony  ana  flcllllous,  and,  like  all  rights 
that  are  contingent,  may  never  be  Tesled," 

In  Moojv  T.  Aw  tork.  8  N.  T.  110,  the 
court  eaya.  In  speaking  of  the  iachoaie  right  to 
a  claim  for  dower,  that  it  Is  a  right  "condn- 
genl  upon  tbe  death  of  the  husband.    Such  a 

Essibiilty  may  be  released,  but  it  is  not,  it  la 
lieved,  the  auhjeci  of  giaot  or  assignment. 
It  Is  not  of  itself  property,  tbe  value  of  whtcb 
may  be  estimated,  out  au  inchoate  right,  which, 
on  tbe  happening  of  certain  events,  may  be 
consummated  «o  as  to  entitle  the  widow  to 
deniand  and  receive  a  freehold  estate  In  tbe 
land."  Mr.  Scriboer,  In  bU  work  on  Dower, 
■ays:  "Although,  therefore,  an  inchoate  r<gbt 
of  dower  cannot  be  nroperly  denominated  an 
estate  in  lands,  nor  indeed  a  vested  Interest 
therein,  and  notwithstanding  the  difficulty  of 
deflning  with  accuracy  tbe  precise  legal  Quali- 
ties of  toe  interest.  It  may  nevertbeless  be  fairly 
deduced  from  the  authorities  that  it  Is  a  sub- 
stantial right,  possessing,  in  contemplatloa  of 
law,  the  attributes  of  property,  and  to  be  esll- 
mated  and  valued  as  sucb."  2  Scriboer, 
Dower,  8L 

[f  we  uDdersIand  the  rulings  of  this  court, 
however,  on  the  subject,  it  Isnotconceded  that 
this  contingent  right  of  (he  wife  ia  (»pable  of 
being  estimated  and  valued.  In  Sind*  v. 
Btevent,  45  Ho.  SOQ,  Jvdge  Bliss,  In  dtscuesitig 
the  effect  of  a  partition  proceeding  on  tbis 
right,  says:  "If  tbe  land  be  divided  in  Mpeeie, 
her  inchoate  right  attaches  at  once  to  tbe  land 
thus  set  apart  to  tbe  husband  in  severalty;  and. 
If  It  be  sold,  I  know  not  huw  it  would  be  pos- 
sible to  so  estimate  the  value  of  that  shadowy 
right,  or  to  pay  ber  or  Invest  for  ber  any  por- 
tion of  the  proceeds  of  Ibe  snle."  Ana  In 
Durrett  v,  Piptr,  58  Mo.  55 1 ,  the  court,  through 
Wsgner,  J.,  gaya:  "A  dower  interest  upon 
the  pari  of  the  wife,  while  tbe  husband  is  liv- 
ing, is  an  Inchoate  and  contingenl  right.  Its 
value  depends  wholly  upon  tbe  death  of  tbe 
hiisband.  .  .  .  It  is  a  mere  possiliilltv, 
which  may  be  relea.'^cd.  but  cannot  be  the  sub- 
ject of  grant  or  as.>iiaDment.  Tbe  corenant 
being  for  an  indemnily  against  a  clainj  of 
dower,  it  is  obvious  tbat  no  brcncb  could 
happen  till  tbe  contiuf^ency  arose  nbicb  would 
legiilly  vest  in  the  wife  a  valid  or  substantial 
claim."  From  all  the  authorities,  wc  conclude 
that  the  wife  is  not  tbe  owner  of  any  estate  or 
vested  right  in  the  property  of  which  her  bus- 
band  ip  seised.  But  she  is  the  owner  of  a  cod- 
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ttngent  interest  to  dower,  however;  and  the 
(^ueslion  is  whether  tbe  owner  of  such  a  con- 
Iingcocj  In  real  estate  is  an  owner  of  property 
in  such  a  sense  as  to  require  that  she  be  made 
a  parly  to  a  tax  suit  In  order  to  bar  tbat  rieht. 
In  our  Revenue  Laws  tbe  word  "owner'  Is 
used  several  times.  Section  6706,  Rev.  Stat. 
18TB,  proTldea  tbat  the  assessor  shall  list  land 
in  numerical  order,  "with  tbe  owner's  name, 
1(  known,  and,  if  not,  then  tbe  name  of  the 
original  patentee,"  etc.;  and,  if  the  land  can- 
not be  listed  numerically,  then  be  shall  describe 
It  as  brieSy  as  he  can,  giving  tbe  "owner's 
name,  if  known,"  etc.  By  lection  8884  the 
clerk  of  the  county  court  is  required  to  make 
a  "back-tax  book,  and  insert  therein  "a  cor 
rect  list,  in  numerical  order,  of  all  tracts  of 
land  and  town  lots  on  which  back  taxes  shall 
be  due,  .  .  ,  setting  forth  opposite  each 
tract  of  land  or  town  lot  the  name  oF  tbe 
owner,  if  known,  and,  if  the  owner  thereof  be 
not  known,  then  to  whom  tbe  same  was  last 
asaesaed."  It  is  provided  by  section  SS37, 
tupra,  that  "all  actions  commenced  under  tbe 

Srovlslons  of  this  chapter  shall  be  prosecuted 
1  tbe  name  of  the  Stale  uf  Missouri,  at  tbe  re- 
lation and  (o  use  of  tbe  collector,  and  against 
the  owner  of  tbe  property;  and  all  lands  owned 
by  the  same  person  or  persons  may  be  included 
In  one  peUtion."  Section  6853  provides  that 
"each  tract  of  land  or  lot  shall  be  chargeable 
with  itsowntazee,  no  matter  who  is  tbe  owner, 
nor  in  whose  name  it  Is  or  was  assessed  or  ad- 
vertized," 

We  have  thns  set  out  In  detail  the  provision* 
of  the  Revenue  Laws  In  which  the  word 
"owner"  occurs,  to  enable  ns  to  determic* 
what  was  meant  by  it;  for  it  is  a  well-efltat 
llabed  canon  of  statutory  construction  tbat, 
where  the  same  word  is  used  more  than  once 
and  in  different  connections,  it  must  be  held  to 
have  the  same  meaolog  In  all,  unless  it  tw 
manifest  it  is  used  in  different  senses.  Now, 
what  did  the  General  Assembly  mean  when  It 
required  tbe  assessor  lo  place  the  name  of  tbe 
"owner"  opposite  each  tract  of  land  or  lot  on 
the  assessment  rollf  It  will  scarcely  be'claimed 
tbat  (he  wife  of  tbe  owner  Is  included  in  that 
term  as  used  in  this  connection.  And  tbe 
same  may  be  said  of  tbe  provision  in  regard 
to  tbe  making  of  "tbe  back-tax  book."  Tbe 
word  "owner,"  as  used  in  tbat  connection, 
would  not  include  tbe  wife  of  a  man  who  beld 
the  legal  title.  If  tbe  word  "owner"  does  not 
include  the  wife  having  simply  au  inchoate 
right  of  dower,  wben  applied  to  tbe  assess- 
ment roll  and  the  "back-tax  book,"  ncitber 
wilt  it  include  ber  when  applied  10  a  section 
of  the  same  statute  requiring  suit  for  tales  lo 
be  brought  against  the  "owner."  Sbe  cannot 
be  regarded  as  an  owner  of  property  of  which 
her  husband  Is  seised,  within  tbe  meaning  of 
any  of  the  provisions  of-  tbe  Revenue  Lnws 
quoted,  and  hence  for  that  reason  she  is  not  a 
necessary  or  proper  prirly  to  an  action  to  col- 
lect taxes  on  tbe  land  of  her  husband-  But 
sbe  van  not  a  necessary  parly  for  another  rea 
son.  This  court  has  frequently  held  that  tbe 
word  "owner,"  as  used  in  ibi-se  laws,  does  not 
necessarily  mean  tbe  actual  owner.  Tbe  col- 
lector  ia  not  bound  to  go  beyond  the  record  t(t 
erlaio  tbe  owner  of  property  against  wliont 
bring  suit,  and  a  purcbaser.  at  a  sale  for 


isei. 


ii<i 


T,  UVITH. 


447 


taxes  flgnlDKt  tbt  persnn  ftppfttHnr  Trom  the 
record  to  be  tbe  owner,  will  take  the  title  in 
fee,  U  agslDBt  the  true  owner  whose  deed  or 
title  is  not  of  record,  if  lucb  purcliaBer  h&s  do 
knowledge  of  the  unrecorded  title.  F<'nea  w. 
Oarrisnn,  78  Mo.  94;  «a«  v.  Snek.  79  Mo. 
661:  Etant  v.  Babbemm,  92  Mo.  192,  10  VTcat. 
Bep.  888:  AlUn  y.  flay,  S6  Mo.  542. 

The  record!  of  the  countj  !□  which  tbe  land 
Is  situated  do  not  alwajB  nor  usually  give  the 
name  of  the  wife,  Btid  tbe  reveoue  olBcen  cbd- 
DOt  get  tbe  Dames  of  the  nivei  In  makiDg  u- 
■esiimeiita  or  In  Instituting  proceedings  for  the 
eu  force  men  I  of  tbe  ttates  Hen  for  taxes. 
Hence  if  the  Statute  In  teems  required  tbe  col- 
lector  to  make  tbe  wirea  of  (he  owners  of  land 


parties  to  the  proceedings  to  collect  tbe  taxes, 
It  would  be  Impracticable,  In  a  verr  larve  pro- 
portion of  case*,  foe  him  to  compiT  with  tiie 

'  itlOD. 

of tl    . 
le  as  to  require  her  to  be  made  a  party  t 


lequisitloD. 

MBTins  detenniued  that  tbe  wife  U  not  an 
owner  of  the  propertv  of  her  bosbandlfn  such 
a  sense  as  to  require  her  to  be  made  a  par^  to 
an  action  to  enforce  tbe  lien  for  taxea  agunst 
his  land,  it  stems  tbls  ought  to  diapow  of  the 
case;  for  when  the  salt  is  brought  agalort  tbe 
owner,  and  Ihe  proceeding  i*  regular,  the  pur- 
chaser gels  a  .title  "in  fee"  to  the  land  sold. 
And  as  to  the  meaning  of  an  estate  In  "fee," 
Mr.  Tiedeman,  in  his  work  on  Real  Property, 
%   88,   says:     "The   word   'fee,'  without   any 


qoallfvln 
tate  of  In 


the  term  'fee  simple'  and  'fee  simple  absolute. 
The  three  terms  fee,'  'fee  simple.'  and  'fee 
simple  absolute*  may  be  used  iniorchangeably; 
the  adjectives  In  the  last  two  are  surplnsfige." 
Hee  also  Mlm  v.  McOade,  93  Mo.  186, 12  West. 
Rep.  113.  Tbe  lieu  of  the  Stale  for  taxes  is  a 
"first  lien  on  tbe  land."  This  Hen  attaches  to 
tbe  ret,  and  is  paramount  to  evei;  Interest  and 
eeiale  in  the  land,  as  well  as  to  all  other  In- 
cumbrances, whether  prior  or  sntwequent 
QiteMi  T.  Kreidhr.  84  Ho.  473.  And  a  sale 
to  foreclose  this  lien.  In  an  action  where  all 
owners  of  the  land,  within  the  meaning  of  Uie 
■tatute,  have  been  regukrlv  made  parties, 
"digs  up,"  as  it  were,  tbe  "fee,"  and  vests  It 
In  the  purchaser.  Jorut  v,  Detore,  6  Ohio  SL 
480;  OtterberoY.  Union  JVt«(  Ch.  qfJf.T.  98 
TT.  8.  424.  as  L.  ed.  964;  Cooiey,  Tain.  2d 
ed.  446.  and  cases  cited.  We  have  not  lost 
sight  of  tbe  doctrine  laid  down  by  this  court 
in  the  case  of  Gilc/uU  v.  ErndUr.  84  Mo.  472, 
that  the  title  acquired  by  a  purchnser  at  a  tax 
sale  under  our  Statute  Is  a  derivative  one. 
This  we  do  not  deny,  but  we  bold  that  when 
■11  of  the  owners  of  the  land  taxed,  witbin  tbe 
meaning  of  our  Revenue  Iisns.  are  made  par- 
ties to  the  suit,  a  perfect  title  paases  U>  tbe 
purchnaeis  under  these  laws.'becauseit  is  pro- 
vided that  a  title  "in  fee"  shall  pass.  Coolev, 
Taxn.  3d  ed.  494.  In  the  same  case  in  which 
Judge  Black  declares  that  a  tax  title  under  our 
aiHtutea  is  a  derivative  one,  be  is  careful  to  saj, 
also,  that  the  judgment  in  these  cases  is  in 

But  ft  is  contended  that  a  jud.gment  against 
the  huslmnd  for  tbe  taxes  cannot  aSect  the 
wife's  inchoate  right  of  dower,  and  g  3197, 
Rev.  BIbL  IBTB,  la  quoted  In  support  of  this 
contention.  That  section  is  as  follows:  "  No 
act,  deed,  or  conveyance,  executed  or  per- 
IBL.  R.A. 


formed  by'lbe  bnsband,  withont  the  nM''nt  of 
tbe  wife,  .evidenced  by  bcr  acknowledgment 
thereof,  .  .  .  and  no  judcmcnt  or  decree 
confessed  by  or  recovered  a:;alnst  blm,  and  bo 
laches,  defaiill,  covin,  orcrimeof  the  husband, 
shall  prejudice  the  right  and  interest  of  the 
wife  provided  In  the  foregoins  sections  of  thii 
chapter."  This  Is  chapter  29,  entitled  "Of 
Dower."  Plain tiSa  denom inn te  the  failure  of 
Collier  to  pay  the  taxes  on  the  land,  and  per- 
mitting Judgment  to  go  against  it  for  them, 
"lachea"  on  his  part,  within  the  meaning  of 
tbe  word  as  used  in  the  secllon  quoted.  Mr, 
BInckwell,  In  bU  work  on  Tax  Titles  (Sth  ed. 
g  981),  holds  that  a  sale  for  faxes  does  not  cut 
off  the  inchoBlB  right  of  dower  under  a  similar 
statute  In  Ullnuta,  and  he  quotes  several  cases 
as  authority  for  Ihat  position;  hut,  on  exami- 
nation, it  will  be  found  that  not  a  single  case 
he  quotes  involved  the  sale  of  land  tor  taxea. 
In  tbe  most  of  them  it  was  held  that  an  execu- 
tion sale,  under  a  Judgment  against  the  hus- 
band for  debi.  did  not  bar  dower  either  con- 
Buromaleor  inchoate.  There  Is  nodoubt  about 
tbe  soundness  of  that  position.  That  la  the 
unqueatloned  law  in  Missouri.  This  writer 
announces  tbe  same  doctrine  again  in  section 
994.  but  his  reference  is  to  section  HI  of  his 
own  work  above,  as  authority  for  It.  It  is  not 
easy  to  determine  Hr.  Blackwell's  meaning 
when  It iaarecognlied  principle. even  by  him- 
self, that  the  State  can  sell  the  propertv  of  the 
citizen  for  the  payment  of  taxes,  either  by  a 
direct  proceeding  agaloM  the  owner,  or  asalnst 
the  rem,  or  against  ooth,  and  convey  a  title  in 
fee  to  the  purchaser.  Blackw.  Thk  Titles,  6tb 
ed.  gg  7S  «(  Mq-  9CS4;  Cnoley,  Const.  Lim.  Sd 
ed.  402:  Cooiey,  Taxn.  672. 

We  presume  he  does  not  Intend  to  announce 
the  doctrine  that  tbe  State  cannot  sell  [be  in- 
choate right  of  tbe  wife  to  dower  in  her  bus- 
band's  real  estate  by  any  process  whatever. 
He  intended,  no  doubt,  to  simply  state  the  rule 
to  Iw  that,  In  order  to  bar  this  rigbt,  the  wife 
must  in  some  way  be  made  a  party  to  tbe 
proceeding.  We  can  hardly  conceive  that  Ibe 
"shsdowy"  right  of  dower  of  tbe  wife,  while 
her  husband  la  living,  can  be  regarded  as  any 
more  sacred  than  tbe  vested  estate  of  the  hus- 
band. In  section  9S4,  *upra,  he  states  tbe 
doctrine  to  be  that  where  the  State  assesses  and 
sells  the  land,  irreapective  of  any  particular 
owner's  interest  in  it,  "the  tax  deed  will  un- 
doubtedly  have  tbe  effect  to  destroy  all  prior 
inlerests  in  the  estate,  whether  vested  or  con- 
tingent." And  Mr.  Cooiey  says,  In  the  extract 
above  qnoted,  that  "no  one  doubts  that  tbe 
sale.  It  In  compliance  with  law,  vests  a  perfect 
title  to  the  purchaser,  to  the  full  extent  that 
tbe  Statute  shall  declare."  That  tbe  Legisla- 
ture has  the  power  to  devest,  by  a  proceeding 
of  this  character,  the  wife's  inchoate  right  of 
dower  Is  well  settled  upon  principle  and  au- 
thority. Cooiey,  Taxn.  ad  ed.  444:  Blackw. 
Tax  'Titles,  g^  1S8,  964;  Cooiey,  Const.  Lim. 
3d  ed.  860;  2  Scribner,  Dower,  p.  8  «f  »eq.; 
Woemer,  Adminislralion,  §  112;  Morriion  v. 
mee.  SO  Ulnn.  486;  Jonei  v.  Dewrt,  8  Obio 
St.  480. 

Let  us  examine  section  21S7,  tupra,  and  see 
If  a  Judgment  for  taxes,  where  tbe  husband 
alone  is  made  a  party  lo  the  action,  is  witbin 
its  scope  end  meaning.    That  section  provides 
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covlii  or  crinie  of  the  busbaod,  sball  prejudii 
the  right  of  the  wife"  to  dower.  The  decree  or 
iudgmeat  here  referred  to  doe«  not  applj  to  a 
Judgment  for  taies.  There  can  be  no  personal 
judsmeDt  for  taxes.  The  Judgmeot  must  be 
Rgamat  the  land.  State  \.  Sargeant,  76  Mo. 
&.'>7;  SKtioD  8888,  Bct.  But.  1»7&.  Hence  the 
jiidgmeDt  Id  thia  case  waa  not  "confessed  bj 
nor  recovered  agaioBt"  Collier.  The  judgment 
was  rendered  against  the  land,  and  a  special 
execution  ordered  for  the  rale  of  (hat.  The 
stale  obtained  Judgment,  and  sold  the  land 
against  the  nlll  of  Collier.  The  judgment 
did  not  grow  out  of  any  contract  of  Col- 
lier, The  section  quoted  was  Intended  to 
prevent  the  husband  doing  anything, 
eltjier  actively  or  passiTelT,  to  bar  dower, 
withont  the  consent  of  bU  wife,  A  tax 
proceeding  is  a  proceeding  in  ivntum.  The 
Reveiuie  I^ws  of  Hissonrl  require  that  the  land 
Itself,  and  not  Ibe  intereet  of  any  particular 
owner,  be  valued  for  taxation,  and  that  taxes 
beleviedonlheland.  AlUnv.  UeOabe.iZVio. 
188, 12  West  Bep,  118.  In  the  first  place,  the 
aMKSSor  Is  required  to  list  the  land,  and  set  op- 
posite each  tract  or  town  lot  Ihe  name  of  the 
owner.  If  known.  In  the  second  place,  "the 
back-tax  book"  must  contain  a  list  of  the  tracts 
of  land  and  town  lots,  with  the  names  of  the 
owners,  if  known,  set  oppoaile  to  them.  In 
the  third  place,  the  Judgment  must  state  the 
■mount  of  taxes  due  on  each  tract  of  land  or 
lot,  and  "shall  decree  that  the  lien  of  the  stale 
be  enforced,  andthatthe  real  estate,  or  so  much 
thereof  as  may  be  necessaiy  to  sstlsfy  such 
Judgment,  interest,  and  costs,  t>e  sold,  and  a 


tton  6888,  tupro.  Here  It  is  required  that  the 
indgment  shall  not  onlj  be  against  the  land, 
bat  the  taxes  must  be  decreed  against  the  tract 
01  lot  on  which  they  have  been  levied.  "The 
State  baa  DO  Hen  upon  one  lot  for  (axes  charged 
against  another,  although  both  lots  are  owned 
hy  the  same  person."  8(ate  v.  Sargeant,  76 
Ho,  MT.  In  Uie  fourth  place,  the  Statute  pro- 
vides that  the  land  is  chargeable  with  the  taxes 
levied  thereon,  "no  matter  who  is  the  owner 
nor  In  whose  name  it  is  or  was  assessed,"  Bec- 
tlon  6863.  And  in  the  flflb  place,  the  sheriff 
shall,  after  the  sale  of  land  for  taxes,  make  a 
deed,  "which  shall  convey  a  title  In  fee  to  the 
purchaser  of  the  real  estate  therein  named." 

ConslTuiag  all  these  provisions  together,  It  is 
manifest  that  the  proceeding  under  our  laws 
for  the  sale  of  lands  for  taxes  ia  essentially  a 
OToceedinjrinTWn,  3Bl»ckw,  TaiTitles,  S»54; 
Coolcy,  Taxn.  ad  ed.  527.  It  is  true  (he 
tax  when  levied  ti  made  a  personal  charge 
ag^natthe  ownet  of  the  property  assessed,  and 
may  he  collected  by  the  seizure  and  sale  of  his 
personal  property,  and  the  owner  must  be 
made  a  party  to  the  action  for  the  recovery  of 
taxes  due  on  land;  yet  when  it  is  sought  to  sell 
the  land  itself  (be  proceeding  Is  confined  strict- 
ly to  the  establishment  of  a  lien  against  It.  and 
no  personal  Judgment  Is  permitted  against  the 
owner,  not  even  (or  costs,  though  known,  and 
a  partj  to  the  suit.  Milner  v.  Shipley,  M  Mo. 
18  L.H.  A. 


109, 18  WMt  Bep.  1»;  State  t.  Sargeant.  m- 
pra.  It  seems  anomalous,  too,  that  Ute  collec- 
tor can  seizeandwil  the  personal  property  of 
the  person  he  supposes  is  the  owner,  but  that 


broueht  l>efore  the  court, 
and  It  has  been  Judicially  determined  who  tbs 
owner  is;  but  this  is  nevertheless  irue,  as  is  ap- 
parent from  the  plain  letter  of  the  statute  and 
the  adjudications  of  this  cowt.  In  Watt  v. 
BonntU,  80  Mo,  196.  it  was  held  that  the  tax 
books  were  not  evidence  to  show,  even  prima 
facie,  who  the  owner  of  the  land  is.  IJnder 
(his  ruling,  it  would  appear  difflcuU  for  the 
collector  to  make  any  demand,  and  especially 
any  seizure,  of  personal  properly  for  a  land 
tax.  It  is  clear  that  the  Judgment  or  decree 
referred  to  in  section  S197,  rupra,  means  a  Judg- 
ment or  decree  against  the  husband  founded 
upon  some  act,  contract,  tort,  or  fraud  of  his, 
and  does  not  embrace  a  Judgment  obtained  by 
the  State  in  rem.  In  the  exercise  of  its  para- 
mount power  of  taxation  or  eminent  domain. 
It  seems  to  have  been  uniformly  held  by  the 
courts  of  this  country,  when  this  question 
came  before  them,  that,  where  lands  are  appro- 

Srlated  by  the  exercise  of  eminent  domain,  the 
ower  of  the  wife,  though  not,  a  party  to  the 
proceeding,  is  barred.  Moore  v.  New  Tork, 
tupra.  In  this  case  the  land  had  been  con- 
demned for  putilic  use.  and  the  fall  valne  paid 
to  ibe  husband,  the  wife  not  being  made  a  par- 
ty to  the  proceeding.  The  court  said:  "The 
question  which  is  here  presented  is  whether  a 
wife  has  such  on  interest  In  the  premises  owned 
by  the  btuband,  whDe  her  right  of  dower  is  in- 
choate, as  can  be  devested  by  this  Act  of  the 
LegialatnTe  and  the  proceedings  under  it.  .  .  . 
The  right  being  merely  an  Inctdent  to  the  mar- 
riage relation,  it  seems  to  us  that,  while  this 
right  la  thus  inchoate,  and  before  It  has  become 
TMted  by  the  death  of  the  husband,  any  regu- 
lation of  It  may  be  made  b^  the  Legialnture, 
though  its  operation  is.  In  effect,  to  devest  the 
right;  the  marriage  relation  Itself  being  within 
the  power  of  the  Legislature  to  modify  or  even 
abolish.  The  power  of  the  State  to  take  pri- 
vate property  for  public  use  results  from  its 
right  of  eminent  domain,  and  Uiat  power  ia  not 
restricted,  except  1^  coosdtntional  provision 
that  Just  compensation  shall  be  made  to  the 
owner.  In  thia  case  the  husband  was  deemed 
to  be  the  owner  of  the  entire  estate  In  the  land, 
and  the  inchoate  right  of  the  wife  was  not  con- 
sidered t^  the  commissioners,  and  we  think 
Justly  so,  as  the  subject  of  estimate  as  to  ila 
value  separate  from  his.  Indeed,  the  value  of 
her  interest,  such  as  it  was,  would  seem  to  be 
scarcely  capable  of  being  estimated  as  a  sepa- 
rate inleresi.  We  see  no  i«ason  to  doubt  that 
the  commissioners  were  right  In  conaidering 
the  entire  estate  in  these  lanos  at  vested  In  the 
hnslmnd,  and,  be  having  been  paid  the  full 
valne  for  them,  the  corporation,  by  force  of 
the  act,  became  seised  of  tbe  lands  b  fee  sim- 
ple absolute,  dlscharecd  of  any  claim  of  dower 
of  the  wife  therein.  The  case  went  to  the 
Court  of  Appeals  of  New  Tork,  and  was  there 
afBrmed(8N.  Y.  110).  Gardiner,./:,  who  de- 
livered the  opinion  of  the  latter  court,  said: 
"The  estate  of  the  widow,  after  assignment  of 
dower,  is  a  conUnuatlon  of  the  estate  of  her 
deceased  biuband     It  follows  that,  while  liv- 


1801. 


Bletinb  v.  Buth, 


lug.  be,  u  owner,  U  entitled  to  uid  tepKaen\e 
vbe  entire  fee.  TLU  tbe  statute  veels  on  con- 
flrmaiioQ  of  ths  report  of  tbe  commiwiooere, 
and  conctude«  all  thuae  entitled  to  tbe  land, 
and  all  other  pereons  whomsoever.  Mrs. 
Hoore,  at  tbe  time  of  tbe  proceedings  to  ap- 
piopiiate  the  teal  estate,  was  not,  as  webave 
seen,  entitled  to  it,  bat  ber  husbandj  and  she 
was  concluded  by  the  general  language  of  .he 
A.CI,  ,  .  .  Dower  is  not  tbe  result  of  contract, 
but  a  posiilfe  inititQiloQ  of  the  State,  founded 
on  reasons  of  public  poKcy.  In  tbe  case  under 
coQsidetHtlon  tbe  land  was  tabsn,  against  tbe 
consent  of  tlM  husband,  by  an  act  of  sovereign- 
ly for  tbe  public  beneQl.  The  only  person 
owning  and  representing  the  fee  was  compen- 
sated by  b«ing  paid  Its  full  Tslue.  Tbe  wife 
bud  no  inlereat  In  tbe  land,  and  the  possibility 
which  ahe  did  possess  was  Incapable  of  being 
estimated  witb  any  degree  of  accnmcy." 

The  inchoate  right  of  dower  may  be  barred, 
not  only  by  the  State  in  its  exercise  of  tbe 
right  of  eminent  domain,  without  consuiliog 
the  wife,  but  tbe  husband  also  can,  by  his  own 
act,  bar  this  right  br  a  dedication  of  bis  prop- 
erty to  public  use  wLen  tbe  dedicatloD  is  com- 
pleie,  or  when  tbe  public  accept*  the  dedica- 
tion. This  point  wu  mled  by  the  Supreme 
Court  of  Indiana  in  Ihmean  t.  Turn  Haiite, 
85  Ind.  108.  Judg«  DiUou,  in  bis  treatise  on 
Municipal  Corporations  <3d  ed.  S  ^f)  tB-Jf- 
"As  dower  is  not  tbe  result  of-contract,  but  is 
a  positiTe  legislative  institution.  It  is  conatitu- 
tionally  competent  for  tbe  Legislature  to  au- 
thorize lands  to  be  taken  by  a  maoldpal  corpo- 
ration for  a  market,  street,  or  other  public  use, 
upon  an  appraiaement  and  pavment  of  tbeir 
value  to  tbe  husband,  tbe  bolder  of  the  fee, 
and  such  taking  and  payment  will  confer  an 
abaolute  title,  deveated  of  any  inchoate  right 
of  dower.  Nor  is  the  widow  dowable  In  lands 
dedicated  by  her  husband  in  his  lifetime  to  the 

C'llic,  where  the  dedication  is  complete,  or  has 
n  act^ted  and  acted  upon  by  tbemuniclpaJ 
authorities."  On  tbe  same  subject,  Mr.  Wash- 
bum,  in  his  work  on  Beal  Property  (4lh  ed. 
26B),  uses  this  language;  "Onemode  In  which 
dower  may  be  defeated  remains  to  be  men- 


wbat  is  equivalent  to  It,  the  dedication  of  land 
to  the  public  use." 

In  Gwi/ajte  v.  OindnnaH,  8  Ohio,  S4,  the 
husband  gave  tbe  city  a  square  for  a  market^ 
house  and  a  street  opening  to  It.  His  wife  did 
not  join  In  tbts dedication.  Tbecity  ordinance 
accepted  ibis  dedication.  Tbe  supreme  court 
held  that  the  wife  was  barred.  It  ih  tberesald: 
"The  counsel  for  the  complainants  insist  that 
it  Is  a  case  to  be  distinguished  from  that  of 
public  grounds  for  public  uses,  but  the  court 
are  unable  to  comprehend  the  dUtinction. 
When  a  town  is  laid  out,  the  law  requires  tbe 
plat  to  be  recorded,  and  by  such  record  the 
•tietts  become  public  higbwavs,  and  the  title 
to  the  grounds  set  apart  for  pub'lic  uses  is  vested 
In  the  county  for  the  purposes  contemplated. 
The  uses  thus  created  are  inconsistent  witb  the 
exertion  of  any  private  right  while  the  use  re- 
mainsi  consequently  all  private  rights  must  be 
either  suspended  or  abrogated.  Such  has  been 
■lie  general  UDderstandlDg,  not  only  in  this 
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State,  but  also,  as  far  as  we  an  Informed,  In 
other  States  alsa" 

Mr.  Ekribner,  In  bis  work  on  Dower,  after 
reviewing  the  adjudged  cases  In  England  and 
Ajuerica,  and  after  an  examination  of  tbe  prin- 
ciple involved,  concludes  the  discussion  of  this 
question  thusi  "The  rale  fairly  dednctble 
from  these  autbotltlea  would  seem  to  exclude 
dower  in  all  cases  where  lands  are  dedicated  to 
tbe  public  for  a  legitimate  purpose,  and  the 
public  have  acquired  a  right  to  tbe  enjoyment 
thereof,  or  where  they  are  lawfully  appropriat- 
ed by  virtue  of  the  right  of  eminent  douialn. 
The  reasoning  of  the  courts  appears  to  apply 
as  well  where  lands  are  granted  and  usea  for 
public  parks,  public  libraries,  or  other  public 
use  of  a  like  character,  as  where  thev  are  de- 
voted to  tbe  purposes  of  a  market  place  oi  a 
public  higbwaj^."    Scribner,  Dower,  chap.  27, 

Let  us  examine  this  question,  now,  in  tbe 
light  of  the  Missouri  Statutes  and  decisions. 
We  have  a  chapter,  and  have  had  for  many 
yean,  providing  for  the  dedication  of  streets 
and  grounds  to  the  public  CbBpterI2T,  Rev. 
Stat.  1888.  The  Statute  authori7*a  tbe  pro- 
prietor of  land  to  make,  acknowledge,  and  fllea 
plat,  on  which  shall  be  designated  the  streets 
and  grounds  dedicated  to  the  public,  and  that 
such  plat,  when  acknowledged  by  the  proprie- 
tor and  recorded,  "shall  be  a  sufficient  convey- 
ance to  vest  tbe  fee  of  such  parcels  of  land  as 
therein  named,  deBcrit)ed  or  intended  for  pub- 
lic uses  in  such  dty,  town,  oi  village,  when  in- 
corporated, in  trust  for  tbe osesthereln  named," 
Section  7818,  Id.  No  provision  whatever  is 
made  for  the  concurrence  of  the  wife  in  the 
dedication;  but  the  authorities  we  have  quoted 
would  seem  to  indicate  tbat  such  dedication, 
when  accepted  by  tbe  public,  would  operate  to 
bar  the  Inchoate  right  of  dower  of  the  wife  of 
Uie  "proprietor,"  where  she  does  not  Join  in 
the  dedication.  Our  Road  Laws  and  laws  in 
regard  to  eminent  domain  provided  for  tbe  ap. 
propriatiOQ  of  land  for  the  public  use,  but  no 
provision  Is  anywhere  made  to  obtain  the  in- 
choate right  of  dower  of  the  wife  of  tbe  ownet 
of  the  land  wbicli  Is  appropriated.  The  stat- 
utes on  these  subjects  do  not  look  beyond  the 
husband,  when  he  is  seised  of  tbe  fee.  Though 
the  question  bas  never  been  directly  involved 
in  any  case  determined  by  this  court,  yet  JvAgt 
Bliss,  in  Magwire  v.  B^n,  14  Mo.  012  {toe. 
eit.  Slfi),  quotes  and  approves  the  doctrine  of 
Mcort  V.  Neie  York,  tvj^.  By  common  con- 
sent among  tbe  people  and  members  of  tbe  bar 
of  this  State,  it  has  not  been  deemed  necessary 
to  make  the  wife  a  party  lo  ;i  proceeding  to  con- 
demn her  husband's  land  for  a  public  road,  or 
a  railroad,  In  order  to  cut  oft  bet  inchoate 
right  of  dower.  This  common  opinion  In  this 
instance  has  so  long  prevailed  in  Missouri,  an{| 
has  been  so  universally  acted  upon,  that  its 
overthrow  now  would  introduce  great  confu- 
sion in  tbe  titles  to  estates.  It  is  not  merely 
speculative  and  theoretical,  but  bas  been  made 
the  ground-work  and  subetence  of  practice. 
The  presumption  is  that  this  practice  is  founded 
upon  the  rule  announced  by  Bcribner  and 
Waabbum,  and  tbe  cases  quoted  above. 

Again,  it  bas  been  held  In  this  State  that, 
where  the  wife  joins  with  her  busbond  in  a 
morigage  of  his  real  estate,  she  is  not  a  neces- 
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MTT  part^  b>  a  nitt  to  foreclose  Uie  morl«Bge, 
and  that  aforecloBure  agafuBt  Ibe  hosband  alone 
tur*  her  Inchoate  rigbl  of  dower.  RiMiek  v. 
Walth,  16  Mo.  819;  Tliomton  v.  P/gg.  34  Mo. 
MP;  flojf  T.  (Wiser.  59  Mo.  188.  Itiatmethat 
Id  Uie  Sidditk-  Wdlth  Cam,  tlie  (orecinaure  oc- 
ciiiTred  at  a  time  when  our  slatuie  provided  tbat 
a  sale  under  a  general  eiecutioa  agaloBt  the 
hnsbaud  carried  the  wife's  dower,  jet  Jvdge 
Scott  did  Dot  rest  the  deter  mi  natioo  of  the  case 
wholly  upon  the  fiiatiite.  but  held  thai  Ibe 
(orectoBure  carried  tbe  dower  without  regard 
to  the  Statute.  He  uses  this  language:  "On 
the  one  baod  it  was  argued  that,  a^  tbe  land 
out  of  which  this  rfght  of  dower  is  claimed 
bad  been  sold  under  a  special  iierifaaat  on  tbe 
judgment  in  the  mortgage  proceedings,  that 
was  a  sale  under  ezecutiou,  within  the  mean- 
ing of  the  Act,  and  therefore  the  right  of  dow- 
er was  barred.  On  tbe  other  band,  it  was  con- 
tended that  tbe  wife  was  a  necessary  party  to 
the  proceedings  to  foreclose  the  equity  of  te- 
demptioo,  and,  not  being  Joined,  she  coold  not 
be  affected  by  tbe  judgment  in  a  suit  to  which 
she  was  not  a  par^.  There  is  a  marked  dia- 
tinclioD  throughout  the  boohs  between  oases 
vbere  a  suit  affects  a  wife's  inlerest  in  real  es- 
tate which  is  claimed  io  her  own  light,  and 
tbose  In  which  she  has  only  an  inchoate  rlirht 
ol  dower.  In  the  former  class  of  cases  no  In- 
stance la  to  be  found  in  which  It  is  not  main- 
tained that  a  wife  ia  a  Deceaaary  party  to  tbe 
proceedings  In  order  to  devest  ner  right.  In 
the  latter  clasa  the  husband  alone  Is  deemed  the 
proper  party  lO  defend  a  proceeding  instituted 
to  clevest  the  title  to  land  to  whirb  a  mere  in- 
choato  right  of  dower  has  attached,  .  ,  .  The 
eiecntion  of  the  mortgaee,  with  tbe  wife's  ac- 
knowledgmenl  and  rellnauishment  of  dower, 
.  the  proceedings  Io  foreclose  the  equity  of  re- 
demption, the  Judgment,  execution,  and  sale 
by  the  sberifl,  taken  wlib  his  deed,  are  the 
linka  In  tbe  chain  of  title  of  the  purchaser 
at  tbe  sheriff's  sale.  Tbe  wife  haviag  given 
her  asseot  to  tbe  deed,  and  having  a  mere  in- 
choate right  in  her  husband's  estate,  who  was 
still  in  eilalence,  and  he  being  competent  to 
defend  such  Interests  of  the  wife  In  all  other 
proceedings  against  him,  no  reason  is  perceived 
why  the  wlFe  should  have  been  made  a  party 
to  this  suit.  So,  in  either  point  of  view,  the 
wife  is  barred  of  her  dower."  '  The  doctrine 
laid  down  in  this  case  was  directly  Involved  In 
tbe  case  of  Thoraton  v.  Pigg,  tupra,  decided  in 
18BT,  and  was  approved  bj  this  court;  and 
again.  Id  1B7G,  the  same  doctrine  receivni  tbe 
sanction  of  this  court  In  Boyt  v.  Olieer,  tiipra. 
In  18SS  the  question  arose  in  I.ee  v,  Lindell,  32 
Mo.  iiOS,  whether  a  judgment  of  partition 
against  the  huebaad  devested  the  wife's  In- 
(Soale  right  of  dower,  and  It  was  distinctly 
held  by  a  msjoiliy  of  the  court  that  It  did;  and 
It  was  also  held  that  aectinn  2197,  which  was 
then  in  force,  did  not  effect  Ibe  queation.     In 


In  that  section.  Judge  Scott,  wbo  delivered 
the  opinion  of  tbe  court,  said:  "There  being 
no  law  nKjuIring  ber  to  be  made  a  party,  it  is 
not  perceived  now  tbe  arbitrary  use  of  ber 
name  can  impart  validity  to  a  proceediug  which 
wttbont  it  would  not  affect  her.  Nothing 
seems  clearer  than  that,  if  the  law  does  not  re- 
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quire  a  married  woman  to  be  made  a  party  to 
a  proceeding,  the  making  her  one  arbttrarfiT 
cannot  affect  her  rights.  If  the  proceeding  b 
such  as  does  not  bind  her,  the  use  of  ber  nune 
without  authority  oC  law  cannot  produce  such 
a  consequence.  Under  our  law,  the  vrifeoftbe 
busliaTia,  wbo  owns  an  interest  in  the  land  to 
be  divided,  is  not  required  io  be  made  a  party 
in  partition,  any  more  than  sucb  wife  is  re- 
quired to  be  plaintiff  ordefendanl  In  en  action 
of  ejectment  for  landsclaimedb^tbe  husband, 
and  io  which  she  may  have  a  right  of  dower. 
If  the  husband  alone  is  (K>mpelent  to  protect 
her  Interests  in  this  action,  why  not  in  otber 
actions  in  which  ber  interests  are  the  sameT" 
And  Riddiek  v.  Walth,  supra,  Is  cited  as  sn- 
thority.  The  general  principle  upon  which 
this  decision  proceeded  was  that  the  wife's  in- 
terest was  subordinate  and  aubject  to  the  right 
of  partition,  and  for  that  reason  she  was  not  a 
necessary  party.  Tbe  same  question  aroee 
again,  and  was  again  determined  the  same 
way,  in  1870,  In  Hindi  v.  Steveru.  46  Mo.  309. 
The  opinion  this  time  was  unanimous.  This 
case  goea  further,  however,  than  that  ot  Im  r. 
Lindea.  Tbe  judgment  of  the  HiruUSleeeni 
Cam  waa  rendered  against  tbe  busband  in  bis 
lifetime,  but  tbe  sale  did  not  occur  till  after 
his  death,  when  his  widow  applied  for  her 
dower,  she  not  having  been  made  a  party  to 
tbe  proceeding,  Jk^  Bliss,  delivering  tbe 
opinion  of  the  court,  said;  "Since  the  decision 
of  this  court  in  Lee  v.  Lindell,  38  Mo.  303,  it 
bas  never  been  deemed  necessary  to  mnke  tbe 
wife  of  a  person  interested  In  the  partition  of 
lands  a  party  to  a  proceeding  for  partlUon. 
The  Statute  does  not  expressly  retjulre  it,  and 
I  cannot  conceive  of  any  interest  she  can  bavo 
In  tbe  result,  more  than  In  any  other  suit  touch- 
ing the  realty.  .  .  ."  The  broad  language  in  re- 
lauon  to  parties  to  proceedlun  In  partition  waa 
subslantially  tbe  same  in  1836,  under  which 
Lee  V.  LindeU  was  decided,  as  io  that  of  1856, 


in  this  State.  In  187S.  in  the  case  of  Uont  v. 
Olittr,  tupra,  it  was  held  that  a  wife  waa  not 
a  necessary  party  to  a  suit  Io  correct  a  deed 
of  trust  given  on  the  land  of  the  busband.  Id 
tbe  case  of  Bailej/  v.  Winn.  101  Ho.  S49,  it 
was  held  that  a  wife  waa  not  a  necesisary  party 
to  an  action  toforecloaea  vendor's  lien  in  order 
to  bar  ber  dower.  See  also  Fbnlaine  v.  Boat- 
meni"  Sav.  Intt.  67  Mo.  G53;  Duke  v.  Brandt, 
61  Ho.  221.  Where  the  husband  has  lahen  a 
title  bond  for  land,  and  paid  pert  of  the  pur- 


49  Mo.  47);  and  yet,  in  such  case,  if  the  bus- 
band's  interest  be  sold  under  a  general  execu- 
tion, the  inchoate  right  of  dower  la  barred 
(Woriham  v.  Ot^litrnt,  49  Mo.  206);  and  the 
husband  alone,  Id  such  aae,  can  transfer  tbe 
property,  and  bar  his  wife's  right  to  dower 
{Bake  V.  Brandt,  61  Mo,  221).  It  seema  clear 
that  the  reason  of  the  rule  applicable  to  the  ex- 
ercise ol  eminent  domain,  and  tbe  dedication 
of  land  to  public  use.  to  tbe  foreclosure  of 
mortgages  and  vendors'  liens,  and  to  paititlon 
procei^diDgs,  appllee  to  the  case  at  bar  with 
ereat  force.  When  the  Stale  appropriates  the 
land  of  a  private  citizen  for  public  a&e,  it  does 
it  against  nU  will.    Bo  when  the  State  enforces 
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ItsUen  agkinit  the  land  of  the  dtizeo  it  does  It 
agalDBl  his  will.  If  one  proceeding  cata  oS  the 
inchoate  right  of  dower,  why  does  not  the 
otberT  Id  case  of  foreclosure  of  a  mortKage 
or  vendor'H  lieu,  the  husband  bd(]  wife  both 
are  intereiied,  flrat,  to  show  that  Dothlne  is 
due;  aod,  in  the  second  place,  they  have  a  right ' 
to  receive  the  surplus.  This  couit  has  aaid 
that  the  husband  is  competent  in  that  c«se  to 
protect  the  intereatfi  of  his  wife.  In  the  case 
Ht  bar  the  husband  and  wife  were  Interested, 
first,  to  abow  tliat  no  tax  was  diie  on  tbe  land; 
and.  in  the  second  place,  thtj  had  &  right  to 
receive  the  surplos  arising  frota  the  nle  after 
the  BBtiBfactioD  of  the  lieu.  In  the  proceeding 
instituted  against  him  to  enforce  the  Stated 
lien  for  the  taxes,  was  he  not  competent  to  pro- 
tect hie  wife's  interestsT  Was  he  not.  as  re- 
marked by  Gardiiter,  J.,  In  Moare  v.  Nan  York, 
tupixt,  "tie  only  person  owning  and  represent- 
ing Uie  feeF"  If  a  Judgment  fn  partition 
Bcainst  the  husband  tian  the  wife's  dower,  a 
fartiori  will  Dot  a  Judgment  enforcing  tbe 
Stale's  lien  for  taxes,  when  tbe  husband  Is 
made  a  party,  bar  her  dower?    In  a  partition 

froceedtng.  the  wife  is  peculiarly  interested. 
;  is  taid  her  dower  will  attach  at  once  to  the 
laud  allotted  to  her  husband  in  severalty,  but 
may  not  land  be  allotted  to  him  that  is  unim- 
proved, and  hence  be  utterly  valueless  to  tbe 
widowT  She  has  no  right  to  be  beard  in  re- 
gard to  whether  partition  shall  be  made  at  all, 
or  in  regard  to  what  land  shall  be  allotted  to 
her  husband;  and,  it  tbe  land  be  sold,  tbe  pro- 
ceeds go  to  her  husband,  and  she  is  cut  off  en- 
tirely. But  still  this  court  has  held,  and  tbe 
rale  Is  now  flrraly  esiablUhed,  that  tbe  hus- 
band is  compelentto  protect  bis  kite's  interests 
in  such  a  proceeding.  If  that  be  the  rule 
where  the  husband  may,  on  bis  own  motion, 
commence  tbe  proceeding,  with  how  much 
srealer  force  will  it  apply  in  a  ease  where  the 
State  sells  the  land  a^inst  tbe  will  of  the  has- 
band  as  well  as  the  wife.  It  is  true,  no  one 
■hall  be  deprived  of  his  property  without  "due 
process  of  law."  But  a  proceeding  in  »«n,  in 
which  DO  named  person  is  served  with  notice. 
is  due  process  of  Uw.  Cooley,  Const.  Lim.  8d 
ed,  402;  Oooloy,  Tain.  3d  ed,  61.  A  proceed- 
ing defended  by  ooe  person,  who  represents 
another,  is  due  process  of  law.  This  was  held 
Id  tbe  cases  we  have  cited,  not  probably  In  so 
many  words,  hat  In  effect  L  good  ulostra- 
tlon  of  this  principle  is  to  be  found  in  the  ad- 
ministration of  eslatei.  The  administrator  or 
executor  is  the  only  necessary  party  to  estab- 
lish a  debt  against  the  estate  of  tbe  testator  or 
intestate,  though  Ota  debt  thus  established  may 
Anally  operate  to  deprive  the  heir  of  the  prop- 
erty he  would  otherwise  take.  Yet  be  Is  tibuDd 
by  tbe  Jndgment  against  tbe  administrator  or 
executor;  and,  where  tbe  mortgagor  dies,  the 
administrator  or  executor  is  theoDiv  necessnry 
par^  defendant  in  a  proceeding  of  foreclosure, 
and  a  Judgment  against  him  not  only  bars  the 
widow,  bSt  the  heir  also.  Tiernaj/  v.  Smm. 
07  Mo.  08,  "Tbe  owner  fn  fee  of  land  tepre- 
aents  bis  heirs  as  well  as  creditors  in  all  aciiouR 
involving  the  title  to  the  land.  In  such  actione 
be  represents  the  fee,  and  this  lucludes  every- 
one who  will  derive  title  through  him.  If 
he  is  competent  to  protect  those  who  will  be 
his  hetrs.  as  also  his  creditors,  whose  interests 
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are  vastly  superior,  as  a  rule,  to  the  wife's  In- 
choate right  of  dower.  Is  he  not  competent  to 
protect  his  wife's  InterestsT  The  dower  right 
of  a  widow  Is  a  continuation  of  the  huitiand'i 
estate.  Her  dower  interest,  whether  Inchoate 
"T  consummate,  is  part  of  tbe  fee."  Doty  v. 
Baker,  11  Hun,  222;  Moore  v.  Nae  York,  tupra. 
There  Is  do  provision  in  the  Revenue  Laws  for 
making  the  wife  a  party  to  the  action  against 
the  land  of  her  husband,  and  as  was  said  In 
Lee  V.  Lindell,  in  the  absence  of  such  a  pro- 


the  "title  in  fee"  shall  pass  t< 
under  a  tax  judgment,  and  no  , 
made  tor  bringing  in  the  wife,  It  is  the  plain 
intent  of  these  laws  to  pass  not  only  the  buS' 
band's  interest,  but  tbe  wife's  also,  where  be 
alonelBBued.  Cooley,  Taxn.  484.  The  courts. 
In  all  tbe  instances  named,  where  the  wife's  in- 
choale  right  of  doner  was  held  to  have  been 
cat  off  by  a  proceeding  to  which  she  was  not  a 
party,  have  proceeded  upon  the  general  prin- 
ciple that  this  conilDgeDt  right  wee  suhordi- 
nate  to  otiier  tights;  that  the  wife's  right  at- 
tached suMect  to  a  saperior  claim.  Bo,  a  tai- 
lien  Id  our  Stale  being  paramount  to  all  interests 
and  cisitns,  the  wife  s  Inchoate  right  of  dower 
aliacbes  subject  tothat  Iten.andsbcisno  more 
a  necessary  party  to  a  proceeding  to  forecloae 
it  in  order  to  bar  the  rigbt  than  ^e  is  a  nece*- 
sary  party  in  the  Instances  referred  to. 

From  the  authorities  cited,  and  from  what 
has  been  said  In  this  opinion,  we  deduce  these 
propositions:  (1)  that  when  an  action  is 
brought  a.i^inet  the  "owner"  of  land,  wilbln 
tbe  meaning  of  that  word  as  used  in  our  Reve- 
nue Laws,  to  establish  and  enforce  tbe  State's 
lien  thereon  for  taxes,  a  valid  Judgment  ren- 
dered, the  land  sold  thereunder,  and  the  sheriff 
executes  a  deed  (o  the  purchaser,  the  whole 
title  in  fee  is  conveyed,  as  the  statute  declares; 
(3)  that  the  wife  is  not  an  "owner,"  within  the 
meaning  of  the  statute,  by  virtue  of  her  Incho- 
ate right  of  dower  in  her  husband's  land,  in 
such  a  sense  as  to  require  her  to  bemadeapar- 
ty  to  a  tax  suit  against  her  husband,  in  order 
to  bar  her  contingent  Interest;  (8)  that  the  hua 
band  in  such  a  case  represents  the  fee,  vnd  Is 
competent  to  protect  his  wife's  interests;  and 
hence  (4)  that  a  valid  tax  sale  of  the  husband's 
fee-simple  estate  cuts  off  tbe  wife's  inchoate 
right  of  dower. 

2.  This  is  the  conclusion  we  have  reached 
upon  an  examination  of  the  authorities,  but 
we  are  equally  well  satisfied  that  this  conclu- 
sion is  sound  upon  principle  also.  It  Is  to  the 
interest  of  tbe  State,  of  course,  that  it  should 
have  the  power  to  collect  its  taxes  by  the  sale 
of  land,  and  to  thereby  convey  the  title  in  fee; 
but  It  Is  of  vastly  more  importance  to  property 
owners  that  the  proceeding  to  sell  lands  for 
(axes  should,  in  the  flrat  pface,  be  as  inexpen- 
sive as  practicable,  and,  in  tbe  second  place, 
that  the  intcrasl  and  title  offered  for  sale 
should  be  definitely  known.  Suits  for  taxes 
ore  eipensWe,  at  bftsC;  buttorequire  the  wife 
to  he  made  a  party  with  the  husband  would 
add  to  (hat  expense.  Frequently  the  tax  is 
only  a  dollar  or  two,  and  it  would  cost  that 
much  or  more  to  m^e  the  wife  a  party,  and 
when  she  is  made  a  party,  what  can  she  accom- 
plish more  than  her  husband  can  accompUsht 


OonvKCTTcuT  BuFBBu  Court  of  Brbobb. 
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NoUiIiig.  HlsinterealB  are  identical  with  hen. 
The  State,  In  lU  eSorta  vo  snforoe  the  colleo- 
tlon  of  the  tHX,  U  the  common  enemr  of  botb. 
The  proceeding  la  in  invitun  aa  to  both.  But 
when  IsndB  ue  offered  for  sale  aniost  the  will 
'  of  the  owner.  It  U  important  to  tae  owner  that 
the  estate  ofTered  should  be  definitely  knowD; 
otherwise  It  will  be  sacrificed.  If  the  title  and 
estate  offered  for  sale  be  known  with  certainty 
the  land  will  probably  •bring  its  valne.  If  the 
collector  be  required  to  make  tiie  wife  as  well 
as  the  husband  party  to  the  suit  In  order  to 
bar  her  dower.  In  ninety-nine  hundredttis  of 
the  tax  sales  it  will  nM— it  cannot— be  Icnown 
wliether  there  t>e  a  wife  at  all  or  not.  and 
lience  there  will  be  a  doubt  as  to  the  eitont  of 
~  ~e  conveyed.    SacrlQces  of  land 


the  title  oonvey< 

folbw  necessarily,  and  these    BacriBces  will 

laicely  . 

right  of  Inchoate  dower.    It  is  a  well-known 


(ely  exceed  tne  value  of   the  "shsdowy' 


fact  that  nearly  all  tax  salts  are  against 
resident  owners,  and  in  such  cases  it  la  utterly 
Impracticable  to  learn  the  name  of  the  wife  of 
the  owner,  or  to  know  that  Uie  owner  is  mar- 
ried. Sacrifices  of  property  must  result  from 
the  enforcement  of  such  a  requirement,  and 
these  eBcriflces  will  generally  exceed  the  value 
of  the  contingent  right  of  inchoate  dower.  It 
la  said  the  sale  of  land  for  taiea  Is  against 
commo.i  right,  and  is  not,  therefore,  favored 
In  law.  That  is  true.  But  it  la  a  common 
saving  that  "taxes  and  death"  an  certain. 
Every  property  owner  knows  that  an  annual 
tax  will  be  levied  on  his  propeity.  He  knows, 
or  ought  to  know,  when  ft  becomes  due  In 
eaeb  year,  and  the  sooner  It  is  known  that  it 
the  taxes  be  not  paid  within  the  prescribed 
time  the  property  will  be  sold  and  the  owner 
will  lose  his  property  the  better.  This  rule 
would  be  belter  for  the  State  and  better  for 
the  taxpayer.  Better  for  the  State,  because 
It  would  be  sure  to  collect  its  raxea;  and  better 
for  lie  owner,  because,  when'  he  knows  pay- 
ment will  be  enforced  certainly  he  will  be 


more  apt  to  pay,  and  if  tor  any  reason  he 
should  Ion  to  pay  the  taxes  due  by  him,  nd 
bis  propettT  be  sold  to  pay  tbero.  It  would 
bring  lis  full  value,  when  U  is  known  that  a 
goou  title  in  fee  Is  to  be  conveyed.  Hence  all 
embarrasamenla  thrown  tn  the  way  of  tax  aale* 
almply  operate  to  make  taxpayera  careless,  in 
tlte  fliat  place,  about  the  payment  of  their  Just 
sbare  of  the  expensea  of  the  State;  and,  in  the 
second  place,  to  aacriflce  the  property  sold,  be- 
cause no  one  can  know  definitely  what  is  of- 
fered for  sale.  '  It  should  be  the  policy  of  the 
Slate  to  create  competition  at  theae  salee,  ao 
that  there  may  be  a  surplus  left,  after  the  pay- 
ment of  costs  and  taxes,  to  go  to  the  owner, 
Cooley.  Taxn.  2d  ed.  464. 

The  second  contention  on  the  part  of  the 
appellant  is  Lbat  there  was  no  breach  of  ttie 
covenant  of  general  warranty  In  this  case  at 
the  iuatitutloa  of  this  ault,  nor  now,  because 
there  existed  only  a  right  of  inchoate  dower  in 
Mrs.  Collier,  and  no  breach  could  occur  till 
this  right  tKcame  consummate,  and  vested  by 
the  death  of  her  husbaDd.  It  fa  universally 
held  that  inchoate  dower  constitutes  an  incum- 
brance of  land,  and  the  rule  is  that  the  cove- 
nant is  broken  as  aoon  as  made,  in  such  case. 
This  breach,  however,  is  technical  only,  and 
the  trial  court  committed  error  Id  giving  judg- 
ment for  substantial  damages.  Walitr  r. 
Deaver,  79  Ho.  064,  and  cases  cited. 

Enoueh  has  been  aald  In  the  former  part  of 
this  opinion  to  show  that  this  right  of  in- 
choate dower  is  too  sbadowv  and  im^ulMtan- 
tial  to  be  valued  oreatimatea. 

The  Jiidcment  will  be  reversed,  and  cause 
remanded  for  new  trial,  it  being  the  opinion 
of  a  majority  of  Division  No.  2  that  the  lax 
sale  and  deed  did  not  cut  oS  Mrs.  Collier's  in- 
choate light  of  dower  and  that  there  was  & 
technical  breach  of  the  covenant  in  the  case, 
for  which  plalntlffa  are  entitled  to  recover 
nominal  damages  only. 

Motion  to  transfer  to  court  In  banc  denied. 


CONNEOTIOUT  SUPREME  CODRT   OP  ERROfia 


i  P.  BARTHOLOMEW  €t  ai. 


t.   A  d«»d  granting  land  (tor  k  certain 
naonar  eoBSlil*r»tloD,  -with  a  condition 

that.  It  the  grantor  atiall  supimrt  the  grantee 
dunng  her  natural  life  and  give  her  decent 
burW  tlie  deed  shall  be  void,  otherwlae  It  shall 
remain  of  full  foroe  and  effeot,  oonatltutes  a 
mortcage  which  maj  be  foreoloaed  nn  failore  to 
fulflU  the  oonditdoD. 
S>  No  vntr^  tbr  breaeb  of  tb«  condition 
la  aaOMiKI'r  to  enable  a  mortgasee  to  main- 
tain an  acUon  to  lorecloee  the  mortraBor^  right 
of  tedemptlou  although  the  mortgage  Is  In  fonn 
a  deed  absolute  with  a  oondftlon  annexed. 


(Januarr  T,  U9I.> 

RESERVATION  from  the  Court  of  Conk- 
mon  Pleas  for  Litchfield  County  for  the 
opinion  of  the  Bupreme  Court  of  an  action 
brought  to  foreclose  a  mortgage.  Judgment 
forpiaintiff  adeued. 

The  facts  sufficiently  appear  fat  the  opinion. 

Jfr.  R.  E.  Hall,  for  plaintiff: 

The  Instrument  executed  by  AmmonBoal- 
wick  to  Charles  Cook  is  a  mortgage. 

The  condition  of  a  mort^a^e  may  be  the  pay- 
ment of  a  debt,  the  indemnity  of  a  aurety,  or 
the  doing  or  not  doing  any  other  act. 

2  Swift,  Dig.  1S3:  Robinson,  Elementary 
Law,  g  102;  3  Washb.  Heal  Prop.  4th  ed.  •478j 
Tiedeman  Real  Prop.  J  3M;  Lar^f^ir  v.  LaH' 
fair,  18  Pick.  804;  Eh-tkine  v.  Towntend,  » 
Mass.  4S8;  MitcheU  y.  Burnham,  44  Me.  3»»: 
fft^  V.  Oeaper.  87  Vt  178;  Lattd  v.  Luttd,  I 
N.  H,  41, 

Courts  treat  aa  mortgages  conveyances  con- 
ditioned for  the  support  and  i    '  " 
mortgagees  or  others. 


Cook  t.  Baktholohev. 
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46  Wte.  SSB;  Biatt  t.  Farker.  29  E&n.  766; 
Brmtit  y.  Brtkim,  M  He.  108. 

Tbej  are  at  tU  eveiits  to  far  mortgagea  that 
tbej  cftn  be  foreclosed. 

1  JODcs,  MoTt  g  898;  Lat^fatr  v.  Lat^fair. 
IB  Pick.  389-804;  MarA  v.  AiuUii,  1  Alleo, 
2SB;  Oilmm  v.  Oilion,  2  AUea,  US;  Pettee  r. 
OiM,  Id.  546;  »iW«r  v.  Whittemore,  IS  Mhbs. 
262;  QOtoa  t.  rnyA^,  6  Qra;,  810;  AvtUn  t. 
^tMtm  and  Flandert  t.  Lamphear,  tupra; 
Shoadet  t.  Parker.  10  N.  H.  88;  Stutman  t. 
Batehdder,  86  N.  H.  141;  Bnvkin*  r.  (7f«r- 
ment,  IS  HIcb.  611;  Wr^ht  v.  Wrigio,  49 
Mich.  024;  BiaU  V.  Porker  and  AvntoAM  t. 
BreinafiaTt,  tupra. 

Our  OoDDeciicut  courts  have  repeatedly  reo- 
OKnized  mortSHges  to  secure  the  pertomiaDce 
of  other  acU  u>aD  the  pavmeDt  of  mooey. 

See  Grane  v.  Semi-ng,  7  Conn.  887;  Bvrding 
T.  -Jfifl  River  Woolen  Ufa-  Co.  84  Conn.  458; 
r^ewii  V.  Bartford  SUM  i(fg.  Co.  6  New  Bog. 
Hep  608,  66  Conn.  £5. 

There  U  no  aoaloftj  to  a  deed  apon  condi- 
tion. 

Kpc  2  Swift,  Mg.  •169. 

In  all  doublful  cases  a  court  of  cqalty  win 
construe  a  conveyance,  a  mortgaKS,  rather 
ilian  a  deed  upon  condition, 

Boone,  Rent  Prop,  g  22C. 

If  the  deed  is  a  mor ' 

1  Jones.  Hort  8«6, 

Mortgage!  for  suppoit  may  be  redeemed 
unless  the  cooditlon  be  so  far  a  personal  cove- 
nant  that  abreachcaoootbetatisfledh;  monej 
peyment. 

Jones.  Mort.  896;  Hmrjf  t.  Tupptr.  29  Yt, 
350-375;  Bn/ani  v.  Enkiiit.  65  Me.  158;  Beth- 
Wiem  V.  Anitit,  40  N.  H.  84-48. 

If  the  conrt  judge  that  compmaallon  In 
money  damages  can  oe  made  for  the  breach, 
then  a  decree  limltiog  a  time  for  redemptioD 
may  be  granted. 

Benry  v.  Tupptr,  29  Yt.  869. 

Otherwiae  an  abeolote  decree  of  forecloiure 
without  piiHlege  to  redeem  should  be.giren, 

Branahan  t.  BntnaMn,  46  Wis.  886. 

Meun.   Bvarr  B.    Gr* 
Kilboom,  for  defeodanU: 

The  Inatrament  Id  question  h  not  a  mort- 

ADderaoD,  Law  Diet;  Bouvler,  LawDicL; 
Baton  T.  Brown,  19  Ctata.  84;  Jarvit  t.  Wcod- 
Tvf,  22  Conn.  660;  Anaania  BanKtApp.  Sa 
Conn.  261. 

The  amonnt  of  tl>e  debt  cannot  be  ascer- 
tsiued,  wliich  is  an  essential  requisite  of  fore- 
closure. 

Goodrich  ▼.  OanteB,  28  Conn.  88. 

There  li  a  distinction  between  the  breach  of 
a  covenant  or  condition  to  pay  moitey  and  one 
requiring  ads  to  be  done. 

Bia  v.  Barday.  18  Yes.  Jr.  56;  4  Kent,  Com. 
180. 

When  an  estate  li  granted  npon  condltloD  In 
a  deed,  and  there  la  s  breach  of  the  condition, 
an  acinal  entry  or  claim  by  the  grantor  is  nec- 
essary In  order  to  revest  the  estate  {Chalktr  v. 
ChallUT,  1  CoDD.  79;;  and  t>>is  entry  for  the 
purpose  of  taking  advantage  of  a  coodiUoii  is 
1SL.R.A. 


..  thing  of  substance  (Btimr  t.  Bouen,  18  Conn. 
541;  Warner  v.  Bennett,  81  Conn.  468),  and 
must  be  pleaded. 
Gould,  PL  chap.  4,  g  7. 

Oarpontsr*  J.,  delivered  the  opinion  of 
the  court: 

This  Is  a  suit  for  the  foreclosure  of  a  mort- 
gage, with  the  alleged  mortgage  annexed  as 
an  eshjbiL  The  mortgage  is  in  two  parts, — 
an  ordinary  deed  for  tlM  consideration  of  $900, 
duly  executed  to  convey  real  estate,  and  a  con- 
dition thereto  attached,  of  the  same  date,  and 
signed  by  the  grantor,  as  follows:  "The  con- 
dition of  the  within  deed  is  as  follows:  The 
said  Bostwlck,  for  tbe  consideration  named  In 
tbe  within  deed,  oovenanta  and  agree*  with 
said  Charles  Cook,  as  such  coniervator,  that 
he  will  receive  said  Barah  A.  Bostwick  Into  his 
care  and  keeping  during  the  term  of  her  nat- 
ural life;  that  be  will  provide  for  all  her  wants 


and  proper  burial,  and  erect  tombstonea  at  her 
grave,  with  a  suitable  Inicription  thereon, 
within  one  year  after  her  decease,  said  tomb- 
stones to  be  of  a  Talne  of  not  less  tbao  fotir. 
teen  dollar*.  Now,  therefore,  if  said  Bost- 
wick shall  well  and  truly  perform  all  and 
every  of  the  above  coveDsnts  and  stipulations 
faltbfolly,  then  this  deed  to  be  vuld;0tberwisa 
to  remain  in  full  force  and  effect  in  law."  The 
complaint  also  alleges  that  the  defendant  Bost- 
wick subsequently  conveved  his  interest  in 
the  premises  to  the  defendant  Jonea,  and  that 
Jones  conveyed  his  interest  to  the  other  de- 
fendant, Bartholomew.  Tbe  defendants  de- 
murred, and  tbe  case  is  reserved.  Whether 
the  Instrument  sued  on  is  or  is  not  a  mortgage 
is  the  principal  question  in  the  case.  What  is 
a  moitgagel  "A  mortgage  1*  a  contract  of 
sale  executed,  with  power  to  redeem.  .  .  . 
Tbe  condition  of  a  mortgage  may  be  the  pay- 
ment of  a  debt,  the  indemnity  of  *  surety,  or 
the  doing  or  not  doing  any  other  act.  Tlie 
noBt  common  method  ia  to  insert  tbe  condi- 
tion in  the  deed,  but  it  may  as  well  be  done 
t^  a  separate  Instrument  of  defeasance  exe- 
cuted at  tbe  same  time.  ...  A  bond  or  note 
Is  usually  taken  for  the  debt,  which  is  de- 
scribed in  the  deed  with  a  condition  that  If  th« 
debt  is  paid  by  the  time  the  deed  shall  be  void. 
In  such  case  the  mortgage  is  called  a  collateral 
security  for  the  debt.  In  like  manner  an  en- 
gagement to  Indemnify,  or  any  other  agree- 
ment, may  be  deacribedln  the  mortgage  deed.' 
2  Swift,  Dig.  182,  18a  "To  cooBtitule  a 
mortgage,  the  conveyance  must  be  made  to 
secure  the  payment  of  a  debt."  Baeon  r. 
Bivwn,  19  Conn.  29.  "Aconveyance  oflands 
by  a  debtor  to  a  creditor  as  a  security  for  tbe 
payment  of  the  debt."  Jarvit  Y.Woodruff,  29 
Conn.  548.  What  ia  a  debtT  'That  which  I* 
due  from  one  person  to  another,  whether 
money,  goods,  or  services;  that  which  one  per- 
son is  bound  to  pay  to  another  or  to  perform 
for  his  beueflt;  thai  of  which  payment  Is  llnble 
to  be  exacted:  due;  obligation,  liability.' 
Webster,  Diet. 
WhM  ia  this  cueT    Ammon  Bostwick  n- 
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celved  $000  from  the  plaintiff,  in  coDstdcratloii 
of  which  he  Bcreed  to  Bupport  Sanb  A.  BoBt- 
ntck  during  life,  and  at  her  dealli  to  bury  her. 
Rod  to  erect  b  lombstone  to  her  memory.  To 
Kcure  the  performance  of  this  agreement,  he 
executed  thU  deed,  with  a  coDdition  that  the 
deed  should  be  void  If  the  agreement  should 
be  performed.  He  aBaumed  a  dntjwbicb  maj 
be  apllv  described  as  a  debt  He  executed  a 
deed  01  real  estate  as  collateral  securltj  for  the 
performance  of  that  duty, — the  payment  of 
that  debt.  The  obligation  falls  wilbio  an  ap- 
proved definition  oi  "debt,"  and  tbe  convey- 
ance is  within  the  legal  deflnltion  of  a  "mort- 
nge."  Tliere  la  no  force  in  the  objection  that 
Uils  cannot  be  a  mortgage  because  of  tbe  diffi- 
culty In  ascertaining  tne  amount  of  the  debt,  as 
desrl J  appear*  bv  Qie  definitions.  Of  course, 
there  U  leas  certainty  and  more  Inconvenience 
In  reducing  an  obligation  of  this  natnte  to  a 
money  valuation  than  there  la  In  computing 
the  amoimt  due  on  anT  ordinary  bond  or  note. 
NevertheleM  It  may  be  approilmately  done, 
and  that  Is  sufficient  for  all  the  purposes  of 
substantial  jnsUoe,  Courta  never  refuse  to  re- 
dress an  injiuy  an  account  of  tbe  difficulty  In 
esUmatJng  Uie  extent  of  tbe  Injurj  In  dollars 
and  centj.  la  this  case  the  age,  health,  gen- 
end  oooditioii,  and  ezpeclatloii  of  life  of  Barah 


A.  Bostwick  mu*t  be  known.  Add  to  these 
the  probable  cost  cS  supporting  her  for  one 
year,  and  we  have  the  data  for  a  reasonable 
estimate  of  the  coat  of  supporting  ber  throu)^ 
life.  It  is  a  problem  of  the  same  nature,  con- 
taining the  same  elements  and  similar  factors, 
with  tjie  problem  which  the  parties  solved  14 
years  ago.  They  theo^ju  it  seems  fixed  the 
outside  limit  at  |900.  The  same  thing  can  be 
done  now  as  well  as  then.  Possibly  ^KW  may 
be  considered  an  equitable  limit,  beyond  which 
the  plaintiff  may  not  claim  In  thb  case.  A* 
other  circumstances  may  exist  wbicb  will  m»- 
terlally  affect  tbe  generti  question,  we  will  not 
consider  the  question  further  on  this  demurrer. 
Regarding  the  coovevance  as  a  mortgage,  a* 
we  do.  there  Is  no  foundation  for  the  clwm 
that  an  entry  for  a  breach  of  the  condition  ia 
easential.  An  entry  is  essential  nhen  Uie  ittan- 
tor  would  devest  the  grantee  of  his  title  foe  a 
breach  of  a  oondiiion.  This  is  an  action  by 
the  grantee,  in  whom  the  title  is,  not  to  enforce 
a  forfeiture,  but  to  foreclose  an  equity  of  re- 
demption, uuless  tbe  grantor,  within  a  reason- 
able time  allowed  him  therefor,  pays  tbe  dam- 
age sustained  bv  a  breach  of  his  agreement. 

The  court  of  common  pleas  U  advlaed  to 
overrule  the  demurrer. 

The  other  Judges  ooocui. 


MEW  YORK  OOtJRT  OP  APPEALS. 
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Jacob  HESB  et  at.,  EetpU. 

(....N,  T.....) 

1.  tAglelatiTeanthoTitj'toatolevra.pb 
eomp»ii]r  to  constiaiet  tta  limea  along 
Bndnpon  any  pablic  made  and  bUrtiwaji 
sninH  10  it  DO  fnlereat  In  the  streets  Of  the  tAtj, 
'----■  onferrlnR  a  Uoense 


wUoh  although  acted  on  mar  be  levoked  br  the 
Lefflilatura  whenever  the  putiUo  Interest  re- 
qulree  or  aaan  exerolse  of  the  police  power,  and 
therefore  not  beyond  the  oootrol  of  futon 
leglslatloii. 

t.  "»—■ '*'"g  a  t«lagF»ph  oompanr  th« 
ft«i>etalaa  to  eonvtmct  ita  line  alone 
•ad  upon  oltj' rtroots  will  Dot  be  ooDStmed 
as  an  abdiration  of  the  police  power  over  auch 
■b«Ms,  bat  If  toe  poles  and  wires  beoome  aaerl- 


mar  be  made  tor  thetr  tenoval;  aad  for  that 


tiMeO.   to 
tunlelpaUU 


ths  poltea  (wwer  oT 


NoiB.— Tttegraplu 

A  franohlta  grnjited  to  a  telephone  oampanr,  of 
oooBtruatlD^  and  opera tlox  lU  lioee  Hlong  and  upon 
streets,  is  subordinate  to  tbe  rights  of  the  public  In 
Che  street  lor  tbe  purpoee  of  traveL  dndnnatl 
iDcUoed  Plane  B.  Co.  v.  City  *  8.  Teleg.  Asso. 
(Ohiol  12  L.  B.  A.  Ul:  Cincinnati  *  B.  O.  A.  Bt.  B. 
Co.  V.  Cumin  ins  vllle.  U  Ohio  St.  m. 

A  telephone  ooiapaiiy  having  a  franchise  to 
ercot  poles  and  wirea  upon  tha  streets  of  a  munlo- 
Ip&UtT  bat  not  Buoh  ■  vested  Intereet  and  ex- 
clusive rlg-ht  In  the  sround  drouit  of  eleotrjotty 
u  to  auUiorlie  It  to  enjolti  tbe  operation  of  an 
electric  stieat  rallwa;  subaequeoUr  constructed 
on  the  Bune  streets  and  usine  tbe  ground  dronlt 
(or  the  reCuni  curteat  of  electrloicy.  Qmilnnatl 
Inclined  Plane  R.  Co.  r.  Oltf  &  B.  Taleg.  Asso.  ni- 

Telegiapb  oompanlee.  like  all  other  corporations 
•rbloh  oocupT  die  highway  of  muoicipalttles,  are 
subject  to  proper  police  regulation.  Fhiladelphla 
r. Western  TI.  Teleg.  Co. »  W.  ti.  C.  *U;  PbUadeJphla 
Steam  Supply  Co.  v.  Oty,  IT  Phlla.  UO. 

And  suoh  reirulatians  are  presumed  t«  be  reason- 
able.   Tan  Hook  V.  Selma,   10  ^la.  (Mil  Com.  v. 
Patch,  m  Han.  SI:  St.  Louis  v.  Weber,  tl  Uo.  «0. 
IS  L.  R.  A. 


8ee  also  47  L.  I 


,  So  a  charge  per  annum  imposed  upon  all  poles 
erected  by  a  telegraph  company  Is  a  proper  exer- 
cise of  the  police  power  of  a  olty.  wliere  its  charter 
confers  upon  It  police  power.  Western  U.  Telec 
Co.  V.  PhlladelpUB  (FaJ  UOent.  Bep.  lat 

Btate  legMatlon  ootapeUingeleotrio  wires  in  tlie 
streets  of  a  etty  to  be  pUoed  under  the  aurtaoeof 
tbe  streets  is  an  exercise  of  (he  poHoe  power^nd  no  t 
an  unlawful  attempt  to  regulate  eommeroe  or  an 
inwElon  of  ihe  rights  of  a  telegraph  oompony 
(Wstem  U.  Teleg.  Co.  V.  New  York,  S  L.  R.  A.  US, 
Si  Ictcrs.  Com.  H^.  688,88Fed.Bep.GIBj;  noris  it 
an  UDwarranted  laterferenoe  through  state  logte- 
Istlon  with  its  operations,  an  Act  of  Congrces  glT> 
Ing  such  oompanlee  their  dual  capacity  as  agents 
of  the  gem  .        -  .    .  .     . 


Co.  V.  Western  n.  Teleg.  Oo.S6U.e.l.M  I,.ed.TaB. 

State  legislation  sUiotly  and  levitlmately  fOr 
pcUoe  purposes  does  not,  inthe  sense  of  theCoostt- 
tution.  neocsBsrlly  intreooh  upon  any  withority 
which  has  been  confided  ezpneslyor  by  Implica- 
tion to  the  national  government.  Fatteison  r. 
Kentuoky,  9T  U.  S.  COl,  24  L.  ed.  UU. 

Corporate  rlg'btt  subject  to  the  police  power.  See 
Tiot<  to  People  V.  North  Blver  Bofei  Hcf .  Co.  IS.  TJ 
e  L.  R.  A.  as. 


ISSl. 
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pnilKae  tbe  oompanr  msr  lavfoU?  bs  dlraoted 
to  pbioe  in  wlrea  und«r  mound,  oommlMloiieri 
maj  b«  •ppotntea  to  (Be  tbat  the  Tork  tt  done, 
ftnd  ihOonCnot  nwdefortfaecoEMtrcotlon  oC  oop- 
dnlta  In  whloh  the  wlraa  oui  be  plMwd,  aod,  U 
•tteidiiBiiotloetlurare  not  caDoreil,  ther  mv 
be  out  down. 
8.  Tli»t  nndar  tb*  Acta  of  Oniigi'«— 
t«iBKnhpbeomp«aiaa  ba.<ra  tba  rt^it  to 
■root  wi™*  maantfclw  tbelr  Unea  ■lonir 
and  upon  the  pubUo  (treeti  of  a  olCr  will  not  pre- 
vent the  State  In  which  luob  d^  la  located  from 
nqulrlag'  the  wlica  to  be  placed  under  ground. 

(X^bniar7H.UBU 


ft)©dalfenn  (orNewTorkCounlj  fn  favor 
of  defendants  in  an  action  brought  to  restrain 
defendants  from  laklD?  down  or  ofberwlu 
iDterrcriog  with  anj  of  Uie  polee  or  wires  be- 


JKr.  WllllMm  O,  WUaon,   tor  appellant: 

Tbe  State  has  tb«  right  to  take  or  deMroy 

property  without  rasldiig  compensation  only 

wImq  there  la  an  Immedule  ana  urgent  neces- 

rity,  and  continuea  to  bare  that  right  only   so 


long  as  tbe  presaing  neceMity  conUnnes.    It 
may  be  called  tbe  ririit  of  necessity. 
American  Print  Wcrkt  w.  Lawrmee.  28  N. 


J.  L.  S90:  a  JaenU,  W  N.  T.  107;  Hills,  Em. 
Dom.  g  7. 

The  right  of  eminent  domata  diflers  from 
tbe  above  in  that  it  Is  exerdsed  with  delibers- 
tioD  and  according  to  well  flied  mica  and 
courses  of  procedure  and  with  that  due  regard 
to  private  and  rested  rights  which  is  Impossible 
to  tbe  case  of  asndden  and  orerwhelming  ne- 
cesaity. 

If  any  scheme  for  the  benefit  of  tbe  general 
welfare  of  tbe  community  Inrolves  as  an  I n- 
ddentoi  as  aQesseolial  to  Its  accomplishment 
the  appropriation  or  destruction  of  private 
property,  tbe  right  to  take  or  destroy  snch 
property  must  be  exercised  through  this  right 
or  power  of  eminent  d<imaiD. 

The  Constitution  protects  mch  property  and 
•aya  It  ahall  not  be  taken  without  due  process 
of  law  and  Just  compenaailon. 

Balctr  V.  Botton,  12  Pick.  198;  Wynehamer 
V.  Rwpfo,  18N.Y-  886. 

Tbe  police  power  is,  so  far  aiit  affects  prop- 
erty, tbe  right  of  tbe  State  to  prescribe  and 
regulate  tbe  use  of  property  so  tbai  (he  public 
at  large  or  other  Individuals  Bhall  not  be  in- 
jured by  its  use. 

There  is  in  principle  a  broad  llnaof  demarka- 
tloQ  between  this  and  tbeabore  powers.  This 
power  la  used  to  enforce  the  maxim,  tie  vtere 
tuo  ul  alitmum  non  tadnt. 

Own.  T.  Alger,  7  Cusb.  BB. 

Tbe  limitation  which  controls  the  ezerdse 
of  this  power  is  (hat  which  is  supplied  by  tbe 
Constitution.    When  alleged  regulations  eitber 


enjoyment,  thta  tber  cootrarene  tbe  constltu. 
tional  protectloD  ol  property  and  property 
righia,  and  must  be  held  nugatory  and  void. 

Wynehamtr  r.  ftopto,  18  H.  Y.  886. 
18L.R.  A, 


Nothing  is  a  public  nuisance  whlcb  is  au- 
thorized by  law, 

MiOerY.  Nan  York,  IBBIalcht.  469;  Ftoplt 
. .  Metropotitan  Teteph.  d  TeUg.  Co.  11  Abb. 
N.  C.  a04;  Doiei*  v.  Nan  York,  14  N.  T.  BOO; 
Attj/Uen.  T.  New  Tork,  d  L.B.  B.  Oo.2i  N. 


tiff. 
iJarftmjutA  CMlegt  v.  Weodteard,  17  U.  8.  4 

Wheat.  BIB,  4  L.  ed.  829;    The  BinghanpUm 

Bridgt,  70  V.  8.  B  Wall.    61.  18  L.  -ed.  187; 

JtopS)  T.  VBrien,   2   L.  B.  A.   S06,   111  N. 

T.4B. 
Tbe  legislation  by  Congress  upon  this  subject 
as  a  valid   executloo  of  lis  constitutloQal 
iwer  to   regulate   commerce  between    tbe 


The  laws  of  the  tJoited  States  upon  tbe  sub- 
ject are  supreme  and  controlling,  for  tbe  pro- 
tection as  well  as  the  control  of  the  plalnOCs 
lines. 

LeXoup  V.  Pari  (^  MdbOs,  137  U,  8.  846,  88 
L.  ed.  BIB;  San-nOal  ASLJ.RCo.y.  Huien, 
98  U.  B.478,  24  L.  ed.  681;  Eertdermjiv.  Neu 
Terk,  9S  U.  S.  271.  28  li.  ed.  648;  Nea  Orleant 
Oat  Light  Co.  v.  Louitiana  Light  AH.  P.  A 
Jfit.  G>.  115  U.  8.  878,  29L.ed.  624;  Bakerr. 
Boiton,  12  Pick.  103. 

Mr.  Da,Tld  i.  De»n,  with  Mr.  WUlUa 
B.  Clkrk,  for  respondents; 

Tbe  acts  In  question  are  a  valid  exercise  of 
tbe  police  power  of  tbe  State,  to  wbicb  the 
plaintiff  Is  subject. 

Ktdd  V.  Ftarion,  1S8  U.  S.  1,  82  L.  ed.  848; 
People  V.  Sguire,  10  Cent  Rep.  487,  107  N.  T. 
BOB;  Com.  v,  Alger,  7  Cnsb.  84;  Thorpa  v,  Rut- 
land d  B.  R.  Co.  37  Vt.  140;  nopU  v.  Morrit, 
18  Wend.  825:  Wynefiamer  v.  Rwpto,  18  N.  Y. 
421;  United  State*  lUum.  Oo.  v.  Ben,  19  N.  T. 
a  R.e88. 

The  action  of  (he  public  authorities  is  the 
removal  of  a  public  nuisance,  not  the  con- 
fiscation of  private  property, 

Ptople  V.  Spiirtt,  1  N.  Y.  8.  R.  688;  United 
BiaUiIUvm.  Oo.  T.  Grant,  66  Hun,  222, 

Earl,  J.,  delivered  the  opinion  of  tbe  court: 
Prior  to  1888,  the  plaintiff  was  Incorporated 
under  Act  265  ot  Ihe  Laws  of  1S48,  the  Oct*, 
eral  Act  for  tbe  Incorporation  and  regulation 
of  telegraph  companies,  and  tbe  Acts  amenda- 
tory thereof;  and  prior  to  that  year  it  had 


in  tbe  complaint.  It  also  bad  extensive  c... 
necting  lines  In  other  States,  and  throughout 
this  Blate,  which  constituted  a  ayslcm  ot 
telegraphy  then  in  active  use  and'opiiitlon. 
Section  6  of  the  Act  of  1848  provitli's  as  fol- 
lows: "Such  BBBociation  is  autborizeil  io  con- 
struct lines  of  telegraph  along  and  upon  any 
of  tbe  public  roads  and  highways,  or  ncross 
any  of  the  waters  within  tbe  Iiin1r<i  of  this 
State,  by  the  erection  of  the  necessary  B.viiires, 
including  posts,  piers,  or  abutmenla,  for  s'iS- 
talning  the  cords  or  wires  of  such  lines:  pro- 
vided, the  same  shall  not  be  so  coti.itructed  as 
to  Incommode  the  public  use  oF  ^ald  rond  or 
highways,  or  Injuriously  interrapt  the  naviga> 
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tion  of  utd  walen:  dot  sbal]  this  Act  be  so 
oomtrued  u  to  anthoriH  the  cocsinictlon  of 
an;  bridxe  across  aav  of  the  waters  of  tbU 

State."  The  Act  (chap.  471,  Laws  1  " 
amends  the  Act  of  1848,  aud  section  2  tbezeoi 
provides  as  follows:  "  Such  sssociatioa  is 
thoiized  to  erect  and  construct,  from  lfm< 
lime,  the  neoesaar;  flxtuns  for  such  lines  of 
telegraph,  upon,  over,  or  under  an;  of  the 
pnblic  roads,  streets,  and  hiG^bwajs,  and 
through,  across,  or  under  any  of  the  waters 
within  the  limits  of  tbts  State,  subject  to  the 
restrictions  in  the  said  recited  Act  contained." 
The  plaintiff  constructed  tis  telej^ph  lines  in 
the  streets  of  the  City  of  New  York  under  the 
.  Acts  referred  to,  wlrbout  any  special  grant  or 
authority  from  the  diy. 

Tbe  clatcn  of  the  plainlifT  ia  that  these  acts 
operated  as  a  grant  to  it  of  a  franchise  to  use 
the  Blreeta  for  Ita  poles  and  vina,  and  that, 
therefoTe,  an  {nviolable  oontract  was  created 
Which  la  under  tbe  protection  of  the  Federal 
Constitution,  and  hence  that  neither  tbe  State 
nor  the  city,  under  Its  authority,  could  cause 
it!  polea  and  wirea  to  be  removud  from  the 
atreets,  except  upon  cooipensatiou  to  It  ascer- 
tained Id  the  manner  prescribed  by  tbe  Consti- 
tution and  laws  for  cases  where  private  prop- 
erty ia  condemned  for  public  use.  We  think 
the  Actof  1848,  as  amended  Id  1858,  can  In  no 
proper  sense  be  said  to  have  granted  aoy  inler- 
esia  to  the  plaintiff  in  tbe  streets  of  the  city. 
There  certainly  was  no  formal  firant,  and  the 
■talutea  contain  no  terms  or  phraseology  ap- 
propriate to  a  grant  They  at  most  confer 
upon  the  plaiptiil  an  authority  or  license  to 
enter  upon  the  streets  for  its  purposes,  and  suti- 
ject  lo  certain  conditions.  The  people  of  the 
Slate  do  not  own  the  streets,  and  the  only  au- 
thority the  Legislature  has  over  them  Is  to  desl 
with  Uiem  as  streets,  and  to  regulate  their  uae 
as  streets  for  public  purposesi  and  by  these 
acta  it,  in  effect,  determined  that  one  of  the 
purposes  for  which  the  streets  could  be  used 
was  the  erection  of  poles  and  slringing  of 
wires  for  the  business  of  telegraphy,  and  that 
that  was  a  public  use.  not  inconsistent  ulth 
tbe  uae  of  the  streets  for  general  street  pur- 
poses. These  were  general  public  lepltlative 
Acts,  In  the  eierdse  of  the  police  power  of  the 
Slate,  and  therefore  they  were  not  twyond  the 
reach  or  touch  of  future  legislation.  The 
Legislature  did  not  intend  to  devest  itself,  and 
could  not  devest  itselF,  of  its  control  over  tbe 
Streets  for  the  public  welfnTr.  and  we  munt  in- 
fer from  the  language  used  that  it  did  not  in- 
tend to  bind  ilself  oy  an  irrevocable  grant. 
.If,  tbererore,  these  acts  are  to  be  construed  as 
merely  conferrins  a  license  wbicb  has  been 
acted  upon  bj  the  plaintiff,  tbe  Hiegislalnre 
could  revoke  tbe  liceose,  or  modify  it  in  any 
way,  or  at  any  lime,  when  tbe  public  lotereala 
might  require  it. 

But  In  this  case  It  Is  not  necessary  to  hold 
that  the  plaintiff  did  not,  by  tbe  Acta  referred 
to,  obtain  some  sort  of  franchise  In  the  streets 
of  tbe  city.  We  may,  for  tbe  present  purpose, 
construe  these  Acts  as  constituting,  in  some 
aense.  grants  of  Interests  in  the  streets  1o  tbe 
companies  organized  under  them,  and  con- 
tracts tub  medo  with  such  corporations,  and 
yet  tbe  contention  of  the  plaintiff  in  this  case 
must  fail.  In  tbe  exercise  of  its  rights  under 
18L.RA. 


'  tbe  assumed  grant  and  contract,  thia  corpora- 
tion was  subject  to  the  regulation  and  control 
ot  tbe  Legislature.  By  giving  the  franchise, 
the  tltate  did  not  abdicate  iti  power  over  the 
pnblic  streets,  nor  in  any  way  curtail  ita  police 
power  to  be  exercised  for  the  general  welfare 
of  the  people;  nor  did  the  State  tUMolve  ItaelT 
from  ill  ^maiv  duty  to  mainlalD  tbe  tteela 
and  highways  of  the  State  Id  asafeand  proper 
conditiou  for  public  travel  and  other  neceaaaiT 
street  and  highway  purpoie*.  The  grant,  U 
any,  was  made  in  reference  to  tbe  streets,  aDd 
Iheir  maintenacce  and  regulation  forever  aa 
streets.  The  State  could  at  ol)  times  regulato 
the  size  and  location  of  the  poles,  tbe  beigbt 
of  tbe  wires  from  the  surface  of  die  irrouud, 
and  their  location  In  the  streets;  and  when  the 
polea  and  wirea  became  a  serious  obstruction 
and  nuisance  in  the  slreeta,  from  any  cause,  It 
could  lake  such  action,  and  make  such  pro- 
visions by  law,  aa  were  needful  to  remove  (be 
nulsBn<^e,  and  restore  tbe  utility  of  the  streeta 
for  public  purpoees.  Tbe  right  of  the  plaintiff 
to  maintain  and  operate  its  wires  in  the  sireeta 
could  certainly  be  no  greater  than  the  Hgbt  of 
railroads,  which  by  public  authority  occupy 
the  streets  and  highways  of  tbe  Stale.  Toe 
State,  In  the  exercise  of  Ita  pohce  power,  and 
the  regulating  control  which  it  has  over  cor- 
porations created  by  its  authority,  Diay  exercise 
a  general  supervision  over  such  corporations. 
It  may  prescrltK  the  location  of  the  tracks,  the 
size  ana  characler'of  tbe  rails,  the  precautiODS 
nhich  shall  Ik  taken  for  tbe  protection  ot  tbe 
public,  and  the  character  and  style  of  highway 
crossings;  and  no  one  baa  ever  questioned  that 
it  may  do  whatever  is  necessary  and  proper  for 
tbe  public  welfare  in  tbe  control  and  regula- 
tion of  the  fraochiaea  which  such  corporationa 
have  obtained  by  statutory  ambority. 

Now,  what  has  the  Legislature  attempted  to 
do  in  this  case  T  By  (he  Act  (chap.  684,  Laws 
1894),  It  was  provided  that  all  telegraph,  tele- 
phonic,and  electric  light  wires  and  cables,  in  all 
cities  of  the  Blaie  having  a  popnlallon  of  500,- 
000  or  over,  "  shall  bereaflfr  be  placed  under 
the  surface  of  tbe  streets,  lanes,  and  avenues  " 
of  the  city,  and  that  It  should  be  accomplished 
liefore  the  1st  day  of  November,  1886.  It  waa 
further  pi  ovided  that,  in  case  the  owoera  of  the 
property  spcciffed  should  fail  to  comply  wilb 
tbe  Act  within  the  time  specifled,  the  local 
governments  of  the  cillea  should  remove,  wllh- 
out  delay,  all  such  wires,  cables,  and  poles, 
wherever  found  in  tbeir  respective  citiea. 
Under  that  Act,  no  property  waa  or  could  be 
taken  from  any  of  the  owners  specified.  They 
were  simply  required  to  remove  their  polea  and 
wirea  from  tbe  surfaceof  the  streets,  and  place 
the  wires  under  ground.  Their  property  was 
not  taken,  but  the  use  of  their  franchise  wsa 
regulated.  In  1865,  chapter  409  was  eoacted, 
which  provided  for  tbe  appointment  of  a  board 
of  commissioners  of  electrical  subways,  and 
that  board  was  charged  with  the  duty  of  en- 
forcing the  provisions  of  tbe  Act  of  1884.  It 
was  made  tbe  duty  of  that  board  to  cause  to  be 
removed  from  the  surface  of  the  streets,  and 
put  and  maintained  under  ground,  wherever 
practicable,  all  electrical  wirea  and  cables,  so 
oa  to  enable  and  require  all  duly  authorized 
companies  operating  the  same  to  transact  their 
bualnesa  with  under-ground  oonducton,  wber«- 
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erer  pncticable.  All  mibwsys  fnr  uuder- 
grooDd  coDduclon  of  sleclrlclty  were  required 
to  tw  built  under  the  dlrecdon  and  control  of 
that  board,  and  no  electrical  vires  or  cables 
were  lo  be  allowed  above  tbe  surface  of  tbe 
■tieels  wltiiout  the  permiBaion  of  tbe  board. 
CommiadoQcre  were  duly  appointed  under  t^at 
Act,  Bud  in  IdSR,  tbe  ConsoHdated  Telegraph 
A  Electrical  Subway  Company  of  New  York 
bavtng  been  incorporated  unaer  the  laws  of 
thU  State,  tbe  commisdouers  entered  into  a 


wava  for  tbe  electrical  conduciora.  tbe  subway 
to  be  coDstructed  in  all  respecta  auliject  to  tbe 
kpproral  of  tbe  comtulaaloDen.  It  waaalao 
provided  in  the  contract  that  a]l  corporatlona 
owning  and  opaating  electrical  wirea  above 
the  atreeta  abonld  have  the  right  to  place  them 
in  tbe  aabwaya,  trader  certain  condilioDa  sped- 
fled.  In  1887  lbs  Legislature  enacted  chapter 
716,  entitled  "An  Act  In  Relation  to  Electrical 
Conductors  In  the  City  of  New  Tork."  By 
that  Act  the  a^eement  made  between  the  sub- 
wav  commiaaionerB  and  tbe  Coq solid ated 
Telegraph  &  Eleclricsl  Subway  Cotnpaoj, 
above  referred  to,  was  ratified  and  confinned; 
and  the  Act  provided  that  whenever,  in  the 
opinion  of  tbe  board  of  eleclrical  control  con- 
stituted by  that  Act,  sufficient  conduits  or  sub- 
ways under  ground  aball  have  been  made 
ready,  tbe  board  shall  notify  tbe  owuers  or 
operaioia  of  tbe  eleclrical  conductors  above 
ground  In  auch  streets  or  locality  to  make  aucb 
eleclrical  connections  in  such  under-ground 
conduits  or  subways  as  shall  be  determined  by 
Ihe  board,  and  to  remove  their  poles  and  wires 
from  tbe  street  within  ninety  days  after  such 
nntice.  Tbia  provision  was  made  a  police  re^ 
ulation  In  and  tor  tbe  City  of  New  York,  and, 
la  case  It  was  not  complied  with  by  the  tele- 
graph and  other  compaoiea  referred  to,  it  was 
made  tbe  duty  of  the  commlBstoner  of  public 
works  to  cause  the  polea,  wires,  et«„  to  be  re- 
moved forthwith  by  the  bureau  of  Incnm- 
brances,  upon  tbe  written  order  of  the  mayor 
to  that  effect.  Subways  having  been  con- 
structed In  cerlain  of  tbe  streets  of  the  dtv  of 
New  Tork,  by  Ihe  Consolidated  Telegraph  Ss 
Electrical  Subway  Company,  under  the  super- 
vision and  with  the  approval  of  the  board  of  elec- 
trical control,  notice  was  given  to  the  plaintiff, 
aa  provided  tn  the  Act.  to  remove  ite  poles  and 
wires  from  tbe  streets,  and  place  Its  electrical 
conductors  in  such  subways.  Having  refused 
to  comply  with  such  notice,  and  with  the  pro- 
viaiona  of  the  Act,  the  coinmiHsIoner  of  public 
works  of  the  ctt^  caused  tbe  poles  to  be  cut 
down,  and  the  wires  to  be  removed  from  tbe 
alreeti,  and  this  is  what  the  plaintill  complaiua 
of. 

Its  propert7  waa  not  taken  for  public  use. 
It  waa  elmply  removed  from  the  streets,  where 
It  bad  become  a  nnisance,  and  the  public  au- 
tboritlea  had  tbe  aaroe  i^bt  to  remove  it  from 
the  atreeta,  dtdog  no  nnneceaeary  damage,  that 
It  bad  to  rraaove  any  other  incumbrance  tbere- 
from.  After  tbe  passage  of  tbe  Acts  referred 
to,  and  tbe  hnildlng  of  the  subways,  and  tbe 
notice  to  the  plalnUff,  it  had  no  right  longer  to 
maintain  its  poles  and  wires  above  the  surface 
of  tbe  streets.  They  were  then  there  without 
authority,  and  thus  became  a  nuisance,  and 
I3I..R.  A. 


bence  the  public  officials  had  the  right  to  re- 
move them.  It  is  quite  true  that  tbe  i>lainlltt 
could  not  remove  its  electrical  conductors  Into 
Ihe  subways  without  some  expense,  but  (he 
same  Is  true  of  railroad*  occupying  streets. 
They  cannot  cbBOge  from  one  style  of  rail  to 
anolber.  nor  from  one  place  In  the  street  to  an- 
other, DOT  make  a  change  of  grade  without  ■ 
considerable  expense;  and  yet  tbe  mere  fact 
that  tbey  are  subjected  to  eipense  is  no  answer 
to  the  ngbt  of  tbe  public.  In  pursuance  of  law, 
to  require  them  to  comply  with  the  prescribea 
regulationB.  If  the  authority  did  not  others 
wfee  eslst  to  require  these  polea  and  wires  to 
be  removed  from  tbe  streets,  Itcould  be  found 
In  section  B  of  the  Act  of  1848,  in  which  is  con- 
taioed  tbe  authority  to  construct  telegraphic 
lines  upon  public  roads  and  highways,  with 
the  proviso  that  the  same  shall  not  be  "so  con- 
Btmcted  aa  to  Incommode  tbe  public  use  of 
such  roads  or  highways."  Who  shall  Judge 
whether  they  Incommode  the  public  use  of  the 
streetsT  It  is  nnqueationed  that  they  do,  and 
the  Legislature  has  determined  that  fact,  and 
when  the  plaintiff  maiDlalDed  iti  wirea  and 
polea  In  the  streets  in  such  a  manner  as  to  In- 
commode tbe  public  use  of  the  streets,  the  Leg> 
islature  bad  tbe  right  to  provide  that  they 
should  put  them  noder  the  streets,  so  ihat  tbe 
streets  above  the  surface  could  l>e  devoted  lo 
the  public  uses  (or  which  they  were  Intended. 
The  plaintiff  seeks  to  strengthen  its  position,  in 
reference  lo  tbe  use  of  the  streets  of  the  City 
of  New  Torfc,  under  the  laws  of  the  United 
States,  to  which  we  will  make  brief  reference. 
It  is  provided  in  section  S2fl3  of  the  Revised 
Statutes  of  the  United  States  that  "any  tele- 
graph company  now  organized,  or  whicb  may 
hereafter  be  organized,  under  the  laws  of  any 
State,  shall  have  tbe  right  to  construct,  main- 
lain,  and  operate  lines  of  telegraph  through 
and  over  any  porlion  of  the  public  domain  of 
the  United  States,  over  and  alongany  of  the  mil- 
itary or  poBl-roads  of  the  United  Stales,  wbicfa 
have  be^,  or  may  hereafter  be,  declared  such 
by  law,  and  over,  under,  or  across  the  naviga- 
ble streams  or  waters  of  the  United  SUtes;  but 
such  lines  of  telegraph  shall  be  so  constructed 
and  maintained  as  not  to  obetruct  the  naviga- 
tion of  such  streams  and  waters,  or  interfere 
with  tbe  ordinary  travel  on  such  military  or 
post  roads."  Section  6268  provides  that,  "be- 
fore any  telegraph  company  shall  eieroiseany 
of  tbe  powers  or  privilegea  conferred  by  law, 
such  company  shall  file  their  written  accept- 
ance with  tbe  postmaster  general  of  tbe  re- 
strictions and  obligations  required  by  law." 
Section  8994  provides  that  all  tbe  letter-carrier 
routes  established  in  any  dtyor  town  for  the 
colleclion  and  delivery  of  mail  matter  are 
post-roadsj  and  by  tbe  Act  approved  Maroh  1, 
1884,  It  Is  enacted  that  "all  public  roads  and 
highways,  while  kept  up  and  maintained  as 
Buch,  are  hereby  declared  to  be  post-routes." 
The  plaintiff  fifed  the  wrlllen  acceptance  with 
tbe  postmaster  general  required  by  section 
6268.  The  precise  scope  and  range  of  opera- 
tion of  these  sections  within  a  State  are  not 
Suite  apparent,  and  cannot  be  easily  defined. 
<ut  this  much,  at  least,  must  be  true,  that  un- 
der them  no  telegraph  company  could  inter- 
fere with  Ihe  UBBof  tbestreeta  and  blghwftya 
of  tbe  State,  except  under   regulations   pre- 
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■ciibed  for  the  cxnitrol  of  lU  tdegnph  com- 
pAoiea  witbia  tbe  Biate,  doc  could  such  com- 
psDies  ioierfere  with  nreets  and  btgbwaya  Id 
tbe  Btite  so  u  Diateriallj  to  impair  their  uae- 
fulnen  ■•  ordinary  UghwayB.  Nor  could 
Ihme  coDKresBioDBi  Act*  deprive  tbe  State  of 
its  cootroToTer  Ita  hiebways,  and  its  right  to 
regulate  their  use,  unaer  the  police  power,  for 
the  public  welfare.  Tbe  laws  of  CongreBs  are 
pertectlv  satisflcd  \ij  the  permlssIoQ  grauted 
to  the  plaintiff,  of  whtcb  it  is  perrectlyfeadble 
for  It  to  avail  itself,  to  place  its  electrical  cod- 
ducton  io  tbe  aubwaya  constructed  beneath 
tbe  surface  of  the  streets.  We  have  carefully 
■crutlDlzed  the  coctract  ectered  iato  by  the 
board  of  electrical  coDtrol  with  tbe  defendant, 
tbe  CoDsoIidated  Telegrapb  &  Electrical  Bub- 


power  of  tbe  Legislature  to  authorize  Bucb  a 
CODtract,  and  to  conflrnt  it  wbeu  made,  Is  tie- 
yond  doubt  These  Acts  of  1B84,  18dS,  aDd 
1887  have  becD  noder  oonslderatioD  Id  several 
cases,  and  have  uniformly  been  upheld  and  en- 
forced. Peoptt  T.  Soumt,  107  N.  Y.  B93,  10 
CeoU  Bep.  4S7,  14  Daly,  1S4:  United  Stattt 
laum.  Oa.  V.  Bet*.  IB  N^  T.  a  R.  888;  Ont- 
ttd  Stata  JUum.  Co.  t.  Grant,  SO  Hud,  28S; 
Weattrn  U.  Tekg.  Oo.  v.  N«w  York.  88  Ped.  Rep. 
652,  opiDloD  by  Wallace,  J.,  in  United  States 
circuit  court,  8  L.  B.  A.  440,  9  laten.  Ctom. 
Bep.B88. 

We  are  therefore  of  opiDloD  that  tbe  Jtidg- 
wttnt  thotUd  U  afflrmtd,  with  cost*. 

All  conctir. 


Laura    WOODEN,  Betpt., 

WESTERN   NEW    YORK  4  PENHSYL- 
TANIA  R.  CO.,  Appt. 

( N.T, ) 


otapenoois  not  auSdent  to  pierent  Uum 

tauanoe  ot  Vba  aotioD  m  tbe  8tat«  where  tlM 
-H  tboatatuM  are  other- 


S.  Hm  plalntur  la  Ml  BcUoB  to  n 
(Uuuww  fbr  tbe  bMieflt  of  tboM  In- 
Joredbj  ths  B«vUc*'>t  kUUnf  of  aper- 
aon  which  Is  lAOtidhtoutBldeaf  theBtate  wbera 
the  aooldeDt  oootuted  In  tbe  oourts  of  a  Stat* 
which  enforoe  the  Uabllltrbecanaeof  tbesftnl- 
larltr  of  Ita  etatntes  to  Aoa*  of  the  former  Slat*, 
muatbetbepenondeitsiiated  by  theauUnteaof 
the  State  where  the  taiurr  ooonrrad. 

S.  TbafiMttlMttbett 


n  the  former  Stale;  but  the  amonat  that  can  b 
I  will  be  soyerMd  by  the  mfort.  a 
w  the  kllUnf  was  done  by  one  of  It 
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APPEAL  by  defendant  from  a  Judgmeut  of 
the  General  Term  of  tbe  Superior  Court  of 
Buffalo  OTerrullug  a  demurrerto  Ibe  complaint 
Id  an  action  brought  to  recorer  damagm  for 
personal  luJuriM  reauldng  in  death  and  alleged 
to  have  beeo  caused  by  defendant's  negll- 
geoce.    Affirmed. 

The  facta  tuffli^ntlr  appear  In  the  opinion. 
■  Mr.  John  O.BIilDnm.  for  appellaDl: 

Tbe  death  of  tbe  plaintiiPa  hnsband  having 
occurred  In  Pennsylvania  an  action  will  only 
lie  io  this  Slatf  it  tbe  le^ilBtlon  of  Pennsyl- 
vania Impoeea  a  liability  for  negligently  caus- 
ing the  death  of  a  person  siinilar  to  the  liabil- 
ity imposed  by  tbe  Statute  of  thta  State. 

LftoiMTd  T.  Cdtimbia  Steam  Nav.  Co,  84  N. 
T.  48;  IMmoite  v.  JJmb  York,  L.  B.AW.B. 
Oo.  88  N.  Y.  877. 

It  was  Incnmbeut  npOD  the  plaintUt  to  allege 


IfOTM,— HTten  peraonot  reprea 


portv  man  hrtng  action. 
When  the  statute  of  a  State  arlTea  a  remedr  lor 
the  death  of  aperaon  ceuaed  by  the  nesllKence  of 
another,  and  provldea  tiiat  the  aotdoa  shall  be 
brouKht  b7  the  peiaonal  repreaeniallre  of  such 
deoeased  peraon,  the  pereoual  lepieaenlatlfe  ap- 
pointed In  aStaMOther  than  that  wherein  theAeath 
ooODired  mar  brlnv  auob  action  Id  the  courts  of 
the  BtMelnwhlobhewasao  appointed.  Dennlok 
V.  New  Jeiser  Oeot.  R.  Co.  US  U.  B.ll.MI.«d.<aaL 

WlMn  lex  fori  ntntrm. 

In  New  York  State  the  partTsufferlns  the  peoun- 
nuTloea  must  brJDRlthe  action.  This  relates  onlr  to 
tbe  form  of  the  remedy,  and  the  Iac  fori  KOTBmg 
In  all  matterareladnft  to  the  remedy  Itmlf .  Thorn- 
ton v.  Weetem  Beserve  Farmers  Ina.  Oo.  SI  Ph.  BSt; 
Dennlck  v.  New  Jersey  Cent.  B.  Co.  108  U.  S.  11.  24 
L.  ed.  48*;  Enlght  v.  Weal  Jersey  R.  Co.  10eFa.ESO; 
Lodge  T.  Fbelpa,  1  Jobna.  Caa.  UB;  Foaa  v.  Nutdnx. 
U  Orar,  lU. 

The  l«E  /nrl  jiovema  the  nature,  extent  and  ohar- 
aoter  of  remedl«e;  who  ahsU  be  proper  parties  to  a 
iult.  the  mode  of  prooedore  and  tbe  czeoution  of 
judgments.  These  macurs  are  regulated  solely 
ana  axcluslTtir  by  the  law  of  tbe  piacs  where  the 
ISL.  R  A. 


action  talnaUtutad.  Btory.  Oonfl.  L.  H  «,  m,  SSO, 
tsa. 

Queatloiia  as  to  who  ate  the  proper  parties  to 
suits  relate  rather  to  the  form  of  the  remedy  than 
to  the  rlghtand  merltof  the  claim,  and  are  there- 
foretobe  determloed  by  the  law  of  the  foruio. 
ElrUaod  t.  Lowe,  88  HISS.  1X8:  Drr  v.  Amory,  U 
Mas.  IK  Leonard  v.  Columbia  Steam  Sav.  Co.  B4 
N.  Y.  tS;  Gbloaso,  Su  L.  ft  N.  O,  B.  Co.  v.  Doyle,  « 
HlBB.  «TT.  8  Am.  ft  -Eng.  B.  R.  Oaa.  ITl;  Selma  a  Oo.  T. 
]:«oey.«)aa.l<B:  ^nkotthe United StatMV.Don. 
nally,  B3  IT.  a  a  PeL  Ml.  8  L.  ed.  ST4:  lloCleea  v. 
Burt,  S  Met.  1S8. 

The  coDBtruciJon  given  t>y  the  oouits  of  another 
Slate  to  tbe  stalutce  of  that  State  should  control  Id 
the  crltmnali  of  a  alster  Slate.  Jeasup  T.Clame(rIe,{0 
N.Y.4U.10  N.Y.Week  Dig.  UO;  Hunt  v.  Hunt, 
n  N.  T.  nt;  Hoyt  v.  Sheldon,  8  Boaw.  NT,  B  Boaw. 

m. 

In  determining  the  Interpiatatlon  to  be  plaoed 
upon  a  statute.  It  la  important  to  asoertaln  whether 
the  courtsof  the  enacting  State  have  oonaidered  tbe 
subject  and  the  coDstrootton  which  haa  been 
placed  upon  It.  Ordlosrlly  the  Oonrta  of  a  alater 
State  would  feel  bound  to  respectttae  decision  thus 
made  and  should  not  reoonsider  tbe  subject.  This 
course  hss  been  lubatantlally  pursued  In  the  stale 
and  federal  oonrta.  and  any  other  rule  would  lead 
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sad  prore  a  sUtatory  rleht  fn  FeniuTlTuU  to 
niAfDtAin  tblB  action  afmllai  to  the  aiaintoiy 
right  Id  Ibis  State. 

Dtbevaita  ▼.  iAw .  York,  L.  E.  S  W.  B.  Oo. 
tupra. 

It  tbe  PenDBylTanla  Btatnte  l«  etmilai  In  lu 
import  and  cbaracter  to  our  Statute  then  only 
the  executor  or  adminiitrator  of  the  decedent 
can  maiatain  tbi*  action. 

Code  dr.  Proc.  %  1«09. 

Plaintiff  most  ihaw  byclearandnnequiTO- 
cal  alle^tioDg  her  right  to  maintain  thia  action 
in  the  capacity  In  which  abe  bring*  it. 

Clark  V.  DiOm.  97  N.  T.  870. 

The  widow  of  the  decedent  cannot  intJotafn 
an  action  of  thi*  natnn  in  this  Biale  though 
■be  may  be  the  partr  dedgnaled  by  the  Pana- 
■ylvania  Statute,  and  Van  oourt  bolda  that  the 
complaint  mfflciently  tbows  thia. 

If  ibe  action  can  b«  mainlained  at  all,  the 
Uxfori  must  goTem  ai  to  the  proper  puty  to 
bring  the  ■ait. 

The  cause  of  action  created  by  these  Statcktes 
is  an  entirely  new  one;  the  Btatule  in  each 
State  ia  Its  onjdnal  source. 

B»eerteh  v.  KtiiU,  W  N.  T.  966. 

Tbeie  are  two  poarible  views  of  flnt  import- 
ance wbicb  may  be  talien;  (1)  that  tb'e  desig- 
nation of  tlteparly  to  bring  the  action  is  an  in- 
tegral part  of  the  rigbt  created  hy  the  Blatote, 
or  (3)  that  tt  is  a  matter  pert^mng  merelv  to 
tbe  remedy,  the  right  created  being  vestea  in 
tbebenefldarles  named. 

If  tbe  fint  view  be  the  true  one  and  tbe  rf^t 


of  action  la  given  to  tbe  widow,  tbongb  the  re- 
covery  la  for  the  benefit  of  herself  and  rlilt 
dren,  we  do  not  tee  how  she  can  enforce  It  in 
a  8lale  whoae  legation  gives  the  right  of  u> 
tlon  to  tbe  executor  or  administrator. 

ITsAm- V.  (f^t  J«^  ff.O).  4  L.  R.  A.  H1.1SS 
Pa.  aoa,  41  Am.  ft  ^g.  R.  R.  Csa.  608,  nots. 

If  tbe  view  that  Ibe  designailon  of  tlie  par^ 
to  bring  the  suit  for  the  beneficiaries  is  a  mat- 
ter pertaining  to  the  remedy  merely  be  deemed 
to  be  tbe  true  one,  then  it  would  eeein  to  fol- 
low that  tbe  Ux  fcH  mnsi  govern  and  this  no- 
tlon  should  bave  been  brought  by  tbe  plaintiff 
In  ber  capacity  u  admlnistntrix. 

WMIford  V.  Panama  £.  &.  98  N.  T.  466; 
Story,  Confl.L.gS«8,IH16«f«w./  Wharton, 
Confl.  L-gnOi  atotumant.  Brie B.  Q>.  Via. 
Y.  42B;  ^ndrswf  V.  BerrM.  4  Oow.  006.  note 
10;  BarJeof  UniUd  Statu  v.  Dmnaliv,  SS  TT. 
S.  8  Pet.  873,  8  L.  ed.  978;  Smith  v.  $pinetbt, 
SJohna.  196. 

In  ODT  Bute  tbe  recovery  la  limited  to  tho 
pecuniary  damages  resulting  from  the  deced- 
ent's death,  not  exceeding  $0,000.  whilst  the 
recover?  in  Pennsylvsnia  is  unlimited. 

This  Is  such  a  radical  dlfTerence  that  the  two 
Btatutea  cannot  be  said  to  be  similar  witbln  the 
meaning  of  Leonard  v.  Oolvmbia  Sltam  Ifav.  C». 
84  N.  T.  48. 

Aih  V.  BaUtmore  R.  Oo.  m  Hd.  144;  Bt. 
Louit,  I.  M.  tt  8.  B.  do.  V,  3/eOormiek,  71 
Tex.  660;  MeCarthyy.  Chicago,  B.  J.  A  P.  B. 
Co.  18  Ean.  46;  Vawttr  v.  Mitttmri Pae.  B.Oo. 
34  Mo.  679;  Anuv.  Sew  York  dJf.  B.  B.  Gt. 


to  ooDf  usion,  opevata  Injarlontlr,  tn  manr  ranra. 
and  would  be  m  dlraot  hoaHlltr  to  the  oomltr 
whloh  Is  doe  to  the  anthorlty  whtoh  It  oonfened 
upon  tike  lawTnllr  oonatttalad  trlbnnaJsotaaoT- 
eretarn  State.    J«Mup  v.  Chrnetls.  MqMM. 

The  ttatutes  trlvlnaao  action  fordanaKtaramlt- 
Inc  from  death  caused  br  cuIpabJa  nefHsence  do 
notappirwbera  ihe  InJuTTiraB  committed  Id  ao- 
otlier  Bute,  mileas  it  Is  proved  that  the  laws  of  that 
State  were  stanUarlncharaater  wltb  thelawofthe 
State  where  tbe  aotlon  is  Inwucht  Whltfard  v. 
Panama  B.  Co.  a  N.  T.  415;  Beach  v.  Bar  Bute  B. 
&  Co. «  Barti.  UK  CrowlB7  v,  Panama  B.  do.  U. 
«■  HoDonald  V.  tblK»7.  n  M.  T.  ttT. 

Aotlona for  damageetomuains  death  ancna- 
tloiia  of  Biatute.  SWalt,Aot.*Ils(.tTl;>!niomp. 
Vtg.iXt*,noU. 

Ova  sUtutei  giving  a  Ti«bt  of  action  In  suoh 
oases  b»Te  no  eitraterrHorlal  etreot,Dor  oan  our 
court!  iDfer  or  presume  that  a  stmlUar  statute 
•xMs  In  tbe  State  or  oounlrr  wbere  the  death  was 
eauted  and  oocurred.  Tbe  only  pcesuinptJan  ttiai 
ean  be  tndulsred  Is  that  tlie  common  lav  exUts 
there.  Wbltford  v.  Panama  E.  Co..  Oovler  v. 
Panama  R.  Oo.  and  Deanh  r.  Bar  Biate  Steamboat 
Co.  supra;  HoDonald  v.  UsUorr,  77  N.  T.  US;  Leon- 
ard v.  OolumblB  Bleam  Nav.  Co.  Si  H.  T.  iB;  WKcoi 
Sflver  Rau  Co.  v.  Gieen.  B  Ban,  aiT;  White  v. 
Raapp,  4T  brb.  USh  Holmee  v.  Brouxhton.  10 
Weod.  TBI  Harris  v.  White,  HI  N.  T.  GBi;  Van  Voor- 
bls  V.  Brlntnall,  K  S.  Y.  18:  People  V.  Chase,  £B 
Bun.  nO;  Abell  t.  DoubIbm,  i  Denlo,  SCBi  Stan- 
V.  Peck.  1  Hill,  Z70. 

Xhe  doctrine  that  an  aotlon  will  lie  wben  the 
oommonlaw  or  the  statutes  of  different  Staceeor 
oountilea  oorreapondls  lusUlned  b;  numerous  au- 
thoritiea.  UadraM  v.  Wllles,  8  Bam.  »  Aid.  S98; 
Ifelaii  V.  Duke  de  TltDamee,  1  Bot.  A  F.  taS;  Hottm 
V.  FWirlsas,!  Cowp.  110.  E  Smith,  Lead.  Cas.  »th  Am. 
ed.  W3;  Bhipp  t.  MoCraw.  T  N.  a  «3;  Wall  r.  Hot- 
klna,XrN.aiTriBtoutv.  WooiLlBlaokf.  7L 
I8I4.R.  A. 


Bool  portv  tn  tntsrett  mult  britw  ntIL 
The  Immediate  and  In  some  reapeots  the  moat  Im- 
portant ooDsequaooe  of  the  rule  that  "everr  action 
must  be  imieeouted  In  ibe  name  of  the  ml  par^ 
hi  Interest,"  Is  this:  Whenever  a  thing  In  aotlon  Ja 
asilgnalde,  tbe  as^gnee  thereof  mnM sue  upon  Ittn 


a  penon  expremly  authorised  br  statute,  mar  sue. 
without  Joining  with  hfm  the  peieon  for  whoee  ben- 
efit the  Botlm  la  Koseeuted.  N.  T.  Oodet^v.Proe. 
lUR. 

netoima'Olianoerrpraetloels  nowadoptedsa 
to  makhur  parties.  Wallaoa  v.  Baton.  B  How.  Ft. 
Vk.  Hoilenbeok  t.  Tan  Valkenbotsh,  Id.lSC  Toon- 
bt9T.CbIlds,17N.Y.BSl. 

An  action  Is  properly  brought  m  the  name  by 
wbloh  the  party  Is  geaerallr  known.  Cooper  r> 
Burr,  U  Barb,  g, 

ituIeoDVcmln;  Ui«  turotoaMMtvortMnostaactlafL 
The  rulee  of  the  common  law  mil  determine  the 
survivability  of  aotlona  for  torts,  except  where  the 
law  has  been  specially  modlfledorohanged  by  sUt-_ 
ute.  Tbe  whole  aoope  and  dealgnof  the  statute  is' 
to  extend  a  remedy  already  accrued,  to  tbe  repie- 
■entatlves  of  a  deceased  paztr,  and  provida  for  the 
survival  only  of  an  existing  cause  at  aoUon.  HeRO- 
rloh  V.  Keddie.  <»  N.  T.  SSI,  «& 

The  qualities  Of  asslgnalilllty  and  surrlrabiUty 
are  tests  of  each  other,  and  have  been  daclsTed  by 
the  oourt  of  appeals  to  be  convertible  terms.  Hlaka 
V.  Oriswold,  B  Cent.  Hep.  771,  IM  N.  Y.  (na.  tnt. 

The  BfslgnablUty  anil  survlvHbUIiy  of  Ihlugs  in 
action  have  froQUOntly  tieen  held  to  be  convertible 
terms,  and  perhaps  fumtsh  as  clear  and  Intelllg-lble 
a  rule  to  determine  what  Injuries  to  property  rights 
or  Interests  survive,  as  tt  Is  possible  to  lay  down. 
HegerlehT  SediIlB.teH.  T.KB, 


Hkw  Tobx  CouitT  or  AmAiA. 


8  New  £Dg.  Rep.r408,  143  Mua.  801;  ffBtmg 
T.  iVnii  Tork  I  Jf.  B.  B.  Co.  (R  I.)  48  Am. 
&  Eog.  H.  B.  Cu.  SO:  ZA«  .<UMbi,  180  U.  B. 
801,  m  L.  ed.  928. 

Mr.  H»rlow  C.  CnrtlBai  far  respoodent: 

The  Stataie*  of  tbe  State  of  Peunaylvania 
have  created  a  c&um  of  acUoD  Id  fav(«  of  th« 
widow,  as  tniBlee  for  tlie  benefit  of  heiaetf  and 
of  ihe  cbildren  of  bet  deceased  haabamd,  when- 
ever  tbe  death  of  aald  huaband  aball  hav«  been 
occadooed  by  nnlawfnl  violence  or  negUgenoe, 
ibe  procredB  to  be  distributed  when  lecoveied, 
as  In  cases  of  iiilfstacf . 

Evjttingflon  di  B.  T.  B.  Go.  r.  I>eelcar,  64 
Pa.  419. 

A  CBose  of  action  for  wroogfull;  causlugthe 
death  of  a  peraDn,  accroing  and  given  by  the 
'  statute  of  one  State  or  couotrj,  may  be  en- 
forced in  sDV  olber  State  or  connlry  where  ]u- 
lisdictioii  01  the  parties  can  be  obtained,  pro- 
vided that  tbe  laws  of  both  countries  corres- 
pond or  substantially  concur  In  giving  a  right 
of  action  for  the  injury  complained  or. 

lM>nani\. Columbia ^eamlfav.Ch.  84  N.  T. 
48;  Denniek  v.  New  Jertey  Otni.  R.  Co.  108  U. 
8.  11,  26  li.' tA.  iS»;Siallkneelii  v.  Pmntyl- 
vania  B.  Oo.  18  Hun,  451;  Bunu  t.  Oraitd 
Bapidt  dil.R.Co.  13  West  Bep.  688, 113  Ind. 
169:  McDonald  v.  Malion,  77  S.  T.  546;  De- 
bevoim  v.  JVetii  Tork,  L.  E.  i&  W.  B.  Oo.  98  N. 
T.  877;  Enig/it  v.  Wett  Jenty  B  Co.  108  Pa. 
260;  Whiiford  v.  Panama  B.  Oo.  33  N.  T.  465; 
BeaeA  v.  B<^  StaU  S.  3.  Co.  SO  Baib.  488; 
OroTiley  v.  Panama  B  Co.  SO  Barb.  80. 

Wbure^a  cause  of  action  given  by  a  foreign 
statule  is  transitory,  and  there  is  an  existing 
statute  in  thli  State  to  tbe  same  general  pnr- 
port,  an  action  to  recover  on  such  cause  of  ac- 
tion may  be  maintained  In  a  court  of  this 
State. 

Cavanagh  v.  Ocean  Steam  JVae.  Co.  19  N.  T. 
Civ.  Proc.  391 :  EoMiuon  v.  Oeear^  Steam  Nat. 
Co.  2L.R.  A.  686,  112  N.  Y.  821, 10  N.  T. 
av.  Ppoo.  265;  T/i«  Harriebarg  v.  Bickardt. 
119  D.  S.  199,  80  L.  ed.  858;  McDonald  \. 
Mailory,  11  Bf.  Y.  546;  Leonard  v.  Columbia 
Steam  A'as.  Co.  84  N.  Y.  48. 

Comity  will  enforce  rights  not  In  their  nat- 
ure local  and  not  contrary  to  the  policy  of  the 
government  of  tbe  tribunal,  no  matter  where 
arising,  and  without  regard  to  wbethertbey  are 
ot  common-law  or  statutory  origin. 

Ueher  v.  Weet  Jertey  R.  Oo.  i  L.'R.  A.  2fll, 
126  Pa.  208;  Patton  v.  PiUAurgh.  0.  it  St.  L. 
R.  a>.9«Pa.  169;  Snightv.WeitJertyB.  Co. 
108  Pa.  S50. 

Wherever  by  either  tbe  common  law  or  the 
sCaute  law  of  a  State,  a  right  of  action  baa 
become  fixed,  and  a  legal  liability  incurred, 
that  liabllft;  maf  be  enforced,  and  the  righlof 
action  pursued  m  any  court  which  has  loris- 
diciion  of  such  matters,  and  can  obtain  juris- 
dicilon  of  the  pariies. 

Denniek  v.  Sea  Jtrug  Cent.  B.  Oo.  108  C. 
8. 11,  26  L.  ed.  439. 

Tbe  cause  of  action  arose  where  tbe  tort  was 
committed  which  caused  tbe  death.  The  de- 
ddooa  ot  the  Penn^lvaniaconrts  and  the  pm- 
Tlsiona  of  the  Pennsylvania  aiatutes  are  the 
laws  govemlng  this  cause  of  action,  to  enforce 
tbe  remedy  given  by  tbe  Pennsylvania  siat- 


ntoie,  80 N.  Y,  440;  BoUntony.  Oeeanie Steam 
Nav.  O.  S  L.  R.  A.  686,  112  N.  Y.  321;  Leo»- 
ard  V.  QHumbia  Steam  Nav.  Co.  tupra;  Fon- 
dnertter  v.  Nev  Tork  dN.  B.  B.  Co.  37  Barb. 
244;  Oavinagh  v.  Oeean  Steam  Nav.  Co.  tupra. 
The  statutes  of  the  States  of  New  York  and 
Penney  Ivania  In  regard  to  such  acHons  are  cer- 
tainly of  dmllar  import  and  character,  and  tha 
dmllitrity  is  aucb  aa  t ••-—■—  •■- >- 


D  anthwlze  the  oonclii- 


ciples  and  possess  the  tame  general  atlriDn 
and  purpose  and  aim. 

BockM  V.  BanmOe  Borough.  9SVn.  IBS;  Hege- 
rieh  T.  Seddit.  99  N.  Y.  267;  Diekini  v.  Nea 
Tork  Cent.  B.  Co.  2S  TS.  T.  158;  Tertore  v. 
WittnaU,  le  How.  Pr.  8. 

Abs^^uce.  In  the  foreign  Statute  ot  Limila- 
tiOD,  as  to  amount  of  damages  recoveraUe  for 
death  caused  t^  negligence  Is  not  a  diaslmi- 

Denniei  t.  New  Jeney  OenL  R.  Co.  108  IT. 
B.  11,  SO  Ll  ed.  439. 


This  appeal  Is  from  an  Interlocutory  Judg- 
_ient  overruling  a  demumr  and  determining 
that  the  com^dnt  assailed  staled  a  good  cause 


of  action.  That  pleading  aUegi'd  that  tbe 
phdnllS  was  and  is  a  lesldent  of  Ibis  State,  and 
the  defendant  a  corporation  created  and  eiist- 
infc  under  our  laws.  The  contest  thns  is  be- 
tween a  resident  individual  and  a  domestic  cor- 
poration. The  latter  owned  and  operated  a 
line  of  railroad  extending  beyond  oui  bound- 
aries into  tbe  adjoining  State  of  Pennsylvania, 
and  the  complaint  alleged  that  In  that  State 
the  plaintiff's  husband  was  killed  by  the  neg- 
ligence of  the  defendant  Company.  The  com* 
□bint  further  averred  that  tbe  statutes  of  that 
State  gave  a  right  ot  action  for  the  injury  bub- 
tainecT  by  the  widow  and  children;  that  tbe 
remedy  could  be  enforced  In  the  name  ot  tbe 
former  as  plniotJft,  but  for  berown  benefit  and 
that  of  tbe  cliildren;  and  that  such  Statute  was 
of  similar  import  to  that  existing  In  our  own 
Jurisdiction,  Jiidgnient,was  thereupon  demand- 
ed for  damages  m  the  som  of  |£H),000.  The 
demurrer  interposed  raised  two  objections: 
firit,  that  the  statutes  of  Ihe  two  States  were 
not  similar,  but  different;  and  leeond,  that  the 
action  could  not  be  maintained  here  in  the 
name  of  the  widow,  but  only  in  that  ot  an  exec- 
utor or  administrator  of  tbe  deceased;  and  tbe 
final  result  sought  to  be  established  was  that 
the  widow  could  not  maintain  an  action  In  tbia 
State  becan.^c  that  is  coniraiy  to  our  Statute, 
and  that  the  administratrix  could  not  beceuae 
that  is  contrsrv  to  the  Pennsylvania  Statute; 
and  so  there  Is  no  remedy  whatever  In  our 
jurisdiction. 

Certain  propaslilons  essentisl  to  tbe  inquiry 
before  us  Lave  been  explicitly  determined  In 
McDonald  v.  MaUory,  77  N.  Y.  648,  and  need 
no  oilier  citation  for  their  support.  Tbal  case 
held  that  the  liability  of  a  person  for  his  acta, 
whether  wrongful  or  oeirllgent,  depends  in  gen- 
eral upon  the  law  of  tbe  place  in  wbich  tha 
acts  were  committed;  that  actions  for  Injuries 
to  the  person  in  anoi  her  State  are  sustained  here 
without  proof  of  tbe  lex  loci,  because  they  ara 
peimitiea  by  the  common  law  which  Is  pre- 
sumed to  exist  In  the  foreign  State;  that  such 


ISM. 


WooDmt  1 
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pRsumptkni  doe«  not  ailw  where  tbe  right  of 
acUon  aepends  upon  s  itaEute  vhich  oonien  It; 
and  tbat  In  aach  caw  tlie  acdoD  can  0DI7  be 
nuintained  bere  by  proof  that  tbe  stalntea  of 
tbe  Stale  in  which  the  iajary  occurred  give  tlie 
right  of  action,  and  are  glmilfar  lo  our  own. 
Upon  ilie  queetioD  of  dmilarity  we  iiave  alsn 
held  that  the  two  Biatutes  need  not  be  Idealicat 
la  their  terma,  or  precisely  alike,  but  It  la 
enough  If  thev  are  ol  limilar  Import  and  char- 
acter, foandedupoQ  theaame  principle,  and  pos- 
sessing the  same  general  attributes.  Leonard 
V.  CM umKa  Stttm  Nm.  Oo.  84  N.  Y.  6S.  It  is 
quite  evident  that  tbe  two  Statutes  are  of  similar 
Import.  TheyaiefonndedDpon thesame  prin- 
ciple, are  aimed  at  the  tame  «vll,  construct  the 
same  sort  or  kind  of  action,  and  Bive  il  for  the 
Iwneflt  of  the  same  class  of  Individuals.  In 
both  tbe  utler  failure  of  redress  atcommon  law 
irbere  tiie  infarj  ended  In  deatb  was  tbe  In- 

Justice  for  which  a  remedy  was  enacted;  and 
D  both  the  new  action  was  given  for  the 
benefit  of  tbose  who  bad  suffered  an  Injury  as 
the  consequence  of  the  wrong.  This  funda- 
mental agreement  In  the  main  and  aabstandal 
characterislica  of  the  two  Statutes  la  not  affect- 
ed by  tbe  differences  of  detail  which  the  de- 


tbe  only  person  who  can  maintain  it,  is  tbe 
widow;  while  by  our  law  tbe  right  of  action  is 

e'veu  to  the  executor  or  administrator.  Bui  it 
nven  lo  the  latter  not  in  his  broad  represen- 
tative characier,  but  solely  as  tmslee,  in  a  case 
like  the  present,  for  the  widow  and  children. 
Hegerieh  v.  Eeddie,  99  N.  T.  867.  It  is  not  a 
riebt  -which  survives  to  tbe  personal  represen- 
tatives, but  a  right  created  anew.  The  real 
parties  In  interest, —those  whose  in]ury  is  re- 
dressed, whose  right  is  vindicated,  to  whom  all 
damagoi  go,— are  one  and  the  same  in  both 
forums.  If  the  formal  parties  are  different, 
the  siibsCnniial  and  real  parlies  are  identical, 
and  Ihs  difference  In  the  trustee  appointed  by 
tbe  law  to  represent  their  right  b  not  such  s 
difference  as  to  bar  our  tribunals  from  their  1u- 
risdlction,  or  make  the  two  Statutes  dissimilar 
under  the  rule. 

.  It  is  cluimed,  however,  that,  even  in  that 
event,  the  rijhi  of  action  accruing  In  the  place 
of  the  transaction  can  only  be  enforced  in  our 
Jurisdiction  under  our  remedial  forms,  and  so 
should  have  been  brought  by  the  plaintiff,  not 
as  widow,  but  as  administratrix,  to  which  office 
(be  bad  l>eco  appointed  in  this  State.  But  it 
must  not  be  forgotten  tbat  the  cause  of  action 
sued  upon  U  the  cause  of  action  given  by  the 
let  loci,  and  vindicated  hereajid  !□  our  tribunals 
upon  principles  of  comity.  Leonard  y.  Coium- 
bia  Sttam  Aao.  Co.  84  N.  T.  68,  mpra.  That 
Ciiuse  of  action  is  given  to  the  widow  in  her 
own  ri^bt  and  as  trustee  for  tbe  children,  and 
we  open  our  courts  lo  enforce  it  in  favor  of  the 
pncly  who  has  It,  and  not  to  establish  a  cause 
of  action  under  our  Statute  which  never  in  fact 
arose.  We  refer  to  the  Itafori,  and  measure  it 
by  and  compare  it  with  tbe  ialoe*.  Itblnk,  for 
two  reasons, — one,  that  tbe  party  defendant 
tnay  not  be  subjected  to  different  and  varying 
responslbllltlea;  and  tbe  otber,  that  we  m^ 
18  L.B.  A. 


know  that  we  are  not  lending  our  trlbnnalf  to 
enforce  a  right  which  we  do  not  recognize,  and 
wblch  is  against  our  own  public  policy;  and 
we  do  not  refer  to  our  law  as  creating  tbe  cause 
of  action  which  we  enforce.  It  is  tbe  cause  of 
action  created  and  arising  in  Pennsvtvanla 
which  our  tribunals  vindicate  upon  principles 
of  comity;  and,  therefore,  must  be  prosecuted 
here  in  the  name  of  tbe  party  to  whom  alona 
belongs  the  right  of  action;  and  that  rule  tho 
(Miurts  of  Pennsylvania  enforce  where  the  cause 
of  action  arises  here,  by  permiltinfc  it  to  be 
brought  by  the  executor  or  administrator  to 
wbom  by  our  law  the  right  Isgiven,  although 
not  bv  their  own.  Uther^.  WtstJerieyR.  Co. 
136  Ps.  207.  4  L.  R  A.  261. 

But  the  second  difference  relied  on  is  that  in 
Pennsylvania  there  la  no  restriction  upon  the 
amount  of  damages  which  may  be  recovered, 
while  in  our  State  they  cannot  exceed  (0,000. 
Tbat  restriction  pertains  to  the  remedy,  rather 
than  the  right.  Dtnnickir.  Wut  Jertey  Cent.  B. 
Co.  103  U.  S.  11.  26  L.  ed.  4SS.  It  is  a  lim- 
itation upon  tbe  discretion  of  the  Jniy  in  flxin; 
theamount  of  damages,  but  not  upon  the  right 
of  action,  or  its  inherent  elements  and  cbar- 
acter.  The  restriction  indicates  our  public 
policy 'as  to  the  extent  of  the  remedy,  and  the 
plaintiff  who  choosea  to  avail  herself  of  our  re- 
medial procnlure  must  submit  to  our  remedial 
limitations,  and  be  content  with  a  Judgment 
beyond  which  our  courts  cannot  go.  They 
cannot  exceed  It  in  a  case  arising  here,  and  no 
principle  of  comity  requires  them  to  enlarge 
the  remedy  which  the  plaintiff  voluntarilr 
seeks.  There  may  l)e  —there  very  possibly  la 
— an  exception  to  that  rule,  resting  upon  its 
own  peculiar  reasons,  In  a  case  where  the  de- 
fendant ia  not,  as  here,  a  domestic  corporation, 
formed  under  our  law,  and  so  entitled  to  the 
benefit  of  our  remedial  limitations,  but  is  a 
corporation  of  the  Slate  within  whose  Juris- 
diction the  cause  of  action  arose,  and  by  whose 
law  no  restrictfon  upon  the  amount  of  dam- 
ages ia  permitted  or  enacted.  We  do  not  de- 
cide tbat  question;  but  the  same  reasoning 
which  woulil  expose  such  a  corporation  to  the 
law  of  Its  own  Juinsdiction  would  serve  equal- 
ly to  Justify  tbe  right  of  the  domestic  corpora- 
tion to  be  protected  by  tbe  remedial  limilations 
of  its  Jurisdiction.  Tlie  difference  between 
the  two  Statutes,  therefore,  does  not  strictly 
affect  tbe  rule  of  damages,  but  rather  the  ex- 
tent of  damages;  and  that  extent,  as  limited  or 
uolimited,  does  not  enter  into  any  definition 
of  the  right  enforced,  or  the  cause  of  action 
permitted  to  i»  proeecuted;  and  so  the  causes 
of  action  In  the  two  forums  are  not  tbereby 
made  dissimilsr. 

These  views  lead  to  an  alfirmance  of  tbe  in- 
lerlocutory  judgment.  That  Judgment  thould 
be  affirmed,  with  costs,  but  with  leave  to  tbe 
defendant  to  withdraw  the  demurrer  and  plead 
anew  within  twenty  daysaf  ter  service  of  a  copy 
of  the  Judgment  entered  upon  filing  tbe  «wnt(- 
tituT,  and  upon  payment  of  the  costs  of  the 
action  from  tbe  Interpodlioii  of  the  demurrer  to 
that  date. 

All  concur. 


.:Jb.GOOglC 


HramooTA  Btthku  Coust. 


MINNESOTA  SUFREHE  OOnST 


PHtST   NATIONAL   BANK   of  Co"anDa. 
Hkh.,  Appt. 

^ Udd ( 
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coDtioli  tbe  dlspoelUOD  of  propert;  wlUiIn  oat 
JurMlotloD.  A  preletentlal  ooDrermnoe  ol 
propprtr  bere  Edtuate.  byooDtmot  nudebere. 
msr  be  avoided  under  Uiat  law,  not rlthatan (Unj 
tlie  nonrealdeiica  of  tbe  oreditar  pieferred. 


APPEAL  br  deteDdnnt  from  n  Judgment  of 
the  District  Court  for  Bsmsej  CounW  aet- 
tliig  aside  s  transfer  to  tt  bj  tbe  J.  H.  Msbler 
Company  of  property  as  security  for  a  debt. 


Affirmed. 

The  fact 


IB  tacts  are  stated  ia  tbe  opinion. 

Meur*.  W.  A.  Snerrr  and  Lewia  L. 
Wlieeloek.  for  appellant: 

Onr  Insolvent  Laws  cannot  be  made  applica- 
ble to  a  cobtracl  made  between  a  citizen  of 
tbU  Stale  and  a  dlizen  of  another  Slate. 

WtndtU  V.  lAbon.  80  Minn.  284;  Qitman  t. 
Loekaood,  71  U.  S.  4  Wall.  40B.  IB  L.  ed.  493; 
DoniuUy  v.  Corbttt,  7  N.  T.  600;  Brighton 
Market  Bank  v.  Mtrielc,  It  Mich.  408;  Ander- 
tan  t.  Whalar,  aS  Conn.  803;  Ogden  v.  Baun- 
Oert.  2S  U.  8.  12  Wheal.  218,  S  L.  ed.  606. 

Mr.  J.  Ii.  McDonald,  for  respondent; 

Tbe  law  of  tbe  place  where  tbe  contract  is 
made  governs  the  rigbta  and  liabilities  of  tbe 

Bure/tard  t.  Dunbar,  83  HI.  4IH),  25  Am. 
Rep.  834;  Broan  v.  Atneriean  F.  Co.  SI  Fed. 
Rep.  016;  Central  Tru»t  Co.  v.  Biirlon,  74  Wis. 
82S:  AddiBOD,  Coat.  4tb  ed.  g  241,  noU  1. 

The  contract  in  contfoveray  was  executed  in 
tbta  State,  and  in  this  city. 

Oar  iDSolvent  Law  is  constitutional,  and  it 
makes  void  preferences  made  by  insolvent 
debtors,  as  was  done  in  Ibe  case  at  bar. 

Wnton  V.  Z<iyA«f,  80  Minn.  221. 

Where  the  point  at  Issue  in  any  casewas  an- 
alogous to  the  one  at  bar,  it  supports  our  con- 
tention bere,  and  we  have  not  found  any  that 
hold  to  the  contrary. 

In  Sturga  v.  Orovminthieid,  17  U.  B.  4  Wheat. 
128, 4  L.  ed.  629.  State  Insolvent  Laws  were 
sdjudxed  invalid  as  to  pre  eiistinr  conlr 

Oyilen  v.  Saundere,  25  XT.  8.  12  Wheat.  ; 
C  L.  ed.  604.  held  that  such  taws  were  not 
constitutional  as  respects  subsequent  contracla 

'Read  DoteJb;  Dioarason,  3. 


between  persons  of  the  same  State,  but  thai  a 
discharge  onder  them  did  not  aSect  nonresi- 
dent creditors. 

This  result  was  reached  as  said  in  Vmt  Qtahn 
V.  Varranne,  1  Dill.  515,  upon  the  ground, 
largely,  if  not  wholly,  that  'every  contracl 
made  In  the  State  has  relation  to  the  existing 
law  of  the  Stale,  which,  so  to  speaic,  becomes 
part  of  the  contract,  and  since  the  Insolvent 
Law  declares  a  right  ou  tbe  part  of  the  debtor 
to  be  dischaTgeti  from  contracts  thereafter 
made,  on  certain  terms,  the  exercise  of  such 


the  contract. 

Asagainst  citizens  of  other  Slates,  as  well  ai 
those  ot  the  State  where  tbe  assignment  is 
made,  an  assignment  valid  by  the  laws  of  the 
State  Id  which  it  Is  made  la  valid  everywhere. 

Be  Paige  cfe  8.  Lumber  Co.  31  Mian.  186; 
Oreene  v.  ^ragv^  Hfg.  Co.  62  Conn,  830;  IVain 
V.  KendaU.  187  Mass.  866:  FaMiknert.  Hyman. 
a  New  Eng.  Bep.  181, 143  Mass.  E3;  He  WaMt 
Aecounting,  99  N.  T,  488;  OOterman  v.  Orou. 
64  N.  T.  29;  BmitKt  App.  104   Pa.  881:  Zup- 

:nn  T.  Batter,  17  Mo.  App.  678:  Jiolmgi  v. 

ifnwn,  4  Johns.  Oh.  460, 1  L.  ed.  903;  Ebyt 
..  Thomvton,  6  N.  T.  820;  AVierton  Go.  v. 
7w».  20  Fed.  Rep.  894;  Van  Winld«  v.  Arm- 
*tro»g.  41  N.  J.  £q.  402;  FarnWD  ▼.  Camp,  IS 
N.  J.  L.  826. 

The^  Inn'rei  n'to  governs  tbe  construclton. 

Story,  Coofl.  L.  §  428. 

Hera  the  Iec2tfei  eontryWui  and  let  loot  ret 
lita  ere  all  in  favor  of  respondent. 

See  Forward  v.  Harrie,  80  Barb.  888;  Amotd 
V.  Shade,  8  Phlla.  82;  8  Am.  &.  Eng.  Encyclop. 
Law,  621,  and  note  6. 

In  this  case  the  lex  loei  eontraettu  must  pre- 
vail 

Wharton,  Confl.  L.  8  8TI. 

The  validity  of  an  assignment  for  the  bene- 
fit of  creditors  ia  governed  by  the  laws  of  the 
Stale  of  the  debtor'a  domldl,  though  it  em- 
hraces  real  and  personal  property  aituatAla 
other  States. 

lyiternoii  v.  2>aciK,  28  Barb,  63;  Liwrmoro 
V.  Jenekei.  62  IT.  8.  21  How.  126, 16  L.  ed.  56; 
Wiekham  v.  Dillm,  8  West.  L.  Mo.  Bll.  See 
also  Parkineonv.  SeoeiUe.  19  Wend.  150;  Fan 
Eavgh  V.  Fan  Andaln,  8  Cal  154. 

Dlcklnaoa,  J.,  delivered  the  opinion  of  tbe 

This  action  by  the  assignee  (under  our  Inaol- 
vent  Law)  of  an  insolvent  debtor  is  for  the  pur- 
pose of  avoiding  the  transfer  of  personal  prop- 
erty executed  In  writing  by  the  luKolvent  to 
tbe  defendant,  a  creditor,  as  security  for  the 
debt.    The  conditions  under  which  this  was 


TKoTE.— WTicn  (Julex  loci  gontrntltt  conl/rael. 
Tba  rule  regutatlDtr  tbe  congtructlon  ot  coD' 
traciB  bas  Ions'  stnoe  deol&red  that  tlie  la*  of  the 
country  where  tbe  oontraot  Is  made,  called  the  lex 
loci,  must  govern  In  Its  oonetruotlon  and  determine 
1(8  valldltr.  Bradjitaawv.  Newman.  1111. M;  Round- 
tree  v.  Baker,  5S  HI.  241:    Halnea,  Treallse.  IBth  ed. 


V.  Keeler,  GS  N.  Y.  Ill;  C 
r«n.  U  N.  T.  GTT:  WbartOD.  Aff.  H  76,  TT:  Addison, 
Oont.  IS;  ElnsBtOD  on  Hull  v.  Fetch,  24  L.  J.  Bicfa. 
ilS;  Honeyman  v.  Marryatt,  28  L.  J.  Oli.«lft;  Brown 
V.  New  York  Cent.  H.  Oo.  44  N.  T.  J9;  Alktn  v. 
Davla.  4B  Barb.  44;  SmlUi  v.  Smttb.  XT  N.  H.  EH; 
Keal  li^tate  Uut.  F.  Ins.  Co.  v.  Rotwsie,  1  Gny.  BBS: 
Weatberby  v.  Covington,  S  Strobb.  L.  X!;  Jack  v. 
NIataols.  S  K.  y.  178.  Bee  nol«  to  Owood  v.  Baudei 
(Iowa)lL.B.A.86f 


;.Coen^lc 
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TABBm  T.  GOOLKT. 


ciHde  wen  nicli  that,  hj  force  of  tbe  luaolTent 
Law,  tt  was  avoided  by  the  Insolvency  pio- 
ceedinK",  ftiananlawFul  prefcrsDCe,  anleaa  tbst 
result  &  affected  br  the  fact  that  tbe  defend- 
ant,  tbus  preferrea,  wfu  a  Dooreetdent  of  'Jie 
Btate.  The  contract  wa«  made  in  tbla  Etnle, 
and  the  properly  In  question  wu,  aod  still  re- 
tnnlDa,  bere.  The  defendant  (sppcllBnt)  ills- 
clalraa  maklnr  any  attack  upon  tbe  Tslidlly  of 
tbe  law,  or  of  the  aaslKiimeiit;  but  relies  upon 
tbe  proposilloD  that,  Dj  reason  merely  of  Its 
DonreeldeDce,  the  Insolvent  Law  had  no  effect 
to  avoid  ita  contract  Tbls  position  of  the  d«- 
fendsnt  cannot  be  austalned.  Tbe  contract  to 
qnealton,  made  In  thia  State  concerning  prop- 
erty here,  and  to  beeiecuted  berc,  vaa  luhject 
to  tbe  law  under  which  it  was  made.  Its  legal 
effect  In  no  Kipect  depended  upon  tbe  residence 
ot  ibe  partiM.  Tbe  law  under  whlcb  It  was 
made  declared  thai,  under  certain  apecifled 
condittona  (wbicb  are  found  to  have  existed), 
■ucli  a  contract  sbould  be  void,  legally  Inef- 
fectual aa  a  transfer  of  tbe  property.  The 
legal  effect  of  ioTBlldity  followed  from  tbecon* 
ditions  apedfled  in  the  law,  and 'which  the 
pardes  must  be  deemed  to  faave  had  in  contem- 
plation. That  law  makes  noeiceptlon  In  favor 
of  nonresidents  enieriog  into  sucb  contract* 
bere.  The  property  ia  still  bere,  subject  to 
fiur  Jurisdiction.    Aa  to  that  property,  the  court 


propriallon  of  the  properly  within  our  Jurledl 
tlon  to  tbe  payment  of  tne  debts  of  (ne  insol- 
vent, does  not  involve  the  giving  of  an  extra- 
terniorial  effect  to  the  Statute. 

Tbe  appellant  relies  in  support  of  its  conten- 
tion upon  Ogdtn  V.  Baunder;  £6  TI.  B.  12 
■Wheat.  ai8,  6  L.  ed.  606,  and  other  decistona 
of  the  same  court,  and  upon  what  Is  said  In 
Wendrll  v.  LAon,  SO  Minn.  234.  But  a  later  de- 
rision of  the  Supreme  Court  of  the  United 
States  removes  whatever  seemlnK  support  tbe 
language  of  prior  decisions  may  nave  afforded 
lor  sucb  a  proposition  as  that  here  contended 
for.  Denngt.  Bennttt,\^15.  S.  488.  82L.  ed. 
481.  That  was  an  action  for  conversion  proae- 
cutcd  by  the  assignee  of  an  insolvent  debtor 
Bfainat  tbe  United  States  marshal,  who,  after 
tbe  assignment  under  onr  Insolvent  Iaw,  and 
after  Ibe  assignee  bod  acquired  actual  or  con- 
Btrucilve  poaeeBBion  of  certain  personal  proper- 
ly embraced  in  tbe  aaaignment,  seized  the  same 
by  virtue  of  an  attachment  Issued  out  of  tbe 
circuit  court  of  tbe  United  States  in  an  action 
against  the  Insolvent  by  nonresidents  of  this 
Slate.  The  plaintiff  recovered  judgment  In 
this  court,  wbicb  was  afBrmed  In  tbe  Supreme 
Court  of  the  United  States.  Thatcourt  stated 
the  principal  question  to  be  decided  as  being 
whether  our  Insolvent  Law  was  repugnant  to 
tbe  GoneiftuHon  of  the  United  Stales,  so  far  as 
It  nflecia  dtlxena  of  other  Slatea  The  argu- 
ment of  tbe  plaintifC  fn  error  was  to  tbe  point 
isslde  from  that  based  on  tbe  doctrine  of  the 
invlotability  of  contracts)  that  sucb  a  s(a 
can  have  no  extraterritorial  operation,  and 
rot,  therefore,  be  binding  on  creditors  living  in 
a  different  Btate  from  that  of  the  debtor,  and 
uf  tbe  titv*  of  bis  property;  and  that  is  tbe 
point  of  the  appellant's  argument  in  this  case. 
Tbe  court,  referring  to  its  former  decisions,  in- 
18  L.  It.  A. 


eluding  Ogden  v.  Sanndtr*.  said:  "  The  prop- 
osition lying  at  the  foundation  of  all  these  de- 
dsions  Is  that  a  statute  of  a  State,  being  witb- 


slrictive  principle  goes  no  further  than  to  pro- 
hibit, or  to  make  Invalid,  the  discharge  of  a 
debt  held  by  a  citizen  of  another  Slate  than 
tbat  where  tbe  court  Is  sitting,  who  does  not  ap- 
pear and  take  part  or  la  not  otherwise  brought 
within  the  jurisdiclion  of  the  court  granting 
the  discbarge.  In  other  words,  whatever  the 
court  before  whom  sucb  proceedings  are  had 
may  do  with  regard  to  the  disposition  of  tbe 


Whlcb  he  owes  to  a  resident  of  another  Slate 
who  is  not  personally  subjeeled  to  tbe  juris- 
diction of  the  court  Anyone  who  will  take 
the  trouble  to  examine  all  Uiese  casea  will  per- 
ceive that  tbe  objection  to  the  extraterritorial 
operation  of  a  State  Insolvent  Law  is  that  it 
cannot,  like  the  Bankrupt  Law  passed  by  Con- 
gress under  its  const Itutional  grant  of  power, 
release  all  debtors  from  the  olillgalion  of  Uw 
debt.  Tbe  authority  to  deal  with  tbe  property 
of  tbe  debtor  within  the  State,  ,bo  far  as  it  does 
not  impair  the  obllgatioa  of  contracts,  ia  con- 
ceded; but  tbe  power  to  release  him,  which  la 
one  of  llie  usual  elements  of  all  Bankrupt  Laws, 
doea  not  belong  to  tbe  Legislature,  where  the 
creditor  fa  not  within  the  control  of  the  court. 
The  Minnesota  Statute  makes  no  provision  for 
any  snch  release.  The  creditor  who  becaint 
such  after  the  Statute  was  passed  cannot  com- 
plain tbat  the  obllgttlion  of  his  contract  is  im- 
paired because  tbe  Taw  was  a  part  of  the  con- 
tract at  the  time  he  made  It.     .     ,     ." 

This  decision  reeogniiea  our  Insolvent  Law 
aa  being  effectual  as  to  nonresidents  as  well  as 
to  residents  of  the  Stale,  so  far  aa  It  controls 


the  same  effect,  and  is  an  authority  opposed  to 
the  contention  of  the  appellant  here. 
Judgrneat  afflrmei. 


acob  TABERT,  Beipl., 
Q.  C.  COOLET,  Appt. 

<....Mioii ) 

*npan  th«  trial  of  ma  mctlou  fl 


HOTB.— Ualldoua  proaieutlon;  w 


ahe  rtown. 


Tom: 


a  tori 


proaecutloa,  four  i>olnta  n 
of  etCber  ot  wbloh  will  be  fatal  to  tlie  rlffht  of  tbe 
plHtntltl  to  leooverr  (1)  falaeliood  Id  tbe  demand; 
(S)  want  ot  probable  oauie;  (Si  malloe  In  tbe  de- 
fendant; (41  damaite  to  Uie  plafntJtt.  S  BL  Com, 
(ChltlF'a  ed.1  'isa,  note  is. 

TtilB  queettoD  of  probable  oause,  or  leasonabla 
ground  for  siuplcltin,  wtiethar  It  artses  In  eu^ons 
formalldous  proiiecutloa  or  false  Imprlaonmeiit, 
Is  one  ol  law,  nnlen  ttte  evidence  out  of  which  tt 
artoee  Is  oonSlctlnK-,  In  wblob  event  It  la  the  dutr 
of  the  court  to  Inatruot  ttte  Juit  what  taots,  If 


M 


UlMBBaOTTA  SorREiu  Couux. 


JlTMI. 


tempHDK  to  ettaUlib  a  want  of  probable  oanie, 
li  not  oooflned  to  prool  of  (uoh  laota  u  he  can 
■OmiattTOlj  ihow  were  actually  known  to  de- 
f endant,  bat  majalao  piova  the  ezliteiioo  of  raoh 
open  and  Dotorloua  teoli  ai  would  or  ibonld  bare 
been  aMertalned  b;  tbe  latter,  bad  be,  before  In- 
fUtutlnff  tbe  proceedings,  made  suoti  InqniiT  sod 
InresdgBUon  at  ^ayaoe  wlUi  hooaK  motlree, 
and  not  notuated  by  nuUloe,  would  hare  madh 

(JuneAUnj 

AFPEAIi  liT  defendant  Izoai  an  order  of 
the  SlsUfct  Court  for  Jackson  County 
ovemilicg  hlB  motloii  for  aew  trial  after  ver- 
dict in  fftTor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  an  alleged  mallciouE 
prosecution.    Affirmtd. 


If  defendant  did  not  himaelf  believe  that 
the  act  of  plaintiff  in  taking  tbe  horse  was 
larcenj,  in  other  words,  if  be  did  not  believe 
the  horse  was  ttolen,  be  had.  of  course,  do 
probable  cause  for  making  the  cocnplalnt 
Wetmere  v.  MtiUnger,  U  Iowa,  7*1. 

Probable  cause  is  a  reasonable  ground  of  au»- 
picion  supported  b;  circumstances  aufflclenllj 
strong  in  themselTci  to  warranla  cautious  man 
in  tbe  belief  that  the  person  accused  Is  guilty 
of  the  offense  with  which  be  is  charged. 

S  Qreenl.  Ev.  g  464;  GiiUrUon  t.  FuUer,  40 
Ulnn.  418. 

The  prosecution  of  an  innocent  person  with- 
out oaing  reasonable  care  to  ascertain  tbe  facts 
Is  cerlaioly  not  Justified. 

Wailxr  V.  Oamp,  63  Iowa,  627. 


A  person's  belief  Id  a  charfn  niide  by  blm, 
when  arising  from  hit  own  negligence  In  ex- 
amining the  evidence  within  bis  raich,  does  not 
constitute  probable  cause  for  anrit  charge, 

GnnnOl  t.  SUuart,  IS  Abb.  Pr.  220. 

A  groundless  Euapicion  unwarranted  by  the 
oonduct  of  Lhe  accused  or  b^  facts  known  to 
tbe  accuser  when  the  accuaniion  Is  made,  will 
not  exempt  the  latter  from  liability  to  an  inno- 
cent person  for  damages  tor  causing  his  ar- 

darl  V.  At/ert.  SS  N.  T.  14. 

Here  belief  that  the  plahitUr  was  gnilty  It 
not  probable  cause  for  the  prosecution  If  the 
prosecutor  acted  negligently  or  irralliHiftlly  and 
upon  Buspldon  not  warranted  bv  facts,  or  by 
appearancet  whlcb  would  not  lead  a  prudent 
man  to  aoppoae  tbe  plalntitt  guilty. 

Piimham  t,  StsOts,  M  N.  X.  4S1;  Rajtultm 
V.  SmUh,  SB  Hltii.  sm;  dptnetr  v.  Antiem,  S3 
N.  J.  L  100. 

There  is  no  question  n  to  the  manner  In 


their  existence. 

TatteruM  t.  Qartodc,  89  Hich.  447. 

Defendant  acted  maliciously  in  making  the 
complaint  against  plaintiff.  Malice  may  be 
inferred  from  want  of  probable  cause. 

Wtrtheim  v.  AlttdttUer,  19  Neb.  681;  Cartim 
V.  Sdgaeorih,  48  Mich.  241, 

Defendant  was  bound  to  have  that  horse 
back  and  he  took  tbe  diortest,  quickeat  sod 
lea^t  expensive  means  to  the  end,  to  wit,  have 


eslablWied,  will  conaucnte  protwble  oaow,  andsntv 
mlt  to  tham  only  tbe  questloa  as  to  uiOb  (aela. 
Bulkeler  V.  Eetellaa,  S  N.  I.  881. 

Burden  of  proof. 
In  actions  of  this  nature  the  onus  probondl  Is  al- 
ways upon  the  plalntJg.  and  mere  falluie  of  the 
proeeoutloo  doee  not  eslabltih  a  want  of  probable 
oaiue:  plalntUt  having  aUegsd  malice,  must  show 
tt.  DIetz  V.  lADtrfltt.  ea  Fa.  28t:  HcKown  v.  Hun- 
ter.ao  N.  Y.  SiB;  Frowman  v.  Bmitb,  LlttL  BoL  Cos. 
T:TbauleT.  Erekeler.81H.Y.4SS:UortonT.YauDg, 
U  He.  21.  as  Am.  Deo.  005;  Boyd  v.  Cross,  »  Md.  IftC 
BesBon  v.  Bouthard.  10  If .  Y.  £88:  iaraal  T.  Broolu, 
ffi  IlL  STfa  PuroeU  t.  Haonamara,  »  Bast.  801:  Fllok- 
tnger  v.  Wagner,  M  Md.  561;  Iievy  v.  Braonan.  SB 
CaL  iBti  Sapplngton  v.  Watson,  SO  Ho.  SB. 


Gvldenoe  that  do  previous  demand  iris  ever 
made  for  a  debt  before  Instituting  a  proaocuUoa 
therefor  In  whloh  the  debtor  was  arrestrd.  la  ad- 
mlsedbJe  to  show  melloe  In  instituting  the  proaeau- 
tlon.    Tucker  v.  WlUdns,  106  N.  C,  BTB. 

The  eilBtenoe  of  mallDe  Is  always  a  qucetion  ex- 
clusively for  tbo  Jury.  It  must  be  found  by  them, 
or  the  action  cannot  be  aUHtalaed.  Benoe  It  must 
always  be  Buttmltted  to  them  to  And  whether  It  ex- 
isted. Tbe  oouit  baa  no  right  to  Ond  It,  not  to  In- 
struct the  iury  that  tbey  may  return  a  verdlot  for 
the  plalntUt  without  It.  Erven  tbe  Inference  of 
malice,  from  Ibe  want  of  probable  cause.  Is  one 
which  tbe  Jury  alone  can  draw.  Wheeler  v.  Nea- 
bltt.  «  D.  B.  M  How.  tW.  te  L.  ed.  T«6;  NeweU  v. 
tkiwoa.  8  Blaokt.  EO;  Johnaon  v.  Chambers.  8t  N. 
13  L.  R.  A. 


C.  I8T;  Tan  Toorbeea  r.  Leonard,  1  Tbomp.  ft  (X 
UB:  BohoOeld  v.  Fecreia,  IT  Pa.  IM. 

Blight  erldeaoe  of  malloe  was  held  InauflloieDt  Id 
Hltchlnson  v.  Cross,  68  111.  880;  and  snOolent  In 
WlUiams  V.  Vanmetor,  8  Ma.  S33;  Ganea  t.  Boatb- 
em  Fac  B.  Co.  M  CaL  110;  Davie  v.  Wisher.  TS  IIL 
aZ:  Palmer  t.  Richardson,  70  TU.  EU:  Stewart  v. 
Cole.  4S  Ala-  e4A:  McFsrland  v.  Washburn,  U  III. 
ApD.  aSB:  Button  v.  Anderson,  IW  Pa.  161;  l^iaulev. 
Krekeler,  81  N.  T.  428;  Thompson  v.  Lumley,  50 
Row.  Pr.  UK:  A  m(«  v.  ^Ider.  00  DL  ST8:  WUklnsoD 
V.  Arnold.  11  Ind.  UK  Good  v.  Fracob.  UE  Mass.  SOI; 
Heyno  r.  Blair,  (S  N.  Y.  IS;  Oalef  v.  Thomas,  81  UL 
4T8;  M'Cormlok  v.  BlssoD,  7  Cow.  TIS;  Boyd  v.  Crtum, 
8GMd.lB4. 

Tbe  exlstenoe  of  a  want  of  probable  cause  b  ee- 
sentlal  to  every  suit  for  a  nullclons  proaeoutloD. 
Both  that  and  Diallce  must  ooncur.  Ifalloemaybe 
Inferted  by  the  Jury  from  want  of  probable  cause. 
but  tbe  want  of  that  cannot  be  Inferred  from  any 
decree  of  even  express  malloe.  ButEoo  r.  Jobn- 
■tone,  1  T.  R.  tSS;  Foshay  v.  Terg-usnn,  E  Deolo,  UT; 
Murray  v.  Lona,  1  Wend.  1*0;  Wood  ».  Weir.  S  B. 
Mon.  5M. 

What  amounts  to  probable  oause  la  a  qneaUon  ot 
law  In  a  very  Important  sense.  In  the  oelebrated 
case  of  Sutton  v.  Johnatone,  tapra.  the  rule  was 
thus  laid  dawn:  "Tbe  question  ot  probable  oauae 
Is  a  mixed  question  of  law  and  of  faot,  Wbetber 
the  olicumatances  alleged  to  ahow  It  probable  are 
true,  and  existed.  Is  a  matter  of  fact;  but  whether, 
supimslnBtiiem  to  be  true,  they  amount  to  a  prob- 
able oause  Is  a  question  ot  law."  Tbis  la  the  doo- 
trlne  Bonerally  adopted.  U'Oormlck  r.  Blsaon,  T 
Cow.  Wk  Beoon  t.  Southard,  10  N.  Y.  saa.  See 
note*  to  Poper.PollooklOhloll  I>  B.  A.  ISC;  Ant- 
elur  V.  June  rlllob.)  10  L.  B.  A  an. 


Bbncjett  t.  MoaiHBBN  Pacific  K  Ca 


him  arrested  and  bare  tbe  officer  bring  the 
lioise  Bt  the  same  lime.  This  wu  malice,  piue, 
clean-cut  mitlice, 

Mot$  Y.  Languwtli^,  18  Neb.  409. 

Collins,  J.,  delivered  the  opinion  o(  the 

This  naB  an  action  for  malicious  pToaeciilion, 
aoU  under  Ibe  ianiea  as  preaenled  ij  the  plead- 
ings, defendant  having  admilled  a  crimiDal 
proeecutlon  hy  blm  which  termloaled  In  plain- 
tiff's acqutital  or  discharge,  tt  naa  iDcumbent 
upon  tbe  latter  to  show  that  the  prosecntioa 
was  without  probable  cauae,  and  ori^nated  In 
defendant's  malice.  The  proof  of  this  want  of 
probable  cause,  allhoug^  a  negative  proposi- 
UoD,  waa  on  the  plalnlm,  hi  Is  always  the  case 
with  such  issues.  He  b»d  been  prosecuted  for 
the  crime  of  tbe  larceny  of  a  horse,  which  he 
bad  taken  from  defendant's  poaseasion  under  a 
claim  of  title.  To  eatablisb  want  of  probable 
cause  on  defendant's  part,  tbe  plaintiff  had 
shown  that  about  noon  of  a  certain  day  he 
proceeded  to  defendant's  bam  in  a  small  Til- 
We,  where  be  was  well  known,  look  the 
anlmtl  ont,  rode  it  tbroui;h  the  public  streets, 
passing  tod  speaking  with  several  acqnaint- 
ancee,  and  from  tbence  to  bis  farm,  about 
fourteen  miles  distant.  The  defendant  knew 
where  be  resided,  and  had  been  personally  ac- 
quainted with  him  for  ^ears.  Defeadant  Im- 
mediately made  complaint  to  a  Justice  of  the 


deputy -sheriff,  and  before  night  the  deputy 
had  reached  the  farm,  arrcsl^  the  plaiDliS. 
and  wiib  b<m  and  the  horse  was  on  bis  return 
to  Ibe  Tillage.  The  officer  was  one  of  plain- 
tiff's witoeises,  and,  nolwitlistaDdiog  defend' 
SDt'g  objection,  wag  permitted  to  testify  that 
he  found  the  plalntilT  openly  at  work  in  bia 
fletd,  hauling  Qaz  upon  a  wagon  drawik  by  a 
pair  of  horses,  that  in  dispute  oeiog  one.  'The 
defendant  contends  that  In  admiltinc  ibis  tes- 
timony the  trial  court  erred,  greatly  to  his 
prejudice,  because,  as  he  iosists,  bis  acts  and 
conduct  were  to  bie  weighed  in  view  of  what 
appeared  to  him  wlien  he  made  tho  complaint, 


and  not  in  the  light  of  facts  appenring  snbse- 
que  ally,— citing  Stmart  t,  SeuiiA&rn,  98  U. 
S.  Wl,  25  L.  ed.  116.  Even  if  this  evidence 
was  inadmissible.  Its  reception  whs  error  wiib- 
out  prejudice,  for  all  that  it  tended  to  prove 
waa  a  fact  already  established  by  the  icstimooy, 
and  which  waa  not  controverted  on  the  trial, 
tIz.,  that  the  takinfr  and  appropriation  of  the 
horse  by  the  plaintiff  was  open  and  public, 
without  stealth  or  concealment.  But  in  our 
opinion  tbe  evidence  was  properly  admitted, 
conceding  the  rule  to  be,  as  it  doubtless  is,  that. 
It  determining  whether  defendant  acted  wiih- 
out  probable  cause,  his  conduct  is  to  be  weighed 
in  view  of  what  appeared  to  him  when  he 
made  the  complaint,  and  not  In  the  light  of 
subacqiicntly  appearing  facts,  yet,  when  eh- 
tabiisbing  want  of  proMble  cause,  tbe  plaintiff 
is  not  confined  to  the  proof  of  such  facte  as  be 
can  affirmatively  show  were  actually  known 
to  tbe  defcDdant,  but  may  also  prove  tbe  ex- 
istence of  such  open  and  nnlorinut  facts  as  tbe 
defendant  would  or  should  have  ascertained 
had  he,  before  instituting  the  proceedings, 
made  such  inquiry  and  Investlestion  as  any 
man  with  honest  motives,  and  not  actuated  by 
malice,  would  have  made.  Now,  tbe  impor- 
tance of  the  officer's  testimony  consisted,  not 
in  the  particular  fact  that  tbe  plaintiff  waa 
hauling  flax  with  tbe  aairoal,  but  in  the  general 
fact  that  be  was  keeping  and  using  It  openly, 
and  without  any  attempt  at  concealment 
While  tbe  particular  time  of  which  the  sheriff 
testifled  was  sabsequent  to  the  making  of  tbe 
complaint  by  defendant,  yet  the  msDner  and 
conduct  of  tbe  plaintiff  at  that  lime  constituted, 
under  alt  the  circumnlances,  a  legal  basis  for 
the  inference  that  It  was  but  a  continuation  of 
the  same  open  and  unconcealed  manner  and 
course  of  conduct  which  he  had  previously 
pursued,  and  which  the  defeadant  should  and 
would  have  ascertained  had  he  made  tbe  In- 
vestigation which  he  ought  to  have  made,  lit- 
Etead  of  shutting  bis  eyes  to  facts  easily  to  be 
discovered.  Tbe  remaining  aMlgnment*  (d 
error  need  no  special  conslderaliou. 
Order  i^rmtd. 


NORTH  DAKOTA  BDPREHE  COURT. 


George  A.  BENNETT,  Betpt., 

NORTHERN  PACITIO  R  CO..  Appt. 

(„.J*.  Dek.....> 


■Head  nocea  ^OOBuaa,  Cb.  J. 


not  SDlBolait  space  for  hto  tKMlj  between  tbeio. 
The  draw-ban  of  the  engine  and  of  the  car  were 
unuiuaUy  ihort,  leavlDsa  space  of  on];  about  ten 
Inohea  between  Che  end  of  Iba  oar  and  of  the  eD> 
glne  when  (he  draw-ban  oame  logetlier.  whereae 
the  usual  space  Is  from  twenty-four  to  thirty 
Inohea.  HtiA,  luflaient  to  JusUfj'  a  verdict  that 
defendant's  neellgeooe  was  one  ol  the  proiliaata 
causes  of  the  Injurr.  It  appearlnsr  that  plaintiff 
was  Injured  In  oonsequenoeofhia  failure  toober 


A  formlilable  array  of  authoilttea  establish  the 
propoalUoD  that  all  declaraUonS  of  pain,  lutferlnK, 
actions,  irroans,  outcries,  eioresslons  of  pain  and 
dlsu««  at  the  time  of  suoh  guff  erlnfr.  may  be  gtren 
In  evtdenoe  of  the  Injured  person's  favor,  even 
ttiough  after  the  oommeooeDient  of  tbe  actlou. 
HaneaoD  V.  Hew  York  Osnt.  a.  OcK  N.T.tBT.oe 
18L.B.A. 

See  also  37  L.  K.  A,  199. 


Lincoln,  Si  Tt.  Kl;  Eennard  r.  Burton.  K  Me.  X.  43 
Am.  Deo.  »«:  PhllUpe*.  Kelly.aiAla.flSSi  Caldwell 
V.  Murphy,  11  N.  T.  UBj  Werely  v.  Persons,  t&  M.  T. 
SU;  Baker  v.  Qrinii,ia  Boew.  110:  Urovn  v.  New 
York  Cent.  R.  Oo.  a  B.  Y.  SVTi  Qiay  v.  HoLauu-tilln, 
ai  Iowa,  BTB. 
Svldenoe  of  ezolamatloi)*  of  pain  made  by  a  per- 


NoBTH  Daxota  SoFBxiia  Codbt. 


to  know  tliA  kind  and  oondltlon  at  the  ooupUns 
apparatiUt  tbt  rule  fflTtDg  him  EuffloIeQt  time  to 
make  luoh  examination  Id  all  oaaea,— Hald,  that 
be  oould  DOt  recorer. 
8.  EBdMBMtlOBa  Mul    wcpreMlona    of 


(Jnlf  vr,  18S1.) 

APPEAL  bv  defendant  from  a  Judffment  of 
the  Disinct  Court  for  Stulsmao  Couotj  Id 
favor  of  plaintiff  In  an  sctioa  brougbt  to  recov- 
er damBgesfoT  personal  in  J  uiiei  alleged  lo  have 
lesulted  from  defend  an  I's  oegligence.  He- 
vtrted. 

The  facts  sufflcientlj  appear  In  the  opinion. 

Mutr$.  W.  F.  Ball  and  John  S.  Wataan, 
for  appellant: 

No  neellgence  can  be  inferred  from  the  fact 
fliat  A  railroad  track  is  conatrucled  on  a  curve 
at  the  place  of  an  accident  to  a  eervanL 

Tuttte  V.  Detroit,  G.  H.  di  M.  R.  Co.  123  0. 
8.  189,  80  L.  ed.  llU. 

TeBtlmonj  as  lo  ezclamationa  and  ezpres- 
■ions  of  pain  is  admissible  odIj  when  it  relates 
to  ezpressloni  and  exclamations  made  at  or 
abont  the  time  of  the  injurv. 

Jiwrf  V.  Nev,  T<yrk  Cent.  R.  Co.  45  N.  Y.  670; 
Grand  JJapWi  AI.  B,  Co.  v.  Bttntiey,  88  Mich. 
687;  Wharton,  Ev.  g  268,  and  cases  cited; 
LavghUn  v.  Grand  Sapid4  81.  R.  Co.  BO  Hicb. 
IH. 

It  is  Dot  for  the  employ^  to  judse  of  the  rea- 
■onablenesB  of  the  Compaoy'B  rules. 

Woltey  v.LaJu  Shore  ±  M.  8.  B.  Co.  83  Ohio 
St.  237;  SuUtt  v.  at.  LouU,  K.  0.  A  S.  R.  Go. 
«7  Mo.  280, 

It  was  coDtribntory  negligence  upon  plain- 
tiff'a  part  to  place  himself  in  such  a  siluaiioD 
as  to  tDcur  the  danger  and  suffer  the  injuiy 
complained  of. 


Am.  ft  Eng.  B.  R.  Cas.  1^. 

Beocett  entered  upon  the  service  of  defend- 
ant uader  a  written  lontract  and  he  cannot  es- 
cape strict  compliance  with  the  terms  to  whlcb 
be  there  consented. 

Annsyftuata  Oo.  t.  W^Uamh.  9  West.  Rep, 
828.  Ill  Ind.  312,  81  Am.  &  Ens.  R.  R.  Cm. 
140;  DarraeoU  v.  Ohetapeakt  A  0.  R.  Co.m 
Va.  238;  Wolmj/  v.  Lake  Shon  <£  M.  8.  B.  Co. 
lupm;  Toledo.  W.  it  W.  R.  Oo.  v.  Blaek,  8ft 
ni.  118;  Stoan  v.  Georgia  Pwt.  R.  Oo.  (Oa.)  44- 
Ain.  &  Eng.  R  R  Cas.  663. 

It  appeared  that  prior  to  the  accident,  plain- 
tiff was  named  that  the  engine  by  nhicb  be 
was  injured  was  not  as  safe  to  switch  wlih  a» 
the  regular  switch  engines,  and  he  was  given 
special  caution  to  exercise  care  in  working  with 
such  engine.  With  warning  of  the  increased 
dan{^,  be  saw  lit  to  continue  In  the  service, 
and  if  be  was  injured  In  consequence  he  cannot 
complain. 

Beach,  Contrib.  Neg.  866,  S6T,  and  casea 
ciied. 

There  was  no  negligence  impatable  to  defend- 
ant for  receiving  and  hauling  over  its  road  th» 
union  tank  line  car,  because  it  had  a  shorter 
dead  wood  and  draft  lion  than  thoee  in  uw 
upon  appellants' car. 

Whitman  v.  Wi»eoimn  A  M.  R.  Oa.  S8  Wla. 
408, 12  Am.  &  Eng.  R  R.  Cas.  214;  -Kettv  v. 
WiKonnn  Cent.  B.  Go.  (Wis.)  21  Am.  &  Eng. 
R.  B.  Cbb.  688:  JW«?o,  W.  A  W.  R.  Co.  t. 
Black.  88  III.  113;  Smith  j.  Potter,  48  Uicb. 
208,  3  Am.  •&  £ng.  R.  R.  Cas.  140. 

The  servanCnot  only  assumea  risks  ordlnsrilir 
Incident  to  the  service,  but  assumes  that  be  ha* 
capacity  tounderstand  the  nature  of  Iheservio* 
and  ability  to  perform  it. 

IntematiOTial  dt  G.  Jf.  R  Oa.  t.  Better,  64 
Tex.  401,  21  Am.  ft  Eng.  R.  R  Cas.  089. 

Mr.  8.  L.  01««p«ll.  for  respondent: 


•on  immedfately  on  TetumliiBboine  an  hour  or  two 
after  recelvlDB  imaoDsl  Injuriea  Is  admieglble  on 
the  qiieation  of  damasee.  Smith  v.  Dlctman,  8*  N. 
T.  S.B.30S. 

I>eclarattODB  of  the  Injured  pH.rtf .  Ihoug-h  plsln- 
tlir,  at  time  of  dlaasler,  explalnias  the  ocaur- 
Tcoce  and  Its  eftecta  upon  bim,  are  competent  In 
his  own  Favor.  IT  part  of  the  n»  gettit.  Brownwell 
V.  PboIDo  E.  Co.  «THo.  !90:  Frlnk  V.  Coa,  16.  (}raene, 
566. 

Deolaratlons  lubeeqnent  to  tbe  aot  are  also 
deemed  admlnitile.  Oom.  v.  Iil'Plke,8  Cuib.  181: 
Harrlman  v.  Stowe,  ST  Mo.  88.  Contra,  see  Clave- 
land,  C  ft  C  B.  Oo.  V.  Mara.  36  Ohio  BL  1S&. 

As  a  oomllar;  of  the  propodttons  above  eetab- 
Uafaed,  we  may  infer  that  compUlntf  and  Indlca- 
tlons  of  BulToriag'  by  Injured  parlies  on  a  pbyalaal 
exRmlnatlon  requested  b7  the  opposite  pajt;,  are 
admissible  (Quaife  v.  Chicago  *  N.W.  B.  Oo.  U  Wla. 
SIS,  SB  Am.  Kep.  S21I:  or  to  his  attending  pbyslalan. 
Fay  V.  Harlan.  118  Mass.  244, 86  Am.  Sep.  87S. 

The  ezlstenoe  of  numr  bodily  seneatJona  and  all- 
■neaCs  which  ^  t«  make  up  (Be  srmptomi  of  dis- 
ease or  lojury  can  be  known  only  to  Ihe  perHOnvbo 
experiences  them.  Il  is  the  statement  and  descrip- 
tion nf  tbese  vblcheolflr  Into  and  form  partof  tlie 
tacts  on  whioh  the  opinion  of  an  expert  as  to  the 
conditions  of  health  or  disenae  Is  founded.  Barber 
V.  Meirlsm.  11  Allen,  a£4. 

When  such  declaratlona  are  evidenoe.  they  may 
bo  proved  bj  any  witness  who  heard  tbem;  they 
13  L.  R.  A. 


are  of  greater  weight  Ir  made  to  and  proved 
by  a  medical  attendant.  Howe  v.  Plalnfleld.  O  N. 
H.  135:  Fetklns  v.  Conoord  R.  Oo.  44  N.  B.  2X8. 

In  all  iDstanoea  where  It  Is  pertinent  to  sbowtha 
bodily  or  mental  feellnei  of  a  person,  the  natural 
eipresslDDs  of  suoh  feollDga  made  at  the  time  In 
question  ore.  as  to  the  facts  in  Issue,  regarded  sa 
original  evldenoe.  Suoh  axprewions  usually  fur- 
nkahntiifaotory  evidence,  and  it  is  the  prDvlnceof 
the  Jury  to  determine  what  deKree  of  oredence 
Should  be  accorded  them.  Fhilllpe  v.  Kelly.  St 
Ala.  aSS:  Hyatt  v.  Adams.  U  Iflch.  UO;  Oaldwell  v. 
Murphy,  U  N.  Y.  116. 

His  one  of  the  uatuisl  conoomltanta  of  Dine* 
and  of  physical  Injuries,  for  the  Hick  or  Injured  per- 
□  complain  of  pain  and  dletreea.  A  oomplaint 
be  simulated,  but  It  is  geuerally  real.  Such 
evidence  la  admissfble  from  the  neoesBlty  of  tlie- 
CBSe,  and  It  may  safety  be  left  to  the  Jury  in  con- 
nection with  the  other  evidence  touching  the  al- 
leged lick  or  Injured  person's  oondudon.  <3aldveUi 
V.  Murphy,  suvro. 

What  were  the  oomplalnla,  what  the  aymptomSv 
what  the  conduct  of  the  parties  themselvee  at  the 
time,  are  always  rooeived  In  evidence  .upon  suoh 
Inqulrlee.  and  muat  be  resorted  to  from  the  very 
nature  of  things.    Aveson  v.  Klnnalrd.  B  EuX.  ISS. 

For  an  extended  argument  in  favor  of  the  con- 
trary view,  see  SuUlvan  v-  Orsgan  B.  ±  Kav.  Oo,  1* 
Or.  ags. 


;.  Google 


1801. 


Brnhbit  t.  Nobthioui  Pacoto  B.  Co. 


Where  e«n  lUDdliiKOn  acurreieqalra  wldi- 
tioDol  and  wlFot  appliances  than  wbea  on  k 
•traight  tmck  it  U  negligence  not  to  provide 

Vinetnnati,  I.  St.  L.  A  0.  B.  Co.  v.  SoaiA, 
m  iDd.  44fi. 

Whelber  Bennett  sboold  bave  known  and 
appreciated  tbe  danger  was  a  qneition  of  fact 
{tfvperly  submitted  to  the  Jiuy. 

Hungerford  t.  OUawei,  Jf.  d  St.  P.  £  Cb. 
41  Minn.  444.  41  Am.  &  Eog.  R  a  Cas.  2«8! 
LawU**  T.  Conneelieut  Sioer  B.  Oo.  IBS  Mam. 
J,  18  Am.  &  Eog.  R  R.  Cim.  M;  OremUafy. 
Jllinoit  Gent.  R.  Oo.  2a  Towa.  14;  Qoodrieh  t. 
JTwo  Zoft  Cfeni.  <t  it  Jl  a  Cfc.  0  L.  R  A.  760, 
116  N.  T.  898;  fian»  t.  Northern  Cent.  R.  Co. 
128  U.  S.  91,  82  L.  ed.  839;  Tbomp.  Neff.  pp. 
lOlS,  1239;  WiUiami  v.  NarthBrn  Pae.  B.  Go. 
8  Dak.  168;  DorKV  t.  PhiUiv:  42  Wis.  583. 
G99;  Maret  t.  Northern  Pae.  R.  Co.  8  Dak.  886. 
Ml.  128  U.  S.  710.  81  L.  ed.  296;  Herbert  v. 
AorW«i»  Pof.  B.  Co.  8  Dak.  88, 66,  66, 116  U. 
6.  642.  29  L.  ed.  756. 

Tbe  testimony  as  to  exclBmatlaiia  of  pain 
woa  admissible. 

Matttton  Y.  New  York  Cent.  S,  Oo.SB'S.  T. 
487;  iVr;ti'n*  v.  Oonetmi  B.  Co.  44  K.  H.  228; 
Houtton  AT.  C.  B.  Co.  v.  Shiver,  64  Tex.  641, 
6  Am.  &  Edk.  R  R  Caa.  431 ;  ClevOand,  U.  C. 
ds  1.  R.  Co.  V.  Neaell,  1  West.  Kep.  890,  104 
Ind.  264;  Teatman  v.  Eart,  6  Humph.  876; 
BrkUt  T.  Baiet,  26  Ala.  666;  Sent  y.  Liruxln, 
22  Vt.  592;  b'tu:e  v.  Gedieke,  48  N.  J.  L.  86. 
Sec  note  lo  LouigBtUo  AN.  B.  Oi>.T.BnoB(Sj.) 
28  Am.  &  Eqk.  R.  R.  Cai.  668. 

A  rule  muit  be  promiilgaied  In  good  faith 
and  must  be  practicable. 

Pennigtmnia  Oo.  t.  WMIeomb,  S  West.  B«p. 
82!).  Ill  lad.  212. 

PromptnesB  and  cekrlty  in  the  discharge  of 
his  duty  is  expected  and  required  of  a  awltch- 
man.  audit  is  generally  held  that  he  has  a  right 
to  assume  that  the  master  bos  supplied  safe  cars 
and  coupling  appliances. 

Ooottrieh  V.  lieui  York  Cent.  AB.  B.B.  Co. 
6  L.  R  A.  750, 116  N.  T.  898. 41  Am.  ft  Bng. 
R  R  Cas.  269;  King  r.  Ohio  A  M.  B  Oo.  9 
Biss.  278,  8  Am.  ft  Eng.  R.  R  Cas.  118. 

Tbe  rule  says:  "Coupling  by  hand  la  strict 
If  probiliil«d.  Uae  for  guiding  tbe  link,  a 
stick  or  pin." 

The  testimony  showed  without  contradiction 
that  a  stick  could  not  be  used  in  setting  a  pin, 
and  that  even  where  a  stick  is  MseA  in  guidinfi 
the  link  tbal  it  Is  necessary  for  the  brakeman 
10  eel  between  the  ends  of  the  cara.  The  oe- 
leimibte  object  of  tbe  rule  is  to  save  tbe  bands 
of  tbe  men  from  being  cauitht  between  the 
draw-bars,  and  where  as  in  tbta  case  the  injury 
results  From  the  man's  t)ody  being  caught  t>e- 
tween  the  cara  tbe  rule  is  immatenal. 

Seed  T.  Bwiinffton,  C.  B.  it  Jf.  B.  Oo.  TZ 
Iowa,  176. 

AKain,  tbe  nile  was  never  otwerred  in  tbe 
Tajd  and  its  constant  violation  must  have  Iwen 
Known  to  defendant  Under  such  circumstan- 
oes  alienee  giTOi  consent. 

&oan  V.  Qeorgia  Rte.  B.  Co.  (Ga.)  44  Am.  ft 
Eog.  R  R.  Cat.  658;  Tbomp.  Neg.  p.  980. 

Care  must  be  taken  to  note  the  distinction 
between  a  vice  common  *o  a  whole  class  of 
cars,  wilb  which  tbe  braReman  may  be  sup- 
poaed  (o  be  tunillar,  and  a  vice  petniUai  to  a 
1SL.R.A. 


particular  car.  such  as  a  defective  draw-lwr.  of 
which  the  brakeman  may  have  had  no  knowl- 


Where  the  coupling  apparatus  of  a  particular 
ar  is  too  short  toe  company  Is  liable. 
Toledo.  W.SW.R.  a>.  v.  Fr^miekt,  71  HI. 


294;  Greenle^Y.lUinoi*Cent.R.Go.29li...-. 
14;  OnittJifiOd  v.  Bichmond  tt  D.  B.  Co.  78  N. 
C.  800;  Miaovri  Pae.  R  Oo.  T.  CaU^eath,  «6 
Tex.  626. 

The  dnty  of  inspection  applies  to  foreign  cars 
as  well  aa  to  those  owned  by  tbe  railcoad  com- 
pany and  tbe  use  of  sncb  cars  with  defective 
coupling  apparatus  is  neg]i;;ence. 

SLearm.  &  Redf.  Neg.  §  196;  OotUla  v. 
Nevs  York.  L.  E.  A  W.  R.  Co.  1  Cent.  Rep. 
728.  100  N.  T.  462;  CNoil  v.  St.  Louie.  I.  M. 
<f  8.  B.  Co.  9  Fed.  Bep.  B87;  Fav  v.  Minntap- 
oMtAai.  L.  B.  Oo.  80  Hino.  218.  11  Am.  ft 
Eng.  R.  R  Cos.  193:  Goodrieli  v.  Nea  York 
Cent.  <e  ff.  fi.  B.  Cb.  6  L.  R  A.  750. 118  N.'  T, 
898.  41  Am.  ft  Eng.  R.  R.  Cas.  299;  Bomar  v. 
LouimUe,  N.  A  8.  B.  Co.  iS  La.  Ann.  988; 
Miei'ouri  Pae.  R.  Co.  y.  Barter,  44  Run.  612. 
44  Am.  ft  Ene.  R  R  Cas.  628. 

It  was  the  duty  of  the  defendant  to  discover 
and  remedy  the  defect  in  the  car. 

Berberi  v.  Northern  Pae.  B  Oo.  116  U.  B. 
654.  29  L.  ed.  760. 

Bennett  was  not  familiar  with  engine  30.  It 
bad  onlyatieeu  in  use  by  him  part  of  two  days. 
He  was  used  to  the  switch  engloes  with  round 
corners.  It  is  negligence  to  use  for  freight 
trains  an  engine  with  a  gooae-neck  equipment 
for  passenger  service. 

Qaiwtton,  H.  A  S.  A.  B.  Oo.  v.  Garrett,  78 
Tex.  262;  Hungerford  v.  Chieam,  M.  A  81.  P. 
a  Oi.  41  Minn.  444, 41  Am.  ftBng.  R  R  Cas. 
269. 

Wbetbet  the  uae  of  an  engine  for  switching 
iritb  a  draw-bar  so  low  that  it  would  paas  un- 
der tbe  draw-t>ar  on  a  car  is  negligence  or  not 
is  a  question  for  the  Jury. 

Laiokm  v.  ConnetAieut  Biver  R  Oo.  186  Mass. 
1,  18  Am.  ft.  Eng.  R.  R  Cas.  96. 

Corliss,  Oh.  J.,  delivered  tbe  opinion  of 
tbe  court: 

The  clTcnmstances  under  which  plaintiff 
was  injured  we  think  warranted  the  jury  in 
findiuK  that  the  defendant's  negligence  was 
one  of  the  proximate  causes  of  the  damage 
which  the  plalotiS  suffered.  He  was  an 
employ^  of  the  defendant,  acting  aa  awitch' 
man.  The  flrat  Important  fact  in  the  history 
of  the  accident  was  the  stepping  of  the 
plaintiff  upon  the  foot-board  of  a  switch- 
engine  to  ride  down  upon  it  to  a  Sat-car 
standing  upon  a  curved  switch,  for  tiie  pur- 
pose of  aiding  in  coupling  the  engine  to 
the  car  in  order  to  transfer  it  to  another 
track.  The  car  did  not  belong  to  defendant, 
but  was  owned  by  tlte  Union  Tank-Line 
Company.  This  fact  is  of  no  moment,  how- 
ever, as  the  defendant  was  bound  to  inspect 
this  foreign  car  tbe  same  aa  one  of  its  own 
cara.  Goodrieh  v.  Neu  York  Cej\t.  A  H.  B.  B. 
Ob.  6  L.  R.  A.  750.  116  N.  T.  898 ;  GotUitb 
V.  Nea  York,  L.  E.  AW.  B.  Co.  100  N.  T. 
462,  I  Cent.  Rep.  728 ;  InterwUional  A  Q.  Jf. 
R.  Co.  T.  EtTTian,  78  Tex.  294.  9  L.  R  A. 
708 ;  Bomar  v.  Loaieiana,  N.  A  8.  B.  Oo.  & 
La.  Ann.   983 ;  F<^/  t.  MinneapoUt  A  8L  L. 
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B.  Oo.  80  Minn.  831 ;  O'Sal  v.  8t.  LouU.  1. 
M.  ±  8.  R.  Go.  9  Fed.  Rep.  887;  MUnmH 
Pac.  R.  Co.y.  Barber,  U  Kan.  813,  44  Am. 
&  Eng.  R.  R.  Cbh.  528 ;  Ouiridga  v.  Miitouri 
Pae.  ROo.  84  Mo. 488.18  West.  Bep.  844. 

It  was  defendant's  dutj  to  make  this  In- 
apectioo  before  incorporating  tlie  car  into  one 
of  its  trains.  Uore  than  autBcient  time  had 
elapsed  since  receiving  the  car  to  enable  it 
to  perform  this  duty,  as  tbe  accident  oc- 
curred In  Jameatown,  in  tills  8tat«,  a  coDsid- 
erabje  distance  bey ond  the  point  where  the 
car  must  have  flrst  come  into  Its  possession. 
It  had  been  Ioqk  enough  In  its  custody  to  be 
carried  to  Its  destination  and  unloaded,  aa 
it  was  standing  empty  upon  the  switch  at 
the  time  plaintiff  was  Injured.     There  is  no 

Sroof  that  the  car  was  ever  inspected,  Tbe 
efect  was  of  such  e.  nature  that  the  exerciae 
of  reasonable  care  to  making  an  Inspection 
miist  have  diacloeed  the  delect.  Therefore, 
whether  the  car  was  or  was  not  inspected, 
there  was  sufficient  to  juBtify  a  verdict  that 
tlie  defendant  bad  been  careless  in  the  dis- 
charge of  its  duty  to  use  reasonable  care  to 
[umish  its  employes  with  safe  appliances  of 
everr  kind,  and  keep  them  in  safe  condition. 
Northern  Pae.  B.  Oo.  y.  Herbert.  116  U.  S. 
642,  89  L.  ed.  755.  This  ia  one  of  the 
moBter'a  duties,  and  the  servant  upon  whom 
the  master  devolves  ita  performance  repre- 
sents the  master  in  that  respect,  and  ia  not  In 
tbe  discliarge  thereof  a  fellow  servant  of  tbe 
employ^  injured.  Sm-Otern  Pae.  B.  Oo.  v. 
Herbert,  InteriuititnuU  *  O.  N.  R.  Go.  v. 
Kernan.  and  Fay  v.  MinjuapoXU  d  St.  L.  B. 
Co.  supra;  Cond(/n  v.  Mistovn  Pae.  R.  Co.  78 
Mo  687  ;  Buthby  ».  New  York,  L.  B.  A  W. 
B.  Go.  107  N.  T.  874,  10  Cent.  Rep.  288; 
Ea  y.  Northern  Pae.  B.  Oo.  (N.  Dak.)  48  N. 
W.  Bep.  223. 

When  plaintiff  stepped  upon  the  foot-board 
of  the  engine,  it.  appears  to  have  been  a 
abort  distance  from  the  car,  and  was  backing 
down  towards  it  slowly.  PlaintiS  stood 
upon  that  portion  of  tbe  foot-board  which 
WHS  on  the  short  side  of  the  curve  of  the 
switch.  On  the  other  side,  standing  also  on 
the  foot -board,  was  the  foreman  of  tbe 
■witching  crew.  He  guided  the  link  into 
the  opeoiDg,  while  plaintiff  reached  over  to 
the  Bat-car  to  pick  up  a  pin  lying  there, 
for  the  purpose  of  using  this  pin  to  complete 
the  coupling.  While  fn  tbig  position  he  was 
squeezed  between  the  locomotive  and  tbe 
car.  and. Injured,  because,  as  tbe  evidence 
demonstrate,  there  was  too  little  apace  be- 
tween them,  owing  to  the  undue  snortness 
of  the  draw-bars  both  of  the  car  and  of  tbe 
engine.  He  reats  hla  right  to  indemnity 
upon  this  conduct  of  defendant  in  permit- 
ting a  cor  with  so  short  a  draw. bar  to  be 
placed  upon  Its  track  for  use.  and  in  aug- 
menting the  danger  by  brlngine  it  into  con- 
nectioD  with  sn  engine  whose  drawbar  was 
likewise,  as  appears  from  some  of  tbe  evi- 
dence, much  shorter  than  the  draw-bars  in 
ordinary  use.  Each  of  these  draw-bars  was, 
accordinK  to  some  of  the  evidence,  so  much 
shorter  than  those  in  common  uae  that  we 
B  inclined  to  the  view  that  the  jury 


risk  attending  tlie  uae  oi  such  short  draw- 
bars— particularly  their  use  in  coonectioD 
with  each  other — was  one  of  tbe  ordinary 
risks  of  tbe  cmplovment,  in  tbe  usual  sense 
of  that  phrase.  The  evidence  discloseB  that 
they  were  so  short  that  when  their  ends  came 
together  there  was  only  about  ten  inches  be- 
tween the  end  of  tbe  car  and  of  the  locomo- 
tive, whereas  the  usual  apace,  according  to 
the  evidence,  Is  from  about  twenty-four  to 
thirtr  Inches.  To  so  diminish  this  usual 
atanoiDg  room  that  an  employ^  is  almost 
sure  to  be  causht  when  In  the  discbaree  of 
his  duty  between  a  heavy  atanding  car  and 
an  engine  whose  momentum,  because  of  its 
weight.  Is  tremendous,  however  slow  its 
speed,  would  seem  to  be  some  evidence  of 
negligence.  If  tbe  apace  Is  too  narrow  for 
the  body,  serious  injury  ia  almost  Inevitable 
in  case  the  servant  is  caught.  There  is  re- 
spectable authority  for  tbe  proposition  that 
these  facta  warrant  a  flnding  of  negligence. 
ToUdo.  W.  <fc  W.  S.  Go.  V.  Frederiekt,  71  III. 
294;  GrterOeaf  v.  laiiwi*  Gent.  B.  Go.  29 
Iowa,  14 ;  Belair  v.  Ghieago  &  S.  IT.  B.  Co. 
43  lowB,  662 ;  OrvlehjUld  v.  Biehrjumd  it  D. 
B.  a>.  78  N.  C.  800 ;  MUtouH  Pae.  R  Go. 
V.  CaVbreath.  86  Tex.  B2B. 

Assuming  that  the  jury  were  Justified  in 
finding  the  defendant  guilty  of  negligence, 
it  remains  to  be  considered  whether  tne  plain- 
tiff was  not  guilty  of  contributory  negligence 
as  a  matter  of  law.  The  question  arises  not 
under  ordinary  circumstances.  Tbe  defend- 
ant appears  expressly  to  have  imposed  ujxtn 
plaintiff  duties  In  addition  (o  tnose  which 
the  law  would  imply  from  an  ordinary  con- 
tract of  employment  of  a  switchman.  At 
the  time  the  plaintiff  entered  into  the  service 
of  the  defendant,  the  latter  presented  to 
plaintiff  for  atgnatnre  certain  regulations, 
and  plaintiff,  in  answer  to  the  question 
printed  thereon.  "Have  you  read  and  do  you 
understand  the  following  extract  from  the 
book  of  rules  of  the  Northern  Pacific  Rail- 
road Company?"  replied  in  his  own  hand- 
writing: ^  I  have  read  and  understand  them," 
So  far  as  they  ore  here  material,  these  rules 
are  as  follows:  "Great  care  must  be  exer- 
cised by  all  peieona  when  coupling  cars. 
Inasmuch  as  the  coupling  apparatus  of  cars 
and  engines  cannot  be  uniform  in  style, 
size,  or  strength,  and  Is  liable  to  be  broken, 
and  as  from  various  causes  it  is  dangerous  to 
expose  between  tbe  same  the  handa,  arma, 
or  persons  of  those  engaged  In  coupling,  all 
employes  are  enjoined  before  coupling^  cars 
or  engines  to  examine  so  as  to  know  the 
kind  and  condition  of  tbe  draw-heads,  draw- 
bars, links,  and  coupling  apparatua.  and  are 
prohibited  from  placing  in  the  train  any  car 
with  a  defectire  coupling  until  they  have 
firat  reported  its  defective  condition  to  the 
yard-master  or  conductor.  Bufflcient  time  ia 
allowed,  and  may  be  taken  by  empjoyea,  in 
all  cases  to  make  the  examination  required. " 
Our  9rst  concern  ia  to  ascertain  the  true 
scope  of  this  regulation.  It  will  hardly  be 
claimed  that  it  was  the  purpose  of  defendant 
to  Impose  upon  tbe  plaintiff  all  the  duties 
ot  a  cor  inspector,  so  far  as  tbe  proper  dis- 
charge of  such  duties  were  essential  to  the 
protection  of  the  plaintiff.    Buch  an  iuterpre- 
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t  itii-n  woaia  in  eBecl  exempt  the  defendant 
from  liabilitj  for  Ub  own  neglieence,  how- 
ever gross.  The  Bame  facts  wbicli  would 
convict  the  defendant  of  carelessness  would, 
under  sucli  a  view  of  the  rule,  likewise  con- 
vict the  plaintifl  of  contributory  neglieence 
In  every  instance.  The  employer  would  thus 
save  itself  from  liability,  although  negliirent 
In  the  discharge  of  the  duties  of  a  muster. 
It  la  an  elementary  rule  of  construction  that 
the  couits  shrink  from  ao  interpreting  the 
laniruage  employed  by  a  common  carrier  as 
to  exempt  it  fro'ca  the  conaequences  of  its 
own  negligence.  No  such  interpretation 
will  be  adopted,  unless  by  the  use  of  the 
word  "negligence,"  or  by  other  explicit  lan- 
ruage.  the  court  1*  driven  to  such  view. 
Then  the  provision  so  exempting  from  neg- 
ligence ia  often  struck  down  as  opposed  to 
public  policy.  (Wliether  the  doctrine  relates 
to  an  employ^  as  well  as  to  the  public  it  Is 
not  necessary  to  decide.)  It  would  be  un- 
rcasonnble  to  give  the  rule  this  construction. 
It  would  not  be  practicable  for  one  employed 
in  coupline  cars  to  devote  the  same  amount 
of  time  to 'and  exercise  the  same  degree  of 
care  in  the  inspection  of  the  apparatus  em- 
ployed in  the  coupling  of  cars,  and  of  such 
purM  of  the  car  as  are  immediately  connected 
therewith,  as  a  car  inspector  must.  To  ex- 
empt the  Company  from  liability,  something 
more  tluin  a  short  examination  muat  be  made 
by  tLe  car  inspector.  There  may  be  obscure 
defects  which  the  exercise  of  due  care  renders 
it  imperative  he  should  discover,  and  for  bia 
failure  to  discover  and  remedy  wbich  the 
Company  would  be  responsible ;  snd  yet  for 
the  master  to  insist  that  a  trainman  or  a 
switchman  should  be  held  to  the  obligation 
of  making  such  an  investigation  as  would 
result  in  their  disclosure  would  seriously 
cripple  the  power  of  the  Company  to  handle 
and  ship  the  freight  intrusted  to  it.  It 
would  be  an  unreasonable  and  impracticable 
requirement  that  all  the  dangers  to  an  em. 
ployG  which  a  proper  car  inspection  should 
bring  to  light  should  be  discovered  every 
time  two  cars  are  coupled  together,  or  one 
car  is  coupled  to  a  locomotive.  It  would  be 
exacting  of  the  trainman  or  the  switchman 
more  onerous  duties  than  those  imposed  upon 
the  expert  cor  inspector.  The  company 
would  require  the  less  expert  servant  to  dis- 
cover at  his  peril  a  defect  which  the  more 
expert  employs  hod  failed  to  detect.  With 
lees  skill  in  such  mntienj,  and  less  time  to 
investigate.  It  would  be  a  gross  wrong  to 
allow  the  master  to  dictate  to  his  servant  the 
condition  that  he  would  have  no  rc<lress  for 
Injury  occasioned  by  the  master's  carelessness 
becauM  he,  the  servant,  hod  not  complied 
with  B  regulation  which  it  would  be  impos. 
sible  for  Dim  to  observe.  But  it  is  within 
the  domain  of  possibility  for  the  employ^ 
to  obey  this  rule,  when  reasonably  construed. 
There  are  defects  which  will  appear  when 
extra  care  Is  used.  We  think  the  reaaonable 
construction  of  this  rule' is  that  more  than 
ordinary  care  muat  be  exercised  by  the  em- 
ploy^ ;  that  he  may  not  rely  implicitly  upon 
the  uniform  discharge  by  the  master,  through 
hia  servants,  of  the  duty  of  using  ordinary 
care  in  fuinlahing  proper  and  isafe  appliances 
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and  machinery,  and  in  keeping  them  in  re- 
pair, and  Uiat  he  must  In  some  measure  1m 
on  liis  guard  against  injury  from  the  oc- 
casional negligence  ol  those  who  are  charged 
with  the  performance  of  the  master's  dufles 
to  his  cmployta.  No  matter  ivhat  degree  of 
care  is  exercised  in  the  selection  of  the  serv- 
ants by  whom  these  master's  duties  are  to 
be  discharged,  negligence  will  sometlmea 
characterize  their  conduct.  Said  the  court 
In  Smith  V.  PbtUr,  48  Mich,  258:  "When 
a  hrakeman  handles  any  car,  he  knows  that 
there  Is  at  least  a  possibility  that  he  may  be 
Injured  unless  he  examines  It  carefully.  It 
may  not  always  he  legal  negligence  in  him 
to  rely  with  some  assurance  on  the  accuracy 
of  the  persons  who  should  have  examined  ft 
before  it  comes  to  him.  But  he  is  bound  to 
know  that  omissions  of  such  care  are  possible, 
and  are  dangerous  If  they  occur.  And  he  Is 
also  bound  to  know,  as  all  men  know,  that 
it  is  Impossible  for  employes  to  completely' 
guard  against  it." 

It  would  be  contrary  to  sound  policy  to 
suffer  the  master  to  exonerate  himself  from 
liability  in  all  caoea.  even  by  agreement 
with  the  servant..  But  there  are  defects  re- 
sulting from  the  careless  performance  of  the 
master's  duties,  so  patent  that  it  is  very. 
reasonable  for  the  master  to  charge  an  em- 
pIoy6  with  the  duty  of  discovering  such  dc' 
fecta  at  hia  peril.  Even  in  the  absence  of 
any  regulation,  the  servant  ia  often  held  ac- 
countable for  his  failure  to  guard  against 
such  defects.  In  this  case  the  regulation  but 
au;;mented  this  obligation.  It  called  the 
servant's  attention  to  the  fact  that  the  very 
difficulty  which  occasioned  the  injuir  some- 
times  existed.  It  notified  him  that  the 
coupling  apparatus  of  cars  and  engines  were 
not  uniform  In  size  ;  this  embraces  differences 
in  length.  It  apprised  him  of  the  dangers 
of  the  work  ;  enjoined  upon  him  the  duty  of 
examining  so  as  to  know  the  kind  and  con- 
dition of  the  draw-heads,  draw-bars,  links, 
and  coupling  apparatus ;  prohibiled  him  from 
placing  In  the  train  any  car  wttb  a  defective 
coupling;  and,  that  the  rule  might  tw  faith- 
fully obeyed  by  the  servant,  it  explicitly 
granted  to  him  ample  time  to  observe  ita 
behesta.  The  language  is  unmistakable ; 
"  Sufficient  time  Is  allowed,  and  may  be  taken 
by  employ^  in  all  cases,  to  make  the  exam- 
ination required."  It  was  insisted  at  the  bar 
of  this  court  that  this  rule  was  not  ordained 
in  good  faith ;  that  it  was  never  expected 
that  an  employ^  would  observe  it ;  and  that 
any  servant  who  took  sufficient  time  to  follow 
and  obey  its  requirements  must  inevitably 
look  for  discharge. 

On  what  principle  this  court  Is  asked  to 
attribute  a  Machiavellian  policy  to  the  de- 
fendant, we  are  at  a  loss  to  determine:  and, 
should  we  find  that  only  grasping  self-inter- 
est without  one  touch  of  humanity  was  the 
motive  for  this  rule,  still  we  must  adjudge 
tliat  Ita  grant  of  sufficient  time  to  nibke  the 
examination  enjoined  was  written  In  good 
faith,  when  the  rule  receives,  as  we  believe 
It  was  the  purpose  of  the  defendant  that  It 
should  receive,  a  reasonable  construction. 
In  the  light  of  such  an  interpretation  of  It, 
it  is  obvious  that  the  use  of  this  time  by  the 
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•errant  ttUI  not  teriously  diacommode  tbe 
master  or  delay  the  abipmeEit  ot  ita  freleht. 
And.  on  the  other  hand,  th«  master  baa  a  deep 
Interest  in  the  safety  of  the  Berrant;  for,  no 
matter  how  perfect  the  former's  defense  to  a 
el&im  for  damage,  the  nuking  of  that  de- 
fense is  always  attended  with  expense.  Un- 
adulterated »el&abness  would  prompt  tbe 
adoption  of  a  regulation,  the  observanoe  of 
which  would  save  such  expense,  while  not 
materially  reducing  the  serrant's  efllclency 
or  affecting  the  volume  of  work  he  can  per- 
form. It  It  without  force  to  assert  that  the 
master  would  discharge  an  employ^  who 
would  take  the  Decessarr  time  to  make  tbe 
required  examination.  Should  he  discharge 
the  serrant  before  his  term  of  employment 
bad  expired,  for  no  other  reason,  tbe  law 
would  give  the  servant  redress ;  and,  if  do 
time  of  emoloyment  Is  prescribed,  it  is  the 
master's  legal  right,  ae  it  is  tbe  legal  right 
of  the  employs,  to  terminate  the  relation  at 
any  time,  without  any  excuse  at  all,  or  for 
any  reason,  however  unjusliflable  In  ethics. 
We  would  not,  however,  be  understood  as 
asserting  that  the  master  could  insist  upon  a 
rule  when  tbe  master's  conduct  in  tbe  dis- 
charge of  its  employ&,  or  in  any  other  man- 
ner, indicated  a  purpose  not  to  accord  to  the 
latter  tbe  necessary  time  without  which  the 
master's  command  to  the  exercise  of  a  higher 
degree  of  care  could  not  be  obeyed.  Its  ac- 
tions must  not  belie  its  words.  This  record 
discloses  no  such  condition  of  affairs. 
Neither  the  plaintiff  nor  any  other  employ^ 
of  tbe  defendant  has  been  discharged,  or 
threatened  with  discharge,  because  he  sought 
in  good  faith  to  comply  with  this  regulation, 
and  took  the  necessary  time  for  that  purpose. 
Nor  are  we  confronted  with  the  dimcnit 
question  as  to  the  rights  of  the  plaintiff,  had 


disregard  of  the  rule ;  neither  was  the  press 
of  business  such  that  a  full  observance  of  its 
behests  was  not  practicable.  There  was  no 
exigency.  Tbe  plaintiff,  with  the  defects  In 
full   view, — one    Immediately    beneath   hie 

faze,  and  one  before  his  eyes  only  a  short 
istance  away,— moved  slowly  towards  his 
fate,  oblivious  of  danger,  because,  as  Is  con- 
ceded, he  took  no  precautions  to  discover  an 
Open  peril.  He  seeks  to  excuse  bis  omission 
to  examine  the  length  of  tbe  draw-bar  by 
his  statement,  upon  which  tbe  verdict  of  ttie 
Jury  has  set  tbe  seal  of  truth,  that  be  was 
engaged  in  looking  for  a  pin  with  which  to 
make  the  coupling.  The  pin  could  have  been 
found  OS  well  after  he  had  observed  the  de- 
fendant's rule,  that  he  must  examine  to  as- 
certain whether  there  was  any  danger  from 
tlie  size  of  the  draw-bora  of  the  engine  and 
of  tlie  car.  The  same  argument  would  ex- 
oorate  bira  from  blame  nad  the  coupling 
apparatus  and  tbe  dead-woods  been  entirely 
wontinft.  He  testified  that  be  knew  everv 
road  had  different  cars,  with  different  length 
draw-heads ;  that  prior  to  the  accident  he 
did  not  notice  the  length  of  the  draw-beads 
of  the  car  and  of  the  engine ;  that,  If  he  bad 
known  of  the  undue  shortness  of  these  draw- 
heada,  he  could  have  escaped  Injury,  sa  there 
was  plenty  of  time  for  bim  to  nave  stepped 
down  and  out  from  tbe  end  of  the  foot-b(«rd 
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upon  tbe  ground,  so  as  to  clear  himself  from 
the  flat-car  before  he  was  hurt;  and  that  be 
knew  that,  if  two  cars  met  upon  a  curve, 
tbe  distance  between  them  would  be  shorter 
on  the  Inside  than  on  tbe  outside  of  the 
curve.  It  is  clear  tbat  plaintiff  made  no 
effort  to  obe^  tbe  rule  requiring  bim  to  mska 
an  examination  of  tbe  coupling  apparatus. 
He  does  not  pretend  to  have  o^yed  it.  He 
disavows  any  suoh  obedience.  'Tbat  an  ob- 
servance of  ^ts  requests,  giving  it  a  reason- 
able  Interpretation,  woold  have  saved  him 
from  injury,  cannot  admit  of  doubt.  The 
defects  were  patent ;  the  difference  between 
tbe  combined  lengths  of  these  draw-I>ara  and 
the  combined  lengths  of  those  in  ordinary 
use  was  fourteen  to  twenty  inches.  Tbo 
ratio  was  alxiut  ten  to  thirty.  One  was  di- 
rectly beneath  his  gaze ;  tbe  other  was  almost 
directly  before  bis  eves.  'There  was  time  for 
Inspection  while  the  engine  was  moving 
slowly  backwards.  Further  time  might  have 
been  taken.  If  necessary,  under  tbe  rule. 
To  fall  to  discover,  under  these  circam- 
atances,  that  theae  dtaw-bors  were  only  about 
one-tbird  the  usual  lencth,  must  be  negli- 
gence, particularly  in  view  of  tbe  express 
warning  contained  In  the  rule,  the  injunction 
to  examine  so  as  to  know  the  kind  and  con- 
dition of  tbe  coupling  apparatus,  and  the 
muting  of  sufficient  time  for  tbat  purpose. 
When  warned  of  the  danger  generally,  and 
afforded  time  to  pause  and  examine  whether 
it  existed  In  the  particular  case,  tbe  servant 
may  not,  with  thoushtleaa  imprudence,  ruab 
headlong  upon  perfl  at  the  expense  of  bis 

Said  the  conK  In  Karrtr  r.  Detroit,  0.  M. 
AM.R.  (Jo.  70  Mich.  400,  after  Quoting  a 
regulation  of  the  defendant  very  similar  to 
the  one  in  the  case  at  bar:  "It  was  plain- 
tiff's duty  to  examine  into  the  coupling  ar- 
rangements of  both  cars  before  be  attempted 
to  couple  them,  and  as  they  were  only  a  rod 
apart  at  most  before  he  started  the  train 
iMck,  and  as  he  says  the  defect  was  visible 
at  once  to  anyone  looking,  one  or  two  sec- 
onds would   have  fumlahed   all    the  time 


s  and  could  move  when  he  pleased,  tbe 
case,  as  he  presents  it,  was  an  aggravated 
one,  of  tbe  grossest  carelessness.  lor  which 
he.  and  do  one  else,  was  responsible." 

Said  the  court  in  DarrawU  v.  CTwipmrt* 
(£  0.  It.  Oa.,  SS  Ya.  388:  " Lt  all  events 
tbe  evidence  shows  that  the  dangerous  cumli- 
tion  of  tbe  coupling  was  obvious,  and  that 
the  plaintiff,  in  violation  of  the  rules  of  the 
company,  voluntarily  put  himself  in  a  posi- 
tion of  danger.  In  consequence  of  which  he 
was  injured.  Under  these  circumstances.  In 
tbe  eye  of  the  law,  he  was  the  author  of  bis 
own  misfortune :  that  is  to  say  his  negli- 
gence, or  what  is  the  same  thing,  hla  fallur« 
to  use  reasonable  and  proper  care  and  caution 
was  tbe  proximate  cause  of  the  injury  com- 
plained of.  The  action  is  not  therefore 
mBlntainable. ' 

In  Michigan  Oent.  B.  Oo.  t.  Bmitluon.  W 
Mich.  3!2,  there  was  no  rule  giving  warn- 
ing, enjoining  examination  and  according 
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a  brskemBD,  bad  failed  to  notice  that  ttkere 
were  double  dead-woods  on  tbe  can  he  was 
«oupliag,  instead  of  a  slnsle  dead-wood  oa 
«ach.  it  being  contended  that  it  was  negli- 
gence for  the  defendant  to  receive  and  trans- 
port cars  equipped  with  double  dead-wooda. 
Said  iTud^  Coore7  \  "  If.  therefore,  s  twltch- 
fnan  were  to  declare  that  he  Iiad  attempted 
to  couple  the  double  dead-woods  without 
noticing  how  they  differed  from  the  cars  of 
defendant,  tbe  concluaion  would  l>e  inevitable 
that  he  had  gone  heedlessly  in  the  poTfomt- 
ADce  of  a  duty  requiring  great  care,  and  that 
Jie  bad  not  allowed  his  eyes  to  Infonn  him 
what  was  before  him.  .  .  .  The  best  no- 
tice Is  that  which  a  man  must  of  Dccessity 
«ee,  and  which  cannot  confuse  or  mislead 
bim.  He  needs  no  printed  placard  to  an- 
nounce a  precipice  when  he  stands  I)ef ore  It." 
lit  a  similar  case,  SatAatcatt  v.  Michigan 
Cmt.  B.  Co.,  SI  Hich.  258,  the  court  said: 
"Id  tliia  case  the  danger  consisted  in  the 
brskenutn  being  caught  between  the  two 
dead-woods  as  they  came  together.  The 
■dead-woods  were  in  plain  sight.  They  were 
really  the  most  prominent  objecte  on  ine  end 
of  tbe  cars.  The  plaintiff  had  a  full  oppor- 
tunity of  examining  the  one  by  which  he 
stood  some  moments  before  Uie  cars  came  to- 

gther.  Its  size,  shape,  and  tbe  location  of 
c  draw-bar  were  before  him.  He  had  only 
to  look  at  it  to  be  inFormed  of  any  peril  sur- 
rounding it.  Tbe  moving  oar,  at  a  distance 
of  twenty  Feet,  with  Itsdead-wood  and  draw- 
bar in  plain  view,  slowly  approached  the 
one  where  the  plaintiff  was  standing.  It 
does  not  ap)>ear  that  there  was  anyburrv 
about  the  business.  How  could  the  plaintiff 
have  been  better  waruedl  Certainly  he 
liDew  Ihe  car  was  coming,  and  could  see  the 
dead-woods  and  draw-bar  thereon  as  well  as 
If  he  had  made  tbe  coupling  a  thousand 
times  before,  He  could  not  fall  to  see  It,  If 
be  looked  at  all."  See  also  KeOeg  v.  Y/ia- 
■emuin  Cent.  R.  Co.  <Wis.)  21  Am,  &  Eng. 
R.  Cfts.  638;  Toltdo,  IP.  d  W.  E.  Co.  v, 
Blaek,  88  111.  112 ;  meaer  v.  VXint  &  P.  M. 
B.  Go.  m  Mich.  esO ;  St.  Louis,  I.  M.  A  8. 
R.  Co.  V,  met,  01  Ark.  497,  4  L.  R.  A.  17B. 
In  several  of  tbe  cases  referred  to,  the 
master  had  not,  as  In  the  case  at  bar,  imposed 
upon  tbe  servant  the  duty  of  eitra  care,  nor 
had  he  expressly  granted  to  him  sufficient 
time  to  enable  him  l«  examine  the  coupHnj 
Apparatus  before  makinit  the  coupling,  I. 
must  further  be  remem^red  that  plaintiff 
was  on  the  short  side  of  the  switch.  He 
testifled  that  he  knew  that  tbe  distance  would 
be  shorter  on  the  Inside  than  on  the  outside 
of  tbe  liurve.  But  be  seems  to  have  paid 
attention  to  this  obvious  law.  Being  upon 
tbe  shorter  side.  It  was  all  the  more  Import- 
ant for  him  to  ascertain  whether  there  would 
Ik  siiHlcient  room  between  the  car  and  tbe 
engine  for  him  to  stand  with  safety  oi 
foot-iKiard  In  making  the  coupling.  It  does 
Dot  seem  to  be  strenuously  insisted  that 
charge  of  negligence  can  be  predicated  upc 
1  lie  curve  of" the  switch.  There  is  no  ev 
dence  of  the  degree  of  tbe  curve,  and  there 
i»  nmli-rnt  authority  for  tbe  proposition  that, 
13  L.  R.  &. 


unless  the  curve  Is  abnormally  ihaip,  the 
courts  will  not  regard  it  as  evidesce  of  care- 
lessness. TuttU  V,  Detroit,  O.  K  <t  M.  B. 
Co.  123  U.  3.  189,  80  L-  ed.  1114-  The  lan- 
guage of  the  court  In  this  cose,  both  on  this 
point  and  on  tbe  further  point  of  contribu- 
tory negligence,  because  tbe  injured  servant 
stood  upon  the  inside  of  the  curve  in  making 
oupling,  Is  very  applicable  here:  "The 
s  in  the  present  case  arising  from  the 
sharpness  of  the  curve  were  seen  and  known. 
Tbev  were  not  like  the  defects  of  unsafe 
machinery  which  the  employer  has  neglected 
to  repair,  and  which  his  employ^  have  reason 
to  suppose  is  in  proper  working  condition. 
Everyuiing  was  open  and  visible,  and  tbe  de- 
ceased bad  only  to  use  his  senses  and  his  fac- 
ulties to  avoid  tbe  dangers  to  which  be  was  ex- 
losed.  One  of  these  dangers  was  that  of  the 
.raw-bais  passing  each  other  when  the  cars 
reie  brought  together.  It  wot  his  duty  to 
look  out  for  this,  and  avoid  it.  The  danger 
existed  only  on  tbe  inside  of  the  curve,  and 
this  must  have  l>een  known  to  him."  On 
tbe  question  whether  it  was  negligent  to 
bulltf  a  switch  with  so  sharp  a  curve,  the 
court  observed:  "We  have  carefully  read 
tbe  evidence  presented  by  tbe  bill  of  excep- 
tions, and  although  it  appears  thai  the  curve 
was  a  very  sharp  one  at  the  place  where  the 
accident  happened,  yet  we  do  not  think  that 
piublicpolicy  requires  the  courts  to  lay  down 
my  rule  of  law  to  resblct  a  railroad  com- 

f.any  as  to  tbe  curves  it  shall  use  in  its 
relgbl  depots  and  yards,  where  the  safety  of 
passenzers  and  the  public  is  not  involved. 
much  less  that  it  should  be  left  lo  the  vary- 
ing opinion  of  Juries  to  determine  such  on 
engineering  question."  It  Is  true  that  In  tbe 
TatOt  Cau  there  was  no  one  standing  on  the 
foot-board  on  tbe  outside  of  the  curve,  as  Id 
tbe  case  at  bar ;  but,  if  the  brakeman  was 
bound  In  the  TuttU  Ohm  to  know  that  it  was 
dangerous  to  stand  on  the  inside  when  there 
was  no  one  on  the  outside,  surely  the  plain- 
tiff In  this  cose  was  iMiund  to  know  that  his 
position  was  one  of  danger,  although  there 
was  someone  standing  on  tbe  outside.  The 
fact  tbat  another  stood  in  one  of  the  places 
of  aafety  did  not  render  the  place  occupied 
by  plaintiff  any  less  dangerous  or  ot>scure 
bis  sense  of  tbat  danger.  The  other  place  of 
safety  was  outside  of  the  space  between  the 
car  and  the  engine,  upon  the  ground.  Per- 
haps he  might  not  have  found  room  with  the 
foreman  on  the  outside  of  the  curve  on  the 
foot-board,  but  be  might  have  gone  ahead, 
and  set  the  pin,  and,  If  the  jar  of  tbe  col- 
lision had  not  been  sufficient  to  cause  the  pin 
to  fall  down  into  its  place,  then,  he  could 
have  inserted  it  in  the  aperture  with  bis 
hands  without  tbe  slightest  danger,  or,  at 
least,  he  then  would  have  plainly  seen  the 
danger  of  going  between  the  engine  and  the 
car  on  the  short  side  of  tbe  curve,  and  could 
have  completed  tbe  coupling  on  the  long 
side.  The  plaintiff  has  sustained  severe, 
and  perhaps  permanent,  injuries.  His  canv 
appeals  to  our  sympathy,  and  he  may  be  a 
not  unworthy  object  of  charity,  but  justice 
will  not  seize  his  master's  property  lo  com- 
pensate him  for  the  consequences  of  his  own 
imprudence.    There  seems  to  be  marked  una- 
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latian  of  uie  master 
jury,  tliere  can  be  no  recovery.  _  . 
Oecrgia  Pae.  S.  On.  (Gb.)  44  Am.  &  Bng. 
R.  It.  Cas.  553 :  Ca/iill  v.  Ilittoii,  106  N.  Y. 
fil3,  9  Cent.  Rep,  855  ;  Karrer  v.  Detroit,  Q. 
H.  &  M.  R.  Go.  7fl  Mich.  400  ;  Sin  Antonio 
(ft  A.  P.  R.  Go.  T.  Wallnce.  76  Tex.  836; 
Mtnphis  A  0.  R  Co.  v.  ThoTnat,  61  Misa. 
640;  Deed»  v.  CliUtigo,  R.  1.  &  P.  R.  Co. 
74  Iowa,  IH ;  St.  Louis.  I.  M.  d  3.  B.  Go. 
T.  mai,  61  Ark.  467,  4  L.  R.  A.  178;  3^- 
mck  -7.  JltinoU  Vent.  R.  Go.  73  Iowa,  158 ; 
Wolses  V.  Lalce  Shore  A  M.  S.  R.  Co.  88  Ohio 
St  227;  Pmiuyieanta  B.  Co.  v.  WhiUoyiA.  Ill 
lEid.  212,  9  West.  Rep.  823,  SI  Am.  &,  Eng. 
R.  R.  Cas.  149. 

Plalntift  maj  not  ask  na  to  speculate 
whetber,  by  tbe  exercise  of  due  care,  he 
wouid  have  discovered  the  peril,  and  avoided 
the  danger,  had  he  made  the  eiaminatlon 
which  the  rules  of  tbe  company  required. 
We  tbiak  an  observance  of  this  reasonable 
rule  would  have  saved  him  from  injury.  If 
he  had  stopped  and  looked,  and  then  failed 
to  discover  the  ptril  that  menaced  him,  pos- 
atbly  a  different  cas«  might  have  been  pre- 
sented. But  tbis  is  doubtful.  Tbe  exercise 
of  proper  care  must  have  revealed  the  danger. 
We  hold  that  this  record  discloses  the  fact 
that  plaintiff's  own  negligence  contributed 
to  his  injury,  and  the  judgment  and  order 
denying  the  motion  for  a  new  trial  must 
therefore  Iw  reversed,  and  a  new  trial  granted. 

A  single  (Question  as  to  the  admisslbltlty 
of  certain  evidence  remains  to  be  considered. 
The  wife  of  plaintiff  was  allowed,  against 
the  defendant's  objection,  to  testify  to  ex- 
clamations o(  pain  made  by  the  plaintiff  on 
waking  up  during  the  night.  Slie  said : 
"Well,  he  has  more  than  once  woke  up, — 
more  than  once  In  the  night, — groaning ;  and 
I  asked  'him  what  was  the  matter.  The 
record  discloses  nothing  further  on  this  point. 
It  does  not  appear  that  she  testified  touching 


the  opinion  that  tbis  evidence  was  admis- 
iible.  both  on  principle  and  under  tbe  great 
weight  of  the  adjudications.  There  was  no 
attempt  to  prove  a  narration  by  him  of  a 


past  transaction.  He  was  not  stating  that 
the  night  before  he  liad  suffered  pain.  He 
was  making  no  communication  whatever  ta> 
her.  It  was  only  the  involuntsry  expression 
of  suffering.  T^ue,  It  might  Iiave  been  sim-' 
ulnted.  but  that  was  a  question  for  the  Jury. 
The  evidence  ^of  the  physician  relating  to 
the  extent  of  his  injuries  must  have  rested 
in  some  degree  upon  statements  of  the  plain- 
tiff to  him,  snd  therefore  upon  what  is  more 
truly  hearsay  than  exclamations  of  pain. 
The  testimony  of  the  medical  expert  may 
often  t)e  founded  maiulT  upon  such  interested' 
declarations  of  the  patient,  and  yet  its  com- 
petency cannot  be  serioualy  questioned.  On 
tbe  other  hand,  Uie  rule  allowing  the  proof 
of  the  expression  of  present  pain  will  rarely 
result  in  imposition  upon  juries  or  othef 
triers  of  questions  of  fact.  Other  facts  la 
the  case  will  generally  aid  them  In  deter- 
mining how  much  of  real  and  how  much  of 
fictitious  pain  the  expression  ot  sufferiug 
shadows  forth.  We  think  the  true  rule  ift 
stated  In  Cleveland,  C.  O.  A  1.  R.  Co.  t. 
NattU.  lOi  Ind.  364-289,  1  West.  Rep.  890: 
"Where,  however.  It  becomes  important  to 
Illustrate  the  physical  or  mental  condition  of 
an  individual,  either  at  the  time  an  injury  is 
received,  or  from  thence  to  the  time  of  an  !□-' 

aulty  as  to  Its  severity,  effect,  and  nature,  w» 
link  expressions  or  declarations  of  present 
existing  pain  or  malady,  whether  made  at  th(> 
time  the  in  jury  is  received  or  subsequently  to- 
it,  are  admissible  In  evidence  [citing  many 
authorities].  Expressions  of  present  exist- 
ing pain,  and  of  lt«  locality,  are  exceptions, 
to  the  general  rule,  which  excludes  hearsay 
evidence.     They    ore    admitted    upon    the 


endured  by  another.  Whether  feigned  or 
not,  is  a  question  for  the  jury.  Such  dec- 
larations and  expressions  are  competent, 
regardless  of  the  person  to  whom  they  ar* 
made."  Bee  also  cases  cited  in  opinion, 
and  atata  v.  Qedicke,  48  K.  J.  L.  86 ;  Eddet 
V.  Batet,  26  Ala.  655  ;  Teatman  v.  Hart,  ft 
Humph.  874 :  EacenloeJia-  v.  Conai  ItlaitS 
as.  R  Co.  MN.  Y.  186. 
Be7)er»fd.  and  nmo  trial  ordered. 


All  o 


iraW  TOBK  CO0BT  OP  APPEALS. 
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Reuben  0.  SMITH  elal.,  Appt*. 
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Scfm.—Electioti  of  remtdv. 


Thedootrino  o(  eleotion  maans  that  where  two 
ln<H}ael8teat  rlg-hm  are  preeeat«d  to  the  choice  of  a 
paitr,  1)7  H  pencin  who  manKwta  a  oleor  Intention 
that  he  should  ool  enjo;  both,  be  mUBt  aooept  or 

18  L.  11.  A. 


he  beneflt  of  oredltom.  Is  not 

alsaclaQ  of  ramedlea  ai  will  debar  k 
oredlCor  from  sharing  la  a  dlttrtbuUoQ  of  the  ■•- 
slsned  estate  made  pending  inch  ault. 
(Uaroh  iO,  1S81.1 

APPEAL  by  Reuben  O.  Smith  and  the  First 
National  Bank  of  Towanda,  Pennsylva- 
nia, from  a  judgment  of  tbe  General  Term  oT 
the  Bupreme  Court,  First  Department,  affirm* 

reject  one  or  the  othen  and  so  one  cannot  take  u 
benefit  under  an  Instrument  and  tben  repudiate  It. 
I    Peisrsv.  BBla.lSSC.  8.  Bra.3BL.ed.  (N6. 

I  Bepsrate  remedies,  one  lotal  and  the  other  equlta- 
hle,  arelnounslsteDt  and  cannot  be  pursued,  bdnc 
BCalnst  Uie  poUoy  of  tbe  law.    One  party  will  aok 


See  also  25  L.  R.  A.  42;  20  L.  R-    A.  803;  31  L.  R.  A.  789. 


HiLU  T.  Paskbcbbt. 
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faig  a  JudimeDt  of  tbe  Bpecfnl  Term  for  New 
York  Coiintr  deoflDg  their  right  to  ahaie  In 
the  dis[ribiilloD  of  ihe  iasolveiiC  estate  of 
Heory  W.  Perioe.     Beverttd. 

BiHtemeat  by  Grtty,  J.: 

The  appellants,  bdng  creditors  of  Heniy  W. 
Perioe,  aa  inaolvent  debtor,  upon  judgrneals 
a|2aii>at  him,  broii^t  an  action  to  set  aside  aa 
assifni'neiit  made  by  Perioe  for  the  benefit  of 
bis  crediWre,  as  frauduleot,  in  which  they 
were  eTenlually  defeated.  Before  the  action 
was  commenced  Ihey  had  made  proof  of  their 
claims  before  the  assignee.  The  deed  of  aa- 
E!<nimeDt  provided  lor  cerlain  preferences  in 
payments  from  the  BBsiKiied  estate,  but  these 
appellantH  were  not  amoD^  the  creditors  pre- 
ferred. The  present  action  was  brought  on 
behall  of  the  crediCore  to  compel  tbe  assignee 
to  account  and  for  a  distributioD  of  the  assets 
in  bis  bands.  A  reference  was  therein  ordered 
to  a  referee  to  ascertain  and  to  report  the 
amount  due  each  of  (he  creditors  who  should 
come  in  under  tbe  order  and  aeelc  Ihe  benefit 
of  this  action.  Appellant*  appeared  by  coun- 
■el  before  the  referee,  but  prowsting  and  giv- 
tog  notice  that  the;  waived  no  rights  or  rem- 
edies theretofore  exercised,  or  that  might 
ibereafter  be  Insisted  upon.  At  that  time  an 
appeal  was  pending  lo  this  court  from  the 
judgment  in  their  action,  which  apheld  the 
validity  of  the  assignment,  and  objections  were 
made  by  other  creditors  to  tbe  allowance  by 
the  referee  of  the  appellaDls'  claims,  npon  the 
ground  tbatthey  were  proceeding  in  hoatilUy 
to  the  assignment  in  prosecuting  their  other 
nclion.  The  Tefcree,  howBTer,  allowed  the 
clfiiras,  on  the  theory  that  by  appearing  and 
refusing  to  witbdraw  their  claims  there  was 
an  election  to  participate  in  tbe  aciuniing. 
Upon  the  coming  In  of  the  referee's  leport  llie 
court,  at  special  term,  sustained  the  exceptions 
of  tbe  creaitots  to  the  allowance  of  the  appel- 
lants' claims,  on  the  ground  staled,  and  tbe 
court  at  general  term  afflnne<!  that  decision. 
From  the  Judgment  of  afSrmanca  the  appel- 
lants have  appealed  to  this  cduiL 

Mr,  BenJMjnln  S.  Harmon,  for  appel- 
lants: 

Tbe  doctrine  of  election  la  not  applicable  in 
thepremises. 

The  action  brought  by  Reuben  O.  Smith  to 
set  aside  tbe  assignment  herein  was  not  in  dis- 
regard of  tbe  assignment,  but  distinctly  recog- 
nized its  existence,  while  seekine:,  by  Judicial 
proceedings,  to  establish  its  invalidity. 


See  Wcodteara  v.  Barltne.  S8  Tt.  SSS;  JmmU 
V.  Woodjuard,  1  £dw.  Ch.  19S,  S  L.  ed.  108; 
SternfOd  T.  Simongon,  44  Hun,  439. 

The  bringing  of  an  action  to  set  aside  tbe  as- 
signment herein,  either  was,  or  was  not,  an 
election  at  the  time,  upon  Ihe  part  of  appel- 
lants,  sucb  as  lo  preclude  them  from  ever  alter 
sbanng  tbereunder  in  the  assigned  estate. 

FoMer  V.  BoiMry  Sav.  Bank,  4  L.  R.  A.  145, 
118  N.  T.  450. 

That  tt  was  not  such  an  election  at  the  time 
Is  conceded,  and  if  not,  then  bow  can  the  mere 
pendency  of  the  action,  its  nature  remaining 
tbe  same  and  no  substantial  benefit  having 
been  derived  therefrom  afterwards  have  that 

If  any  election  became  necessary  at  tha 
time  of  the  proceedings  before  the  reference 
herein,  then  appellants  elected  to  share  nnder 

tbe  assignment. 

Creditors  may  elect  to  share  even  under  a 
void  assignment,  the  assignment  as  to  them 
being.  In  sucb  case,  merelv  voidable. 

Bone  V.  Hmrimtei,  18  Wend.  240. 


an  action  to  have  Its  validity  or  invalidity  ju- 
dicially determined,  will  not  preclude  a  cred- 
itor from  sharing  under  the  assignment  when 
the  question  as  to  whether  or  not  be  will  so 
abare  thereafter  squarely  presents  itself. 

Woodtoard  v.  Harloja,  tapra.  Bee  Sanson 
T,  Tixrkington,  7  Heisfc  612;  Bu^  v.  Finn,  1 
Ohio  St.  409;  Maynard  v.  Maynard,  4  Edw. 
Ch.  711,  8  L.  ed.  1039;  Loney  v.  Bayly.  46  Md, 
447;  Pratt  t.  Adam*.  7  Paige,  Sifi,  4  L.  ed. 
800. 

The  appellants  elected  to  share  under  the  as- 
signment be  tore  tbe  bringing  of  the  action  to 
set  that  assignment  aside,  and  all  subsequent 
acts  upon  the  part  of  said  appellants,  incon- 
sJHicnt  with  said  elections,  are  of  no  effect. 

The  proofs  of  claims  never  having  been 
withdrawn  from  before  the  assignee,  nor  tbe 
dividend  declared  and  paid  l^  bim  refunded, 
there  was  a  conclusive  election  upon  the  part 
of  appellants  to  become  parlies  to,  and  to  ratify 
and  accept,  said  assignment. 

Rapaite  v.  Btewirt,  27  N,  T.  810:  Bont  v. 
Benri^et,  niirra. 

An  election  once  made  la  made  forever,  and 
if  appellants  elected  to  claim  under  the  assign- 
ment before  the  bringing  of  proceedings  boa- 
tile  to  that  assignment,  then  the  htter  proceed- 
iufrs  were  without  effect,  and  the  said  election, 
with  all  its  advantages  or  disadvaniagea.  re- 
mnins  unchanged. 


be  allowed  lo  vex  and  harass  another,  witb  two 
different  and  Inoonalstent  proceeillnm,  but  wlU  be 
put  to  bla  eleotlon.  Llvmgslon  v.  Kane,  8  Johns. 
Cb.  1SI,  I  L.  ed.  eOO;  Butler  V.  Wehle,  fl  Thomp.  4  C. 
«&  4  Hun.  W. 

If  tbe  plaintiff  tnatKnte  separate  aotlons:he  oan- 
QotcaiTr  iMitlito  lud^mant  and  satlsCactlon;  but 
mar  be  oompelled  by  order  at  tbe  oourt,  at  anr 
^^liuce  of  the  prooeedtoga.  lo  eleotlwMoh  be  will 
further  prosecute.  Oannihan  v.  Thompson,  111 
Haas.  372:  Hogers  v.  Vosburgh,  i  Johns.  Ch.  St.  1  L. 
cA-TH.    Seenot<  toTanr  v.  MuDjreriN.?.)  8I1.K. 

A.n4L 

A  partj  cannot,  eltber  la  the  oouise  Of  Utliratlon 
or  In  dealing  In  pals,  ocaupf  looonaletent  poalttons. 
8pe  noU  to  CnMunan  *.  Universal  Bnbber  Oo. 
(N.  Y.I  IS  L.  B.  A.  n. 

18L.R.A. 


An  action  to  let  aside  an  Insoivenay  dlBaharire  Is 
not  the  proper  remedy  of  a  oreditor  seeklnB'  to 
enforce  his  right  to  the  agreed  perDeatBge  under  a 
compromise  agreement  of  oredltors,  but  he  should 
sue  for  the  agreed  percentage.   Drake  v.  HcQnads 

(N.H.iJuiya,ie«a. 

A  creditor  who  baa  availed  himself  In  any  mode 
of  an  assignment' made  by  Ms  debtor.  Or  of  the 
beneBtsto  lie  derived  therefrom,  ban  himself  from 
taking  H07  action  to  defeat  tlie  purpoaa  of  tbe  as- 
Blgnoieat  as  a  ttaosfer  of  the  property  of  tbe  aa- 
aignor.    Thompson  v.  Fry.  Bl  Bun,  296. 

A  party  should  notenjo;  anadvanta^  under  an 
Instrtiment  nnd  at  the  same  time  Insist  on  lis  In- 
vallctlC}-.  Babcook  v.  Dill,  18  Barb.  SH;  Hafdoclc  v. 
Ooope,  58  N.  T.  Sa.  See  JuAt  to  Fowler  v.  Bowery 
Sav,  Dunk  (N.  T.l  4  U  B.  A.  IIS. 


*•» 


New  Tore  Court  c 


Jforrit  V.  Seieford.  IS  K.  T.  5S2;  MoUer  v. 
Tiuka.  87  N.  Y.  IM;  Fbwiw  t.  Snow*  &». 
Banft,  4  L.  R,  A.  145.  118  N.  Y.  450;  l^fnwy 
T.  Kiematt.  49  N.  Y.  IM. 

Mr.  Hnmpbrar  HellaBtaF.  fot  ntpond- 

TLe  appellants,  by  brin^rlng  and  prowcntiDg 
to  Judgment  tbeir  action  to  set  adde  tbe  assign- 
ment aa  tnudulent.  bave  elected  to  repudiate 
Uie  aBstgnment,  and  cannot  abare  In  tlie  dia- 
tilbutiaa  nndei  It. 

Any  dedslve  act  of  tbe  party,  with  knonl- 
edgB  of  bia  ligbta  and  of  tnefacta,  determlnea 
fail  election  In  the  case  of  conflicting  remedlea. 

Fuuiltr  V.  Bowtry  Bat,  Bnfjt,  t  L.  R.  A. 
IM.  118  N.  Y.  467;  MottUy.  Saford,  18N.  Y. 
562;  Bouker  Fertaiur  Cb.  t.  Cbr,  B  Cent  Kep. 
160, 108  N.  Y.  BM;  Conrou  t.  lAtOe.  6  L.  R.  A. 
(W3,  IIB  N.  Y.  887;  Terr^  t.  Hunger.  8  L.  R 
A.  216, 121  N.  Y.  161. 

Tbere  woold  leem  to  be  no  good  reason  wliy 
a  party  sboald  not  be  beld  as  strictlT  to  an 
clcctiiin  to  accept  or  repadlate  an  SMieiiment 
u  In  an;  other  case  calltnK  (or  an  election  be- 
tween tnconslBtent  remedies. 

See  Btemfeld  f.  Bimotwm.  44  Hnn,  480; 
Uelin  y.  Bmiein,  15  Abb.  N.  C.  78;  Ntw  Eng- 
land BanJt  T.  Leait,  8  Fiet.  lia 

Wbeo  a  credttor  by  an  attachment  anlt  takea 

firoperly  from  tbe  aalgnee  and  Mils  It.  on  ^t- 
Dg  bonds  to  tbe  assignee,  Rucfa  <Tedltor  is  pre- 
cluded from  claiming  any  twoeflt  aodei  the 
aulgament, 

YaUntint  T.  Dttkar,  48  Ho.  688;  GtUt  y. 
fiMa,8WIs.  867. 
Haring  made  fall  election,  he  is  bound  \sj  It. 
XoBer  T.  TuAa,  87  N.  Y-  166;  Strong  v. 
Strong,  8  Cent.  Rep.  48,  102  N.  T.  68;  Sen- 
ntdy  V.  Thorp,  01  N.  Y.  174;  Jodin  v.  Oowee, 
62  N.  Y.  90;  l»ain  t.  HtnUin,  tupra;  Acer  r. 
mie/Mtt,  VI  N.  Y.  897;  lirrs  v.  Mvngm;  tu- 

And  if  one  makes  an  election  between  two 
inconslatent  remedies,  bis  failure  to  secure  aat- 
fsfactioD,  by  means  of  the  one  he  adopts, 
forma  no  legal  reason  for  permltling  him  to 
resort  to  the  other. 

Nea  Tork  Mrenun  Int.  Co.  t.  Lawrence,  14 
Johns.  56;  MorHi  t.  Bojford,  18  N.  Y.  663; 
BodermundM.  Clark.  46  N.  Y.  854:  Hvgka  v, 
Vermont  Copper  Min.  Go.  7  Hun,  678;  Qoa  v. 
Mather,  %  L^a.  288,  46  If.  Y.  669. 

QTm,-j,  J.,  delivered    the  opinion  of   the 

The  first  of  the  t 

d  share  in  the  distribution  of  the 
assisoed  estate,  and  the  argumeat  against  their 
light  is  tbiit.  In  bringing  aod  proseculicg  tbe 
action  to  setasidctheHBsignmentBs  fraudulent, 
tliey  had  thereby  elected  lo  repudiate  tbe  as- 
sisonient.  Tbe  doctrine  of  election,  which 
has  been  thus  far  successrully  invoked  in  sup- 
port of  the  argument,  does  not  aeem  to  l>e  ap- 
plicable to  such  a  case,  and  no  authority  is 
found  warrantingils  application.  Theleftrned 
Juslioes,  nbo  considered  the  question  at  tbe 
special  and  general  terms,  were  infiuenced  in 
tbeir  coDclustooa  by  tbe  supposition  that  .these 
■ppellaolB  nere  pursuing  tno  remedies  upon 
tlieir  claims  against  tbeir  debtor  Perine,  and 
that,  (bough  direct  authority  might  bti  naut- 
tS  U  R.  A. 


ing  upon  predaely  men  a  case,  yet  analogy 
with  adjmlged  case*,  which  bold  that  locon* 
sistoDt  remedies  may  not  be  availed  of  or  con- 
currently pursued,  required  the  appllcatloo  of 
the  doctrine  of  election  in  tbia  Instance.  If 
the  definition  of  tbe  legal  podtioo  taken  by 
these  appeiiants  was  correctly  assumed  below, 
we  ibouldbave  nothing  to  say,  and  OOOld  not 
add  to  their  opinion.  But  we  cannot  agrea 
with  tbem  in  their  vie^  of  tbe  situation  ottbe 
parties.  The  eiementa  required  to  mske  out 
a  case  of  election  nere  wantloK.  Tbe  doctrine 
of  election,  nsuaily  predicated  of  Inconsistent 
remedies,  consists  m  holding  tbe  party,  lo 
whom  severai  courses  were  open  for  obtaining 


tradlctory  of,  bis  prevktas  attitade  and  action 
upon  bis  claim.  Tbe  basla  for  tbe  appHcatlon 
if  tbe  doctrine  Is  tn  the  proposition  Uiat  where 


there  is,  by  law  or  by  contract,  a  ehoice  be- 
tween two  remedies,  which  proceed  upon  op- 
posite and  irreconcilable  claims  of  right,  the 
one  taken  must  exclude  end  bar  the  prosecu- 
tion of  the  other.  An  extended  citation  of  au- 
thorities ilioB&atlng  the  principle.  In  cases  of 
iveaches  of  contract,  or  of  a  du^  imposed  by 
Uie  law,  would  iw  unprofitable  bere,  because 
of  many  recent  decisions  of  this  court,  and  t>a- 
cauie  not  needed  in  tbe  present  diBcuRsioo. 
Where  parties  are  under  some  contract,  or  the 
case  is  one  of  a  deed  or  o(  a  will,  an  election 
is  deemed  to  be  made  where  there  has  t)een  an 
acceptance  of  a  benefit,  under  the  one  or  the 
other,  and  the  party  benefited  wilt  not  be  beard 
to  raise  the  question  of  validity,  nor  (o  Insist 
upon  some  other,  but  loconslBtent,  legal  rights, 
however  well  founded.  So  it  is  conceivable 
that  the  rule  may  be  so  eiteaded  as  to  applf 
to  tbe  c&i>e  where  a  creditor  comes  in  under  an 
BBBleDment  by  his  debtor  for  the  benefit  of 
credilars.  in  such  war  and  with  such  atdtuds 
as  sbould  preclude  him  from  thereafter  assali- 
Ing  its  validity.  But  bow  can  tbe  converse  of 
tbe  proposition  be  sustalnedt  The  assignment 
by  an  Insolvent  debtor  is  involuntary  Bi  to 
creditors  in  the  application  of  bis  assets  to 
their  claims,  and,  it  may  be,  unequal  as  well 
as  unjust  as  to  some,  and  it  ia  of  no  eSect  if 
fraudulently  made,  within  tbe  meaning  of  the 
law.  Shall  the  creditor,  for  endeavoring  to 
set  It  aside  on  legal  grounds,  if  unsuccessful, 
be  beld  incapable  of  receiving  his  share  of  the 
debtor's  assetsT  Such  a  rule  could  not  be 
based  upon  equitable  principles.  It  would 
come  so  near  to  lending  aid  and  encourage- 
ment to  attempts  at  fraudulent  assignments  as 
lo  render  its  adoption  impossible.  The  as- 
sit'nmenl  is  not  like  a  gift  of  property  upon 
conditions  open  to  tbe  acceptance  or  rejection 
of  the  donee.  It  is  a  payment  by  tbe  assignor 
of  his  debts  after  his  own  plan.  Tbe  deed  of 
assignment  is  in  no  sense  a  contract  belween 
tiie  debtor  and  his  creditors,  and  it  does  not 
depend  for  its  validity  in  law  upon  their  ss- 
sent.  It  is  a  means  or  mode  which  the  Stat- 
ute permits  to  be  adopted  bv  an  Insolvent  debt- 
or for  tbe  di»tributioQ  of  bis  estate  among  his 
creditors,  and  so  long  as  he  has  acted  without 
fraud,  in  fact  or  in  law,  and  has  complied 
with  the  prescriptions  of  the  Act,  his  convey- 
lince  to  an  assignee,  for  the  purpceea  stated 


1831. 


SuTH  V.  Fh<biiiz  Ihsdbahck  Go, 


47S 


ibcreto,  win  stand  and  iM  effecUve.  If  the 
dUirlbuiion  1b  to  be  made  noeqnallj  amoDg 
the  creditors,  and  some  are  preferred  to  otbers 
In  payment,  the  aMignment  It  not  viewed  bj 
Ibe  courts  with  bdt  favor,  and  Is  only  toler- 
ated and  upheld  nSen  all  coodltians  are  met 
for  the  preTenlion  of  fraud.  SiehoU  t.  Me- 
Sicen,  17  N.  Y.  23. 

The  debtor's  proceedlnft  sets  at  nnnght  what- 
ever elements  of  superiority  the  non-preferred 
cretlitor's  claim  may  poeseea,  as  it  may  nullify 
the  results  of  any  tnligent  effort  on  hia  part  to 
secure  bis  debt.  It  compels  him  to  submit  to 
inequality  in  psyment,  and  to  take  his  pro  rata 
■hare  of  the  estate,  nnleaa  he  dfscovets  and  can 
cstabilsh  tta  innUdi?.  But  If  be  twltevea 
kimself  poBsesaed  of  proof  inralidating  the  as- 
■ignment  be  is  not  detianed  from  tttacklDK  it, 
nod  endeavoiiog  to  wt  it  aside.  He  i«  then 
tntt  insisting  npoo  his  general  right  to  be  paid 
Ilia  Judgment  In  the  order  of  Its  prioiitv,  and 
on  what  principle  should  bis  endeavor  ui  that 
direction  prevent  bim  from  provlni;  and  estab- 
lishing his  light,  in  any  event,  to  bis  share  In 
tbe  assigned  estate,  which  the  ss^gnee  must  be 
deemed  to  be  holding  In  tniM  for  him  and  all 
othCT  credhon  under Uw  debtor's  deed?  The 
taedilor  may  nnt  feel  any  more  hostility  to  the 
debtor's  proposed  diembiitlon  of  his  estate 
when  he  anee  to  annul  it  than  he  did  before. 
The  bringing  of  the  suit  Is  merely  the  hostility 
on  bis  part  pronounced  in  legal  proceedings. 
Tbe  iesmed  Justice  deHvering  tbe  oplnloD  at 
the  general  term  conceded  that,  where  an  ac- 
tion to  set  aside  the  assignment  had  been 
brought,  and  wasnnsuccentui  and  terminated, 
an  election  would  not  be  held  to  have  taken 
place.  How  Joes  the  mere  pendency  of  the 
action  affect  and  change  the  sitnatlonT  What 
1b  tbe  attitude  oF  the  partlesT  Tbe  debtor  bas 
transferred  hia  estate  to  another,  npon  the  trust 
that  he  distribute  it.  In  the  manner  provided 
in  the  deed,  to  and  among  bis  creditors.  Tbe 
Msigr.ee  is  a  tmstee,  whose  duty  ft  is  to  make 
tbst  distribution.    A.  creditor's  only  alterna- 


tive. If  he  is  not  contented  to  take  wbat  would 

thus  come  to  bim,  Is  to  endeavor  to  set  aside 
tbe  deed  of  assignment.  If  be  deems  himself 
possessed  of  tbe  requisite  evidence  of  lis  lu. 
validity  at  law.  If  there  is  any  election  ft* 
him  to  make,  It  can  only  be  with  respect  to 
what  remedies  may  be  available  to  him  lu  or- 
der to  right  himself  npon  his  Judgment  against 
the  assignor  and  to  avoid  the  assignment.  We 
think,  Mierefore,  thnt  this  was  not  a  case  of 
election  of  remedies,  and  that,  in  endeavoring 
to  set  aside  the  deed  of  assignment,  la  order 
to  render  their  Judgments  effective,  the  appel- 
lants were  testing  and  contesting  the  iegality 
and  validity  of  their  debtor's  act  and  disputing 
its  tdndlog  force  apoo  them,  as  they  bad  a 
legal  right  to  do,  and  irbicb  whs  a  course  that 
recognized  tbe  oelitor'i  deed,  but  alleged  the 
existence  of  gronnda  for  holding  it  voidable, 
and  therefore  not  comnulsory  upon  the  cred- 
itor. It  In  no  wise  militated  against  the  right 
of  the  appellants,  IF  defeated  upon  that  issue, 
to  abare  in  the  assigned  estate,  on  tbe  basis  of 
disiributioD  provided  In  tbe  debtor's  deed  to 
his  assignee.  The  secoud  queation  argued  was 
whether  the  appellants,  it  entitled  to  sbare  in 
the  distritnition  of  ttie  ssslgoed  estate,  could 


With  respect  to  that  question,  we  agree  with 
the  dedslon  of  tbe  court  IkIow  denying  that 
H;ht.  The  iodebtednees  represented  by  their 
claims  was  clearly  eicepted  by  the  terms  of 
tbe  deed  of  assignmeut,  and  tbey  could  onlr 
claim  to  share  ratably  with  other  creditors,  al- 
ter the  payments  previously  directed. 
8o  muA  of  iht  judgment  apptaUA  from  a$ 


lA^fuTtdt  in  tbe  tutigTtor't  handt  AtHild  bt  rt- 
Ptrud,  and  these  appellants  adjudged  entitled 
to  sbare  with  other  creditors  not  preferred  la 
Ibe  assignment.  Costs  to  Uie  appellants  lo  be 
paid  out  of  the  estate  in  the  aasignee's  hands. 
All  concur. 


CALIFORNIA  SUPREME  CO0BT. 


Franklin  H.  SMITH  et  aL,  Betpt*., 


rental  for  Ave  roars  and  at  tbe  end  of  that  Uma 
to  pnrcbase  It  at  a  deslffnated  prloe  will  not,  bo- 
fore  the  eiplratioD  of  the  Ave  Tears,  be  hedd  to 
have  enteied  onder  his  oontTaot  to  purchase  for 
the  purpose  of  enforcing  spedflo  performanoe 
against  him,  and  In  Oese  the  bnlldtiiB  <s  deatroyed 
by  flre  within  that  dme  Us  obUKaHon  to  puc- 
obasels  at  an  and. 


Kora.— Conlroot,-  -m  whom  hm»  fa33f  in  Oow  q/  de- 
•truttfon  Eig  Are. 

The  luesUoD,  On  irhom  does  the  advantage  or 
loas  fall.  reenltlDg  from  events  faappenlnx  In  tbe 
cnac  at  private  contracts?  is  to  be  decided  by  tbe 
question  whether  or  not  the  Utle  had  been  aotually 
Hcccpted.  WyvUl  v.  Exeter,  1  frlos.  Stt.  Paine  v. 
Hcller.BTes.  Jr.  Slfl. 

Tbe  whole  question  Is.  Tho  shall  bear  tbe  Ion 
occsetoned  b;  a  t4i  moforf  And  that  depends 
much  upon  the  queetlon.  Who  WSS  the  proprietor 
wlten  that  loas  was  oooasionedT  HlttAlbolser  v. 
Follarton,  S  (J.  B.  BW. 

If  all  the  baUdlDKS  npon  leasehold  premlsee  be 
destroyed  by'Dre,  the  leasee  ' 


rent  durlns,  the  realdue  of   the  tenn  iBaker  v. 

HoltpzalTell,  1  T^unt.  tt);  and  (f  he  has  covenanted 
to  repair,  be  mustalso  rebuild.  Phillips  v.  Stevens, 
U  UBS.  S38. 

So  If  a  Ore  ooour  after  oontraot  Of  sale,  but  bPforo 
tbe  oonve^noe  Is  exeouted.  the  loas  must  be  borne 
b7t)ieburer.   fiuad.  Tend.XSL 

Tbe  seller  la  not  bound  to  nirant  tbe  buyer 
Bffslnst  ants  of  mere  f  oroe,  violence  and  ossualtlea, 
nor  a^ralnst  the  aots  of  the  soverehm,  and  t^ls  wia 
tbe  rule  nnder  tbe  French  and  Uoman  law.  1  Do- 
maC  Civil  Law.  pt.  1.  bk.  1,  title  Z,  1 10,  art.  1. 

"  Af  ler  the  bargain  Ls  eoniplet«d.  the  purehaser 
stands  to  all  kmeii."    I>l«est.  f,  It.  n;  Cooper's  Jns- 

In  such  case,  the  mazlm  Bss  perit  mo  domino  v- 


Califobria  Scfrkkb  Court. 


Sept., 


(be  lame  tor  flva  Tean  and  tbea  to  bur  It  la  not, 
prior  to  tbe  expiration  ol  the  flve  jetxt.  a  Tlot&- 
tlon  ol  tbe  oaodltlon  of  an  iDBursnoe  polio; 
thareou.  making  tbe  polloy  void  In  case  of  a 
tniaarer  of  title  or  pomowlon  of  the  propert;, 
-where  provision  li  made  in  the  application  for 
occupancy  bj  a  tenant. 

iBeptember  21,  ma.)* 

APPEAL  by  defendant  from  a  judgment  ot 
the  Supenor  Court  for  Los  AnReleB  Couo- 
ly  in  favor  ot  plHtatifl  Id  an  acliou  brought  to 
recover  tbe  amount  alleged  to  be  due  on  a  flre 
ioRiirance  policf.     Affinned. 

The  facts  arc  stated  In  tbe  opmioa. 

Mettr*.  Haffgin,  V«.n  Nea«  &  Dlbbla, 
for  appellant: 

If  the  agtcement  between  the  pkitttlfi  and 
Slewart,  and  Stenart'a  entry  and  possession 
tbeieunder,  operated  as  a  change  of  either  title 
or  posBcseion.  the  policy  is  void. 

Title  ia  the  "  means  whereby  tbe  owner  of 
lands  hath  the  just  poMeesion  of  his  properly, 
and  a  perfect  litle  consists  of  actual  possession 
under  a  right  thereto  based  upon  a  right  to  the 
properly.''^ 

3  Bl.  Com.  chap.  18. 

The  manner  of  acquiring  title  la  by  descent 
or  purchase. 

Id.  pp.  IBS,  300. 

The  term  "purchase  "  lacludea  esery  mode 
of  acquisition  of  estate  known  to  the  law,  except 
that  by  nbicb  an  heir,  oti  tbe  death  of  hia  an- 
cestor, becomes  substituted  in  his  place  as 
owner  by  operation  of  law. 

3  Bouvler,  L.  Diet,  title  Pure/nut. 

The  term  "deed"  includes  an  agreement. 

1  Bouvier.  L.  Diet,  tille  Deed. 

Tbe  possession  of  Stewart  was  more  than 
that  of  lenanl;  he  was  Id  possession  under  a 
contract  to  convey,  and  this  made  him  the 
equitable  owner  of  the  premises. 

I^.  Spec.  Pert.  8d  ed.  p.  6B8,  §  BSB,  and  note 
S. 

The  contract  between  plaintiff  and  Stewart 
operated  as  a  chan^  of  title  and  consequent 
ntiation  of  tbe  policy. 

*A  declBlon  was  raa(^ed  and  an  opinion  banded 
down  Id  this  case  on  lilaroh  ID,  1880,  which  reversed 
the  Judgment  at  the  oourt  below.  A  lebeartng 
was  aubsequentlr  granted,  and  after  deliberation 
the  court  reaobed  the  opposite  conclusion  and 
banded  down  the  opinion  given  herewith,  wliloh 
makes  the  former  opinion  Immaterial.    [Rep.] 

piles.    Meredith's  Bm^rigon,  tiS;  Paine  v.  Mell 
Ve».Jr.8«,oltedlr  Osborn  v.  Nlohol»on,80n.  8.18 
WbD.  au,  10  L.  ed.  886. 

It  Is  tbe  egtabllshed  doctrine  of  equtty  that  If  a 
Dontiaot  to  purchaae  is  to  be  oompleled  at  a  given 
period,  and  the  title  is  Bnallf  made  out,  tbe  parties 
eoDtimiliig'luueat;,and  tbe  purchaser  not  by  an; 
acts  released  from  bis  t>argaia,  the  estate  is  con- 
sidered as  belonging  to  him  from  Ibe  date  of  tbe 
contract,  and  the  mane;  from  that  time  as  belong- 
ing to  the  vendor.  Harford  v.  Furrier,  1  Madd. 
6W. 

When  the  oontmot  has  been  oompletelr  made. 
tlie  thing  sold  is  at  the  risk  dI  the  purchaser,  wbo 
must  bear  all  gubeequent  losses,  andta  entitled  to 
all  subsequent  gulna.  Inst.  I.  Ill,  title  £4,  C  8;  Fo- 
thlcr.  Traits  do  ContrBt  de  Veule.  pt.  IV. 

But  where  tbe  contract  to  In  Its  Inception  oondl- 
Hooal,  the  transfer  of  the  property  to  the  pur- 
obaeer  takes  plaoe  odI;  on  (he  perforroaiioe  if  tbe 
IS  L.  R.  A. 


I^ttm  T,  Waiteltetter  F.  Int.  Co.  77  N.  Y. 
603;  JOatidtoTi  v.  Hcaokeyt  Im.  Go.  71  Iowa, 
932;  Semmahaaek  v.  Caixada  F.  d  M.  Tm.  Co. 
4  Mont.  L.  H.  305;  Qermand  v.  Borne  Int.  Go. 
2  Hun,  fi40;  Johanna  v.  !Vandard  fVre  Offee, 
70  Wis,  IBfl:  FranUin  F.  Int.  Co.  v.  J/artfn. 
40  N.  J.  L.  568:  Samttj/  v,  PAanix  Int.  Go.  2 
Fed.  Bep.  429;  Lagan  v.  NagUe,  9  Cal.  868; 
Be  SutU  V.  Muldtoa.  18  Cal.  505;  HaU  v.  dm- 
ttr.  40  Cal.  6S;  Doad  v.  Clarke,  54  Cal.  48: 
Peatlev  v.  MeFndden,  68  Cal.  611;  Southtm 
Pae.  R  Co.  v.  Tern/.  70  Cal.  484;  Monroe  v. 
Wett.  13  Iowa,  119, 79  Am.  Dec.  534;  Dennett  v. 
Penobeeol  Fair  0.  Co.  87  Me,  42.^,  3  Am,  Bep. 


niCh  T, 


N.  S.  438;  McKeehnie  v.  Bterling,  48  Barb.  8 
Mo</re  V.   Bvmmt,   S4  Barb.  ITS;  Adatnt  t 
Green.,  Id,  176;  ffioWer  v.  Selin,  8  Serg,  &  R. 


livery  of  possession,  operates  a 
transfer  ot  Ibe  title. 

Baldwin  v.  Pool.  74  111,  97;  FittAvgh  v.  Maic- 
tueU.  84  Mich,  138;  Strickiand  v,  Eirk.  61 
Miss.  795;  Den  v.  DeUinger,  75  N.  C.  800. 

A  title  such  as  that  of  Stewart  will  support 
a  warranty  hy  the  insured  that  he  is  the  sole, 
entire,  atwolute  and  unconditional  owner  of 
the  property. 

1  Wood,  Ins.  g  8S  f(  tea.;  Hough  v.  City  F. 
Int.  Co.  29  Conn.  10;  MhtOe  Mut.  F.  Int. 
Go.  V.  Wilgtit,  88  Pa.  110;  Chandler  v.  Oom- 
meree  F.  Int.  Go.  Id.  S28;  East  lexat  F.  Int. 
Co.  V.  liyehet,  56  Tex.  565;  Swift  v.  Vennont 
Xat.  F.  l7u.  Co.  18  Vt.  818;  Qaylordf.  Lamar 
F  Int.  Co.  40  Mo.  16;  IfranlUitt  F.  Int.  Co. 
V.  Onekett,  7  Lea,  731. 

Mettrt.  BarclmT-,  WUaon  A  Carpenter, 
for  respondents: 

If  Stewart  was  in  poasession  as  the  tenant 
of  tbe  plainliSs,  on  Ibe  first  day  of  January, 
1888.  and  remained  In  possession  as  tenaal  of 
the  plaintiffs,  uniil  tbe  destruction  of  the  build- 
ing, it  is  utterly  incomprebensible  that  "be 
was  more  than  a  tenant. 

Tbe  rule  in  equity  that  requires  a  apeclflc 
performance  in  uvor  of  a  party  wbo  has  made 
improvetneots,  expended  mooey,  paid  a  part  or 
Ihe  whole  of  the  agreed  price  of  property  pnr- 
chased  In  good  faitb  from  anoiber,  proceeds 
upon  the  idea  that  a  failure  to  make  sucb  con- 
veyance would  be  a  fraud  upon  the  purchaser. 
The  application  sougbt  to  be  made  of  the  rule 
In  a  court  of  law,  in  this  case,  by  tbe  appel- 

condluon,  and  until  that  eivrat  (be  propertr  r»> 
mains  at  the  risk  of  tlie  vuidor.  Ouunter  v.  Mao- 
pherson,  E  Moore,  P.  G  a 

Personal  property  is,  equally  with  real  estate, 
the  subject  of  conditional  sale,  and  pOMealan  Is  to 
be  couBtrued  as  only  prima  facie  evidence  ot  Its 
ownership.    Mount  v.  Harris.  1  BmedesftU.  ISS. 

At  law  a  failure  of  consideration  In  cases  of  con- 
tract Is  a  sufficient  ground  tor  considering  tbe  con- 
tract as  reeclnded.  and  for  maintaining  tbe  actloo 
for  money  bad  and  received  on  tbe  contract.  Lyon 
V,  Annable,  t  Conn.  860:  Pettibone  v.  Boberts,  t 
Root,  ten-.  doHeny  v.  Crsek,  8  Elarr.  Ic  3.  S2B;  Barnes 
v.  Savage,  U  Mass.  ilS:  Davis  v.  Marston.  6  Mass. 
190;  Spring  v.  Ck>fea,10  Mass.  U\  GItlet  v,  Uaynard. 
fi  Johns,  ft;  Baymond  v,  Beamard,  12  Johns.  SHi: 
Wheeler  v.  Hoard,  Id.  HB;  Putnam  *.  WMtcott. 
19  Johns.  IB;  Sanf ortb  *,  Dewey, »  M.  &  W ;  Boyd 
T,  Adertou,  1  Overt  (TeniU  W. 
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laot,  woDld  enable  the  lasurance  compao;, 
atxer  the  utmost  good  faith,  on  the  part  ol  the 
plalDtiffs,  la  tbeir  application  for  inBurauce, 
payment  of  tbe  premium,  notice  and  proof  of 
the  loss,  to  refuse  pBTmenC,  and  turn  what  was 
Intended  aa  a  shield  for  the  protection  of  hon- 
eatv  Icto  a  sword  for  Its  deatiuction. 

il  we  admit,  for  the  sake  of  argument,  that 
tbe  provision  in  the  leaM  amounted  to  a  sale  of 
the  premises,  atill  the  preponderance  of  autbor- 
ities,  aa  well  as  reason,  shows  that  tbe  Com- 
pany cannot  avoid  payment  on  that  account 

WaiJiinglon  F.  Int.  Co.  t.  KeUy,  82  Ud.  431. 
See  also  AUm  v.  MtKuai  F.  Iru.  Go.  in  Bar- 
tord  Go.  3  Md.  ]11:  JaeJaon  t.  MauaehuKtU 
Mutual  F  Ihi.  Co.  28  Pick  41S;  Hiteheoek  y. 
JfofifimtUrn  In*.  Co.  36  N.  Y.  68;  StTong  t. 
ManvJnctuTtn  Int.  Oo.  10  Pich.  40;  8UUon  t. 
Masaae/aiKttM  Mat.  F.  Int.  Oo.  4  Haaa.  330; 
Jarkten  v.  Siiwrnort,  16  Johni.  877. 

A  sale  or  assiftnment  of  the  property  will 
only  defeat  the  recovery  of  the  aasigoor  in  the 
policy,  when  and  «o  far  aa  it  strips  Dim  of  In- 
aumble  inierest. 

3  Kent,  Com.  261. 

Where  the  insured  bad  entered  into  an 
agreement  for  the  sale  of  his  insured  property, 
but  had  not  made  the  conveyance  or  received 
tbe  purchase  money,  his  interest  In  the  proper- 
ly and  policy  was  not  thereby  parted  wltfi  so 
aa  to  bar  his  right  of  action  on  the  policy. 

ftrry  Covnly  Int.  Go.  v.  Btewart,  IB  Pa.  46; 
Clinton  v.  Hope  Itu.  Co.  45  N.  T.  454;  .Mna 
Jut.  Oo.  T.  Jaekton,  IS  B.  Mon.  242;  Mattert 
T.  Maditon  Gvujitfi  Mvt.  F.  Int.  Co.  11  Barb. 
824;  OrrtU  v.  Hitmpden  F.  Int.  Go.  18  Oray, 
481;  TrumbtU  v.  Portage  Covnly  Mut.  F.  Int. 
Co.  12  Obio,  806;  PhiU^  v.  Mtrnmaek  Miit. 
F.  Int.  Oo.  10  Cusb.  850;  Davit  t.  Quineg 
Mat.  F.  Int.  Oo.  10  Allen,  118;  Hill  v.  Cum- 
berland TaUqi  Mut.  P.  Go.  BO  Pa.  474;  Bolton 
&  tiatem  lee  Go.  t.  Boyal  in*.  Go.  13  Allen,  " " 

Beattf,  Oh.  J.,  delivered  the  opinion  of 

the  court : 

In  March.  1890,  we  made  a  decision  In  this 
case,  reversing  the  judgment  of  the  superioi 
court  with  direction!  to  enter  judgment  on 
the  findinfrs  In  favor  of  the  appellant.  28 
Pac.  Bep.  888.  After  a  rehearlngof  the  case, 
and  upon  fuller  consideration  of  uie  questions 
involved,  we  are  satisBed  that  our  former  de- 
cision was  erroneous  and  that  the  judgment 
of  the  superior  court  should  l>e  afflnned. 

The  action  is  upon  a  fire  insurance  policy. 
PlnintiSs  had  judgment  in  the  lower  court 
and  defendant  appealed  from  the  judgment 
alone,  claiming  that  upon  the  facts  found  the 
judgment  should  have  been  in  its  favor. 

The  policy  in  suit  was  issued  in  August, 
1687.  and  the  property  Inaurcd  consisted  of 
a  frame  building  designed  for  a  hotel  or 
boarding  house.  The  defendant  waa  advised 
bv  the  papers  accompanying  the  application 
for  insurance — which,  ij  the  terms  of  the 
policy,  are  made  a  part  of  tbe  contract — that 
the  liuilding  was  occupied,  or  to  be  oc- 
cupied, by  a  tenant  (no  particular  tenant 
being  named)  for  hot«l  purposes,  and  it  la 
foiiDd  bv  tho  court,  as  alleged  in  the  com- 
plaint, ^that  before  said  insurance  was  ef- 
fected defendant  had  full  knowledge  that 
said  building  was  built  by  plaintiOs  for  the 
IB  L.R  A. 


purpose  of  renting  tbe  same  for  a  boarding 
and  lodging  house,  and  was  to  be  occupied 
by  the  tenant  of  the  plaintiSs:  the  said 
building  not  being  at  that  time  fully  com- 
pleted and  furnished. " 

After  the  insurance  waa  effected  and  the 
building  completed  the  plaintiffs,  on  De- 
cember 24.  188T,  by  a  written  lease  demised 
the   insured   Dremiaea   to  one  J.  D.  Stewart, 


stipulations  binding  the  plaintiffs  to  put  ia 
certain  furniture,  consisting  of  carpets,  cook- 
ing range,  gas  fixtures,  etc.,  and  binding 
Stewart  to  put  in  other  necessary  furniture. 
It  was  agreed  that  the  building  and  fumituTB 
should  be  properly  insured  for  the  benefit  of 
the  parties  as  their  interest  might  appear, 
and  that  Stewart,  the  lessee,  should  pay  one 
half  of  the  expense  of  insuring  the  building 
and  the  entire  expense  of  insuring  the  fumi- 

It  was  further  agreed  oe  follows;  "Said 
party  of  the  second  part  (Stewart)  may  at 
any  time  during  said  term  of  five  years  pur- 
chase said  hotel,  lots  and  premises  for  the 
sum  of  $25,000  cash,  and  likewise  purchase 
said  carpets,  gas  fixtures  and  range  at  cost 
price.  It  ia  further  agreed  that  said  party 
of  the  second  part  will  purchase  said  Dotel, 
lots  and  premises  on  or  before  five  years  from 
this  date  for  the  Bum  of  (25,000,  together 
with  said  carpets,  gas  fixtures  and  range  at 
their  cost  price." 

The  defendant  had  no  notice  of  these  stip- 
ulations for  purchase  and  sale  of  the  prop- 
erty. Under  this  lease  and  agreement  Stew- 
art entered  into  posseaalon  of  the  insured 
premises,  and  so  continued  until  the  destruc- 
tion of  the  hotel  by  fire  In  April,  1868. 

The 'plaintiffs  thereafter,  upon  due  notlco 
and  proofs  of  loss,  demanded  payment  of  the 

BDlicy,  which  was  refused  by  the  defendant, 
[ence  this  action,  which  Is  defended  on  the 
ground  of  an  alleged  violation  by  plaintiffs 
of   the  following  conditions  of   the  policy: 


of  foreclosure  proceedings  against  or  a  sale 
under  a  deed  of  trust  or  the  existence  of  a 
judf;ment  lien  or  the  issue  or  levy  of  an 
execution  against  any  bind  of  property  herein 
described ;  or  if  the  property  be  assigned 
under  any  bankrupt  or  insolvent  law,  or  any 
change  takei  piaM  in  i^  titU  or  potattgion  (ex- 
cept In  case  of  succesaion  by  reason  of  the 
death  of  the  assured)  whether  by  legal  pro- 
cess or  Judicial  decree,  or  voluntary  transfer, 
assignment  or  conveyance ;  or  if  t!ie  title  or 
poemthcn  thaU  be  changed  from  any  eauie  w/iat- 
toeser;  or  if  this  policy  shall  be  assigned 
t>efore  a  loss,  without  the  consent  of  the 
company  indorsed  hereon,— this  policy  shall 
in  each  and  every  Instance  be  void." 

The  paaaages  which  we  have  italicised  are 
those  to  which  attention  is  particularly  di- 
rected, the  claim  of  appellant  being  that  the 
lease  and  agreement  of  sale,  and  Stewart's 
possession  thereunder,  wrought  a  change  both 
in  the  title  and  possession  of  the  proper^ 
insured,  involving  a  forfeiture  by  plaintiffs 
of  all  rights  nnder  tbe  policy. 

In  tbeiT  argument  at  tbe  r^earing  oouiuel 
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for  appellant  took  the  position,  for  the  first 
time,  that  posseagiou  by  8t«wart.  under  tbe 
lease  and  ae  a  tenant  merely,  without  regard 
to  the  contract  of  Bale,  wag  a  Tiolation  of  the 
provision  of  the  policT  against  a  change  of 
possession.  But  cleariy  tnlB  position  cannot 
be  maintained  in  view  oi  the  statemeut  made 
in  tbe  application  upon  which  the  policy 
was  issued,  to  tbe  effect  that  the  building 
was  to  be  occupied  by  a  tenant  for  hotel 
purposes,  and  the  fact  found  by  the  court 
that  defendant  bad  full  knowledge,  before 
Issuing  the  policy,  of  the  purpose  for  which 
tbe  building  was  being  conntructed.  and  that 
it  was  to  be  occupied  by  a  tenant.     Occu- 

Sncy  of  the  Identical  character  contemplated 
the  policy  was  not  a  change  of  possession, 
e  issuance  of  tbe  policy  was  an  express 
consent  to  possession  by  a  tenant,  and  since 
DO  particular  tenant  was  named  it  was  a  con- 
sent to  occupancy  by  any  tenant  selected  by 
the  iissured,  subject  of  course  to  revocation 

•elected. 

The  real  and  only  question  lu  tbe  esse  Is 
wheOiertbe  coobvctof  sale  embraced  in  the 
lease,  or  superadded  to  it,  wrought  a  chan^ 
in  the  title  to  the  Insured  premises  within 
the  meaning  of  the  policy,  or  imparted  to 
the  possession  of  Stewart  a  character  maie- 
rially  different  from  the  possession  of  a  ten- 
ant. Upon  this  question  we  held  in  our 
former  decision,  In  accordance  with  the  con- 
tention of  appellant,  that  Stewart  by  tak- 
ing possession  of  the  Insured  premises  un- 
der the  lease  and  agreement  of  December 
34,  188T,  not  only  acquired  tbe  right,  but 
became  absolutely  bound  to  comolete  the 
purcbase ;  that  benceforth  the  buildings  were 
at  his  risk,  that  if  they  were  destroyed  the 
loss  would  be  his  alone,  because  be  was 
obligeflaC  theeipiration  of  his  term  Bs  tenant, 
upon  tender  of  a  deed  for  Che  land  without 
the  buildings,  to  pay  the  full  contract  price 
oft2-1,000.  From  this  it  necesBorii^  followed 
that  Stewart,  from  tbe  time  of  taking  posses- 
sion, acquired  on  insurable  latereet  equiva- 
lent to  tiie  value  of  the  buildings,  and  that 
it  plaintiffs  could  collect  tbe  insurance  and 
keep  it,  tbey  would  be  paid  twice  over  for 
the  buildings,  80  that  they  would  have  a 
direct  interest  in  tbeir  destruction.  Of  course 
upon  these  premlees  it  was  impossible  to 
avoid  the  conclusion  that  the  effect  of  the 
transaction  with  Stewart  was  to  work  a 
change  In  the  title  not  merely  nominal  snd 
technical,  but  substantial  and  material  to  tlie 
risk,  and  necessarily  violative  of  the  condi- 
tions of  the  policy. 


But  c 


i  fuller 
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e  siitlsfied  that  the  iiutliorities 
our  opinion  and  in  the  briefs  of  counsel  did 
not  warrant  us  in  hulding  that  under  the  cir- 
eumstsnces  of  this  case  Stewart,  by  taking 
possfiasion  under  the  lease  and  contract  of 
December  34.  1887,  became  absolutely  bound 
to  complete  the  purchase  of  the  premises  at 
the  expiration  of  his  term,  notwithstanding 
tfaeprevlouB  destmction  of  the  buildings. 

There  can  be  no  question  that  nndcr  such  a 
contract  the  equitable  title  to  the  land,  as 
between  tbe  vendor  and  vendee  is  in  the 
18  L.  R.  A. 


latter.  This  is  a  familiar  doctrine  of  equity, 
based  upon  the  principle  that,  for  the  pre- 
vention of  fraud  and  the  enforcement  of  tho 
Just  rights  of  the  parties,  equity  will  deem 
that  to  be  done  winch  ougbt  to  be  done.  The 
maxim  is  applied  moat  ^quently  in  actlona 
by  the  vendee  for  specific  performance  of  tho 
contract,  or  in  aid  of  his  defense  when  the 
vendor  is  seeking  to  recover  possession  of  the 
land  upon  his  legal  title.  Laffan  v.  Naalee, 
e  Cal.  663 ;  DeButte  v.  MiMnm,  16  Cal.  50S ; 
Haa  V.  Cent«r,  40  Cal.  63 ;  Bowd  t.  Oark, 
54  Cal.  48 1  King  v.  Radanan,  31  N.  J.  Eq. 
090. 

Declslona  almost  Innumerable  to  the  same 
effect  might  be  cited  from  the  reports  of  this 
and  other  States,  but  they  do  not  decide  the 
question  involved  in  this  case. 

There  Is  a  wide  distinction  between  tho 
proposition  that  the  vendee  in  pOGSesslon 
under  an  executory  contract  of  sale  may 
maintain  the  possession  against  tiie  vendor 
as  long  as  he  performs  bis  part  of  the  agree- 
ment, and  upon  full  compliance  may  enforce 
specific  performance  of  the  vendor's  contract 
to  convey  the  legal  title,  and  the  propusitioa 
here  contended  for,  vir.,  that  the  vendor  in 
sucb  a  contract,  notwithstanding  the  de- 
struction of  tho  subject  of  the  contract  in 
whole  or  In  part,  before  the  date  stipulated 
for  payment  and  conveyance,  and  bis  eonse- 

Suent  inability  to  make  a  conveyance  of  that 
)r  which  the  vendee  boa  bargained,  may 
nevertbeless  compel  the  vendee  to  pay  tlie 
whole  contract  price  in  exchange  for  a  frac- 
tion of  the  property  sold. 

When  we  come  to  make  a  critical  exami- 
nation of  the  cases  cited  to  this  point,  and 
especially  the  cases  in  which  the  preciso 
question  we  are  considering  are  directly  in- 
volved, we  find  that  thev  lend  a  very  slight 
support  to  tbe  appellant  s  contention. 

In  the  case  of  MeKtehnit  v.  Sterlimi.  43 
Barb.  S30,  tbe  doctrine  is.  it  is  true,  carried 
to  an  extreme  degree,  but  the  authorities 
cited  in  support  of  that  decieion  are  not  in 
point,  and  the  reasoning  by  which  they  are 
made  to  support  the  decision  Is  very  unsat- 
isfactory. 

In  RichUr  v.  Belin,  8  Berg.  A  R.  489,  the 
Supreme  Court  of  Pennsylvania  uses  thit 
language:  "Where  a  contract  Is  made  tor 
the  sale  of  land,  equity  considers  the  vendee 
as  the  owner  of  the  estate  sold,  and  the  pur- 
chaser as  a  trustee  for  the  vendor  for  thtt 
purchase  money.  So  much  Is  the  vendee 
considered  in  cont«mplation  of  equity  as 
actually  seised  of  the  estate  that  he  must 
bear  any  loss  that  may  happen  to  Hie  esial« 
between  tbe  agreement  and  tbe  conveyance, 
and  he  will  be  entitled  to  any  benefit  which 
may  accrue  to  it  in  the  interval,  because  by 
the  contract  he  is  the  owner  of  tbe  premises 
to  every  Intent  and  purpose  In  equity. "  But 
this  wua  said  aygutndo  in  deciding  a  caw 
where  the  point  was  not  directly  involved, 
and  the  proposition,  true  enough  In  general, 
and  In  its  application  to  the  circumstances 
of  that  case,  was  stated  in  its  most  unquali- 
fied form  and  without  regard  to  the  special 
circumstances  which  in  many  cases  render  it 
inapplicable. 

Similar  statements  of  tbe  nne  doctariiM 
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ftre  to  be  fonnd  !n  Bome  of  the  iDStirance 
cases  herelDafter  referred  to.  with  reference 
to  most  of  which  it  waa  correctly  applied, 
aa  we  phall  see. 

But  we  shall  aee  alao  that  the  doctrine  has 
ItBreBSonahle  limitations,  and  that  this  is  one 
bf  the  cases  to  which  it  cannot  be  applied 
without  doing  the  wrong  and  injustice 
which  It  waa  designed  to  prevent. 

In  the  esse  of  WtUt  v.  Calnan.  107  Mass. 
S14,  the  facta  were  that  the  plaintiil  azreed 
to  sell  the  defendant  a  farm  and  the  deiend- 
Ant  agreed  to  hu}'.  On  the  da;  pievioua 
to  that  fixed  for  the  payment  and  convey- 
ftnce,  the  buildings  on  the  farm  were  de- 
stroyed bj  Bie,  The  plaintlfl  tendered  a 
conveyance  in  pursuance  of  the  contract, 
and  demanded  payment  of  the  purchase 
price,  which  being  refused,  he  sued  for  dam- 
ages. It  was  held  that  he  could  not  recover, 
because  hy  reason  of  the  destruction  of  the 
buildings  he  was  unaljie  to  comply  with  the 
contract  on  his  part.  It  fa  tme  the  vendee 
had  not  taken  possession,  and  the  court  fonnd 
U  necessary  to  dietingiiish  the  cases  in 
which  lessees  in  possession  had  been  held 
liable  on  their  covensnt  to  pay  rent  or  mahe 
repairs  notwithstanding  the  destruction  of 
tenementa  by  fire  daring  the  term.  In  thoee 
cases  it  was  aaid  the  liability  of  the  defend, 
ant  resulted  from  the  fact  that  the  leasorB 
had  fully  complied  with  their  contracts, 
while  la  the  case  under  consideration  the 
plaintiff  was  unable  to  do  bo. 

There  can  be  no  doubt  of  the  soundnesa  of 
this  distinction,  and  no  difOcuitj,  we  think, 
In   showing   that   it   applies   to  the  present 

In  the  earlier  Hassachuaetta  case,  TTiompgon 
T.  Gimld.  20  Pick.  1B4,  It  was  applied  where 
the  defendant  waa  in  possession  and  had  paid 
the  parchase  price  tor  the  purpose  of  sus. 
talning  his  right  to  recover  back  the  money 
paid. 

In  that  case  the  agreement  of  purchase  and 
sale  was  by  parol,  Out  the  plaintiff  paid  at 
different  dates  tl>e  wbole  purchase  price  and 
got  receipts  In  writing  specifying  the  pur- 

Cof  the  pajrments,  and  be  had  entered 
possession  of  the  house.  Clearly  under 
the  circumstances  he  had  put  himself  in  a 
position  to  enforce  specific  performance  of 
the  contract  to  convey,  and  waa  the  owner  of 
the  equitable  title.  "But  before  any  convey- 
ance was  tendered,  the  bonse  was  destroyed 
by  Sre,  and  the  plaintitt  sued  in  assumpsit 
for  the  money  paid.  In  a  well-considered 
opinion  the  court  held  that  be  was  entitled 
to  recover  bacE  the  money  on  account  of 
failure  of  consideration. 

It  was  conceded  tttat  the  contract  of  the 
Tendor,  though  by  parol,  could  under  the 
circumstancea  have  been  ipeciflcaily  en 
forced,  but  it  was  denied  that  it  could  ttave 
been  enforced  against  the  vendee  after  destruc- 
tion of  the  house. 

It  may  be  said  that  In  this  decision  the 
mere  legal  rights  of  the  parties  were  re- 
nrded.  and  that  the  court  could  not  act  upon 
the  Muitahie  dootrine  for  want  of  jurisdic- 
tion [Out  it  will  be  seen  that  the  equitable 
doctrine  waa  discussed  in  the  opinion  and  Ita 
reasonable  limitationa  i>olDt«d  out 
UL.R.A. 
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are  it  la  not  neces- 


cient  to  say  that  no  case  has  been  cited,  and 
we  have  discovered  none,  in  which  the 
veniiee  has  been  held  bound  to  pay  the  pur- 
chase price  where  a  valuable  part  of  tiie 
property  has  been  destroyed  before  the  day 
fixed  for  payment  and  conveyance,  unless  be 
hna  taken  possession  under  the  contract  of 
sale,  or  bu)  the  right  to  such  possession  under 
the  contract  before  the  occurrence  of  the  loss. 
Kow,  in  this  case.  It  Is  to  be  remembered 
that  the  agreement  between  plaintiffs  and 
Stewart  consisted  of  a  lease  for  a  term  of 
five  years,  reserving  a  rent  payable  monthly 
lu  money,  a  stipulation  giving  Stewart  the 


ing  him  to  purchase  at  $25,000  at  the  end  of 
the  term. 

In  conaidering  the  queatiou  before  us  we 
may  lay  out  of  view  tne  itipulatlon  giving 
Stewart  the  privilege  of  purcbasing,  for 
clearly  be  was  not  thereby  bound  to  take  the 
property  and  pay  for  it  even  if  It  remained 
whole  and  intact.  To  determine  the  chsrac- 
ter  of  his  possession  with  reference  to  the 
extent  of  his  liability  upon  bis  a^ement  to 
purchase,  the  contract  is  to  be  viewed  as  if 
it  consisted  merely  of  the  lease  and  the  agree^ 
ment  to  purchase.  Would  8t«wart.  entering 
under  such  a  contract,  at  the  beginning  of 
the  term  demised,  be  deemed,  for  toe  purpose 
of  enforcing  a  most  inequitable  liability,  to 
have  entered  and  to  be  holding  under  hia 
contract  of  purchased  Clearly  he  would 
not,  if  bis  possession  could  be  relerred  to 
either  the  lease  or  the  contract  as  distinct 
from  the  other;  for  there  can  be  no  doubt 
that  during  the  term  of  the  lease  he  would 
hold  under  that.  His  right  to  remain  in 
poasesalou  would  depend  on  his  payment  of 
rent  and  performance  of  other  covenants  of 
the  lease,  and  would  be  determined  by  fail- 
ure BO  to  pay  and  perform. 

And  we  think  that,  for  the  purpose  of  de- 
termining hia  liability  under  his  agreement 
to  purchase,  in  case  of  destruction  of  a 
material  part  of  the  property  sold  prior  to 
the  time  for  payment  and  conveyance,  this 
distinction  between  the  lease  and  agreement 
ought  to  he  made.  It  ia  reasonable  and 
equitable,  and  not  opposed  to  any  authority 
cited  unless  the  case  in  46  Barbour,  above 
referred  to,  should  be  deemed  an  authority 
acainst  it.  If  so,  we  can  only  say  that  we 
think  that  case  goes  to  an  unreasonable 
length,  and  that  It  ought  not  to  be  followed. 
On  the  contrary,  we  tfiink  the  best  considered 
cases  warrant  us  in  holding  that  the  liability 
of  Stewart  upon  his  agreement  to  purchase 
ended  with  the  destruction  of  the  hotel ;  that 
it  was  never  at  his  risk,  but  was  always  at  tho 
sole  risk  of  the  plaintiffs. 

But  appellant  contends  that  even  on  this 
view  there  was  a  change  of  title  and  possea- 

I   the 

proposition  that  the  equitable  ownership  of 
a  vendee  under  a  contract  of  purchase  con- 
stitutee  a  sole,  absolute  and  unconditional 
ownership,  and  consequently  that  the  yntiot 
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canuot  also  be  tbe  «ole,  absolute  and  uhcod- 
dltional  onaer.  A  Teriew  of  tbese  cases, 
however,  will  Bbow  tbat  tbej  differ  esaen- 
tiallj  from  the  case  la  Land. 

In  the  case  ot  Ilovgh  t.  Oiiy  F.  /n*.  Co., 
29  Conn.  10,  the  legal  title  to  the  property 
Insured  was  In  a  trustee,  who  held  it  as 
security  for  about  fl.OOO,  subject  to  which 
Incumbrance  the  plaintiff  and  two  others 
owned  the  equitable  title  la  equal  shares. 
Tbe  plalntilT  bought  out  his  co-owners, 
agreeing  to  pay  each  the  sum  of  fl.OOO  for 
ills  interest,  and  he  had  paid  on  hla  purchase 
tSOO  to  one  and  $700  to  the  other.  He  had 
also  tahen  possession  of  the  land  and  erected 
a  dwelling  thereon,  at  a  cost  of  $2,700  and 
was  to  receive  a  conveyance  from  the  trustee 
upon  the  payment  of  tbe  sum  secured  to  him 
on  the  property.  Under  these  circumstanees 
the  court  held  that  it  was  not  a  misrepresen- 
tntlonon  thepartof  plalntlfi  In  applying  for 
insurance  to  state  thnt  the  property  was  bis. 
And  it  was  also  held  that  his  intcreat  in  the 
property  was  within  the  Dienning  of  the 
policy  an  absolute  Interest,  because  he  could 
by  no  contingency  be  deprived  of  it  eicept 
by  his  own  consent.  No  doubt  this  case  was 
correctly  decided. 

The  plaintifT  by  reason  of  his  original 
interest  in  the  property,  liis  payment  to  his 
co-owners  upon  the  purchase  of  their  inter- 
ests, and  the  money  he  bad  expended  In  im- 
provements on  the  property,  independent  of 
his  agieemcnt  to  purchase,  had  bound  him- 
self to  do  so,  and  he  was  the  only  person  who 
could  aufter  loss  by  destruction  of  Uie  prop- 
erty. It  WHS  his.  therefore,  sbsolutely  In 
every  sense  of  the  word  material  to  the  rigk. 
And  the  decision  was  In  line  with  hundreds 
ot  others  in  which  the  courts  everywhere 
have  refused  to  defeat  recovery  upon  insur- 
ance policies  by  giving  effect  to  tbe  literal 
terms  of  clauses  of  forfeitures.  Such  clauses 
are  always,  and  Justly,  construed  with  the 
utmost  strictness  against  the  insurer,  and  al- 
wavs  with  reference  to  their  only  legitimat« 
obfect,  i.  t.,  tbe  protection  of  the  Insurer 
against  risks  that  are  materially  difTerent 
from  those  which  he  has  undertaken.  The 
casea  of  MiUeilU  Miit.  F.  In*.  Co.  v.  Wilfftu, 
and  Chandier  v.  Gommerct  F.  Iru.  Oo.  88  Pa. 
107,  223  ;  Eait  Texat  F.  Int.  Co.  t.  Dyehet, 
80  Tei.  065 ;  Ao^fl  v.  Vermont  Nat.  Int.  Co. 
IB  Tt.  818,  and  OayU/rd  t.  Lamar  F.  Ini. 
fh.  40  Ho.  18,  are  all  substantially  like  the 
CoDDecticut  case,  and  the  decisions  rest  upon 
the  same  ground.  In  every  instance  the  ven- 
dee had  made  lari^  or  complete  payments 
upoD  bis  purchase,  or  valuable  improve- 
ments, or  both.  In  other  words,  be  had  given 
bonds  to  complete  it,  so  that  the  loss  must 
necessarily  fall  upon  bim  In  case  of  destruc- 
tion of  buildings. 

The  case  of  Dnmd»on  v.  Hairkeyt  Int.  Co.. 
71  Iowa.  532,  upon  the  authority  of  which, 
principally,  our  former  decision  herein  was 
based,  was  another  of  the  same  sort.  There 
tbe  vendee  had  entered  into  possession  of  a 
small  farm  under  a  contract  to  purchase  It 
for  $400,  upon  which  $00  was  to  l)e  paid  in 
cash.  Prior  to  the  snle  the  vendor  nad,  as 
In  this  case,  procured  insurance  on  a  build- 
ing on  the  farm.  After  tbe  sale  the  buildiOK 
was  destroyed  by  fire,  and  the  vendor  sued' 
18  L.  H.  A. 


nn  the  policy.  The  defense  wa»  breach  of  a 
coadltinn  of  the  policy  against  auy  sale  or 
conveyance  of  the  property  by  the  insured. 
The  defense  waa  sustained  on  the  ground  ihat 
there  was  a  sale  of  the  property.  This  rul- 
clearly  opposed  to  the   decision  of 


decisions  cited  in  the  dissenting  opinion. 

It  was  rested  also  upon  the  false  assump- 
tion that  if  the  plaintiff  could  collect  the 
insursnce  he  could  also  collect  the  full  pur- 
chase price  of  the  building  from  his  vendee, 
which  would  be  holding  m  eltect  (hat  the 
defendant  remained  bound  by  tbe  policy  after 
it  became  the  interest  of  the  assured  to  de- 
stroy the  property. 

But  upon  tue  aoctnne  of  equity  that  the 
vendee  in  possession  la  the  equitable  owner 
of  the  property  and  the  vendor  merely  his 
trustee  ol  the  legal  title,  tbe  money  collected 
by  the  plaiotiS  on  the  policy  would  have 
I  been  held  intrust  for  the  vendee,  and  applied 
on  the  purchase  price  (Rted  v.  Lukent,  44 
Pa.  202)  :  BO  that  in  fact  tbe  plaintiff,  even 
if  be  had  been  held  entitled  to  recover  on 
tbe  policy,  could  have  no  interest  in  the  de' 
Struction  of  tbe  property.  And  so  in  this 
case,  even  If  Stewart  could  be  held  bound 
bv  bis  contract  of  purchase  after  the  fire,  the 
plaintiff  could  gain  nothing  by  collecting 
the  amount  of  the  policy.  This,  however, 
would  be  no  answer  to  tbe  objection  of  de- 
fendant that  the  title  was  changed  In  a  sense 
material  to  tbe  risk ;  for,  to  Aold  that  the 
plaintiff  could  collect  the  insurance  for  the 
benefit  of  bis  vendee  would  convert  tbe  trans- 
action into  a  virtual  assignment  of  the  policy, 
which  can  never  be  done  wlthont  the  consent 
of  the  Insurer. 

We  do  not,  therefore,  rest  our  decision  in 
any  degree  upon  the  ground  that  tbe  plaintiffs 
,  could  not  posstblj^  have  derived  an  advantage 
from  the  destruction  of  the  hotel,  and  have 
only  alluded  to  the  matter  for  the  purpose  of 
calling  atteotiou  to  tbe  false  quantity  in  tbe 
reasoning  of  the  Iowa  Supreme  Court  in  the 
case  cited  Id  support  of  our  former  decision. 

The  cases  of  mperiai  F.  Int.  Go.  v.  Dun- 
ham.  117  Pa.  460.  10  Cent.  Rep.  G70,  and 
EUioU  V.  AMand  Mut.  F.  Int.  Go.  117  Pa. 
54&,  10  Cent.  Rep.  S81,  cited  on  the  rehear- 
ing, are  essentially  like  the  other  cases  cited 
to  the  same  point,  which  we  have  already 
considered. 

We  conclude  that  there  waa  in  this  case 
no  change  of  title  or  possession  material  to 
the  risk,  and  that  the  Judgment  of  tbe  su- 
perior court  on  the  facts  found  was  correct 

In  reaching  this  conclusion  we  have  not 
overlooked  tbe  argument  based  upon  the  fact 
that  Stewart  agreed  to  pay  one  half  of  the 
premium  on  the  insurance  of  the  hotel.  Tbat 
agreement  is  evidently  one  of  the  terms  of 
the  lease  as  contradistinguished  from  the 
agreement  to  purchase. 

The  judgment  it  a^rmed. 

Pftt«raon.  J.  ,'HarrlBai>(  J. ,  DaHaTca, 
J.,  Q&ronttv,  J. 

HeF»rland,  J. :    I  concur  In  the  order  of 


,Coe>^lc 


Hocar  7iitKcnr  Fibct  Natiohu.  Ruik  v.  Babllb, 
INDIAHA  BUPBBMB  COURT. 


Btehud  SARLm  tt  at. 


•ait  to  wqjoln  Uw  rebnlldlac.  In  vJolallon 
of  a  valid  ot(9oidlDaiiM,of  a  wooden  buUdlag 
wblchlhM  been  parUall;  deatrojed  b;  fire,  ' 
though  It  would  not  IM  a  DUtaanoe  per  w,  l: 
will  work  ipeolal  and  Irrepaiable  IdJiut  to  1 
■nd  to  hk  property,  at  by  dlmlnbhlnji  the  valae 
of  the  pTopertrand  InoreMiDg  Uie  nt«  o~ 


a.    Owner* 
ianemeata  Mur  unite  in  ma  ««tlon 

nnlQ  tbe  rebullduiA  In  TJoIattoa  at  a  oltr  onU- 
nance.  of  a  Hfuoture  parUally  dMlruyed  by  flre, 
uie  iDjmjr  from  which  will  aSeet  all  of  them 


S.  Tba  intention  to  dq»riw*  a  mnnleipal 
corpor»tion  ofita  «omman-law  pow«r« 

will  Dot  be  Inferred  alniply  beaanw  oertala  of 

1  auohpowOBareeaumentedandooiifanedupoa 

It  by  Ita  ohaiter  while  ua  mmUon  1*  made  of  tiie 

rettof  them. 


4.  A.  mtxtaldpwMlj  eaanot,  wltboat  exprea 
authority,  abeolutely  and  without  regard  to  dr- 
oumttancee,  prohibit  the  nuking,  upon  any 
wooden  buUdliur  wjtbtn  deeliftiatAd  Umllo,  of  r^ 


(September  Sa,  IfO.) 

APPEAL  bj  complainantB  from  a  ludiniifDt 
of  the  CIrcalt  Caoit  for  Posey  Countj  in 
favor  of  defendanta  io  an  action  brought  1o 
eDjoln  tbe  repairing  of  a  certain  wooden  build- 
ing.   42^"™*! 

The  facta  are  staled  In  the  ojdDioD. 

Mturt.  EUlaii  U.  Spencer  and  William 
P.  Edaon,  lor  appellaQU: 

Tbe  ordluuice  fa  question  fa  tullj  author- 
Ued  br  taw.  The  Statute  cootera  upon  tbe 
City  ol  Ml  Vernon,  if  not  expregslf ,  at  l««*t 
by  implication,  aa  a  part  of  lAe  police  power 
oi  the  State,  full  authoiilj  to  pais  auch  ordi- 
nance. 

1  Dillon,  Uun.  Corp.  §§  141, 148, 

Under  tbe  police  power  of  tbe  State  and  geu- 
«tal  welfore  clause  of  ibe  Statute,  a  ciw  may, 
by  ordinance,  problbit  the  erection  of  frame 
buildings  within  its  Bre-limita,  In  the  abaence 
of  ezpreaa  leglalallve  authority;  and  such  cit; 


IfoiB^-JAmMpal    eontrol  mwr  CM    trwcMon  of 


It  lseDtb«l7«onipetent  lor  ■  mnnlotpal  oorpo- 
ratlon  to  reanlata  the  extent  ot  tbe  Ore  llmliaand 
preaorlbe  ttaeoharacterof  the  material  with  wblch 
buildings  within  oertahi  deslKDated  Itmita  sball  be 
oonatnioted.  The  dty  onnnotl  hat  the  sole,  abao- 
luCe.  and  llnal  control  of  all  qaeatiaiiB  of  tbia  ohai^ 
acter.  State  v.  OlarkB,  M  Ho.  ITi  D«s  Holnea  Qaa 
Co.  V.  Dea  Ifolnea.  U  Iowa,  GOO;  1  DUL  Mud.  Corp. 
(  H;  St  Lmilt  T.  Bofflnger,  U  Ho.  IS;  Baker  t.  Boe- 
ton,  a  Flok.  181;  1  Dillon,  Mun.  Corp.  8d  ed.  I  ITS, 
p.  401,  noti  1;  Teade  v.  Ibyo,  U  He.  «0:  Far,  Fe- 
auoner.  Ifi  Pick.  tO;  Danlelly  v.  Cabanlaa.  N  Ga. 
Ill:  Parka v.BoBton,SPlck.n8;  Sherldanv.  Colvln, 
IB  UL  iOl:  Western  Sav.  Fund  Boo.  v.  Philadelphia. 
31  Pa.  ITS,  188;  Honroe  t.  Hoflman,  H)  La.  Ana.  SEJ. 
at  Am.  Bep.  316:  B  Dillon,  Hun.  Corp.  I  832.  and 
easea  dtcd;  IndlanapoUa  v.  Indlanapolta  Gaa  L.  ft 
C.  Co.  n  Ind.  S0«. 

Tbe  by-law  of  a  manldpallty  has  the  game  elFeot 
within  Ita  UmMa  and  with  reapect  to  the  peraona 
upon  whom  it  lawfully  opeiatee  oa  an  Aot  of  Par- 
liamant  haa  npcm  tbe  aubjecta  at  large.  Xonl 
AbiDEsr  In  Hopklmi  t.  Swanaea,  i  Heea.  ft  W.  8tl. 
«I0;  HlliieT.DavldK»i,tMRrtN.8.MII;TbeQueaD 
V.  Oaler,  BE  U.  a  Q.  B.  BEl. 

That  a  olty,  especially  when  authorized  by  Its 
oharter,  hM  tbe  right  to  establlah  lire  dlatrlota,  and 
may  prohibit  the  erection  of  wooden  buUdiagt.  oa 
a  saf eBuard  agaloat  the  ocoarreooe  and  spread  ot 
confiatcratlon  la  not  denied,  and  la  well  aettled  by 
authority.  Bee  1  DDIod,  Hud.  Corp.  UB,  dtlnir 
CharlcatOD  v.  Elfotd.  1  MoHulL  L.  131:  Brady  r. 
Northvealera  Ins.  Oo.  11  Mleh.  12^  Douglaaa  v. 
Com.  X  Kawle.  EBt;  Wadletgh  v.  QUman.  U  Ma.  108; 
Vaoderbat  v.  Adamt.  T  Cow.  819.  8S2;  Charleaton 
Reed,  Zl  W.  Va.  BSl;  Zing  v.  Davenport,  »8  lU.  8( 
nauiogartner  t.  Hasty,  100  Ind.  Kbi  Ellngler  v. 
nickel,  10  Cent.  Eep.  881,  UJ  Pa.  BEB. 

VTbtle  It  lean  iDdlaputeble  proposition  that  the 
IiCglsIature  la  alone  empowered  to  enact  statutory 
la<ra.  It  la  equally  well  settled  that  It  may,  In  Its 
iiiscreii'<n.  delegate  to  mooioipalitiee  the  power  to 
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make  by-laws  and  ordlnanofawhloh  ate  invested 
all  of  the  force  and  elTeot  of  genetal  lawaduly 
sanoUoned  by  the  Leglalatuie.    Heland  v.  Lowell,  8 

Allen,  tO!;  Et.  Louis  v.  Bofflnger,  IB  Ho,  IS.  IS:  Brick 
PrMby.  Chutch  v.  New  Tort,  S  Co  w.  B38;  St  Loult  v. 
MaDUtaoturera  Ba  V.  Bank.  IB  Mo.  GTl;  HoDermotl  V, 
Boardof  PoUoe.  S  Abb.  Pr.lSS;  Dea  HoIdcs  Gas  Co. 
V.  Dea  Molnea.  U  Iowa,  SDS,  Z*  Am.  Etep.  TBft  MaaoD 
T.  Bhawneetown,  TT  lU.  588;  Btate  v.Ti^oti.BBConD. 
188;  Starr  v,  Burlington,  IB  Iowa.  ST;  IndlaoapoUa 
V.  tadlanapoiia  Oaa  L.  ft  0.  Co.  88  InA  SB8. 

The  only  teat  of  general  legialatlve  aoUan  should 
be,  Waa  the  law  paned  in  pnmianoe  ot  and  In  ao- 
oord  with  the  ConatltutioD,  and  in  the  exerdie  of 
tbe  ooDBtltutlonal  powetaof  the  legtalatJve  body? 
In  the  case  of  a  municipal  oorpoiallon,  Uie  que*. 
tloii  la,  whether  It  waa  In  aooord  with  the  ConsUtu. 
tlon,  staM  and  federal,  and  then  within  tbe  powers 
granted  In  the  charter  of  the  OOrpfjratloo.  If  so, 
the  propriety  and  mode  of  Its  eierolte  la  one  solely 
for  the  legltlative  body  eiercEtlng  It.  Enoxvltle 
T.  Bird.  U  Lea.  U1,  IT  Am.  Bep.  88B. 

Otlet  and  vOlagea  are  vested  with  power  to  pre- 
toribe  Are  Umlcs,  and  direct  that  all  wooden  bulld- 
iDgs  Within  thoae  llmlta.  when  damaged  by  &i«, 
decay  or  otherwise,  to  the  extent  of  flfty  per  cent 
of  tbetr  value,  ahall  be  torn  down  and  removeA 
Hard.  Stat.  1881,  p.  BIB,  I  Si.  Bee  also  Harvey  v. 
Dewoody.  18  Ark.  !E2:  Ferguson  v.  Belma,  IS  Ala. 
SBS;  Toledo,  W.  ft  W.  B.  Co.  v.  JackaonvUle.  87  UL 
9r:  Cooley,  Const.  LIm.  Sth  ed.  ITl;  Wadleigb  v. 
Gllman,  U  He.  lOB;  King  v.  Davenport,  98  II L  SOS; 
Loutavllle  V.  Webster,  IDS  HI.  111. 

A  regulation  ot  the  use  ot  property,  or  a  prohi- 
bition of  Its  repair  when  partially  destroyed,  la  not 
a  condemnation  to  the  public  uae.  Brady  v.  Morth' 
western  Ina.  Co.  11  Hlub.  426. 

Tbeee  cases  rest  on  solid  principle,  for  the  rule 
thata  munldpal  corporation  bns 


their 


It  ordlna 


8  for 


protection  of  tbe  property  of  11 
are.  S  BacoD.  Abr.  11T;  Clark  v,  SouUi  Bend,  ffi 
Ind.  era,  U  Am.  Bep,  18;  North  Wealem  Fertllb.fng 
Co.  V.  Hyde  Park.  «T  U.  B.  aCB,  «8B^  H  L.  ed.  1(88- 
lOeS;  S  Bent,  Com.  BT 


.Google 
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in  the  abaeace  of  express  legislative  Buthority. 
Monroe  v.  Hoffman,  38  La.  Ann.  661,  39  im. 
Rep.  345;  Siuroyartnec  *,  iTa^fy,  100 Ind.  B80, 
581;  Dillon,  Mud.  Corp.  B  405,  cited  «nprov- 
iDgly  In  Baumgartner  t.  Hatty,  100  Ind.  580; 
Wtiod,  Nuisancea,  §  741;  CAar!e»ton  v.  Reed, 
27  W.  V«.  681,  55  Am.  Rep.  886;  WadU^A  v. 
aUman.  12  Me.  403,  28  Am.  Dec.  188;  SakfTt. 


Conn,  478;  AUxander  v.  OreenviUe,  64  Mlia. 
jS59;  ^ai^  v.  Huniingtim,  8  West.  Rep.  833, 
106  Ind.  643. 

A  city  may  adopt  an  ordinance  prohibiting 
the  repair  and  rebuilding  of  frame  houiea 
-within  Its  fire  limits,  in  the  abeence  of  express 
le^latire  enactments  authorizinK  the  same. 

Brady  v.  NorthvietUrn  Tni.  Go.  11  Mich. 
43G;  Clark  v.  South  Bend,  ftS  Ind.  276;  Baum- 
oartn«r  t.  Hatty,  mpro;  Kivg  v.  Davtnport, 
98  ni.  806,  83  Am.  Rep.  89. 

The  geDCTBl  law  nhtcb  authorizes  the  City 
of  Mount  VeTnon  to  adopt  an  ordinance  for- 
bidding the  repair  and  rebuOdis^  of  wooden 
buildings,  either  expressly  or  by  necessary  Im- 
plication, 1b  constitutional  and  TOlId.  The 
power  of  the  Stal«  over  police  regulations  ia 
supreme. 

^HaugMer  Hotu»  Oatf,  88  V.  S.  16  WalL 
86,  3111  ed.  894;  Baumgartner -v.  Hatty,  100 
Ind,  684;  Com.  t.  Alger,  7  Ctisb.  64;  Taiintan 
T.  Taylor,  116  Mass.  254;  Watertovin  v.  Mayo. 
109  Mans.  818;  Lake  Vieai  v.SoteHil!  CtTTietury 
Co.  70  III.  191;  Danieli  v.  Hitgard,  T7  111.  «0; 
Barbier  v.  (AmnoUv.  118  0.  S.  27,  38  L.  ed. 
938. 

The  powers  conferred  by  the  laifs  of  the 
Stale  upon  manidpal  corporations  to  prelect 
properiT  from  Hn  "are  In  tbeir  nature  legisla- 
tire  ana  governmental;  the  extent  and  manner 
of  their  eierclBe  within  the  sphere  prescribed 
by  BiBtule  are  necessarily  to  be  determined  by 
toe  judgment  and  discretion  of  the  proper 
municipal  authorities,"  and  "the  power  of  the 
city  over  the  aublect  1«  that  of  a  delegated 
quasi  sovereignty. 

Wkeeier  r.  Cincinnati,  19  Ohio  St.  21.  See 
also  A  Coal  Float  v.  JeSermnrnOe,  10  West. 
Rep.  888,  112  Ind.  18;  Dillon,  Mun.  Corp. 

M316.  819;  State  v.  WUte.  82  Ind.  278, 42  Am. 
!p.  496;  FerUeh  v,  Midiener,  9  West.  Rep. 
89i  111  Ind.  472. 

The  ordinance  in  question  is  not  unconstitu- 
tional, is  not  against  common  right,  and  is  not 
tin  reason  able. 

Dillon,  Mun.  Corp.  §§  141-4S0;  BetpvMea  v. 
Du^uet,  2  Teatea,  408;  Brady  v.  Iforthtceitern 
Int.  Go.  11  Mich.  436;  Clark  v.  &h£A  BenO,  86 
Ind.  276. 

The  following  authorities  further  sustain  the 
validity  of  the  ordinance  in  queetion: 

Cooley,  Const.  Lim.»  696;  King  v.  Daven- 
port,  98  III.  806,  38  Am.  Rep.  69;  FKeid*  v. 
Bloktey,  99  Pa.  806,  44  Am.  Ren.  109;  Wood, 
Nuisances,  g  118;  TheOan  t.  Farter,  14  Lea, 
•22,  52  Am  Rep.  178. 

Injunction  Is  tbe  proper  remedy  to  prevent 
the  wrongful  acts  of  a  person  In  repairing  and 
rebuilding  a  frame  house  on  his  pmpenj, 
within  tbe  Are  limits  of  a  city,  in  violation  of 
its  ordinance,  after  be  has  threatened  and  com- 
18  L.R.A. 


whose  private  property  doea   and  will  suffer 
great  and  irreparable  da 


zreat  and  irreparable  damage  from  such  wrong* 


Btane  v.  Murray.  36  La.  Ann.  163.  61  Am. 
Rep.  7;  Slory,  Eq.  Jur.  §  924;  Miihati  v.  Sharp, 
37  N.  T.  626;  Doolittle  v.  Broome  Counts  Suprt. 
18  N.  T.  180;  HoratTnan  v.  Toung,  !3  Phila. 
19;  Briaft  App.  89  Pa.  86;  Rand  v.  Wiltw.  19 
111.  App.  89G;  Wood,  Nnlsances,  M  780,  769; 
High,  fnj.^498. 

Mettrt.  W.  8.  JmxikMoa  and  Q.  V.  H«n- 
■IcB,  for  appellees: 

Appellants  had  no  right  to  Join  in  a  bill  for 
injunction. 

Hiiliard.  In].  8d  ed.  888-887. 

An  action  lo  restrain  the  commission  of  & 
threatened  public  nuisance  cannot  be  insti- 
tuted by  indivlduala,  but  must  be  broiitrhi  br 
tbe  proper  officer,  the  people  or  the  municipal- 
ity. 

Pom.  Eq.  Jut.  §  1S49;  Atty-Gen.  v.  Tudor 
Ice  Co.  104  Mass.  289;  Jonet  v.  OarduxU,  98 
Ind.  881;  Lipperd  v.  Edward*.  89  Ind.  166; 
Holiman  v.  Slbben,  100  Ind.  338. 

Courts  of  equity  will  not  interpose  their  pow- 


Waupvn  V.  Moore.  84  Wis.  4B0;  Hudson  v. 
T/iome.  7  Paige,  261, 4  L.  ed.  148;  St.  Johnt  t. 
MeFarlan,  88  Mich,  73;  Wood,  Nnisances, 
§789, 

The  power  conferred  by  a  general  welfarw 
clause  IB  restricted  by  reference  to  other  pro- 
visions of  the  charter  or  constituent  act. 

St/ite  V.  iforriB,  87  Me.  829;  Montgomery  v. 
Montgomery  d  W.  PI.  Boad  Co.  81  Ala.  76; 
Mount  Pleatant  v,  Brette,  11  Iowa.  399. 

The  Legislature  restricted,  confined  and  cov- 
ered all  it  intended  to  do  in  granting  power  to 
frolest  against  fire  lo  a  speclat  clause,  exclud- 
ig  all  other  thoughts  or  Ideas.  Skepreui» 
uniui  e*t  ereturio  al&riua. 

"Repairing"  isin  no  sense  the  same  as  "erect- 
ing" and  cannot  be  so  construed  under  thft 
most  liberal  rules  of  Interpretation. 

Brady  v.  N<rrthv>ettem  im.  Co.  11  Hicb.  435. 

Where  the  acts  to  be  done  more  or  less  af- 
fect or  impair  private  property — the  powei* 
granted  to  a  munldpal  corporation  must  bo 
strictly  construed. 

KyU  v.  Malin.  8  Ind.  87;  LaFayette  v.  Com, 
S  Ind.  80;  McEvten  v.  Qilktr,  88  Ind.  335;  Ro*fr 
•r. Indianavoli*,  38  Ind.  51;  Waido  t.Wailaee, 
12  Ind.  581;  Leacemtorth  r.  Norton,  1  Kan. 
482;  Hooper  v.  Emem.  14  Me.  376;  Wood,  Nui- 
sances, S  738. 

It  is  repugnant  to  Justice  lo  extend  by  tm- 

EUcatioD,  a  power  which  mav  become  penal 
I  iu  effects,  and  through  ana  under  tbe  roe- 
dous  guise  of  providing  for  public  security  ae~ 
atroy  vested  rights. 

A  corporation  with  tbe  power  of  making  by- 
laws cannot  make  any  such  taw  to  incur  a  for- 

Kirk  v.  NortilU,  1  T.  R.  134. 

No  municipality  in  legislating  by  virtue  of 
its  chartei  can  enact  an  ordinance  unreasonablft 
in  its  scope  and  operation. 

A  Cota  Float  V.  JeffertonviOe,  10  West  Rep. 
833,  112  Ind.  15. 

How  unreasonably  the  second  section  of  th* 
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ordloence  can  operate  is  Krapbicallf  etated  bj 
Ju*tie»  Csmpbell  In  Bradj/  y.  JfortAuutem  In*. 
Co.  lupra. 

neBrid«>  J.,  dellrered  the  opinion  of 
the  court ; 

This  case  involTM  the  vaHdlty  of  tlie  sec- 
ond section  of  an  ordinance  of  tbe  Cltj  of 
Mt.  Vernon,  entitled  "An  Ordinance  Con- 
cernlnK  the  Prevention  of  Plrea."  The  flnt 
Bcctlon,  the  validity  of  which  !s  not  called 
In  nuestion,  establishea  Are  limits  and  pre- 
1  tbe  material  which  ma;  he  used  In 
«tion  of  buildlnss  within  these  limits. 

The  second  section  is  as  Follows:  "Section 
2.  Jt  shall  be  unlawful  for  an;  penon  to 
alter,  repair,  or  tebuild  anj  frame  orwooden 
building  situated  within  the  limit  defined 
and  prescribed  br  this  ordinance,  whenever 
the  amount  required  to  alter,  repair,  or  re- 
bullii  shall  equal  or  exceed  the  sum  of  three 
hundred  dollars.  Anr  person  violating  the 
provisions  of  this  section  maj'  be  fined  Id 
any  sum  not  less  than  two  dollars,  nor  more 
Tliiin  one  hundred  dollars,  with  costs,  and 
eacli  day  that  workmen  are  employed  on  such 
building  shall  constitute  a  distinct  offense." 

The  complaint  charges,  In  substance,  that 
the  appellees  were  the  owneia  of  certain  real 
estiile  in  &It.  Vernon,  and  within  the  fire 
limits  prescribed  by  the  ordinance  in  ques- 
tion, upon  which  tbey  were  threatening  to 
and  had  commenced  to  rebuild  and  repair 
certain  frame  buildings,  at  a  cost  eiceeding 
$800,  which  had  previously  been  partiallv 
destroyed  b;  fire.  The  appellants  (plaintiffs 
below)  are  shown  to  be  each  tbe  owners  of 
certain  other  tracts  of  land,  either  adjacent 
to  or  in  the  Immediate  vicinity  of  the  appel- 
lee's building,  on  which  valuable  buildings 
have  been  erected :  and  tbey  charge  that  by 
reason  of  the  threatened  repairing  and  rC' 
building  by  the  appellees,  the  danfter  of  the 
destruction  by  Are  of  their  respective  build- 
ings is  "greatly  increased  and  made  more 
Imminent,  thereby  diminishing  the  value  of 
said  plaintiff's  real  estate  and  Increasing  the 
rate  of  Are  insurance  thereon,  to  the  irrepar- 
able Injury  and  damage  of  the  said  build- 
ings on  each  and  all  of  the  said  pieces  of 
leal  estate,  so,  aa  aforesaid,  owned  by  the 
plaintiffs,  and  is  an  obstruction  to  the  free 
use  by  the  plaintiffs  of  their  said  property 
and  interferes  with  tbe  comfortable  enjoy- 
ment thereof, "  etc. 

Prayer  for  an  injunction.  The  circuit 
court  sustained  a  demurrer  to  tbe  complaint 
and  rendered  Judgment  for  costs  in  favor  of 
the  appellees.  Three  questions  are  presented 
and  discussed : 

1.  Will  injunction  He  In  such  a  case? 

8.  If  so,  Is  there  a  mlajoinder  of  parties 
plaintiff? 

3.  Is  the  section  ot  ordinance  in  question 
Talid? 

As  a  rate,  a  court  of  eauitv  will  not,  at 
the  suit  of  a  city,  restrain  oy  injunction  the 
threatened  violation  of  an  nrdimtnce  of  such 
city  regulating  the  erection  of  buildings  for 
tbe  purpose  of  greater  security  against  dam- 
age by  fire.  IS  Am.  &  Eng.  Encyclot>. 
Iftw.  1172 ;  81.  Johnt  v.  MeFarian,  3S  Hich 
72.  20  Am.  Rep.  671 ;  V^iupun  ▼  Moore.  34 
18  L.  tt.  A 


Wis.  «4.  17  Am.  Rep.  446;  Evdwn  v. 
Thorne,  7  Paiae.  261.  4  L.  ed.  148 ;  Man- 
cltetUr  Y.  amySi£.  64  N.  H.  880,  S  New  Eng. 
Rep.  62. 

Nor  will  the  courts  thus  interfere  at  tbe 

suit  of  an  individual  when  such  Interfereace 

sought  solely  tot  the  enforcement  of  tkt 

ordinance,  and  not  because  of  special  damage 

threatening  the  part;  asking  auch  interfer- 

Some  of  the  authorities  above  cited  affirm 
that  to  warrant  the  application  of  tbe  re- 
straining power  to  prevent  the  erection  of 
buildings  In  violation  of  a  city  ordinance 
the  act  sought  to  be  restrained  must  be  a 
nuisance  in  fact,  and  not  one  created  solely 
by  statutory  enactment  or  municipal  ordl- 

We  can  see  no  good  reaaon  fof  the  diatinc- 
tlon.  When  it  is  shown  that  the  erection  of 
a  building,  if  permitted,  will  be  in  eipreaa 
violation  of  a  valid  municipal  ordinance, 
although  it  would  not  be  a  nuisance  per  m, 
an  individual  who  shows  such  fact,  and 
shows,  in  addition,  that  Its  erection  will  work 
special  and  irreparable  injury  to  him  and  to 

■ '-  ■  -    -  ■■  •  '     iDjum- 

,  ,  general 
and  public  in  its  effects,  and  no  private  rigbt 
is  violated  in  contradistinction  "to  the  cignts 
of  the  rest  of  tbe  public,  that  individuals 
are  precluded  from  bringing  private  suits  for 
the  violation  of  their  individual  righla. 
Blane  v.  Murray,  86  La.  Ann.  162,  61  Am. 
Rep.  7;  Wood,  Nuisances,  645  et  teg.;  Me- 
Clotkeyt.  Ereling,  76  Cal.  511,  2S  Am.  & 
Eng.  Corp.  Cas.  IGl ;  Horttman  v.  Young,  IS 
PhDa.  IB;  Band  v.  Wiibtr,  IB  111.  App.  8S5; 
Mmvrae  v.  Hoffman,  28  Lb.  Ann.  651,  36 
Am,  Rep.  846.  In  the  case  at  bar  it  is  charged 
by  the  averments  of  the  complaint  that  tbe 
threatened  act  will   be  In  violation  of  a  mu- 

li^al    ordinance,  and   that    it    will    work 

icial  and  irrepf™'''-  i-t"—  *-  *y-~  --"" 

7  of  the  petitic 
lo  maintain  the  a< 

There  is  no  misfoinder  of  parties  plaintiff. 
While  tbe  appellants  are  shown  to  be  the 
owners  of  separate  and  distinct  tenements, 
anil  thus  are  not  united  in  int«rest  with  eatdi 
other,  there  Is  one  object  of  common  interest 
among  all  of  them.  They  nil  claim  one 
general  right  to  be  relieved  from  that  which 
Uiey  insist  is  a  nuisance,  and  which  alike 
affects  all  of  them.  Their  common  danger 
and  common  Interest  in  the  relief  lougllt 
authorizes  them  to  Join  in  the  action.  Tat* 
v.  Ohio  it  if.  B.  Go.  10  Ind.  174,  and  authori- 
ties there  cited;  SuUivan  v.  PAOlip*.  110 
Ind.  330.  9  West.  Hep.  49. 

The  question  as  to  the  validity  of  the  or- 
dinance presents  much  greater  difficulty. 
There  can  be  no  doubt  that  in  tbis  State 
cities  possess  ample  power  to  enact  and  en- 
force  reasonable  ordinances  to  secure  protec- 
tion against  fire.  In  the  absence  of  express 
statutory  authority,  the  enactment  and  en- 
forcement  of  reasonable  regulations  of  this 
character  is  recognized  as  a  legitimate  exer- 
cise of  the  police  power,  necessary  to  the 
safetv  of  the  city.  Bavmgartwr  v.  Hatty, 
100  Ind.  67S;  Suty  v.  EunHnnton,  106  Ind. 
543,  8  West.  Rep.  822 ;  Otork  T.  Bovih  Btnd. 
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SS  Ind.  9TB,  and  Autboritlea  cited  in  wch. 
Alio,  Xonroa  v.  R>ffnua^  rnvra;  King  t. 
Dtuamort,  B6  HI.  9K;  Wadieigh  t.  Oilman, 
12  Ha.  40$,  98  Am.  Bep.  188;  SaUm  v. 
Magna,  138  Man.  873;  Troy  t.  Winten,  4 
Thomp.  &  C.  368;  MeKidtOn  v.  Fort  Bmith, 
K  At£.  SSdi  £JMV0r  T.  BieM,  117  Pa.  836, 
10  Cent.  Bep.  881. 

In  addition  to  the  power  thus 
clause  83  of  §  8106,  Ifaiv.  Btat.  It  . 
enting  the  powers  conferred  upon  cities, 
otinfen  express  authority  to  establish  Are 
limlta  and  prevent  the  erection  of  wooden 
buildings  In  such   parts  of   the     " 

common  council  maj  determine. 

utory  aathoritj  Is  still  further  extended  by 
claoae  0  of  the  same  section,  and  by  section 
8165,  knoVD  a«  the  "general  welfare"  clause. 
Oounsel  for  appellee  insist,  however,  that 
the  enactment  of  the  statutes  in  question 
■erved  a«  a  limitation  upon  the  powers  of 
the  cltf ;  that  the  powera  therein  enumerated 
and  more  belonged  to  the  city  at  common 
taw,  and  that  hj  the  statutory  enumeration 
at  certain  specinc  powers,  all  othera  not  thus 
anumerated  are  excluded.  Eepreuio  vnius 
ttt  txelvtio  alitriut  has  no  application.  The 
Statute,  In  so  far  as  it  enumerates  common- 
law  powers  previously  possessed  by  the 
municipality  Is  merely  declaratory  of  the 
common  law.  But,  while  it  is  no  doubt 
competent  for  the  Legislature,  in  creating 
such  corporations,  to  deprive  them  of  all 
common-law  police  power,  and  enact  that 
they  shall  poasesa  ana  exercise  such  only  as 
are  confeirod  by  statute,  such  intention  of 
tlie  Legislature  will  not  be  inferred  simply 
because  some  of  the  common -law  powers 
are  enumereted  while  no  mention  is  made  of 
others.  In  the  exercise  of  these  powers,  tbey 
may  not  only  prescribe  where  wooden  build- 
ings may  and  where  thev  may  not  be  erected, 
but  they  may  ondoubtedlT  exercise  a  reason- 
able control  over  the  makiiLg  of  repairs  on  all 
bulldlnga,  whether  of  wood  or  not,  and  may 

Crent  the  use  of  inflammable  or  otherwise 
gerous  material  In  making  such  repairs. 
It  oan  hardly  be  doubted,  that  If  the  owner 
of  a  building  proposed  to  make  repairs  or 
additions  to  It  of  such  material,  or  in  such 
manner  as  to  seriously  menace  the  public 
safety  or  to  greatly  endaneer  adjacent  prop- 
erty, the  city  authorities  have  ample  power 
to  interfere  and  prevent  the  making  of  such 
repairs  or  additions.  Mbntgomery  v.  Louit- 
MU  A  N.  B.  Co.U  Ala.  137;  King  t. 
Datenport,  B8  Dl.  800,  88  Am.  Bep.  89. 

They  also  have  full  power  to  abate  nui- 
sances, and  may.  If  neceaaary,  remove  or 
compel  the  removal  of  buildings  which  have 
for  any  cause  become  nuisances,  by  getting 
in  such  condition  that  they  greatly  endanger 
the  public  health  or  safety  or  the  safety  of 
adjacent  property,  provided  the  danger  In- 
heres In  the  building  and  not  simply  in  the 
use  to  which  the  building  is  put.  Here, 
also,  although  the  statute  gives  ample  author- 
ity, they  have,  without  statutory  authority, 
ample  power  at  common  law  to  cause  the 
abatement  of  the  nuisance ;  and  if  it  cannot 
be  otherwise  abated,  they  may  destroy  the 
thing  which  constltutea  or  creates  it.  Bavm- 
gctrtner  v.  Hatty,  rupra,  and  authorities  cited. 
18L.R.  A. 


They  may  alto  remove,  or  compel  tbe  re- 
moval of,  wooden  buildings  erected  in  rio- 
lation  of  a  valid  ordinance,  not,  oeceuarlly, 
because  the  building  thtis  erected  Is  i  nui- 
sance, bat  because  its  erection  was  in  viola- 
tion and  defiance  of  the  taw,  and  Ita  owner 
complain  when  the  law  is  vindicate 


by  Its  removal.     If  it  were  possible  U 
prepare  wood  that  it  would  oe  absolutely 
non-inflammable,  and  that  a  building  erected 


of  it  would  be  lire-proof  and  safer  than  one 
erected  in  the  ordinary  way,  of  stone  or 
brick,  a  building  thus  erected  of  wood,  in 
violation  of  a  valid  ordinance  enacted  under 
clause  82  of  section  3100,  npnt,  forbidding 
such  erection,  would  be  as  much  subject  to 
removal  or  destruction  by  the  authorities  aa 
IF  it  were  constructed  of  wood  not  thus  pre- 

It  Is  manifest,  therefore,  that  the  right  to 
remove  or  destroy  the  building  thus  erected 
in  violation  of  an  ordinance  deos  not  grow 
out  of  the  fact  that  It  is  a  nuisance,  aa  a 
building  made  out  of  such  material,  If  other- 
wise SKillfully  and  properly  constructed, 
would  be  as  safe  or  safer  thui  one  built  In 
the  ordinary  way,  of  stone  and  brick,  and 
could  not  be  a  nuisance.  Aa  ia  said  In  Baum- 
gartner  v.  Batty,  tupra:  "A  municipal  cor- 
poration has  no  power  to  treat  a  thing  as  a 
nuisance  which  cannot  be  one."  Bee  also 
Wood,  Nuisances,  838;  Tate»  v.  Jftitoaufa*. 
77  n.  S.  10  Wall.  4»7,  10  L.  ed.  B84;  B* 
Jaeo^,  98  N.  Y,  98.  00  Am.  Bep,  638. 

The  power  In  such  case  to  compel  the  re- 
moval of  the  building  grows  solely  out  of 
the  fact  that  its  erection  was  in  violation  of 
the  ordinance. 


respecta  as  safe  to  be  used  in  the  construction 
of  buildings  aa  stone  or  brick  or  Iron,  would 
end  the  common-law  power  of  the  city  to 
prohibit  the  erection  of  wooden  buildings, 
or  Its  power  under  the  general  welfare  clause, 
while  under  the  statute  that  power  would 
still  exist  almply  because  the  material  waa 
wood,  and  not  at  all  because  It  was  danger- 
ous. Bo  with  the  power  to  remove  buildings 
already  erected.  There  Is  no  expreaa  legis- 
lation on  the  subject,  and  such  powers  as  Ihe 
city  has  are  IW  common-law  powers,  rein- 
forced by  the  general  welfare  clause  of  the 
Statute. 

As  above  shown,  a  building  erected  in 
violation  of  a  valid  ordinance  may  be  re- 
moved without  reference  to  its  character ;  but 
with  this  exception  cities  can  only  condemn 
aa  nuisances  and  compel  the  removal  of 
buildings  which  are  In  themselves  for  some 
reason  dangerous  or  huitful.  The  author  of 
a  valuable  work  on  the  law  of  nuisancea 
states  the  law  as  follows :  "The  power  to 
abate  nuisances  does  not  warrant  the  deetruc- 
tlon  of  valuable  property  which  was  law- 
fuUv  erected  ;  or  anything  which  was  erected 
by  lawful  authority.  It  would  indeed  be  a 
dangerous  power  to  repose  in  municipal  coi> 
porationa  to  oermit  them  to  declare,  by  ordi- 
nance or  ot&erwlse,  anything  a  nulsanca 
which  tbe  caprice  or  Interest  of  those  having 
control  of  Its  government  might  see  fit  toout- 
law,  without  being  responsiole  for  all  th« 
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consequences;   and  even  If  BQcb  power  1b  e 

firesaly  kWbq  by  the  Legislature,  It  Is  utter  , 
DOperatlve  and  void  unless  tbe  thing  Is  in  fact 
a  nuisance,  or  wsa  created  or  erected  after 
the  passage  of  the  oidinance  and  is  la  de- 
fiance of  It."  Wood,  Nuisances,  828.  Bee 
also  the  opinion  of  JwAie»  Miller  in  JoIm 
T.  Milvsuflutee,  tvpra. 

This  may  eerre  to  Indicate  Uie  scope  of  the 
common-law  powers  of  the  city  in  this  dJ- 
nscticn,  and  the  additional  powers  given  by 
the  Statute.  At  common-law,  they  are  only 
authorised  to  Interfere  with  the  erection  or 
lepair  of  buildings  far  enough  to  prevent 
the  doing  of  that  which  from  its  nature 

would  liavo  a  tendency  to  create  or  ■-"■ 

danger. 

There  is  In  thia  State  no  statute  purporting 
to  give  to  cities  any  power  to  prevent  the 
repair  of  wooden  ^inildingb.  If  Oiey  have 
auch  power,  It  is  derived  either  from  the 
general  welfare  clavae,  or  ll  Is  an  incident 
of  their  cammon-]aw  police  power.  The 
section  of  ordinance  in  aueatlon,  if  valid, 
absolutely  prohibits  the  altering  or  repairing 
of  all  frame  or  wooden  buildings  within  the 
flre  limits,  in  all  cases  where  the  cost  of  al- 
tering or  repairing  will  equal  or  exceed  fSOO. 
It  makes  no  difference  what  material  is  to  be 
tued  in  making  the  repairs,  or  what  the  effect 
may  be  on  the  bnilding.  Repairing  with 
fire-proof  material  Is  equally  prohibited, 
with  repairs  from  dangerous  and  Inflammable 
material.  A  repair  which  would  tend  ' 
diminish  danger  falls  under  the  ban  equa 
with  those  the  tendency  of  which  would 
evitably  increase  it.  It  makes  no  difference 
whether  the  building  was  erected  before 
sfter  the  establishment  of  Are  limits,  or  what 
its  value  Is.  Its  value  may  be  trifling.  It 
may  be  a  mere  wreck  or  remnant  which  ^100 
would  practically  rebuild,  or  it  may  be  val- 
uable, worth  many  thousands  of  dollars,  and 
the  cost  of  the  repairs  although  1800  or  more, 
relatlvelv  Insignificant-  It  may  also  be  that 
no  other  building  is  near  it  to  be  silected  — 
endangered. 

As  we  have  heretofore  said,  we  do  not 
doubt  that  cities  may  exercise  a  reasonable 
control  over  the  making  of  repairs  to  build- 
ings, and  may  prevent  alterations  and  repairs 
which  would  create  nuisances.  This  they 
can  do  even  in  the  absence  of  statutory  au- 
thority, in  the  exercise  of  the  police  power. 
And  where  fire  limits  are  estaclished.  they 
mnv  doubtless  pre vcQt  the  repair  of  a  wooden 
building  within  such  limits,  when  to  repair 
would  practically  be  to  rebuild,  whether  such 
repairs  would  create  a  nuisance  or  not.  They 
cannot,  however,  at  least  without  express 
statutory  authority,  enforce  a  general  sweep- 
inr  prohibition  of  all  repairs. 

Whether  a  statute  attempting  to  confer 
such  power  would  be  constitutional  we  need 
not.  of  course,  decide  in  this  case ;  but  a 
consideration  of  some  of  the  possible  effects 
of  such  an  ordinance  may  well  suggest  a 
query  of  that  character. 

To  repair  a  building  means  simply  to  re- 
store It  to  a  sound  condition.  The  natural 
and  probable  effect  of  repairing,  if  carefully 
done,  would  be  to  diminish  danger.  Instead 
of  to  Increase  It.  Certainly,  a  building  sol 
IS  L.  R.  A. 


much  Injured  or  otherwise  out  of  rcpslr  aa 
to  require  $300  to  repair  it  is  more  likely  to 
endanger  the  public  and  surrounding  prop- 
erty than  If  put  In  proper  repair.  If  it  la 
lawful  to  maintain  ft  without  repairs,  how 
can  the  police  power  afford  any  jurisdiction 
for  a  refusal  to  allow  its  owner  to  remedj 
the  effects  of  accident  or  decay  and  restoro 
it  to  a  sound  conditionT  To  bold  that  this 
was  a  proper  exercise  of  the  police  power 
would  be  to  prevent  entirely  the  use  of  that 
power  which  is  designed  to  protect  society 
and  prevent  the  doing  of  things  inimical  to 
its  well  being.  Such  an  ordinance  might  In 
many  cases  compel  the  owner  of  valuable 
property  to  stand  bv  and  allow  it  to  become 
valueless  and  a  nuisance  without  the  power 
to  prevent  it.  The  accidental  destruction  or 
removal  of  a  roof  which  it  would  cost  $800 
to  replace  might  thus  reduce  valuable  prop- 
erty to  the  condition  of  a  mere  heap  of  ma- 
terial. It  Is  not  simply  a  restraint  on  a 
noxious  or  improper  use  of  property  by  its 
owner,  but  prohibits  him  doing  that  whidi 
alone  will  In  many  cases  save  nis  proptrty  . 
from  becoming  a  noxious  and  dangerous 
thing.  Instead  of  restraining  him  from  so 
— '-i{f  It  as  to  make  it  pern'" —  *-  ■^'- 

jhbors,  it  would  compel  hi 

allow  It  to  tiecome  and  r 
might  unquestionably  in  many  cases  amount 
to  a  taking  of  the  property  of  the  citizen 
without  due  process  of  law,  and  without  the 


Se  Jaa^,  98  N.  T.  »8,  M  Am.  Rep.  680, 

Jiieliee  Earl,  speaking  for  tlie  court,  says ; 
"The  constitutional  guaranty  that  no  person 
shall   be  deprived  of  his  property  without 


firivate  use.  Property  may  be  destroyed, 
ta  value  may  he  annihilated.  It  is  owned 
and  kept  for  some  useful  purpose,  and  it  liai 
no  value  unless  It  can  be  used.  Its  capabil- 
ity for  enjoyment  and  adaptability  to  some 
use  are  essential  characteristics  and  attributes 
without  which  property  cannot  be  conceived ; 
"~d  hence  any  law  which  destroys  its  value 
takes  away  any  of  its  essential  sttributea, 
deprives  the  owner  of  hla  property.  The 
constitutional  guaranty  would  be  of  little 
worth  if  the  Legislature  could,  without  com> 
pensation,  destroy  property,  or  its  Talue, 
deprive  the  owner  of  its  use.  deny  bim  the 
Ight  to  live  In  his  own  house  or  to  work  at 
iny  lawful  trade  therein,"  etc. 

In  Pumpellti  v.  Gran  Bay  &  M.  Canal  Oo. 
80 tr.  8.  IBWalL  16ft-177,  80 L.  ed.  657-560, 
Miller,  J.,  says:  "There  may  be  such  seri> 
ous  IntOTuptlon  to  the  common  and  neces- 
sary use  of  property  as  will  be  equivalent 
to  a  taking  within  the  meaning  of  the  Con- 
Htltution.  .  .  .  But  the  claim  Is  made 
that  the  Legislature  could  pass  this  Act  Id 
the  exercise  of  the  police  power  which  ever^ 
sovereign  State  possesses.  Thai  nower  ts 
very  broad  and  comprehensive,  i 


Ihdiaxa  Sufbehb  Coubt. 


f  property  by  eii' 
forcing  the  muiita  tie  utere  tvo  utalien-umnoK 
ladai.     Under  it  the  conduct  of  an  indlvld 


freedom  of  the  one  and  the  eujoyineDt  of  the 
other ;  and  in  cases  of  great  emergency,  en- 
gendering overruling  necessity,  property 
may  be  taken  or  destroyed  without  compen- 
Mtion,  and  without  what  ig  commonly  called 
due  process  of  law.  The  limit  of  the  power 
cannot  be  accurately  defined,  and  the  courts 
ha*e  not  been  able  or  willing  definitely  to 
circumscribe  it.  But  the  power,  however 
broad  and  extensive.  Is  not  above  the  Con- 
stitution. When  it  spe&ks,  its  voice  must 
be  heeded.  It  furntshes  the  supreme  law, 
tlie  guide  for  the  conduct  of  legislators. 
Judges,  and  private  persona,  and  so  tor  as 
It  Imposes  restraints,  the  police  power  must 
be  exercised  in  subordination  thereto."  etc. 
In  Potter's  Dwarria  on  Btatutes,  458,  It  is 
said  that,  "the  limit  to  the  exercise  of  Uie 
police  power  can  only  be  this,  the  legisla- 
tion must  have  reference  to  the  comfort,  the 
•afety  or  the  welfare  ot  society," 

Id  Waltrlown  v.  Mayo,  109  Mass.  SlS-819, 
Colt,  /,,  says:  "The  law  will  not  allow 
rlghui  of  property  to  be  Invaded  under  the 
guise  of  a  police  regulation  for  the  preserva- 
tion of  health  or  protection  sgainst  a  threat- 
ened nuisanoe."  In  BlavghtFr  Eouie  Oaaai, 
68  U.  8.  16  Wall.  86-87,  21  L.  ed.  8M-113, 
Field,  J.,  says:  "Under  the  pretense  of  pre- 
tcribing_  a  poliue  regulation  the  State  cannot 
be  permittca  to  encroach  upon  any  of  the  Just 
rights  of  the  citizen,  which  the  Constitution 
Intended  to  secure  against  abridgement,"  etc. 
In  Cm  v.  Sehvltz,  47  Barb.  64,  a  learned 
Judge  Bpeaking  of  the  constitutional  limlta- 
tinna  upon  the  police  power  says:  "lam 
not  willing  to  concede  that  tbe  Legislature 
can  conatitutiouallj  declare  an  act  or  thing 
to  be  B  common  nuisance  which  palpably, 
according  to  one  present  eiperience  or  in- 
formation, is  not  and  cannot  be  under  any 
circumatances  a  common  nuisance,  by  the 
common-law  definitions  or  common -law  de- 
cisions. .  .  .  Under  the  mere  guiac  of  po- 
lice regulations,  personal  righta  and  private 
property  cannot  be  arbitrarily  invadM,  and 
the  determination  of  the  Legislature  Is  not 
final  or  conclusive." 

The  author  of  Tiedeman's  Limitations  of 
PoiicePowersays;  "Sec.  123:  ...  An 
arbitrary  Interference  by  the  government,  or 
by  its  authority  with  tne  reasonable  enjoy- 
ment of  private  lands  Is  a  taking  of  private 
Croperty  without  due  process  of  law,  which 
I  Inhibited  by  the  Constitution.  .  .  .  One 
can  lawfully  make  use  of  his  property  only 
In  such  a  manner  aa  that  he  will  not  Injure 
another.  Any  use  of  one's  land  to  the  hurt 
or  annoyance  of  another  Is  a  nuisance  and 
may  be  prohibited.  .  .  .  Section  123  a: 
.  But,  the  police  power  of  the  Legis- 
lature in  reference  to  tiie  prohibition  of  nui- 
sances is  limited  to  the  prohibition  or  regu- 
lation of  those  acts  which  injure  or  otherwise 
interfere  with  the  rights  of  others.  The 
Legislature  cannot  prohibit  a  use  of  lands 
which  woits  no  biut  or  annoyance  to  the 
18  L.  R  A. 


neighbors  or  to  adjoining  property.  The  in- 
jurious effect  of  the  use  of  the  land  furnishes 
the  justification  for  the  Interference  of  the 
Legislature.  The  legislative  prohibition  or 
regulation  of  the  use  and  enjoyment  of  one's 
private  property  inland  is  In  violation  of 
constitutional  principles,  which  is  not  con- 
fined to  the  prevention  of  a  nuisance.  A 
certain  use  of  lands,  harmless  in  itself,  does 
not  become  a  nuisance  because  the  Legislature 
has  declared  It  to  be  so. " 

This  author  also  tersely  and  correctly  itates 
the  full  scope  of  police  regulations,  when 
confined  within  their  proper  limits,  substan- 
tially as  follows:  "To  compel  everyone  to 
so  use  hia  own,  and  so  conduce  himaelf  as 
not  to  injure  others,  or  Infringe  upon  their 
rlrikts," 

Tried  by  these  tests,  the  second  section  of 
the  ordinance  in  cguestioo.  in  so  fsr  as  it  re- 
lates to  the  repair  of  wooden  buildings,  fa 
clearly  Invalid.  It  arbitrarily  aCtempta  to 
take  from  the  owner  of  property  all  power 
to  make  repairs  necessary  for  its  preservation, 
or  necessary  for  Its  enjoyment,  regardless  of 
the  effect  which  such  repairs  may  nave  upon 
the  public,  upon  adjacent  property  or  upon 
the  rights  of  others,  and  applies  with  equal 
force  to  buildings  detachea  and  remote  from 
all  others,  aa  to  those  in  Immediate  proxim- 
ity to  others,  and  not  only  to  repairs  which 
would  tend  to  create  danger,  but  also  to  those 
which  would  serve  to  remove  or  diminish  it. 
It  will  not  be  contended  by  anyone  that 
the  establishment  of  fire  limits  will  juatify 
the  condemnation  and  removal  of  wooden 
buildings  previously  constructed,  simply  be- 
cause they  are  wooden  buildings.  Before 
their  destruction  or  compulsory  removal  con 
be  justified,  they  must  become  nuisances. 
Yet  this  ordinance  by  forbidding  repairs, 
would  accomplish  by  Indirection  what  could 
3t  be  done  directly.  It  would  first  compel 
le  owner  to  allow  it  to  become  and  remain 
nuisance,  and  then  punish  him  for  so  doing 
by  destroying  or  removing  his  pTOpcrty. 

We  have  not  been  able  to  And  an  authority 
anywhere   which   would   sustain  appellants' 

Soaitioo  in  this  case.  The  case  of  Brady  v. 
'orUaoatem  Int.  Co.,  11  Mich.  4M,  cited  by 
them,  holds  that   under  the  charter  of  the 


repairs  to  wooden  buildintcs.  an  ordinance 
which  forbade  auch  repairs  without  the  con- 
sent of  the  common  council  was  valid. 
That  case  in  two  essentia]  particulars  differed 
from  the  case  at  bar:     (1)  the  charter  gave 

'ess   authority   to   enact   the   ordinance ; 

(2}  the  ordinance  then  in  question  was 
not  prohlbiton,  but  allowed  repairs  when 
consent  was  first  obtained  of  the  commou 
council.  The  opinion  was  by  a  divided 
court;  Campbell,  J.,  filing  a  strong  dissent- 
'ng  opinion  holding  the  ordinance  invalid 
IS  applied  to  a  building  erected  before  its 
enactment,  notwithstanding  the  charter. 

e  case  of  King  v.  Ba^maport^  93  Dl. 
___,  88  Am.  Rep.  89,  was  also  a  case  where 
the  charter  of  the  City  of  Jacksonville  con- 
ferred eipreaa  authority,  and  the  ordinance 
in  question  only  forbade  the  building  or  re- 
pairing of  buildings  within  the  fire  limits 
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with  OtlloT  than 

removed  sn  old  shingle  roof  trom  her  bi 
lue  and  replaced  it  with  a  new  shiDgle  roof. 
Failing  to  remove  It  upon  notice,  llie  citj 
marelial  removed  ft.  It  was  held  that  under 
the  express  autlioritj  conferred  by  the  char- 
ter the  ordinance  was  valid.  The  ordinance 
In  that  case,  tnatead  of  prohibiting  repairs, 
fliinuty  prescribed  the  material  that  might  be 
used  in  making  repairs.  Tliese  two  cases 
ftre  the  only  ones  cited  by  the  appellants  upon 
tiie  question  of  tbe  right  to  prohibit  repairs, 
although  manj  others  are  cited  upon  tbe 
general  power  of  the  city  In  the  establish- 
ment of  fire  limits,  and  their  power  to  pro- 
hibit the  erection  of  buildings.  Other 
authorities  bearing  upon  the  rignt  to  pro- 
faibit,  OT  to  regulate,  repairs  are  as  follows : 

Horr  &  Bemis,  on  Uunicipal  Police  Ordi- 
nances, page  ^14,  says:  "The  making  of  or- 
dinary repairs  to  existing  buildings  cannot 
be  prohibited,  llesbinghog  a  butlding  (or 
iDBtance,  is  an  ordinary  repair."  See  also, 
to  the  same  effect,  Seg.  v.  Hoaard,  4  Ont. 
877 ;  BivuDi  y.  Huun,  27  Conn.  88S ;  3tewK-t 
V.   Com.  10  Watts,  307. 

The  case  of  Ex  partt  Fitke,  73  Cal.  12C!, 
was  a  case  where  an  ordinance  prohibited 
the  alteration  or  repair  of  wooden  bulldinRB 
within  the  fire  limits  without  permission  In 
writing  from  the  fire  wardens.  The  court 
discusses  at  some  length  the  provision  that 
certain  officers  may  grant  permission  to 
make  repairs,  and  says;  "It  Is  clear,  how- 
«ver,  that  a  literal  compliance  with  a  regu- 
lation prohibiting  the  repairing  of  a  wooden 
building  might  work,  in  Bome  instances, 
useless  hardships.  The  repair  of  a  leaking 
roof  or  broken  window  would  be  necessary 
to  the  comfort  and  health  of  a  family,  with- 
out enhancing  the  danger  whidi  the  framers 
of  the  ordinance  sought  to  guard  against,  and 
repairs  of  a  more  eitensive  character  might 
be  made  to  particular  houses,  standing  in 

S articular  lofslitles.  without  increasing  the 
re  risks.  And  it  is  equally  clear  that  no 
general  rule  could  be  established  beforehand 
Uiat  would  meet  the  emergencies  of  Individ- 
ual cases.  Therefore,  the  power  to  give  re- 
lief In  particular  instances  is  conferred  on 
certain  officers ;  and  It  is  not  to  be  presumed 
that  they  will  exercise  it  wantonVv.  or  for 
purposes  of  profit  or  oppression."    The  court 


concludes  that  the  conferring  of  the  discre- 
tionary power  on  the  flre  wardens  was  valid 
and  sustained  the  ordinance. 

The  case  of  MontgoTnery  v.  LouUalle  li  2f. 
S.  Co..  84  Ala.  127,  was  n  case  where  an  or- 
dlnance  prohibited  repairing  the  roofs  of 
buildings  within  tbe  fire  limits  with  wood 
or  other  inflammable  material.  Like  £iiig 
V.  DanenpiiTt,  tupra,  it  did  not  prohibit  mak- 
ing repairs,  but  forbid  the  use  of  certain 
materiul  in  making  them. 

In  StaU  V.  ScJiveJiardt,  4Z  La.  Ann.  49.  It 
is  held  that  a  legislative  mandate,  authoriz- 
ing a  municipal  corporation  to  prevent  th« 
reconstruction  in  wood  of  old  buildings 
within  certain  limits,  does  not  include  the 
mandate  to  prevent  the  repairing  with  shin- 
gles the  roof  of  buildings  originally  covered 
with  Bbinrles.  It  will  be  observed  on  ex- 
amining ttiese  cases  with  others  that  more  or 
less  directlv  bear  upon  the  question  Involved, 
that  there  is  wide  diversity  in  the  Interpre- 
tation given  to  the  law  in  the  different  courts. 
Some  go  so  far  as  to  deny  tlie  power  to  in- 
terfere at  all  with  the  making  of  ordinary 
repairs.  The  weight  of  authority,  however, 
Is  clearly  with  these  coses  which  recogniz* 
the  power  of  municipal  corporations  to  regu- 
late the  making  of  repairs  to  buildings,  and 
treat  it  as  b  legitimate  exercise  of  the  police 
power,  but  none  of  them  go  to  the  extent  of 
sustaining  the  power  of  aMolutely  prohibit- 
ing repairs,  as  is  sought  to  be  done  in  thia 
case.  The  complaint  contains  no  averments 
showing  the  value  of  the  building  proposed 
to  be  repaired.  It  is  possible  that  the  part 
remaining  will  be  of  small  value,  and  that 
this  is  a  case  wliere  to  repair  will  mean  tl 
substantial  rebuilding  of  astructure.  If  so, 
however,  it  would  have  been  easy  to  show 
such  fact  b^  special  averment.     As  It  Is,  we 


I,  costing 
_..  ._  __,  __iall  com. 
e  of  that  portion  of  the 

wnicn  remr'--    --'  "--'  * 

rebuild 
property  and  t 
□ulsauce. 

In  our  opinion,  the  circuit   court  did  not 
err  In  sustaining  the  demurrer  to  the  com- 

JudffmaU  i^ffmed,  vritk  eoiU, 


WISCONSIN  SDPRBMB  COURT. 


Frederick  BROWNELL,  Appt., 
Barrla  R.  DUREBE  ft  cU.,  Seiptt. 


iBot  Ibrelblr  tKk«  T^tof- 


mal  property  from  It*  o' 


L  the  Circuit  Court  for  Rock  County  in 


who  hM  1  favor  of  defendants  iu  an  action  brought  to  n 


Non— R({^  to  lUfena  proptrty. 
A  iheriff,  In  tbe  eiecutioii  of  ■  writ  ot  attaoh- 
ment.  Is  not  autborixed  to  take  personaL  propertr 
Into  Us  oustodr  wbera  It  la  In  the  poMeaslriD  of  a 
tUrd  penon;  Id  such  case  be  can  onlf  attach  the 
propert7  b7  learlns  a  oerttiled  copy  of  tbe  writ. 
■nd  a  DotloeipeolfTtnstliB  property  attaohed,  with 
1SL.R.  A- 


tlie  person  having  tbe  paaacaslon  of  the  samea 
Leirlfl  V.  Blrdser,  19  Or.  1S4. 

The  rlffht  of  self-defense  eztenda  to  the  proteo- 
tloa  ot  property,  and  t«  lis  recovery  after  It  ti 
taken,  where  It  can  bere-laken  without  unduevlo- 
lenoe.  State  v.  Elliot,  11  N.  H.MD.  SeelWbanan, 
O.  L.  nb  ed.  I  ItB;  Desty,  Oc.  I- 1  no. 


WieconsiK  Supheks  Coijbt. 


cover  dftmageaioTftn  ueault  upon  plaiotiil  and 
allefned  wrongful  e^lon  of  him  from  acettaln 
nilroftCl  car.    Bmeried. 

Tbe  facta  are  UMed  In  the  opinion. 

Mtttr:  F«thera,  JeOMa  A  Flflold,  with 
2fT.  J.  F.  Iiyon.  for  appellaoi: 

The  owQi^r  mHj  lawfully  retake  the  poaaea- 
■ion  of  goods  uolawfullj  taken  or  itetaincd 
from  him  wherever  he  flnds  Ibem,  provided  he 
does  not  ibcreby  endanger  the  public  peace,  etc. 

Cooley,  Torts,  pp.  50-56,  aod  cases  cilod. 

It  is  held  fn  Meseacbusecmthat  one  may  even 
renort  to  force  to  retake  bis  property. 

Com.  7.  Donahue,  3  L.  K.  A.  (i23,  148  Haas. 
S29. 

A  man  Is  Justifled  In  using  force  to  protect 
his  property  against  a  person  who  attempts  to 
take  possession  of  it  wrongfully. 

Filkijit  V.  Peopk,  69  N,  T.  101. 

The  owner  Dt  property  is  JustiSed  In  realst- 
fng  the  attempt  of  an  omcer  to  take  property 
under  process  running  against  another.  And 
If  the  officer  use  force  upon  tbe  owner,  tbe  of- 
flcet  is  guilty  of  an  assault  and  battery  and  la 
liable  to  tbe  owner  in  damages. 

Elder  v.  Morritan.  10  Wend.  188;  Kfe)  t. 
Colun,  67  ni.  227;  Wentworth  v.  PtopU.  B  Hi. 
650]  SlaU  V-  Johnion,  12  Ala.  840;  PeopU  v. 
CtemenU.  18  West.  Rep.  760,  68  Hich.  tSK; 
Com.  V.  Kannard,  8  Pick.  188;  Bve/e  v.  Col&alh, 
70  U.  S.  8  Wall.  884. 18  L.  ed.  237;  MlkiTtt  r. 
F»>pi«  sod  Elder  v.  Morriaon ,  tupra. 

Even  under  tbe  Yermont  rule,  in  view  of  tbe 


ages. 

2teiritt  v.  Miller,  18  Vt.  418.  See  Simt  t. 
Be«d.  12  B.  Mon.  Gl. 

Mettr:  John  B.  SinuaouB  and  Charles 
S.  Fr«neh,  for  respondents: 

'    ■  mporary  interference   with    the 

.  , .  going  !o  the  extent  of  reraoTing 
It  from  the  place  of  storaae  selected  by  tbe  offi- 
cer, nor  withdrawing  it  from  hia  control,  does 
Dot  amount  to  a  change  of  possession  nor  in 
any  way  affect  tbe  Hen  of  the  attachment 

HarriTnan  v.  Qray.  108  Mass,  239;  State  t. 
Bachanan,  17  Vt.  S78;  Font  v.  State,  8  Ohio 
St.  159. 

ThequeatioDof  the  rights  of  an  officer  in  the 
ezecuiion  of  an  attachment,  when  directed  to 
levy  upon  property  the  title  to  which  is  at  the 
time  or  afterward  becomes  the  subject  of  con- 
troversy, flrsi  came  tip  for  adjudication  in  this 
country,  in  State  v.  Dowmt,  8  Vt,  434, 

In  that  case  the  court  decides  tbe  better  and 
safer  and  only  practicable  rule  lo  be  that,  when- 
ever the  quesiion  of  property  is  so  far  doubtful 
that  the  creditots  or  otBccis  may  be  supposed 
to  act  In  good  faith  In  making  tne  attachment 
^r  cannot  even  justify  resistance,  but 


property,  i 
It  from  the 


must  yield  possessioj 
by  action. 

ISee  also  State  t.  Buchanan,  eupra;  State  v 
FiJiM.  18  N.  H.  84;  StaU  v.  Biehardion,  3 
N.  H.  208;    Farit  v.  State,  8  Ohio  Bt.  159; 


It  is  the  duty  of  the  officer  lo  make  the  levy. 
and  In  doing  so  to  overcome  all  resistance,  and 


opposition,  I 

aition  to  be  made  of  il. 

18  L.  K  A. 


1  Wade,  Attachm.  gg  181, 348;  Stata  t.  Fifield 
and  State  v.  Downer,  npra;  Hairthall  t.  ^w- 
Toer,  4  Mass.  68;  MartA  v.  Gold,  2  Pick.  286; 
Chamberlain  t.  BelUr.  18  K  T.  110;  Long  v. 
JfetiUe,  86  Cal.  45S;  Oom.  t.  Van  Dyka,  07 
Pa.  84, 

This  is  also  the  rule  in  WlKOnsin. 

Graee  v.  MitehOl,  81  Wis.  588.  Bee  aUo- 
Halpin  v.  Ball,  43  Wis.  176:  WOder  v.  Munt, 
19  Wend.  188;  (hnnellu  v.  Walker,  45  Pa.  448j 
Winier  v.  Einnes,  1  tf,  Y.  865. 

It  is  even  held  that  the  officer  is  not  excused 
by  hia  knowledge  Ihal  the  attachment  was  ob- 
tained from  an  improper  motive. 

Wakefield  v.  Fairman,  41  Vt.  389;  Bond  v. 
Ward,  7  Mass.  I£3. 

If  il  be  his  duly  as  an  officer  to  levy,  tbea 
bis  act  is  not  a  mere  naked  treipaas,  buiitisan 
act  eolore  or  rirtute  officii,  and  upon  this  prin- 
ciple the  Bureiiea  upon  his  offlcial  bond  are  lia- 
ble, and  likewise  be  and  they  are  liable  for  tbe 
acts  of  his  deputiea. 

1  Wade,  Aitachm.  §  341,  and  cases  cited;  3 
Freeman,  Executions,  |  354,  and  caaea  cited; 
Bogtrt  V.  Wright,  31  Wis.  684;  Turner  v.  Bit- 
ton,  137  Mass.  IBl;  Lammoa  v.  Fmiiim;  111  U. 
8.  17,  38  L.  ed.  887;  PeopU  v,  Bekuyler,  4  N. 
Y.  173;  FeopU  v.  Mertereau,  74  Mich.  687. 

CoIbi  Oh.  J.,  delivered  the  opinion  of  tbe 

This  Is  an  action  brought  to  recover  dam- 
ages for  the  wrong  of  tlie  defendants  in  as- 
saulting the  plaintiff  on  or  about  the  15tlt 
of  December,  188a,  and  forcibly  ejecting 
him  from  a  railroad  car  while  he  was  un- 
loading coal  that  belonged  lo  him.  The  de- 
fendants justify  their  acts  by  answering  that 
at  the  time  the  defendant  Ilarris  R.  Durkee 
was  a  constiitile,  and  had  a  writ  of  attach- 
ment in  favor  of  the  other  two  defendant* 
against  one  Price  and  one  Paul,  and  that  be 
levied  on  the  coal  :u  the  car  mentioned  as  the 
property  of  Price  and  Patil,  in  good  faith, 
and  without  malice,  and  exercised  only  to- 
much  force  as  was  necessary  for  the  purpose 
of  ejecting  the  plaintiff  from  the  car  wber« 
the  coal  was.  It  apoears  that  the  plaintiff, 
shortly  before  the  16th  of  December,  ordered 
a  car  of  coal,  which  he  expected  to  sell  to 
Price.  The  car  arrived  at  Geneva,  consigned 
to  him.  Price  paid  the  freight  on  the  coal, 
but  did  not  pay  for  the  coal,  and  it  was  not 
delivered  to  him  by  the  plaintiff.  The  at- 
tachment was  levied  on  the  coal  in  the  car, 
while  the  car  was  standing  on  the  side  Crack 
of  the  company  at  Geneva,  on  the  IBth  of 
December,  as  the  property  of  the  defendants, 
in  tlkc  attachment.  The  railroad  agent  was 
informed  of  the  attachment,  and  waa  asked 
by  the  constable  to  seal  tbe  car  up,  and  let 
it  stand  where  it  was.  for  him,  temporarily. 
The  next  day  the  plaintiff  notified  tbe  de- 
fendants that  Price  did  not  own  Che  coal, 
but  that  it  belonged  to  him.  On  tbe  morn- 
ing of  the  17th  of  December  the  plaintiff' 
went  t«  the  freight  depot,  aaw  the  agent 
about  tbe  coal,  and  the  agent  formally  opened 
and  delivered  the  car  of  coal  to  him.  The 
plaintiff  thus  took  quiet  and  peaceable  pos- 
session of  the  car,  and  was  engaged  in  re- 
moving the  coal  therefrom,  when  the  con- 
stable arrived  on  the  ground,  forbade  btirt 
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from  intenennK  with  the  coal,  and  demanded 

posaesslOD  ot  the  car.  Tliis  beioK  refused, 
&c  forcibly  ejected  the  plaintiff  from  the 
a&me,  which  is  tlie  wrong  complained  of. 

These  material  facts  are  clearly  established 
by  the  evidence,  and  are  reallj  ncit  disputed. 
"the  possession  of  the  coal,  after  the  seizure 
on  the  Bttachmeot,  must  be  deemed  to  have 
been  constructively  in  the  constable,  as  he 
Uad  left  the  car.  with  Its  contents,  where  he 
found  It,  though  In  charge  of  the  railroad 
company.  But  he  had  taken  as  complete 
possession  of  the  coal  as  was  practicable, 
unless  he  removed  it  from  the  car.  Tlie  con- 
stable had  such  possession  and  special  interest 
in  the  coal  bv  virtue  of  hfa  levy  that  he 
could  have  maintained  an  action  against  any- 
one who  interfered  with  It.  had  the  coal  been 
the  property  of  the  defendants  in  the  attach- 
ment. It  seems  to  us  there  can  be  no  doubt 
•s  to  the  correctness  of  this  proposition.  But 
the  coal  belonged  to  the  plaintiff.  It  had 
been  ordered  by  i.irn,  and  waa  consigned  to 
him.  and  was  afterwards  adjudged  to  be  his 
property  in  an  action  brought  to  recover  the 
value  thereof.     But  after  tie  seizure, 


have  said,  he  acquired  peaceable  possession 
of  the  roal.  and  held  such  possession  when 
the  constable  deprived  him  of  it  in  a  forcible 

The  Important  question  In  the  case  Ii  as  to 
the  justification  of  the  officer.  Tbe  other  de- 
fendants were  present  at  the  time,  aiding 
and  abetting  him  in  the  execution  of  the 
writ.  The  learned  counsel  for  tbe  defendants 
argues  and  insists  that,  as  the  officer  was 
required  by  his  writ  to  levy  upon  the  coal 
the  title  to  which  was  in  dispute  or  in  doubt, 
and  he  being  indemnified  therefor,  be  was 
in  duty  bound  to  make  the  levy  and  hold 
the  property  until  the  question  o"f  title  was 
■ettled,  or  the  property  otherwise  released ; 
and  that  an  ofBcer,  while  so  acting,  may  not 
be  lawfuUv  interfered  with  or  resisted  by 
the  riehtful  owner,  whether  such  owner  be 
tbe  defendant  In  the  attachment  or  not ;  but 
that  tlte  officer  had  the  right  to  overcome 
■uch  resistance,  and  keep  or  regain  posses- 
sion by  the  use  of  sudt  force  as  might  be 
necessary  for  the  purpose.  The  learned  cir- 
cuit court  doubtless  adopted  this  view  of 
the  law,  as  It  directed  a  verdict  for  the  de- 
fendants. 

The  counsel  for  the  plaintiff  insists  that 
the  court  erred  In  thus  directing  the  verdict 
for  the  defendants,  because,  he  says.  It  was 


Alitb  in  seizlnr  the  coal  as  the  property  of 
Price  and  Paul,  and  In  taking  it  from  the 
poesesalon  of  the  plaintiff;  also  whether  the 
defendants  used  greater  force  than  was  neces- 
tarv  in  ejecting  the  plaintiff  from  the  car ; 
and  further,  that,  under  the  undisputed  tes- 
timony, the  plaintiff  was  entitled  to  recover 
his  actual  dunages  for  the  wrongful  act  of 
the  defendants  In  ejecting  him  from  the  car. 
We  shall  spend  no  time  In  considering  the 
first  two  questions.  As  It  Is  said  by  the  op- 
posing counsel,  no  claim  was  made  on  the 
trial  uiat  the  evidence  raised  any  doubts  on 
these  points,  and  there  was  no  suggestion 
or  request  made  that  they  should  be  sub- 
13L.R.A. 


mitted  to  the  jury.  The  judgment  must  bo 
reversed  for  the  reason  which  we  will  now 
proceed  to  state.  As  we  have  said,  the  im- 
portant question  Is,  Was  the  officer  justified 
or  protected  in  forcibly  taking  possession  of 
the  coal  as  against  the  plaintiff,  who  was 
the  real  owner?  The  counsel  for  tbe  plain- 
tiff contends  he  was  not  so  justilied  or  pro- 
tected. He  says,  notwithstanding  the  abso- 
lute right  of  the  officer  to  proceed  and 
execute  the  writ,  still,  if  he  takes  the  prop* 
erty  of  the  plaintiff  on  a  process  against 
Price  and  Paul,  he  is  none  the  less  a  tres- 
passer upon  tbe  rights  of  the  plaintiff,  and, 
if  a  trespasser,  he  acquired  no  property  in 
the  thing  attached  as  against  the  real  owner. 
The  plarntifl,  he  says,  may  have  bis  action, 
and  recover  the  value  of  the  property  taken, 
as  was  done  in  this  case ;  or  if,  after  the  seiz- 
ure on  the  attachment,  the  plaintifl  can 
peaceably  obtain  the  possession  of  the  at- 
tached property,  he  may  take  it.  and  thus 
subject  nimseli  to  an  action  at  the  suit  of 
the  officer ;  but  that  the  officer  has  no  right 
in  law  to  dispossess  the  owner  by  using  force 
for  that  purpose,  and  is  not  protected  in  do- 
ing so.  These  dilTereot  positions  ot  counsel 
as  to  the  duty  and  liability  of  an  officer  at- 
taching property,  thoueh  diametricaHy  op- 
posed, are  sustained  oy  high  authority. 
There  Is  a  serious  conflict  of  Judicial  opin- 
ion on  the  subject,  and  we  have  to  make  a 
choice  to  some  extent  between  the  rules  laid 
down  in  opposing  decisions.  The  courts  of 
Vermont,  Sew  Hampshire  and  Ohio  support 
the  contention  of  the  defendants,  while  those 
in  Massachusetts,  New  York,  and  Illinois 
sustain  the  plaintiff's  position.  Bee  Siat« 
V.  Downer,  8  Vt.  42i\  atate  v.  Buehaiuin,  17 
Vt.  873 ;  State  v.  Fifield,  18  N.  H.  M ;  8taU 
V,  Sieltardton,  88  N.  H.  208;  Fhrit  v.  State, 
3  Ohio.  St.  159.  Oortira:  Com  v.  KennarO, 
a  Pick.  133 ;  Elder  t.  Morriaen,  10  Wend. 
128 ;   Weniw/rth  v.  PeopU,  5  111.  i!50. 

But  the  rule  which  commends  itself  to  out 
Judgment  as  the  most  salutary  and  reasonable 
is  to  hold  that  if,  after  seizure  on  attach- 
ment against  a  third  party,  the  rightful 
owner  can  quietly  and  peaceably  obtain  pos- 
session of  the  propertv,  he  may  retain  such 
'ion,  and  the  officer  will  not  be  justl- 
uslng  forcible  means  to  regain  pos- 
HeHBiun,  If  the  officer  wishes  to  test  the 
right  of  tbe  owner,  he  should  bring  an  action 
for  ijiat  purpose.  The  courts  which  adopt 
the  Vermont  rule  think  there  are  strong 
grounds  of  public  oolicv,  where  the  question 
of  property  is  doubtful,  that  the  owner 
should  resort  to  his  remedy  at  law  to  settle 
tbe  question  In  the  courts.  There  Is,  doubt- 
less, force  In  this  consideration.  Parties 
should  not  be  permitted  to  resort  to  force  to 
vindicate  their  rights  where  peaceable  reme- 
dies exist.  But  the  question  can  be  as  well 
determined  in  an  action  brought  by  the  offi- 
cer as  when  It  is  brought  by  the  owner.  The 
courts  all  admit  that  due  regard  should  be 
had  to  the  rlsht«  which  the  owner  has  to  his 
property,  and  that  these  rights  should  be 
protected  and  secured  as  far  as  possible. 
Kow,  why  should  the  owner  then,  when  be 
has  possession  of  that  which  is  his  own,  be 
required  to  give  it  up  to  an  officer  who  comes 
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wltti  a  procen,  not  agaliut  hfni,  but  against 
a  third  pany,  with  whom  be  bos  no  coonec- 
tlon,  and  demands  posscssionT  See  Oilman 
Y.  Wmiami,  7  Wis.  829  (side  page).  We 
can  perceive  no  sufBcient  reasoD,  founded 
either  in  Isw  or  on  puliHc  policy,  for  hold- 
ing that  the  owner  of  personal  property  may 
not  insist  upon  his  rights,  and  refuse  to  sur- 
render the  same  to  sn  officer,  because  tbe 
latter  has  stiached  it  on  a  writ  against  a 
third  party.  The  creditor  or  officer  is  not 
■without  legal  redress  to  test  the  question  of 
title  to  the  property.  It  is  admitted  that  the 
offlcer  is  a  trespasser  if  he  seizes  property 
not  belonging  to  the  defendant  in  the  attach- 
ment. Why  should  his  unlawful  act  be  re- 
gurded  with  more  favor  than  tlie  rights  o( 
le  real  ownerT  True,  It  is  said,  the  owner 
of  property  seiEed  or  attached  on  a  process 
against  another  has  legal  remedies  by  an  ac- 
tion, and  therefore  he  ought  not  to  be  allowed 
to  protect  his  goods  with  a  strong  hand,  for 
this  power  may  be  abused  so  as  to  cover  the 
property  of    the  debtor,  and   the    creditor' 


may  fail  to  collect  his  debt.  But,  u  we 
have  said,  the  officer,  after  a  levy,  may  bring 
au  action  against  anyone  who  interferes  wlt£ 
his  possession,  and  tlius  settle  all  riffhtA  of 
property.  See  Merrit  v.  MiUer,  18  Vt,  418. 
There  is  no  hardship  in  this  rule.  It  is  surely' 
unnecessary  to  allow  the  officer  to  resort  to 
force  and  violence  to  regain  possession  of 
attached  property,  where  the  law  aSords  him 
an  adequate  legal  remedy  to  enforce  his 
rights.  To  allow  him  lo  use  torca  under 
such  circumstances  is  certainly  not  essentia) 
for  the  protection  of  the  officer,  nor  to  vindi- 
cate the  authority  of  the  law.  But  the 
Sucstlon  is  so  fully  considered  and  discussed 
1  the  coses  to  which  we  have  referred  that 
no  furtherremarks  upon  the  subject  are  called 
for. 

We  think  the  circuit  court  erred  In  direct- 
ing a  verdict  for  the  defendants,  and  that 
tlu  judgnunt  qf  the  OiTcait  Court  mutt  be 
rev^tad,  and  a  new  trial  ordered. 
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of  their  mother  and  at  her  reguest  Ibe  slep-KTODd- 
motlier  took  Otaarge  of  them  and  waa  vinuaUj 
OOikaUtiited  their  guardian  bj  the  prubata  court 
and  had  before  the  sale  at  tti»lr  requctit  taken 
obanre  of  ttiepropert;  and  taken  up  ber  residence 
thereon,  although  the  manaEement  ot  the  sole 
wosbr  ^w  Imposed  on  a  stranirer,  the  ciiralor  nc 
the  estaM,  and  the  puTobaaer  acted  falrlj-  and  In 
■oodblth. 
request. beset  a«lde  when, after  the  death  I  8,  Tbeflveyeaiw*Sta.tnteofXJmlUiUotM 


Hot*.— Oonlldenttat  rclotlont  bttMten  partla. 
nMruleof  the  dvllbw  Is  practiced  In  our  courts 
Of  equl^,  and  applied  to  trustees,  H|[eDls,Bnd  gen- 
erally to  all  pSiBODa  who  have  been  employed  In  a 
eonfldsntlal  character  In  relation  to  property. 
Saltmacah  v.  Beene.  4  Fort  (Ala.)  2BB,  80  Am.  Deo. 
M6:  ParkM  V.  Alexander,  1  Johns.  Ch.8P7.  1  Led. 
lU. 


The  rnle  holds  aood  ai 


o  all  advantagea  gained 
by  means  ot  Deaeetarr  ooafldenaa,  growing  Im- 
medlatelj'  out  of  the  legal  relations  of  the  parlies 
■s  attorney  and  oUent,  guardian  and  ward,  eto. 
Marvto  T.  BenneU,  20  Vend.  188. 

A  fundamental  doctrine  of  equity  U  that  a  trus- 
tee can  gain  no  advaalaga  to  himself,  to  the  detri- 
ment of  those  for  whom  be  holds  a  trust  nieob- 
Jeot  ot  the  rule  Is  to  secure  fidelity  on  the  part  of 
the  trustee,  and  to  preserve  tlie  tntereet  of  those 
whose  righta  ai«  oonfided  to  his  oare.  Wright  v. 
Bosa,  at  CaL  O^  FarUit  v.  Alexander,  ntpm:  Hol- 
rldga  V.  Qilleapto, »  Johns.  Ch.  88. 1  L.  ed.  £88;  Tan 
Borne  v.  Fonda.  B  Johns.  Ch.  US,  1  L.  ed.  11% 
Blade  V.  Tan  Tecbten.  U  Paljre.  Si.  6  L.  ed.  4£. 


CO  enter  into  engagements 
In  which  he  has,  or  can  have,  a  personal  Interest, 
confllctlnic  or  wbiob  possibly  may  conflict,  with 
the  intareeta  of  those  nbom  he  la  bound  to  protect. 
Qardner  v.  Ogden,  XS  S.  Y.  BtV:  Hicboud  v.  Glrod, 
46  U-  B.  4  How.  GCO,  11  L.  ed.  1076:  Campbell  v. 
Johnston.  1  Sandf.  Ch.16i.TL.ed.ina.  »ee  nota  to 
Manhattan  Oloak  ft  8.  Co.  v.  Dodge  <Ind.l  e  L.  B.  A. 
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This  principle  applies  to  the  relation  of  trustee 
or  agent.  Oloott  v.  Tloaa  K.  Co.  Sr  N.  Y.  GS5; 
Davone  T,  Fanning,  I  Johna  Ch.  SB,  I  L.  ed.Sft 
Uoore  V.  Hoore.  4  Sandf.  Ch.  48,  T  L.  ed.  1018.  See 
Ward  V.  Bmlth.  S  Sandf.  Ch.  SIB,  I  L.  ed.  MSi  Tyler 
V.  Sanboro  iHI.)  4  L.  B.  A.  218. 

A  purohase  by  the  tealamentarr  guardian  ot  one 
of  the  devisees  will  not  ba  rendered  valid  br  the 
fact  that  the  ward  had  another  guardian,  appointed 
by  the  eunogato  tor  the  express  purpose  of  repre- 
senting his  Interests  Id  that  partleular  transaoUon 
{Brasher  v.Tan  Oortlandt,  E  Johns.  Cb.  SO,  1  L.  ed. 
BBS;  this  mle  applied  In  Bostwiok  v.  Atkins,  S  M.T. 


Tt  is  a  mle  in  equity  that  no  party  Is  pwmltted 
to  purohaae  an  Interest  in  property,  and  hold  It  for 
bis  own  benefit,  where  he  has  a  duty  to  perform  In 
rehtUon  to  such  propartT  whlob  Is  Inoonatatant 
with  the  character  ot  a  purchaser  on  his  owd  ac- 
oouut,  and  for  his  ludivldual  use.  Toorfaeea  v. 
Presbyterian  Churiih,  B  Barb.  142,  6  How.  Pr.  Sb; 
State  V.  McKay,  43  Mo.  608;  Williams  v.  Townsend, 
ai  N-Y.  418:  Cume  v.  Oovles.  6  Bosw.  488-.  Colbum 
V.  Morton,  8  Kayea,  806,  68  How.  Pr.  180,  B  Abb.  Pr. 
N.  B-  Bin.  1  Trans.  App,  14B.  1  Abb.  N.  T.  App.  884: 
Chase  v.  Honan.  6  Bosw.  460;  Cram  v.  Mitchell.  I 
Sandf.  Ch.  2W,  T  L-  ed.  891.  S  N.  T.  Legal  Oba.  166; 
Iddings  V.  Bnien,  4  Sandf.  Cb.  K9.  T  L.  ed.  1018; 
Abbot  V.  Ameriosn  Hard  Rubber  Co.  86  Barb.  606, 
XI  Bow.  Pr.  SOI:  Soutta  Baptist  Soo.  v.  Clapp,  16 
Barb.  47:  Boardman  t.  norco,  87  Ho.  861;  Dobson 
V.  Baoey,  6  Baudf.  Oh.  62,  !  L.  ed.  770;  Blake  r. 
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Kpplic*  to  ut  Botloii  to  tet  Hide  Uie  oonarmk- 

tion  of  a  JadkrtRl  nle  oC  minon'  Unda  at  whtoh 
tbcir  guardian  had  become  the  purohaaer.  nov 
wlUisumdliw  the  RRHind  upon  which  tlteolaiin 
to  relief  Is  beged  la  f  nuO. 
S.  The  record  miut  afaow  that  the  minor 
resided  within  the  oonnty  in  which  tbe 
coon  waa  hold  whlob  attempted  to  remove  his  dto- 
■hlllty  under  the  authority  oODferred  by  Aot  of 
February  IS,  1800,  to  reader  Uie  older  of  renioral 

aiilr8.I8BL) 

APPEAL  by  complalnatita  from  a  decree  of 
Ihe  Circuit  Court  for  Phillips  County  in 
favor  of  defendant  in  a  Buit  brought  to  tet 
aside  a  judicial  sale  of  iand.  B&eeTied  in  part. 
Afflrmed  in  part. 

The  facts  are  stated  fa  the  opinion. 

Meurt.  V.  HI.  Bom,  Q.  B.  Roae  aod 
John  C.  Palmer,  for  appellanta: 

The  ri)jhti  of  the  beneficinries  in  trust  estates 
hflve  always  been  carefullj  guarded  by  the 
laws  of  tbis  8tal«,  particularly  In  regard  to 
trsDSBetions  'iiTOlviDg  titles  to  land. 

ImbofUn  V.  JJunler,  28  Ark.  633. 

A  trustee  "iu  the  strict  sense  of  the  word" 
fs  "  a  person  who  holds  {troperty  upoa  trust." 

Rapalje  &  Lawrence,  Law  Diet, 

Tbe  probate  court  decreed  that  O'Conner 
and  his  wife  should  auMt  in  tbe  management 
of  complain  ants'  property.  This  made  them 
trustees  in  tbe  strict  sense  of  the  term. 

The  guardian  cannot  'fmrchase  tbe  property 
of  bis  ward,  either  In  bn  own  name  or  b;  the 
inierrenllon  of  a  third  person. 


De  Felice,  la  Legislation  TJniverselle,  Toma 
18.  pp.  480,  486. 

2  Domat,  Ciril  Law.  gg  3,  8. 

"Trustee"  is  also  used  in  a  wide  and  per- 
haps fnsccurale  sense,  to  denote  tliat  a  person 
has  the  duty  ol  carrying  out  a  transaction,  in 
which  be  and  another  person  are  inleiested,  in 
such  manner  as  will  be  most  for  tbe  benefit  of 
tbe  latter,  and  not  in  nich  wsy  that  he  himself 
might  be  tempted,  for  tbe  sake  of  bis  persona] 
advantage,  to  neglect  tbe  interests  of  the  other, 

2  Rapalje  &  Lawrence,  Law  Diet.  1S02. 

This  is  the  sense  in  which  the  word  is  used 
In  the  rule  forbidding  trustees  to  buy. 

Bee  Jontt  v.  Arkaniat  Meeh.  A  A.  Auo.  88 
Ark.  26;  WM  t.  WaddilC,  88  Ark.  687;  Lewiu, 
Tr.  p.  484;  Underbill,  Tr.  p.  484:  MeOaMgheg 
T.  Bimen.  46  Ark.  83;  Wright  v.  WaOeer.  80 
Ark.  44;  LMngtton  v.  Coeliran,  88  Ark.  801; 
Slack  V.  Ke&nan,  S  Dana,  670;  Brotkett  », 
Bichardton,  61  Hisa.  766. 

The  fact  tbat  the  sale  was  conducted  by  tiM 
curator  can  make  no  difference. 

Pmeell  v.  Poaea.  BO  Ala.  11. 

Whether  tbe  sale  he  public  or  private,  tho 
trustee  is  equally  disabled  from  becoming  a 
purcbBset  of  the  trust  estate. 

Dazoue  v.  Fanning,  2  Johns.  Ch.  SSO,  1  L. 
ed.  871. 

llie  court  below  fell  into  tbe  error  of  sup- 


pLiint. 

Wett  T.  Waddill,  rupra;  Br  partt  Jatnri,  9 
Ves.  Jr.  847;  Aberdem  S.  Oo.  v.  BtotAie,  1 
Uacq.  H.  L.  Caa.  461;  Gardiur  v.  Ogden,  39 


ButIaloCreekB.Co.SeN.T.01;  Downa v. Blckarda, 

4  DeL  Ch.  *«:  2  Pom.  Hq,  Jut.  VS\  Moore  v.  Moore, 
<  Sandf.  Ch.  8T,  7  I*  8d.  lOlt  Burhsns  v. Van  Zandt, 
T  If.  T.  K8;  KlD^  v.  Btnmi.  3S  U.  S.  10  Pet.  mi.  0  L, 
ed.  ISO:  Flak  v.  Sarber,  <!  Watla  &  B.  18;  Jewett  v. 
Ulller.  10  N.  Y.  402;  Boseni  v.  Soi^en.  Hopk.  Oi. 
MS,  2  I.,  ed.  EOT;  HamUton  v. Wright,  S  Clark  ft  F. 
Ill:  De  Catcis  v.  De  OhaumoDt,  S  Paige,  ITS. 
8  L.  Bd.  lOG;  Tanner  v.  Elwortb;.  4  Besv.  487; 
Carter  v.  Palmer,  1  Dm.  ft  W.  72S;  York  Bldos.  v. 
Uackenrle,  8  Bra.  P.  0.  42:  Anderson  v.  Lemon,  S 
N.Y.  230;  Van  Bpps  v. Van  Eppa,  8  Palffe,  07,  4  L. 
ed.  eS;  Terwlllleer  v.  Brown, «  N.  Y.  241,  fia  Barb. 
13;  Olcott  T.  Tloya  H.  &).  2T  N.  Y.  6SS;  Etawlef  v. 
Cr«nier.  4  Cow.  717;  Blade  v. Van  Vechtan,  11  False, 
91.  e  L.  ed.  42;  Torrey  v.  Bonk  of  Orieana.  •  False, 
640.  4  L.  ed.  ftH;  Davoue  v.  Fannlns.  1  Johns.  Ch. 

32. 1 L.  ed,  sea. 

This  rule  was  not  limited  In  tta  application  to  a 
particular  class  of  persons,  auch  as  tniBt«ee.  guardl- 
BDs.  or  BOllolton,  but  went  much  deeper,  and  the 
rule  was  one  of  uni  veisal  application.  afTeotlDK  all 
perBons  who  came  wlIhlD  Its  principle,  whlob  was 
that  DO  party  could  be  permitted  to  purchase  an 
Interest,  where  he  hod  a  duty  to  pcrTorm  whloh 
was  In coosla tent  with  the  character  of  purchaser. 
Dlcklnsoo  r.  Codwlse,  1  Sandf .  Ch.  SM,  T  U  ed.  a»; 
Marshall  v.  Carson.  SS  N.  J.  Eq,aM:  Fulton  v.Wblt- 
ney,  et  M.Y.  5W. 

Any  person  placed  In  a  situation  of  trust  or  oon- 
fldepoe  la  reference  to  the  subject  of  the  sale,  or 
who  has  a  duty  to  perform  which  Is  InoooslEtent 
with  the  cbaraoter  Of  a  purohaaer.  cannot  be  a  pur- 
cba>eronhiiowDaacaunt.  Williams  v.  Towneend, 
31  N.Y.  4ia. 

If  an  affent  employed  to  sell  beoomea  himself  the 
purchaser,  oi  the  ascnt  of  another;  or  If  he  t^  an 
anont  to  buy,  and  be  tiecomea  himself  the  seller,  or 
the  ofcot  of  anotbei  In  moklns  the  sale,  tbei>rlnol' 
18  L.  R.  A. 


pal  may  avoid  the  sale  of  purobase  In  equity.  New 
York  Cent.  Ixm.  Oo.  v.  National  Frot.  Ins.  Co.  M 
Barb.  471;  Beed  t.  Warner,  H  False,  ew.  S  I-  ed.  689; 
Von  Eppa  v.  Van  Bpps,  tupra,'  Batker  v.  Marine 
Ina.  Co.  B  Mason,  8»;  Bennett  v,  FrMt.  4  Denio,  270. 

The  law  will  inot  permit  a  trustee  to  act  in  tbe 
double  capoofty.  WUooi  v.  Smith,  M  Barb.  SCS; 
Bayer  v.  PhUllpe.  IT  Abb.  S.  C.  480;  Gardner  y. 
Ogden,  22  N.  Y.  827;  Forbes  v.  Halsey,  28  N.  Y.  G8i 
Jo  jner  y.  Farmer.  78  N.  C.  200;  New  York  Cent  Ina, 
Co.  V.  NaUonal  Prot.  Ins.  Co.  14  N.  Y.  Bl;  Torrey  v. 
Orieons  Bank, «  Falsa,  aes,  4  L.  ed.  sue. 

TntUe  eamtotpunhateOti  6bj«ett  of  ths  trait. 

The  trustee  of  pioi>ertr  canntrt  become  tta  pur- 
Ohaser,  Be  has  a  duty  to  perform  In  regard  to  It 
wbloh  is  entirely  laoonslBteDt  with  hla  asaumlns 
that  character.  Iddiags  v.  Bruen,  4  Sandf.  Ch.  288, 
7  L.  ed.  lOW;  Dobson  v.  Bacey.  8  SHudf.  Ch.  00,  7  L. 
ed.fTI):  Moore  v.  Moore.  4  Saodf.  Ch.  87,  7  L.ed. 
1014:  Cram  v.  Ultohell.  1  Saodf.  Cb.  iSU  7  L.  ed.  3UL 

Trustees  are  never  permitted,  without  the  aid  ot 
the  oourt.  M  buy  the  property  which  they  hold  at 
such.  CaiBOD  V.  Marshall.  87  M.  J.  Eq.  21G;  Etaata 
V.  Bergen,  17  N.  J.  Eq.  I8T.  I>&4;  Fulton  v. Whitney. 
K  V.Y.  US;  Bennett  v.  Avutln.  Bl  N.  T.  808.  B32. 

A  truatee  oannot  purchase  an  ontstojidlos  title 
aod  bold  It  for  his  own  use,  asBln^t  hla  tettut  qua 
trust,  even  tliouirb  he  purehaaesat  a  Judicial  sale 
under  a  title  superior  to  tliat  coovojed  to  bim  as 
trustee.  Boberls  v.  Hoselar,  6i  Mo.  611;  Jewelt  v. 
Miller.  10  N.Y,  408;  KeUogg  v.  Wood,  4  Pabre,  BJ9,  8 
L.ed.lW. 

A  trustee  acting  In  bis  flduotary  charaoter.  and 
wltiiout  the  Intervention  of  the  bene  Sclary.  cannot 
sell  the  trust  property  to  himself  nor  buy  his  own 
property  from  blmseU  for  tbe  purpCHoa  of  Uie 
tniat.  Fez  v.  Maokreth,  2  Bro.  Ch.  400, 1  White  k  T. 
Lead.  caa.  Eq.  4th  Am.  ed.  IBS,  218,  C37;  Lewis  v. 
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N.  T.  837:  Mw  York  Omt.  Ini.  Oa.  t.  Na- 
tional Prot.  Iru.  Oo.  14  N.  T.  91:  Mechem, 
Ag.  g  403;  1  Story,  Eq.  Jut.  S  S23:  2  BugA. 
Vend,  p.  687;  liiehtnia  y.  Qirod.  46  TJ.  8.  4 
Hon.  IU4,  11  L.  ed.  1069;  MiUion  v.  Taglor, 
8tj  Ark.  428;  GiiUipit  v.  mOand,  40  Aik. 
Zi. 

If  iheie  were  no  more  in  the  order  of  the 
ptobate  court  than  the  appointnieiit  of  the 
appellee  u  the  advitei  of  the  ctmtor  In  tlic 
management  of  the  proper^,  that  alone  would 
suffice  tA  prevent  her  from  bu;tng  the  trust 
properly. 

Lnd<;rbill,  Trusts,  p.  S98;  Tarrts^.  Banknf 
Orlearu,  9  Pa<g«,  661,  4  L.  ed.  858;  Havieg  t. 
Cram^,  4  Cow.  78fl;  AlUn  t.  DeOroodt,  98 
Mo.  109,  14  Am.  8L  Bep,  626;  Moort  v.  Wood- 
aU,  40  Ark.  4S:  Storj,  Eq.  Jut.  g.81T;  MeOanU 
V.  Bee,  16  Am.  Dec,  618,  note 

The  proceeding  to  remove  the  mfnor'B  dis- 
abilities, being  unknown  to  the  common  law, 
•nd  unlike  any  known  to  the  common  law, 
the  residence  of  the  minon  b  jurisdictional. 


Pul'Mki  Co.  7.  Btuart,  28  Gratt.  878;  Thatehtr 
V.  Poa^.  18  U.  8.  8  Wheat.  118,  5  L.  ed.  221; 
Htrrey  t.  Tuier,  69  U.  8.  3  Wall.  842.  17  L. 
ed.  878;  Gaknn  t.  Page,  8S  U.  8.  18  Wall. 
871,  31  L.  ed.  9«4;  Wells,  Jurisdiction  of 
Courts,  g  162;  Qibn^f.  Orawford,  SI  Arte.  86; 
Denving  t.  Conotn,  11  Wend.  648;  Stnker  t. 
KeUy,  7  Hill.  24;  Lawson,  PreaumptiTe  Ey. 
p.  27:  IUeee»  y.  Clarke.  S  Ark.  27;  Ex  parta 
Anthony,  Id.  868;  PmdUton  t.  Fowlor,  8  Ark. 
41;  Lwji  V.  Wurman,  Id.  162;  Lalliam  t. 


Jonet,  Id.  87t;  Everett  t.  OUmmU,  9  Ark.  480; 
ButUry.  IFtJfon,  lOArk.  816;  Freem.Judgm. 


Appellants  bj  their  conduct,  before  and  aficr 
the  confirmation  of  the  sale,  having  full  knowl- 
edge of  all  the  facts,  are  estopped  to  denj  the 
title  of  appellee. 

Ko  wora  of  dissent  or  dlsBatisf action  was 
expressed  t^  appellants,  or  either  of  them, 
until  the  fllmg  of  the  bill  in  tbU  case,  more 
than  six  yeBTH  after  the  cooflrmAtinn  of  ttis 
sale,  full  tliree  years  of  which  eiiitied  afler  Lhe 
di«abilities  of  each  of  them  were  removed. 
This  bais  their  right  of  recovery. 

Jonei  V.  Qraham,  86  Ark.  800;  lleGavghey 
T.  Broien,  46  Ark.  26;  Woodard  y.  JagBtn,  i.'i 
Ark.  248;  beotl  y.  Freeland.  7  Smedes  A  M. 
408,  40  Am.  Dec.  310;  2  Pom.  Bq.  ^§  815,  817, 
900;  Story,  £q.  g  S8S;  Haffert  v.  Mitler.  88 
Ky.  073;  Qoodnov  t,  Smptre  Lumber  Oo.  81 
HInn.  468;  WelU  t.  Seueat,  34  Fed.  Bep.  83; 
ffBrien  t.  Ch^in,  30  Neb.  848;  Jtard  v.  Lav- 
erty,  19  Neb.  428;  Durfee  t.  1IM0U,  61  Mich. 
471;  iAfay  V.  Padgett,  87  8.  C.  800. 

Guardian  of  minors  may  purchase  lands 
of  wards  when  the  sale  by  a  public  offlcer  is 
Ineritabie,  and  when  he  has  no  funds  in  his 
bands  iKlonging  to  the  wards. 

ChorritnHing'i  App.  83  Pa.  815,  72  Am.  Dot 
789;  Prerott  y.  Oratt,  Pet  0.  C.  878;  ISiiell  v. 
Bitekingham,  16  Iowa,  384, 80  Am.  Dec.  51U. 

The  position  occupied  by  appellee  at  the 
time  of  the  application  for  and  sale  of  ibe 


HtllmaD,  8  B.  ti.  Oss.  flOT;  Aberileen  B.  Oo.  V. 
BIsIUb,  1  Hacq.  H.  L.  Cas.  40;  Be  Bloye'S  Tnisl,  I 
Mbcd.  a  a.  18G;  Knight  Y.  MBrJoribanks. !  Maan.  A 
G.  10)  Parkinson  t.  Haiibury.  £  Ue  Q.  J.  &  B.  UO; 
Inffle  V.  Rlobftrds,  «  Jur.  N.  S.  11,  78:  Rlillej  T.  Kid- 
lej.  84  L,  J.  Ch,  tffi;  Fnnks  y.  Bollans.  8T  L.  J.  Ctu 
1*8,  IBS;  Grover  v.  Huirell.  8  Bum.  IIS:  Gregor]'  v. 
Oregory,  Coop.  Cb.  £01;  Baker  y.  Oarttr,  1  Tounge 
ft  C.  XGO;  Woodhonse  v,  Ueredltb,  1  Jao.  ft  W.  SOt, 
OS;  Ex  parte  Lace;,  S  Vee.  Jr.  S3S;  Kx  parU  Ben" 
nett,  ID  Vw.  Jr.  S81.  3M:  Bandall  r.  Errlngton.  10 
Vta.  Jr,  428:  ACty-Qen.  v.Oarcndon,  17  Te«.  Jr.Wl. 
GOO;  Tracr  v.  Colbr,  St  Cal.  AT;  Traoy  y.  Cralf.  Id. 
SI:  Soott  T.  UmbaTHcr.  41  Cal,  410:  ITDlon  Slate  Co. 
T.Tllc«ii,MMe.244:  Connolly  V.  Hammond,  El  Tei. 
085;  Paine  v.  Inrin,  IS  Hun,  360:  Mlchoud  y.  Glrod. 
4S  U.  6.  4  How.  SOS,  11  L.  ed.  Vnt:  Btepben  v.  BeelL 
e»  U.  B.  88  Wall.  82S.XaL.ed.  786;  Wormley  v. 
Wormley.  Zl  n.  6.  8  TCbeat  4ei,  B  L.  ed,  Stl;  Cald- 
well Y.  Taggart.  »  U.  8.  4  Pet.  ISO,  T  L.  ed,  B£^ 
Preeman  v,  H«rwood,4B  Me.196;  Dyerv.  Shurtlelf, 
IMS  Mass.  185;  Brown  t.  Oowell.  Ufl  Hub.  481;  Smtth 
V.  Frost.  JO  N.T.  K:  Fulton  v.WUitney,  88  N.T.  518; 
Blar  F,  Idb,  Co.  t.  Palmer.  S  Jones  ft  B.  887:  Wood- 
ruff V.  lloyden,  8  Abb.  N.  C.  fS;  Child  t.  Brace,  4 
Pnl^,  30»,  8  I^  ed.  440;  Campbell  t.  JobnsIoD.  1 
Bandf,  C)i.  148,  T  L.  ed.  en:  Cram  r.  HItcbell.  I 
Bandt.  Cb.  851,  T  L.  ed.  818;  Cumberland  Coal  ft  I. 
Co.  y.  Sherman,  80  Barb,  US:  Johnson  v.  Beonptt. 
8B  Baib.  SST;  Romalne  Y.  Hendrlckson,  ?7  N,  J.  Eq. 
Iffi;  2  Pom.  Eq.  Jur.  482, 

Property  not  the  Bubjeot  of  the  trust,  but  wbose 
sale  at  less  than  Its  value  will  diminish  the  n-ust 
fund,  cannot  be  vurohased  by  the  trustee  tor  him- 
self. Fullon  y.  Whitney.  W  N.  Y.  555,  5  Hun,  18; 
Case  V.  Carrot].  35  M.r.  8B5:  Hlokley  t.  Hlckley,  L. 
B.  8  Ch.  IHt.  IW. 

Trustee  cannot  purchase  the  trust  property.  Bee 
fHH(«  to  Wilson  V.  Brooksbira  llnd.)  a  L.  B,  A.  7S3; 
18  L.  R.  A. 


A  trustee  cannot  derlye  an;  pKvata  advantage 
from  the  sale  of  the  trust  property  committed  10 
hte  g-uardlansblp:  and  all  the  adyantagee  which  ha 
does  thus  Improperly  aoqulre  Shall  result  to  the 
benefit  of  the  «:«Cut  i^ue  trust.  Chapin  v.  Weed, 
Clarke.  Ch.  458,  T  L.  ed.  118. 

A  trustee  vba  buys  In  the  trust  property  under 
a  prior  Incumbrance,  and  at  ■  price  beluvlta  real 
value,  la  always  oonsldored  as  doing  so  for  the  use 
and  beneSt  ot  his  cestui  gue  trust.  Cotbum  v.  Mor. 
ton,  89  How.  Pr.  160.  S  Abb.  Pr.  N.  8.  S15, 3  Keyo. 
805. 1  Trans.  App.  I4O.  1  Abb.  App,  Dec.  8SS:  Oimp. 
bell  V.  Johnston,  I  SandC  Ch.  14S,  T  L.  ed.  ns. 

Where  the  purchaser  Is  the  attorney  tor  tbe 
execution  plaintiff,  and  has  controlled  a  part  of  the 
prelim InarlfS  to  tbe  sale,  be  will  be  deemed  to  hold 
the  property  as  trustee  of  tlie  owner.  O'Doooell 
T.  Lindsay,  7  Jonee  ft  8,  585:  Dickinson  T.  Oodwise. 
1  Sandt.  Cb.  n4,  T  L.  ed,  304:  Dobeon  y.  Bscey.  8 
Bandf.  Ch,  eO.  T  L.  M.  170;  Alklns  T.  Delnege.  18 
Ir.  Eq.  1;  Harrison  t.  Quest,  8  DeG.  H.  ft  Q.  435. 
A  purchase  by  a  miardtan  ot  his  ward's  land  may 
be  enforced  against  the  purohaser's  asslsnee  In 
bankruptcy,  and  tbe  sureties  (or  the  purcbnpe 
money  iReed  v.  Jonoi,  80  Gratt  183;  2  Tucker's  Bl. 

;  Com.  4Se;  Moore  v.  Hilton,  IS  Lelgb,  1;  Daniel  v. 

I  Leitch,  13  Giatt.  ISG;  Hovery  v.  Helmea.  80  OratU 
1;  Cllne  v.  Catron.  £i  Qratl.  3T8:  Phelps  v.  Beclv.  Id. 

1 578:   ZIrkle   v.    HcCue.    8B    Oratt.    617;    Br<  ck  v. 

I  KIce,  TT  Oratt.  8U;  Talley  y.  Starke.  «  Grati .  oaei: 

'  or  against  an  executor  who  purcha^id  at  his  own 
sale.   HcCluiev.  Mtller,  IBaiLEq.  lD;.81Am.I>ec 

US. 

'     Parchase  inures  to  beneflt  of  cettvi  vu«  trwt. 
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property  Imposed  do  dat;  apon  her  u  to  Its 
oonduct  or  manHKement. 

Wat  T.  Waildm.  88  Ark.  587,  and  Tmbodm 
V.  Hvnter,  33  Arh.  633,  enuDdatfoK  the  duties 
of  truBteea,  lay  doivD  tbe  rule  nf  law  appli- 
cable (o  those  nhoae  lelaUoos  to  the  property 
Impose  upon  them  positive  dutiea  to  be  per- 
formed in  and  about  the  saie,  by  and  through 
which  the  price  may  be  affected. 

There  la  a  distinction  where  the  trustee  deals 
nfth  the  eatvi  que  tnut,  the  latter  liaving  hla 
owD  adTlsor. 

Cai/m  T.  Sat^ord,  88  Cal.  851. 

While  ai  a  rule  trustees  are  not  permitted  to 
purchase  the  property  of  eetttiii  qat  trutt,  yet 
such  purchases  are  ooly  T<ddable,  and  will  not 
be  set  aside  in  all  cases  by  courts  of  equity. 

See  Jone*  t.  Qraham,  88  Aik.  wS;  M»- 
OaugAqi  t,  Browt,  48  Aik.  26;  Woodard  t. 
Jangert,  ^AA.  248;AvtlY.KeUej/,itJLrk.  419. 

In  the  case  at  bar  t£e  minors  were  actually 
present  In  the  probate  court  by  their  attorneys, 
by  their  next  friend  la  lb''  pemc  of  their 
nearest  adult  relative,  and  by  ueir  friend  who 
bad  been,  in  the  lifetime  of  theli  mother,  tbe 


ceedt  and  discharge  the  trusL 

BrambU  v.  Kinnt^ry,  89  Ark.  181;  Jowen 
V.  I^itlpt,  88  Ark.  468;  Qoodmati  t.  Winler, 
«  Ala.  410;  SchnM  v.  Chicago,  88  DL  882; 
Perm  t.  Htitey,  19  Dl.  295;  1  Btory,  £q.  g  865. 


See  nob  to  WOson  t.  Brookihlie  dniU  B  Ik  B.  A. 

lUKtt  tt  oeetnl  que  trasl^ 

A  purebBsa  hr  a  trustee  Is  vold&ble  at  the  eleotjon 

of  the  tatnA  que  trutti  nitbln  a  reaaooable  time. 

Wormier  T.Woimle]',  21  D.  &  S  Wheat,  ttl,  G  L,  ed. 

est. 

Wben  tbe  delay  la  far  wtthln  the  Btatute  of 
LtmUotloiiB.  andlthe  trustee  has  not  suffered  from 
Hn;  Bot  done  on  tbe  auppoeltloa  that  tbe  coftite  guc 
tnut  have  abeJidoned  their  Intention  to  question 
the  nle^  the  laches  will  not  bar  such  prooeedlnES. 
Hune  T.  Hill,  US  Hon.  BS.  See  note  to  Coz  v. 
Hackreth,  E  Bro.  Ou  WO,  1  White  A:  T.  Lead.  Caa. 
Eq.  li%  De  Buaeobe  t.  iJt,  L  E.  8  Ch.  Div.  Wl: 
Harwud  T.  KUot  Nat.  Bank,  H  U,  B,  611,  U  L.  ed. 
Wt,:  MIcboud  v.61rod,tSU.B.4Bo«.tl08.IlL.ed. 
1078;  Learned  v.  Farter.  IIT  Haea.  Mfc  Clark  t, 
Blacklneton,  110  Man.  VO-.  Yeackel  t.  Lltchueld,  IS 
Allen.  UT;  Litchfield  t.  Cudwonh,  IE  PiqIlIS;  Bay 
ward  T.  Ellis,  IS  Pick.  KTC. 

Mo  one  but  the  eotui  tfitt  truit  bat  a  right  to  call 
In  questdon  or  set  aside  a  pnroluBe  made  by  the 
tniatee  for  hl«  benefit.  WIlsoD  v.  Troup,  >  Cow. 
£38;  QraT-ee  v.  Waterman,  68  N.  Y.  66^  Johnson  r. 
Beanelt.3eBRrb.25a. 

.And  he  can  at  onoe  bare  a  purchase  made  br 
tbo  trustee  of  the  equity  of  redemption  at  a  Bale 
thei«ot  set  aside.  Bubbell  v.  Ucdbury,  G8  N.T.  1G1. 

Tbe  right  of  action  was  held  to  hare  expired  after 
un  feacsfrom  tlra  time  at  which  It  bad  accrued. 
OM. 

Hla  right  to  set  aside  the  purchase  does  not  de- 
pend upon  the  question  of  good  teith  In  tbe  pur- 
chase, but  on  tbe  pern  of  permltUng  anr  conflict 
between  the  personal  latereets  of  the  Individual 
and  his  duties  as  trustee.  In  his  fldndarr  character. 
DuDoomb  T.  New  fork,  H. «  H.  B.  B.  Co.  W  N.  F. 
KM. 


18L.R.A. 


EIndman  bad  been  of  full  aee  more  than  threa 
years;  aud  as  to  the  statute  oar,  SO  far  as  Ihey 
are  concerned,  there  can  be  no  question. 

MeOavghey  v,  Broan,  tupra;  ChaniUr  t. 
Seishlxn-*,  44  Ark.  479. 

As  to  T.  C.  HIndman.  bis  disabilities  of  non- 
age were  removed  by  the  Pbilllps  Circuit  Court 
on  November  IS,  l!)81,  so  that  at  tbe  time  of 
Che  filing  of  the  bill  more  than  tliree  years  bad 
elapsed,  during  which  he  was  nnder  no  dis- 
ability. 

Judgments  of  superior  courts,  even  of  lim- 
ited Jurisdiction,  cannot  be  collaterally  attaclied 
where  the  court  bad  jurisdiction  of  the  person 
and  subject  matter. 

The  circuit  courts  of  tbe  United  States  are 
courts  of  limited  jurisdiction,  one  of  the  requi- 
sites to  give  It  jurisdiction  being  that  Ibere 
shall  tw  divers  citizenship  of  the  plaintiffs  and 
defendants;  yet  It  has  been  held  that  a  failure 
oF  the  record  to  show  the  necessary  citizenahip 
will  not  vitiate  a  judgment  of  such  a  court  In  a 
collateral  proceeding,  aiihouzh  on  appeal  sucli 
a  judgment  would  Be  set  asiae  and  reversed. 

MeCormidt  t.  Sullivan.  28  D.  S.  10  Wheat. 
198,  6  L.  ed.  800;  O'Brien  v.  Oatiin.  30  Neb. 
847;  Js/pelgate  v.  Lerington  <t  G.  Oountg  Min. 
Co.  117  U.  B.  365.  39  L.  ed.  893;  ffapwy  v. 
lifer,  89  U.  S.  2  Wall.  829,  17  L.  ed.  873; 
FioraiHne  v.  Barton,  69  U.  S.  S  Wall.  310,  17 
L.  ed.  788;  Freem.  Judgm.  Bg  118, 118. 119, 133- 
134,  128-138;  Boyd  v.  Roane,  49  Ark.  888; 
Adami  v.  Ihomtu,  44  Arb.  267.  Tbe  two  last 
reaffirming  Borden  t.  8taU,  11  Ark.  S19. 

He  k  not  bound  to  prove  fraud  In  the  puroliase 
bT  Ihe  trustee.  G-mbbs  v.  HoOlawn,  8t  Cla.  nBi 
Price  V.  Winter,  U  Fla.  KB;  Hlles  ▼.  Wbeeler,  a  111. 


n  the 

partlei,  to  authorln  iwitlhui  aside  such  purchase. 
Yeaokel  t.  Lttobfleld,  18  Allen,  a»:  Rotoh  v.  Hor. 
gao.  IDS  Haas.  480:  Dunoomb  v.  Mew  York,  B.  A  N. 

B-  B.  Co.  2S  Hun.  186;  People  v.  Merchants  Bank, 
as  Bun,  100;  Eichelberger  v.  Hawthorne,  88  Md.  6*4; 
Hill,  Trusleea.  Itb  Am.  ed.  S39.  and  oasea  cited; 
Cumberland  Coal  &  1.  Co.  v.  Bherman.  SO  Barb.  570: 
TerwUllger  v.  Brown.  Se  Rarb.S:  Hawley  V.  Cmnier, 
1  Cow.  TBS;  Abbot  v.  American  Hard  Bubber  Co. 
88  Barb.  GTO;  Maain  v.  Martin,  1  Md.  124;  Jones  T. 
Jones,  4  GUI.  87;  HelAUghtln  V.  Bamum,  81  Ud.  4X0. 


If  o: 
self  tnterested  In  .  , 

are  entitled  to  have  the  sale  sec  aside,  nn 
trustee  bad  fairly  devealed  hlmgolf  of  the  ct 
of  tniBtee.  Sicphen  v.  Beall.  01  U.  B.  IE  Wall.  810, 
IS  L.  ed.  TeS;  Jewelt  v.  UiUor.  10  N.  Y.  UE;  Slsde  T, 
Van  Vechten.  11  Paige,  SL  &  L.  ed.  13. 

Or  It  tfaefact  Is  unknown  totbe  buyer  and  seller. 
Armstrong  v.  Campbell,  B  Yerg.  ZX; .  Craves  v. 
Waterman,  eS  H.  Y.  458. 

Biecutors  and  admlulstrators  who  become  buy. 
en  at  sales  made  by  themselves  acquire  only  an 
imperfect  title,  which  will  be  set  aside  at  tbe  option 
of  any  of  the  parties  Interested  in  the  property. 
Teaokel  t.  Lltohfleld,  IS  AUen,  UO;  People  v.  Open 
Board  of  8.  B.  Bldg.  Co.  (G  N.  Y.  103. 

Abd  It  lias  been  quite  generally  held  that  where 
an  admlolstialor  beeomeaa  purcbaaec  of  tbe  estate 


Abeasua  Bdfkemb  Court. 


Jui-T, 


Tbe  removal  of  the  dlsabiiitiea  of  non-age  Bet 
tn  motion  the  Statute  of  LimilatioDs.  Tbe 
three  years'  extension  of  tbe  StaluU  of  LicnUa- 
tiotiB  was  given  eis  b  protection  to  the  disability 
of  minorB,  etc.  When  that  is  lemOTed  tbe 
terms  of  tie  statute  are  satisfied. 

Qarland  County  v.  Gainet,  47  Ark.  558. 

Bftttlfli  J.,   delivered   tLe  opiDion  of  the 

In  September,  1887,  ThoiiiHS  C.  Hindman, 
ftnd  on  the  19th  of  August,  1BT6,  Mary  B.  Hind- 
man,  his  wife,  died  intestate,  leaving  Susie 
Biudman,  Biscoe  Hindman,  ThomaB  C.  Hind- 
Dan,  Jr.,  and  Blanche  Uindman,  their  only 
Children,  surviving  them.  BiBCoe.ThomaaC. 
■Dd  Blanche  were  miooTB  when  their  parenla 
died, — Biscoe  having  been  born  on  the  2Tth  of 
November,  I86I;  Th^mssC.  on  the  23d  of  No- 
.  vember,  ItjOS;  and  Blanche  on  the  2d  of  De- 
cember, 1865.  Laura  E.  O'Cnnner  and  the 
mother  ot  Mrs.  Hindman  nere  sislfrs,  and 
Mrs.  O'Conner  (Laura  E.  B.)  was  the  step- 
grandmatber  of  Kit.  Hindman's  children,  she 
Saving  lM>ea  the  wife  of  their  |:^andfether. 
When  Mrs.  Hindman  was  on  her  death  bed, 
she  requested  Mra.  O'Conner  to  take  charge  of 
ber  children,  and  ehe  promUed  that  she  would 
to  tbe  beet  of  her  ability,  and  proceeded  to  do 
■oimmeiltately  after  the  death  of  Mrs.  Hind- 
man, by  taking  them  home  with  ber,  and  es' 
ercising  personal  aupervision  over  them.  Oq 
the  5th  ot  Sepiember,  1876,  Susie,  Biacoe,  and 
Thomas  C.  Hindman  filed  a  petition  in  the 
Pbillipa  Probate  Court,  slating  that  they  and 
Blanche  Hindman  were  ciiildren  and  heWat- 
law  of  Mary  B.  Hindman,  deceased:  tbnt  Bis- 
coe,  Thomas  C,  and  Blanche  were  minors; 
that  they  were  the  owners  in  their  own  right 
of  an  interest  in  real  estate  in  tbe  County  of 


tbe  late  .Uary  B.  Hindman,  and  represectine 
(hat  tbeir  mother  had  requested  that  Mrs.  0 - 
Conner  and  her  husband  should  lake  charge  of 
and  have  the  entire  control  and  cusiody  of  her 
children,  and  aasigtlu  the  man  ailment  of  tbeir 
property  intercsisi  and  asking  that  B,  T,  Tur- 
ner be  appointed  curator  of  tbe  estate  of  tbe 
minors.  On  the  same  da;  the  probate  court 
granted  tbe  petition,  and  B.  Y.  I'umer,  bav- 
Mg  given  bond  with  approved  security,  was 
appomted  curator  of  tbe  estate  ot  Biacoe, 
Thomas  C,  and  Blanche  Hindman.  The 
court  further  ordered  that  the  minora  remain 
in  the  care  and  custody  of  Mrs.  O'Conner  and 
her  husband.  In  accordance  with  the  last  wish 


and  request  of  their  mother;  and  appointed  J. 
H.  O'Conner,  the  busband  of  Mrs.  Laura  E. 
B.  O'Conner,  the  attorney  and  next  friend  of 

the  minors,  "to  look  ffter  and  render  snch  aid 
and  assistance  to  tbe  curator  as  may  be  neces- 
sary for  their  interest."  After  this  Clje  children 
continued  to  live  with  Mrs.  O'Couner,  and  she 
endeavored  to  act  the  part  of  a  mother  to 
them.  They  were  the  owners  of  block  17,  in 
that  part  of  the  City  of  Helena  known  as  New 
Helena,  having  thereon  a  valuable  residence, 
the  late  home  of  Ibcir  father  and  mother,  and 
other  buildings.  It  Ivecame  delinquent  for 
taxes  for  the  years  1878,  1874,  and  1875,  and 
she  redeemed  it  by  paying  $696.87,  the  cost  of 
redemption.  Susie,  needing  money  to  ennble 
ber  to  attend  school  and  pay  her  debts,  oUcred 
to  sell  and  convey  to  ber  ber  (Susie's)  interest 
in  tbe  block.  She  t>ougbt  it.  and  became  the 
owner  of  one  undivid^  fourth  of  the  block. 
On  the  32d  of  Novembtr,  1880,  Bart  T.  Tur- 
ner, curator  of  the  estate  of  the  minor  children, 
presented  his  petition  to  tbe  Phillips  Probate 
Court  for  an  order  to  sell  the  minoii'  interest 
in  the  block;  and  the  court,  fin  dine  that  it  was 
to  tbe  interest  of  the  minors  Ibatlt  should  be 
snld  to  procure  means  for  their  support  and 
education,  ordered  it  to  be  sold  on  the  lOth  of 
January,  18S1.  Tbe  block  was  not  sold  on 
that  day  for  tbe  want  of  bidders;  and  the  court 
again  ordered  it  to  lie  offered  for  sale,  and  fixed 
tbe  11th  of  April,  1881,  as  the  day  of  sale. 
The  entire  block,  Includingthe  one  fourth  pur- 
chased from  Susie,  with  Ibe  consent  of  Inrs, 
O'Conner,  was  otlered  for  sale  on  the  last- 
named  day;  and  Mrs.  O'Conner,  at  the  request 
of  tbe  children,  bid  for  the  same.  She  offered 
1(4,000  for  the  block,  and,  no  one  biriding  more, 
she  was  declared  the  purchaser.  The  curator 
reported  tbe  sale  to  tbe  probata  court  for  con- 
flrmation.  It  having  been  reported  that  one 
A,  H,  Johnson  would  have  given  $4,800,  the 
children  were  dt&satisfled,  and  filed  exceptions 
to  tbe  report  Mrs.  O'Conner  thereupon  of- 
fered ^,900,  and  the  $4,000  in  the  report  was 
changed  to  (4,500,  and  the  exceptions  were 
wiilidrawn,  and  tbe  sale  was  confirmed  by  the 
court,  and  the  property  was  conveyed  to  Mth. 
O'Conner,  Three  fourths  of  the  purchase 
money,  amouoting  to  t8,87S,  which  was  the 
proportion  due  tbe  minor  children,  have  been 
paid. 

To  set  aside  the  purchase  of  tbe  three-fourths 
interest  of  (be  block  that  belonged  to  Biscoe, 
Tbomas  C,  and  BlsDCbe  Hindman,  thisaclion 


minora,    lliey  contend    UuU  1 


3'Coni: 


ot  his  Intestate,  guoh  purOhaSB  IB  not  merely  void- 
able, but  absolutely  void.  Dwlght  v.  Blaokmar,  S 
Mich.  330,  GT  Am.  Deo.  IBK  Walton  v.  Torrey,  Harr. 
Ch.  iMIch.)  XSa-.  Beaublea  v.  Poupard.  Id.  SOB;  Pear- 
son T.  Uoreland.  T  Bmodes  A  H.  60B.  U  Am.  I>ec.  310; 
Eisklue  V.  De  la  Baum,  3  Tex.  KK.  4B  Am.  Bee  TBI; 
BtalllOBB  T.  Foreman,  3  Hlil,  Ch.  106  ;  Iniieison  v. 
Eturkwcather.  Walk.  Ch.  UB;  Ryden  v.  Jones,  B  N. 
C.  407,  S  Am.  Deo.  BBO:  Soott  v.  Gorton.  U  La.  IIG. 
at  Am.  Deo.  67?:  Church  v.  Marine  Ins.  Co.  1  Mason, 
«];  Clute  V.  Itarron,  2  MIoh.  IBB:  Terror  v.  Bsnfc 
ot  Urleens.  S  Fslite,  849.  4  L.  ad.  BG8;  Ex  parU  Ben- 
nett. 10  VfB.  Jr.  3M;  Mlahoud  v.  Glrod.  4fi  C  8. 1 
Unw.  US.  U  I-  ed.  lOTO:  Worthr  v.  Johnson,  8  Go. 
tSS,  S2  Am.  Deo.  SSS:  MuMelmaa  T.  ^blemui,  10  Fa. 
SH.  SI  Am.  Dec.  US,  noC« ,'  Qnibl*  v.  UuQlawn, » 
18  U  K  A. 


Qo.  ni;  Alexander  r.  Alexander.  4fl  6a.  201;  Buckle 
V.  LaSertr.  a  Bob.  fVa.l  ao,  40  Am,  Deo.  TIB!. 

A  pnichaae  of  trust  property  by  a  trustee  at  pub- 
lic sale  la  valid  at  lair,  and  Is  voidable  only,  not 
void.  In  equity.  It  Is  voidable  only  at  the  eleccloD 
ot  the  persons  whose  interests  an  affected  by  the 
purctaase.  Olcott  v.  Tioga  B.  Oo.  ar  N.  T.  t«I;  Jack- 
son V.  Van  DaUsen,  t  Johns.  4T. 

A  purchase  by  an  auctioneer,  employed  fay  an 
eiecutflT.  In  which  tho  executor  became  Intersrtad 
before  oonflmiBdon.  Is  Invalid,  both  because  tbe 
BucUoneer  was  e^eut  ot  theeieautorand  t>ecaiisa 
or  ttie  iaterest  acquired  by  the  anotloneer.  Ter> 
wiUlBer  v.  Blown,  U  N.  T,  2U.  SB  Barb.  18. 

Bale  may  be  set  aside.  Bee  note  to  WOsoD  *. 
Brookihlra  [Ind.)  S  L  fi.  A  Ttl 


isn. 


Bnnnuii  ▼.  O'ComrsB. 


as 


wu  nnderadlMbflltjtopDTcbue,  arlrinf; from 
tberFlatloaahe  nut^ned  to  them  at  the  time 
tbe  block  was  sold.    Can  tbej  BV!:ld  tbe  uUe? 

As  K  general  rule,  a  party  occupying  a  rela- 
tion of  trust  OT  coofldeace  to  another  la,  in 
cfjuitv,  bound  to  abstain  from  doing  everytbing 
-wJiicfi  can  place  him  in  a  position  inconsistent 
witb  tbe  duty  or  trust  Buch  relatloo  imposea 
on  bim,  or  Which  has  a  tendency  to  interfere 
with  the  diacbaige  of  aiicb  duty.  Upon  this 
principle,  no  one  placed  in  a  situation  of  truB) 
or  confidence  in  reference  to  Ibe  subject  of  a 
sale  can  be  Ibe  purchaaer,  on  bis  own  account, 
of  tbe  property  sold.  If  such  a  one  purcheses 
the  propertv,  it  la  to  tbe  option  of  Ibe  peraon 
inlereaied  (a  tbe  property,  and  lowborn  tbe 
relation  of  trust  or  confidence  was  sustained, 
to  ect  aside  the  sale,  within  a  reasonable  time, 
boweTcr  Inaocent  tbe  purchaser  may  be.  1 
Biory,  Eq.  Jur.  gg  807-823,  and  cases  died. 

In  Hugaen  on  Vcndora  tbe  r|ile  and  lis  rea- 
■OD  are  expressed  as  follows:  "It  may  be  laid 
dowD  as  a  general  propoaitioD  that  truslees,  un- 
less Ibey  are  nominally  such,  as  Inislees  to  pre- 
serve contingent,  remainders,  ageols,  commis- 
sioners of  buikrupta,  assignees  of  l^nkrupta, 
iolicitora  to  the  commissfon,  auctioneers,  credi- 
tors who  have  been  consulted  as  to  tbe  mode 
of  sale,  counsel,  or  any  person  who,  by  being 
employed  or  cuucemed  in  the  affairs  of  ao- 
other,  have  acquired  a  knowled^  of  his  prop- 
erty, are  incapable  of  purchasing  auch  prop- 
erty themselves,  except  under  the  realriclioDS 
wbicb  win  shorlly  be  mentioned;  for.  If  per- 
sons having  a  confidential  Character  were  per- 
miiied  to  avail  tbemselvea  of  any  knowledge 
acquired  Id  that  capadty,  they  might  be  In- 
duc«l  lo  conceal  their  Information,  and  not  to 
exercise  It  for  tbe  benefit  of  the  persons  rely- 
iDR  OD  their  integrity.  Tbe  characters  are 
Inconsistent.  Emptor  emit  qvam  minima  f»- 
tat,  venditor  vtnidii  qwam  mtrimo  potest,"  3 
Bugrt.  Vend.  7th  Am.  ed,  •887;  Midioud  t. 
GiTod.  «  U.  8.  4  How.  604,  11  L.  ed.  1077. 

In  Imbo^en  v.  Btinter,  S3  Ark.  622,  this  court 
said:  "It  is  a  stern  rule  of  equitv  Uiatatrus- 
lee  to  sell  for  others  ia  not  alio  woo  to  purchase, 
either  directly  or  indirectly,  for  his  own  beoe- 
fii  at  the  Bale.  He  cannot  be  both  vendor  and 
purchaser.  As  vendor.  It  ie  hia  duty  to  sell  the 
property  for  tbe  highest  price:  and  as  pur- 
chaser, 'it  Is  bis  Interntto  get  it  for  tbe  lowest; 
and  these  relations  are  so  essentially  repugnant 
— so  liable  to  eidte  a  conflict  between  self-in- 
terest and  Integrity — that  the  law  positively  for- 
bids thst  they  shall  be  united  in  tbe  same  per- 
son. And  it  matters  not.  In  the  application  of 
the  rule  that  the  sale  was  bona  fide,  and  for  a 


oT  yielding  to  the  temptation  is  io  imminent, 
and  the  security  against  discovery  so  great, 
that  a  court  of  equity,  at  the  instance  of  '*-- 


rule  is  not  Intended  to  remedy  actual  wrong, 
but  Is  intended  to  prevent  the  possibility  of  It. 
The  situation  of  the  party  Itself  works  his  dis- 
ability to  purchase.  .  .  .  Tbe  rule  la  not  con- 
fined to  persons  who  are  trustees  within  tbe 
more  limited  and  technical  signification  of  the 
term,  or  to  any  particular  class  of  fldndariea, 
but  applies  to  all  persons  placed  in  a  situatioa 
18  L.R.  A. 


of  trust  or  eonfldeace  wlOi  reference  to  tbe 
subject  of  the  purchase.  It  embraces  all  that 
come  within  its  prindple,  permitting  do  one  to 
purchase  property,  and  hold  it  for  bis  own  ben- 
efit, where  be  has  a  duty  to  perform  in  relation 
lo  auch  property,  which  Is  Inconsistetjt  witb 
the  character  of  a  purchaser  oti  his  own  ac- 
count, and  for  bis  individual  use." 

Following  the  rule  laid  down  in  Imboden  r. 
Hunter,  nipra,  this  court  held  iu  Wright  t. 
Walker,  80  Ark.  44,  that  "tbe  purchase  bv  an 
attorney,  at  a  tas-sale  oflaad  In  re^rd  to  wnlch 
he  had  bMn  retained,"  was  Inconsistent  with 
hts  relatJODS  to  bis  client,  and  cuuld  be  avoided 
by  the  client,' not  with  Bland  log  there  was  no  bad 
faith  in  the  purchase.  After  a  careful  examl- 
natton  of  numerous  autborities,  It  held  that  it 
was  a  well-settled  principle  that  no  one  can  be' 
permitted  to  purchase  an  Interest  when  he  hal 
a  duty  lo  perform  that  is  incooaistent  with  tbe 
character  of  a  purchaser,— quoting  the  remark 
of  Lord  Tburlow  In  OaU  v.  EaUett,  1  Cox,  Ch. 
184.  that  "no  attorney  can  be  permitted  to  buy 
In  things  in  a  course  of  litlgatloD.of  whicbliU- 
gatiou  be  has  the  maoHgement.  This  the  pol- 
icy of  justice  will  not  endure." 

In  Wat  T.  Waddai,  38  Ark.  667,  reiteraan* 
the  doctrine  laid  down  In  the  cases  died,  thS 
court  held  that  a  purchase  of  land  at  an  admin- 
istrator's sale  by  the  attorney  of  the  adminis- 
trator was  voidable  nt  Ihe  instance  of  Uie  heir* 
of  the  Intestate  lo  whose  estate  tbe  land  ba- 
in Livingwlon  v.  CochTan,  88  Ark.  394,  Ibia 
court.  In  canBldering  the  validity  of  a  purcbaae 
of  lands  by  a  probate  judge  at  a  sale  mad«  by 
an  ad  [Ulnistrator  under  an  order  of  the  court 
of  which  he  was  tbe  Judge,  after  quoting,  as  we 
have,  itomlmhodenv.  Hunttr,  said:  "Alt  that 
is  above  said  In  relation  to  trustees  purchasing 
at  sales  made  by  them  nppllea,  on  prindple,  to 
tbe  case  of  a  probate  Judge  purchasing  at  a  sale 
made  upon  bis  own  order,  and  which  be  la 
obliged  to  have  conducted  fairly,  and  for  the 
benefit  of  creditors,  legatees,  or  dUtrlbuleea  of 
tbe  estate." 

Id  Olenunlt  v.  Catet,  4S  Ark.  U2,  this  court 
used  the  following  language:  "The  law  fot^ 
bids  a  trustee,  anifall  other  persona  occupvlng 
a  fiduciary  or  quasi  fldudary  position,  nom 
taking  any  personal  advantage,  touching  tbe 
thing  or  subject  aa  to  which  auch  fidudary 
position  exists.  ...  If  such  a  ^rson  acquires 
an  interest  in  property  as  to  which  auch  a  rela- 
tion exists,  he  holds  It  as  a  trustee  for  the  Ixn- 
eflt  of  those  In  whose  fnlereet  be  was  probibited 
from  purchasing,  to  tbe  extent  of  the  prohibi- 
tion. This  rule  applies  to  tenanls  in  common 
by  descent  with  the  same  force  and  reason  ta 
It  does  to  persons  standiag  in  a  direct  fiduciary 
relation  to  others;  for  they  stand,  by  operation 
of  law.  In  a  confidential  relation  lo  each  other, 
aa  to  the  Joint  property,  and  tbe  duty  is  im- 
posed on  them  to  protect  and  secure  their  com- 
mon In  lereats.  They  haves  community  of  in- 
terest which  produces  a  community  ol  duty, 
and  imposes  on  each  one  the  duty  to  exercise 
good  faith  to  the  others.  Ndther  one  can  take 
advantage  of  the  others  by  purchasing  an  out- 
standing title  or  incumbrance,  and  asserting  it 
Bgaiaat'lbem.  Such  an  act  would  be  incon- 
sistent with  good  failb,  and  'against  the  recip- 
rocal obligatlona  to  do  nothing  to  the  {vejudlce 
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of  each  other*!  equal  clelmi  wblch'  tbelr  nla- 
tionahlp  created.  Sucb  a  purchuer.  DOtwttli- 
eianding  the  dedgu  of  tbe  one  making  It  wna 
to  the  contrary,  would  be  for  the  common  bea- 
«flt  of  all  tbe  co-tecants,  end  the  legal  lUle 
acaulred  would  be  held  Id  truBt  for  tbe  otben, 
if  tDey  shaold  cbooee,  within  a  reasonable  time, 
to  claim  the  benefit  Ibereof,  by  conlribuiing, 
or  offering  to  contribute,  tlielr  proportion  of 
the  purcbftaa  money," 

We  have  quoted  at  leugtb  from  the  opinions 
of  tbla  court  to  show  the  reaaoo  and  extent  of 
the  rule  laid  down.  Ita  applicability  togutrd- 
iansand  wards,  and  persona  standing  in  like 
relation  la  apparent.  Judge  Story,  In  EpeaUng 
on  this  rule,  savs:  "In  Ue  nest  place,  as  to 
tbe  relation  ol  gnHrdlan  and  waitl.  In  this 
'moat  important  and  delicate  of  trusts  the 
e  principles  prevail,  and  with  a  larger  and 


the  transections  of  the  guardian  cannot  be 
binding  upon  the  ward.  If  ibey  are  of  auT  dis- 
advantage  to  him;  and,  indeed,  the  relalive 
BttuatioD  of  tbe  parties  Imposes  a  general  in- 
ability to  deal  with  eecb  other.  Butcourteof 
equity  proceed  yet  further  in  cases  of  this  sort. 
They  will  not  permit  transactions  between 
BTiardlans  and  wards  to  stand,  even  when  ther 
Save  occurred  after  the  minority  has  ceaaea, 
and  tbe  relation  become  thereby  actually 
ended,  if  the  Intermediate  period  be  short,  un- 
less the  drcnmstances  demonstrate,  in  tbe 
highest  sense  of  the  terms,  the  fullest  deliber 
atfon  on  the  part  of  the  ward,  and  the  most 
abundant  good  fsith,  vherrima  IMm,  on  tbe 
part  of  the  guardian.  For  In  all  such  cases 
Uie  relation  is  still  considered  as  having  an  un- 
due Influence  upon  the  mind  of  the  ward,  and 
as  Ttrtually  snbsisling,  especially  if  all  the 
duties  attauied  to  the  situation  have  not  ceased; 
as,  If  the  aooonnts  between  the  parties  have 
not  been  fully  settled,  or  if  tbe  estate  still  re- 
mains in  aome  sort  under  the  control  of  the 
guardian."    1  Story,  £q.  Jur.  13th  ed.  g  817. 

Quasi  guardians  and  all  other  persons  occu- 
pying the  relation  of  confldential  advisers  have 
beenneld  to  come  within  the  rule.  Rewiiv. 
Satveg.  1  8im.  &  Sto.  502,  I  Eng.  Ch.  SOS; 
Hvguenin  v.  Batdey,  H  Yes.  Jr.  273;  1  Story, 
Eg.  Jur.  13th  ed.  gg  317,  810,  and  cases  died; 
1  Perry,  Tr.  §  304;  Terrey  t,  Bankff  OrUaru, 
g  Paige,  ees,  4  L.  ed.  SSg;  Underhill,  Tr.  p. 

Id  Eobday  t.  Peten,  28  Beav.  840,  a  mor^ 

gsgor  coDsnIled  a  solicitor,  "who  turned  ber 
over  to  biHClerktoassiat  her  gratuitously."  The 
clerk,  by  reason  of  informaUon  derived  during 
such  employment,  bought  up  the  mortgage  for 
less  than  half  the  amount  due  thereon.  The 
court  hold  that  the  clerk  was  a  trustee  for  the 
benefit  of  tbe  mortgagor.  Tbe  same  was  held 
as  to  tbe  clerk  of  a  broker  employed  to  make 
sale  of  land  in  Oard-aer  t.  Ogden,  33  N.  Y. 
837. 

Tbe  relation  sustained  by  Mr^  O'Conner  to 
the  Ilindman  children,  at  tbe  lime  of  the  sale 
In  question,  was  peculiarly  confidential.  A 
dving  mother  hndcommitted  them  toher  care. 
She  took  them  to  her  house,  and  treated  them 
as  a  part  of  ber  family.  TUey  were  the  chil- 
dren of  ber  niece,  and  the  grandchildren  of  a 
former  hust>and.  Her  treatment  of  them  was 
la  L.  R.  A, 


kind,  and,  with  the  tie*  of  kindred  whfdi 
existed  between  them  naturally  caused  them 
to  lean  on  her  for  protection  and  repose  In  her 
implicit  confidence.  She  recognized  this  fact, 
and  sometimes,  If  not  always,  responded  to 
their  wislies^  At  their  requnt  she  moved 
upon  the  block  in  question,  and  with  tbem  oc- 
cupied tbe  lale  reiiaeoce  of  their  parents,  and 
continued  to  do  so  some  time  before,  and  at 
tbe  time  of,  and  after  tbe  sale.  At  their  re- 
quest the  probate  court  virtually  made  her  and 


quest  she  paid  out  $898.87  to  redeem  their 
home  from  a  forfeiture  for  taxes.  When  Uie 
home  was  offered  for  sale  they  wanted  her  to 
buy  it,  and  looked  to  ber  to  aave  It  from  Ihe 
sacrifice.    She  respopded  to  tbelr  request,  but 


ir  request, 
in.    She  \ 


more,  they  were  dlssaUsfled.  _  .  _ 
creased  her  bid,  and  they  withdrew  all  opposi- 
tion tothe  confirmation  of  the  sale  by  the  pi«- 
batecourt;  but  they  had  been  disappointed  and 
the  final  result  was  a  Uwsult. 

But  It  is  contended  for  Hn.  O'Conner  that 
"the  position  occupied  by  her,  at  the  time  of 
the  application  for  an  orderto  sell,  and  the  sale 
of  the  property  purchased  by  her,  imposed  no 
duty  upon  her  as  to  Its  conduct  or  manage- 
ment;" that  tbe  conduct  and  management  o( 
the  sale  was,  by  the  law,  Imposed  upon  Turner, 
as  curator,  an<i  that  she  acted  fairly  and  in 
good  faith.  For  this  among  other  reasons,  her 
counsel  insist  ibat  tlie  sale  should  not  be  set 

In  support  of  their  contention,  they  cite  and 
rely  upon  Jona  v.  Graham,  86  Arlc.  883.  In 
that  case  tbe  facts  were;  An  administrator  re- 
ported to  the  probate  court  that  there  had  coma 
Into  his  poBSesaion  a  deed  of  trust  of  certain 
lands,  executed  in  1860,  by  one  Sullivan  to 
Qeorge  W.  Beasly,  to  secure  to  the  intestate  a 
debtof  about  $S,SOO.  "That  he  had  directed 
the  trustee  to  sell  under  tbe  power;  that  he  had 
attended  the  sale,  and  finding  tbe  lands  were 
atwut  to  go  below  value,  had  himself  bid  the 
sum  of  $8,040,  and  the  lands  were  upon  that 
bid  struck  oS,  no  one  Iwing  willing  to  bid 
more.  He  rcpreaenied  thai  he  had  no  desire 
to  keep  the  lands,  but  was  willing  to  hold 
them  as  the  property  of  the  eaiBle,  it  tbe 
court  should  deem  It  best;  aod  submitted  the 
matter  tothe  court  to  say  whether  he  should 
keep  them  as  his  own,  charging  himself  with 
Ihe  net  price,  sfter  paying  expenses  or  hold 
tbem  as  administrator  for  the  benefit  of  the 
estate,"  The  court  ordered  him  lo  keep  the 
landsaahiGown,  and  to  receipt  to  theeatatc  for 
the  proceeds  of  the  sale,  less  tbe  amount  of  Ihe 
IndebtedncBB  of  bis  Intestate  to  himself.  In 
pursuance  of  this  order,  be,  in  his  settlement, 
charged  himself  vrith  tbe  sum  of  |3,71S.50,  as 
proceeds  of  the  sale.  Tbe  settlement  was  laid 
over  until  tbe  second  term  of  tbe  court  after 
It  was  filed,  a  period  of  nearly  six  monlbs, 
when  it  was  taken  up  and  con^rmed  without 
objection.  This  court  held  that  the  whole 
proceeding  of  the  court  upon  tbe  report  of  Iha 
administrator  was  unauthorized  anf  irregular; 
that  the  administrator  Itecame  clothed,  upon 
(he  purchase,  with  a  conslruetive  trust  because 
of  tbe  use  of  the  means  of  the  estate  In  making 
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tbeparCbaae.  and  also  bcMnie  of  h<a  flduclary 
relation  to  the  estate;  andnuneaiiDgit  when 
he  went  into  tbe  probate  court  to  aak,  if 
deemed  best,  tbatbe  should  be  denuded,  by  ac- 
cnuutin^  for  tbe  proceeds;  and  tbat  tbe  oriler  of 
the  proUite  court  had  no  ftrealer  effect  than 
mere  advice  u  to  the  probable  future  ac- 
tion of  the  court  upOD  bis  seltlement,  when 
tbe  same  should  be  made.  But  this  court, 
oeiertbeleM,  rcfuaedtodistuibtbeaale.  WhjT 
Tbe  reasoDS  assigned  are:  Constructive  trusts 
toe  at  tbe  option  of  thoae  entitled  to  claim  tbe 
beDeflts:  tbat  ibey  may  leave  the  property  in 
tbe  baudB  of  tbe  trustee,  and  accept  the  pro- 
ceeds, la  acMirdanco  with  the  legal  title,  and 
tbat  election,  deliberately  and  inlelligenlly 
made,  dispels  the  trust;  and  that  In  that  case 
tbe  notion  of  tbe  probate  court.  "In  view  of  the 
obvious  absence  of  all  fraudulent  intent,  tbe 
length  of  time  tbat  the  settlement  lay  unchal- 
lenged and  Ita  first  cotiflrmation,"  amounted  to 
an  election  to  take  the  proceeds  and  discharge 
the  trust. 

In  Jonet  T.  GniAam  tbe  court  laid  that  It  did 
Dot  mean  to  say  "that,  ordinarily,  the  approval 
of  a  sale,  or  dealing  with  the  procieeds  1^  a  pro- 
bate court,  would  relieve  a  purchaser  of  a  con- 
atnictlve  trust;"  that,  ordinarily,  it  would  not: 
tbat  Ibat  case  was  a  peculiar  case,  not  likely  to 
arise  again;  that  It  stood  on  its  own  peculiar 
grounoB,  with  such  diatinctionB  from  repurted 
cases  as  will  t>e  aufflclently  obvious;  and  that 
It  was  not  like  the  case  of  an  admioistrator  or 
allomey  who  simply  purchases  for  himself, 
with  the  design  of  acquirina;  tbe  property,  and 
who  has  tbe  sale  connrmed  without  qiieslion 
or  eiplanalion  of  tbe  clrcumstanc«s,  Wbelher 
the  court  was  correct  In  its  conclusion  or  not 
it  Is  not  necessary  for  us  to  say,  hut  It  la  evident 
that  the  court  did  not  Intend  to  repudiate  the 
rule  announced  In  former  cases.  Tbat  case 
was  regarded  as  exceptional.  But  this  case 
does  not  come  within  tbe  exception  as  laid 
down  in  that  case.  Here  tbe  purchaser  bought 
for  herself,  with  the  design   of  acquiring  tbe 


persons,  and  stood  to  them  In  the  place  of  a 
parent  They  were  under  her  care  and  pro- 
tection, and  tbe  property  sold  was  and  had  been 
In  her  possession.  They  were  not  raijurU, 
and  could  not  act  for  themselves.  If  the  cura- 
tor had  failed  to  discbarge  bia  dutyinthe  man- 
aftement  of  their  property,  and  In  making 
settlements  In  tbe  probate  court,  ft  was  tbe 
duty  of  her  and  her  husband,  if  of  anyone,  to 
bare  interfered  In  tbeir  behalf  and  asserted 
their  rights.  No  election  to  accept  the  pro- 
ceeds and  ratify  the  sale  could  have  been  made 
by  them  while  tbe  diaabilltlea  of  minority 
rested  upon  them,  and  none  can  be  Imputed  to 
them  on  account  of  any  act  oc  failure  o(  theirs 
while  auch  disabilities  coDtioued. 

The  doctrine  as  to  purchases  by  trustees, 
guardians,  admintstratoia,  and  persons  having 
a  confldential  character  arises  from  tbe  rela- 
tion between  tbe  parties,  and  not  from  the  cir- 
cumstance that  they  have  power  to  control 
tbe  sa1&  Tbe  right  to  set  aside  the  sale  does 
not  depend  on  its  fairness  or  unfaimess.  To 
Bet  adde  the  purchase.  It  is  not  neceasary  to 
show  that  It  was  actually  fraudulent  or  advan- 
tageous. If  the  trustee  or  other  person  having 
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confidential  character,  can  hny  In  an  boncst 
csae,  he  may  in  a  case  having  tbat  apfwarance, 
but  which  may  be  grossly  otherwise;  and  yet 
tbe  power  of  the  court,  because  of  the  infirm- 
ity of  human  testimony,  would  not  be  equal 
to  detect  tbe  deception.  It  is  to  guard  against 
this  uncertainty,  and  the  hazard  of  abuse,  and 
to  remove  the  trustee  and  other  peiaons  hav- 
ing confidential  relatlona  from  temptation,  that 
the  rule  does  and  wll]  permit  tbeoMfui'g»«{rtit( 
or  other  person  to  come  at  his  option,  and, 
without  showing  acttial  Injury  or  fraud,  have 
thesale  set  aside.  DavsutY,  T^nnnin^,  2<iohns. 
Cb.  253,  1  L.  ed.  855;  Torrey  v.  Bank  of 
Orleant,  9  Paige,  6S8,  4  L.  ed.  859;  Se  parU 
Jama,  8  Vea.  Jr.  846;  Broehttt  v,  Biehardum, 
"  'lass.  768;  Van  Elpp»  v.  Van  Bpp»,  9  Palgo, 
4  L.  ed.  882;  Campbell  v.  Wallasr.  8  "Ves. 
Jr.  678,  18  Ves.  Jr.  601;  Q^U  v.  Bidimt,  7 
0111&  J.  1;  EbsparU  Lanes,  6Tes.  Jr.  629;  Oa 
parte  Bennett,  10  Ves.  Jr.  881;  CbmpMfv. 
Penntylrania  L.  in*  Go.  3  Whart  62; 
Miehaud  v.  Girod,  46  D.  B.  4  How.  667,  11  L. 
ed.  1100,  and  cases  before  cited;  MeOavgheg 
V,  Brovm.  48  Ark,  28. 

Mrs.  O'Conner  comes  within  the  rule.  She 
was  virtually  constituted  guardian  of  the  per- 
sons of  tike  miuor  children  by  the  order  of  ttie 
probate  court. '  Her  husband  was  appointed 
their  attorney  and  next  friend  to  look  after 
tbem,  and  to  render  auch  aid  and  assistance  to 


of  their  property,  and  she  redeemed  it.  How 
far  the  curator  waa  controlled  bythem  does  not 
appear,  hut  It  does  appear  that  he  permitted 


children.  They  had  ample  opportunities,  by 
reason  of  their  relation  to  the  children,  to  ac- 
quirefullknowledgeof tbeproperty.  Whether 
they  acquired  information  by  reason  of  such 
relation,  which,  if  known  to  the  public,  would 
have  caused  the  property  to  have  been  sold  for 
more  than  it  did,  is  not,  under  tbe  rule,  neces- 
sary to  inquire.  Bhe  occupied  a  confidential 
relation  to  the  children,  approaching  nearly  to 
thatof  parent  to  child.  Whether  she  abtued 
it,  no  Inquiry,  under  the  rule,  can  be  mad& 
She  and  her  husband  assumed  the  duty  of  tak- 
ing care  of  the  children  and  looking  afiertbeir 
property.  While  she  snstalued  that  position 
she  wasnot  permitted  to  purchase  their  prop- 
erty, because  the  right  to  do  so  might  have 
interfered  with  a  faithful  discharge  of  her 
duty. 

Mrs.  O'Conner  rel lea  on  the  five  years'  Stat- 
ute of  Limitations  to  sustain  her  title.  That 
Statute  provides:  "AH  actions  against  thepur. 
chaaer,  his  heirs,  or  assigns  for  the  recovery 
of  lands  sold  at  judicial  sales,  shall  be  brought 
within  five  years  after  the  date  of  such  sale, 
and  not  thereafter;  saving  to  minors  and  per- 
sons of  unsound  mind  tbe  period  of  three  years 
after  such  disability  shall  have  been  removed." 
Appellants  insist  that  that  Statute  has  no  ap- 
plication to  an  action  like  this,  the  objt^t  of 
which  is  to  set  aside  a  sale  of  land  for  fraud. 
So  MiOaugtiey  v.  Broan,  46  Ark.  36,  was  an 
action  to  set  aside  a  sale  of  land  for  fraud. 
The  prayer  of  the  hill  In  that  case  was  tbat  tba 
sale  be  set  aside;  that  a  master  be  appointed 
to  lake  an  account  of  the  renta  and  proflte;  that 
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the  GODvertnce*  of  the  land,  wbtcfa  were  al- 
leged to  be  fraudulent,  be  lemored  ai  a  cloud 
upon  the  title  of  pUioHttn;  aod  that  th^  be 

Eiit  Into  tbe  poBseidon  of  the  land.  This  court 
eld  tbat  th«  object  of  the  bOl  waa  to  fcet  poe- 
aetaion  ot  tbe  land,  and  tbat  tbe  action  was 
barred  by  tbe  flTeyean'  alatute. 

In  thla  case  the  prayer  of  the  complatot  ia 
that  tbe  sale  be  set  aside;  tbat  an  acrount  be 
taken  between  tbe  plaintifTs  and  delendanta,  as 
to  Ibe  reots  and  proflls  of  the  bloclc  In  ques- 
tion, and  the  aums  paid  by  defendant  for  tbe 
benefit  of  pUinliffa;  and  that  "the correct  and 
true  balance  be  ascertained  between  them:" 
and  that  said  property  be  Bold  for  pnrpoaes  of 
partition  and  to  aatiafv  the  balance  found  by 
the  master,  and  for  other  rebef.  One  of  the 
obviouB  objects  of  the  complaint  vas  the  re- 
DOTery  of  the  land.  Tbat  was  necesaarv  to 
accomplish  tbe  purpose  of  tbe  action,  ^e 
Btacute  applies. 

The  sate  In  queetlOD  was  conBrmed  on  the 
11th  day  of  October,  1881.  Mrs.  O'Conner 
held  adverse  possession  after  tbat  date.  ThU 
action  WBB  brought  on  the  18th  ot  October, 
1B87,  at  which  tine  Biscoe  and  Blanche  Uiod- 
man  had  been  of  age  more  than  three  yeaia, 
and  were  barred  from  maintaining  it.  Three 
years  bad  not  eipired  when  Thomas  C.  arrived 
of  age;  but  it  is  said  his  disabilities  of  nonage 
were  removed  by  the  Fhillipa  Circuit  Court  on 
the  15th  of  November,  1881,  and  that  at  tbe 
time  this  action  was  commenced  mote  than 
three  years  had  elapaed,  during  which  he  waa 
under  no  disability.     On  the  other  hand,  it  Is 


wan  void  for  want  of  Jurisdiction. 

The  authority  to  remove  the  legal  disabili- 
ties of  minora  was  conferred  upon  circuit 
courts  by  an  Act  of  the  Oeneral  Aasembly 
which  was  approved  February  18,  1660. 
Manaf.  Dig.  g  1863.  Section  2  of  the  Act,  aft- 
er providing  that  circuit  courts  shall  have  au- 
thority Co  remove  legal  disabilities  of  minora, 
adds:  "Provided,  the  person  praying  such  re- 
lief Ehsll  be  a  reeident  of  the  county  in  which 
the  court  to  which  snch  application  shall  be 
made  la  held."  The  Act  makes  the  residence 
Jurisdictional,— a  condition  upon  which  the 
court  can  remove  the  dIaabiliUes  of  the  minor. 

The  record  shows  thai  BiscxM  and  Thomas 
C.  Hlndman  made  an  applit^tion  to  the  Circuit 
Court  ot  the  Connty  of  Pbllllpa  for  the  re- 
moval of  their  disabililles.  and  that  tbelr  ap- 
plication was  granted.  It  does  not  appear  in 
their  application,  or  Id  the  order  removing 
their  diaabi  11  lies,  that  eltberofthem  was  a  resi- 
dent of  Pbtllips  County.  Is  the  order  void  for 
want  of  juriaalctioof 

In  Hiiraeif  t.  J^ler.  68  U.  8.  2  Wall.  828, 
343,  IT  L.  ed.  871,  878,  tbe  Supreme  Court  of 
the  United  States  usesthe  following  languagei 
"The  JurisdiclioQ  which  Is  now  exercised  by 
the  common-law  courts  in  this  country  is,  in  a 
very  large  proportion,  dependent  upon  special 
statutes  conferring  it  ...  In  all  cases  when 
tbeaew  powers  (bus  conferredare  lobe  brought 
ioto  aclton  in  the  usual  form  of  common-law 
or  chancery  proceedings,  we  apprehend  there 
can  be  Utile  doubt  that  tbe  ainie  presumption 
as  to  the  Jurisdiction  of  the  court,  and  the  con- 
cluaiveneaa  ol  fta  action,  will  be  made  as  In 
18L.R.A. 


or  Judgment  of  the  court  can  only  be  supported 
by  a  record  which  ahowa  tbat  it  bad  JurisiUc- 
tioa  of  tbe  case." 

In  Onlpia  V.  Page.  SB  TJ.  R  18  WaH.  860,  871. 
31  L.  ed.  9S9,  964,  the  court  said:  "But  where 
tbe  special  powers  conferred  are  exercised  in  a 
nMcial  manner,  not  according  to  the  course  of 
the  common  law,  or  where  the  general  powers 
of  the  court  are  exercised  over  a  class  not  with- 
in Its  ordioary  Jurisdiction,  upon  the  perform- 
ance of  prescribed  condilions,  no  such  presump- 
tion of  lurisdiction  wUl  attend  the  Judgment  of 
the  court  The  facts  easentlal  to  the  exercise 
of  the  special  Jurisdiction  must  appear  bt  sa<^ 
casesupon  therecord."  To  tbe  same  effect,  see 
Pula»ki  Oo.y.  Stuart,  38  Gratt.  872;  Oibnei/v. 
Oai^t^,aiArk.  SB;  Fotier  v.  Waterman,  li4 
Mass.  682;  FvTgeton  v.  Jone*.  17  Or.  204,  S  L. 
B.  A,  820;  Brown  v.  WJtMloek,  75  Tei.  886;  1 
Black.  Judgm.  g  279;  Freem.  Judgm.  S  12S. 

The  power  to  remove  the  disabilities  of 
minors  Is  a  special  power  conferred  upon  tbe 
circuit  courts,  and  is  to  be  exercised  in  a  sum- 
maiT  manner,  and  not  according  to  tbe  course 
of  the  common  law.  I'he  record  does  not 
show  the  fact — tbe  residence  of  tbe  minors  in 


abilities  of  Biscoe  and  Thomas  C.  HIndmao, 
and  the  order  declaring  the  removal  of  their 
dLsabllities  ia  void. 

This  action  Is  not  barred  as  to  Thomas  C. 
HIndmao.  He  has  not  ratified  the  sale  of  tbe 
block  in  question  by  receiving  any  part  of  the 

Eroceeds  thereof  since  he  amved  of  age.  He 
.  entitled  to  one  fourth  of  the  block,  and  to 
one  fourth  of  the  rents  sod  profits  which  have 
accrued  since  the  11th  of  October.  1881,thedsy 
on  which  the  sale  was  confirmed  by  the  pro- 
bate court,  and  Mrs.  O'Conner  ia  entitled  to 
the  remaining  three  fourths  nf  the  block,  and 
of  therentsand  profits.  Hesbould  be  charged. 
In  account  with  JMra.  O'Conner.  nlih  the  pro- 
ceeds of  tbe  sale  paid  to  him,  or  for  him  to 
anyone  authorized  to  receive  the  same,  and 
lawful  Interest  thereon  from  tbe  dale  of  the 
payment,  and  with  one  fourth  of  the  taxea 
paid  by  her  on  tbe  block  since  the  sale  and  In- 
terest ibereon,  and  one  fourth  of  tbe  value  of 
the  Improvements  made  by  her  on  the  block 
since  the  sale,  and  credited  with  one  fourth  of 
the  rents  and  proflla.  If  the  property  can  be 
divided  witb out  prejudice  lo  the  interest  of  ilie 
parlies  concerned,  it  should  be  partitioned  be- 
tween them  according  to  their  respective  inter- 
ests; and  If  not,  It  should  be  sold,  and  the  pro- 
ceeds of  tbe  sale  divided  according  to  thelc  Id- 
terests.  Upon  an  account  being  staled  ss  to 
the  rents,  proflta,  purchaae  money  received  by 
Thomas  C.  Hindman,  Interest,  taxes  and  im- 
provements, the  balance  should  t>e  made  a 
charge  on  the  part  or  interest  in  tbe  block,  or 
In  tbe  proceeds  of  the  sale  thereof,  if  it  be  sold 
for  partition,  belonging  to  the  party  against 
whom  it  Is  found,  and  the  payment  of  it  (tbe 
charge)  should  be  enforced  according  to  the 
rules  of  equity. 
Tht  decree  of  (A<  wurt  Idovt  i»  ther^ore  ttf- 
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1.  Inaaaetlon  br»IaBdui*uai'teeam- 
pal »  eoMpaar  «par»tlnc  an  atevktsd 
raJlroKd  In  tiMEtiMtliifrontof  hltpropeKty 
to  par  tbe  damsKe  done  him  br  euttiiiK  off  Uie 
easementa  of  lls'bt,  air  and  aooeag  ooDneoled  with 
■uch  property,  an  expert  wltDeae  oumot  be  per- 
nilcted  to  ilat«wbat.In  bis  oplaioii,  tbe  amoimt 
of  such  damaBCli.  nor  wb at  would  have  been  Uie 
present  value  of  the  land  If  tbe  road  hsd  not  bean 
built. 

S,  The  «rdmiaalon  of  lno(Hnp«taiit  arl- 
dene*  will  not  ba  held  to  be  nonpr^Jn- 
^^^^^^f^.l  to  dafbndant  in  an  action  to  enjoin 
an  elevated  railroad  001DIMU17  from  operating  its 
road  until  It  paji  the  damage  done  to  an  abut- 
ting pcoi>ert9  owner,  because  the  oompan;  Is  not 
bound  to  par  the  ssoertalned  damages  to  aoquliv 

.. .  ijjij  niariobinltto  the  iQlnneilon 

10  acquire  tbe  right  bj  emlneiit  do- 


(October  20,  ueu 


the  Cily  of  New  York  affirming  a  judgmeii 
of  Ibe  Special  Term  in  favor  of  plaintia  In  a 


o  recover  damages  for  lojuries 


The  facts  are  stated  in  the  opinion. 
MeUTi.  JtUieaT,  D»Tl«a  and  Bralakrd 

ToUeB,  foi  appellants: 

The  coQclusloDS  of  the  vltnest  apon  the 
-ver;  mattera  wbich  tbe  court  bad  to  decide, 
y\z..  tbe  existence  and  amount  of  damages, 
vere  not  competent  evidence. 

MeGenn  v.  Manhattan  S.  Co.  117  N.  Y.  219; 
Awn/  V.  HfU  York  Gent.  A  B.  S.  R.  Co.  131 
N,  Y.  81.  See  also  Morelumte  v.  Mathete*,  2 
K.  y.  614;  Clark  t.  Baird.  9  N.  Y.  IBS;  Van 
Detuen  v.  Timiig,  29  N.  Y.  9;  MeOregor  t. 
Brown.  10  N.  Y.  114;  Manly  v.  BladU.  29  N. 
T,  848;  Teerpenning  v.  Com  Exch.  Int.  Co.  48 
N.  Y.  379:  Qretn  ».  ftani,  48  N.  Y.  869;  Fan 
Zandt  T.  MuL  Ben.  L.  In»-  Co.  6fi  N.  Y.  )69; 
Ferfmmn  v.  EiMdl.  97  N.  Y.  507;  Waktman 
».  WAerier  <«  W.  MJg.  Co.  2  Cent.  Rep.  180, 
101  N.  Y.  205;  BttA  v.  MeConneU,  3  Cent.  Hep. 
747,  101  N.  Y.  370;  Van  WyckUn  7.  Brooklyn. 
118  N.  Y.  424;  Peot^  y.  Kemmler.  7  L.  R.  A. 
71B,  119  N.  Y.  580;  Fiih  v.  Dodge,  4  Denlo. 
Sll:  Lamoura  v.  Caryl,  Id.  870;  2/orman  v. 
Weili,  IT  Wend.  188;  Lineoln  v.  Saratoga  it 
8.  B.  Cb.  28  Wend.  436;  SvnAamT.  Bimmom, 
S  Hill.  009;  Paige  r.  Batard,  5  UUl.  608;  QiU* 
V.  (/Toole,  4  Barb.  201;  Cook  v.  Brotkmty.  21 
Barb.  881;  Simmu  t.  Uoni^n;  29  Barb.  419; 
ULa  A. 

See  also  14  L.  R.  A.  673. 


Biehardton  t.  Northntp.  66  Barb.  85;  Thomp- 
ton  V.  Die/e/iart,  66  Barb.  604;  J>vffv.  lyoT^ 
1  E.  D.  Smttb.  5S6:  Bvdton  v.  Caryl,  2  Tbomp. 
&  C.  245;  Baikard  v.  Babaxk,  27  How.  Pr. 
891;  Newton  v.  Fordham,  7  Hua,  58;  Fleming 
T.  Ddaaart  AH.  Oaned  Go.  8  Hun.  858;  %A«r. 
merhomy.  Tyler,  11  Huq,  549;  tU  New  York, 
L.  AW.  R.  Co.  27  Hun,  161;  Be  New  Yerlc, 
W.  8.  A  B.  B.  Go.  ^  Hun.  609;  Vai.  Wiwmgr 
T.  New  York  Gemtnt  Co.  86  Hun,  552;  ilaneh 
T.  New  7<rrk,  L.AW.B.C0.VI  M.  Y.  8.  R, 
401;  Be  New  York  Btee.  B.  &.  85  N.  Y.  8.B. 
944;  ThoTnpton  t.  Manhattan  Elan.  B.  Co.  29 
N.  Y.  S.  K  720;  MaUom  y.  Metropolitan  Blet. 
B.  Oo.  88  N.  Y.  S.  R.  741;  Wiehita  A  W.  R. 
Go.  T.  Kvhn,  88  Eau.  104;  Btirlington  A  M. 
R  Co.  V.  Beeie,  14  Neb.  403;  Prouer  v.  tFaptl- 
I*  ttwnty.  18  Iowa,  827;  Chieago  A  A.  R.  Co, 
V.  Sm'nfflWd  <*  iV.  fF.  .a  «>.  67  la  142;  Cfa- 
luTtAut,  U.  V.  A  T.  B.  Co.  Y.  Gardner,  11  WesU 
Rep.  264.  45  Ohio  St  309;  BoanitiUe,  1.  dt  0. 
8.Z.  B.  Oo.Y.  FKtepatrick.  10  Ind.  120;  WhiU 
Y.  Stoner,  IS  Mo.  App.  540;  Bame*  v.  Brown- 
lee,  68  Ala.  ST7;  Thompton  y,  Pennmlvafiia  B. 
Co.  61  N.  J.  L.  43;  Oans  v.  NorOfleld.  88  Vt 
134;  Tinglef  y.  Providence,  8  R.  I.  498;  Brown 
Y.  FmMenee  *  &  a  0>.  12  R.  I.  288. 

It  may  be  conceded  that  the  current  of  au- 
tboii^  m  Maasacbusetts  is  in  favor  of  the  ad- 
misdon  of  tbe  opinions  of  witnesses  as  proof 
of  the  amount  of  damages  to  all  cases. 

ahatttiek  T.  Btotidtam  Braneh  R.G0.K  Allen, 
116;  Vandine  v.  Bwwe,  18  Met.  S88;  Swan  v. 
MidcUttex  Govnty.  101  Han.  ITS;  Tueker  y, 
MaitaehiuetU  Cent.  R  Go.  JIB  Mass.  640. 

But  the  decisions  are  not  uniform. 

Weeton  v.  WatKbum  Iran  Co.  18  Allen,  9S; 
Bvrt  V.  Wiggletaorth,  117  Mass.  802. 

ahaituek  V.  Btoneham  Braneh  R.  Co.,  tupra, 
has  been  followed  in  Uaine,  Minnesota,  and 
West  Virginia. 

TMetli  Y.  SaMnt,  16  Me.  288;  Portland  d 
R.  R  Oo.v.  Deering.  1  New  Eng.  Rep.  475, 
T8  He.  61;  LAmieke  v.  Bt.  Pavl,  B.  A  T.  P. 
R  Go.  19  Minn.  466;  Sherman  v.  BL  Paul.  M. 
A  M.  R  Oo.aO  Hinn.  ^T;  Ontffon  A  G.  R 
Go.  v.  Foreman,  24  W.  Va.  8T8. 

In  New  HampBblre.  Itliuoia.  and  WIscodsId 
the  decisions  are  conflicting  and  ancertaln, 


decisions  are  nnlform  to  the  effect  that  such 
evidence  should  l«  eicluded,  except  in  Texat 
A8f.L.R  Oo.  Y.  Kirby.  44  Ark.  106,  where 
there  is  a  dictum  to  the  contrarr.  In  Penna;!- 
vania  no  case  can  be  found  which  Is  in  point, 
White  Deer  Creek  Imp.  Oo.  v,  8a»»aman.  67 
Pa.  410,  really  turning  on  another  point  TtM 
same  is  true  of  ConnecUcnt. 

With  these  exceptions  it  Is  believed  that  ever; 
State  whose  decisions  are  Teearded  as  of  im- 
portance has  adopted  the  ruM  excluding  evi- 
dence ot  this  character. 

See  Alabama:  Montgomery  AW.  P.  R  Ot. 
V.  Vontr,  18  Ala.  186;  Alabatna  A  F.  R  Oo. 


soa 
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T.  BurketlfJS  Ala.  88;  Biimm  r.  BrovmUe,  08 
Ala.  277;   rounff  t.  Cvrelon,  87  AU.  787. 

Arkansas:  Pttrmm  v.  Wallace,  7  Ark.  382; 
/Andauer  v,  IXriaieor*  3^u<.  i.  /n».  Cto.  18 
Ark.  461;  St.  LouU,  A.  A  T.  B.  Co.  t.  Aridgr- 
K>n.  89  Ark.  167. 

Coliforoia:  CWiTu  t.  -Sullivan,  H  CaL  288; 
FTeming  V.  AZiect,  87  Cal.  338. 

Georgia:  Bntnav^ei tt  A.  R.  Oo.y.  MtLarm, 
ft  Qa.  646;  Oilbert  v.  CAerrv,  B7  G«.  128;  Oen- 
ftvi:  fi.  Co.  T.  *»n,  78  Ga.  705. 

nUnola:  mieaoo  /t  A.  R.  Co.  v.  Spriitfffttld 
A  N.  W.  R  Go.  m  m.  143;  Linn  v.  Siff^,  87 
m.  75;  Homer  v.  Koeh,  84  Dl.  408. 

Indiana:  EnanmiOe,  1.  A  0.  8.  L.  B,  Co.  r. 
FiUvatriek,  10  Ind.  120;  BalUmoit,  P.  AC.R. 

00.  T,  Jahjiton.  B9  Ind.  480:  OAto  A  U.  R.  Oo. 
T.  NieOm,  71  Ind.  871;  Tott  t.  Cowroji,  92 
Ind.  464. 

Iowa:  OdU^  r.  iJaiwiTwrf,  IS  Iowa,  487; 
Proutr  V.  W(ip«Ui>  Covniy,  18  Iowa,  827;  fitM- 
ttil  T.  fiurling^n,  80  Iowa,  262. 

Kansas:  BoberU  v.  Brown  Ommtji  Oomn.  21 
Kan.  247;  Pancmt  Water  Oo.  t.  Knapp,  88 
Ean.  752;  WieAito  <e  W.  B.  Oo.  v.  fuAn,  88 
Kan.  676;  OffatM,  0.  0.  A  G.  Q.  R.  Co.  t. 
Adolph,  41  Kan.  600;  Ot!av>a,  0.  0.  A  0.  G. 
B.  Co.  T.  FUher,  42  Kan.  676. 

Kentucky:  Mvldravgh't  n^,  G.AO.  7\tmp. 
Go.  V.  Maupin.  70  Ey.  101. 

Louisiana:  LiU*  v.  JV«w  Orieartt  Ganal  A 
Bkg.  Co.  11  Rob.  (La.)B2;  Hollands.  Oammett, 
6  La.  Anu.  70S. 

MiMoari:  BeUA  v.  Jftwjurt  fte.  R  Oo.  18 
Mo.  App.  80;IFfti(«T.  Slongr,  Id.  540;  flurtv. 
^  Louit,  1.  M.  A  3.  a.  Co.  18  Weat.  Rep. 
S88,  94  Ho.  255. 

Nebraska:  Fremont,  E.  A  M.  V.  R.  Go.  y. 
Whalm,\\l  Neb.  685;  BuHingUm  A M.  B.  Oo. 
r.SchlvnU,  14 Neb.  421;  Burlington  A M.  B. Co. 
T.  Bedx,  Id,  468;  Omaha  t.  Kramer,  26  Neb. 
489. 

New  Bampehtre:  BoeAeeter  t.  O^ater,  8  N. 
B.  849;  Feterbonmgh  y.  Jaffreu,  6  N.  H.  482; 
Beard  v.Eirk.  UN.  B.  897;  Soittr.  JUoullon. 
21  N.  B.  Ai6;  OoneordR.  Co.  t.  fifmsty,  28N. 
H.  287. 

New  Jeraej?  Thompton  t.  Ftnnij/twmia  B. 
Cb.  5lN.  J.  L.  43.  ^'-     ■ 

Oblo:  .dtlontii! AO.W.  B.  Or.  v.  CampMl, 
4  Oliio  St.  688;  OUt^nd  A  P.  B.  Oo.  t.  &ll,  6 
Oblo  St.  668:  Powen  t.  Satelton  A  L.  R.  Co. 
88  OMo  St4320;  OMumdcu,  H.  V.  A  T.  R.  Oo. 
T.  Gardner,  11  West  B«p.  964,  4S  Oblo  Bt 
809. 

Rhode  Island:  Tinglag  ▼.  iViwubTuw,  8  R. 
L  498;  Broan  t.  AwMdmw  ct  &  A  Cb.  IS  R 

1.  28a 

TezBs:  fisuftim  A  T.  0.  P.  Oo.  t.  Bv.rke,  65 
Tex.  328;  Qainenilk,  H.  AW.  B.  Oo.  y.  Btai, 
9  L.  R.  A.  298.  78  Tex.  1S9. 

Vermont:  Orane  v.  Ifarthfidd,  88  Vt.  124; 
BainY.  Cuthman.  80  TL  848. 

Wiaconalo:  Farrandv.  OlUeago  A N.W.  R. 
Oo.  21  Wis.  485;  Ohurch  i.  Milaaukee,  81  Wis. 
618;  Ohurchili  y.  Price.  44  Wis.  640. 

Reasons  for  tbe  exclusion  of  the  evidence: 

(1)  It  encroaches  upon  tbe  functions  of  the 
faiY  or  otber  appointed  Iriere  of  fact. 

Fan  Deueen  v.  Ttmiu,  39  N,  T,  9;  Van 
ZandtY.Mul.Biin.L.Ija.Co.  55  N.T.  169;  Awry 
Y.  New  Tork  CenL  A  S.  R  B.  Ch.  131  S.Y. 
81;  Fith  Y. Lodge,  4Denio,811i  Cook y.  Brook- 
18L.il  A. 


leay,  21  Barb.  SSI;  Simoni  y.  Monier,  E9  Barb, 
4]0;  Lineoln  v.  Saratoga  AS.  S.  Co.  23  Wend. 
435;  Flaning  t.  Delaware  A  S.  Canal  Go.  8 
Bun,  858;  Eudeon  y.  Oaryl,  2  Thomp,  &  C. 
245;  RawA  y.  New  York,  L.  AW.B.  Co.  17 
N.  Y.  S.  R.  401;  Malcolm  y.  Metropotitan  EUt. 
R.  Co.  86  N.  T.  8.  R.  741;  Wiehita  A  W.  B.  Go. 
T.  Kuhn,  88  Kan.  675;  I'roMer  v.  Wapello  Otan- 
ty.  18  Iowa,  827;  Golvmimt.K  V.  £  T  R.  Co. 
Y.  Gardner,  11  West.  Rep.  364, 45  Ohio  St  809: 
Chdooffo  AA.B.  Co.  y.  SpHngfield  A  N.W.  B. 
Oo.  87  111.  142;  Bamei  r.  Broamlee,  88  Ala, 
277. 

(5)  It  violates  the  rale  that  opinion  evidence 
shall  be  received  only  in  cases  of  necessity. 

MHvavkee  A  8t.  P.  R.  Go.  v.  EeUogg.  94  U. 
S.  469,  24  L.  ed.  256;  CarlerY.  Bodim,  SBurr. 
1918;  Teervenning  y.  Oom  Bxek.  Int.  Co.  48 
N.  T.  2TO;  Beea  t.  MeCenndi,  3  Cent.  Rep, 
747,  101  N.  T.  270:  Van  Wyeklenr.  Brooldm, 
118  N.  Y.  424;  Dolittte  y.  Sddn.  7  Barb.  74 

(8)  It  iOTOlvea  a  conclusion  of  tbe  witnesa 
upon  a  matter  of  law  at  to  the  measure  of 
damaees. 

lUtiiardeon  y.  Norlhrvp,  66  Barb.  85;  Be 
New  York,  W.  3.  A  B.  R.  Go.  SB  Hun.  609; 
Whiter.  Sloner,  18  Mo.  App.  640;  Roe/talfr  A 
a.  B.  Co.  Y.  Budlong,  10  How.  Pr.  389;  Deeier 
Y.  Myen,  81  How.  Pr.  872. 

(4)  The  formation  of  such  conclusions  doea 
not  appertain  to  any  science,  art,  trade,  or  oo- 
capaiion  known  to  mankind. 

nrgueon  y.  SuNkU,  97  N.  T.  607;  Van 
Wpfklen  Y.  Brooktgn,  rupra;  JHff  y.  Lf/oh,  1 
G.  D.  Smith,  586;  TAompton  y.  PUitMilvania 
R  Co.  51  N.  J.  L.  42. 

(6)  The  matter  is  one  upon  which  judf^ea 
and  jurors  are  as  competent  to  pass  as  any  wlc- 
□ees.  when  the  necessary  facts  as  to  values  and 
counea  of  values  are  placed  before  them. 

Fergueon  y.  SiMell,  Rsedv.  MeGonnell,  and 
TAompeon  v.  Pennmlvania  R  Go.  ntpra/ 
Orane  y.  Northfitld,  88  Yt.  124. 

(6)  Such  conclusions  are  conjectural  and  can 
have  no  certain  or  definite  basis  of  fact 

Mardy  v.  Sehultt,  39  N.  Y.  846;  Wakeman 
V.  Wheeler  A  W.  Mfg.  Co.  3  Cent  Hen.  180, 
101  N.  Y.  805;  Lamoure  y.  Oaryl,  4  Denio, 
870;  Lineoln  v.  Saratoga  AS.  B.Uo.ia  Wend. 
425:  Thomprnm  v.  Manhattan  B.  Oo.  29  N.  T. 
S.  R.720. 

(7)  The  admission  otsach  evidence  tends  to 
Inducean  omisdon  to  prove  tbefocta  necessary 
for  an  independent  and  intellisent  dedsion  of 
the  question  of  damacn;. 

MorthouM  V.  Mathem,  9  N.  T.  614:  Aterg 
V.  Nea  Tork  Oent.  AH.B.B.  Oo.  131  N.Y.  81; 
Paige  v.  Hazard,  6  Bill.  808;  GOet  v.  ffToOe, 
4  Barb.  361;  NmctonY.  FordAan,  7  Bnn,  68. 

(8)  Such  evidence  cannot  be  tested  or  contra- 
dicted by  proof  of  facts. 

Cook  Y.  Brockway.  81  Barb.  881;  Ferguson  y. 
HulbeU,  97N.  Y.  507;  BeNewTork  EUv.  R.  Oo. 
85  N.  T.  8.  R.  944. . 

(9)  Such  evidence  affords  an  ample  Held  for 
bins  and  corruption,  and  ia  contrary  to  tbe  pol- 
icy of  the  law. 

TYaeey  Peerage  Com,  10  Clark  &F.  1S4;  Per- 
guKM  V,  Eubdell.  97  N.  Y.  507;  Wakeman  v. 
Wheeler  A  W.  Mfg.  Cii.  2Cent  Rep.  180,  101  N. 
Y.  305;  Beed  Y.  JfeConnell,  2  Cent.  Rep.  747. 
101  N.  Y.  270;  People  v.  ^mmler.  119  N.  Y. 
580,  7L.  R.  A.  716;  BeNew  York  Eleo.  R.  Co. 
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Mupra;  BeantmUe,  J.  tt  0.  8.  L.  R.  Co.  t.  Fiit- 
fotriek,  10  Ind.  120. 

Mr.  Henrj  H.  M»ii,  witb  Meur».  A.  P. 
*  W.  Han,  for  respoDdent: 

The  CYidence  of  eipert  witnesses  WM  com- 
petent as  to  the  dtminutioQ  of  fee  and  rental 

Oark  T.  BaM,  9  N.  T.  188;  PeopU'r.  Me- 
Cartky,  3  Cent  Rep.  888,  103  N.  7.  089; 
Ertimm  t.  BeaA,  96  N.  Y.  407;  Scehater  <£  3. 
R.  Co.  Y.  B-mong.  10  How.  Pr.  389;  Bt  Boeh- 
etler.  40  Hun,  588;  Kenktle  v.  Manhattan  R. 
Go.  05  Hna.  898;  Vand«nburgh  y.  Botttm  A  A. 
R.  Co.  21  N.  y.  Week.  Dl^.  474;  ffinev.  New 
York  EUv.  R  Co.  W  Hun,  Z9S;  B«d  v.  Borne, 
W.  &  O.  R.  Co.  48  Hun,  231;  SAautv.  Oharta- 
tovn.  2  Gray,  lOT;  Shattuek  t.  SUmeham  Branch 
R.  Co.  Q  Allen,  118;  Suian  v.  Midglemx  County, 
101  Mass.  178;  Know  t.  Bo»U>n  A  M.  R.  Co.  66 
He.  280;  WhiU  DterOreek  Imp.  Co.  t.  Samaman, 
67  Pa.  416;  Oartet  v.  Thuriton.  58  S.  H.  104; 
Bigafoot  t.  Minneapoliu,  L.  A  M.  R.  Co.  86  Am. 
A  Enif.  R.  R.  Cas.  67S;  Portland  A  R.  R.  Go. 
T.  Deering,  78  Me.  81,  23  Am.  &  En^.  R.  R. 
Cas.  61;  7o»l  v.  (bnry,  B2  Ind.  460;  Goiena  A 
8.W.RC0.  V.  Bailam,  73  ni.  494;  &iM»- 
JvTp  iC  a  R  Oa.  V.  HevTv,  79  Dl.  2S0;  Chi- 
cago T.  McDonough.  112  111.  85;  CWm«  v.  St. 
Pavt  A  0.  R.  Co.  19  HIdd.  288;  Sherman  v. 
St.  Paul.  M.  AM.  R.  Co.  30  Minn.  227;  Leh- 
mieke  t.  St.  Paul,  S.  A  T.  F.  R  Co.  19  Minn, 
4«4;  Snyder  v.  Weitem  U.  R.  Co.  25  Wis,  60; 
TOephoM  TeUg.  Co.  t.  R»-kt.  3  Tes.  C.  C. 
(j  885;  Tata*  A  St.  L.  R  Co.  v.  Kirby,  U  Ark. 
I(B;  Orafton  A  0.  R  Co.  v.  Foreman.  24  W. 
Va.  678. 


I,  J.,  delivered  the  oplalon  of  the 
court; 

The  principal  queslioQ  in  tbia  case  is  in  re- 
gard to  the  admi93ibll[ty  of  the  opinions  of 
experts  In  reference  to  the  amount  of  dama 
sustained  by  the  plainlifl  by  reason  of  Injury 
to  his  easements  of  light,  air,  and  access  to  h& 

?roperty  in  Third  Avenue,  fn  the  City  of  New 
'ork,  cansed  by  the  huildine  and  operation  of 
the  defendants  railroad.  Ae  the  question  Is 
one  of  considerable  imporlaoce,  and  arises  In 
each  one  of  this  class  of  cases,  and  as  tbe  num- 
ber of  such  cases  tried  and  to  be  tried  is,  as 
we  understand,  very  large,  a  critical  examina- 
Uon  of  the  question  is  called  Cor.  It  will  be 
well  to  Iiave  a  clear  view  of  the  fads  existing 
at  the  time  that  the  questions  in  controversy 
were  put  to  the  witness,  so  that  we  may  deter- 
mine understandingly  ^le  precise  point  in  1b- 

It  appears  that  tbe  plaintiff.  In  November, 
1853,  became  tbe  owner  In  fee  of  tbe  premises 
in  question,  which  consisted  originally  of  six 
lots  on  tbs  east  side  of  Third  Avenne  and 
on  the  sonth  side  of  Ninety  ninth  Street,  but 
the  plaintiff  subsequently  sold  some,  leaving 
himself  with  a  frontage  of  about  100  feet  on 
Third  Avenue,  and  about  110  feet  in  depth. 
These  lota  coat  the  plaintiff  about  fSOO  apiece 
at  the  time  he  parcbased  them;  at  which  time 
they  were  vacant,  and  they  so  remained  un- 
til 1805,  when  the  plaintiff  leased  tbem  for 
$150  pel  yesT.  The  tenant  erected  a  house 
upon  the  corner  lot,  with  a  stable,  which  build- 


the  lots  remained  vacant  until  1881.  In  tha 
meantime  the  plBintlif  filled  tbem  in,  and 
graded  tbem.  Before  fllltog  in,  tbe  premises 
tormed  a  portion  of  a  marsh  or  swamp  over 
which  the  tide  ebbed  and  flowed.  In  1^1  the 
plaintiff  sold  these  tots  under  a  contract  for 
(40,000,  and  tbe  purcbaser  commenced  tba 
erection  thereon  of  the  present  buildings,  five 
In  number,  four  of  which  front  on  Tbira  Ave- 
nue and  the  fifth  on  Ninety-ninth  Street,  each 
house  belQR  four  stories  bijfb,  constructed  of 
brick  with  brown-stone  trimminEs.  Tlie  build- 
ings are  about  forty-aeven  feet  front  elevation 
and  sizty-five  feet  deep,  and  cost  about  ( 11 ,000 
each.  The  purchaser  had  tbem  substantially 
inclosed  and  tbe  plastering  nearly  completed 
in  tbe  spring  of  1S88,  when  tbe  plaintiff  fot«- 
closed  his  liens  thereon  and  took  them  from 
him,  and  completed  tbem,  so  that  tbey  were 
ready  for  occupancy  in  the  fall  of  the  jeai 
1388.  Since  the  month  of  October,  1888,  the 
buildings  have  been  leased  to  tenants,  and 
the  rents  actually  collected  from  tbe  Third 
Avenne  buildings  from  January  1,  1884,  to 
January  1,  1889,  have  been  from  one  house 
aod  lot.  |7,058;  from  the  second,  $6,128.11; 
from  the  third,  $7,554.60;  and  from  the  fourth, 
$7,541.66.  Tbe  defendants'  railroad  was  con- 
structed In  Third  Avenue  In  front  of  plain  tiff 'a 
lots  Id  the  year  1878,  and  was  pnt  in  operation 
in  December  of  that  year.  The  plaintiff  in  bit 
complaint  alleged  that  the  building  of  the  rail- 
road was  unlawful,  and  that  the  unlawful  cod- 
Btructlon  thereof  interfered  with  bis  access  to 
hie  premises,  and  impaired  his  easement  in  tho 
street  or  avenne  bv  depriving  him  of  a  large 
portion  of  light  ana  air,  and  of  facility  of  acce» 
to  them,  in  the  amount  of  $7G,000,  and  that 
by  reason  of  tbe  maintaining  and  opeiBition 
and  managing  of  defendants'  railways  the  value 
and  the  use  and  enjoyment  of  his  premises,  be 
alleged,  had  been  depreciated  and  diminished 
to  the  amount  of  $5,000  per  annum.  He  de- 
manded Judgment  against  the  defendants,  re- 
straining them  from  operating  their  road 
Ibrough  Third  Avenue  in  front  of  bis  premises, 
and  also  from  continuing  the  unlawful  acta 
set  forth  In  bis  complaint;  and  be  asked  that 
tbe  damages  he  had  sustained  down  to  the 
commencement  and  during  the  pendency  of 
this  action  be  adjusted  by  the  court,  and  that 
he  might  have  ludgrocnt  therefor  against  the 
defendants,  and  each  of  them,  aod  that  he 
might  have  such  other  relief  as  should  be  just 
and  equitable.  The  defendants  joined  issue 
with  the  plaintiff  In  regard  to  many  of  his 
allegations,  and  setup  that  tbe  defendants  were 
organized  under  the  laws  of  the  State  of  New 
Tork,  granting  tbem  tbe  right  to  use  the  street 
in  question  for  the  purpose  of  building  their 
railroad,  and  that  they  had  built  it  and  equip- 
ped it,  and  used  and  operated  It,  under  sucd 
Acts  of  the  Legislature,  and  in  the  moat  care- 
ful and  skillful  manner  in  which  It  was  poa- 
aible  to  construct,  use,  and  operate  the  same 
in  tbe  street  mentioned  In  tbe  complaint. 

Upon  the  trial  of  the  action  the  plaintiff  was 
a  witness,  and  after  slating  the  condition  of 
the  premises,  and  tbe  fact  tliat  he  had  erected 
or  caused  to  be  erected  buildings  upon  them  at 
an  expense  of  about  $11,000  each,  be  said  that 
he  had  offered  the  whole  premises  for  sale,  In- 
cluding tbe   bouae  on  Ninety-ninth  Street, 


Hbt  Tobs  Coui»  or  Apfsaia 


■bont  two  veoTB  prevloiu,  whtcb  would  bave 
been  In  the  fall  of  1887,  for  the  sum  of  |105  - 
000,  and  that  Id  bis  judgment  that  wu  a  fair 
I»1oe  for  tbem.  Here  is  certainly  a  very  large 
appreciation  In  valae  ovei  the  original  coet. 
would  it  have  been  aa  much  if  the  railroad 
had  not  been  built!  It  wili  be  seen  that  tbe 
pieaent  buildings  were  not  erected  nntll  aome 
two  yean  after  tbe  building  of  tbe  road  had 
been  completed,  and  tbe  operation  thereof 
oommenced.  Whether  the  value  of  tbe  prop- 
ett;  would  have  been  still  greater  without  the 
road  than  it  now  ia  with  it,  waa  the  fact  to  be 
fonnd  by  tbe  court. 

Upon  tlie  trial  a  witness  waa  called  on  be- 
baU  of  tbe  plalutifF,  and  testified  that  be  was 
a  leal-eetate  broker,  and  had  carried  <hi  that 
occupation  in  the  Clt;  of  New  York  for  28 
years;  bis  tiaoiwctionB  had  extended  through- 
out  Uie  whole  dtv,  and  bad  InvoWed  both  leas- 
ing and  sellingi  tnat  he  knew  the  property  In 
oration,  and  was  familiar  with  Ute  value  of 
that  property,  and  of  the  pcoperQr  in  the  ndgh- 


the  property  with  a  view  of  seeinit  what  tbe 
physical  effects  to  the  abutting  property  were, 
produced  by  the  railroad  and  its  trains,  com- 
mencing: St  least  six  montlis  ago,  on  four  or 
Ave  di^rent  occasions;  that  he  had  given  spe- 
cial attention  to  the  eSect  upon  abumog  prop- 
erty produced  by  the  elevated  railraad,  and 


bU  bualness  to  be  fainlliar  not  ooly  with  tbe 
■elllDg  but  the  rental  values  of  property  along 
ThircT  A.veDue  since  tbe  railroad  came  there; 
that  he  had  Informed  himself  about  such  trans- 
actions, not  only  in  reference  to  this  properly, 
but  other  property;  that,  eo  far  as  experience 
from  personal  transactions  was  concerned,  be 
had  none  In  that  vicinity  since  the  building  of 
the  railroad,  in  renciug  or  In  selling;  that  he 
bad  been  engaged  by  property  owners  for  the 
last  three  years  to  make  examinations  and  tes- 
tify as  an  expert  witness,  and  It  bad  been  a 
eoDslderabte  part  of  his  business,  and  iu  every 
case  In  which  he  had  testified  he  had  testified 
against  the  Railroad  Company;  that  he  was 
paid  $100  to  come  and  give  these  opinions;  he 
did  not  know  but  that  the  property  at  the  up- 
per end  of  Tbiid  Avenue  bad  been  benefited 
to  some  extent;  bis  opinion  was  that  rapid 
transit  had  helped  Harlem;  that  the  building 
up  of  the  upper  end  of  Harlem  bad  been  due 
to  the  growtb  and  filling  up  of  aJl  the  cross- 
streets;  that  tbe  growth  and  filling  np  of  the 
cross-streets  bad  been  doe  to  the  rapid  transit 
afforded  by  the  elevated  raibtjad  in  largo  part. 
The  following  question  waa  put  to  him:  "To 
what  extent,  If  at  all,  in  your  judgment,  is  the 
value  of  Mr.  Roberts'  four  buildings  on  the 
Third  Avenue— excluding  from  coneideration 
Uie  house  on  QQtb  Street— to  what  extent,  in 

Sour  Judgment,  la  the  value  of  that  property 
amaged,  if  at  all,  by  tbe  presence  of  tbe 
structure  and  the  running  of  the  trainaf"  Un- 
der objection  and  eicepiion  the  answer  was 
Sermitled,  and  tbe  witness  staled  that  tbe 
imlnution  extended  from  about  (110,000  to 
$80,000,  including  the  loss  to  (he  fee  value 
dmply.  The  court  then  said:  "That  Is,  you 
18L.R.A. 


Avenue  i 

"Tes,  sir,"  CSourt:  "And  that  they  would  ba 
worth  (110,000  if  the  structure  end  road  were 
nottherer  Witness:  "Tea,  sir,"  Question: 
"What  do  you  estimate  the  rental  value  of  the 

{roperly  to  be,  the  railroad  not  being  thereT 
refer  to  the  Third  Avenue  front  only." 
Same  oblection  and-  exception.  Answer: 
■■»90,000.*^  Q.  "And  with  the  railroad  therer 
A.  "(6,400;  as  collectible  renis,  I  mean." 

Upon  this  appeal,  tbe  queatioa  is:  Were 
these  obiections  of  the  defendant  properiy 
overrulea?  By  resorting  to  a  court  of  equity, 
and  seeking  the  aid  of  such  court  lo  prevent 
tbe  operaiioQ  of  tbe  defendant's  road  until  sil 
his  damages  consequent  upon  tbe  illegal  con- 
struction of  its  r(«d  In  front  of  bis  premise* 
have  been  paid  once  for  all,  the  plaintiff  baa 
brought  before  the  court  the  question.  What 
were  the  damages  to  the  fee  of  tbe  premises 
owned  by  him,  consequent  upon  this  wrong- 
ful act  d  the  defeodantf  The  amount  of 
damages  tbns  caused  to  plaintlfTs  fee  is  tbe 
precise  queeticm  which  tbe  court  or  jury  must 
determine,  and  for  such  amount  the  court 
gives  Judgment,  upon  oondiUoo  of  the  plaln- 
tifl  executing  a  deed  to  tbe  defendant  of  the 
property  wrongfully  taken  or  Interfered  with 

The  first  question  asked  of  this  witness,  to 
which  exception  ia  taken,  as  above  noted,  calls 
for  his  opinion  as  lo  the  amount  of  sucb  dam- 
age; and  the  second  question  Is  of  substau- 
'    'ly  the  same  nature,  except  that  It  refers  to 


dedsion.  To  permit  it  to  be  asked  and  an- 
swered Is,  beyond  all  questiou,  aniinst  the 
fteat  mass  of  authority  in  this  and  otner  Slates. 
It  is  now  asked  that  Inis  court,  in  viewof  the 
alleged  abnormal  character  of  the  litlgatlona 
growiag  up  in  the  City  of  New  York  over  the 
erection  and  operation  of  these  elevated  rail- 
roads, shall  sanction  in  regard  to  Ibem  a  de- 
parture from  well  established  rules  of  law 
touching  tbe  admlsdon  of  expert  evidence. 
It  seems  to  me  that  ueither  tbe  nature  nor  tbe 
extent  of  the  litigation  affords  the  slightest 
justification  for  aiich  departure.  Expert  evi- 
dence, so  called,  or  in  other  words  evidence 
of  tbe  mere  opinion  of  witnesses,  has  been 
used  to  such  an  extent  that  tbe  evidence  given 
by  them  has  come  to  be  looked  upon  with 
great  suspicion  by  both  courts  and  juries;  and 
the  fact  has  become  very  plain  that  ia  any 
case  where  opinion  evidence  Is  admissible  the 
particular  kind  of  an  opinion  desired  by  any 
parly  to  the  luvestlgation  can  be  readily  pro- 
cured by  paying  the  market  price  therefor. 
We  have  said  lately  that  the  rules  admitting 
the  opinioos  of  experts  should  not  be  unneces- 
sarily extended,  because  experience  has  shown 
that  it  Is  much  safer  to  confine  the  testimony 
of  witnesses  to  facts,  in  all  cases  where  that  u 
practicable,  and  leave  the  jury  to  eierciaa 
tboir  judgment  and  experience  on  tbe  facts 
proved.  As  is  stated  by  Earl,  /.,  iu  FtrgutoK 
V.  HumeU,  87  N.  T.  SOT:  "It  is  generally 
safer  to  take  the  judgments  of  unskilled  jui^ 
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on  tban  the  oplnloiu  of  bind  sod  geoenllj 
Llaaed  experta."  It  Is  the  geoeial  rale  that 
testimon;  aboatd  coDsiit  of  fact*  uk)  not  opln- 
toos.uid  tbe  admiaiioiiof  opinloiu  fonns  an  ez- 
ceptioD  totbatgenerslnile.  Jfi*.  •TvrtfM  Cowen 
eaid.  Id  speaking  of  the  oplniona  of  wltneawa 
«•  to  the  then  present  value  of  ml  estate,  llut 
the;  were  barely  admladble,  aod  that  to  re- 
ceive them  at  ail  was  a  depiartuie  ftom  the 
geoerH.]  rate  of  evidence,  and  that  judges  who 
preside  at  nw  pritu  soroellniea  have  reuoD 
to  regret  that  they  should  in  pracdoe  form  an 
«zceprioii.  He  xefetred  to  ttoehater  v.  Oka- 
Ur,  8  K.  H.  848,  8«4-«M.  where  the  coutt  m- 
fused  to  receive  the  opinions  of  witnesses  as  to 
ibe  value  of  land,  even  from  those  skilled  In 
the  market  Th^  said  the  )aDd  must  be  de- 
■[rrlbed;  and  Ibe  Jnrj  must  then  Judge  from 
facia.  See  Be  Pearl  Btrttt,  19  Wend.  654.  I 
refer  to  this,  not  for  the  porpoae  of  throwing 
anj  doubt  upon  tbe  sdmisslbllitj  of  expert 
evidence  upon  Uie  question  of  the  past  or 
present  value  of  real  esbUe,  where  the  witnesa 
is  sbowQ  lo  be  competent  to  give  an  oplniou 
thereon,— that  has  been  dedded  years  ago  b^ 
this  court,  and  has  been  oontlnuotul;  ap- 
proved since  that  time  (see  Clork  v.  Baird,  B 
N.  Y.  183);  but  I  cite  it  for  the  pnrpcM  of 
showing  the  opinioa  of  learned  Jndgee  re- 
garding evidence  of  this  kind  when  it  first 


here  is  whether  this  Is  one  of  (hose 
which  the  testlmonj  Isallowable. 

The  precise  question  has  been  decided  by 
this  court  sa  Utely  as  117  N.  T.  SU,  and  In 
MfOtan  V.  Xanhattan  B.  Oo.  The  question 
there  asked  was,  "What  would  have  been  the 
fair  rental  value  in  the  years  1879,  1880.  and 
1881,  if  the  railroad  had  not  been  buUtf  and 
we  decided  1^  to  be  improper.  It  was  so 
held  because  It  la  merely  speculative,  and 
It  is  speculative  upon  the  very  question  and 
upon  tbe  only  question  which  the  court 


that  vezy  subject  Some  criticism  has  been 
made  In  reaard  to  that  case  by  tbe  learned 
counsel  for  the  pleintiff  herein,  and  we  are 
asked  subatantlauy  to  review  it,  and  to  reverse 
our  decision  therein.  We  hare  carefully  con- 
^deced  the  arguments  of  counsel  on  both  sldea, 
and  have  again  looked  through  the  cases  de- 
cided in  this  court  upon  tbe  aubject,  and  we 
are  unable  to  see  that  there  baa  been  any  error 
in  the  MeVean  Com,  but  on  the  contrary  we 
think  it  is  In  strict  eonforraity  with  the  law  as 
heretofore  laid  down  by  Ih^  court. 

I  shall  refer  to  but  a  few  of  tbe  cases  cited 
by  tbe  appellant  heiein  to  sustain  hit  claim 
that  the  court  below  erred  in  admitting  tbe 
question  in  oontroveray.  Tfaev  are  all  con- 
tained in  bis  fery  voluminous  orief  upon  the 
subject,  submitted  to  as,  snd  out  of  them  the 
following  are  all  that  I  deem  it  necessary  to 
comment  upon.  MoreAoutg  v.  Mathewt,  2  N. 
T.  614,  was  an  action  brought  by  the  plaintift 
10  recover  damages  for  a  hreacn  of  contract 
by  the  defendant  in  not  feeding  lo  the  plaln- 
tiffs  cattle  as  good  hay  as  had  been  agreed 
Dpon.  Tbe  plalotifT  asked  a  wilnesa  what 
damage  had  occurred  in  consequence  of  feed- 
ing the  cattle  upon  the  bay  In  queation  inalead 
13  L  R.  A. 


of  that  agreed  upon, 
witness  answered,  and 
the  damage  would  be  $50.  This  court  "i 
versed  tbe  Judgment  on  the  ground  that  tbe 
evidence  had  beec  erroneouslv  admitted,  and 
slated  that  tbe  question  called  almply  for  itie 
opinion  of  the  wlinesa  as  to  the  amount  of 
damage  sustained  l)y  the  plaintiff.  Van 
Dmten  v.  Young,  39  IS.  T,  9,  was  an  action 
under  Ibe  Revised  Statutes  to  ici^over  treble 
damages  for  cutting  trees  on  a  certain  piece  of 
land  owned  by  tbe  plaintiffs  who  were  remain* 
denoen  subject  to  a  life  estate.  A  witness 
was  asked,  "Wbat,  la  your  opinion,  is  tbe 
difference  in  value  of  the  farm  by  the  removal 
of  the  timber?"  and  alao,  "Would  the  farm  be 
worth  more  or  less  with  the  timber  cut  off?" 
Davies.  J.,  held  that  tbe  questions  were  objec- 
tionable as  calling  for  a  speculative  opinltnt 
and  not  for  facta,  and  referred  to  MeOngor  v. 
Brown,  10  N.  T.  114;  aud  Hullln,  Ji,  said: 
"It  was  unqueationablv  competent  for  the 
witness  to  give  bia  opinion  as  to  the  value  of 
tbe  farm  with  tbe  timber  on,  and  Its  value 
after  it  was  taken  off.  Tbe  difference  be- 
tween tbe  two  ma;  be  the  damaftes,  and,  in 
cases  where  the  damages  are  arrived  at  br 
merely  subtracting  one  sum  from  another,  ft 
may  seem  to  be  refining  overmuch  to  refuse 
tbe  witness  tbe  right  to  make  the  subtraction 
himself,  and  declare  the  result;  for  this  la 
whst  be  la  called  on  to  do  when  asked  to  ^ve 
hia  opinion  as  lo  the  amount  of  damages." 
The  learned  Judge  was  speaking  of  a  case 
where  the  witness  knew  the  farm  in  question, 
knew  It  when  the  ttmber  was  on  It,  and  knew 
what  ita  value  then  was,  and,  the  timber  hav- 
ing been  cut  off,  be  knew  what  the  value  of 
the  land  was  with  tbe  timber  thus  cut  off; 
and,  (n  a  case  where  tbe  difference  between 
the  two  would  be  the  legal  damages,  It  does 
not  even  then  follow  Ihat  a  witoeaa  may  be 
asked  the  bald  queetjoo,  "What  amouni  of 
damages  had  the  plaintiff  sustainedT"  The 
reason  Is  that  tbe  rule  of  damagee  is  a  question 
of  law,  and  the  witness  upon  aucb  a  question 
migbt  adopt  a  rule  of  his  own,  and  bold  the 
de^ndant  responsible  beyond  the  legal  meaa- 
UK.  In  Mardv  v.  BhtUU,  29  N.  T.  84«,  the 
court,  per  Denlo,  J,,  held  that  awltneas  coold 
not  be  allowed  to  state  his  opinion  of  the 
amount  of  damagee.  That  was  in  an  action 
for  damages  for  raising  a  dam  so  as  to  over- 
flow tbe  pTaintlff's  house.  Tbe  learoed  judge 
satd  the  witness  could  describe  the  character 
of  the  overflow  and  Its  effect,  and  then  tt 
would  be  for  tbe  Jury  to  estimate  tbe  damages; 
that  what  was  offered  wasin  substance  an  opin- 
ion as  to  the  amountof  the  damages  which  the 
plaintiff  had  sustained  by  the  wrongful  act  of 
tbe  defendant.  Tbla  court.  In  Qrtmi  v.  Plank, 
48  N.  Y.  689,  In  an  action  of  replevin  for  a 
canal  boat,  reversed  a  judgment  for  the  plaio- 
tiff  where  the  witness  had  been  asked  to  state 
tbe  damages  for  taking  and  withholding  tbe 
boat  during  the  time  the  defendant  had  it.  In 
Ftrguaen  v.  Mubbetl,  tupra,  which  was  an 
action  for  damages  for  a  fire  claimed  lo  have 
been  negligently  set,  from  which  the  plaintiff 
sustained  damage  to  his  land,  a  farmer  was 
called  aa  a  witness  for  defendant,  and  asked 
the  question :  "  What  do  you  say  aa  to  whether 
it  was  a  proper  time  or  not  to  burn  a  fallow?" 
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The  teatimoDy  wu  said  to  bave  been  errone- 
OUBlv  admitted.  Id  Fan  H'yaUfR  v.  Brooklyn, 
118  N.  Y.  434,  the  question  of  the  admissibility 
of  expert  evideDce  is  diBciused,  and  beld  to  be 
allowable  only  whea,  from  tbe  nature  of  the 
case,  the  facta  caonot  be  stated  or  described  to 
tbe  jury  in  sucb  a  manner  aa  to  enable  Ibem  lo 
form  a  correct  Judgment  thereon,  and  oo  bet- 
ter evidence  than  such  opiaioDB  is  attainable. 
In  At>erj/  v.  New  York  Cent.  &  H.  B.  B.  Oo., 
121  N.  T.  31,  which  nas  an  action  foi  dam- 
ages on  account  of  the  violation  of  a  covenant 
to  keep  a  proper  opening  from  the  defendant's 


depot  yard,  opposite  the  plaiotifr'a  hotel,  the 

Elslntlff  naa  asked  this  queation:    "Do  yon 
DOW  what  the  rental  value  of  yonr  Ckinti- 


Dental  property,  real  and  personal,  would  have 
been  between  the  lOtta  day  of  Bepwmber,  1881, 
and  Uifl  28th  day  of  Janaary,  1^  \t  there  bad 
been  a  sufficient  opening  kept  and  maintained 
by  the  defendant  opponte  your  hotel,  for  the 
convenient  access  of  passengers  and  their  bog- 
caKe  to  and  from  the  twenty-foot  strip  of  land 
lylQK  south  of  tbe  hotel?"  This  evidence  was 
heldto  be  improper.  Judge  Gray,  in  deliver- 
ine  the  opinion  of  this  oourt,  said:  "The 
wltoeiM  sliould  not  have  been  permitted  to  give 
his  opinion  upon  that  head.  His  teetimony 
should  hare  been  confined  to  stating  facts. 
Be  might  have  descrfbed  the  condition  of  his 
property.  Be  oould  have  given  evidence  of 
what  the  defendant  did  to  or  upon  the  land 
over  which  be  claimed  to  possess  rights.  He 
could  have  atated  what  bis  business  was,  and 
what  it  amounted  to,  at  times  prior  and  snbse- 
qtient  to  any  change  In  the  sitnatlon  and  cir- 
cumstances surrounding  its  conduct;  and  It 
would  then  be  for  the  ]ury  to  draw  the  con- 
clusions from  the  facta  stated  as  to  whether 
plaintiff  had  been  Injured  bv  the  defendant,  and 
what  amount  of  damages  ne  should  recover." 
In  Norman  v.  Weil*,  17  Wend.  188,  it  was  beld 
by  the  old  supreme  court  that  tbe  amount  of 
Indemnitv,  when  it  fi  not  capable  of  being 
reached  by  computation,  is  always  a  question 
for  the  Jury.  It  was  stated  that,  if  iLere  be 
any  rule  without  exception,  it  is  thia;  and  the 
court  was  unable  to  And  any  instance  where 
the  opinion  of  a  witness  has  been  received  upon 
that  particular  question.  Tbe  action  was  on 
oovenaot  for  damages  to  the  ptalnttfl  by  the 
erection  of  another  mill  on  tbe  same  stream 
with  plaintiff's  mill,  and  a  witness  was  a^ced 
the  dama^  which  In  his  opinion  the  plalntifl 
had  matained  by  reason  of  the  erection  of  such 
milL  The  question  was  allowed  at  circuit, 
and  a  new  trial  was  granted  for  the  error  In 
allowins  It 

The  learned  counsel  for  tbe  plaintiff  has 
dted  a  number  of  cases  on  bia  side,  which  he 
claims  are  authorities  for  the  question  put  to 
tbe  witness  herein.  The  briefs  of  both  counsel 
exhibit  untiring  Industry  and  research,  and  all 
the  cases  that  have  been  decldwi  involving 
questions  of  tbls  nature,  both  In  this  and  other 
States,  would  seem  to  have  been  found  and 
died  on  the  one  brief  or  the  other.  It  is 
impossible  to  notice  Ihem  all,  and  I  shall  not 
make  tbe  attempt.  Special  reliance  seems  to 
have  been  placed,  by  the  learned  couusel  for 
the  plaintiff,  upon  tne  cases  I  now  refer  to. 
In  Giark  v.  Baird,  9  N.  Y.  18S,  the  point 
decided  was  that  the  opinions  of  a  witness 
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acquainted  with  real  estate,  the  value  of  which 
was  In  dispute,  were  competent  upon  the  ques- 
tion of  such  value.  It  was  an  action  on  the 
case  by  the  purchaser  of  a  tavern  stand  against 
his  vendor  tor  fraudulently  misrepreaenting 
the  boundaries  of  the  lano.  A  witness  for 
the  plaintiff  testified  that  he  had  examined  the 
tavern  stand  with  a  view  of  buying  It,  and 
that  "it  was  worth  tl, 000  If  it  extended  to  the 


objected  to  on  the  ground  that  the  ai  . 
damage  could  not  be  ascertained  by  tbe  opinion 
of  the  witness.  Tbe  objection  was  overruled, 
and  the  defendant  excepted.  Fart  of  the 
alleged  fraud  consisted  of  tbe  statement  Ibat 
the  tavern  stand  extended  to  the  raoe  and  trees. 
The  plaliitift  claimed  that  as  matter  of  fact  It 
did  not  tuMoA  so  ta.  The  learned  Judge,  ia 
the  GOOtM  of  his  ofdnlon,  said  that  the  wTtoess 
bad  in  substance  stated  the  vslue  of  the  stand, 
Including  all  the  land  It  was  represented  to 
Include,  and  also,  in  contrast  widi  that  state- 
ment, and  as  bearing  upon  tbe  question  of 
damages,  had  further  stated  tbe  value  of  the 
stand  excluding  tbat  part  which,  as  the  plain- 
tiff contended,  did  not  pass  bv  the  defendant'* 
conveyance  to  the  plaintiff  oy  reason  of  his 
want  of  title.  I  do  not  see  that  the  ease  affords 
any  countenance  for  the  claim  of  the  plaintiS 
herein.  The  witness  slmplv  stated  tbe  value 
of  the  tavern  as  it  stood,  estimating  that  a  cer- 
tain amount  of  ground  in  plain  view  was 
attached  to  tbe  stand,  and  tiien  stated  what  in 
his  opinion  was  the  value  tA  the  land  with  tbat 
particular  piece  of  laud  not  included.  Within 
any  rule  regarding  the  opiniona  of  experts,  we 
think  this  evidence  admissible.  Id  Boehetter  di 
A  A  CS).  V.  Byidhng,  10  Bow,  Pr.  289,  which 
was  a  proceeding  by  plaintiS  to  take  defend- 
ant's property  by  tbe  nghl  of  eqiinent  domain, 
tbe  opinion  A  tbe  general  term  of  the  supreme 
court  was  delivered  by  Jvitiee  Selden,  in  18M. 
It  contains  expressions  which  favor  the  views 
contended  for  here  by  plaintiff's  coimsel,  and 
it  includes  ^1  that  can  be  said  In  favor  of  the 
admission  of  this  kind  of  evidence.  The  opin- 
ion has  not  been  followed  by  the  courts  of  this 
State,  and  many  subsequent  decisions  of  this 
court,  some  of  which  have  already  been  cited, 
are  at  war  with  the  doctifces  announced  b^ 
Mr.  Juttied  Selden.  The  case  cannot  be  re- 
garded as  authorlW  in  this  State  at  tbe  present 
time.  See  also  Marpending  v.  Shoemaker,  87 
Barb.  270;  SimoTtfv.  MtrnUr,  39  Barb.  410. 

In  mne  v.  Nea  York  S3et.  B.  Co.,  8S  Bun, 
298,  which  was  an  action  brought  to  recover 
damages  for  the  obstouction  of  light,  sir  and 
acceas  lo  the  plalnllS'B  premises  by  reason  of 
the  construction  of  tbe  defendant's  road,  a  real 
estate  broker  was  called  on  the  part  of  the 
defendant,  who,  after  stating  that  he  was 
familiar  with  the  premlsea  In  question,  was 
asked  this  question  ^  '  'What  has  been  the  ^ect, 
in  your  opiulun,  of  the  Elevated  Railroad  upon 
tbe  value  of  the  property,  so  far  as  the  itemt 
of  light,  air  end  access  are  concemedT  "  Upon 
the  plaintiff's  objection  tbe  question  was  ei- 
duded,  and  the  court  held  that  this  was  error. 
The  court  in  the  course  of  the  opinion,  which 
was  delivered  by  Davis,  P.  J.,  said  tbat  "tbe 
answer  to  the  question  should  have  been  re- 
ceived.    The  witness  wss  an  expert,  and  that 
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tet  wu  caffldeDtlr  Bhown  to  entitle  blm  to 
espnw  an  opinion  on  the  »nb]ect.  The  opin- 
ion called  for  related  h>  tlie  precise  queatioa  of 
damnecs.  which,  as  will  be  aeen,  tlie  court  mb- 
mittcd  to  the  jury,  and  there  ia  do  reason  why 
tbe  opioioDa  oi  eiperis  are  not  admJBBlble  upon 
tboee  quesiioDs."  No  case  is  cil«d  in  the  opiu' 
ioD.  and  what  I  have  quoted  is  all  the  learned 
judge  eaid  in  regard  to  the  admiaslliilit;  of 
evidence  ol  Ibia  kind.  Tbe  esse  is  not  in  htti- 
mony  wlih  the  cases  in  thla  court,  and  should 
not  be  followed.  The  evidence  te  open  to  all 
tbe  objections  spoken  of,  in  that  It  puts  the 
witness  in  the  place  of  the  court  and  jury,  and 
is  onlj  his  opinion  upon  tbo  very  point  to  be 
decided  by  them. 

In  SeTikeU  v.  Manhattan  R.  Co.,  5E  Hun. 
89U,  an  action  similar  to  the  one  at  bar,  and 
where,  as  here,  Ibe  defendant  had  neglected  to 
take  proceedinga  to  condemn  the  properly  of 
Ibe  plainitfl,  tbe  general  (erm  of  New  York 
held  that  tbe  measure  of  damages  was  ibe 
difference,  at  tbe  time  o(  tbe  trial,  between  tbe 
value  of  the  property  to  which  tbe  easements 
were  appurtenant,  with  the  easements,  and  its 
value  without  tb^.  The  manner  of  proving 
such  difference  was  not  discussed.  Mr.  Jvttiee 
Van  Brunt,  in  the  course  of  bis  opinion  in  that 
case,  after  slating  what  he  regarded  the  true 
rule  of  damages  to  be,  laid:  "We  do  not 
think  that  the  court  of  appeals  has  aa  yet  con- 
demned tbe  rule.  ITntil  they  do,  justice  Kenu 
to  require  that  it  aboald  be  followed."  It  is 
slated  aa  one  of  tbe  grounda  for  the  motion  to/t 
a  new  trial  in  that  case  that  incompetent  evi- 
dence upon  the  subject  of  damages  bad  been 
given,  bul  It  does  not  appear  what  that  incom- 
petent evidence  was.  The  learned  Judge  said: 
"The  evidence  as  to  the  value  of  these  ease- 
ments is  necessarily,  from  Che  very  nature  of 
tbe  case,  somewhat  conjectural,  and  stringent 
and  strict  rules  are  not  to  be  applied  where 
they  would  deprive  tbe  owner  of  all  proof  of 
damage,  as  we  are  dealing  with  the  damage 


tbe  rights  and  inlerestg  of  tbe  owner  of  these 
easements  should  not  be  sacrificed."  That  is 
undoubtedly  true.  Continuing,  the  learned 
judge  said:  "Wbat  more  certain  evidence  of 
the  value  of  iheae  easements  can  be  given  than 
by  proof  of  what  the  property  to  which  they 
are  appurtenant  would  now  be  worth  with  the 
easementa  and  wbat  it  ii  worth  without  these 
easementsT"  Evidence  aaW  what  tbe  value  of 
the  property  would  be  with  the  easements 
alluded  to,  unaffected  by  defendant's  acts,  ia 
proper.  No  dispute  arises  on  that  poinL  The 
cooiroveray  arisea  when  the  fact  of  Chat  value 
is  to  be  sworn  to  as  an  opinion  by  a  so-i:alled 
"erpett,"  and  which  opinion,  speculative  and 
uncertain  as  It  must  be,  is  directed  to  the  very 
point  which  the  jury  is  to  determine.  Evi- 
dence upon  the  subject  of  this  speculative 
value, — a  value  which  In  fact  does  not  and 
cannot  exist, — should  be  confined  to  those  facts 
which  the  court  shall  hold  to  be  material  for 
fair  and  intelligent  judgment;  and  then  the 
inferences  to  be  deduced  from  tbem  may  be 
drawn  Just  aa  well  by  tbe  Jury  as  by  the  expert, 
and  in  all  probability  much  more  fairly.  Thia 
case  is  one  where  the  facts  which  form 
basis  of  opinion  can  be  specified,  and  should 
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atated,  and  the  Inference  to  be  drawn  from 
tboae  facta  should  be  drawn  by  the  court  or  by 
the  jury. 

A.  sumdcnt  number  of  cases  have  been  dted 
on  bolb  sidM,  I  think,  to  place  fairly  be- 
fore us  tbe  different  reasons  for  the  diiferent 
views  which  would  exclude  or  permit  evidence 
of  thia  nature  to  be  laid  before  a  Jury.  There 
can  be  no  doubt,  as  I  have  already  observed, 
that  the  great  weight  of  authority,  t>oth  in  the 
supreme  court  and  in  this  court,  is  against  the 
introduction  of  this  evidence:  ant^  indeed, 
there  is  no  reason  why  it  should  be  introduced. 
Expert  evidence  of  tne  value  of  real  estate  la 
proper,  and  in  many  cases  essential.  The 
present  value  of  tbe  property  of  tbe  plaintiff 
can  be  proved  by  expert  evidence, — both  the 
value  of  tbe  fee  and  the  rental  value.  Botb 
ctaaseg  of  values  could  also  be  proved  by 
expert  evidence,  as  of   a  time  Immedtately 

firior  to  the  building  of  this  road.  They  are 
RCls  which  now  exist,  or  which  once  existed; 
aiul,  if  the  expert  have  knowledge  of  them,  be 
should  be  permitted  to  state  it.  As  to  wbat 
tbe  value  would  have  been  under  wholly  differ- 
ent circumstances,  be  knows  and  can  know 
nothing,  but  must  form  an  opinion  wholly 
specuiallve  in  its  nature,  which  opinion  must 
be  based  upon  data  perfectly  easy  fur  liim  to 
state,  and  from  wbicb,  when  once  slaleil,  an 
ordinarily  Intelligent  jury  can  draw  as  jnst 
and  f^  an  inference  of  a  possible  value  ae 
could  tbe  expert.  And  that  very  inference 
must  In  some  way  be  drawn  by  the  jury,  for 
it  is  the  question  it  ia  called  upon  to  decide. 
The  opinion  of  the  expert.  If  of  tbe  least 
value,  would  have  to  be  based  upon  an  in- 
telligent consideration  and  knowledge  of  tbe 
value  of  other  properly  as  nearly  as  may 
be  similarly  situated,  in  about  tbe  same  quar- 
ter of  the  town,  and  under  nearly  the  acuDS 
circumstances,  but  without  tbe  presence  of 
a  railroad  of  the  nature  of  tbe  defendant^ 
in  front  of  tbe  properly.  All  this  informa- 
tion be  could  easily  Immrt  to  the  jury.  Proof 
might  be  made  of  the  filling  up  of  the  side  streets 
along  the  lines  of  this  raliroad,  and  of  the  io- 
eoming  of  a  large  population;  theerection  of 
buildings  somewhat  similar  to  plaintiff's,  and 
their  rental  and  fee  value;  and  finally  a  general 
statement  of  Ibe  condition  and  value  of  prop- 
erty in  the  neighborhood  of  that  in  question 
could  be  proved.  All  these  facts  would  be  of 
service  in  detomininK  tbe  queetiDn  to  be  sub- 
mitted to  the  jury.    When  they  are  all  staled. 


and  past  and  present  values  prored,  the  jury  oi 
the  court  will  tiien  be  as  fully  competent  tc 
draw  tbe  inference  which  it  is  its  peculiar  prov- 


ince and  duty  to  draw  aa  tbe  expert.  This 
special  question  la  one  wbicb  all  admit  la  to 
some  extent  and  in  all  cases  a  matter  of  conjec- 
ture and  speculation.  How  much  the  appre- 
ciation of  property  is  itself  due  to  tbe  erection 
of  tbe  road,  and  tbe  conseq^ueot  filling  up  of  tbe 
neighborhood  opened  by  it,  aod  whether  the 
property  without  tbe  construction  of  the  road 
would  ever  have  become  as  valuable  as  It  is, 
are  queatioos  which,  when  these  variona  data 
have  been  given,  can  be  speculated  upon  as 
well  by  the  Judidal  tribunal  ss  by  tbe  hired 
eiperL  It  Is  none  the lessconjecture  and  spec- 
ulation because  tbe  expert  Is  willing  to  swear 
to  bis  opinion.    He  comeson  tbe  stand  to  swear 
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In  favor  of  the  putv  caUlng  him,  sad  It  may 
be  gafd  ha  alwayi  ]iutifle«  hr  bU  norka  the 
faith  thftt  has  heen  placed  (n  him.  This  case 
la  a  igood  HIuHtTation  of  wlut  may  be  almost 
termed  the  wholly  worth  lew  character,  for  any 
Judicial  purpose,  of  the  leatlmony  on  both 
sides  upon  this  one  point,  m  to  what  would  bo 
the  Talue  of  this  property  if  this  TBilroad  had 
not  been  built.  The  etperti  on  the  part  of  the 
plaintiff  guessed  that  it  would  have  oeen  |80,- 
OOO  more  valuable,  while  those  on  tbe  part  of 
the  appellant  (equally  inielligent,  II  would 
seem,  and  equally  honest)  thought  that  the 
value  of  the  property  would  have  been  less  If 
the  railroad  had  not  been  built.  The  court  is 
not  la  the  least  aided  by  these  various  gne&ses 
of  these  hired  experts.  If  the  facts  upon 
which  these  gentlemen  beeed  their  guessea  are 

E laced  before  the  court  more  exact  justice  will 
1  my  Judgment  be  the  result  if  their  specula- 
tions M  excluded,  and  all  speculation  as  to  the 
damage  sustained  by  a  plaintifT  be  confined  to 
tbe  court,  and  drawn  ennrely  from  the  evidence 
to  the  case. 

It  is  claimed,  however,  on  tbe  part  of  the 
plalntlfC,  that,  even  if  this  question  were  ob- 
jectionable, yet  the  fault  was  cured  by  the 
qoeatlons  put  oy  the  court,  in  response  to  which 
the  witness  said  that  the  four  houses  fronting 
on  Third  Avenue  were  worth  980.000,  and 
WOn]d  have  been  worth  $110,000,  if  this 
atructure  and  road  were  not  there.  If  the  oli- 
Jection  were  only  to  the  form  of  the  question, 
that  which  was  made  use  of  by  the  court  would 
probably  have  cured  tbe  difBcuUy.  But  it  is 
no  objection  to  form  that  I  have  been  diacuss- 
ing.  The  objection  is  lo  the  subetsnce  of  per- 
mfuingthe  witness  to  state  what  in  his  opin- 
ion would  have  been  tbe  value  of  thU  property 
at  this  time  in  case  the  railroad  had  not  beeu 
built  and  operated.    Tbts  objection  was  not 


ft  is  also  claimed  that  there 
evidence,  eicludtne  entirely  theevidence  of  ex- 
perls  under  the  ruling  of  the  court,  upon  which 
this  Jud^ent  may  te  sustained.  There  is 
tome  other  evidence  in  the  case,  but  what 
would  have  been  the  result  if  all  this  objection- 
able evidence  were  eliminated,  it  Is  Impossible 
for  this  court  lo  determine.  We  went  to  the 
very  extreme  limit  in  upholding  the  Judgment 
In  the  MeOtan  Gate,  but  there  the  evidence 
was  much  more  minute,  and  the  objecftonable 
evidence  seemed  to  have  been  objected  to  on 
grounds  otber  than  Its  absolute  incompetence. 
We  thought  that  It  was  doubtful  whether  tbe 
objection  apeciflcally  and  pointedly  raised  the 
question.  The  objection  in  tbla  case  is  not 
only  that  It  was  Incompetent,  but  the  question 
was  objected  to  on  the  ground  that  it  was  for 
tbe  court  alone,  and  not  for  tbe  witness,  to  de 
tcnnine  the  amountof  damage.  We  Iblnkthe 
objection  was  sufficiently  exact  to  raise  the 
question  that  has  been  discussed  here. 

Lastly,  it  Is  alleged  on  the  part  of  the  plaintiff 
that,  even  assuming  error,  it  is  not  prejudicial 
to  the  defendant,  because  the  defendant  is  not 
bound  to  avail  itself  of  the  privilege  granted 
it  by  taking  a  deed  of  the  easement  from  the 
plaintifl  upon  the  payment  of  the  amouot  of 
the  damages  found  by  the  court,  but  may  aub^ 
mil  to  the  injunction,  and  in  the  mean  time 
take  proceedings  to  condemn  tbe  property. 
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We  do  not  think  thla  contention  can  avail  tba 
plaintifl.  The  Inquiry  Into  tlie  fee  value  of 
the  plaintiifs  property  ia  predicated  upon  tb« 
idea  that  the  defendant  la  to  take  the  property 
at  the  value  found  in  order  to  escape  the  in- 

J auction  which  would  otiierwise  issue,  and  In- 
eedlt  would  seem  that  the  defendant  would 
have  not  much  choice  In  the  matter,  and  that 
It  would  be  substantially  bound  by  the  judg- 
ment to  take  the  properly  at  the  value  (onnd 
by  the  court  or  Jurr.  It  Is  Idle  to  talk  about 
a  company  altuatea  like  this  coiporatlon  aub- 
mltting  to  an  injunction,  and  ceaalog  to  oper- 
ate Its  road  through  the  avenue  for  a  dngle 
day.  It  might  be  questionable  whether  there 
would  be  the  allgbtest  justification  for  such 
stoppage,  founded  upon  anyallegatlon  that  the 
amount  of  damages  found  by  the  court  was  too 
great.  At  any  rate,  the  question  was  tried  by 
both  sides  for  the  purpose  of  det«niilnlng  what 
tbe  amount  of  damages  re«lly  waa,  and  thede- 
fendant  has  the  rig^t  under  the  ditrumatanoet, 
where  tbe  inveatuatlon  of  aucb  question  wsa 
proper  aitd  material,  to  claim  that  it  should  be 
madeapOD  competent  and  legal  evidence;  and, 
where  improper  evidence  la  admitted  to  its  dam- 
age, it  has  the  right  to  ask  the  court  for  relief. 
Out  conclusion  is  that  for  tbe  error  in  the 
admission  of  this  evidence  tiiejadffmejit  thimld 
ht  reventd  and  a  new  trial  granted,  coats  to 
abide  tbe  event. 


Ora^,  J.,  dissenting: 

The  errors  preseoted  hy  this  record,  and  upon 
which  tbe  appellants  innst  aa  requiring  the  re- 
versal of  the  Judgments  below,  consist  in  the  ad- 
mission liy  the  tnal  court  of  certain  evidence  ad- 
duced by  plaintiff  to  show  that  tbe  malntenancQ 
and  operation  by  defendants  of  the  elevated 
railroad  were  damaging  to  bis  property  rights. 
Witnesses  were  called  wlio  were  quallBed  to 
speak  from  buainesiezperieDce.  from  familiar- 
ity with  the  values  of  real  property  in  the  City 
of  New  York,  and  who  profeaeed  to  be  skilled 
by  reason  of  an  especial  atndy  of  the  general 
effect  upon  abutting  properties  of  the  elevated 
railroads,  and  the  exceptions  aroM  upon  the 
admission  of  their  opinions  in  answer  to  the 
following  questions;  "To  what  extent,  in 
your  judgment,  Is  tbe  value  of  that  property 
damaged,  if  at  all,  by  the  presence  of  the  struc- 
ture and  the  running  of  the  trains  T"  "What 
do  you  estimate  tbe  rental  value  of  the  prop- 
erty to  be,  tbe  railroad  not  being  therer  "To 
what  extent,  in  your  judgment,  if  at  all.  la  tbe 
selling  and  rental  value  of  tbla  pronertv  .  .  . 
diminished  by  the  presence  on  Third  Ave- 
nue of  tbe  elevated  road,  and  the  operation  of 
the  passing  tralusT"  To  theae  queatlona  the 
defendanta  Interposed  objections  on  several 
grounds,  the  only  one  of  which  material  here 
Is  that  of  the  compelencv  of  auch  evidence; 
but  the  trial  court,  nevertueless,  permitted  the 
witnesses  to  answer.  Tbe  questiod.  which  ia 
thuB  brought  prominently  iKfore  ua  for  decis- 
ion Is,  only  comparatively  speaking,  novel; 
but  it  assumes  very  great  Importance,  because 
not  onlyare  the  prindplea  of  evidence  Involved, 
but,  as  we  are  informed,  a  great  number  of 
decisions  Id  tbe  courts  below,  and  many  recov- 
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eriM.  restnpon  thalheoiytbattheBdmUston  of 
■ucU  evidence  Is  necessary  and  proper  in  such 
cnaeB.  If  we  tball  sav  tbat  ft  is  iDsdmiB^iblc. 
it  must  be  becauHe  It  u  deemed  conlrtitj  to  tbe 
principles  undirljtDK  tbe  law  of  evidence  and 
to  settled  ruJte,  The  point  which  is  mainlj 
made  agaiDst  tbe  competeocj  of  sucb  evidence 
is  that  It  calls  for  tbe  conclusiona  of  the  wit- 
ness upw  a  matter  which  the  conrt  or  jury 
should  alone  determine,  and  hence  invades 
their  province.  It  is  ako  suggested  that  to  al- 
low of  such  evidence  Is  to  permit  speculaUon 
to  supply  proof.  If  the  proposition  were 
wholly  tme,  Itmlrbt  be  difQcult  to  sustain  the 
right  of  the  plainUif  to  submit  his  caae  to  tbe 
' <u  such  proof .     Butil ' "--' 


evidence  as  to  tbe  damage  suSered  by  thesbut- 
ting  landowner  cannot  always  be  fumisbad  by 
exact  data  or  In  statements  of  facts,  and  where, 
to  an  Intelligent  Jndgment  upon  the  issue,  ex- 

Ereasions  of  oi^DlODS  seem  so  necessary.  Nor 
it  true  that  the  evidence  Is  forbidden  by  es- 
tablished rules,  whether  we  consider  tbat  ques- 
tion upon  its  truth,  or  upon  tbe  principles  of 
the  law  of  evidence.  These  tvinclples  cannot 
be  emt>odted  In  rigid  and  lifeless  formulas 
which  deny  adaplaiion  to  new  conditions  in 
human  affairs.  They  admit  of  expansion  and 
of  frequent  exception,  whenever  It  ia  needed, 
in  order  to  demonstrate  the  ttuih,  A  different 
view  of  the  law  of  evidence  might  be  extremely 
subversive  of  Justica  Tbe  law  of  evidence,  as 
a  system,  Is  based  both  upon  principles  and 
upon  m1ea  which,  when  not  prescribed  in  stat- 
ntes,  arise  out  of  precedents  In  decided  cases. 
The  rale  Is  an  exposition  of  the  principle;  but 
It  is  based  upon  Judicial  experience  In  the  in- 
vestigation of  controversies  by  means  of  testi- 
mony, and  is  necessartTc  Influenced  by  what 
mav  be  the  existing  coniQtIon  of  Qiingg.  It  is 
well,  though  somewhat  elementary,  to  observe 
that  in  the  application  of  tbe  principles  of  the 
law  ofevldenceto  the  investigation  of  the  truth. 
In  a  controversy  over  an  alleged  matter  offset, 
tbe  aim  is  to  coufioe  tbe  proofs  only  within  tbe 
bounds  of  what  is  competent  and  saliafactorr 
evidence;  and  that  by  competent  evidence  u 
meant  such  as  the  nature  of  the  thing  to  be 
proved  requires,  and  tbat  bv  satisfactoTy  evi- 
dence is  mesnl  such  as  shall  suffice  to  satisfy 
the  unprejudiced  mind,  i  GreenL  Ev.  g  1. 
If  some  rule  of  evidence  is  alleged  to  militate 
Bgniost  the  competency  of  the  species  of  proof 
oHpred,  I  suppose  that  it  should  comply  with 
two  conditione.  to  satisfy  tbe  mind  as  to  its 
force.  It  should  appeartbatltwaseatablisbed 
upon  a  sufBcient  precedent,  fitting  the  case, 
and  that  the  nature  of  the  thing  to  be  proved 
did  not  require  any  exception  to  or  modlflca- 
lion  of  the  supposed  rule.  In  this  case  tbe 
matter  of  fact,  tbe  truth  of  which  is  tbe  sub- 
ject of  judicial  investigation,  is  whether  the 
maietenunce  by  the  defendants  of  an  elevated 
railroad  structure,  and  tbe  operation  of  its 
trains  upon  the  street  in  front  of  the  plaintiff's 
premises,  have  caused  any  damage  to  bim  by 
which  tbe  value  of  his  property  rights  has  been 
impaired.     The  controversy  is  over  that  fact, 
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which  are  consldeted  aa  apportenant  to  the 
abutting  lands.  II  constitutes  a  taking  of  the 
easemeuls,  which  tbe  property  holder  is  legally 
or  beneficially  entitled  to;  and,  if  he  can  estab- 
lish that  the  acts  of  the  defendants  have  caused 
damage  to  bim  by  depreciatingthe  value  which 
his  estate  in  the  abutting  land  would  otberwbe 
have,  he  Is  eotltled  to  recover  from  them,  aa 
trespassers,  damages  to  the  extent  of  the  in- 
Jury  suffered  by  his  estate.  It  is  very  plain 
thatihe  value  at  these  easements  cannot  be  ar- 
rived at  by  exact  proof.  Jadge  Van  Brunt.  In 
delivering  the  opinion  of  the  general  term  of 
the  supreme  court  in  Eenkiit  v,  ManJuiUan 
R.  Co;,  66  Hun.  SB8,  wellsaid:  "How  are  we 
to  arrive  at  the  value  of  these  easemenls  taken 
bv  tbe  defendant?  To  the  plaimlfts  they  are 
of  no  valiie  except  because  of  tbe  enhanced 
Talne  which  they  give  to  the  property  they 
own  fronting  upon  the  streets.  By  themselves 
they  are  worthless, — have  no  intrinsic  value," 
Hence  he  reasoned  that  the  more  certain  evi- 
dence of  their  value  was  in  proving  what  the 
property  would  be  worth  with  the  appurteaant 
easements,  and  what  without  them.  I  think 
that  reflection,  and  a  careful  consideration  of 
tbe  real  bearings  of  the  evidence  and  of  the 
clrcumstaDces  of  tbe  case,  must  Induce  the 
conviction  that  tbe  eridence  does  not  usurp  the 
province  of  the  court  or  fury,  and  that  there 
are  ample  and  cogent  reasons  for  its  admis- 
sion. 

The  Bdmissibillty  of  opinions  as  proof  of  the 


Baird,  9  K.  T.  183;  Robertion  v,  Knapp.  85 
N.  Y.  Bl.  The  ground  of  the  exception  is  not 
because  the  persons  who  give  such  opinion 
evidence  are  superior  in  scientific  capacity  or 
attainments,  but  because  they  are  shown  to 
have  a  knowledge  of  such  matters  which  jurors 
have  not,  and  the  value  of  property  is  actually 
a  mere  matter  of  opinion.  If,  then,  expert  or 
skilled  evidence  is  admissible  to  prove  gener- 
ally the  value  of  real  property,  why  should  It 
be  deemed  Inadmissible  to  prove  its  value  un- 
der different  circumstances;  that  is  to  say,  not 
only  what  is  its  value  as  at  present  circum- 
stanced, but  what  would  be  Its  value  if  circum- 
stanced differently,  and  under  ordinary  condi- 
tions of  street  useaf  And  why  is  an  opinion 
not  proper  as  to  the  extent  of  the  damage,  if 
any,  to  the  vaine  of  the  land,  as  being  often 
the  best  attainable  evidence?  The  mere  ob- 
jection of  Incompetency  is  no  longer  available 
to  exclude  opinion  evidence,  because  upon  tbe 
fact  in  controversy,  in  a  case  where  more  defi- 
nite knowledge  ia  not  to  be  had.  There  is  the 
strongest  reasoo  for  admitting  the  opinions  of 
witnesses  to  prove  the  extent  of  damage  sus- 
tained by  reason  of  tbe  defendant's  acts  In  the 
circumstances  and  necessities  of  the  case. 
Without  the  aid  of  the  opinions  of  persons  ex- 
perienced in  the  subject  of  real  estate  values  lu 
a  meiropolllan  center  like  New  York,  it  would 
be  rarely,  If  ever,  possible  for  the  plaintiff  to 
makea  sathfactory  orsufBcieni  case  for  an  in- 
telligeot  judement  by  courts  or  jurors.  The 
values  of  real  estate  are  fixed  by  and  depend 
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upon  many  coualderadoDe.  The  facton  of 
value  in  the  particular  locality,  in  the  character 
of  the  aelghborhood,  and  in  the  tendencies  of 
trade  or  of  residence,  are  indeflnite,  and  are 
not  matters  of  common  knowledge.  A.  new 
and  different  nae  of  the  Btreet  may  affect  the 
growth  In  value  of  a  city  lot  favorably  or  ad- 
verBcly;  bnt  aa  to  which  way  and  to  what  ex- 
tent is  B  matter  largely  of  opmioQ,  based  upon 
study  and  eiperience,  aud  not  of  exact  knowl- 
edjn from  deOnite facts.  Ilia  not*  matterre- 
qnirioK  any  particular  Intellectual  attainments 
to  understand,  but  it  Involves  an  acquaiolance 
with  affairs  and  the  possesaion  of  koowledge 
acquired  through  habiu  of  ot»ervation  and 
busiaess,  which  must  be  essentially  peculiar, 
and  it  would  be  stretching  preaumption  rather 
far  to  assume  that  the  knowledge  is  M>mmon 
to  all  penons.  In  the  i^wth  of  a  city  and 
the  increase  of  Ita  busineas  and  wealth  are 
caa»es  tor  a  steady  enhancement  of  its  leal 
estate  values,  thonch  its  direction  may  be  er- 
ratic and  incapable  of  being  foreseen.  That 
the  value  of  the  plalntlfl'e  property  upon  the 
Third  Avenue  might  be  greater  to-day  than  it 
was  before  the  deiendants  built  their  railroad 
structure.  If  the  street  redalnnd  In  its  earlier 
coadlUoo,  is  a  possible  If  not  a  natural  as- 
lomptlon.  Bnt  It  is  a  fact  incapable  of  defi- 
nite knowledge,  and  plainly,  as  it  seems  to  me, 
best  ascertainable  throngti  (be  opinions  of  per- 
sons whose  familiarity  with  the  neighborhood 
and  habits  of  businees  obaerration  in  such  re- 
spects could  qualify  them  to  speak  to  the  issue. 
The  question  before  us  Is  not  like  that  of  a 
treepass  once  committed  upon  properly  rights, 
where  the  value  before  the  ^espass  and  the 
value  after  Its  commission  might  sufflciently 
express  the  facts,  from  which  jurors  could  de- 
duce conclusions  as  to  any  damage.  Here  the 
continuing  trespass  upon  and  the  depriTation  of 
ippurtenant  property  rights  introduce  an  ele- 
ment, the  aggregation  ofwhich  is  to  be  consid- 
ered in  connection  with  possible  general  benefits 
conferred  and  in  reladon  to  municipalETowth 
under  normal  or  usual  conditions,  whether 
the  elevated  railroad  enhanced  the  values  of  the 
abutdne  property  over  what  they  would  have 
become  in  its  absence  la  a  fact  which  is  best  and 
most  intelligently  determined  from  competent 
opinions. 

An  earlier  and  leading  case  In  the  reports  of 
the  decisions  of  this  court  Is  Clark  v.  Baird,  9 
N.  Y.  188,  which  was  an  action  on  the  case  tor 
fraud  in  misrepresenting  the  boundaries  of 
property  sold  by  defendant.  The  premises 
consisted  In  a  tavern  stand,  and  the  representa- 
tion made  was  that  they  extended  to  a  certain 
mill-race  and  tree.  A  witnesrwho  had  esnni- 
ined  the  property  with  a  view  to  purchase 


and  trees.  The  strip  taken  off  would  reduce 
itone  fourth."  Thlalestimnoy  wasobjected  to 
upon  the  gronnd  that  (be  amount  of  damage 
cannot  be  ascertained  by  the  opinion  of  the 
witness.  The  opinion  of  the  court  was  deliv- 
ered by  Judge  A.  B.  Johosoo,  a  most  learned 
and  able  Jurist,  and  was  directed  to  the  discus- 
sion and  elaboration  of  the  question  of  the 
competency  of  opinions  upon  such  a  question. 
This  is  clear  from  an  observation  of  the  judge, 
wbosaldi  " The  evidence  was  pointed  solely 
13  L.  R.  A. 


to  the  question  of  damagea,  and  the  objectioD 
was  undoubtedly  understood  l^  the  court  to 
relate  to  the  competeuCT  of  opinion  upon  the 
question  of  value."  Many  cases  in  tbis  and 
other  States  were  consid^ed,  and  wiiJ]  such 
particularity  as  to  render  it  quite  uonecesBHry 
U>  repeat  the  labor  here.  The  propriety  of  the 
evidence  objected  to  was  suiteined  upon  the 
ground  of  necessity  and  of  superior  con- 
venience. The  opinion  summed  up  a  general 
discussion  In  this  wise;  "Upon  this  ground 
[».  e..  of  necessity],  as  well  as  upon  that  of  su- 
perior con  venience  and  the  constant  reception  of 
such  testimony  upon  trials  without  objection, — 
a  tacit  bnt  strong  proof  of  its  propriety,— it 
must  be  deemed  established  that  upon  a  question 
of  value  the  opinion  of  a  witness  who  has  seen 
the  thing  In  qnestion,  and  is  acquainted  with 
the  value  of  similar  things.  Is  not  Incompetent 


V.  Baird  is  referred  to  with  approval  as  an- 
thority  for  the  rule  that  c^iinions  are  admissible 
"OS to  the  value  of  prt^ertr  in  caaes  where 
the  value  was  properly  the  subject  of  inqolry." 
The  point  of  the  objection  in  Ckvrk  v.  Baird  Is 
precisely  the  same  in  principle.  If  n~*  '~  "' 


In  the  early  case  of  RoeJietter  it  8.  S.  Cb, 
V.  Budiong.  10  How.  E>r.  289  (which  was  de- 
cided in  18G4,  a  year  later  than  Olark  v. 
Baird),  the  opinion  of  a  witness  was  held  com- 
petent to  show  what  would  be  the  Injury  la 
the  appellant'sfarm,  arising  from  the  coDBiruc- 
tlon  of  the  railroad,  and  what  would  be 
its  diminution  in  valne  from  the  same  cause. 
The  general  term  of  the  supreme  court,  at 
which  the  case  was  decided,  was  composed  of 
JviHcet  Belden,  Welles  and  Johnson,  and  the 
opinion  was  delivered  by  Jiutiee  Selden.  The 
evidence  was  held  admissible  upon  the  ground 
that  unlessquestlous  involved  a  subject,  Knowl- 
edge of  which  Is  presumed  to  be  alike  common 
to  all  men,  skilled  opinions  were  proper.  The 
authotilv  of  these  cases  has  sufficed  for  the 
views  oT  courts  In  other  States,  tliou^  it  must 
be  admitted  that  Judges  have  not  uniform^ 
agreed,  Some  of  these  cases  are  dted  in  (be 
respondenfa  brief;  but  extended  reference  to 
them  seems  unnecessary.  The  proposition 
must  commend  itself  upon  obvious  grounds  of 
necessity  and  of  right,  as  well  as  because  It  is 
sanctioned  by  attthority  in  the  courts  of  this 
State.  But  I  may  refer  to  some  cases  in  the 
Supreme  Court  ot  Hassachusetts,  where  the 
question  has  been  pertinently  discussed. 

In  Shattwi:  v,  StoTuAam  Branch  B.  Co.,  9 
Allen,  lis,  where  lands  were  taken  tor  a  rail- 
road, testimony  as  to  the  amount  of  damage 
done  to  the  petitioner's  estate  was  allowed  up- 
on the  theory  Uiat.  where  the  amount  of  dam- 
age done  to  property  is  in  controversy,  opinions 
by  persons  acquainted  with  the  value  of  toe 
property  maybe  given.  It  was  (here  observed 
that,  "  as  value  rests  merely  In  opinion,  this 
exception  to  the  general  rule  that  witnesses 
must  be  confined  to  facts,  and  cannot  give 
opinions,  Is  founded  In  necessi^  and  obvious 
propriety;"  and  the  opinion  cites  Clarie  v. 
Baird,  nipra.  In  Saan  v.  Xiddletex  Otnintg, 
101  Mass.  178,  where  land  was  taken  for  wid- 
ening a  street,  the  admission  of  such  opinions 
was  justified  upon  like  reasoning  and  "rather 
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from  ueccsaity,  upon  the  (ntnind  tbat  the?' 
depend  upon  knowledee  which  anyone  may 
ncquire,  but  whicb  the  jury  may  not  have,  and 
iliat  they  an  the  most  eallafactorr  and  often 
the  very  beat  attainable  evidenceof  the  fact  to 
be  proved."  It  wa«  there  said:  "The  wit- 
nesses, being  competent  to  teeti^  to  the  value 
of  the  land  affected  before  and  after  tlie  alleis- 
tJOQ  of  the  biehway,  might  testify  to  the  sim- 
ple queation  of  aritbmeuc,  which  of  thoae  two 
values  waa  the  greater;  in  other  words,  whether 
■he  petitioner'a  estate  was  benefited  or  injured." 
Aod  Bee  Sexton  v.  Jforth  Bridgaoata;  US  Mast. 
200. 

The  dedriODB  in  our  own  Btate,  which  I 
have  mentioned,  have  been  reh'cd  upon  bv  aev- 
eral  ^ex^w^ite^».  See  Lawson,  Exp.  St.  p. 
4G1 :  Rogers,  Exp.  Test,  g  1S3;  and  alao  Whart. 
Ev.  g  450.  Id  Rogers'  work  il  is  remarked! 
"That  there  is  no  «uch  Inherent  distinction 


of  any  legal  rule  or  measure  of  dame^,  as 
brings  the  one  within  and  the  other  without 
the  province  of  the  opinion  of  witnesses." 
And  In  Wharton's  work  tt  la  remarked,  with 
respect  to  the  facts  upon  which  a  witness  bases 
bis  opinion  as  to  the  depieciaHon  in  value, 
that  "  when,  as  la  often  the  case,  these  facia 
can  he  Itest  expressed  by  the  damaice  they 
cause,  then  this  damage  and  its  exlent  may  be 
leetltled  to  bv  witnesses."  The  following  an- 
rhoriliea  are  in  point,  and  may  be  referred  to  in 
connection  with  this  discussion:  Snow  v. 
Boiton  <t  M.B.O0.K  Me.  280,  SSI;  Seitfii- 
burg  A  E.B.  Co.  v,  Henry,  79  LI.  284;  WhiU 
Jker  Oredc  Imp.  O9.  v.  Batmman,  67  Fa.  41G; 
Snyder  v.  WMem  U.  R.  Co.2&  Wi^  M,  70; 
Lthmieke  v.  St.  Paul,  B.  A  T.  F.  R.  Oo.  16 
Minn.  464  (GU,  408). 

As  against  the  weight  of  autborily  Id  the 
casea  of  dark  t.  Baird,  tupra,  and  Bethttter 
AS.  B.  Co.  T.  Budleng,  mipra,  I  find  no  caae 
since,  in  this  court,  which  compels  a  different 
view.  Van  Deuien  v.  Tovng,  29  N.  Y.  6,  was 
an  action  of  trespass  for  dsmsges  caused  bv 
culling  down  and  taking  away  trees  from  land, 
and  a  witness  was  asked,  "Would  the  farm  be 
worth  more  or  leas  with  the  timber  cut  off!" 
The  improprie^  of  this  question  was  deemed 
10  existln  lu being  iTTclevant  to  the  issue,  and  as 
calUng  for  a  speculative  opinion.  Clearly  this 
la  not  authority  for  the  case  at  bar.  Judgi 
Hullin,  who  delivered  an  opinion  in  the  case, 
in  discussing  the  competency  of  opinion  evi- 
dence as  to  value,  most  pertinently  says: 
"There  are  cases  in  which  It  Is  necessary 
to  put  to  the  wltnea  the  very  question  how 
much  damages  the  plainlifl  has  sustained  by 
reason  of  the  act  or  neglect  of  the  defendant. 
These  are  cases  in  which  no  data  can  be 
gireii  which  could  enable  a  jury  to  arrive  at 
the  measore  of  damages,  because  the  amouut 
of  the  damage  is  known  and  can  be  properly 
appreciated  and  measured  only  by  persona  of 
skill  in  the  business  or  matter  to  which  the 
damage  In  the  case  relates.  For  a  full  and  ac- 
curate ezamination  of  the  casea  on  the  ques- 
tion, see  Qark  v.  Baird,  S  H,  T.  183." 

Martly  v.  BhulU,  26  N.  T.  856,  was  an  ac- 
tion for  damages  for-  the  overfiowing  of  the 
plaintiff's  land  from  a  mill-dam,  and  a  ques- 
tion diaeussed  lelated  to  the  offer  to  ask  the 
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plaintiff  (himself  a  witness)  what  the  value  of 
the  use  of  the  house  was  per  annum  before  the 
raising  of  the  dam.  This  was  deemed  objec- 
tionable because  the  value  of  the  rent  was  not 
Important,  "except  argum en tatlvely. "  It  was 
remarked,  however,  that  "if  the  house  bad 
been  kept  for  renting,  and  something  in  the 
nature  of  a  market  price  for  the  use  could 
have  been  proved,  it  mi|[ht  have  been  compe- 
lent."  Ifeffpmn»nj7  V.  Qom  ^eh.  Int.  Go.,  48 
N.  T.  279,  was  an  action  on  a  policy  of  Insur- 
ance for  the  loss  of  goods  by  are,  and  cannot 
be  deemed  to  be,  either  in  fact  or  in  principle, 
controlling.  fAwAv.  Baird  is  there  cited  with 
this  observation,  "that  upon  questions  of  value 
the  opinions  of  witnesses  are  admissible,  bat 
with  Uie  qualification  that  the  witnesses  must 
have  peculiar  knowledge  of  the  article  in 
qaestlou  and  Its  value." 

I  do  not  think  other  authorities  cited  from 
the  decisions  of  this  court  call  for  discussioD, 
until  we  come  to  the  recent  casea  of  MeOean 
T.  Manhattan  B.  Co.,  117  N.  T.  898,  and  of 
Attn  V.  New  York  Cent,  dt  B.  B.  B  Co..  121  ■ 
N.  Y.  81.  The  first  of  these  cases  might  be 
deemed  upon  a  cursotr  consideration,  decisive 
of  a  contrary  view.  The  decision  of  that  case, 
however,  did  not  turn  nor  depend  upon  the 
point  as  to  the  competency  of  the  evidence  aa 
to  value,  nor  was  Uie  question  altogether  ttM 
same  as  in  the  present  case.  There  was  no 
diecnsslon  by  counsel  of  the  point,  except  In 
the  brief  of  the  appellant's  counsel,  and  the  case 
of  Clark  v.  Baird  was  not  alluded  to  at  all. 
The  case  was  affirmed  upon  other  consider- 
ations; and,  aa  our  decision  did  not  involve  any 
necessary  dclermlnation  as  to  the  principle  of 
evidence  in  question,  there  Is  no  valid  or  jn« 
reason  why  we  should  be  limited  in  our  present 
discussion  by  the  MeQean  Gate,  especially 
when  the  point  hecoines  important,  and  ths 
determination  of  the  question  essential.  In 
the  other  case,  of  Avery  v.  Nea  York  Cent.  A 
H.B.B.  Co..  the  plaintiff  was  a  witness,  and 
he  was  asked  this  question;  "Do  you  know 
what  the  rental  value  of  your  property,  real 
and  personal,  would  have  been  between  the 
lOih  day  of  Seplember,  1881,  and  the  28th  day 
of  January,  1^  If  there  had  been  a  auffldent 
opening  kept  and  maintained  by  the  defendant 
opposite  to  your  hotel  for  the  convenient  access 
of  passengers  and  their  bagmge  to  and  from 
the  twenty-foot  strip  of  land  lying  aoath  of  the 
hoI«l^'  The  propnety  of  sncn  a  question  was 
denied  upon  several  grounds.  It  was  held  that 
the  witness  had  not  been  shown  to  be  qualified 
to  give  such  an  opinion,  and  that  the  question 
assumed  the  InsufQdency  of  the  openmg.  It 
was  said  that  it  was  an  attempt  "to  prove 
through  the  witness  that  he  was  prejudiced  by ' 
the  eusting  condition  of  things  as  to  theopen- 
ing  in  the  fence,  and,  under  the  guise  of  giv- 
ing his  knowledge,  to  ellct  his  opluion  that  the 
value  of  bis  business  to  him  would  have  been 
greater  if  somelbiog  different  in  the  way  of  an 
opening  had  been  maintained."  Therefore, 
and  on  the  strength  of  authorities  mentioned  in 
the  opinion,  the  question  was  condemned  aa 
usurping  the  province  of  the  jury.  There  was 
no  question  nor  discussion  as  to  the  competen- 
cy of  expert  evidence,  or  as  10  opinions  of  per- 
sons possessing  a  knowledge  of  asubject  which 
in  its  nature  is  peculiar,  and  cannot  be  assumed 
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to  be  common  to  aJl,  The  ptaiotifl  wai  con- 
ducting a  hotel  and  Mateuniit  budnees,  and 
wu  a  lessee  of  the  premiMS.  Whether  hla 
buslDesB  msa  Ininred  or  not  wm  the  subject  of 
definite  knovtedKe,  and  capable  of  being  tes- 
ti^ediobrexactdata.  The  present  case,  there- 
fore, difCeiH  in  its  facta,  as  in  its  principlea, 
from  the  cases  lelled  upon,  and  Is  only  appo- 
sitely met  b;  the  authoiitiee  of  Olark  y.  Baird 
and  BoeAater  A  8.  E.  Oo.  t.  BucUong.  tupra. 
Here  we  have  a  new  atruclnie  In  the  streets, 
whlchwasa  perrersioQ  of  astreet  use,  and  which 
the  Legislalure  could  not  antboriie  ooi  saoc- 
tioD  without  providing  for  compensation  to  the 
abutting  property  owner  for  tie  value  of  the 


ticnlsj  benefit  conferred  upon  hla  estala  by  the 
presence  of  the  structure.  How,  in  the  nature 
of  things,  is  such  a  matter  susceptible  of  esact 
proof  bv  factaT     Is  not  the  eSect  upon  the 

Silaintllf  s  estate  from  tbo  presence  of  the  d«- 
endanl's  structure  and  Its  operation  of  trains, 
»nd  any  damage  susiaiued  thereby,  bestsbown 
by  receiving  in  evidence  tlie  opinions  of  those 
persons  who,  by  reason  of  eiperience,  obeer- 
Tatlou,  and  familiarity  with  the  various  and 
more  or  less  Inexact  and  tndeflnlte  causes 
which  operate  upon  real  eauie  values,  are 
skilled  or  expert  upon  the  sub.'cct?  How  can  ■ 
the  value  of  the  property,  if  en,'ojed  in  a  usual 
tnancer  and  if  subjected  to  ordinary  street  uses, 
be  asMrtainedeicept  by  way  of  such  evidence! 
There  is  no  application  of  any  new  principle 
of  evidence.  Clark  v.  Baird  is  fulllcient  au- 
thority fortbe  reception  of  opinions  in  evidence 
upon  questions  of  value  and  daiuage.  But 
there  is,  in  a  changed  and  new  coodition  of 
things,  a  new  reason  for  the  admission  of  ex- 


pert opinions  as  to  the  extent  of  damage  sus- 
tained by  an  abutting  landowner  from  the 
presence  of  these  elevated  tailroada  This 
court  has  decided  that  their  structures  destroyed 
the  ordinary  uses  for  which  a  street  waa  in- 
tended,  and  appropriated  certain  easements  of 
the  abutting  property  owners,  wherefore  they 
should  make  compensation  in  damages  for  any 
injury  which  mav  be  proved  to  tiave  been 
EiiSered.  Is  nottnat  Injury,  under  the  extraor- 
dinary circumstances  of  the  case,  more  in- 
lelligently  proved  through  the  opinions  of  per- 
sons shown  to  be  competeot  to  express  aucb 
opinions?  The  witness'  evidence  doea  not 
conclude  the  court  or  jury;  and  it  Is  still  left  to 
tbem  to  decide,  with  the  aid  of  such  skilled 
optclons,  as  to  the  measure  and  amount  of 
damages  which  should  be  awarded  by  way  of 
compei^satlon.  And,  if  the  witness  is  asked 
for  his  opinion  as  to  the  extent  to  which  the 
plaintiff's  estate  baa  been  damaged,  it  seems  an 
overrefluement  of  argument  to  deny  the  pro- 
priety of  allowing  him  to  state  the  result  of  a 
mere  subtraction  of  the  values  assigned  to  th« 

Siremlsea  with  and  without  the  structure.  The 
udgment  of  the  court  or  of  jurors  is  not  lim- 
ted  to  the  opinions  given,  but  is  formed  From 
the  consideration  they  may  liive  to  the  evidence, 
and  is  simply  sided  by  the  information  they 
may  have  derived  from  the  skilled  opinions  in 
the  case.  Upon  the  grounds  of  superior  con- 
venience, of  necessity,  and  of  an  obvious  pro- 
priety, and  if  we  would  have  intelligent  and 
just  decisions  of  such  isauea,  I  think  the  evi- 
dence objected  to  is  admissible  in  sDch  cases, 
and  ther^orethat  the  judgment  below  should 
not  be  reveiaed  for  the  erroia  alleged. 
Roger,  Oh.  J.,  ooncois. 
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mistakes  and  delsTi  tn  the  tr 

peated  menages  will  not  preveot  ra 

fall  damages  oooasioiied  bj  a  mistake  reaulUnc 

from  the  ne^ Utfenoe  of  the  oompoiif  ■■  te 


A  KtlpidstUan  In  »  toleBraipk  bbtok  ax-    A  PPEAL  by  defendant  from  an  order  of  tho 
»iiir''*'g*'"""T*nyfVtnw  Hi>Miitr*"''   -^  District  Court  for  the  First  District  setting 


NoiK.— TcJ«9raiA  eomponitt:  efftet  at  MputoEioni 
<n  eontmet  to  transmit. 

A  telegraph  aoiDpan7<iaiiiiDt  Umlt  Its  ltat>illt7  tor 
the  plain  and  palpable  Degllgenoe  of  Its  operaton 
and  agentH.  Qarrett  t.  Western  tT.  lUeir.  Oo. 
acwai  10  Bt.  ft  Oorp.  L.  J.  llfi. 

It  Is  not  relieved  from  liability  for  falling  to  f or- 
ward  a  message,  br  a  stipulation  that  It  shall  nut  be 
liable  for  errors  or  delays  or  for  nondelivery.  JhtiL 
Bee  Weatem  tJ.  Teleg.  Oo.  r.  Collins,  ID  L.  B.  A.  filS, 
45  Kan.  — , 

lis  liability  for  mlatatea  or  delays  in  delivering 
telegrams  writtSQ  not  on  the  oompany'S  blank 
forma  Is  not  Umjled  by  stipulatlonB  In  sucli  forma, 
tbe  tarma  at  which  were  not  BOtaally  known  to  the 
sender,  although  he  had  been  in  the  habtt  of  send. 
Ing  messages  on  those  forms-  Peanall  v.  Weslarn 
U.  Tsleg.  Co.  121  N.  Y.  zee. 

Astipulation  on  a  telegraph  blank  that  tbe  com- 
pany will  not  be  Uabla  for  delays  aiMng  from  un- 
13L.R.A. 


avtddable  Inteiruptlon  In  tbe  working  of  Ita  llnea, 
doea  not  embiaoe  a  temporary,  eiolusiva  uaurpa- 
Hon  of  the  wire  IQ  sending  out  train  orders.  West- 
ern V.  Teleg.  Oo-  v.  Bosentrater  (^I^)  Hareb  21, 
18»1. 

A  stipulation  In  a  prtntad  form  upon  which  mea- 
sageaare  required  u>  be  written  tief  ore  being  ao- 
ceptei)  for  traDsmlsBlon  that  the  oompany  shall  not 
be  liable  for  mistakes  or  dalaya  or  tOr  nondelivery 
of  nnrepented  mesBBses  beyond  tfao  amount  paid 
for  their  tranamlsslon  Is  oontrwy  to  public  policy 
sad  void  BO  br  as  It  seeks  to  relieve  the  company 
from  liability  tor  negllgenoe.  West.  Union  l^lep. 
Co.  V.  Short.  S  L.  R.  A  TU,  and  noC«.  GB  Ark.  *Mi 
West.  Union  Teleg.  Co.  v.  Btevensork,  B  L.  B.  A.  SIS, 
]ffl  Pa.  ^^i■.  Kllev  V.  Western  Union  Teleg.  Oo.  11 
Cent.  Bep.  SSS.  lOa  N.  Y.  BBl. 

Where  the  menage  was  properlytzansmlttedanA 
transcribed  sad  the  loss  wss  oocasloned  by  CnUure 
to  promplly  deliver,  astipulation  oa  tbe  blank  Um 


See  also  17  L,  E.  A.  648;    33  L.  H.  A.  404;  34  L.  R.  A.  482. 


Webtz  t.  Wbstxbx  Uaiox  Telbokath  Co. 


Ml 


uide  ft  verdict  favorable  to  defendant  and 
fCrantlDg  ft  new  trial  Id  an  action  brouEhi  to  re- 
cover tbe  dftmages  caused  bj  ft  miBluae  in  tbe 
iiaftsmiBslot)  of  a  telegrapb  messnge.    Affriaed. 

The  case  snfflcieDlIy  appears  in  tbe  opinioD. 

Metm.  Etkub  *  Rosara  for  appellant. 

Matn.  Smltb  ft  Smltb,  for  TespoDdmt; 

NotwltLatsndiQg  tbe  terms  ot  tbe  blank,  ibe 
Companv  nea  not  released  from  liability  tor 
the  DegliigeDce  of  its  servants. 

Gitlit  v.  Wtilern  IT.  Tekg.  Oi.  4  L.  R.  A. 
611.  61  Vt  461;  Weitent  U.  Teleg.  Co.  v. 
Fevri.  8  L.  R  A.  334,  118  lid.  248. 

Tbis  quesUoD  is  also  substanlially  controlled 
W  tbe  declsloD  of  the  Supreme  Court  of  Lbe 
Dnfted  Slates  in  Nme  York  Cml.  B.  Co.  v. 
LoelMood,  64  0.  B.  17  Wall.  807.  31  L.  ed.  6S7. 

The  telegraph  compaa;  occaples  the  ume 
lelalioQ  to  commerce  as  a  carrier  of  measages 
Uut  a  railroad  does  as  a  carrier  of  t'oods. 

Watera  V.  Tei^  Co.  v.  Ttxa»,  105  TJ.  S.  460, 
S8  L.  ed.  1067;  Wutem  U.  Ttleg.  Co.  v.  ftn- 
dieton.  183  [J.  8.  347,  80  L.  sd.  1187. 

The  Company  la  Uable  for  the  full  damage 
Incurred. 

I^pper  V.  Watem  U.  TeUg.  Cb.  4  L.  R.  A. 
660,  m  Tenn.  fi54:  Ahxandtr  v.  Wulem  JJ. 
Telig.  Oi.  8  L.  R.  A.  71,  66  HIn.  161;  We*t«m 
U.  Teteg.  Oo.  v.  QritvioiA.  87  Ohio  Bt.  801; 
Thompum  v.  Western  V.  Teleg.  Co.  64  Wis.  581; 
Fooler  v.  Wetttrn  U.  TeUg.  Co.  80  Me.  881; 
WetUm  U.  Tdeg.  On.  v.  Orall,  38  Ean.  679; 
Bmttn  V.  Wtitem  XT.  TeUg.  Oo.  (Utah)  Jone  21, 
1S89. 

Telemph   companies    ue  In  all  reapecta 

bound  by  the  same  rules  that  control 

carriers,  and  It  Is  held  that  they  cannot 
witb  tbeir  employeia  for  exemption  from  lia- 
bility for  the  coDsequences  of  their  negligence. 

SmOan  Eip.  Oo.  v.  OaldioeU.  88  U.  B.  31 
Wall.  360,  370,  22  L.  ed.  BSS,  SG9. 

Zane,  Oh.  J.,  delivered  the  opinion  of  the 

The  pl^ntlft  delivered  to  the  defendant. 
"aofficelDOgdeoCltv.lJtah.l  '    ' 
)  Eagle  Rock,  tbe  following 


Geo.  H.  Btorer,  Eagle  Rock,  Idaho:    I  wlU 

give  one  thousand  cash,  ball,  six  months.  An- 
swer." Which  was  delivered  lo  the  addressee 
at  Eagle  Rock  in  the  following  language:  "I 
will  give  ooe  hundred  cases,  ^tc  six  months. 
AoBKCr."  In  consequence  of  the  change,  tbe 
evidence  tended  to  show  that  the  plaiotm  lost 
a  contract  for  the  conveyance  for  $4,000  of  real 
estate  then  worth  fS.SOO.  Tbe  message  was  writ- 
ten on  a  blanb,  on  which  was  printed  a  condition 
that  Ibe  Confpany  would  not  be  liable  for  mis- 
takes and  delays  In  tranamissioD,  from  negli- 
gence of  lis  agenta  or  otherwise, unlesstbemea- 
sage  sbould  De  repeated,  and  requiring  Uiere- 
for  aaadditiDnalchargeof  onebalf  tbe  legtilar 
rate.  ThemesBagewsanotrepeated,  Tbejury 
returned  a  verdict  under  tbe  charge  of  the  court 
tor  tbe  amount  received  for  transmissioogwhicb 
the  court,  upon  tbe  motion  of  the  plaintift,  set 
aside.  From  tbis  order  tbe  defendant  hsa  sp- 
pealed,  and  assigns  tbe  same  as  error.  Tbe 
cause  of  tbe  failure  lo  transmit  the  message  as 
delivered  is  not  expressly  shown;  but  Che  proba- 
bility is  that  the  defendant's  agents  knew  pr»> 
clsely  how  tbe  failure  occurred.  If  they  did 
not,  the  defendant  bad  tbe  best  means  of  find- 
ing out.  It  it  was  not  Ibe  Company's  fault,  it 
should  have  shown  It.  Tbe  presumption  from 
tbe  evidence  is  tbat  the  negligence  of  tbe  de- 
fendant's agents  caused  tbe  failure.  Tbis 
brings  us  to  the  question.  Did  the  conlracC  ex- 
empt tbe  defendant  from  tIablDty  tor  the  neg- 
ligence of  Its  agenlsf  If  tbe  senders  of  dis- 
palches  and  telegraph  companies  were  the  only 
parties  inlerestra  In  snch  transactions,  tbey 
might  make  soch  contracts.  Tbe  public  baa 
an  interest  in  ibe  telegraph  service.  Tbe  prop- 
erty employed  belongs  to  the  Company,  as  well 
as  the  proi^eds  of  the  business;  but  tbe  prop- 
erty is  used  and  business  is  conducted  for  the 
Bccommodation  and  convenience  of  the  public. 
Public  policy  forbids  contracts  by  telegraph 
companies  exempting  them  from  the  conae- 
quencea  to  others  of^  the  negligeoce  of  their 
aiients  in  transmitting  messages  for  their  em- 
ployers. Such  liability  promotes  promptness, 
skill,  ai "        .... 


1  tbat   branch  of  bunnesa. 


IUdk  tbe  oompanr^  Ibtiflttf  In  case  ot  nnrepeated 
messages  Is  no  defense  to  a  suit  to  remver  damages 
lor  tbe  loss.  Western  U.  Teleg.  Oo.  v.  Lowrey 
(Keb.)  1»  N.  V.  Rep.  107.  dttng  Qulf,  C.  ft  B.  F.  R. 
Clo.  V.  Vllsan,  SS  Tex.  Wt,  Western  V.  Teleg.  Co.  v. 
Broesche,  IS  Tex.  tU;  Western  tT.  Teleg.  Co.  v. 
Way.  BB  Ala.  EtS;  White  v.  Western  C.  Teleg.  Oo,  11 
Fefl.  Rep.  710;  Western  U.  Teleff.  Co.  v.  Tyler.  M  111. 
KB;  Western  U.  Teleg.  Oo,  y.  Hendereon,  SOIAIa. 
610:  Gulf,  O.  &  a.  I-.  K.  Co.  V.  Miller  (Tei.1  Feb.  1*. 

A  stIpalBtlon  In  a  telegraph  blank  UmiHiir  the  U- 
Bbiltty  of  tbe  oompan;  for  mistakes  or  delays  In 
transmitting  or  delivering  uniepeeted  messages  Is 
void  under  Neb.  Comp.  Btat.,  chap.  BBa,  I  U.  West- 
ern O.  Teleg.  Co,  v.  Lowiey  lUeb.)  IB  S.  W.  Rep. 
7D7,  ctUng;  Kemp  v-  Weatem  U.  Teleg.  Co.  Xt  Neb. 
to,  distinguishing  Becker  v.  Western  JJ.  Tdey.  Oo. 
U  Neb.  9!. 

Such  a  atlinilatlon  doss  not  proteot  tbe  oompany 
from  Its  negligent  delay  In  tnnsmMon.  If  It  has 
any  vaUdtty  at  all,  It  Is  only  In  oases  of  a  mistake  (n 
transmittbig,  and  then  only  when  the  negHgenoe  Is 
alight.  ThonqwoD  v.  WeaMn  T7.  ^d^.  Oo.  UV  N. 
Cua. 

A  printed  aUpulatlon  In  a  telegraph  blank,  ttiat 


Uag  the  telegram  shall  be  valid  unless  presented  to 
writing  wtthm  thirty  days.  Is  reasonable  and  oblig- 
atory.  Beasley  v.  Weatem  U.  Teleg.  Oo.  8B  Fed. 

It  Is  binding  on  the  party  Injured  where  the  dam- 
afces  were  known  wlthbi  three  days  from  the  send- 
ing. Western  tF.  Teleg.  Oo.  v.  Onlbeison,  79  Tex. 
«6. 

ne  Tide  that  a  telegraph  oompany  cannot  sup- 
nlate  against  Its  own  negUganoe  will  not  prerent  a 
stlpulatlan  requiring  a  ctelm  to  be  presented  within 
a  oertaln  Ume.  Western  D,  lel^.  Oo.  v.  Dangh. 
erty  (Ark.)  U  L.  B.  A  IQK. 

A  stipulation  contained  on  tbe  blank  ot  a  tel- 
egiaph  oompany,  that  Uie  oompany  will  not  be  li- 
able for  damagea  where  the  claim  fa  not  preeeated  ' 
in  writing  within  sixty  days  after  sending  tbe  mes- 
ssge.  does  not  apply  when  suit  taoommeoced  before 
the  expiration  ot  the  sixty  days.  Weatem  U.  Teleg 
Oo.  V.  Trambell  (Ind.)  ApiH  li,  1S9I. 

Such  a  stipulation  does  not  require  any  notloe  or 
demand  to  fix  the  Ifablhty  of  the  oompany,  where 
there  fa  a  total  ftdlnre  to  bansmlt  tbe  message. 
Weatem  U.  Tdeg.  Co.  v.  Yopst,  S  L.  B.  A.  ait,  U8 
Ind.  HB.  BoenolctoOIlUtv.Westenin.TeleK.Oo. 
(Tt.}4L.B.A.aL 
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Indus  A  Sufkekb  Coubt. 
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Bucb  companies  may  by  contract  exempt  Ihem- 
selvee  frotn  Ion  or  damie«  to  others  Dot  from 
IbeiruWQ  Fault.  NotwithatsndinK  sucb  coo- 
ditloDB,  the  companieB  are  liable  for  ordioary 
Deglirence  in  trans mitdtig  dkpatchea.  W/it- 
em  U.  Teleg.  Oo.  t.  Qritwold.  87  Ohio  8t.  801; 
QiUit  V.  Wattra  V.  Zi%.  Cb,  61  Vt.  461,  4  L. 
R.  A,  611;  ThompKm  v.WeHeru  U.  Tela.  Co. 
64  Wis.  381. 

In  the  case  of  SmUhem  Siep.  Co.  -v.  Caldaea. 
88  U.  B.  21  Wall.  264,  S3  L.  ed.  666.  the  court 
Eatd:  "Tckgraph  companies,  though  not  com- 
mon carriers,  are  engaged  in  a  busincsB  that  is 
in  ils nature  almost,  iinot  quile.  as  Important 
to  the  public  as  is  that  of  carriers.  Lihe  com- 
mon carriers,  they  csunot  contract  with  their 
employers  for  exemption  from  liability  for  the 
consequences  of  theli  own  negligence.  Bat 
thev  may  by  sncb  contracCa.  or  by  Ibeir  rules 
and  it^lalKiDa  .broogbt  tp  tlie  knowledge  of 


'  their  employers,  Umtt  the  meainm  of  tlieir  n- 
spoDBibility  to  a  reasonable  extent.  Whether 
their  rules  are  reasonable  or  unreaaonable  must 
be  determined  with  lefereuce  to  public  policy, 
ptedaely  as  in  the  case  of  a  carrier."  And  In 
JVno  York  Cettt.  B.  Go.  t.  Lodiwood,  B4  U.  8. 
17  WalL  867,  21  L.  ed.  627,  the  same  court 
held  that  a  ccmtnoD  carrier  cannot  lawfully 
Btipolate  for  exemption  from  responsibility 
from  the  nefcligeitce  of  bimself  or  bis  HgenfiL 
If  the  plaintiff  lost  the  dlflerence  between  Ibe 
contract  price  of  the  land  and  Ita  actual  value 
at  the  iline  because  of  the  n^Ufrence  of  de- 
fendant's agents,  that  difference  was  Ms  dam- 
age. 

Tkt  deeiaion  qf  1A«  wuft  grantirtg  Mtf  twh 
trial  M  e^lrm«d,  and  the  cause  is  remanded  to 
tbe  court  tielow. 

Anderaon  and  Blaekbnm,  //.,  concur. 


INDIANA  SUPREME  COURT. 


Millard  W.  SIMONS  et  al. 


1.  To  anatala  i 


I  tax  i^on  land  wblob  la 
amaim  kt  nmTa  bean  lagaJly  azaaipt 

from  tazatloc  f«r  a  Tang  perlodiirlor  to  the  rear 
for  which  tbe  tax  was  asaeaied,  tbe  burdea  is  on 
tbs  tax  offioen  Ut  Shaw  that  somellilng  had  oo- 
onned  bef<H«  sooh  year  to  remove  the  ezemp. 

8.  Art.  S  of  n.  B.  Ord.  Jnlj  18,  1787, 

prorldln;  that  lands  and  piopertr  of  Indians 
■hall  nerer  be  taken  from  tlieip  wtthoot  Uielr 
oonaent,  ts  In  force  In  Indiana. 
8.  TbB  land  of  aa  ladjaa  who  taaa  r»- 
tainad  hia  tribal  relatlona  oaniiat  tw 
tued  br  a  Btate  In  whloli  U.  B.  Ord.  Jul;  IS,  im. 


(Beptembar  IB,  imj 

APPEAL  by  defendant  from  a  Judgment  d! 
the  Circuit  Court  for  Allen  County  In  favor 
of  plalntifls  In  an  action  brought  to  recover 
money  paid  at  a  tax  sale  for  lands  wblch  were 
alleged  to  have  been  legaUj^e^mpl  fram  taxa- 
tion.   Afflnaed. 
The  facts  are  slated  In  the  opinion. 
Mtmn.  Bell  *  Horria  for  appellant 
Mttif.  RandaU  ft  Vaaer,  W.  O.  Ooltt' 
rlek.  B.  R.  Alden  and  Colerlek  A  Op> 
*--■—  for  appellee. 


CoflSay,  CA.   J.,  delivered  Oia  opinion  of 
he  court ; 
The  central  question  in  this  case  relates  to 


NoTH.— Taxation,  (xemptlon  of  Indian*  frxnu. 

n>e  right  of  Indians  in  the  land  la  merely  a  right 
eC  oooupanoy,  the  fee  being  In  the  United  States, 
•utileotoiilrtOtuabrlghtotocoupBnoy.  Jobnsan 
V.  Holntodi,  SI  17.  B.  8  Wheal.  S74.  S  L.  ed.  089;  1 
Kent,  Oom.  SBt;  Cherokee  Nation  v.  Georgia,  3D  tJ. 
8.SPet.tB.SIi.ad.4& 

Powpadon  wbMi  abandoned  by  the  Indiana  at- 
taohea  tneU  to  tlie  fee  wlthont  further  grant. 
Cherokee  NaU<»  r.  Georgia,  SD  U.  S.  B  Pet.  IT,  3  L 
ed.SL 

Bat  when  by  treat;  the  Indian  Utie  Is  esUu- 
gnlibed,  with  provision  fee  thelc  removal,  the  lands ! 
■re  ■asessable.  Viellowa  v.  Denntrton,  a  N.  F.  ac, ' 
State  r.  Xiaml  County  Comn.  W  Ind.  407;  Etanklln 
Gonnty  Comra.  v.  Peonook,  18  Kan.  6X11;  The  Kan- 
na  Indians,  n  U.  S.  6  WalL  TBI,  18  L.  ed.  OST:  Peek 
V.  Hlaml  Oonnty  Oomia.  t  DHL  870;  Pennook  v. 
FrankUn  Ooun^  Oomn.  lOB  U.  B.  M.  W  L.  ed.  >a. 

ne  lands  belonging  to  an  Indian  tribe  are  not 
taxable.  Tbe  New  Yatk  Indtans,  n  IT.  S.  B  WalL 
TBL  IS  Ii.  ed.  nS;  Btata  v.  Miami  Oounty  Comn.  88 
bid.W. 

Bo  lonir  aa  the  tribal  onranlmtlon  ll  reoognlied 
by  the  national  govemmeni.  lands  In  possession  of 
the  Indiana  are  not  subjeot  to  slaW  taxation.  The 
Eanaaa  Indians,  TS  U.  8.  S  Wall.  7S7,  IS  L.  ed.  087; 
Boyer  V.  DlTeIy,<)8  Mo.  610;  Morgan  v.  HcGehee,  t 
Bumph.l8(  WBUT.WI]Ilama,UAla.S». 
18L.R.A. 


Indians  and  their  property  exempt  from  taxation 
by  treaty  or  statute  of  the  United  Slatee  cannot  be 
taxed  by  any  State.  United  Suiea  v.  Rogan,  4b  V. 
B.  1  Bov.  S6T.UL.ed.  UDB:  United  States  T.  Holll- 
day,  TO  U.  a.  8  WalL  ICTT,  IS  L.  ed.  182;  The  Cherokee 
Tobacco,  78  n.  8. 11  Waa  81S,  SO  L.  ed.  m:  United 
Statee  v.  18  OaUooe  of  Whiskey,  W  U.  &  188,  S  L, 
ed.  Ml;  Grow  Dog's  Gsae,  lOt  U.  8.  UB,  IT  I.,  ad.  U«Di 
fiaatlDn  V.  Farmer,  iS.T.Wt. 

Where  the  oosstderatlon  of  an  exemption  waa 
the  cession  of  the  Indian  title  to  a  tract  of  land, 
the  exemption  was  a  iian  of  the  purohaae  price  of 
Uie  lane*  oeded.  New  Jersey  v.  Wilson,  U  U.  S.  T 
Ciauuh.  KM,  8  Ii.  ed.  8DB. 

State  lands  purchased  from  the  Indians  may  be 
exempt  from  taxatlmi  In  the  hands  of  purchaseis; 
bnt  where  for  many  yean  the  purobaaars  had  peld 
taxea  without  question  this  fact  raises  aoonoluaiie 
pKBumptlon  that  by  some  convention  with  the 
Btate  tha  right  of  exemption  bad  been  surrendered. 
State  V.  Wright,  11  N.  J.  L.  178. 

The  language  used  In  treatlee  with  the  Indians 
should  nerer  be  oonsirued  to  their  prejudice.  If 
words  are  used  susceptible  of  a  more  extended 
meaning  than  their  plain  Import  aa  oonneoted  with 
the  tenor  of  the  treaty,  they  should  t>e  oonaldered 
as  used  only  In  the  latter  sense.  Woreeatcr  v 
GeOTgla,  ai  U.  a.  8  Pek  ESI,  B  L.  ed.  G08,  followed  In 
OioeMw  Nation  v.  ITnllad  Slatea,  Q  Ot.  CI.  <Ml 


ie»i. 


ComaaaioKSKa  or  AiAja  Coubtt  r.  Baiojfb 
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tlie  right  to  tax  certain  lands  in  Allen 
County.  The  cause  was  tried  to  the  circuit 
court  before  a  jury,  who  returned  a  apeclal 
verdict.  AJnong  otheia,  the  following  facta 
appear  bf  the  verdict,  vis.  ;  That  John 
Baptiste  Blcfaardvllle,  prior  to  the  year 
1818.  and  ontil  hie  death  In  1841,  was  the 
principal  chief  of  the  Hfamt  Tribe  ot  In- 
diana. For>)ine  time  prlortotheyear  1818be 
had,  with  the  consent  of  hie  people,  and 
under  their  law.  resided  upoD  and  Deld  ex- 
cluaive  posseaslon  of  the  land  Id  ooDtrover^, 
the  tame  Iwlng  the  propertr  of  the  tribe  of 
which  he  wae  principal  oilef ;  which  in- 
cluded three  aectloni  of  land  described  in  the 
third  article  of  the  Treaty  of  1818  between 
the  United  States  and  the  Hiamt  Nation  of 
Indians.  By  that  Treaty,  the  United  States 
agreed.  In  consideratioQ  of  the  ceaaton,  by 
the  tribe,  of  certain  lands  to  the  United 
States,  to  grant  or  release  the  three  sectlona 
to  Blchardvilie  la  fee  simple.  The  Treaty 
was  signed   by  Rlchardville  as   one  of  the 

fiarties  thereto :  and  pursuant  to  its  terms, 
etters- patent  were  Issued  to  him  on  the  34th 
day  of  September,  1833.  Bj  another  treaty 
made  on  the  etb  day  of  November,  18S3.  the 
United  Statea  granted  to  Blchardvilie  and 
his  family  the  privfle^  of  remaining  In  In- 
diana when  his  tribe  should  remove  nom  the 
State,  and  stipulated  that  tie  and  his  family 
should  receive  the  annuities  dae  them,  under 


Indians,  except  the  ftunily  ot  Rlobsrdvllle 
and  some  other  families  granted  a  similar 
privilege,  removed  from  the  State  to  the  then 
Territory  of  Kanaar  Blchardvilie  remained 
Id  the  undisturbed  possession  of  these  three 
sections  of  land  until  his  death.  By  his  last 
will  he  devised  the  land  to  hia  danghter.  La 
Blonde,  or  Hary  Louise  Bicbardvllle.  The 
daughter  and  other  descendants  of  Blchard- 
vilie remained  In  the  posaeaslon  of  the  land 
until  the  danrhter's  death  In  the  year  1847. 
By  her  last  will  she  devised  the  land  to  her 
son.  Ee-la-ke-wa-ke-ah,  alia*  Oeorge  Aus- 
sum.  and  her  daughter,  Mon-go-ae-qua,  aiitu 
Archange  Godfrey.     Both   wills  were  duly 

Erobalea.  Ee-la-ke-wa-ke-ah  died  and  left 
la  portion  of  the  land  to  his  slater,  Mon-eo- 
«e-qua  and  hIa  ton,  Me-che-le-no-qua,  alia* 
WIlHam  Cass.  In  the  year  IS-lie,  Mon-go- 
ae-quahaad  Me-che-ke-no-quah.  by  order  and 
Judgment  of  the  Common  Pleas  Court  of 
Allen  County,  had  partition  of  the  land  be- 
tween themselves.  Before  the  death  of  Rich- 
•idvllle,  Hon-go-se-quab  Intermarried  with 
James  B.  Godfrey,  son  of  Francis  Godfrey. 
the  war  chief  of  the  Miamis,  who,  with  his 
family,  was  also  permitted  by  the  United 
States  to  remain  in  Indiana.  Hon-go-ae- 
<|uah  and  her  husband  resided  with  Richard- 
ville  on  this  land,  and  ahe  and  her  descend- 
ants continued  to  reside  there  until  ber  death, 
which  occurred  In  the  year  1888.  Her  hus- 
band Is  still  living,  and  contlnuea  to  reside 
on  the  land.  Ke-la-ke-wa-ke-ah  and  hla 
son,  lle-che-ke-no-quah  have,  since  the  death 
of  La  Blonde  to  the  present  time  been  in 
the  possession  and  occupancy  of  their  por- 
tion of  the  laud.  There  has  been  bom  to 
IS  L.  B.  A.  83 


Hoa-go-se-quah  and  her  husband  thirteen 
children,  five  of  whom  are  still  living,  and, 
with  their  families,  have  ever  resided  on 
this  land.  The  families  of  Godfrey  and  Me- 
che-ke-no-quah  are  among  the  families  men- 
tioned In  the  Treaty  ol  18M  between  the 
Miami  Indiana  and  the  United  States,  and 
after  that  Treatv  the  United  States  annually 
took  a  census  oi  the  family  and  placed  upon 
the  Hat  Cheke-no-quah,  James  Godfrey, 
H(m-go-se-quah  and  all  their  children  and 
granocbildren,  as  provided  by  that  Treaty, 
and  annually  paid  to  each  of  them,  at  Port 
Wayne,  their  portion  of  the  annuities  pro> 
vided  for  by  that  Treaty,  and  in  the  year 
1882  paid  to  them  their  portion  of  the  amount 
of  the  principal  sum  agreed  by  the  Treaty 
to  be  paid.  They  have  at  all  times  resided 
upon  and  owned  the  land  patented  to  Ridt- 
aidvllle,  being  his  descendants.  The  gov- 
ernment of  the  United  Statea  has  never  con- 
sented that  they  should  put  oO  their  tribal 
relations.  By  all  the  titties  made  before 
his  death,  the  United  States  recognized 
Blchardvilie  as  the  principal  chief  of  the 
Miami  Nation,  and  as  a  member  of  that 
tribe.  He  executed,  as  chief  ot  the  Miami 
Nation,  the  Treaty  of  1785.  and  every  subae- 
quent  treaty  with  that  nation,  until  the  time 
of  his  death.  The  tribe  and  the  whites  who 
came  among  them  treated  and  recognized 
him  as  a  Miami  Indian,  and  the  principal 
chief  of  the  nation.  James  H.  Godfrey  is  a 
Miami  Indian  and  has  always  been  treated  aa 
such  by  the  United  Statea.  All  the  above 
named  and  their  descendants  have  been  treated 
with  by  the  United  States  and  known  aa  the 
Mtamls  of  Indiana,  and  have  been  so  enu- 
merated. The  chiefs  and  head  men  of  the  na- 
tion, in  the  west,  from  time  to  time  called 
upon  them  and  consulted  with  the  desceod- 
ante  of  Blchardvilie  whenever  any  question 
between  them  and  the  United  States  arose 
requiring  the  presence,  at  Washington,  ot 
representatives  of  the  Miami  Nation.  None 
of  the  owners  of  this  land  have  ever  become 
citizens  ot  the  United  3tat«s  or  any  State 
thereto.  The  Mlamls  of  Indiana  wear  such 
clothing  as  is  usually  worn  by  the  whit« 
people  In  the  neighborhood  where  they  re- 
side. Some  of  them  have  been  married  by 
Catholic  priests  and  some  by  Justices  of  tho 
peace,  under  licenaes  procured  from  stBt« 
authority.  In  1886.  ISSJ  and  1888,  the  chil- 
dren of  Me-che-ke-no-quah  attended  public 
school,  and  In  1880,  George  Godfrey,  a  son 
of  Mon-go  se-quah  voted  at  the  presidential 
election.  They  speak  botb  the  Indian  and 
English  languages.     In  her  lifetime,  Mon- 

Eo-ee-quah  caused  the  lands  received  from 
Br  mother,  La  Blonde,  to  be  platt«d  into 
lota  numbered  from  one  to  nine  Inclusive; 
but  the  title  and  possession  of  the  lots  has 
never  been  out  of  the  descendants  of  Blcbard- 
viUe  since  hIa  death.  For  the  years  1871, 
1872,  1873,  1874,  1876,  1876  and  1877,  lots 
one  to  nine  inclusive  were  placed  upon  the 
tsi  duplicate  of  Allen  County  and  aaseased 
for  state  and  county  purposes,  and  were  duly 
returned  delinquent.  On  the  13tb  day  of 
February,  1878,  they  were  bid  Id  for  delin- 
quent taxes  bv  Charles  H.   Aldrlcb.    Tb« 
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land  not  fasTtog  been  redeemed,  the  aadltor 
executed  to  him  &  deed.  A.ldrlcli  coDveved 
to  the  appellee  in  this  cate  and  aBslKned  to 
bim  all  bis  rights  in  the  premiies.  Aldrlch 
brought  suit  In  tbe  Alien  Superior  Court, 
after  receiving  his  deed,  to  enforce  a  tax  lien 
Bgalnut  said  landB;  but  after  the  determina- 
tion of  tbe  case,  Wsu-pe-man-qua,  reported 
In  28  Federal  Reporter,  489,  holding  that  the 
land  was  not  subject  to  laxation.  his  suits 
were  dropped  from  the  docket  without  anj 
flnsl  adjudication.  This  suit  wsa  brought 
against  the  Board  of  Commiasi oners  of  Allen 
Coun^  to  recover  the  amount  paid  for  taxes 
bf  Aldrlch,  under  the  assumption  that  the 
lands  above  named  were  ikot  subject  to  taxa- 
tion. 

It  is  contended  by  the  appellant  thst  as 
these  lands  wen  granted  and  patented  to 
Rlchardville  in  fee  simple,  without  any  re- 
straint upon  alienation,  for  bis  own  use,  and 
not  to  any  nation  or  tribe  of  Indians,  or  for 
thetr  beneOt.  that  they  are  subject  to  taxation 
M  any  other  lands  In  ttie  State. 

On  the  other  hand,  it  is  contended  bv  the 
appellee  that  the  Indian  title  to  these  lands 
was  never  extinguished,  and  as  the  owners 
of  the  same  have  kept  up  their  tribal  rela- 
tions with  the  Miami  Nation  and  hare  never 
become  citizens  of  the  United  Stales,  the 
lands  are  within  the  purview  of  article  8, 
Ordinance  1787 ;  and  are  not,  therefore,  sub- 
ject to  taxation  by  tbe  Stat«. 

Bo  far  as  we  are  informed  by  the  record, 
no  eHort  was  ever  made  to  tax  these  lands 
prior  to  the  year  1871.  Long  acquiescence 
In  tjie  imposition  of  taxes,  unexplained, 
raises  a  presumption  of  a  surrender  of  the 

frivtlege  of  exemption.  Oiwn  v.  VrifAt, 
17  U.  B.  648.  29  L.  ed.  1031. 
As  It  does  not  appear  in  the  n>eclal  verdict 
that  these  lands,  prior  to  that  date,  had  been 
.uuessed  for  taxation,  we  think  It  should  be 
assumed,  for  the  purposes  of  this  case,  that 
tiley  had  not  paid  taxes  for  the  support  of 
Uie  state  and  county  government  up  to  that 
time.     If  for  any  reason  thej  had  been  1e- 

Slly  exempt  from  teiation  between  the  year 
LB  and  the  year  1871,  the  burden  of  show- 
ing that  something  had  occurred  between 
those  dates  which  rendered  them  liable  to 
taxation  rested  upon  the  appellant.  Such 
reason  Is  not  found  in  any  change  in  our 
Statute  upon  the  subject,  for  the  statutes  de- 
claring what  lands  In  the  State  shall  be  sub- 
Set  to  taxation  have  remained  substantially 
e  same  from  1848  to  1881. 

It  is  earnestly  contended  by  the  appellant 
that  the  Ordinance  of  1787  Is  not  in  force  In 
the  State  of  Indiana ;  but  it  has  been  judicial- 
ly determiued  that  the  third  article  of  tliat 
ordinance  la  In  force  in  this  State.  Mt- 
ihing-go-m*ma  v.  Slate,  SB  Ind.  810;  Wav- 
pe-mati-^tat  v.  AtdrieA.  88  Fed.  Hep.  489. 

The  third  article  of  that  ordinance  con- 
tains this  clause:  "The  utmost  good  faith 
shall  always  be  observed  towards  the  Indians. 
Their  Isnda  and  property  shall  never  be 
taken  from  them  without  their  consent ;  and 
In  their  property  rightaand  liberty  they  shall 
never  be  invaded  or  disturbed,  unless  in  just 
and  lawful  wars  authorized  by  Congress; 
I8L.B.A. 


but  laws  founded  In  ]usttoe  and  humanly 
shall  from  time  to  time  be  made  for  prevent- 
ing wrongs  being  done  thera  and  for  preserv- 
ing peace  and  friendship  with  them.' 

In  the  month  of  April,  1818,  Congress 
passed  an  Act  which  provided  that  the  people 
of  the  Indian  Territory  might  form  a  con- 
stitution and  be  admitted  into  the  UdIod; 
provided  that  the  same  when  formed  should 


which  are  declared  to  bo  irrerocfthle  between 
the  original  States  and  the  people  and  the 
States  ol  the  territory  northwest  of  the  River 
Ohio,  etc  On  the  10th  day  of  June,  1816, 
the  Terrltotiai  Legislature  of  Indiana  enacted 
the  following:  That  we  do  for  ourselves 
and  our  posterity  agree,  determine,  declare 
and  ordain  that  we  will  and  do  hereby  accept 
the  proposition  of  tbe  Congress  of  Qie  United 
States  as  made  and  contained  In  their  Act  of 
April  nineteen,   eighteen  hundred  sixteen, 

It  will  thus  be  seen,  as  adjudged  in  the 
cases  above  cited,  tliat  Indiana  made  a  solemn 
compact  with  tbe  United  States  by  tbe  terms 
of  which  certain  portions  of  the  Ordinance 
of  1787,  among  which  is  the  clause  above 
set  out.  was  kept  In  force.    This  clause  Is  a 

firovlsion  in  favor  of  the  Indian  tribes  reaid- 
ng  on  Indian  territory,  and  a*  such  is  to  be 
llbenklly  construed  in  their  favor.  CAeetma 
Sation  v.  UmUd  Slalm.  119  U.  B.  27,  SO  L. 
ed.  814;  United  8tattt  t.  Kngama,  118  U.  S. 
S88,  80  L.  ed.  2S1 ;  The  Kaiuat  Indian*.  72 
U.  8.  6  Wall.  787,  18  L.  ed  667. 

It  takes  no  argument  to  prove  that'if  the 
State  of  Indiana  can  tax  these  lands,  and  sell 
them  for  the  nonpayment  of  such  taxes.  It 
may  deprive  the  owners  of  such  lands  of 
their  title  and  use  without  their  consent. 
This  the  clause  of  the  Ordinance  of  1787, 
above  set  out,  prohibited. 

It  Is  clalmKl,  however,  by  the  appellee 
that  this  case  does  not  come  within  the  rule 
laid  down  in  the  case  of  Me-thing-go-foetia 
V.  9tate,  mipra,  for  the  reaaon  that  it  was 
patented  to  Rlchardville  in  fee  simple,  with- 
out  any  restiaini  upon  alienation  and  for  his 
own  nse,  and  not  for  the  beneSt  of  a  tribe 
of  Indians.  The  cases  relied  upon  by  the 
appellee  as  sustaining  this  position,  vis. : 
ravfer  v.  Vander^ft,  126  Ind.  B39 ;  iMiont 
V.  Weaver,  4  McLean,  82 ;  Pannodt  v.  Aumfc- 
Un  Caanty  Omm.  108  U.  S.  44,  26  L.  ed. 
867  ;  Lanffford  v.  Monttith,  103  U.  S.  147.  26 
L.  ed.  54;  Pfaj-o-tooA-asA-fcum  v.  Sarin,  8 
Fed.  Rep.  740 ;  .Hii^srs  t.  Quinney,  Si  Wis. 
62 ;  McMahon  r.  K^ftA.  11  Kan.  280 ;  Miami 
Ckwtt]/  Oomrt.  v.  BraeJcenridge,  12  Kan.  114; 
Smith  Wetta-n  R  Oo.  v.  WrigM,  116  tJ.  8. 
231,  20  L.  ed.  626,— are  not,  Inour  opinion, 
in  point  in  this  case.  Those  bearing  upon 
the  question  under  immediate  consideration 
turn  upon  the  construction  of  particular 
treaties  and  etatutea ;  but  none  of  them  bear 
upon  the  construction  to  l>e  placed  upon  the 
Ordinance  of  1787.  There  is  nothing  in  the 
language  used  in  the  clause  here  involved 
limiting  It  in  the  manner  contended  for  by 
the  appellee.  The  language  is  broad  enough 
to  cover  the  claim  of  individual  Indians, 
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■nd  titl«a  beld  tn  fee  simple,  acquired  by 
treaty  or  otheiwiee  ftom  the  United  States. 
We  are  unable  to  discover  tay  BubstaDtial 
reason  for  depriving  an  Indian  of  bia  land 
vithout  his  consent,  wbere  he  owns  a  fee- 
simple  title,  wben  he  would  be  permitted  to 
bold  it  if  his  title  were  less  than  a  fee.  Tbe 
question  as  to  whether  these  lands  are  subject 
to  taxation  by  the  State  does  not,  we  think, 
depend  so  much  npon  tbe  Question  aa  to 
whether  the  owneis  hold  the  fee  or  a  less  es- 
tate, as  It  does  upon  the  question  of  their 
tritwl  relations.  That  tbe  owners  of  this  laud 
constituted  a  part  of  tbe  Ulami  Nation  and 
have  kept  up  their  tribal  lelations  Is  abun- 
dantly shown  by  the  special  verdict  before 
us.  They  are  not  citizens  of  the  United 
States ;  and,  Indeed,  could  not  rid  tbemselTea 
of  their  allegiance  to  their  nation  and  be- 
come cittTens  without  tbe  consent  of  the 
United  States.  Slk  t.  Wilidnt,  112  U.  8.  U, 
S6  L.  ed.  648. 

At  tbe  time  the  lands  were  granted  to 
RichardTllle,  he  was  the  principal  chief  of 
the  Miami  Nation.  It  has  been  neld  by  this 
court  that  the  lands  Kranted  to  Me-sbing-go- 
me-sia,  an  Inferior  chief,  were  not  subject  to 
taxation  by  the  Btate.  It  is  not  reaaonable 
to  presume  that  it  was  the  intention  of  Hlcb- 
ardville  and  of  tbe  government  to  place  his 
lands  where  (bey  could  be  taken  without  his 
consent,  while  all  the  other  lauds  reserved  to 
tbe  Miamis  were  placal  beyond  the  reach  of 
tbe  State.  In  our  opinion,  the  lands  de- 
Kxibed  in  the  complaint  in  this  case  were 
not  subject  to  taxation  for  state  and  county 
purposes  during  the  period  for  which  they 
were  assessed.  What  the  status  of  this  land 
Is  now  we  are  not  called  upon  to  decide. 
We  are  not  unmindful  of  the  fact  that  the 
conclusion  here  reached  is  In  seeming  conflict 
with  the  case  of  State  v.  Miamt  Q^nty 
Comr*. ,  68  Ind.  407.  That  was  an  action  by 
the  State  on  tbe  relation  of  Qodfrey,  to  com- 

Sl  the  Board  of  Commissioners  of  Miami 
unty,  by  writ  of  mandamus,  to  refund 
certain  taxes  alleged  to  have  been  illegally 
assessed  and  collected.  It  was  beld  that 
mandamus  was  not  tbe  proper  remedy.  It 
was  alto  held  that  the  complaint  was  txtd  for 
the  further  reasau  that  it  did  not  allege  tbat 
tlie  land  upon  which  the  tax  bad  been  aa- 
•eaaed  was  reserved  to  the  Indians  as  a  band. 
and  not  to  them  indlTlduallj  ;  but  the  ques- 
tion of  the  eSect  of  the  Ordinance  of  1767  upon 
tho  laiids  asseesed  was  not  decided ;  and,  so 
far  OS  we  know,  was  not  considered.  How- 
er,  tbe  question  as  to  whether  these  lands 


are  exempt  from  taxation  under  the  treaties 
and  laws  of  tbe  United  States  is  a  federal 
question,  and  it  was  expressly  held  in  the 
case  of  Wati-pe-man-Tii'*  v.  Aldrieh,  tupra, 
that  they  are  not  subject  to  taxation,  and 
that  llie  particular  tax  Involved  in  this  suit 
was  void^  Tbe  reasoning  in  that  case  seems 
to  us  to  be  sound,  and  we  know  of  no  reason 
why  we  should  hold  the  opinion  rendered  by 
the  federal  court  erroneous. 
Jwiffm«iU  affimud. 

KcBrlde,  J. ,  took  no  part  In  the  decision 
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TsxaUon  of  tba  exec—  1b  Tain*  of  tba 
ompitml  Btoek  of  »  eorpoTktlon  ov^ 
tlULt  of  Urn  tmnclttlo  propertr  subjected 
to  nuation  Is  not  prohibited  by  a  statutori'  |>ro> 
vMoa  ttiat  when  ^s  tangible  property  of  a  oor- 
poratlon  li,  in  Btiara  of  capital  otook  iball  not  be, 
listed  and  iiBiiiiiiil  for  toxatlan. 
(Beptember  US,  IKL) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Oircmt  Court  for  Clay  County  In  favor 
of  plaintiff  In  an  action  brought  to  enjoin  de- 
fendants from  collectinga  tax  aseeased  on  plaln- 
tUTs  capital  stock  by  the  County  Board  of 
Equalization.    Benened. 

The  case  sufQclentty  ap 

Jftsw*.  WmUm  B.  I  _       _       .    

A.  HoNntt  and  Hlnua  Teter.  for  appel- 
Unls: 

The  ilriit  to  assess  tbe  franchlsa  or  capital 
stock  of  individuHls  or  corporations  Is  a  con- 
ceded or  adjudged  principle,  and  baa  ceased  to 
be  a  subject  of  aiscussion  or  argument. 

Cooley,  Tbio.  pp.  82, 879, 8M;  Peoplt  v.  A»- 
ten.  1  Cent.  Rep.  770,  100  N.  T.  5B7. 

It  is  nowhere  averred  that  appellee  has  ten- 
dered the  taxes  properly  chargeable  to  it,  and 


There  are  two  entirely  separate  and  distinct 
quantities  in  rela'lon  to 'every  private  business 
corporatioD,  that  may  become  the  object  of  o«- 
sessment  for  the  purposes  of  taxation,  to  wit, 
tbe  corporate  property  in  its  proprietary  sense 
to  the  corporation  as  owner,  and  the  capital 
stock,  represectiag  the  aggregate  of  the  shares 
held  by  the  individual  owners.  These  two 
separate  quantities  maybe  reearded  as  distinct 
legal  units  not  in  any  manner  alike,  but  in  con- 
templation of  law  and  in  fact  possessed  of  in- 
dependent  attributes  and  values. 

And  since  tbe  board  assessed  the  value  of 
said  capital  stock  of  corporation  and  therefrom 
deducted  the  assessed  value  of  all  the  tangible 
property,  there  ia  in  this  case  no  double  taxa- 
tion in  any  sense. 

Wright  y.  StiiCz,  87  Ind.  841;  Cooley,  Taxn. 
gg  229,  note,  22S,  218,  280,  282,  and  cases  cited 
ou  pp.  888,  aa7;  6  Am.  Law  Rep.  73;  La  Sails 


tbe  actual  tangible  property  of  tbe  oonHnatlon. 
Michigan  Canu  R.  Co.  v.  Porter,  IT  Ind.  Wh  Floyd 
County  v.NewAlliany&S.It.  Co.  11  Ind.  ETIh  St^ 
V.  Bamlltoa.  B  Ind.  310;  Btata  v.  Braoln,  23  N.  J.  L. 
1BV  Bf  cKeen  r.  NortbaniDton  County,  18  Fa.  GU: 
Wbltnell  V.  NorthamptOD  County.  W  Pa.  K». 

Shares  of  stock  In  Incorporated  companies, 
wbetber  the  property  of  sucli  companies  be  tangi- 
ble or  Intangible,  are  personal  property.  Seward 
V.  RtalDg  Bun.n  Iod.ata.   See  IDeety,  Tain.  Sta- 


;,Coen^lc 
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iHTHUTA  BUFBKIU  CODBT. 


*P.S.  aJ>.R  Q).  T.-  Ihnoff^iu,  127  ID.  27; 
Bt.  Loui*  Bridge  dT.B.a>.  v.  PMpU.  Id.  627; 
PeopU  T.  OolemM.  S2  Hnu.  &8,  US  K.  Y.  176; 
Lm  t.  atuTset.  «  Ohio  Bt  168:  itepfo  t.  *o- 
air%,  8  CeDL  Bep.  888, 102  N.  T.  680;  PM>- 
pb  V.  Aitm,  1  Cent.  Bep.  770, 100  N.  Y.  G87; 
MutnjArevK  v,  Iftlmm.  US  HL  4di  Porter  v. 
SooJ^ard,  B.I.d3t.L.B.€h.n6  lU.  661;  CT*. 
o^,  .B.  A  Q.  il.  a>.  V.  aUan,  88  111.  820;  Ghi- 
eago,  P.  ±8.  W.  R.  Co.  t.  Baymond,  97  HL 
212;  BamUtw  Jffg.  Oo.  y.  MamUhvetU,  78 
U.  8.  6  Wall  682, 18  L.  ed.  901. 

JTeMTV.  Oeorc«  A.  Knight  and  A.  W. 
Kmlg-ht,  for  appellee; 

TlM  complaint  aven  that  tbe  entire  capital 
■tock  of  appellee  wasinveated  intangible  VKfp- 
eity,  all  of  which  was  llaled  and  aaeeeeed  for 
laxatioDi  that  it*  capil«l  itock  represented  Its 
taoKlble  property  uid  wat  of  llie  value  of  It 
ana  no  moTe,  that  it  had  noaurplr 


and  Uieo  to  tax  the  cai^taf  stock  inTCBKaJ  in 
that  propenr.  it  to  t«x  the  same  propertj, 
owned  and  held  hj  the  same  penon,  twice  for 
the  (upport  of  KoveniineDt.  This  canaot  he 
done  nnder  our  Conatitntlon  and  laws. 

Const,  art.  10,  g  1;  Lqftin  r.  OitittM  Nat. 
Bank.  SS  Ind.  819,  846;  Siehmimd  v.  Scott.  48 
Ind.  668;  Lafayette,  M,  A  B.  B  Oo.  y.  Oeigvr, 
84  Ind.  186;  BHght  v.  MeOvS/mgh,  27  Ind.  228; 
Rev.  Stat.  1881,  Sg  6806,  6308. 

A  Btatute  whicD  exempts  tbe  share!  of  Btock 
from  taxation  exempts  the  capital  stock  from 
taxadoD  ^so. 

King  v.  Madiion,  17  Ind.  480;  Cooley,  Tazn. 
312. 

There  are  four  recognized  methods  of  tAXS- 
tlon  of  corporate  Interests:  (1)  tax  on  fran- 
chise; (2)  on  capital  slock;  (8)  on  realand  per- 
sonal property;  (4j  on  shares  of  Blocks  In  hands 
of  stockholders. 

Cook,  Btock  &  aiockholders.  g  SOI. 

The  action  of  tbe  twxtrd  of  equalization  in 
this  case  cannot  be  Justified  or  uptteld  upon 
the  ETOtind  tliat  its  oaaeaament  of  appellee's 
Mock  Is  a  tax  on  tbe  francblie,  for  the  reason 
tbat  under  our  tax  Isws  tbe  board  of  equaliza- 
tion ha*  nothing  whaterer  to  do  with  assess- 
ing It. 

Rer.  SUt.  1881,  Sg  6806,  6386,  See  alw) 
Taylor,  Prlv.  Corp.  2d  ed.  g  477o;  9  Water- 
man, Corp.  g  251. 

A  tax  assessed  on  the  capital  stock  of  acor- 
poratlon  ii  a  tax  on  the  proper^  of  which  *ucb 
capital  is  compoeed. 

WMtntf  T.  JfoduoR,  28  Ind.  SS6,  886;  Com, 
T.  &andard  Oil  Co.  101  Pa.  110.  Bee  also 
Foai'i  Am.  B  Cent.  Bep.  661,  113  Pa.  887; 
Seotlartd  Oe.  t.  Uitiouri,  1.  A  Jf.  B.  Oo.  06  Mo. 
12B;  Ptoplt  T.  Badlam  S7  Cal.  694. 

Our  statute  expressly  forbids  sssesslng  tbe 
shares  of  slock  where  die  capital  stock  or  the 


Gwt  B.  Co.  T.  Porter.  17  Ind.  880;    Cooley, 
Taxn.  p.  889,  nolt  a 
18L.  R.A. 


tlon. 

Gordon  t.  Baitimort,  6  Otll,  281;  Baltimore 
V.  BaUimore  AO.R.Ga.«  Oil],  888. 

The  capital  of  a  corporation  la  represent- 
ed by  tbe  property  in  which  it  baa  lieea  in- 

Cooiey,  Taxn.  note  1,  p.  226. 

Although  tbe  State  may  elect  to  tax  dthei 


2  Waterman,  Ccnp.  pp.  880,  881,  885,  »ot»  » 
to  p.  8S6;  ataU  t.  BannOal  A  St.  J.  R.  Oo.Vl 
Ho.  28S;  Ptople  v.  BaHant.  ST  CiL  694. 

Tbe  capital  stock  takes  Its  value  from  wbat 
remains  of  the  property  after  the  payment  of 
its  debts. 

2  Waterman,  Corp,  p.  890, 

An  offer  to  pay  taxes  it  not  necessary  where 
tbe  validity  of  evecy  portion  of  tbem  Is  de- 

Wdl»  Ootttti]/  Oomr*.  v.  Braver,  116  Ind.  234; 
Logantportv.  McOmn^\%\.ljiA.iV>:  Cooley, 
Taxn.  pp.  768,  764.  nob  1;  Aibang  Oity  Nat. 
Bank  v.  Maher,  9  Fed.  Bep.  884;  Clement  t. 
Bm^t,  29  Hicb.  10. 


J.,  delivered  the  opinion  of  tlie 

The  facts  in  tblt  case  are  almllar  to  those 
presented  by  the  record  in  l^/la,nd  v.  BrmU 
B.  OoalOo.  (Ind.),2«H.  B.  Bep.  672:but 
then  la  one  material  fact  presented  by  the 
record  now  befcne  ua,  which  was  not  pre- 
sented  by  tbe  record  in  tbe  case  cited.  U&ny 
of  the  qneBtlons  presented  here  were  decided 
to  whid  •  -       .        - 


)  have  referred,  and 


tion*  la  detail ;  but  it  it  perliapB  proper  to 
apeak  very  briefly  of  one  of  tbem.  It  was 
not  decided  in  tbe  case  of  Hyland  v.  BmtU 
B.  Coai  Oo.  tbat  a  tax-payer  might  enjoin 
the  collection  of  taxea  where  his  property 
was  subject  to  taxation,  although  part  of  the 
taxes  are  Illegal,  without  tendering  tbe  part 
for  which  bis  property  la  liable :  on  the 
contrary,  It  was  expressly  declared  that  where 
tbe  property  it  subject  to  taxation,  tbe  cot- 
lection  of  the  tax  cannot  be  enjoined  without 
paying  or  tendering  tbe  amount  for  whick 
tbe  property  is  liable,  although  part  of  tlw 
amount  levied  may  be  illegal.  The  esses  of 
Loga-ngport  v.  Com,  134  Ind.  2S4,  and  Morri' 
ton  V.  JtMcisr,  114  Ind.  88,  19  West.  Bep. 
187,  were  there  fully  approved  and  so  tbey 
are  here.  What  was  decided  in  ^la,nd  v. 
""  ■'  "  "  "'  Oo.  Is,  that  where  the  property 
'    '  -  -■--    -  -"   and  there  1* 

ass^sed  on  tbe  particular  pro'perty,  no  tender 
is  necessary.  There  was  no  departure  from 
the  lonE  and  firmly  settled  doctrine  Qwt 
where  ue  property  Is  subject  to  taxation, 
but  is  Irregularlv  assessed,  or  assessed  beyond 
its  value,  a  tender  of  the  amount  for  which 
the  property  is  liable  is  alwaya  indispeni- 
able. 

The  fact  which  we  have  *ald  apnesr*  in 
this  record,  but  was  not  contained  In  tbe 
record  in  ^Jand  T.  fircwtt  B.  OoaiOo.,  eupra. 
Is  thi* :    The  schedule  made  out  and  verified 


Htla»d  t.  Cbntbal  Iboh  ±  Btezl  Co. 


"Actual  T&lne  of  itock  9150,000 

Total  amount  of  indebtednew  ex- 
cept for  the  Indebtedneaa  lor  tbe 
current  expenaes,  excluding  from 
Bucb  expeoM  the  amonnt  p«ld  t(x 
tbe  purchiue  and  improvement  of 
propeitT  3S^,^0l 

Aweased  value  of  lauds  7,485 

"  "      "  personal  propertf   27,880 

Total  aaseMed  valuation  of  all  tan- 
gible property  of  uid  Oompkoy  9S,815.* 
It  thuB  appears  trtaa  tbe  appellee'!  return 
of  property  for  taxation,  that  tbe  tangible 
pnipertjr  Ig  of  leas  valne  than  the  capital 
■lock ;  inasmuch  aa  the  actnal  value  of  the 
capital  stock  is  $100,000,  while  tbe  tangible 
property  la  of  tha  value  of  $83,810.  This 
fact  clearly  and  decisive Iv  dlacriminatea  the 
present  case  from  ^lani  y.  BraeH  B.  Goat 
Cb.  insomuch  aa  in  that  case,  according  to 
the  coufeaaed  allegations  of  the  complaint, 
the  entire  capital  stock  was  invested  In  and 
represented  by  the  tanKible  property  returned 
for  taxation.  We  there  aaid  that  "  the 
question  whether  an  assessment  may  be  levied 
upon  capital  stock  to  the  extent  to  which  it 
exceeds  in  value  the  tangible  property  Is 
not  presented  hy  the  complaint ;  nor  Ig  the 
question  whether  corporate  franchisea  may 
be  taxed  wheie  they  have  a  value  over  and 
above  the  capital  stock  presented  for  our  de- 
cision."  The  question  which  we  declared 
not  then  before  us  is  now  presented. 

It  seems  quite  clear  that  no  tax-payer  can 
be  twice  taxed  upon  the  same  propeny,  and 
so  the  authorities  declare.  Stat*  v.  Hannibal, 
it  Si.  J.  U.  Co.  37  Mo.  2«S;PeopttY.Badlam, 
57  Cnl.  SM;  Stati  v.  Ournlierbnd.  dt  P.  R. 
Go.  40  Md.   22 ;  Cooley,  Taxn.  320. 

Where  the  property  once  pays  Its  full  share 
of  taxes  to  the  Stat«  or  county,  it  cannot  be 
subjected  to  a  greater  burden  for  the  same 
pnrpoeea,  although  it  may  be  subjected  to 
special  taxes  In  the  form  of  asaesament  for 
local  improvements,  or  to  municipal  corpo- 
ration taxes  in  common  with  other  property. 
Where  there  Is  an  attempt  to  doubly  tax 
property,  there  Is  a  violation  of  law.  Our 
Statute  provides  that  "  in  all  casea  where  tbe 
tangible  property  of  an  incorporated  company 
is  Tlat«d  and  assessed  under  this  ^ct,  the 
shares  of  capital  stock  of  such  incoruorated 
companies  shall  not  be  Hated  and  assessed." 
Rev.  But.  1881.  gg  6808.  6808. 

This  provision  was  intended  to  prohibit 
double  taxation  and  enforces  the  principle 
stated  by  us.  We  cannot,  however,  hold 
that  the  provision  quoted  is  to  be  considered 
apart  from  other  provisions  of  the  Statute 
and  construed  as  prohibiting  the  taxation  of 
capital  stock  In  all  cases:  on  the  contrary. 
we  hold,  as  was  held  in  ^land  \.  Bnait  B. 
Coai  Oo.,  tapra,  that  it  Is  to  be  considered  In 
connection  with  other  provisions  of  the  Stat- 
ute, and  that,  when  ao  considered,  it  does  not 
exclude  the  taxation  of  capital  stock  where 
it  la  not  Invested  in  and  fully  represented  bv 
tangible  property  subjected  to  taxation.  If 
the  capital  stock  exceeds  In  value  the  tangible 
property  subject  to  taxation  and  assess^  for 
18  LB.  A. 


taxation,  then,  to  the  extent  of  its  value  In 


parent  that  in  such  a  case  there  is  not  double 
taxation.  It  cannot  be  assumed  that  the 
tangible  property  necessarily  represents  the 
value  of  the  capital  stock,  for  the  businesa 
of  a  corporation  owning  comparatively  little 
tangible  property  may  be  so  profitable  as  to 
Impreaa  upon  its  stock  a  value  much  beyond 
its  tangible  property ;  or  it  may  be  the  owner 
of  a  franchise  which  gives  the  stock  a  value 
much  greater  than  that  of  the  tangible  prop- 
erty or  which  it  is  the  owner.  A  corporation 
which.  In  its  sworn  return,  values  its  capital 
sbtck  at  almost  five  times  as  much  as  its 
tangible  property,  cannot  successfully  assert 
that  tbe  taxation  of  ita  tangible  property 
entirely  absolves  its  capital  stock  nom  lia- 
bility. It  Is,  at  all  events,  entirely  clear 
that  where  it  affirmatively  appears,  as  It  does 
from  tbe  ev.dence  in  this  case,  that  the  tan- 

S'ble  property  is  not  equal  Co  the  value  of 
e  stock,  the  stock  is  taxable  to  the  extent 
that  it  exceeds  in  value  the  tangible  propertv. 
The  only  evidence  aa  to  the  value  of  tne 
capital  stock,  aa  well  as  the  oiily  evidence 
of*  the  value  of  the  tangible  property,  was 
that  contained  In  the  tax  list  or  schedule; 
and  that  certainly  does  not  prove,  or  tend  to 
prove  that  there  was  double  taxation,  since 
the  actual  value  of  the  capital  stock  is  shown 
to  exceed  that  of  the  tangible  property  mors 
than  $100,000. 

The  record  affirmatively  shows  that  there 
was  authority  in  the  hoard  of  equal  Ixatlou 
to  act  upon  the  list  returned  by  the  appellee, 
for  there  was  such  a  list  placed  before  it, 
and  the  statute  vesta  it  with  Jurisdiction  over 
the  subject.  Rev.  Stat.  1881,  j§  6805-0808, 
8867.  6S58,  6868;    Bf/land  t.  Braeil  B.    Coal 

00.  ncpra. 

The  list  showed  that  the  capital  stock  was 
subject  to  taxation  to  the  extent  that  it  ex- 
ceeded in  value  the  tangible  property ;  so 
that  there  was  not,  as  in  Eyland  v.  Tin 
Braiit,  B.  Oxii  Oo.  an  attempt  to  subject 
property  to  taxation  which  was  not  taxable. 
Hero  there  was  Jurisdiction,  for  here  then 
waa  a  list  placed  before  the  board  of  equal- 
ization as  the  law  requires;  that  list  disclosed 
property  subject  to  taxation,  and  on  that 
property,  the  capital  stock,  the  Statute  ex- 
preasly  makes  It  the  duty  of  the  board  to 
place  a  value.  It  may  well  be  doubted 
whether  the  courts  can  interfere  at  all  in  such 
a  case  as  this ;  for  the  rule  supported  by  the 
weight  of  aathorlty  Is,  that  where  there  is 
Jurisdiction  and  no  principle  of  law  is  vio- 
lated, the  valuation  of  the  board  of  equal- 
isation is  conclusive.  Cooley,  Taxn.  747, 
748;    ftnoii  v.    LaiereneAurgh    (Ind.)     nday 

1,  180IJ.  PuiaM  County  Gomn.  v.  Senn. 
117  Ind.  413.  Three  is  here  no  evidence 
that  the  valuation  of  the  board  was  er- 
roneous; and  certainly  no  reason  for  setting 
it  aside,  even  If  the  courts  had  power  to  do 
to.  If  the  board  had  placed  a  much  greater 
value  upon  the  capital  stock  than  that  fixed 
by  the  appellee  in  the  schedule,  Its  action 
could  not,'  under  the  rule  referred  to,  be  dis- 
turbed, unless  it  was  made  to  appear  that 
some  principle  of  law  was  violated ;  but  the 
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board  dtd  not  IncreaM  the  Talnatlon ;  on  the 
coDtrarj,  it  placed  the  value  of  the  cssital 
stock  at  $60,000,  and  from  this  deducted  the 
value  of  the  tangible  property,  |37,880 ;  thus 
leaving  subject  to  taxation  ttl3,170  aa  the 
Tslue  of  the  capital  stnck. 
The  trial  court  erred  In  finding  for  the  ap- 


pellee upon  the  evidence  adduced ;   for  upon 

that  evidence  the  law  la  with  the  appellant!. 

Judgment  mertei,  wiM  inttrvetiim*  to  auard 

CoAr.  Oh.  J.,  did  not  take  Uf  part  U 
the  decision  of  thit  case. 


TEOTNESaEB  BUPREHI  OOUBT. 


R  H.  DEUIHO  et  A 

e. 

MBRCHiNTS'  COTTON-PRESS  &  STOR 

AGE  CO.  tt  al., 

and  Other  Caoes. 

(. leoa.. 

BproM 
■  eoUon  tar  eompreaaloa  and 
.__  J  under  a  ootitnet,  dtlierezpreMor  Im- 
piled  from  uaace,  to  Inaure  tbe  wnw  to  Its  full 
value  for  the  owners' beoeDt  la  Uatda  to  Uie  latter 
tor  Ita  fnU  value  In  owe  It  la  dMtrored  bribe 
iriille,  tlinnish  the  oompanj's  negHcenae.  It  ro- 
malni  uninsured,  altlKmffb  the  company  la  free 
Irom  iHvUsenoB  In  oarlns  for  IL 
t.  A  earrlar  whleb  bj  eontraet  or  br 
asMge  aeleeta  a  eomin«aa  finnaynj  ■■ 
tta  kg;«at  t«  receive  oottoo  that  K  to  tie  shipped 
overiaioad.andwne*blUaotladlnttbeieforon 
preaeotBtlon  of  tlie  oomprtas  oompanr's  reoetpla, 
Is  Id  posamlon  of  tbe  oottou  irbeo  tlie  bill  of  lad- 
lag  luw  been  eieouied  so  as  to  be  liable  for  Ita  Iom 

8.  The  ordinary  wsMnptlon  f^w"»  la  a 
bill  of  lnj<t»ij  ezempclDC  ttia  oairter  from  Ua- 
blUty  of  tbe  shipper's  property  1>7  Are  will  not 
oover  ooCtOD  while  In  tbe  warehouse  of  a  oom- 


. a  line., „ , 

berond  tM  own  md  or  throufh  a  tranqranatkn 
oompany  havtnc  no  line  oC  Ita  own,  but  ilniplr 
autborlieatoshttiovaroonneaHogUiies,  mar  In- 
sert tkereln  a  Or*  exemption  olauae,  alifaougii  no 
offer  Is  made  to  assume  the  risk  for  additional 
eompenaaUon,  sbtce  these  la  no  oommoD-law  lla- 
bUltr  to  make  tbe  ttarou^  shipment. 
5.   If  one.  wbo  d*Uv«rs  Ua  eotttm  to  a 


(ter  to  procure  fnsunmoe  on  It 
does  not  rely  on  the  obligation  so  imposed,  but 
procitreaotberlDSuranoeihei«oaln  solvent  com- 
pamlea,  be  eannot.  In  caae  of  tbe  deatruotlon  of  the 
oottOD.  noover  from  the  oompieaa  oompanr  be- 
cause of  Its  tanate  to  ^qouie  Insuranoe. 
I.  Wh«re  a  o«>mpraaa  oomptuty  lUls  to 
eomidx  with  lt«  apvomnat  to  proeore 
Inawaaeo  on  oottou  which  it  baa  reoelved  as 
Bseot  f<»a  carrier,  and  tbeoottonladestrored. 
covered  onlj  br  inauranee  prooured  by  luovner, 
If  tbe  ownnr^  Ineanr  par  tbe  hw  theamonnt 
may  bereooveied,  forttabenellt,  from  tbe  conler 
If  he  k  unprotected  br  an  exemption  contract,  or 
from  the  compress  ocanpany  It  tbe  ootton  waa  de- 


A  common  carrier  Is  bound 
reaaonablc  remuneration,  and  If  he  offeia  to 
ind  at  tbe  same  lime  offers  to  oaxij 
Chat  he  shall  aaaumc  no  UablUtr,  and  holds  forth, 
■a  an  Induoemsnt,  a  reduction  of  price,  or  some 
additional  advantage  whicb  be  does  not  slve  to 
mployhlm  with  a  common-law  llablUtr, 


:c  reasonable    Peek's 


CheconiilUoi 

Case,  10  H.  L.  Obo.  im 

A  contract  eiemptlaK  tbe  oairler:  from  Ilabmcy 
Cor  a  loss  by  fire  not  duo  to  oeKhgenoe,  and  baaed 
iipon  a  suOloleQt  oonalderatlon,  the  shipper  havlair 
the  right  to  elect  between  a  Uabllltr  with  or  with- 
out Iha  Are  clause,  la  valid.  DlUanl  v.  Loulavllle 
kN.  K.  Do.  E  Lea,  XS^  LomsTlUe  *  N.  B.  Oo.  V.  Oll- 
bert,  T  L,  B.  A.  KB,  8B  Tenn.  OX 

The  autborlUea  are  piacUoally  unanimous  con- 
oemlog  a  loss  by  lire  under  a  t)Ul  of  lading  con- 
taining a  tlie  clause,  and  they  eslabllsb  tbe  Iden- 
tical relation  of  bailor  or  UUlee.  Hutcblnion, 
Ghrr.  m.TIH;  Scbouler,  BaDm.  H  OB,  OS,  at;  t  Am. 
t  Bag.  Enoyolop.  I'w,  DM,  and  authorities  cttad; 
Uemphta  ft  C.  a.  Oo.  v.  Beeves,  7T  U.  A 10  WalL  US, 
It  L.  ed.  BOB;  Clark  v.  Bamwdl.  IB  U.  A  U  How.tTi, 
U  L.  ed.MB:  Wck-tem  Tramp.  Oo.  v.  Downer,  TB 
n.  %  11  Van.  iaMOL.ed.UO;  Wheeler,  Carr. 

Clausea  similar  to  those  considered  In  the  princi- 
pal case,  when  baaed  upon  a  sulSolent  oonBldera- 
tlon,  have,  by  the  Supreme  Court  of  the  United 
Btatea,  t>een  held  to  be  valid,  and  to  protect  the 
oumpany  from  liability  for  loai  by  Ore,  caused  oth- 
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erwlse  than  by  tbenegUgeaoaof  tbe  company  or  Ita 
ageata.  York  Htg.  Oo.  r.  IlUnota  Cent.  B.  Oo.  TB 
tJ.  a.  B  Wall  lOr,  IB  I.,  ed.  ITD;  DIUard  V.  Loukvllle 
A  N.  &  Oo.  I  La,  iS8.  In  tbe  mm  last  dted  (be 
QouKsald:  "A  lower  rate  of  fi^bt,  or  eome- 
thlng  equivalent,  will  be  a  suffloleat  oonatdetatlon 
for  the  stlpulnUoo."  DOlard  v.  LoulavUe  A  H.  B. 
Oo.*Lea,aB. 

It  la  now  wall  settled  Oiat  tbe  oomipon-law  Ua- 
MUty  of  carrlera  may  be  limited  by  spedal  oon- 
tiaot,  even  to  the  extent  of  denDdlng  them  of  tbe 
character  of  Icaurera,  eioept  aa  against  their  own 
negligence,  and  tbe  llmllMJoa  may  be  embraced  In 
tbe  bUl  of  lading.  To  be  valid,  it  nuM  be  faMr 
obtained,  and  Just  and  leownable.  Coder  the 
English  Ball  war  and  Oanal  TnOo  Aot  of  IBSi,  such 
stlpnlatiooa  are  called  "ocrndtUona"  and  arenp- 
beld  only  when  tlieyare . . .  Just  and  leaaonable." 
Tbe  same  ortterlon  Is  nnlfonnly  applied  In  tbM 
oonotcy.  and  no  UmltaHona  :of  the  carrier'*  oom- 
mon-law  stability  will  afford  protection  uoleas 
'*Just  and  reasonable'' In  the  eyta  of  the  law.  New 
York  Cent.  B.  Co.  v.  Lookwood,  M  U.  A  IT  Wall. 
air,l!lI..ed.BZrjHartT.  PeruttylvaolaB.  Co.  112  U. 
A  S88,  B8  L.  ed.  Tn  lUrr  v.  Wen«n  U.  TMeg.  Oo. 
nTenn.ii4& 

•me  burden  of  proving  tbe  leasopaUeness  of  a 
condition  tl«e  upon  the  oompany.  The  most  cogent 
e  videnoe  Id  favor  of  leasonaldeness  Is  to  abow  tbat 
the  oondltiou  was  not  forced  upon  the  cuatomor, 
butthat  hebadafair  altemattvaof  getting  rid  of 
tbeoondlt]on,andyetBgreedtolt.  Bedman. Carr. 
Ed  ed.  p.  SB,  oitJug  Lewis  v.  Great. Weatam  E.  Oo.  a 
L.  J.  M.AQ.  B13L 
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atxorea  tbrougb  tn  DegUgeDoe;  tmt  no  Ttxovay 
ean  tM  had  becnuw  at  the  oomprea  oompan;'! 
failure  to  jirooure  lotunuoe. 

7.  Aiir»dTMio«Bi«atormonerb7-»iilB- 
■arer  ta  the  ■— ill  nil  fortbelon  of  piopertr 
In  vcmcmSoa  of  a  bailee  who  hadftJted  to  comply 
with  hla  BBTeement  to  proooie  Inmirftnoe  on  It, 
which  KCOEnliss  the  liiiiuer>«  UabllltT  for  the 
kMB,  ooDitltutfs  a  payment  M  aa  lo  preraoC  a  to- 
ooTOTT  for  Uie  bailee's  failure  to  procure  InauT' 
anoe,  wheUieTtheadvluioamBnt  waa  a  loan  to  be 
repaid  upon  reooTery  from  tlie  bailee,  or  waa 
borrowed  from  a  third  person  on  the  Inauier'a 
credit,  or  wu  provided  for  In  the  Inauraoce  oon- 
tnot. 

8.  Tbe  teUng' of  «n  oMlC«tlonbr  an  In- 
mreri  in  oompi  jlns  with  Ita  contraot  to,  in  oaae ! 
of  loai.  advanoe  money  to  the  aMuied  pCDdto^  the 
Dollectlon  of  the  cflalm  from  the  one  primarily  li- 
able, fora  retam  of  the  money,  not  It  tfaelnourer 
waa  not  liable,  but  In  oaae  Mine  other  penon 
ahoold  prore  to  be  BO,  wUlbe  held  to  IM  a  oonoee- 
flcmof  UablUvontfaepaltot  the  Insurer. 

8.  OTte  J»twoftliepidtt*«fc»ndaotUi» 
tlmfl«  of  fcttfcohnwnt  of  tfao  rUka,  must 
(OVem  In  detarmlnlDR  the  priority  of  Inauianoe 
under  a  olauge  In  an  open  policy  providing  that 
tnsuranee  "prior  In  date  to  thU  potley"  tball  be 
Brst  applied  In  payment  of  a  low. 

10.  Where  » iNtilee'B  ag^enti  under  «oit- 
traet  to  proeurelnviiHuiee  OB  the  prop- 
erty. Uworee  OBlj  part  of  It  for  the  beneiii 
of  lloeU,  Ita  prinolpal  and  the  owneiB,  and  part  of 
the  OWDCM  Inanre  their  Intcrcata  in  a  aeparata 
oompaoy  for  their  own  beneflt,  in  oaae  of  kMs,  the 
flrst  insiiranoe  will  be  applied  to  the  rtska  oovered 
b7  It  alone,  to  wit:  thoaeof  thebaUeeandowneta 
nnloaured  by  the  other  company  and  thui  Inol- 
dentally  to  the  beneflt  of  Uie  asent,  before  oon- 
tiibution  will  be  eoforoed  in  f aror  of  the  aeoond 
Insurer  towarda  paylnE  the  leaa  of  the  ownen  In- 
■ured  by  It. 

1 1.  Wliere.  In  Kttemptlnfl>  to  remove  a 
ear  loaded  witb  Berehandi»e>  Ormn  tbe 
piityliwity  nfm.  >wtfrt<Tig  Iwitl  rt  I  ¥i  o-,  a  draw* 
tar  breaka.  In  oonaequenoa  of  which  the  fire 
leacbeaanddeatToyatbemeroliaiidtoe.  the  carrier 
la  liable  for  Ita  loaa,  noiwittiftandlnK  a  clause  In 
the  biU  ot  ladlnc  ezemptmr  it  trom  llBhllltT  for 
loaa  by  Are,  unleoi  It  can  show  that  the  breakage 
wBa<»u»Bdbya  latent  defeat  orotheri  " 
oiant  to  excuse  IC 


iteayt  that  the  latter  ■hallproonrelnauranoe 
mi  the  aUpper'B  property  while  Id  Its  pnauaaion 
aa  tuoh  asent,  ean  be  adluated,  ta  between  tbe 
dilpper  and  asent.  In  oaae  of  the  lOM  of  the  prop- 
erty by  Are.  on  l«B  "" '—>-—,- 

lis  UabOlty  for  the : 
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CROSS  APPEAIS  from  •  decree  of  tbe 
Chancery  CouK  for  Shelby  County  in  a  suit 
brought  to  recover  the  ralue  of  certain  cotton 
nhicn  vaa  de»troyed  by  fire  while  in  tbe  poe- 
Ksston  of  tbe  defendant  sioraj^  compaoy  as 
agent  for  certain  transportation  companies. 
Modified  and  agtrmed. 
Tbe  facia  are  auffldently  itat«d  In  the  opla- 

Me*tr$.  Jnllna  A.  Tajlor  and  W,  H. 
Carroll,  for  complalnanU,  R.  H.  Deming  & 
IS  UK  A. 


Co.,  The  Jachson  Co.,  Tremont  4  Suffolk 
Mills,  Dwight  Mfg.  Co.,  E.  H.  Coatea  A  Co., 
■VVLitefleld  JiIUls,  Union  Mfg.  Co.,  Hooper  & 
BufflngtOD  Sbove  Mills,  Provideoce  Washiog- 
ton  Ins.  Co.,  and  Lencaster  Mills: 

The  limitBlion  of  the  catTier'a  liability  by 
contract  Is  necessarily  confined  to  tbe  servtcea 
contracted  for,  and  Uie  carriers  who  were  par- 
ties In  it 

Babeoek  t.  Lake  Short  ±  M.  8.  R.  Go.  49  N. 
Y.  496,  497. 

The  bill  of  lading  of  defendants  does  not 
give  the  privilen  of  compressing,  or  embrace 
the  peril  of  a  Are  except  transportation  Are 
perilk 

8ee  BebiTiton  t.  UtrehanU  Despatch  Trantp. 
Co.  4S  Iowa,  470. 

Exemptions  must  be  clearly  and  tuuuablgn* 
ously  eipreaied. 

HuIcbiDson,  Carr.  §§  S7S,  876. 

It  cannot  be  ruled  tiiat  a  peril  entirely  dit- 

net  from  the  transportatloD  perils  is  to  be  to- 
lerpolated  into  contracts  for  transportallon  un- 
lees  they  are  to  ix  read  In  the  li^t  of  a  local 
usage  known  and  assented  to.  Tbe  contract 
■faould  be  construed  very  strictlf,  and  where  it 
in  terms  embraces  only  a  portion  of  the  risks 
of  ttansportHtion,  responsibility  tn  other  re- 
spects should  be  hrtld  as  at  common  law. 

SRedfield,  Carr.  p.  83:  MurchanU  Banky. 
Union  B.  it  Trahm.  Co.  69  N.  Y.  878;  Waltm 
Union  R.  Co.  v.  Wagner,  SB  lU.  197;  Lirerpoel 
it  Q.  W.  8. 8.  Co.  T.  Phtnix  Int.  Co.  139  U.  S, 
441,S2L.  ed.  792. 

In  New  York  a  carrier  may  stipulate  against 
B  liability  for  a  loss  by  negifgence.  A  consid- 
eration of  the  adjudged  cases  in  that  State  will 
lead  to  tbe  conclusion  that  a  loss  by  flre  in  a 
press  is  not  within  the  conditions  of  tbe  con* 
tracts  expressed  in  tbe  general  bill  of  lading. 

SoUappU  V.  Bomt,  W.  it  0.  R.  Oo.  88  N.  Y. 
278:  Magnin  t,  THnrniort,  68  N.  Y.  16a 

When  ibe  particular  dangers  or  risks  against 
which  the  carrier  has  specially  guarded  him- 
self ere  preceded  by  general  or  more  compre- 
hensive words  of  exemption,  the  former  are  to 
be  construed  to  embrace  only  occurrences  ^'u*- 
dmi  generit  with  those  subsequentiy  enume- 
rated, unless  there  be  clear  intent,to  tbe  con- 

Hutchinson,  Can.  g  27R:  9t.  f^ouU  A  S.  B. 
R.  Oo.  T.  Stnwk,  48  Ind,  802;  Barter  v.  WheO- 
tr,  40  N.  n.  9. 

If  there  was  an  established  custom  by  which 
it  was  generally  understood  by  carriers  and 
shippers  that  when  there  was  a  general  excep- 
tion against  a  loss  by  flre  in  a  bill  of  lading  it 
included  as  well  tbe  peril  of  a  fire  at  or  In  a 

[ireas,  as  it  did  those  attending  transportation, 
t  would  not  be  binding  on  those  appellants  to 
whom  it  was  not  known. 

lAwaon,  Carr.  ^  125;  Qrinom  t.  CommsrdaX 
Nat.  Bank,  8  L.  R.  A.  378,  B7  Tenn.  353. 

Tbe  rule  "the expression  of  the  one  is  the 
exclusion  of  tbe  other,"  limits  the  "  fire  clause" 
of  the  Blue  Line  bill  ot  lading  to  fires  "  in 
transit,"  I «.,  those  which  occur  while  cotton  ia 
being  transported  and  to  fiiee  at  stations,  t.  «.. 
at  the  depots  or  station  houses  of  the  rallwayti 

Lawson.  Carr.  §  101. 

Under  the  circumstances  the  oonditionliiaU- 
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log  tbe  carrier'B  ItaUllty  for  Ion  i>j  Are  la  a 
press  Is  noi  valid,  Dor  supported  by  any  cod- 
Mderalioa. 

Is  a  condition  valid  tbat  the  carrier  ahall  not 
be  liable  for  a  loss  byflrewbile  tbe  cotton  is  in 
a  press,  where  It  was  lodged  for  compreasion 
by  such  carrier,  for  its  benefit,  when  the  coats, 
i.  «.,  insurance,  compreeston,  warehousing, 
and  loading  on  cars  ate  charged  as  part  of  tbe 
freight  in  tbe  tariff  of  the  carrier,  and  col- 
lected from  owners? 

Tbe  defense  relied  on  to  sustain  tbe  reasou- 
ableoess  of  this  ezception  is,  it  is  contained  in 
a  through  contract.  The  argument  is,  that 
any  such  condition  inserted  in  a  through  con- 
tract is  reasonable  because  tbe  carrier  need  not 
tnahe  one.     The  argument  in  support  of  it  bas 

Xew  fork  Omt.  R.  Oo.  t.  Loekieood,  81  tJ. 
B.  17  Wall.  867,  31  L.  ed.  827. 

The  shippers  in  this  case  could  not  have  bad 
a  commoD-law  contract  if  tbe^  had  desired. 
Tbe  carrier  cannot,  by  a  valid  stipulation, 
contract  against  liability  fortala  or  his  servants* 
negligence;  mitber  can  he  limit  liability  under 
circumstances  tbat  render  tbe  limitation  unjust 
and  unreasonable. 

IHd.;  MenhcmU  DitpatA  Tran^.  Go.  v. 
B^oeA,  86  Teon.  897. 

It  is  not  every  special  contract  that  la  effec- 
tive. To  be  vwid  it  must  be  (airly  obtained, 
founded  upon  a  constderatioD,  and  oe  just  aud 
reasonable. 

Lovinilk  <fi  Jf.  B.  Co.  V.  QilbfH,  7  L.  R.  A. 
162, 88  Tenn.  430;  Sea  York  ant.  R.  Oo.  v. 
Lodcteood,  tupra:  Barty.  PenntylTiania  R,  Co. 
112  U.  8.  888,  28  L.  ed.  7»;  Marr  v.  Wettem 
U.  Teles.  Co.  8S  Tenn.  S43i  Merchantt  IH*- 
patch  Trantp.  Oo.  v.  Moeh,  tapra. 

The  shipper  should  have  the  alternative  of 
shipping  under  tbe  common-law  liability,  or  a 
less  or  restricted  bablliiy,  at  his  option. 

Feek")  Case.  10  H.  L.  Cas.  478;  Loainilk  <£ 
2f.  R.  Co.  V.  Qilbtrt,  tvvra,;  ManeAetUr,  S.  A  L. 
B.  Co.  V.  Brovm,  L.  K  8  App.  Cas.  708;  Btal 
T.  Strua  Devon  R.  8  Hutist.  &  C.  887-842; 
TAeil'mlana,  138  U.  8.  397.  S3  L.  ed.  788. 

A  condition  to  be  reasonable  must  be  coupled 
with  compensating  advantages. 

dai/ton  V.  Corby,  2  Ad.  &  Bl.  819. 

It  may  not  contravene  public  policy. 

Ibid. 

It  must  be  fairly  obtained. 

Booth  T,  Hm-theaitem  B.  Oo.'L.'R.^  Ezch. 
ITS. 

The  commoD'law  and  charter  duty  required 
(be  several  carriers  to  carry  and  to  have  ade- 
quate facilities  for  the  traosporiation  of  the 
cotton  destroyed  In  the  compress  flre. 

BeoJUid  V,  Lake  Short  itM.B.a.  Oo.i  In- 
ters. Com.  Rep.  87. 

Tbe  measure  of  carrieia'  duty  to  transport 
goods  is  determined,  not  by  the  line  of  car- 
riers' railways,  but  by  tbe  public,  and  pro- 
fessed habits  of  such  carriers.  He  is  bound  to 
carrygoodafromand  to  such  places  asbispub- 
Ucprofeasion  has  connected  bis  trade  with. 

Browne,  Oarr.  %  290. 

Carrrlng  beyoiid  bis  own  line,  or  guarantee- 
ing a  tbrough  rate  of  freight,  may  niraiah  an 
adequate  consideration  for  limttalJons  upon  bit 
conmion-law  liability,  but  neither  of  those  cir- 
cumstances aSecIs  the  conditloua  of  limitation. 
18L.  R.A. 


If  It  were  otherwise,  then  tbe  limitation  wonld 
not  be  dependent  upon  its  being  iust  and  rea- 
sonable, but  on  its  being  in  a  Dill  of  lading 
granted  by  a  carrier  for  tranaportation  of  goodft 
befond  Its  own  line. 

it  would  consequently  follow  tbat  a  provis- 
ion exemptiuK  carrien  from  liability  for  neg- 
ligence would  be  valid  tl  tbe  contract  was  to 
transport  tbe  goods  beyond  carrier's  line.  That 
condition  of  limitation  la  not  valid,  because  it 
la  not  a  reasonable  one. 

Eaet  Ttnneteee,  V.  S  Q.  B.  Oo.  v.  NOton, 
1  Ooldw.   272;  Southern  Stop.  Co.  v.  Womatk. 

1  Heisk.  256;  NaahmUe  d  C.B.Oo.  v.  Jaekeon, 
6  Heisk.  371;  DOlard  v.  LouietiUe  SN.B.C0. 

2  Lea,  288;  Merchantt  Ditpatch  Trantp.  Co.  v. 
Bloeh,  tupra. 

Tbe  several  carriers  engaged  in  the  traffic  of 
cotton  each  had  ita  own  line;  but  in  connection 
with  other  linea  of  an  aaaodatioD  of  catriera, 
continuous  lines  were  formed,  for  which  car- 
riers' agents  solldled  shlpmentB  and  granted 
throu|^  bills  of  lading  for  one  sum,  that  con- 
edgnees  paid,  and  tbe  carriers  divided  among 
Ihem;  therefore  as  to  third  parties  with  whom 
they  contracied,  the  several  carriers  in  associa- 
tion are  liable  for  a  loss  taUng  phtce  on  anf 
part  of  tbe  whole  line. 

Barter  r.  Wieeler,  49  N,  H.  9;  Bradford  r. 
South  OarolinaR.  Oo.  7  Rich.  L.  201;  Cinrin- 
naH,  H.  dt  D.  B.  Oo.  v.  SpraU,  %  Duvall.  4: 
Nathua  Loek  Oo.  v.  Woruiltr  <t  If.  R.  Oo.  IS 
K.  H.  S39;  Choutttmn  v.  LeeeA,  IB  Fa.  224; 
Baltimore  &  P.  8.  B.  Oo.  v.  Brown,  64  Pa. 
77;  Eart  v.  Remtetaa-  <f  8.  B.  Oo.  8  N.  T.  87j 
EtanttiUe  di  C.  R  Co.  v.  Androteeggin  MilU, 
89  U.  S.  22  Wall.  694.  S3  L.  ed.  734;  <hden*- 
burg  £  L.  C.  R.  Co.  v.  Pratt,  89  U.  B.  SaTfTall. 
128,  23  L.  ed.  837;  Coattt  v.  United  BtataBxp. 
Co.  45  Mo.  238;  Qan  v.  New  York,  P.&B.B. 
Co.  99  Mass.  330;  Aigen  v.  Boeton  di  M.  B,  Co. 
183  Mass.  423. 

Being  thua  associated  they  are  obligated  to 
carry  cotton  through  from  Memphis  to  eastern 
points  by  their  vocation  and  holding  out 

Merchante  Ditpatch  Trantp.  Oo.  v.  Bloeh,  8<t 
Tenn.  898;  JTeie  York  Cent.  R.  Go.  v.  Loekmood, 
84  U.  8.  17  Wall.  867,  17  L.  ed.  637;  Atehiton. 
T.  AS.  F.  R.  Co.  V.  Denver  &  S.  0.  R.  Co.  lift 
V.  8.  680,  38  L.  ed.  396. 

If  the  carrier  demands  and  receives  com- 
pensation additional  to  tbat  usually  charged 
for  transportation  with  restricted  risk,  the 
agreement  for  restriction  would  seem  to  be 
nudum  paetum, 

Wbeeler.  Oarr.  223,  324;  Buektand  v.  Ad- 
am* Exp.  Co.  97  Mass.  134;  iVry  v.  Thomp- 
■on,  98  Hasa.  349:  FiO^mnon  v.  Grand  Trvnk 
R.  Go.  66  He.  483. 

Tbe  teat  of  the  right  to  appropriate  the  yro- 
ceeds  of  tbe  insurance  is  determinable  upon 
the  interest  of  the  bailee  in  the  property.  Th» 
policies  supply  the  place  of  tbe  property. 

StatuieU  V.  Stapiet.  19  N.  Y.  406;  1  Wood, 
Ins.  gg  269,  397. 

If  a  carrier  is  not  liable  for  the  loss,  he  has 
no  right  to  share  In  the  proceeds,  because  be 
has  no  interest. 

Fire  Int.  Atto.  of  England  v.  Merehanle  A 
M.  Trantp.  Co.  6  Cent  Bep.  487,  SO  Md.  389: 
California  Int.  Co.  v.  Cniott  Omp.  Co.  ISft 
0.  S.  410,  83  L.  ed.  78a 

The  polidee  are  not  worded  M  U  toontr 
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even  the  liability  of  the  Mercbanta  Cotton 
Preaa  &  Storage  Company. 

Bogen  t,  Traden  in*.  Co.  6  Paige,  S90,  8  L. 
ed.  1114. 

lusunuice  bj  sbippen  and  bj  tbe  canien 
doei  not  entitle  one  lot  of  InauierB  to  coutribu- 
tion  from  tbe  otber. 

Boy^  T.  BoaiuAe,  JT.  A  B.  8.  B.  Co.  36 
Fed.  Bep.  493;  California  In:  Go.  \.  Ccae,  ru- 

The  flrrt  benefldariee  ot  the  compresB  poli- 
cies ore  the  railroade,  who  aie  liable  lor  the 
cotton  destroyed  bj  the  fire. 

North  BritiiA  In*.  Co.  v.  London,  L,  AO.  In*. 
a>.  L.  R.  6  Cb.  DiT.  561. 

Matn.  H.  O.  WkrlomAr,  C.  W. '  Fray* 
s«r,  and  Be»rd  A  Cl»pp  also  foi  complain- 

Meim.  WilUsA  H.  Basdalph  Jk  Son 
and  Q»ntt  *  P»tter«oa.  for  tbe  filue  line, 
defendant; 

Tbe  cotton  was  In  tbe  exclusive  custody  and 
control  of  tbe  Hercbanta  Cotton  Preas  &  Stor- 
age Company  when  destroyed  bj  fire,  the  Blue 
line  had  no  possession  of  it,  or  control  over  it, 
and  tbe  tranaporiatloii  it  undertook  by  Its  bills 
of  ladine  baa  never  been  b^un,  acd  conse- 

S neatly  Uiere  la  do  liability  on  tbe  Blue  Line 
>T  Ibe  cotton. 

St.  Louit,  I.  X.  tt  8.  B.  Oo.  v.  Knight,  133  TJ, 
B.  79.  30  L.  ed.  1077;  Calfornia  In*.  Go.  v.  Vn. 
ion  Gomp.  Co.  188IJ.  S.  887,  83  L.  ed.  730;  8t. 
Louit,  I.  M.  A  8.  B.  Oo.  t.  Commerddi  Union 
In*.  Co.  ISO  U.  S.  328,  BS  L.  ed.  164. 

Proof  of  the  mere  fact  of  the  loss  of  tbe  co^ 
ton  by  flre,witlioiit  more,  raises  no  piesumption 
of  negHgence  against  the  carrier,  and  the  plain- 
tiff  muBl  in  audi  acBsc&Ter  and  prove  afSrrn- 
Btlvelj  that  the  loss  by  Are  resulted  from  tbe 
carrier'a  negligence,  before  be  can  have  a  re- 
covery. 

Lovi*vilU  A  N.  B.  Co.  v.  ManiAattr  Mid*, 
88  Tenn.  668. 

A  common  carrier  may  by  actual  expressed 
contract  to  that  effect,  clearly  made,  devest 
himself  of  all  responsibility  tor  loss  of  his  con- 
siKnor'a  goods  by  any  flre  happening  without 
his  own  fault. 

Scbonler,  Bailm.  p.  454;  York  Mfg.  Co.  v. 
BlinoU  Genu  ft,  Co.  70  TJ.  8.  8  Wall.  104.  18 
L.  ed.  170;  New  York  Cent.  B.  Oo.  v.  Loek- 
vood,  84 U.  8.17  WalL  876,  877,  31  L.  ed.  689; 
LoainiUe  A  S.  B.  Oo.  v.  Manehattr  MilU,  to- 

Tbe  cotton  destroyed  was,  by  the  consent  of 
tlie  owners,  and  indeed,  l^  their  own  act,  in  a 
warehouse  or  compress,  and  subject  to  tbe  con- 
trol of  the  Compress  Company,  and  no  duty 
or  Tesponsibilily  of  any  carrier  had  in  fact 
attached,  or  cotud  in  (lie  nature  of  things  at- 
tach. 

Butler  T.  Ba*t Tennettee  AS.  B.  Oa.S  Lea, 
83. 

TlirotiKbbansportationI>evond  the  terminus 
of  tbe  iHUrDad  of  tbe  railroad  company  under- 
taking the  cairjage,  as  well  as  a  lower  rale  of 
freight,  la  a  a  affldent  consideration  for  tbe  atip- 
ulation  for  the  exemption. 

BiOardv.  LouitniSe  A  JT.  R  a>.SLea.388; 
LovittiOi  AN.  B.  Oo.  v.  Maneietter  Mill*. *u- 
pra;  LouitviOe  A  S.  B.  Oo.  t.  Oilbert,  7  L.  B. 
A.  163,  88  Tenn.  480. 

The  carrier  need  not  In  every  caseabow  that 
18  L..R  A. 


be  made  a  special  offer  to  carry  under  Us  com- 
mon-law liability  In  order  to  render  a  special 
contract  exempting  him  from  that  liability 
valid. 

LouiteWt  A  S.  B.  Co.  v.  8omH  (Tenn.V 
March  8,  1881. 

In  LovitvilU  A  If.  B.  Oo.  v.  Bitbert,  7  L.  R. 
A.  162,  BS  Tenn.  484.  435,  tbe  court  spoke  only 
"of  a  company  standing  before  the  public  as  a 
common  carrier,  and  enjoying  advantages  and 
franchises  as  such,"  and  applied  to  acarrier  so 
circumstsnced  the  rule  "that  he  must  be  ready 
to  do  the  business  of  a  common  carrier  with  tbe 
full  measure  of  respooBlbility  imposed  by  llie 

In  the  present  case  the  Blue  Line  Is  not  BUCb 
a  common  carrier.  Where  it  appears  that  the 
goods  had  been  destroyed  by  fire  when  in  the 


afflrmallvely  tliat  be  was  not  responsible  for 
the  fire. 

LouinilU  A  N,  ft.  Co.  v.  Maneheeler  Mill* 
*tipra;  Lanea*ter  Mtil*  v.  ManhanI*  0.  P.  A 
8.  Co.  m  Tenn.  1, 

Mr.  Thomfta  H.  Jackson,  for  PhoBnis 
Insurance  Co.,  defendant: 

The  insertion  in  the  marine  policies  of  the 
clause  intended  to  prevent  sbippers  from  ac- 
cepting bills  of  lading  with  what  Is  known  as 
the  insurance  subrogation  clause  releases  the 
companies  from  liability  for  cotton  covered  by 
Blue  Line  bills  of  lading  which  contained  the 
subrogation  clause. 

inmnn  v.  South  Carolina  B  Oo.  129  U.  S. 
183,  83  L.  ed.  615. 

The  assured  warronts  that  tbe  policies  are 
not  to  cover  tbe  common-law  llablUly  of  tbe 

Tbe  peril  of  a  fire  in  transit,  or  at  statJons, 
or  depots  or  in,  presses  or  warehonoes  or  on 
landings  or  wharves  at  points  of  delivery,  be- 
fore delivery,  Is  one  for  which  the  carrier  issu- 
ing tbe  bill  of  lading  is  liable  at  common  law. 
whether  caused  by  bis  negligence  or  by  an  ac- 
cident as  to  which  he  is  without  fault, 

Caiifi>rnia  In*.  Co.  v.  Union  Oompre**  Oo. 
133  U.  S.  887»  83  L.  ed.  780:  The  Laneatler 
Mill*   Cote,  mpTa;    Bcbouler,    Bailm.  %  411. 

Tbe  peril  which  destroyed  the  plalnlifis*  col- 
ton  is  not  one  covered  by  the  marine  policy. 

See  18  Ins,  L.  J.  488. 

Tbe  warranty  Is  on  agreement  antecedent  to 


of  tbem  a  subfiequent  agreement  that  the  car- 
riers should  have  tbe  benefit  of  the  insurance 
by  subrogation,  tbe  policy  would  be  void. 

CarttaxTt  r.  Mechanic*  A  T.  Ini.  Co.  18  Fed. 
Rep.  473;  Wheeler,  Corr.  840, 

For  insuring  this  specific  risk  tbe  fire  ingur- 
ers  received  an  adequate  premium,  and  tbe 
Merchants  Cotton  Press  &  Storage  Company. 
for  their  superadded  obligation  to  effect  full 
Insurance,  alao  received  compenaatlon,  for  their 
charges  included  It. 

Ooatei  Ca*e,  90  Tenn. — ;  OaHfornia  In*. 
Oo.  V.  Union  Coiaprett  Oo,  rupra. 

The  clause  on  the  margin  does  not  necessarily 
control  tbe  interpretation  nor  destroy  tbe  lim- 
itation contained  in  tbe  clause  covering  a  fire 
risk  on  shore. 


TamnuflEB  BiiPKBira  Cocbt 


Gom  -7.  Oititetu  7m.  Ob.  18  La.  Ann.  97; 
Bargel  t.  Orient  Mut.  Int.  Oo.  8  Boaw.  S8S: 
Stettiner  t.  OraniU  Int.  Oo,  0  I>iier,  S94;  1 
Wood.  Fire  Ina.  p.  148. 

Under  tbe  marlae  policy  coTerlng  freight  "ftt 
and  from,"  the  ri^b  ordiaBrll;  befcim  wben  the 
frejeht  ia  contracted  for  sbipmenL 

Flint  T.  Flemyng,  1  Bam.  ft  Ad.  411.  See 
Manne  Jtu.  Oo.  v.  &.  Louu,  I.  M.  A  8.  B. 
Oo.  41  Fed.  Rep.  648. 

The  proofs  auatain  the  wrongful  delay  and 
detention,  the  unreasonable  length  of  lime 
whicb  the  cotton  waa  detained,  and  Ute  car- 
rier in  fault  la  liable  and  so  are  the  fire  Insar- 
era. 

Phtenix  In*.  Oo.  t^  BnoVt/gn  ▼.  Brie  A  W. 
Trantp.  Go.  117  U.  B.  824,  38  L.  ed.  879:  Gali- 
fomia  Jtu.  Oo.  v.  Union  Oomprtu  Oo.  18S  U. 
8.414,  BSL.ed.  787. 

EnhandoK  the  rlska  or  Tarying  from  them 
dlacbai^es  t£e  underwriters  from  their  liability 
for  loss. 

1  PhlUipa,  Ids.  g  970. 

The  doctrine  of  devlatioD  ia  applicable  to 
river  and  talie  oaTigation. 

Gjtmm  T.  Ohio  Int.  Co.  Wrifrht  (Ohio)  303; 
Jolly  V.  Ohio  Int.  Co.  1  Ohio, 


e  insurance. 

Chitty  T.  fiWieyn,  S  Atk.  8B9j  Piilmer  t. 
Xarahall.  9  Blng.  161;  Odier  t.  Jtnningi,  I 
Cempb.  605;  SmiJA  t.  Surridge,  4  Esp,  iS; 
BvU  T.  Cooper,  14  Eut,  479;  Mount  v.  Lar- 
tini.  8  Bin^.  123;  Park,  Marine  Ina.  71,  73. 

The  marine  iosurance  policies,  in  order  to 
be  required  to  contribute  to  thia  loaa,  must 
cover  the  same  riaks  and  upon  the  same  in- 
terest in  the  cotton  and  in  favor  of  the  same 
person  as  the  flre  polldea. 

CalifoTTua  Int.  Co.  v.  Onion  Oompreft  Oo. 
133  C.  8.  431,  38  L.  ed.  789;  S'orth  Britith  A 
M.  Int.  Oo.  V.  London,  L.  S  0.  Ini.  Cb.  L.  R. 
5  Cb.  Div.  B69;  Wood,  Fire  Ins.  lat  ed.  Sni; 
lowU  Mfg.  Oo.  V.  aafeBvar^  H.  Int.  Co.  BS  S. 
T.  691. 

Memrt.  Heteklf  *  Walker,  Holmes 


for  defendants. 

Snodgraasi  J.,  delivered  the  opinion  of 
the  court : 

At  the  last  term  of  thia  court  two  cases, 
Lanetut«r  Milit  v.  Merehantt'  Gotton-Prttt  A 
Storage  Co.  and  CoaXet  t.  Merehantt'  Ootton- 
Prett  (fi  8tm-a,ge  Co.,  wan  dedded.  The  first 
of  these  ta  reported  In  full  In  opinion  b; 
Jw^  Lurton,  80  Tenn.  1.  In  l^t  opinion, 
nbich  fully  states  many  of  the  facia  now 
being  considered,  and  not  necessary  to  be 
reatated  here,  it  was  mentioned  that  the 
case  waa  "one  of  a  aerlea  ol  suits  [and  the 
Ooalet  Cam  woB  anotbei]  Involving  thellabil- 
Ities  of  the  Compress  Company  and  various 
railroad  companies  for  the  loss  ot  [about] 
14,000  bales  of  cotton,  valued  at  ^700,000, 
burned  on  the  night  of  November  17,  1887, 
while  in  press  No.  4  of  the  defendant  Com- 
preaa  Company  at  Memphis,  Tenn."  In  the 
case  now  being  considered  are  presented  the 
IS  L.  R.  A. 


then  pending  in  the  chancery  court, 
and  amended,  and  cross-billa  subsequently 
filed  against  the  Compress  Company,  and 
various  railroad  and  transportation  companies 
and  insurance  companies,  to  determine  the 
several  rights  and  liabilities  of  all  aucfa  par- 
tiea  to  complainants  auataining  the  loss,  and 

Obviouslv,  it  is  impossible,  within  the 
limits  to  which  an  opinion  must  of  neceasl^ 
be  confined,  to  take  up  teriatim  and  state  the 
pleadings  and  facta  of  each  particular  case 
embraced  In  a  record  of  4.500  pages,  nor  is 
it  necessary,  for  the  determination  of  certain 
questions  disposes  of  the  suits  in  classes, 
many  of  them  depending  upon   t^e    same 

Juestions,  and  to  be  determined  upon  sdlu- 
ication  of  certain  general  principles,  appli- 
cable alike  to  these,  and.  In  (Mrtain  instances, 
to  all  the  classes.  Nor  is  it  necessary  to 
state  Id  full  the  decree  of  the  chancellor. 
The  modiflcatlona  of  that  decree  (which  waa 
an  entirety  in  all  the  cases  now  consotidated) , 
indicated  as  a  result  of  the  principles  now 
settled  by  this  opinion,  determine  the  proper 
decree  to  be  drawn  as  a  settlement  of  the 
questions  raised  in  each  particular  case.  It 
is  sufficient  to  say  tliat  the  skill  and  ability 
of  the  eminent  counsel  representing  the  dif- 
ferent parties  in  the  pleadings  there,  and  as- 
signments of  error  here,  have  so  presented, 
and  the  forceful  and  far-reaohing  compre- 
henalon  of  the  chancellor  has  so  deiermined, 
the  various  questions  involved,  as  to  enable 
us  to  review  them  all  as  a  series  of  geneisl 
guestioaa ;  and  we  proceed  to  present  and 
discuss  them  in  the  most  natunl  order  in 
which  they  arise,  Incidentally  noticing,  of 


The  principal  question  of  primary  liabil- 
ity of  the  Compress  Company  for  loss  on  ac- 
count of  negligence  was  settled  in  the  Lan- 
etuter  Mill*  CcSe  on  evidence  not  materially 
supplemented  in  this  record,  on  the  verdict 
of  the  jury  finding  that  the  Company  waa 
not  liable.  The  aame  result  was  reached  ii 
the  aeveral  other  caaea  now  before  ua  by  de- 
cree not  upon  verdicts :  and  with  this  result 
we  are  entirely  satisfied,  and  to  this  extent 
the  decree  Is  affirmed.  Another  question 
practically  determined  in  that  case  was  that 
the  efl^ect  of  the  contracts  of  the  Compress 
Company  with  the  several  railroads  and 
tranaportatiou  companies,  and  impliedly 
with  all  persons  dealing  with  the  Compress 
Company  as  depositors  of  ootton,  waa  to 
make  that  Company  liable  to  railroads  and 
transportation  lines  who  had  such  contracts, 
and  ti>  owners  of  cotton  deposited  with  it  for 
compression,  not  as  an  insurer,  but  upon  its 
agreements,  express  and  Implied,  to  procure 
insurance  In  good  and  solvent  companies, 
sufficient  to  cover  any  loss  while  such  cotton 
was  under  the  control  of  the  Compress  Com- 
pany, and  until  loaded  on  cars  for  taans- 
portatton.  The  Inception  of  the  liabiliK 
thus  assumed  was  in  the  contracts  it  made 
with  carriers.  One  of  these  oontrscta  la  set 
forth  in  full  In  the  Laneattot  MOit  Oate,  and 
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the  othen  stated  to  be,  as  in  fact  they  ara, 
JQ  snbstsDce  identical. 

Another  contract  inyolved  to  this  case  ne 
quote  in  full,  for  the  purpose  of  more  Bpe- 
cific  statement  on  poial«  to  be  herein  consid- 
ered :  "This  agreement  !■  made  and  entered 
into  on  thlB  24tb  Hay,  1887,  between  the 
Cairo  &  Vincennes  Railroad  Co.,  .  .  . 
termed  the  partj  of  the  flrat  part,  and  the 
Merchanta'  Ootton-Pi«fia  &  Storage  Company, 
termed  the  party  of  the  eecond  part,  wit- 
nesseth ;  First.  The  party  of  the  first  part 
hereby  agrees  to  give  to  the  party  of  the 
second  put  all  cotton  to  compreM  that  they 
carry  out  of  Hempbls  compressed.  Tbe 
party  of  the  second  part  bind  theoiselves  to 
properly  and  promptly  compress  all  of  said 
cotton,  and  shall  insure  the  same  for  the 
benefit  of  the  first  party  ;  and  the  price  to  be 
paid  therefor  by  said  first  party  shall  be  at 
the  rate  of  131  ots.  per  100  pounds,  bill  of 
lading  weights,  for  all  cotton  compressed, 
etc.,  on  anil  prior  to  Gist  Aug.  1887,  and  10 
cts.  per  100  pounds,  bill  of  lading  weights, 
for  all  cotton  so  compressed,  etc.,  thereafter 
during  the  term  of  this  agreement.  This 
compensation  coren  compressing  and  Insur- 
ance, as  well  as  the  use  of  the  second  party's 
crounds,  sheds,  platforms,  steamboat  land- 
ing, and  al!  services  rendered  by  said  second 
party  in  and  about  such  cotton  delivered  ft 
hereunder  until  the  same  is  delivered  either 
in  cars  or  to  ateam-boats  to  the  first  party  by 


party,  in  good  and  solvent  companies,  so  as 
to  cover  any  loss  while  nch  cotton  Is  under 
the  second  party's  control,  and  until  doliv. 
ered  to  the  first  party.     T/iird.  The  second 

Earty  shall  be  liable  for  any  loss  arising 
:om  negligence  or  lack  of  care  in  any  wise 
to  such  cotton  while  under  its  control,  agree- 
ing to  be  bound  therefor  as  a  Inllee  for  hire, 
and  for  any  such  loss  sliall  pay  the  first  party 
all  damages  and  costs,  or  the  first  party  may 
retain  any  dues  to  the  second  party  to  cover 
such  loss;  this,  however,  not  to  be  limited 
to  the  amount  of  such  dues.  Fourth.  The 
first  party  hereby  constitutes  the  second  party 
Its  agent  to  receive  such  cotton  for  it,  and 
sign  receipts  on  which  bills  of  lading  may 
,be  issued,  when  cotton  is  delivered  in  their 
compresses  on  the  ground  located  at  its  river 
landing.  I\ftA.  So  far  as  it  can  legally  do 
so,  the  first  party  agrees  to  establish  no  other 
compress  aeency,  nor  employ  any  other  com- 
press to  do  its  compressing  of  cotton,  at 
jMemphia,  Tennessee,  during  the  term  of  this 
contract.  Sixth.  All  bills  for  compressing 
cotton  shall  be  paid  weekly.  Seventh.  This 
contract  Is  to  continue  in  force  until  the  31st 
of  Aug.  1896,  said  rate  of  131  cts,  per  100 
pounds  being  for  one  year  from  the  Ist  day 
of  September,  1B8S,  and  said  rate  of  10  cts. 
per  100  pounds  for  the  remaining  nine  years ; 
and  this  contract  Is  to  relate  back  to  said  1st 
day  of  Sept.,  1880,  and  is  to  cover  as  to  its 
terms  all  compressing  of  cotton  by  the  sec- 
ond party  for  the  first  party  since  that  date. " 
The  first  of  these  contracts  was  made  with 
the  Louisville  &  Nashville  Railroad,  and 
when  the  facilities  for  warehousing  and 
oomprtMioD  of  the  Merchants'  Cotton -Press  i 
13  L.  R.  A. 


*  Storage  Company  were  very  limited. 
But  the  Company  built  other  presses,  en- 
larged its  facilities,  and  extended  it«  con- 
tracts until  all  the  railroad  and  transporta- 
tion companies  doing  business  in  Hempbis, 
and  having  an  initial  carrier  there,  were 
Included  In  the  contractual  arrangement 
under  which  it  did  businesB.  It  was  orig- 
inallv  contemplated  that  all  cotton  received 
into  its  various  compresses  should  be  "per- 
mitted" by  the  various  carriers  in  the  manner 
descrilied  In  detail  in  the  Zaneailer  MiUt 
Gate,  but  this  contemplated  method  waa  not 
adhered  to,  and  cotton  was  received  from 
owners  wiUiout  permits;  when  so  delivered 
the  Compress  Company  receipting  therefor, 
and  agreeing,  either  in  face  of  receipts  or 
underBtood  to  do  so  as  fully  when  such  re- 
ceipts were  not  executed,  to  cover  all  cottcm 
delivered  with  insurance.  Such  we  hold  to 
have  been  the  actual  (act  of  their  several 
special  contracts,  and  the  eflect  of  their  re. 
ception  of  cotton  for  compression,  according 
to  the  undeTstanding  between  themselves  and 
owners.  The  usage  as  to  all  was  in  substan- 
tial accord  with  special  agreements  as  to 
some  of  the  patrons  of  the  Company,  as  be- 
fore  explainra ;  that  is,  to  inaure  for  carriers 
by  contracts  expressly  made,  and  owners  ex- 

Sressly  made  In  the  carrier  contracts  and 
ray  receipts,  contracts  or  usage.  It  there- 
fore follows  that  the  Compress  Company. 
not  tteing  liable  to  any  for  negligence  In 
suffering  the  cotton  to  be  burned,  is  liable 
to  all  interested  as  carriers  by  express  con- 
tracts made  with  them,  or  owners  under  such 
express  contracts,  and  those  evidenced  as 
made  with  owners  by  dray  receipts  and  usage, 
for  the  failure  to  procure  insurance  suOicient 
to  cover  any  loss  that  occurred.  The  Com- 
press Company  had  in  fact  procured  Insur- 
ance only  to  the  amount  or  9801,750,  while 
the  entire  loss  was  about  t700.000.  Before 
going  to  other  questions  involved,  it  la  proper 
to  consider  here  the  relation  which  this  Com- 
pany occupied  to  the  railroad  and  transpor- 
tation companies  with  which  it  had  contracts, 
and  in  what  sense  delivery  of  cotton  to  ita 
compresses  is  to  be  taken  as  delivery  to  these 
carriera.  For  them  it  is  argued,  on  the  one 
hand,  that,  where  cotton  was  delivered  to  the 
Compress  Company,  and  its  receipts  executed 
therefor,  and  these  given  up  to  the  railroad 
or  transportation  companies,  and  bills  of 
lading  by  them  Issued  for  such  cotton,  there 
was  no  actual  delivery  to  the  carriera;  and, 
on  the  other  tmnd,  that,  if  there  was  in  auch 
event  a  delivery  to  them,  then  the  cotton 
was  In  their  depots  or  stations,  within  the 
meaning  of  certain  exemption  clauses  in  their 
bills  of  lading,  wherein,  in  various  forms, 
they  have  stipulated  against  liability  in 
cases  of  fire  In  their  depots,  stations,  orpmces 
of  transshipment.  Both  of  these  contentions 
are  unsound.     The  carriers  selected  by  con- 


it  when  they  executed  bills  of  lading. 
It  waH  competent  for  them  to  do  this,  and 
thev  did  it;  and,  while  doing  so,  those  who 
haa  contracts  with  the  Compress  Company. 
recognizing  It  as  a  special  risk  before  las 
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cotton  came  actually  Into  their  o 


n  depots 


CompresB  Compaoy)  to  carry  TuBunuice  for 
tiielr  indemnity,  as  they  also  liad  the  right 
to  do,  while  those  who  had  no  auch  coatract 
took  this  special  carrier  risk  without  it,  aa 
they  also  had  the  right  to  do.  But  the  com- 
preasea  of  the  Company  did  not  thereby  be- 
come depots,  stations,  or  places  of  tnnsahip- 
meut  of  the  carriers,  even  of  those  who  had 
Done  oF  their  own  In  Memphis,  because  they 
contracted,  wheie  sach  carriers  issued  bills 
of  lading,  with  reference  to  intended  ship- 
ment ever  lines  which  did  have,  and  the 
same  rule  applies  to  them  as  to  initial  linea, 
either  alone  or  in  saaoclatlon  with  others. 
The  compresses  were  oot  in  fact  depots  or 
stations  of  the  railroad  or  transportation  com- 
panies, and  in  no  contract  entered  into  do 
they  purport  to  be.  Bach  road  leading  from 
Memphis  had  its  own  depot,  and  each  trans- 
portation company  not  having  any  contract 
to  use  these  lines  which  they  did  as  agents, 
and  hence  their  "depots"  and  "stations"  are 
those  meant  in  contemplation  of  the  carrier 
contracts  into  which  they  entered.  The 
presses  were  alone  these  constructlTely,  as 
in  fact,  of  the  Merchants'  Cotton-Pren  & 
Storage  Company,  and  this  Company  reserved 
the  right  to  charge  storage  on  cotton  after  a 
stated  time,  and,  in  receipts  given  fur  cotton 
to  be  surrendered  to  the  carriers.  In  tieu  of 
which  bills  of  lading  were  issued  by  them, 
it  was  stipulated  that.  "  If  held  in  press  over 
fifteen  days  before  bills  of  lading  issue,  or 
If  sold  while  in  press,  GO  cte.  per  bale  per 
month  charges  will  be  collected  before  de- 
livery or  shipment."  The  form  is  not  given 
as  of  all  receipts,  though  it  would  seem  it 
was  so,  nor  is  it  deeroM  very  material.  It 
Is  only  one  of  the  evidences  (about  which, 
perhaps,  the  well-undei-stood  fact  on  this 
point  called  for  none)  that  nobody  contracted 
for  or  understood  the  Compress  Company  to 
be  a  depot  or  station  or  place  of  deposft  of 
any  company  other  than  the  corporation  which 
owned  it.  The  carriers  which  had  contracts 
with  the  Compress  Company  contracted  only 
that  the  Compress  Company  should  repienent 
them  as  agents,  and  receive  in  ite  warehouse 
or  press,  and  hold  until  actual  delivery  to 
them,  while  those  who  had  no  contracts  with 
the  Compress  Company  had,  of  course,  no 
agreement  to  use  the  Compress  Company's 
warehouse  or  press  as  a  deput.  Therefore 
no  exemptions  not  in  terms  embracing  a  loss 
by  fire  in  warehouse  for  compression  or  other 
cotton-press  Include  this  loss.  General 
clauses  of  exemption  from  loss  by  fire  will 
be  CDDstnied  to  relate  alone  to  loss  in  depots, 
stations,  on  the  cars,  or  In  places  of  trans- 
shipment of  the  carrier  after  actual  custody 
of  the  cotton,  and  held  inoperative  to  excuse 
from  liability  for  this  loss.  These  limita- 
tions upon  the  common-law  liability  of  a 
common  carrier  are  not  favored.  They  are 
to  be  strictly  construed,  and  limited  to  the 
general  risk  of  the  carrier  after  actual  cus- 
tody of  the  cotton,  unless  the  terms  thereof 
expressly  extend  to  a  special  risk.  Where, 
therefore,  a  carrier  has  effected  an  arrange- 
ment with  a  Compress  Company  to  act  as  the 
carrier's  agent,  and  receive  cotton  in  the 
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agent's  press,  and  accepts  delivery  there  by 
the  shipper,  instead  of  at  the  carrier's  own 
depot,  and  upon  snch  delivery  itauea  the  or- 
dinary carrier  bill  of  lading,  stipulating  for 
exemption  from  loss  by  fin,  it  will  not  be 
construed  to  relate  to  flre  In  the  cotton -press. 
Buch  a  clause  will  not  cover  a  special  risk 
like  this. 

The  Kanawha  Despatch  la  therefore  Om 
only  carrier  entitled  to  exemption  on  account 
of  Its  carrier  contracts.  The  bills  of  lading 
of  the  Kanawha  Despatch,  so  far  as  material 
to  this  question,  read  as  follows :  "  It  is  fui^ 
tber  mutually  agreed  that  no  carrier  shall 
be  liable  for  loss  or  damage  of  any  article 
or  property  whatever  by  fire  or  other  casualty. 
In  or  at  any  cotton-press,  or  during  trans- 
portation to  or  from  press,  or  while  in  tran- 
sit, while  in  depots  or  on  wharves  awaiting 
shipment,  transshiproent,  or  delivery,  or  flre 
from  anv  cause,  on  land  or  water."  The 
Louisville,  New  Orleans  &  Texas  Railway 
Company,  which  the  chancellor  held  not  lia- 
ble, and  the  Newport  News  &  Mississippi 
Valley  Company,  the  Cleveland,  Columbua, 
Cincinnati  &  Indianapolis  Railway  Com- 
pany, the  Cairo.  Vincennes  &  Chicago  Line, 
and  the  Blue  Line,  which  he  held  liable, 
are  all   liable  under   the  principle  settled. 

The  bill  of  lading  of  the  Louisville,  New 
Orleans  A  Texas  Raitwav  Company,  so  far 
as  material  to  this  question,  is  as  follows: 
"Neither  of  said  carriers  shall  be  liable  for 
leakage  of  any  kinds  of  liquids,  nor  for 
losses  by  the  burating  of  caska  or  barrels  of 
liquid,  arising  from  expansion  or  other  una- 
voidable causes ;  breakage  of  any  kind  of 
glasa,  carboys  of  acid,  or  articles  packed  in 
glass,  stoves  and  stove  furniture,  casting 
machinery,  carriages,  furniture,  musical  in- 
struments of  any  kind,  packages  of  eggs ;  or 
less  or  damage  of  hay.  Demo,  cotton ;  or  the 
evaporation  or  leakage  of  llaulds  of  any  de- 
scription ;  leakage  of  grain  in  bulk ;  ~    '" 


damages  to  personal  property  of  any  kind, 
'    "  '  '         from  any  cause  or 

damage  oy  fire ;  or 


lioned  from  delays  from  e 
change  of  weather ;  or  damag 
loss  or  damage  on  sea  or  rivers." 

The  bill  of  lading  of  the  Newport  News 
&  Mississippi  Valley  Company  on  this  point 
is  as  follows:  "That  this  company  shall  not 
be  liable  .  .  .  for  loss  or  damage  by  wet, 
dirt,  fire,  or  loss  of  weight,  or  for  condition 
of  baling  on  hay,  hemp,  or  cotton ;  nor  tor 
loss  or  damage  of  any  kind  on  «iiy  article 
whose  bulk  requires  it  to  be  carriea  in  open 
damage  of  perishable  property  of 


damage  on  any  article  of  property  whatever, 
by  fire  or  casualty  while  In  transit,  or  whil» 
in  depots,  or  places  of  transshipment,  or  at 
depots  or  landings  at  point  of  delivery ;  nor 
for  loss  or  damage  by  fire,  collision,  or  the 
dangers  of  navigation,  while  on  seas,  rivera, 

The  bill  of  lading  of  the  Cleveland,-  Co- 
lumbus. Cincinnati  &  Indianapolis  Railway 
Company,  after  acknowledging  In  the  usual 
form  the  receipt  of  the  goods,  proceeds : 
"  Which  tbey  agree  to  deliver  at  Cleveland, 
Ohio,  station,  with  as  reasonable  dispatch  as 
the  general  business  will  permit,  subject  to 
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the  condition!  iiientioiied  below,  In  like  good 
wrder  (the  dtingerB  Incident  to  railroad  trans- 
portation, lou  or  (lam&ge  bj  flre  while  fX 
depots  <«  stations,  loss  or  damsge  of  com- 
bustible ftitlcles  by  flre  while  In  tisDslt.  snd 


payment  of  charges. 


sjnwd, 


or  carrier  to  whom  the  same  iball  be  de- 
llTered,  in  tho  course  of  toansportatlon  to  the 
place  of  final  desttnatloii,  is  to  be  responsible 
for  loss  or  damage  to  goods  oocaiion«d  Df 
providential  causes,  or  by  flre  from  any  cause 
wbatevBT,  while  In  transit  or  at  stations." 
The  bill  of  lading  of  the  Cairo,  Tincennea 
A  Chicago  Line,  as  to  this  queatlon,  is  as 
follows:  "That  the  C,  Y.  &  0.  Line,  and 
the  forwarding  lines  with  which  It  cooiwctB, 
and  which  receive  said  property,  shall  not 
be  liable  for  leakage  of  oils,  or  any  other 
kinds  of  liquids,  breakage  of  any  kind  of 
glass,  earthen,  or  queen's  ware,  carboys  of 
acid,  or  articles  packed  In  glass,  stores,  stove 
fnmlture,  castlngB,  machinery,  cairiages, 
furniture,  musical  Instruments  of  any  kind, 
packages  of  eggs,  or  for  rust  of  Iron  and  iron 
articles,  or  for  loss  or  damage  by  wet,  dirt, 
fire,  or  for  loss  of  weight,  or  for  condition 
of  bailing  on  hay,  hemp,  or  cotton,  or  for 
loss  or  dnmage  of  any  Kind  on  any  article 
whose  bulk  requires  It  to  be  carried  in  open 
cars ;  nor  for  loss  or  damage  on  any  article 
of  property  whatever  by  flre  oi  other  casualty, 
while  In  Iranait.  or  while  In  depots  or  other 

Q_   ^j-  flre.  collision,  or  the  ds 

Tigatioi 

Like  clause  lo  the  bill  of  lading  of  the 
Bine  Line  reads :  "It  is  agreed  and  is  a  part 
of  the  consideration  of  this  contract,  that  the 
Company  will  not  be  reeponsible  for  leakage 
of  liquids,  breakage  ot  glasa  or  queeiTs 
ware,  the  injuir  or  breakage  of  looking- 
glasses,  glass  show-caBBB,  picture  frames, 
stove  castings,  or  hollow  ware  ;  nor  for  the 
injury  to  tbe  hidden  contents  of  packages; 
nor  for  the  Ices  ot  weight  or  otherwise  of 
grain  and  coifee  in  bags,  or  rice  in  tierces ; 
nor  for  the  decay  of  perishable  articles:  nor 
for  damage  arising  to  any  article  carried 
from  the  effects  of  heat  or  cold ;  nor  for  the 
loss  of  nuts  in  bags',  or  lemons  or  oranges  in 
boxes,  unless  covered  with  canvas ;  or  loss 
or  damage  to  goods  occasioned  by  providen- 
tial causes,  or  by  flre  from  any  cause  what- 
ever, while  in  transit  or  stations ;  nor  will 
tbe  companies  be  responsible  for  damage  on 
tobacco,  unless  it  la  proved  to  have  occurred 
during  the  time  of  its  transit  over  this  line, 
and  notice  must  be  given  within  thirty  hours 
after  the  arrival  of  same." 

Settling  thus  the  effect  of  the  exemption 
clauses  in  the  several  bills  of  lading,  we 
reach  the  main  question  made  against  them 
all,  and  that  is  that  they  are  void,  because 
(1)  without  consideration,  and  (3)  unreason- 
able. 

TaUng  up  these  divisions  of  tbe  question 
in  order,  we  consider  that  of  consiaeration 
first.  And  here  we  observe  that  agidn  the 
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pleadings  have  been  so  amended  as  to  meet 

the  difliculty  suggest«d  in  tbe  Lanetuter  Millt 
Cate,  that  there  was  an  omission  of  allega- 
tion In  the  pleadings  there  that  the  clause 
was  without  consideration,  imposed  by  du- 
ress, or  unreasonable.  In  that  case  it  was 
held  that  such  a  stipulatli 
lading,  wherein  a  tbrc 

for  carriage  over  lines 

rier,  will  oe  presumed  to  be  upon  a  sufficient 
consideration,  and  reasonable.  It  is  now 
alleged  and  insisted  that  tbe  carrier  has 
charged  and  received  compensation  addi- 
tion^ to  that  usually  taken  for  transporta- 
tion, with  restricted  risk,  and  that,  in  effect, 
the  shipper  has  been  made  to  pav  the  insur- 
ance premium.  It  is  true  that  for  effecting 
Insurance  of  the  qiecial  risk  of  tbe  compress 
holdlDK,  and  agreement  to  procure  carriage 
beyontf  the  line  of  particular  carriers,  the 
charge  was  slightly  greater,  but  there  were 
additional  benefits  conferred  which  Justifled 
It,  and  this  was  no  more  than  just  considera- 
tion therefor. 

The  argument  that  the  stlpulstlon  for  ex- 
emption IE  unreasonable  is  based,  not  alone 
upon  the  Idea  that  one  line  of  r(»d  may  not 
stlDulate  for  such  exemption  in  consideration 
of  its  procuring  carriage  beyond  Its  own  line, 
but  It  is  said  that  here  tbe  various  carrier* 
were  in  combioatlon,  forming  a  continuous 
line  from  Uemphls  to  poiats  of  distribution ; 
or  transportation  companies  sued  as  carriers 
having  no  line  leading  from  Memphis  were 
in  association  with  initial  lines  there,  and 
contracting  as  a  continuous  line  to  carry  from 
Memphis  to  such  destination,  ss  the  Kanawha 
Despatch,  or  transportation  companies  having 
no  lines  and  no  Initial  carriers  In  Memphis 
were  contracting  as  through  lines  to  cairf 
from  Memphis  to  points  of  destination,  as  the 
Blue  Line,  which,  without  a  road,  contracted 
to  carry  from  ocena  to  ocean.  It  is  aigued 
that  the  eflect  of  such  agreement  as  was  made 
by  the  several  lines  and  transportation  com- 
panies is  the  same  as  though  made  by  a 
carrier  owning  the  line  from  Memphis  to 
destination  point.  That  such  a  carrier  could 
not  have  stipulated  for  exemption  from  flre 
loss,  unless  it  had  been  ready  and  willing  to 
have  made  the  shipment  un'der  Its  common- 
law  liability,  which  Included  such  loss,  and 
that  the  evidence  shows  that  none  of  the 
companies  or  associations  sued  were  prepared 
or  willing  to  so  ship.  The  evidence' does 
show  that  none  of  them  would  have  issued 
bills  of  lading  such  as  these,  omitting  the 
flre  clause,  but  that  all  the  initial  carriers 
and  lines  leading  from  Memphis  would  have 
done  BO  over  their  own  lines,  but  hod  no 
arrangement  authorizing  them  to  do  more. 

The  ouestion  thus  presented  is  the  most 
serious  in  the  cas&  If  complainant  he  right 
In  assuming  that  these  lines  or  companies 
shipping  by  special  contract  over  and  beyond 
any  one  initial  carrier's  line,  stand  upon  tlia 
same  footing  as  would  a  carrier  owning  tbe 
entire  line  over  which  the  shipment  was 
made,  then  it  follows,  from  the  fact  th&t  they 
were  not  ready  and  willing  to  execute  a  con- 
tract for  shipment  under  common-law  liabil- 
ity, the  stipulation  for  exemption  against 
flre  loss  would  be  void,  fot  it  is  well  settled 
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In  this  BtAte  QM  such  a  clause  »  only  valid 
when  it  wu  optional  with  the  shipper  to  ship 
upon  or  without  such  agreement.  The  op- 
tion need  not  b«  in  fact  offered  to  the  shipper. 
It  is  sufficient  If  it  -would  have  been  given 
had  he  demanded  it.  Liruumih  A  N.  B.  Co. 
V.  Manchnter  MilU,  88  Tenn.  858. 

Before  determining  this  question  It  Is  nec- 
essary to  notice  here  a  division  of  ft  arising 
ut>on  differences  In  the  character  of  carrier 
lines  assumlDg  the  obligations.  TheK, 
though  thej  are  susceptible  of  more,  maj  be, 
for  the  purpose  of  this  statement,  divided 
into  two  clBBses,  one  beia^  that  of  an  Initisl 
carrier  having  a  line  leading  from  Memphis 
to  a  given  point,  and  a  traltlc  arrangement 
or  combination  with  connecting  lines,  where- 
by it  fs  authorized  to  make  (and  make  only) 
the  contract  in  question  as  to  shipment  t>e- 
jond  its  own  line;  the  other  being  a  trans- 
portation company  having  no  initial  carrier 
or  line,  but  offering  to  make  such  special 
contract  onlj.  and  not  having  power  to  exe- 
cute any  other,  proposing  to  use  initial  and 
connnctlDgroadsforone  continuous  shipment. 
Bespecting  the  character  of  these  compHnies 
fend  liability  assumed,  we  hold  they  are  the 
same.  Both  but  In  fact  proposed  to  use 
agencies  which  they  did  not  profess  to  own, 
and  contracts  made  with  one  are  governed  by 
tiie  same  rules  of  law  as  those  which  control 
the  other.  In  the  case  of  MertAaTii*  Ik»pateh 
Trantp.  Go.  v.  Bloch,  BSTenn.  8S2,  ft  transpor- 
tation company  not  owning  or  controlling  any 
means  of  convevance  itself,  but  engaging 
CD  Its  own  behalf,  in  the  business  of  trans- 
porting goods  through  the  agency  and  over 
the  lines  of  other  carriera  of  Its  awn  selection 
and  employment,  was  held  to  be  a  common 
carrier,  and  subject  to  all  the  responalbillties 
attaching  to  that  character,  and  that  the  car- 
riers employed  by  such  transportation  com- 
Cj  were  its  agents,  and  not  the  agents  of 
shipper  oi  consignee.  In  this  view  each 
could  make  any  contract  which  the  other 
could  lawfully  make,  and  would  be  bound 
by  the  same  agreements,  and  be  exemptod 
from  the  same  respoiuibility,  in  like  con- 

This  being  true,  the  contract  most  be  re- 
garded as  though  made  by  one  line  for  itseU 
and  as  agent  to  make  the  special  contract  fur 
Others.  The  through  bills  of  lading  issued 
were  for  the  performance  of  the  service  of 
transportation  oy  several  succes 
no  one  of  which  was  under  any 
obligation  to  ontor  into  any  ct 
for  through  carriage  over  all.    It  is 

doubted  that  each    carrier  in  the  c 

could  have  made  a  contract  for  itself,  whero- 
bv  it  limited  its  liability  for  loss  by  Are. 
tark  Mfg.  Co.  v.  lllinoit  Cent.  R.  Co.  70  U. 
8,  8  'Wall.  107.  :8  L.  ed.  170 ;  iVcw  York  Gsnt. 
R.  Co.  V.  loekKOod.  84  U.  S.  17  Wall.  B60, 
21  L.  ed.  634 ;  Diliaird  v.  LouUrdlle  A  N.  B. 
Co.  2  Lea,  288. 

These  were  all  cases  in  which  the  contract 
WHS  for  delivery  at  a  point  beyond  the  ter- 
minus of  the  line  of  the  contracting  carrier. 
It  was  presumed.  In  the  first  case  cited, 
though  there  was  no  evidence  to  that  effect, 
that  the  initial  carrier  bad  rates  proportioned 
to  the  rfafc  assumed  from  the  nature  of  the 
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goods  carried,  and  that  lOMes  b^  Are  must 
necessarily  hare  affected  the  compensation 
demanded.  But  the  conrt  said:  "Be  this 
as  it  may,  the  consideration  expressed  was 
sufficient  to  support  the  entire  contract  made. " 
Here  It  Is  proven  that  they  had  no  charge 
for  the  entire  route  agreed  upon  with  other 
carriers,  and  readv  to  be  proposed  to  the 
shipper,  without  limitation  of  responsibil- 
ity :  but  it  is  proven  that  they  had  such  a 
rate  on  their  own  initial  lines ;  and.  In  the 
absence  of  proof.  It  may  'be  presumed  that 
the  connecting  cairiers  each  did  have  such  a 
rate  under  the  authority  cited.  But,  be  this 
as  it  may,  as  Chev  were  under  no  common- 
law  liability  to  agree  to  ship  at  all  beyond 
their  own  lines,  they  mav  nuke  such  a  spe- 
cial contract,  and,  if  otherwise  reasonable 
(ss  in  each  of  these  cases  It  was)  such  con- 
tract Is  not  void,  but  must  be  upheld. 

Having  detorrained,  In  the  oraor  In  which 
they  most  naturally  arise,  tlie  relation  which 
the  Compress  Company  occupied  'towards 
ownen  and  cftrrlers  under  its  contncta  and 
usage,  with  its  Uahlllty  for  failure  to  pro- 
Insurance,  and  Its  non-liability  for  neg- 


lich  arise  upon  the  insurance  c 
fected  by  it,  and  to  others  arising  upon  In- 
surance contracts  effected  by  owners,  and  to 
those  of  contribution  between  the  several  in- 
surers. The  $801,760  of  insurance  procured 
by  the  Compress  Company  wa«  diatribnted 
in  forty-four  companies.  In  all  policies  pro- 
cured the  Merchants'  Cotton-Press  &  Storage 
Company  was  named  as  the  assured,  and  in 
each  of  them  Che  risk  was  set  forth  ou  a 
printed  slip,  paatedin  the  body  of  the  policy, 
reading:  ''On  all  cotton  in  bales  received 
by  them  [it]  as  agents  [agent]  for  the  bene- 
fit of  railroada,  transportation  lines,  or  own- 
ers in  the  boundaries  of  the  Merchants'  Cot- 
ton-Press Ss  Storage  Company's  West  Navy- 
Yard  Compress.  .  .  .  The  liability  of 
the  insurers  Is  to  begin  on  Uie  receipt  of  said 
cotton  on  the  premises  of  the  assured  as  here- 
in described,  for  compressing,  and  is  to 
cease  and  terminate  when  removed  from  the 
platforms  of  the  Merchants'  Cotton-Press  ft 
Storage  Company  for  transportation."  The 
greater  part  of  the  cotton  in  the  compress 
was  covered  by  marine  policies  of  Insurance 
in  favor  of  special  owners.  The?  aggregated 
about  $700,000.  The  amount  oi  cotton  de- 
stroyed was  about  14,000  bales,  of  the  value 
of  $700,000.  Of  this  amount  there  was 
$53,473.36  worth  for  which  no  bills  of  lad- 


destroyed  was  covered  by  marine  policies, 
and  the  amounts  due  the  several  partfes  there- 
under have  been  paid  or  advanced  to  them 
by  Uie  several  companies  iBsulng  these  poli- 
cies. In  respect  to  all  these  companies  ex- 
cept those  represented  and  claiming  through 
Deming  &  Co.  in  their  suit  the  wiancellor 
held  there  could  be  no  recovery  against  the 
Heicbants'  Cotton- Press  &  Storage  Company, 
because  of  s  breach  of  Its  contract  to  fully 


law. 
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pre«  CompanT  to  cxny  Insuntace,  and  bar- 
log  for  himMlf  effected  other  iDsurance  Id 
cood  ind  Bolvent  compaoIeB.  would  not  be 
beard  to  Bay  that  he  bad  beeo  daniDifled  hy 
tbe  failure  of  the  Compress  CompaDT  to  do 
for  him  that  which  be  bad  done  foi  bimseif. 
This  propoBitioD  naa  not  actually  decided 
Id  Uiat  case,  the  Decessitj  for  it  being  ob- 
viated bj  the  fact  of  payment.  The  owoer, 
therefore,  not  only  having  InBured  in  solvent 
companies,  but  havinE  In  fact  received  pav- 
meut  from  tbem,  could  Dot  complain  that  be 
bod  been  Injured  by  tbe  failure  of  the  Com- 
press Company  to  cover  bis  cotton  with  other 
inaurance.  Nothavlng  been  Inlured  by  such 
failure,  he  acquired  do  rlgbt,  and,  of  course, 
his  insurer  could  obtain  none  on  this  account. 
But  the  proposition  was  law,  and  the  chan- 
cellor might  properlv  have  adjudged  addi- 
tionally, aa  we  now  ao,  that  the  transactioaB 
3  which  the  marine  insurance  companiea 
vanced  mooey  in  full  of  the  several  losses, 
subject  to  be  repaid  only  upon  tbe  contin- 
gency that  the  assured  should  recover  from 
bailee  or  carrier  primarily  liable  for  negli- 
gence, or,  in  tbe  latter  case,  for  loss  wiUiout 
exemption  in  bill  of  lading,  were  for  all 
purposes  of  these  suits  paymeats.  and  that 
thereafter  neither  the  assured  nor  their  in- 
surers had  any  right,  original  or  by  aubroga- 
tion,  againat  either  Compress  Company  or 
carrier,  unless  the  Compress  Company  was 
primarily  liable  for  negligence,  or  the  car- 
rier was  prlmarilT  liable  for  the  fire  loss, 
unprotected  by  bill  of  lading  ezemptioDS, 
And  tbia  ia  true  as  to  tbe  arrangement  ef- 
fected by  Doming  &  Co.,  which  tbe  chancel- 
lor held  was  not  a  payment  upon  the  particu- 
lar facts  now  to  be  stated.  After  the  losa, 
and  when  tbe  inaurance  company  was  fully 
Informed  concerning  the  circumstances  there- 
of, tbe  president  of  tbe  Phcenii  Insurance 
Company  procured,  for  and  through  Deming, 
of  banks,  tbe  full  amount  of  InSDrance  of 
Deming  &  Compaoy,  and  an  amount  addi- 
tional sufficient  to  purchase  claims  of  co- 
SlaintiBs  In  that  suit.  This  borrowing  was 
one  in  the  name  of  Deming,  but  it  was  ab- 
solutely secured  by  an  acti^l  deposit  of  tbe 
insurance  company,  and  with  tbe  underatand- 
ing  that  Deming  was  only  to  pay  it  out  of 
tbe  recovery  against  the  carrier;  or,  to  put 
it  differently,  that  tbe  insurance  company 
was  to  pay  It  If  Deming  A  Company  failed 
to  recover  Id  this  case.  Then,  if  no  recovery 
could  be  had  against  the  carrier,  it  was  a 
payment.  This  ts  Its  legal  effect.  It  con- 
cedes liability  fixed  by  tbe  loss,  and  that 
the  policies  extended  to  and  covered  it. 
As  to  the  queatioDs  that  tt  now  attempts  to 
make,  that  lis  policies  did  not  cover  this 
risk,  and  that  It  waa  not  In  fact  liable,  tbe 
company  la  concluded  by  the  arrangement 
and  understandlDg  witb  Deming.  These 
companies  all  stand  on  tbe  same  footing. 
But,  having  paid  the  assured,  they  are  enti- 
tled to  be  subrogated  to  bis  right  againat 
parties  primarily  liable. — that  is,  against 
the  Compress  Company,  If  the  Toss  was  oc- 
casioned ov  its  negligence;  and  against  any 
carrier  primarily  liable  for  tbe  loss, — that 
la,  one  not  protected  by  valid  exemption 
&om  liability  on  accouDl  of  lose  by  fire. 
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Wo  have  elsewhere  abown  what  carrlera  woro 
primarily  liable,  and  this  Is  all  we  need  aay 

In  this  couDection. 

Another  question  was  made  and  determined 
bv  the  chancellor  againat  tbe  liability  of  ths 
Marine  Insurance  Company,  Limited,  of  Lon- 
don, for  305  bales  of  cotton,  on  account  of 
"shore  risk"  clause,  whereby  its  risk  of  Are 
"on  shore,"  prior  to  shipment,  was  to  cover 
a  period  not  exceeding  ten  days.  This  money 
had  been  advanced  to  the  assured  by  the  in- 
surance company,  but  tbe  chancellor  held  it 
not  to  be  a  payment,  because  of  the  follow- 
ing agreement  conteined  In  ita  policy,  to  Ihla 
effect :  "  It  is  understood  and  agreed,  between 
Warren  Manufacturing  Company  and  the 
Marine  Insurance  Company,  Limited,  of  Lon- 
don, that  when  said  Warren  Manufacturing 
Company  sliall  present  to  Uarine  Insurance 
Company,  Limited,  proof  that  any  cotton 
ahipped,  or  purchased  for  shipment,  by  said 
Warren  Manufacturing  Company,  has  been 
loet,  damaged,  or  destroyed  while  in  the 
custody  or  control  of  any  carrier,  or  while 
any  carrier  or  other  bailee  was  liable  to  aaid 
Warren  Manufacturing  Company  therefor, 
aaid  Marine  Insurance  Company,  Limited, 
ehall  advance  to  said  Warren  Manufaclurlug 
Company,  or  to  the  holder  of  tbe  certificate 
issued  by  said  Warren  Manufacturing  Com- 
pany, against  such  shipment,  an  amount 
equivalent  to  the  Insured  value  of  the  cotton 
an  lost,  damaged,  or  destroyed,  pending  tbe 
collection  of  the  claim  against  the  carrier 
or  other  bailee,  said  Warren  Manufacturing 
Company  agreeing  to  refund  said  advance 
Immediately  upon  collection  of  said  claim. 
It  la  further  understood  and  agreed  that,  upon 
tbe  first  advice  of  such  loss,  said  Warren 
Manufacturing  Company  shall  notify  Bald 
Marine  Insurance  Company,  Limited,  and 
shall  select  as  their  representative  to  deal 
with  the  carrier,  or  other  bailee,  such  person 
or  persona  aa  the  said  Marine  Insurance 
Company,  Limited,  may  designate.  War- 
ranted that  this  agreement  to  advance  and  tbe 
policy  of  InBurance  to  which  It  applies,  shall 
not  In  any  way  inure  to  the  benefit  of  any 
carrier  or  other  bailee.  This  agreement  to 
be  binding  so  long  as  policy  No.  G02,  issued 
by  aaid  Marine  Insurance  Company,  Limited, 
to  said  Warren  Manufacturing  Company  ahall 
remain  in  force."  It  was  held  that  the  303 
bales  were  not  covered  by  the  policy,  and 
that  advancement  of  the  amount  of  Ita  Insur- 
ance did  not,  in  legal  effect,  amount  to  pay- 
ment, or  estop  the  company  to  deny  Ita  lia- 
bility, or  Insiat  that  the  policy  did  not  cover 
the  loss,  and  that,  by  reason  of  said  agree- 
ment, tbe  company  bad  the  right  to  advance 
it,  and  Btlll  contest  the  liability. 

Tbe  reasoning  of  the  learned  chancellor  on 
this  point  can  be  best  presented  by  quoting 
it.  ft  ia  aa  follows :  ''^The  owners  of  cotton 
holding  the  policies  of  the  Marine  Insurance 
Company,  Limited,  of  London,  were  not  in- 
aurea  by  those  policies  to  the  extent  of  all 
cottons  that  remained  in  the  compress  ex- 
ceeding ten  days  before  the  fire,  and  to  tbta 
extent  tbe  complainante  will  take  dt'cree 
ngainst  the  compress  company  for  breach  of 
Its  liability  to  insure,  and  for  shares  of  in- 
surance actually  taken  by  it.     Under  the 
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terms  of  tbe  agreements  attached  to  the  poli- 
cfna  of  this  company,  and  forming  parts 
thereof,  the  advances  of  money  to  the  agaured 
cannot  be  regarded  either  as  payments  of  the 
losseg  or  as  evidences  of  admissions  of  liabil- 
ity on  the  policies.  These  accreemeuts  ex- 
preasly  provide  that,  when  proofs  of  loss 
merely  are  presented,  the  insurance  company 
■hall  advance  'an  amount  equivalent  to  the 
Insured  value  of  the  cotton  so  lost  or  de- 
■troved,  pending  the  collection  of  the  claim 
against  the  carrier  or  other  bailee,  the  in- 
sured agreeing  to  refund  said  advance  im- 
mediately  upon  collection  of  said  claim. ' 
Here  was  an  advance  actuallv  made  under  a 
valid  atipulation  of  the  policy,  and  not  a 
pavment  In  the  guise  of  an  advance,  made 
un'der  a  new  arrangement  after  the  loss,  In- 
dependent of  an  obligation  of  the  company 
to  make  It,  Why  was  the  advance  madeT 
Clearly,  because  the  contract  Imposed  the 
obligation  to  make  it.  Why  was  it  received 
at  that  time  by  the  aaauredf  Clearly,  be- 
cause at  that  time  he  was  not  under  the  con- 
tract entitled  to  anything  more.  Without 
elaboration,  I  think  tt  is  entirely  clear  that 
this  feature  of  these  policies  distinKUishea 
them,  in  respect  of  the  point  under  consider- 
ation, from  all  the  others  where  the  loans  or 
advances  were  made  without  stipulation  in 
the  policies  to  that  effect,  and  without  ob- 
ligation on  the  part  of  the  company,  nnder 
;iMt  nati  arrangements,  which  bear  unmistak- 
able signs  of  cloaking  the  real  purposes  of 
theparties. " 

The  agreement  oa  which  the  money,  after 
toss,  was  advanced,  was  as  follows :  "Where- 
as by  certain  contract  or  contracts  of  Insur- 
ance made  and  concluded  on  or  about  the  Sth 
day  ot  November,  the  Marine  Insurance  Com- 
pany, Limited,  of  London,  insured  Messrs. 
Warren  Manufacturing  Company  and  their 
asfiigna  a^alnstloHS  or  damage  to  certain  cot- 
ton therein  described,  and  the  said  assured 
warranted  that  the  said  insurance  should  not 


tiiat,  in  case  of  loss  or  damage  to  any  of  said 
cotton  while  in  the  custody  or  control  of  any 
bailee,  that  It  would  lend  to  assured,  or  to 
their  assigns,  an  amount  equivalent  to  the 
Insured  value  of  the  cotton  so  lost  or  dam- 
aged, pending  the  collectio'^  of  the  claim 
for  the  loss  or  damage  from  the  bailee  or 
bailees  liable  therefor ;  and  whereas,  certain 
cotton  claimed  by  the  said  assured  to  be  so 
insured  has  been  damaged  or  destroyed  while 
In  the  custody  or  control  of  the  bailees  there- 
of, to  wit,  a  loss  bv  fire  amounting  in  its 
Insured  value  to  the  sum  of  twenty-flve 
thnusand  one  hundred  and  three  and  thirty- 
seven  one  hundredths  dollara ;  Now,  there- 
fore, this  agreement  witnesseth  that  the  un- 
dersigned, the  atmve-named  assured,  have 
this  day  borrowed  from  the  above  named,  the 
Marine  Insurance  Company,  Limited,  of 
London,  the  sum  of  money  last  above  written, 
upon  the  express  condition  that  the  said  sum 
shall  be  by  them  returned  to  the  said  the 
Marine  Insurance  Company,  Limited,  upon 
the  collection  of  the  claim  for  the  loss  or 
damage  to  the  cotton  from  the  bailee  or 
bailees  liable  therefor,  and  payment  thereof 
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to  the  undersigned.  Dated  December  29tli, 
1887.  [Signedl  Warren  Manufacturing  Com- 
pany.    JoSn  Waterman,  Treasurer," 

It  will  be  seen  that  the  chancellor  reached 
this  conclusion,  and  took  this  ease  out  of  tho 
rule  herein  announced,  respecting  payment, 
by  the  assumption  that  this  advanoe  waa 
agreed  to  be  made  at  all  events  in  (be  policy, 
and  tha^  the  subsequent  advance  having  been 
made  in  pursuance  of  the  original  contract, 
it  was  not  paymentorconcessioaof  liablll^, 
because  the  policy  covered  the  loss  suataluM. 
In  this  conclusion  we  do  not  concur.  The 
original  agreement,  properly  construed,  only 
required  an  advance  In  case  the  loss  was  at 
a  time  and  under  such  circumstances  as  mode 
the  company  liable  therefor ;  and,  when  the 
amount  to  cover  a  loss  was  advanced  only  to 
be  returned  upon  ooltectlon  from  the  bailee 
or  bailees  liable  therefor,  it  waa  a  concession 
that  the  loss  was  covered  by  the  policy,  and 
but  reserved  the  right  of  the  Insurance  com- 
pany to  recover  of  the  bailee  tlirough  the 
owner.  If  the  bailee  was  not  liable  to  the 
owner,  there  waa  to  be  no  return,  and  there 
could  be  no  subrogation.  There  was  nothing 
In  the  policy,  properly  construed,  which  re- 
quired this  advance,  wbether  the  policy 
coveted  the  loss  or  not.  There  was  nothing 
to  prevent  tbe  insurance  company  requiring, 
as  a  condition  of  advancement,  that  ttie  as- 
sured should  guarantee  s  return.  It  for  any 
reason  tbe  Insurance  company  turned  out  not 
to  be  liable,  or,  at  least,  agree  to  return  the 
money  In  that  event.  It  chose  to  advance 
without  taking  any  guaranty  or  agreement  for 
restitution,  if  it  should  thereafter  anpear  that 
the  Insurance  companv  was  not  liable  for  the 
loss,  buttock,  Insteao,  an  obligation  to  re- 
turn It,  not  If  it  were  not  liable,  but  Ef 
someojie  else,  the  bailee,  should  be  made  so. 
This  must  t>e  held.  In  legal  efTect,  to  concede 


for,  and  to  reserve  only  the  right  ot  subro- 
gation to  sssured's  ciaira  against  tbe  bailee 
for  negligence,  and  carrier  unprotected  by  Are 
clause,  and  hence  primarily  liable, — a  right 
existing  without  such  contract.  This  ad- 
vance was  therefore  a  payment.  If  the  in- 
surance company  could  not  have  been  held 
to  make  tt,  it  has  chosen  voluntarily  to  do 
BO  and  thus  put  tbe  owner  In  a  situation  in 
which  he  cannot  be  damaged  by  resson  of 
failure  of  the  compress  company  to  insure  for 
him.  Not  being  able  to  estAolish  this,  be 
has  no  right  to  a  decree  against  the  Compress 
Company,  and,  of  course,  his  Insurer  has 
none.  The  only  thing  not  conceded  by  the 
payment  was  tlie  right  which  payment  gave 
of  subrogation  to  owner's  right  against  one 
primarUy  liable  for  negligence  or  loss  by 
flre  without  exemption. 

There  Is  still  another  special  question 
which  arises  in  the  marine  insurance  policies, 
proper  Co  be  disposed  of  here  before  coming  to 
the  lost  insurance  question  we  will  present, — 
that  of  contribution.  The  question  indicated 
Is  the  construction  of  what  is  known  as  the 
"American  clause"  contained  in  some  of  the 
marine  policies.  It  would  be  a  useless  In- 
crease of  the  volume  of  this  statement  to 
quote  that  clause  from  all  of  tbe  said  poli- 
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«ica.  Tbe^  an  &11  In  mlMUiitlallr  one  fonn. 
Ve  quote  two  of  tbem,  to  wit:  (1)  That  of 
tiitt  Pbentx  Insurance  Companr,  held  b^  R. 
H.  DemiDg&i  Co. :  "Prondeci,  alwarB,  and 
It  Uheiein  further  aere«d,  that  "  ' 
wsured  Bbsll  have  inMe  my  oth 

npOD  the  pTemises  aforeMld.  prk 

this  policj.  then  the  uid  Pbenis  luuTonce 
Company  shall  be  auwerabla  onl;  tor  so 
much  u  tlt»  amount  of  such  Drior  aasuranoe 
tnttf  be  deflcieot  towards  fully  corerlnf  the 

Cmlses  hereby  assured ;  and  the  said  Poenf  x 
urance  Company  shall  return  the  premium 
upon  so  much  of  uie  sum  by  them  assured 
tnay  shall  be  by  such  prior  saauranoB  exc 
«nt«d  from.  And,  in  case  of  any  insurance 
upon  the  premisoa,  subsequent  Id  date  to  this 
policy,  the  said  Pbenlz  losurance  Company 
shall,  nevertheless,  be  answerable  fortbe  full 
extent  of  the  sum  br  them  subscribed  hereto, 
without  light  to  claim  contrlbntion  from  mich 
subsequent  assurers,  and  sliall  accordingly 
be  entitled  to  letaia  the  premium  by  them 
received,  in  Uie  aamo  manner  as  if  no  aubae- 
quent  assurance  hod  been  made."  (S)  That 
of  the  British  A  Foreign  Marine  Insurance, 
Limited,  of  Liverpool,  is  as  foliowa :  "  Pro- 
vided, always,  and  It  is  hereby  .further 
agreed,  tltat  if  the  said  assured  shall  have 


made  mj  oUwr  assuntnoe  «pon  (he  premises 

-'-^esald,  prior  In  day  of  data  to  this  poller, 

1  the  nid  asanrerB  shall  lie  auBwarabla 


onl7  tor  k>  much  aa  tlie  amount  of  such  prior 
assurance  may  be  deficient  towards  fully  cot- 
ering  the  premises  liereby  asmred;  and  the 
said  assurers  ahall  letnm  tlte  premium  upon 
•0  much  of  the  sum  by  them  aasuicd  at  tney 
Shalt  be,  by  auch  prior  aaaniauoe,  exonented 
'  from ;  and  In  case  of  any  insurance  upon  tlie 
said  premlaea,  aubsequenC  In  day  of  date  to 
this  policy,  the  said  assurers  shall,  nevertbe- 
leaa,  be  answerable  for  the  tull  extent  of 
the  sum  bv  them  subsfrtbed  hereto,  without 
right  to  claim  contrlbfttlon  from  such  subse- 
ouent  aasurera,  and  mall  accordingly  be  en- 
titled to  retain  the  pmnium  by  them  re- 
ceived. In  the  same  mano^  as  if  no  such  sub- 
sequent aararance  had  been  made.  Other 
iusuranoe  upon  the  premises  aforesaid,  of 
date  the  same  day  of  this  policy,  shall  be 
deemed  simultaneous  herewith  ;  and  the  said 
•ssureta  shall  not  be  liable  for  more  than  a 
ratable  contribution,  in  the  proportion  of  tiie 
sum  by  them  Insured  to  the  aggregate  of  such 
simultaneous  Insurance." 

Under  the  terras  of  this,  the  Ajnerlcan 
clause,  aa  contained  In  the  various  marine 
policies,  it  was  held  bv  the  chancellor  that 
the  question  as  to  whether  the  fire  insurance 
preceded,  was  contemporaneous  with,  or  was 
Bnbsei)uent  to,  the  marine  Insurance,  was  to 
be  determined,  not  by  the'  dates  of  the  re- 
spective policies,  but  by  the  dste  of  the  at- 


•taad  the  cbancelRir's   view,    and     .  

therefor,  it  is  proper  to  quote  his  admirable 
statentent  in  full  on  this  point.  It  is  as  fol- 
lows: "I  am  (rf  the  opinion  that,  under  the 
American  claasea  of  the  marine  open  poli- 
cies, there  was  no  Insurance  uotil  ute  cotton 
It  L.  R  A.  S4 


was  brought  within  their  terms,  and  became 
the  subject  of  insurance.  An  open  policy 
does  not,  «x  n'  termini,  insure  property  until 
the  property  is  brought  within  its  terma. 
Hence  there  is  no  insurance  until  then.     The 


but  not  to  open  pollclei.  Here  conieaeedly, 
under  this  mle,  the  risks  under  the  marine 
open  policies  and  the  fire  open  policies  were 
concnrrent,  and  the  American  clauses  do  not 

The  proposition  of  fact  upon  which  thi« 
Is  based  Is  denied,  and  it  fa  insisted  that 
there  was  a  period  of  time,  however  brief, 
after  purchase  before  deposit  in  the  compreM 
when  the  cotton  was  covered  alone  by  tin 
marine  policy,  and  such  seeras  to  be  the  fact. 
But,  waiving  this,  we  hold  that  the  date  of 
the  policy,  and  not  of  the  attaching  of  the 
risk,  must  govern.  It  Is  so  agreed  in  expre« 
terma,  and  no  reason  Is  perceived  why  aut^ 
an  agreement  might  not  be  made  In  contem- 
olatlon  of  open  policlM.  It  Is  true  tliat  or- 
dinarily the  date  of  a  contract  is  not  mate- 
rial, but  this  Is  not  true  when  It  is  specially 
made  so  In  terms,— where  it  is,  among  other 
things,  an  object  contracted  about.  The  in> 
surer,  for  whose  advantage  In  one  sense  it  Is, 
may  well  contract  to  assume  an  entire  lia- 
blli(7,  and  retain  an  entire  premium  against 
oontemplated  additional  Insurance  as  well 
as  exWnr  I—uwbos.  No  ease  has  been 
found  adjuclging  the  contrary,  and,  although 
none  has  been  produced  in  which  the  ques- 
ticm  was  in  temu  raised  and  disposed  of, 
several  have  been  cited  when,  upon  the  facta. 
It  arose  and  was  taken  for  granted,  as  we  de- 
cide It,  neither  counsel  nor  court  disputing 
its  correctness  and  where  It  was  necessarily 


897. 

That  the  actual  date  controls  Is  sssumed 
and  taken  tor  granted  In  previous  cases.  Lm 
v.  MattadiiuetU  F.  ±  M.  hu.  Oo.  9  Han. 
208 ;  ItKim  v.  Phanit  ins.  (h.  3  Wash.  C. 
C.  90 ;  Ooiumbian  In*.  Co.  v.  OaOett,  2S  U. 
S.  13  Wheat.  888,  6  L.  ed.  664 ;  Staman*  r. 
J^onng.  1  Mason,  148.  While  in  others  It 
has  been  held.  If  policies  bear  same  date, 
evidence  might  be  received  to  show  aotu^ 
time  of  execution  of  each.  Opinion  by  Jvdat 
Stoi7,  nrfMrv.  JUan'm/M.  Oo.  3Ha«on,  479. 

This  last  contingency  was  provided  for  in 
one  of  the  policies  quoted,  which  made  other 
Insurance  of  the  same  day  as  that  policy, 
"  slmultaaeous"  therewith,  a  strong  eviden- 
tial fact  to  show  ttiat  the  dtite  of  the  contract 
was  regarded  as  controlling,  and  that  it  is 
now  construed  as  then  understood.  It  will 
be  seen  further  on  that  the  purpose  of  the 
clause  was  to  alter  the  common-law  rule  of 
contribution,  as  announced  in  a  case  to  be 
cited,  and  to  make  the  policies  liable  suc- 
cesaively  in  the  order  of  their  respective 
dates.  If  it  be  now  determined  that  the  dat* 
does  not  control,  but  the  data  of  the  attach- 
ing of  the  risk  under  open  poHcIee  deter- 
mines, the  rule  of  contribution,  which  tha 
clause  was  intended  to  avoid,  would  in  all 
its  force  be  reinstated.     We  think  it  clear 


EvrJBOlM  COUKI. 


tkftt  It  can  bhve  no  nich  ciM»tractioii  u 
would  defeat  the  purpose  for  which  It  wu 
originated.  In  view  of  the  origin  (wd  pur- 
poae  of  this  clftuse,  Utii  constmctimi  It  all 
the  more  manlfeatly  txirTect.  Its  object,  as 
deduced  from  Its  eifect,  seetna  to  have  been 
to  meet  a  modiflcatfon  or  change  made  In  the 
law  of  insurance  as  It  had  been  undeistood 
to  exUt  before  in  Elngland, 
Lord  Hanafleld  In  Iiiabu  v. 
416.  It  ti  thua  ateted  W 
worth  in  the  caae  hereinbeKir 
ton  Int.  Oo.  T.  Ontwold:  "Bj  the  contlnen. 
ta)  law  <rf  Europe,  and  the  law  of  English 
insurance  aa  it  existed  previous  to  the  decis- 
ion of  Lord  Hansfleld  in  Nmedg  v.  Beed. 
npra,  If  there  were  several  policies  of  dif- 
ferent datei  up<«  the  tame  subject,  and  the 
amount  of  Insurable  interest  was  insufflclent 
to  cover  the  whole  amount  insured  In  both 
policies,  so  u  to  constitute  a  case  of  double 
insurance,  the  second  policy  only  attached 
upon  or  covered  so  mucn  of  the  Insurable  In- 
tweet  as  was  not  covered  by  the  first  policy : 
and  the  second  underwriter  was  only  entitled 
to  retain  the  premlnm  pr»  UuUo,  where  thn 
commencement  and  termination  of  the  risk 
and  tlie  perils  insured  against  were  the  same. 
S  Kent,  Com.  381 ;  Tanderl.  Ckim.  p.  K5,  b. 
4,  chap.  16,  §  7;  Hiller,  Ins.  866.  By  this 
ancient  English  rule  and  the  continental 
law  the  second  underwrl(«r  was,  as  he  ought 
to  be,  merely  substituted  in  the  place  of  the 
assured,  as  to  the  uninsured  interest  of  the- 
latter,  which  was  not  covered  by  the  first 
policy;  so  that  the  rule  of  apportionment 
between  the  flist  and  second  seta  of  insurers, 
where  both  policies,  when  taken  together, 
were  suffloient  to  cover  Uie  whole  insurable 
interest,  was  precisely  the  same  as  it  would 
have  been  between  the  underwriters  in  the 
first  poller  and  the  assured.  If  the  second 
insurance  bad  not  been  made.  If  the  object 
of  the  American  clause  was  to  restore  this 
ancient  mle  of  apportionment  between  the 
underwriters  In  successive  poticiee,  aa  it 
originally  existed  in  the  Uercaotlle  Iaw  of 
Borland  as  well  as  the  rest  of  Europe,  It  is 


haraly  possible  to  do  it  in  taon  appropriate 
and  e^lidt  languMe  tbaa  Is  used  in  the  last 
paragraph  of  this  clause.    That  language  Is 


able  for  the  full  extent  of  the  sum  by  thsm 
subscribed,  without  the  right  to  claim  con- 
tribution from  Buc^  Bubsequeot  assurers,  and 
shall  accordingly  be  entitled  to  retain  the 
premium  by  them  received  In  the  same  man- 
ner as  !f  no  such  subsequent  assurance  had 
been  made :'  that  Is,  that  they  are  to  hare  no 
rl^bt  to  claim  a  contribution  from  the  sub- 
sequent assurers,  and  are  to  be  answerable  to 
the  assured  in  the  same  manner  as  If  the 
subsequent  Insurance  bad  not  been  made,  as 
well  as  to  retain  the  premium  in  the  same 
manner.  It  appears  to  be  Impossible,  there- 
fore, under  this  policy,  that  the  circumsts^ce 
of  there  l>eing  subsequent  policies  under- 
written by  others  could  make  any  difference 
as  to  the  apportionment  of  the  loss  as  between 
the  underimter  in  the  first  policy  and  the 
assured,  or  tboae  who  represented  tlie  insur- . 
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able  interest  of  the  goods  on  board  at  tfa» 
time  of  tiM  loss  not  covered  by  that  poliCT.' 
Id  jp.  481,  483. 

We  have  presented  tlie  quotati<»i,  with  the- 
--'  -ttement  of  the  pur 
I  and  do  not  deem  : 
eaiy  to  add  more  on  that  qnestion. 

We  come  now  to  the  qnestloa  of  contribution 
between  the  insurers  or  oo-lnsmrers,  the  fira- 
and  marine  companies.  The  nominal  assured 
in  the  fire  policies  was  the  OoBspn«  Com- 
pany :  the  deaignated  beneficiaries  w«ra  tb» 
railroad  companies,  trausportatlu  lioea,  and 
owoets.  The  two  fMmer  (the  Oompreaa 
Companj  and  csiritt  risks)  ware  not  in- 
cluded In  the  marine  policies.  Nevertheless 
It  is  Insisted  that  the  ownera'  riak  covered 
In  the  marloe  policies  vaa  the  same  as  own- 
en'  t\A  covered  in  the  fire  pollclea,  and  that- 
oontributlcm  must  therefore  be  enforaed  be- 
tween thftse  companies.  The  Insuperabiv 
objection  to  this,  so  far  ss  the  Compreea 
Company  and  carrien  are  involved,  Is  that 
as  to  their  risks  tliev  are  not  covered  by  the- 
marine  pollclM,  wtalle  they  are  covered  by 
the  fire  policies.  It  follows,  therefore,  that, 
BO  far  as  the  Compress  Company  <x  tb»  car- 
riers may  be  held  liable,  the  fire  oompanlea 
must  respond  to  that  llabilltf,  and  there  can 
be  no  contribution  as  to  ownen'  insurance 
until  that  liability  is  eztingnlahed.  If  thia 
were  not  true,  the  very  purpose  tor  which 
the  fire  policies  were  procured — that  of  in- 
.demnity  to  the  assured — wonld  fail.  Tlie 
object  of  all  such  insurance  is  Indemaltv, 
ana  no  equity  of  contribution  can  defeat  ft. 
Indemnitv  is  the  prime  object  of  Inaunnoe. 
Every  outer  rule  Is  aubordlBate,  and  in  no 
case  will  contribution  be  enforced  so  ss  to 
deny  indemnity  and  equity  to  all  the  assured 

In  application  of  this  rule  the  Compress 
Company  insists  that  Qie  fire  Insurance  must 
be  BO  appropriated  as  to  leave  no  partv  in- 
cluded among  the  assured  in  these  pollctea 
unprotected.  Kecognliing  that  the  effort  to 
protect  Its  own  Interest  had  been  made  with- 
out specification,'  except  lial  It  was  assured, 
and  that  carriers'  and  owners'  interest  spe- 
cially Insured  must  be  taken  into  consid^- 
atlon,  and  be  provided  with  full  Indemul^ 
before  It  la  alhcted.  and  to  i»eveat  Ita  being- 
Injuriously  affected,  it  inalsta  that  it  haa  the 
tight  to  have  the  fire  Insurance  fund  so  ap- 
plied aa  to  Indemnify  carriers  and  uninsured 
owners,  and  thus  protect  Itself  as  one  of  the 
assured,  which  it  Insists  It  iB  In  thlBsensesnit 
to  this  effect,  because  the  object  of  being  an 
asBured  was  to  derive  any  benefit  properly  or 
in  any  contingency  occurring  in  oonsequence 
of  insuring  these  special  interests ;  that  being 
thus  insured,  then  It,  as  assured.  Is  a  bene- 
ficiary to  any  extent  which  such  Insuiance 
so  applied  makes  it,  when  their  protection 
and  Its  own  la  secured  by  such  application. 
It  does  not  insist  that  It  can  In  any  event 
take  a  benefit  under  these  policies  over  an 
owner,  but  it  claims  the  right  to  have  the 
Are  Insurance  appropriated  to  uninsured 
owners  because  the  otbeis  are  out  damnified ; 
and,  if  they  are,  then  the  compress  company 
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-would  have  tMen  at  lost  appropriated  to 
owsen  when  needed  for  their  iodemDity .  It 
It  liutated,  bowever,  In  tblB  coDtingency 
wbloh  1ms  DOW  arisen,  where  certala  owners 
are  damnified  bv  the  loss,  and  others  not, 
that  equltj  requires  the  appropiiatioa  in  tbe 
carriers'  favor  to  the  loss  of  the  otherwise  un- 
insured owner ;  Uial  such  appropriation  can- 
not injure  an  assured  owner,  for  be  Ket*  Ids 
full  insurance  from  that  source,  and,  &  it 


claimed  ffoea  to  bis  benefit;  ttiat  this  result 
cannot  be  defeated  in  fav<»  of  cuntribation, 
bf  the  InterrenticNi  of  owners'  Insurer  claim- 
ing subrogation.  He  is  not  entitled  to  sub- 
rogation to  the  owner's  claim  against  the 
CnnpreM  Company  for  failure  to  procure  in- 
■uranoe.  This  riibt  would  only  exist  as  to 
that  procured,  notning  else  preventing;  but 
here  It  mugt  not  be  construed  to  extend  *" 


that,  and  thns  defeat  the  application  of  the 
policies  procured  to  Indemnf^  of  the  assured. 
The  claim  of  the  Compress  Oompany  is  not 


that  It  escapes  liabllitj  to  the  owner  for  de- 
fanlt  in  not  procuring  Insarancs,  ts  that  it 
is  entitled  to  thus  escape  it,  but  it  is  that, 
to  the  extent  the  Compress  Company  did  take 
out  such  insurance,  the  insurance  can  and 
must  be  applied  before  any  contribution  is 
invoked,  so  as  to  protect  tlie  Compress  Com- 
pany to  that  extent,  and  that  is  done  by  ap- 
plying this  insurance  to  the  carrier  liability 
and  to  cover  loss  of  tlie  otherwise  oninsared 

In  this  view  we  concur,  disagreeing  with 
the  chancellw,  who  held  all  owners  entitled 
primarily  to  participate,  and  their  Insurers 
to  do  so  by  subrogation.  This  was  one  of 
the  questions  not  before  the  court  in  the 
La/aeaiitr  MHU  Oom.  There  it  was  said, 
while  taken  out  for  Qie  beueUt  of  carriers 
(meaning  contacting  carriers),  the  cotton 
itself  was  insured,  and  this  we  again  repeat 
here.  But  the  question  of  contribution  and 
sabiogation  now  arising  did  not  arise  in  that 
osae ;  what  was  then  said  was  not  in  that  view. 
Leaving,  therefore,  that  question,  we  return 
to  the  question  of  contribution  amonf  others. 

The  rule  of  contribution  among  co-lnsuretB 
is  one  which  equity  has  evolved  out  of 
ditions  of. contemporaneous  liability  for  the 
same  loss.  Like  all  others  of  such  origin, 
It  is  the  application  of  common  sense  and. 
natural  justice  to  situations,  and  the  solution 
of  difficulties  not  provided  for  by  fixed  rules 
of  law.  Its  object  ti  to  do  Justice,  and  It 
will  not  be,  under  any  circumstances,  a  cor- 
rect application  of  It  if  the  result  is  injustice 
to  any  of  the  assured  affected  by  the  appli- 
cMion.  If  the  property  which  was  the  sub- 
ject matter  of  Insurance  was  tbo  same,  In- 
terest the  same,  and  risks  identical,  the 
contribution  consequent  is  obviously  that 
which  would  be  proper  as  between  co-sureties 
for  the  same  obligation.  But  here  the  fire 
policies  were  on  two  Interests  sod  risks  (that 
of  contracting  carrlera,  and  of  tbe  Compress 
Company,  as  shown},  not  covered  by  the 
marine  policies,  and  the  fire  Insurance  fund 
must  therefore  be  first  applied  so  as  to  [ 
tect  these-  If  in  such  application  ft  Is 
ISL-RA. 


hausted  in  indemnifying  the  carriers  held 
liable  and  oninsured  otrners,  then  there  will 
remialD  ao  fund  for  contribution.  If  not, 
the  marine  insurers,  not  tiaving  the  American 
clauae,  are  entitled  to  have  contribution,  as 
the  fire  insurance  was  for  all  owners,  in- 
cluding tboee  covered  by  the  marine  pollclea 
(excluding,  of  course,  Hall,  who  did  not 
consent  to  procuring  of  fire  insurance  for 
him,  but  forbade  it).  To  do  equity,  the  fire 
insurance  must  be  appropriated  to  cover  car- 
rier liability  and  otherwise  uninsured  own- 
ers. As  it  Is  insufficient  for  this  purpose. 
It  will  result  that  there  will  be  no  contribu- 
tion. 

One  of  the  claims  Involved  In  this  record, 
that  of  Faton  Ss  Co.  for  twenty-nine  balea 
of  cotton,  stands  on  different  ground  from 
that  of  others  discussed.  The  bill  of  lading 
of  the  Eanawba  Dispatch,  held  for  this  cot- 
ton, had  a  valid  flre-clause  exemption ;  but 
this,  of  course,  did  not  operate  to  excuse  Uw 
company  from  liability,  If  the  loss  was  oc- 
casioned by  negligence,  and  it  is  insisted  the 
loss  wss  so  occasioned.  There  was  no  special 
allegation  that  the  twenty-nine  bales  referred 
to  wen  boroed  after  tbey  were  loaded  on  the 
cars,  but  such  was  the  net,  as  proven  upon 
general  allegation  of  Habill^  of  the  oom- 
pany for  its  loss.  The  evidence  was  proper 
under  the  general  allegation,  and,  if  it  maKes 
but  a  case  of  negligence,  the  Kanawha 
Dispatch  Is  liable  notwithstanding  tbe  flra 
clause  exemption.  The  testimony  of  witness 
Wheaton,  Introduced  by  defendant,  shows 
that  this  cotton  was  in  Qie  second  section  of 
a  train  made  up  to  leave  about  7  o'clock, 
llkat  this  section  stood  near  the  compress. 
The  train  should  have  been  made  up  and 
pulled  away  from  tltere  from  one  half  to 
three  quarters  of  an  hour  before  leaving  time. 
He  says  leaving  time  was  7  o'clo<A:  or  7)Sti; 
"about  7."  He  was  asked  by  counsel  of  the 
oompany  to  examine  his  (witness')  office  rec- 
ords, ana  see  If  he  can  find  the  schedule  then 
In  force,  and  give  It  to  said  counsel,  and 
answered,  "I  will  do  so.'  Whether  he  did 
or  not  does  not  appear.  If  so,  counsel  did 
not  file  it  It  may  be  therefore  fairly  pie- 
Bumed  that  tbe  starting  time  was  not  later 
than  7.  He  was-  asked  by  complainants' 
counsel  if  the  leaving  time  was  7  o'clock, 
and  if  that  custom  had  been  followed  would 
not  the  compress  track  have  then  been  cleared ; 
and  answered,  "It  would  have  been  cleared 
of  the  loaded  cars."  It  thus  and  elsewhere 
appears  in  his  testimony  tliat  the  cars  were 
left  where  they  burned  later  than  ordinary. 
But,  added  to  this,  the  witness  shows  that, 
while  taking  off  the  first  section  of  the  toain, 
the  "engine  In  starting  broke  a  draw-bar 
about  the  middle  of  the  car  of  the  first  sec- 
tion. The  key  came  out,  and  tbev  had  to 
throw  that  car  on  the  main  line,  ana  go  baxk 
and  get  the  rear  part  of  the  train,  and  pull 
that  out."  That  this  breakage  caused  a  de- 
lay of  at  least  7  to  10  minutes.  In  the  mean- 
while, before  reaching  tbe  second  section,  it 
bad  taken  fire,  and  In  tliat  condition  was  re- 
moved. Even  after  this,  two  cars  attached 
to  this  one,  containing  tbe  twenty-nine  bales 
of   cotton,    were   put  out  with  buckets  of 
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water.  This  one  eonld  not  be,  and  was  loat. 
Upon  the  facta  the  cbaDcellot  found  this  issue 
in  faTOT  of  defendant. 

It  Is  iosisted  here,  Id  support  of  the  flad- 
log.  that  neither  the  delay  nor  the  breakage 
of  the  train,  but  the  fire,  nss  the  proximate 
cause  of  the  loss.  Iq  this  we  do  eot  concur. 
Granting  that  the  slight  delay  would  not  of 
itself  hare  made  the  companj  liable,  here 
we  have,  in  addition,  the  breaking  of  the 
train  machinery  when  the  effort  la  made  to 
remove  the  cotton,  but  for  which  it  might 
have  been  saved  notwithatanding  Uie  Are. 
Tbla,  we  thinti,  was  therefore  the  proximate 
cause  of  the  loss.  The  proximate  cauae  of 
an  injury  may,  Id  general,  be  stated  to  be 
tiiat  act  or  omission  which  immediately 
causes  or  fails  to  prerent  the  Injury  ;  an  act 
or  omission  occurring  or  coucurrloE  with 
another,  which,  had  it  not  happened,  the  in- 
Jury  would  not  have  been  inflicted,  notwitji- 
standing  the  latter ;  Illustrating  by  these 
facts :  It  Is  true  that  the  Ore  destroyed  the 
cotton,  and  In  that  lense  caused  the  loea. 
but  It  appears  that,  notwithstanding  the  oc- 
currence of  the  flre,  the  cotton  would  not 
haTO  been  burned  by  It  had  not  the  break- 
ing of  the  train  while  it  was  being  removed 
happened,  so  that  but  for  this  fact  ihe  cotton 
would  have  been  saved.  This  must  therefore 
lie  held  to  be  the  proximate  cause  of  the  loss, 
and.  If  it  was  t^e  result  of  negligence,  Ihe 
carrier  must  answer  for  it.  The  complain- 
ant  must  show  negligence.  He  proved  a  de- 
1,iy  of  the  train  caused  by  breaking  of  ma- 
cl.'iiiery.  It  then  devolved  upon  the  carrier 
10  sliow  that  this  resulted  from  a  latent  de- 
futt  or  other  cause  sufBcient  to  excuse  It. 
Falling  to  do  this,  the  carrier  was  liable, 
and  tlie  liability  is  here  adjudged,  reversing 
the  decree  of  the  chancellor  on  this  point. 

There  was  a  question  decided  by  the  chan- 
cellor aa  to  appropriation  of  the  share  of  In- 
surance of  a  carrier  not  befoie  the  court, 
which  It  Is  necessary  to  notice,  and  we  will 
do  so  In  the  summary  of  results  of  modifica- 
tions of  his  decree,  this  being  a  most  ma- 
terial one  1  for  we  disagree  with  the  chancel- 
lor that  this  fund  can  be  here  disposed  of 
under  the  principles  settled.  To  indicate 
the  modifications  resulting,  we  add  a  more 
specific  statement  of  loss  and  relations  to  it 
of  various  carriers.  The  figures  given  are 
from  the  briefs  of  counsel  sasumed  to  be  ac- 
curate, without  actual  verification  from  the 
record.  There  were  14,009  bales  of  cotton 
in  all  in  the  compress  when  burned.  Of 
this  number,  2. 134  bales  were  never  sued  for, 
the  Compress  Company  or  its  Insurers  having 
paid  for  1.038  bales  to  owners,  and  no  suit 
was  brought  as  to  the  remaining  1,080  of  the 
S,184.  Of  the  remaining  11,8SS  bales,  3,336 
were  In  the  compress  shed  under  permits  and 
compress  receipts,  but  covered  by  no  bills  of 
lading.  The  other  9,659  were  In  the  com- 
press shed,  and  under  bills  of  lading  of  va- 
rious railroad  companies  and  transportation 
lines;  hut  some  have  disappeared,  leaving 
about  9.579  balea  covered  by  bills  of  lading 
of  cotton  involved  in  these  and  suits  hereto- 
fore heard,  with  39  bales  belonging  to  Paton 
A  Co.,  covered  by  bills  of  lading  of  Kana- 
wha Dispatch,  and  burnt  on  cars  of  Newport 
18L.  R-A. 


Cairo,  TlDMnnnJeChtcap>Llna..G,im  bales  ootton. 


Tbe  Kanawha  Despatch  Is  held  not  liable 
in  all  suits  except  that  of  Falon  &  Co.  In 
tbe  contribution  therefore  8,830  bales  ara 
eliminated,  so  far  as  the  carrier  liability  ii 
concerned.  There  Is  consequently  no  recov- 
ery to  be  had  against  the  Compress  Company, 
through  this  carrier,  by  owners  In  favor  of 
marine  Insurers.  The  recovery  of  marine  in- 
surers through  owners  depends  upon  the  estate 
lishmeot  of  the  primary  liability  of  the  car- 
riers having  contracts  with  this  Compreaa 
Company,  to  cover  cotton  with  insurance, 
and  thus,  by  and  in  consequence  of  such  re- 
covery, resching  tbe  C/orapress  Company. 
It  Is  Indispensable,  therefore,  to  that  result 
that  the  carrier  be  sued,  and  Judgment  be 
rendered  against  it.  The  Cairo,  Vincennes 
&  Chicago  Line  Is  not  sued,  and  thcrefora 
there  can  oe  no  recovery  In  favor  of  the  owa- 
en  through  that  carrier  against  the  Compress 
Company.  This  eliminates  5,089  balea,  for 
wbicli  no  recovery  can  be  had  against  tlie 
Compress  Company.  The  cbancellur  thought, 
by  reason  of  declaring  a  liability  without 
adjudging  it  against  this  Company  not  tta- 
fore  the  court,  he  could  pass  over  it,  and  ap- 
propriate so  much  of  tbe  fire  insurance  fund 
as  he  might  thus  determine  belonged  to  it. 
We  are  of  opinion  this  cannot  be  done. 
There  was  no  service  on  the  Cairo,  Vincennes 
&  Chicago  Company  ;  no  appearance  entered 
by  or  for  It :  no  attachment  of  property  and 
publication ;  and  hence  It  is  not  actually  or 
constructive!  T  before  the  court  for  the  ap- 

firopriation  of  any  property  or  fund  In  which 
t  has  an  interest.  No  appropriation  of  any 
fund  can  be  made  to  an  extent  which,  under 
anv  holding  In  a  suit  against  it,  might  re- 
sult in  showing  that  it  Is  injured.  It  cannot 
be  injured  by  the  appropriation  of  that  pro- 
portion of  the  9re  insurance  fund,  which, 
as  between  itself  and  other  carriers,  would 
not  belong  to  it  under  any  ruling.  Hence, 
In  appropriating  so  much  of  that  entire  fund 
to  the  liability  of  other  carriers  as  their  pro- 
portion of  the  liability  is  to  Its  share,  no 
Injustice  can  be  done,  and  this  is  the  extent 
to  which  we  can  go  In  this  case.    The  Com- 

Sress  Company  is  entitled  to  hold  that  fund 
I  trust  for  tbe  absent  carrier,  to  indemnify 
it  (and  to  that  extent  to  protect  the  Compress 
Company),  in  case  the  carrier  Is  sued,  and 
its  liability  fixed,  and  it  auaa  tb«  Compresa 

In  view  of  the  fact  that  only  contrsctinr 
carriers  (that  ij,  those  having  contracta  with 
the  ^Compress  Company  to  carry  lnsut»nce), 


Wl. 


Cook  t.  Post  or  PtmruHD. 


mn  enumerated  as  being  entitled  to  partici- 
pate In  the  iDBUnnce  fund,  It  U  deemed  an- 
perfiuouB  to  es;  that  non-contnctlng  canien 
— «a  the  Blue  Lloe— are  not  to  entitled,  and 
will  bo  bj  decree  excluded  from  such  partici- 
pation. 

"'-   ~~e  aware  that,  long  as  thla  oplnlOD 


tude  of  qaeatlons  iDToIved  have  made  the 
whole  presentation  a  matter  of  extended  writ- 
ing, even  after  elimination  of  many  special 
qneatiotiB,  the  result  of  the  decision  of  cer- 
tain genenl  ones,  but  for  the  same  reason 
bare  occasioned  as  to  deal  in  Uo  brief  a  man- 
lier with  most,  i(  not  all,  of  them,  to  do  jus- 
tice to  the  able  and  elaborate  arguments 
which  have  been  addressed  to  us.  But  after 
all,  it  must  be  remembered  that  what  is  de- 
■Iredof  a  court  is  asoiutlonof  difficulties, — 
ft  correct  declsloo  of  questions, — rather  than 
elaborMe  statement  or  discassion  of  them, 
partlcularlf  when,  from  their  number  or 
Tarietj,  an  opinion  ot  macb  length  most 
tMCMsarlt  J  be  short  in  particulara.  It  would 
hare  glren  its  much  pleaaur«  to  have,  with , 


each  queatioD,  restated  at  length  the  various 
posItiuQS  and  arguments  of  counsel  pro  and 
am,; and  to  have  reviewed  the  many  author!- 
ties  collected  with  so  much  industry,  and 
pressed  npon  us  with  so  much  force ;  but 
time  is  Inadequate  to  the  task,  and  we  have 
been  obliged  to  content  ourselves  with  deter- 
mining, upon  due  considerations,  the  appli- 
cation of  tbe  law  as  in  our  Judgment  It  li 
best   settled  amid  the   views  pieaentcd.     If, 


correctness.  I  have  accomplished  tbe  purpos* 
chiefly  desired,  and  better  than  would  havo 
been  done  by  elaboration  of  statement  and 
inaccuracy  of  conclusion,  lite  deerte  tff  ths 
e^anetOor  wM  be Duidijl^  as  herein  indicated. 
The  costa  of  both  courts  will  be  divided  In 
the  several  suits  in  which  thej  are  respecy 
tivelj  Involved  between  the  marine  Insuranco 
companies  and  the  Compress  Comi>anv.  Coati 
of  special  recovery,  as  that  oi 
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(mUa  liTWt  which  k 


of  matntatnlnc  tbsralD  a  ship  channel  ctf  mO- 
oleiit  width  and  depth,  and  empowered  to  levr 
taxes  to  rata  the  neoe«>ry  fands.  1*  created  for 
mimloipal  purpoaee  within  a  oonstltutlODal  pnv 
vWon  permlttins  the  creation  of  laeh  corpora 
tlODS  br  speolal  laws. 

im  Plftfflng  tlw  burden  of  m  n  f n  talnlMg 
ft  twrbor  np<Mi  thoaa  Uving  ts  Ita  Im- 
MiTiH>*«  vt^inUr  does  not  viouie  a  oonsticu- 


Kora.— ItaMtion,  genavl  ana  local,  n 


lib*  for 


Uzatlon  maj  be  either  KOnend  or  local;  bat, 
whether  {reoeral  or  looal.  It  most  be  for  a  pnbUe 
porpose  and  not  a  mere  inlvate  pnrpose.  HoBean 
V,  Chandler,  B  B^A.  SU;  AMor  v.  Hew  York.  T 
JonesAB.UO;  People  v.  Brookl7n,iK.T.41B;  Peo- 
ple V.  Salem  Twp.  Board,  »  Ulcb.  iO;  1  Deny. 
3hza.ll. 

Hanldpal  oorporatlona,  other  than  olttes,  towns 
and  vUia^es,  may  be  veatisd  with  powers  to  laam 
and  ooUeot  taice  for  corporate  purpcsea,  but  suoh 
taxes  must  be  uniform  ss  W  persons  and  propertr 
Within  the  dMriot  tnealed.  Updike  v.  Vrls-ht,  SI 
Hi.  U:  Board  of  Blreolors  v.  Houston,  Tl  BI.  BIK 
Harvard  V.  St.  Oalr  A  U.  L.  ft  P.  Braloaee  Co.  SI  HI. 
DO;  People  v.  Salomoo,  H  BL  tt;  Oece  v.  Qraham, 
n  UL  lU:  Heeeler  v.  DiBlna«B  Oomn.  G8 IIL  IOC. 

Tbe  fsentlal  reqolrite  of  all  tazatloo  la  that  It  be 
tot  pubUo  purposes,  whether  the  penattr  be  pay- 
able to  the  State  or  to  individuals.  The  purpose 
mtm  be  pnbUo.  SlUbee  v,  Siookle.  U  Htch.  UU 
Soammon  v.  Chicago,  U  BI.  SOB;  Wauwaton  v. 
Suoron,  tt  WlaSTl;  HansoD  v.  Vernon,  £7  Iowa. 
41;  iiharplea  v.  PbUadetpbla,  a  Pa.  US;  CurUs  v. 
WUpple,  £1  Wis.  SMh  WUlUms  v.  Newfane  School 
DM.  No.  a,  8J  Yt.  m;  Louisville  ft  N.  B.  Co.  v. 
Davidson  County  Ct.  1  Sneed.  SeS;  Freeland  v.  Qas- 
Unga,  ID  AUeu.  B!».  Hammett  v.  Philadelphia,  « 
Pa.  ISE:  Allen  v.  Jtj,  SO  Ms.  ISl. 

A  Btata  purpose  must  be  aooompllsbed  by  Mate 
taxation,  a  county  purpon  t^  oonnty  taxation, 
and  a  puUIo  purpose  for  any  Inferior  diitrlot  bj 
13  L.  R,  A. 


taxation  of  loeh  dlsMot   Ooolay,  Taxn.  Sd  ed.  in. 

A  corporate  purpose  b  a  purpcae  nece«ary  or 
proper  to  carry  mto  effect  the  object  ol  the  crea- 
tion of  the  corporate  body.  Chicago,  D.  k  V.B, 
Co.  V.  Smith,  as  ni.  StSs  Uvlnsston  County  v.  Dar* 
Ungton.  M  U.  8.  UT.  SA  L.  ed.  IDIS. 

A  pubilorovem  mental  nae  or  purpose  Is  essenEJal 
to  the  VBllditr  ot  a  tax,  Parkenburg  v.  Brown, 
101  U.  B.  4ST,  21 L.  ed.  138;  1  DMty.  TaXO.  U. 

SfuoHtv  and  unlformtty  of  toxoKon. 

"Bie  provision  of  the  State  Constitution  requlrloi 
equality  and  nnlfonnlty  In  taxation  Is  not  a  re- 
striction on  the  abeoluta  power  of  taxation,  but 
afferts  only  the  mode  of  Ita  eierdae.  Beals  v, 
Aniadui  County.  BB  Cal.  tBi. 

A  tax  Is  not  uneooMltutlonal  when  It  Is  equal 
andunlform  thtouahoutthetaxlngdlatrlet.  Bast 
Portland  v.  Hullnomah  County,  0  Or.  SL 

That  the  rule  of  taxation  sbiiil  be  uniform,  meena 
that  the  ooune  or  mode  in  levyina  or  laying  taxes 
■hall  be  uniform:  that  eaoh  step  taken,  the  valua- 
tion end  the  rate,  must  be  uniform.  New  Orleans 
v.  Davidson,  SO  I«.  Ann.  ttk  Weeks  V.  Milwaukee, 
10  Wis.  US:  Enowlton  v.  Bock  County  Supra,  i 
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Local  taxation  must  be  for  a  local  is  wdl  as  a 
publio  purpose.  See  1  Deaty,  Taxn.  I B:  Mlohols  v. 
Bridtrepott,  ST  Conn.  UB;  Wllllama  v,  cammaok,  BT 


e  also  15  L.  R.  A.  42;  28  L.  R,  A.  110. 


Ousoir  Bvraaa  Ooubt. 


Jm.1, 


.    aqiMd  sod  nnif orm.  ■Ithongh  ths  a 


(Strahon,  Ob.  J.,  ditMnltJ 
(Juir  8,  lanj 

APPEAli  br  complalnuit  from  «  decree  of 
the  Circuit  Court  for  Hnltnomab  Oonotr 
Id  fayotof  defendants  in  a  luit  brooKlit  to  teit 
the  vaHdltj  of  an  Act  creattng  delendant  a 
muDldpal  oorporation.     Affirtrud, 

The  case  snmdeDtlr  appean  in  the  opliik»>. 

Me»m.  OcklpK  Baliluc»r,  KaJloTT-  * 
SluoB  for  appellant. 

Mr.  Ellis  O.  Hng'lMs,  for  reapondenta: 

The  meaning  <rf  "mnolclpal"  li,  Id  Ic^ 


Worcester,  Diet.;  Webster,  Diet.;  Burrill, 
Law  DtcE. ;  BouTl«r,  Law  Diet 
Kent  does  not  even  use  the  word  "atantd- 

K1"  In  hla  divirion  of  corporations  into  claisce, 
t  be  does  oae  the   word   "  public  *  as  Its 
equlTBlent,  which  It  in  tact  is. 


Bmw,  J..  dellreKd  tlie  opbitoii  irf  the  couitt 
This  suit  iDTolvee  the  conatltnllonalltjof  •■ 
Act  of  the  LeKislallTe  AsaemU;  <rf  tb&  Stata 
entitled  "  An  Act  to  Establish  and  Incorporata 
the  Pott  of  Portlsnd,  and  to  ProTide  for  tba 
Imptorement  of  tbe  WUlamelte  and  Columbia 
BlTeia  In  said  Port  and  between  Said  Port  and 
the  Sea."  Uws  lesi,  p.  7S1.  TbU  Act.  In 
temti,  creates  a  separate  distrtct,  with  defined 
boundaries,  which  embraces  aubsianilallv  wbat 
was  at  tbe  time  of  the  pa«MM  the  Cities  of 
Fortlnod,  EaftPortland,  and  Alblna,  and  now 
the  Qty of  Portland,  lobekoownaathe  "Port 
of  Portland,"  and  Oie  InbaWla&U  thereof  are 
conallialed  and  dedaied  to  be  a  oorporaUoD  br 
the  name  and  style  of  tin  "FortofTtntland, 
and  aa  each  to  hare  perpetual  soccearion,  aod 
b;  Mid  name  to  exercte  and  oarrj  out  all  tha 
corporate  powers  and  objecla  bj  aald  Act  con- 
ferred ana  dedared,  make  all  contract^  btdd, 
receJTe,  and  dispose  of  real  and  petsoaal  prop- 
erty, such  as  may  be  necessary,  requUte,  or 
ODDvenieDt  la  carrying  out  tbe  objects  <rf  said 
conKtration,  as  therein  set  out  aod  expressed, 
and  sue  and  be  sued,  plead  and  be  lm|deaded, 
in  all  actions,  suits,  and  proceedings  brouebt 
by  or  against  It.  By  said  Act  it  it  declared  tut 
the  object,  purpose,  and  occupation  of  such 


ooal  dletrtot  for  snch  ImproTemenla  Is  ocmitlta- 
tlonal.  DaUr  t.  Bwope.  e  Wis.  M;  WllUami  t. 
OBinmBok,niClH.Me. 

Wbere  toodi  are  Improved  b7  lefrUatlve  aoUon, 
on  tbe  snmnd  ot  publlo  utilltr,  the  oost  of  niob 
Improrements  may,  to  a  certain  desree,  be  Imposed 
on  tbe  parties  who,  in  oonBeguenoe  of  ownlnjr  tbe 
lands  In  (he  vlolnl^.  reoelre  a  peculiar  sdvantase. 
Banaoom  t.  Omeba,  11  Efeb.  EIT;  Tide- Water  Co.  t. 
Ooflter,  IB  H.  J.  Bq.  SiT. 

A  statute  delesatlTiB  power  to  charge  the  prop- 
«rtr  of  Indlrlduala  with  the  ezpeosee  of  local  Im- 
proTementa  muit  be  Btrlotly  pursued,  and  anr 
subetanUal  departure  win  vitiate  the  prooeedluga. 
Hemtt  v.  Fortoheater,  Tl  N.  T.  309. 

The  LCRlalalure  mar  provide  for  tha  oonitruo- 
Uon  of  a  free  brld|ra  over  a  river,  and  require  the 
expense  to  be  borne  by  taxation  of  the  oltr  Into 
wbloh  tt  leads.  Pblladelphla  v.  neid,  U  Fa.  SMl 
oltlnB  Thomas  v.  Leland,  U  Wend,  tk  Norwlob  v, 
BamipelilM  Oountr  Oomis.  IS  plok.  at;  Hlnsluun  ft 
q.  Bridge  *  Tiunp.  Corp.  v.  Norf<dk  Oonntr,  S 
Allen,  9S8;  Board  of  Wardens  of  Port  ot  Fhila.  v. 
FUladelpUa, «  Pa.  a». 

aiimfetpal  toiEcitlon  for  loeol  pmwMl^ 

A  town,  under  Ita  ireneral  autbortl?  to  vote  taxes 
tor  township  purpoitea,  cannot  raise  money  for 
pnbllo  Improvements  outside  fts  territorial  llmtts 
(Kile;  V.  Bocbeeter.  S  N.  T.  SI;  Denton  v.  Jackaon, 
t  Johns.  Cfa.  »aa,  1  L.  ed.  UO:  North  Hempstead  v. 
Hempstead.  S  Wend.  U6|;  but  a  town,  It  autharbed 
BpeolaUy  br  the  Legislature,  mar  do  so  on  the 
ground  of  ppeclal  local  beneSls.  Talbot  Couetr 
Comn.  T.  Queen  Anne  Cauntr  Comrs.  SO  Hd.  Ufi, 
Bee  HBl»r  t.  People,  U  TU.  GO;  Wright  v.  People. 
87  JU.  DO:  Concord  v.  Boecswen,  IT  N.  H.  US,  oiled 
In  Cooler,  Tain.  Sd  ed.  1S8. 

So  It  Is  oompetent  br  iBffteladon  to  provide  a 
speotal  water  prednot  In  a  (itj  for  waterworks, 
and  levr  a  tax  wlttiln  the  mme.  Brown  v.  Con- 
cord, K  N.  H,  am. 

Bo  It  may  be  authorized  Co  construct  gta  worhs 
for  publlo  purposes.  Western  8av.  Fund  8oe.  v, 
Philadelphia,  SI  Pa.  ITS,  IBS. 

Or  It  mar  be  required  to  oontcaet  for  corporate 
neoetsltlea  with  private  corporations  or  penons. 
Nelson  V.  I«  Porte,  83  Ind.  !S8. 
18  L.  B.  A. 


Tl>e  oonatitutlonal  proTltlan  inhRdttng  the  luoor- 
porattoa  ta  towns  and  Tillages  br  aiiedal  oharter 
-     — '-irenoe  to  qnaal  muntel|ial  oorporatlima. 
Oomstook.  WVIs.  tML 


1  "autborltr"  in 
r''and"obU8atlOB."    Alle- 
V.  Aiiag»ny  OountT, »  Hdi 


As  dlstlact  from  Its  power  of  local  ai 


tbe  Leglalature  mar  create  special  taxing  dlatrlct^ 
which  mar  Include  one  or  more  snbdlvislonB  of  ttie 
Btate  or  parta  of  snob  subdlvWoni  without  making 
such  distitots  oonespond  with  thelt  territorial 
UmitB.  1  Deatr.  Taxn.  I  BB, 

It  bss  power  lo  impose  a  tax  <m  suoh  ioeal  dis- 
trict fiM'  the  eonstniodoa  <d  looal  Improvements, 
and  to  levTsiaeasnients  for  benefits  oonfarred;  but 
this  power  Is  In  some  Btstea  subject  to  the  Umlia- 
tlon  that  local  burdems  cannot  tie  Imposed  wlttaont 
the  consent  of  tbe  iBxparers  to  be  aSeoted  ttieie. 
br.    Td.l«a. 

Worlu  of  publlo  Improvement  which  mar  be  an 
advantage  to  the  whole  State,  as  a  oanal,  mar  be 
oonstruoied  at  the  expense  ot  the  looal  district 
wbere  It  was  Ukeir  to  confer  looal  benefits  on 
the  looalltr  rpedally  taxed.  Thomas  v.  Ltiand,  M 
Wend.BS;  Bevenue  Oonus.  v.  State,  Ifi  Ala.  VS. 

The  Interest  ot  the  district  must  be  the  Ime  lest, 
whether  an  obleot  Is  or  Is  not  a  proper  object  of 
dtstrioi  taxation,  aa  In  the  oese  of  the  caeotlon  ot 
eltr  waterworka.    Qoddin  v.  D;ump,  •  Leigh.  ISL 

Sevraal  towns  mar  for  a  common  pnrpoae  ba 
united  into  a  dngle  disttict,  and  oommlsBlonera  of 
tbe  district  mar  be  invested  Willi  taxing  powers  tor 
dlsbrlot  purpoees.  Feopie  v.  Salomon,  Gl  HL  ITi 
West  Chicago  Park  Oonua.  r.  Western  U.  TeMs, 
Co.  108  HL  38. 

Local  taxes  mar  be  levied  on  dllterent  aratema  In 
different  districts,  even  witen  they  are  tor  tbe  tien- 
eflt  of  the  whole  Btate.  People  v.  Central  Pac.  R. 
Oo.  tt  CaLBBS:  Bright  v.  llcCulloug^b.n  Ind.a4 
Herrlok  v.  Amberat,  U  Allen.  WO:  Alleganr  Co.  P. 
.  a.  Comrs.  V.  Alleganr  Countr,  M)  Hd.  tfil. 
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Cook  t.  Pobt  <ar  Pobtlaxd. 


<orporalioD  ihBll  be  to  lo  Improve  the  Win*- 
nem  BlTer  M  the  Oltlea  ol  Ponbod,  But 
Portiand,  and  Alblna,  and  tbe  wnUmette  and 
KMiimbU  RlTen  betweeo  uiddttei  and  tbe  Ma, 
«■  that  there  shall  be  made  and  permuientlj 
aulntalned  therdn  a  eUp  channel  ot  good 
■KoA  cofBdent  width,  and  havlnr  •  depth  at  all 

KDta  at  mean  low  <raler,  both  ai  aaid  dtlea  and 
ween  aaM  cttlea  and  the  aea,  of  notleM  Iban 
Iwen^'five  feet  So  f ar  a«  le  twceeaatr,  lequl- 
«tte,  (vomiTenieBttocsrTToattbenidot^ect, 
"this  corporation  U  given  full  control  over  said 
dvera  at  and  between  aald  dtles  and  the  wb,  ao 
hr  and  to  tbe  full  exteot  that  tbti  Slate  can 
STaat  Ibe  nme,  and  in  carrying  on  Bald  work 
u  clven  tbe  lame  power  of  eminent  domain  as 
-exttt*  under  tbe  law*  ot  tbia  State  In  faror  of 
■corporations  organized  for  tbe  construction  and 
-operation  of  nttlroads.  For  the  purpose  of 
fnovldlog  tonds  necessur  tot  >n«i  improve- 
ment  said  corpontion  ts  antboriied  from  time 
■to  tinte  to  borrow  money  in  such  sums  as  may 
be  found  necesaair,  not  exceeding  tbe  ram  of 
9000,000,  and  to  linie  iU  promltKiy  notes  or 
■bond*  tberefor;  and  Is  given  power  to  assess, 
levv,  and  collect  taxes  upon  all  property,  real 
«nd  persona],  within  Its  boundaries,  and  which. 
Is  by  law  taxable  for  slate  and  oonntv  purposes, 
not  exceeding  the  rate  thernn  provided.  The 
power  and  authority  (riven  to  uie  corpomtioo, 
the  Fort  of  Portland,la  vetted  in  and  to  be  ex- 
-erdsed  by  a  board  of  cammtarionert  named 
ttierein,  and  thdr  successors  in  office^  cboseo 
•as  In  said  Act  provided,  wbo  shi^l  eerre  wlth- 
oat  salary  or  coinpensatitm,  except  for  actual 
■expenses  incurred  by  any  commissloiien  whUe 
«nmced  in  tbe  actual  work  of  the  corporation. 
At  the  outset  it  It  well  to  observe  that  every 
■ooort  approaches  with  hedtancy  the  queallon 
-of  declaring  a  law  uneonatitntional,  and  never 
eierla  lis  powet  so  to  do  while  doubt  exists. 
Every  iDtecdment  must  be  given  in  favor  of  its 
Talidity.  As  wa*  mW  by  Lord.  J.,  la  Clin«  v. 
Oretmeeod,  10  Or.  !M1:    "Before  a  statute  is 


pable,  and  free  from  doubt  Every  intend- 
inent  most  be  given  In  favor  of  its  constitu- 
'tiooaltty.    Able  and  learned  judseshave,  with 


-•hall  Id  United  Stale*  v.  Ptttrt,  0  U.  S. 
■Cranch,  138,  »  L.  ed.  B7;  Chiif  JutKetYtiiina 
In  KtndaU  v.  Kirtgitim.  S  Mass.  SS4;  Okitf 
Jvitiee  Tllgbman  In  Farmen  A  M.  Bank  v. 
Bmith,  8  Sere.  A  K.  72;  CM^Jiiitia  Shaw  in 
ifontieh  V,  Bampthin  Countg  Comn.  18  Pick. 
-01,  and  Ohi^  JvtUee  Savage  in  Bx  parte 
MeOMum,  1  Cow.  064, — have  with  one  voice 
■declared  that  It  1b  not  on  slight  Implication  sod 
vague  conjecture  tbat  tbe  Le^slaiure  Is  to  be 
pronounced  to  bave  traasceoaed  its  powers, 
-and  its  acts  be  coDsldered  void.  The  opposi- 
tion between  the  Constitniion  and  the  law 
should  be  such  tbat  tbe  people  feel  a  clear  and 
■Mrong  conviction  of  their  incompatibility  with 
•each other."  Keeplttgthese  viewtinmiod,  we 
nooeed  to  tbe  examination  of  tbe  question 
Defore  «.  It  is  first  oontmded  by  plaintlB  tbat 
tbe  Act  incorporating  the  defendant,  tbe  Port 
Ot  Portland,  unpugnaut  to  section  8  of  article 
II  ot  tbe  Constttntion,  which  provides  that 
""corporations  may  be  formed  under  general 
ItL-RA. 


laws,  but  shall  not  be  orealed  by  ipadallaws, 
except  for  munidpal  purpoeea.  Under  this 
tecUoD  there  can  be  but  one  question:  What 
Isa  corporation  created  for  munidpal  purpoaeet 
No  oorporation  can  be  meoted  by  spedtl  Act 
except  for  munidpal  porpoees,  but  there  is  no 
limitation  on  tbe  creatioD  ot  oorporations  for 
munidpal  pnrpoaas  by  special  Act.  Any  cor- 
poration tor  manldpu  puipoeet  may  therefore 
be  tiiut  created.  If,  tben.  uie  Port  of  Portland 
isaccvporatlen  created  for  munidpal  pamoeet. 


tntlon.  Tbe  word  "  municipal "  it  defined  1^ 
tbe  lexicograpbert  as  belonging  to  a  dty,  town, 
or  place;  uvlog  tbe  right  in  local  government; 
belonging  to  or  affecting  a  particular  State  or 


to  a  d7,  but  liasa  more  ezlemdve  meaning,  and 
is  In  legal  effect  fbe  same  as  pttbllc  or  covru- 
mental.asdlstingulsbedfroDi private.  Buriill, 
Diet  title  MviMpai.  Thus  we  call  municipal 
law  not  the  law  of  a  dty  only,  but  the  law  of 
tbe  State.  1  Bl.  Com.  U.  Munidpal  Is  used 
in  oontradistlnctioD  to  International.  Thus  we 
tay  sn  offenM  against  the  law  of  nations  Is  an 
international  weose,  but  one  committed 
against  a  particular  State  or  a^Mrate  commn- 
tdtT  la  a  municipal  offense.  And  so  are  mu- 
nidpal atlalte  pnbllo  affaln,  and  munidpal 
purposes  are  puolio  or  governmental  purpoau, 
at  contradietingnlshed  from  private  purposes. 
A  corporation,  therefore,  cieeted  f  ot  munidpal 
purpotea.  Is  a  oorporation  created  for  public  or 
governmental  puiposes,  with  political  powers 
to  be  exercised  tor  the  public  good  in  the  ad- 
ministration of  dvil  government,  whose  mem- 
bers are  citizens,  not  stockholders;  an  instrj- 
ment  of  the  government  with  certain  delegnted 


corpwadon,  ta  perhaps  tbe  bifcbnt  type  ol  _ 
corporation  created  for  municipal  purposes, 
becaose  it  is  a  miniature  f^vernmeDt,  having 
legislative,  executive,  and  judidal  powers;  but 
there  Is  another  dast  of  corporations,  sucb  as 
couniiei,  school  districts,  road  districts,  etc., 
which,  though  vsTving  in  appltcaiion  and  pe- 
collai  features  are  out  so  many  agendes  or  in- 
strnmenlallUea  of  the  State  to  promote  tbe  con- 
venience of  the  public  at  latKC,  and  are,  in  the 
broadeet  use  of  the  term,  tor  munidpal  pur- 
poses. It  would  be  a  narrow  and  unwarranted 
oonstmcilon  of  the  language  lo  say  that  "  mu- 
nidpal purpuaee"  means  only  dty,  town,  or 
village  purposes.  Tbe  Constitution  ot  this 
State  evidently  contemplates  tbe  creation  ot 
counties  under  Ihedlrect  supervision  of  and  by 
spedal  Act  of  the  LeglslatuTe,  yet  no  direct 
power  is  given  to  create  Ibem,  and  tbe  section 
under  consideration  contains  a  direct  prohibi- 
tion against  doing  so,  ucless  the  word  "  mu- 
nidpal" covers  this  class  of  corporations.  We 
tbns  pensive  that  Ihe  word  "munidpal"  not 
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(0  incotporaled  cities  or  towni.  and  "municipal 
purpoMi,"  are  not  btho acinous.  The  laiter 
embrace,  by  the  common  speech  of  men  before 
And  dnce  Lbe  daja  of  BlackstoDe,  state  or  na- 
tloQal  purposes.  And  tberefore,  while  cities, 
tonus,  and  villages  ue  for  municipal  puipoaea, 
there  are  also  oUier  corporations  for  muDiclpal 
purposes  that  are  not  of  Ibat  clua.  It  wa*  In 
tbe  broader  and  more  Keneial  sense  of  tbe  term 
Ibatthe  words  "munlupal  purposes"  were  used 
in  the  Constitution  of  this  Bute.  Tbto  is  erl- 
dent  from  section  9  of  the  same  article  of  tbe 
CoDstitutloD,  wherein  It  is  provided  tbaX  no 
conntj,  dlj,  town,  or  other  municipal  corpo- 
ration, by  a  vote  of  Its  cltiEeas  or  otberwise, 
shall  tKoome  a  stockholder  in  anj  lolirt  Hock 
company,  corporation,  etc.  Here  Is  a  dfrect 
faiterpreiatioo  from  the  Constitution  Itself.     A. 


words,  "or  other  municipal  corporations, 
would  be  without  meanlDg.  Cle»nj  a  corpo- 
ration for  municipal  purpooes  is  oae  composed 
of  citlzeiu,  OS  disuD^ished  fromstocUuMden; 
a  public,  as  distinj^sbed  from  a  prlT&te,  cor- 
poration. 

In  Ourrj/T.  Sioua  Citg DiH.  7Vp.,e2Iowa, 
104,  It  is  said:  "The  word  ' munldpal,'  as 
originally  used,  in  Iti  strictoeai  applied  to  cities 
only.  But  tbe  word  now  has  a  much  more  ex- 
tended meaning,  and,  when  applied  to  corpo- 
rations, tbe  words 'political.'  'municipal.' and 
'pobti<r  are  naed  Interchangeably."  In  Barton 
T.  MabOe  Sehoot  Oomn..  48Ala.  598,  an  Actbad 
been  passed  which  repealed  all  prior  laws  upon 
the  subjectoftazadon  except  tboee  created  for 
municipal  purposes,  and  It  was  held  (hat  these 
are  not  words  of  technlol  import,  and  should 


on  a  pablic  free 
Its  support, 

In  Aop^  T.  Saiemon,  Gl  111.  87,  under  an 
Act  of  tbe  Legislature  providing  for  the  loca- 
tion and  maintenance  of  a  park  for  the  towns 
of  South  Chicago,  Hyde  Park,  and  Lake, 
those  lowDS  were  erected  into  a  park  district; 
and  tbe  peo^  of  the  towns  sSected  b^  the 
Act  bavtng  by  a  vote  accepted  its  provisions, 
tbe  board  of  park  commissioners  thereby  creat- 
ed, and  appointed  by  tbe  governor,  to  whom 
was  committed  the  entire  control  of  tbe  park, 
was  held  to  bea  municipal  corporation, in  whom 
H  was  competent  for  the  Legislature  to  vest 
the  power  to  assess  and  collect  laiea  within  tbe 
park  district  so  created  for  tbe  special  corpo- 
rate purpose  of  its  creation,  and  this  was  under 
a  constitutional  provision  similar  lo  ours.  Mr. 
Ckiff  Juttice  Breese,  on  page  52,  ssye:  "One 
of  the  counsel  for  respondeot  asks:  Of  what 
character  is  tbe  corporation  thus  endowed 
with  extraordinary,  unheard  of,  and  unknown 
powers  and  privileges,  and,  after  defining  (be 
several  klnda  of  corporations,  be  asks:  To 
which  of  these  divisions  of  public  cor  pom  t  ions 
does  the  South  Park  Commissioners  belong? 
The  answer  is  ready  and  obvious.  By  the  vote 
of  tbe  people  within  the  jurisdiction  of  their 
action  they  became  a  corporate  anlhority, 
quasi  municipal;  the  object  of  their  creation 
being  of  a  municipal  character,  and  of  that 
alone.     They  became  a  public  municipal  cor- 

K ration."     8o  in  Pfo^  v.  Behoat  l\vttee«,  78 
.  136,  Mr,  Jtutiee  Walker,  in  treating  of  tbe 
18  L.  R.  A. 


power  and  authority  of  school  townships  an. 
der  the  Constitution  of  that  Sute  to  subKrib» 
for  tbe  capital  stock  of  railway  companieiL 
says:  "These  school  townahtpa  were  cteateii 
and  are  continued  for  sdiool  purposes  alone, 
and  not  for  miintdpol  porpoflee.  Tbey  aro 
only  intended  to  establisli  schools,  and  ]oiit» 
and  manage  schocd  funds  of  the  towutblp,  uHft 
pay  the  teacbera  ot  Kho<da  taught  In  tbeir  ju- 
risdiciion  Thii  wae  the  purpose  of  tbeir  or* 
fcanization.  Tbey  were  not  created  to  exer- 
cise any  of  the  functions  of  government,  and 
brace  are  not  munidpa)  in  tbeir  nature  or  pur- 
pose; nor  are  they  provided  with  the  offlc«i» 
or  the  power  to  excwclae  the  functlou  of  goT- 
emment."  TbeleMof  a  corporation  for  miv 
nlclpal  purpoaes,  adopted  by  the  court,  seem* 
to  have  iMen  the  il^t  or  power  to  exercls» 
some  of  the  funcUcws  of  government,  and  thia- 
we  apprehend  1*  tbe  true  teat  In  the  case  of 
f^taU  V.  Leghtfftpea,  64  Uo.  4S8,  cited  and  re- 
lied on  by  oonnael  for  plaluUfl,  the  aaiiia 
t«lndpk  Is  cleaiiy  recogDlsed,  under  a  constl- 
tnltonal  provision  rimilar  lo  ours.  In  tbe  flist 
opinion  there  is  a  tendency  to  hold  that  noth- 
ing but  a  dty,  or  eome  corporation  connected 
therewith,  and  instituted  tor  tbe  purpose  of 
carrying  out  some  of  the  known  objects  of  the- 


lion  tor  a  rehearing, ^fierdtlng  the  provisions, 
of  the  Constitution,  this  language  is  used; 
"From  them  prDvieiona  it  la  manifest  that  the- 
L^islature  Is  prohibited  fnmi  creating  anv 
sort  of  corporation  by  spcdal  Act  except  sucn 


ity,  such  as  a  city  or  town,  created  eipieFsly 
for  Incat  self-fnivernment,  with  delegated  leg- 
islative powers;  or  it  may  be  a  subdivision  of 
the  State  for  govemmenta)  purposes,  such  as  a. 
county,  a  school  or  road  disixict.  etc  These 
subdivisions  are  sometimes  called  'quasi  cor- 
porations,' but  they  are  nevertheless  corpora- 
lions  within  the  meaning  of  the  Constilnlioo. 
It  was  tberefore  eminently  proper  in  framlng- 
the  Constitution  that  there  should  be  no  ex- 
press or  implied  piohibition  against  creating 
such  subdivisions  or  qiiaBi  corporstioni  for 
municipal  purposes.  The  phrase  "municipal 
purposes"  was  intended  to  embrace  some  of 
the  functions  of  ^vernment,  local  or  generalL 
and  no  corporation,  not  ezclualvely  desfgned 
for  this  end,  can  be  properly  denominaied  & 
corporation  for  municipal  purposes."  And 
again:  "The  aim  of  tbe  Constitution  wa.*  to- 
prevent  tbe  creation  of  corporations  by  special 
legislation,  except  for  a  particular  purpose.  In 
framing  tbia  prohibition  it  was  necessary  to  ex- 
clude the  idea  that  quasi  corporations  or  sub- 
divisions of  the  State  for  municipal  purposM 
were  to  be  embraced  among  the  inhibited  Acta 
of  the  Legislature.  No  language  could  have 
expressed  this  more  clearly  than  the  phraae- 
'except  for  niuniciiml  purposes,'  as  used  is  tlM- 
Constituclon."  We  have  not  overlooked  ttia 
cases  of  Laie  v.  MajiwiUe,  S  Cal.  314,  and 
San  Frajteitoa  v.  Spring  VaUtj/  Water  Workt, 
48  Cal.  408,  cited  by  counsel  for  plaintiff,  but 
we  do  not  think  tbey  conflict  with  tbe  doctrine 
we  are  attempting  to  announce.  In  the  form- 
er the  court  held  that  a  private  corporation, 
organized  to  run  steamboals,  with  one  (A  il» 
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tennlnt  Id  the  Oltr  of  Uarjaville,  was  not  > 
corpontiOD  cre&t«a  f(»  mnaldpal  porpoae*,  k> 
that  the  Leftiilature  oonld  auttaorira  tlw  dty  to 
Mbacrfbe  for  tu  Mock:  ud  in  Uw  latter  tt  wm 
beld  that  the  LeEblatare  could  not  confer  on  « 
private  coiporalloa  by  special  Act  the  right  w 
duty  to  ■upply  the  Citj  of  Ban  Frandaoo  with 
water.  The  pnrpoaet  and  powen  of  the  Port 
vt  Poitlaod  are  all  puUlc,  political  or  gorem- 
mentaL  It  poMcsKa  none  of  the  featura  of  a 
private  corporation.  Then  lino  itoek  lo  be 
■ubwrlbed.  Its  meuiben  an  cltizena.  Dot 
■tockholden.  There  la  no  acceptance  oecei- 
■•17,  and  its  powers  and  very  existence  are  at 
the  will  of  the  Lesielalure.  The  sole  object 
of  the  corporation  is  to  ao  ImfKOre  Ibe  WClla- 
melteaod  Columbia  lUrers  at  the  City  of  Port- 
land, and  between  (bat  point  aod  the  sea,  as  to 
creau  and  maintain  a  ship  channel  of  a  speci- 
fied depth;  andfortblspnrpoMltlSKlTenfulI 
power  over  theee  riTers,  so  far  as  the  Stale  can 
grant  the  same.  There  Is  no  power  to  lake 
tolls.  Of  make  profit  of  any  kind.  No  prlTaie 
hitereats  of  aay  kind  are  granted  or  acquired. 
The  highway  to  be  created  or  Improved  be- 
lonn  to  the  public,  and  Is  open  to  the  whole 
public,  to  be  used  at  will,  and  with  such 
means  of  uaTigatlon  as  taste,  pleasure,  or  con- 
venlence  may  dictate.  No  one  questions  that 
the  establishment  and  Impronmeot  of  ht^ 
ways  and  tbe  opening  facDitiea  for  access  to 
market  are  within  the  goremmenul  powers  of 
eveij  Blate  or  nation,  and  that,  among  the 
moat  Important  of  (heee  bigtiways,  are  to  be 
claseed  navigable  livers.  Tbese  thlogi  are 
neoesnrtly  done  by  law.  The  State  may  di- 
rectly levy  taxes  to  Improve  such  highways,  or 
it  may  sipportlon  and  impose  the  duw,  or  con- 
fer the  power  of  assuming  It,  upon  toe  munic- 
ipal divisions  of  the  Bute,  or  create  a  munici- 
pal division  locally  benefited  for  that  express 
purpose.  These  municipal  corporations  or  di- 
visions exist  only  for  the  convenient  adminis- 
tration of  the  govemment.  Sudi  organlza- 
tioos  are  instruments  of  the  Stale  to  carry  out 
Its  will.  Wben  tbe^  are  authorized  to  levy  a 
lax  or  apprm)rlate  Its  proceeds,  the  State  is 


only  of  this  State,  bat  largely  of  the  entire 
DonhwesU  The  ooly  powers  conferred  upon 
the  Port  of  Portland,  except  the  necessary  In- 
cldenlal  powers  of  holding  the  properly  and 
making  the  cmtiracta  necessary  to  carrv  out  the 
main  purpow,  are  the  control  and  Improve- 


Portland,  and  the  commlssioDerawbo  exercise 
its  powers,  are  nothing  more  than  the  ajtents 
of  Uie  State,  delegated  to  exercise  one  of  lis 
highest  pierogallvefl — the  taxing  power— in 
carryiuK  out  one  of  Its  best  known  and  reco«;- 
nized  objecia  and  roost  important  duties — the 
Improvement  of  a  great  and  Important  public 
highway. 

It  is  also  contended  that  this  Act  Is  nncon- 
slitutlonal  as  being  in  violation  of  section  82, 
an.  1,  of  the  Constitution,  providing  that  "all 
taxation  shall  be  equal  and  uniform,"     Conn- 


Ity,  when  levied  for  local  purposes,  if  It  ti 
equal  and  uniform  thronchout  the  taxing  dis- 
trict: but  his  contenttoD  -m  that,  to  authorize 
the  Lecislatun  to  lay  a  tax  upon  one  district 
or  ■obalvislon  of  theBtate  alone,  the  purpose 
for  which  It  Is  laid  most  not  only  be  public, 
but,  as  Kguds  the  people  of  lucb  district  or 
anbdivirion.  It  must  also  be  local  This  fa  ad- 
mitted by  counsel  for  raapondent  to  be  the  cor* 
rectrale,  but  he  contenda-Huid,  wethiDk,COT- 
reel^ — that  the  power  of  tazatitHi  here  under 
consideration  Is  not  subject  to  objection  under 
thU  rule.  It  is  a  fact  of  which  this  court  wHI 
take  Judicial  knowledge,  that  the  Port  of 
Portland,  a  district  which  fa  now  the  City  of 
Portland,  fa  the  commercial  metropolis  of  the 
State  of  Oregpn,  If  not  of  the  whole  Paclfle 
northwest  Itfa  the  center  of  trade  and  com- 
merce for  a  vast  section  of  country,  simpiv  be- 
becante  here  the  commerce  of  land  and  ae« 
meet,  and  through  thfa  city  the  oountry  trade* 
with  the  worid  at  large.    It  holds  commnnl- 


and  can  only  retain  ita  commerolal  supremacy 
bv  the  maintenance  Id  tbeae  riven  of  a  ship 
channel  of  suflldent  depth  to  e&able  the  largett 
■ea-going  vessefa  to  find  ancbofaxe  at  its 
wharves.  Ila  present  prosperity  fa  due  to  the 
tact  that  it  fa  a  center  of  trade  snd  commerce, 
which  it  would  not  be  were  these  rivers  closed, 
and  which  in  all  probablll^  It  will  notjremain 
if  the  Improvement  coulemplaied  fa  not  mads. 
It  fa  not  aumuoded  t^  any  tettlle  farming 
districts,  rich  mines,  or  vast  forests,  to  make 
it  a  local  center,  bat  depends  entirely  upon  Ite 
trade  and  commerce.  Connsel  has  well  said; 
"That  the  maintenance  of  this  great  commer- 
cial center  at  this  point  fa  of  advantage  to  the 
whole  State  fa  witnessed  by  the  fact  that  It 


does  its  business  here.  That  anything  that  will 
cheapen  the  haudlinK  of  what  the  comitn'  ex- 
ports and  imports  1^  be  a  benefit  to  all  fa  a 


self-evident  fact,  and  leaves  no  doubt  of  the 
public  interest  in  thfa  improvement.  But  the 
public  might  find  other  centers  of  trade,  or 
channels  of  export  and  Import,  presumably  not 
so  advantageous,  or  It  would  now  use  inem 
but  still  capable  of  use  at  need.  But  the  cen- 
ter of  trade  and  commerce,  the  Port  of  Port- 
land, cannot  ko  elsewhere.  It  must  live  or 
die  here.  In  l£e  puldic  the  Interest  fa  general, 
— the  improvement  and  maintenance  01  an  ad- 
vaotageouB  channel  of  trade.  To  the  metro- 
poltian  district,  center  of  trade  and  commerce, 
city,  dlles,  or  what  you  will,  embraced  in  the 
Port  of  Portland,  the  interest  Is  one  of  life  and 
death."  The  people  of  the  Port  of  Portland, 
therefore,  will  reap  the  principal  l»neflt  from 
the  proposed  expenditure,  and  it  Is  not  uncon- 
Btituttonai  that  they  should  bear  the  burden. 
As  was  said  by  Mr.  Jvitiee  Strong  In  Chicago, 
B.  dO.  R.  Co.  V.  Olot  Oiunto.  88  D.  S.  Itt 
Wall.  676,  21  L.  ed.  S8I1  "Tbe  Legiststuro 
has  the  undoubted  power  to  apportion  a  public 
burden  among  all  tbe  taxpayers  of  ihe  Stale, 
or  among  those  of  a  particular  section,if,  in  Ita 
judgment,  Ibose  of  a  single  section  may  reap 
the  principal  benefit  from  a  proposed  eipendl- 
lure,  as  from  tbe  construction  ot  a  rtud,  a 
bridge,  an  almshouse,  or  a  hoapStal."  It  is  not 
unjust,  therefore  that  they  should  alone  bear 
tbe  burden.    Thfa  subject  has  so  often  been 


tn  Uounuso  SoFBUfB  OovRT,  Bbpt., 

dUciuMd,  and  the  priodplM  we  IkKTO  uHTted  I  nting  tbfl  Port  of  Porthnd  U  eoiwtltarloDil 
■0  thorooglily  vlitdioatad,  that  it  wenu  to  be  |  uid  YtM,  tai  tA§  iaeim  ef  (A«  entrt  MM 
oeedleK  to  ny  more,  or  even  to  refer  tt  targe  ffitiK  be  afflrmai. 
to  the  dedrions.  fltr»kui.  Ok.  J..  < 

It  foUowa,  Iberefcro,  that  the  Act  looorpo- ' 
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IB  Bwanliui  of  a  ooDKltntlonal  pn>- 
rialOQ  that  no  panoo  exoopt  a  quaUfled  elector 
■hall  t>B  eleoted  or  appointed  to  any  olrll  or  mlll- 
tai7  oDoaL 

(Biptember  li,  im.) 

APPLICATION  bj  Hai7  Stenberg  Thonuu 
for  sdmiMlm  to  the  bar.     QranUd. 

The  tacu  are  ilAled  Id  the  oplnloo. 

Mr.  J.  Wmw  Mill*,  for  petltloDer: 

Speakiog  of  women  aa  dqiuU  c)erka  of  coun- 
ty courts,  the  court  uld  In  Jtffrit*  t.  Harrinff- 
ton,  11  Colo.  194  (18d7):  "It  wai  not  the  In- 
tention to  declare  such  BTenuee  of  employment 
cioeed  to  women,  and,  untfl  some  clear  ezprea- 
■loD  to  that  effect  haa  been  made  by  constitu- 
tional or  legislative  provisloD,  the  courta  should 
not  declare  againit  (he  employment  of  women 
In  such  poelttoDs."  This  principle  is  equally 
apt,  on  this  occasion,  as  to  the  employment  of 
women  as  attorneyi;  snd  their  consequent  ad- 
mission to  Uie  bar. 

S»  Baa,  00  Oonn.  ISl,  47  Am.  Rep.  S3S; 
Shllt  T.  Boge,  64  CaL  28,  8S. 

HaD7  of  the  premises  for  tbe  atgumeota  upon 
wbicb  the  court  in  the  case  of  Si  Bradteell,  K 
III.  53S  (1888),  founded  their  detdalon  deuying 
her  application  for  admlssiOD  to  tbe  bar  are 
refuted  in  1  History  of  Woman  Suffrage, 

It  is  assumed  bj  the  Supreme  Coort  of  Illi- 
nois, and  this  assumpiton  Is  the  bulwark  of  all 
the  other  adverse  decisions  on  this  subject,  that 
there  was  no  precedent  at  common  law  for  the 
admlasloD  of  women  a>  attorneys. 

Blackstone  recounts  that  Anne,  Countees  of 
Pembroke,  held  the  office  of  sheriff  of  West- 
moreland, and  exercised  Its  duties  in  person. 
<See  Co.  Ltti.  p.  326.)    The  Scotch  sheriff  la 

fropeily  a  Judge,  and  by  the  Statute  20  Qeo. 
I.,  chap.  4G,  he  must  be  a  lawyer  of  three 
years'  standing. 

Eleanor,  Queen  of  Henry  m.  of  England,  in 
the  year  1253,  was  appointed  lady-keeper  of 
the  great  seal,  or  the  supreme  chancellor  of 


England,  and  sat  In  the  Avla  Rigia,  or  Uag^a 

Queen  Elizabeth  held  the  great  seal  at  three 
sereral  tlmea  during  her  remarkable  reign. 
After  the  death  of  Lord-keeper  Bacon  she  pre- 
sided for  two  months  in  tbe  Avia  Btgia. 

8  History  of  Woman  Suffrage,  p.  108. 

At  page  STB  of  the  book  entitlea  "£ducailoa 
in  the  ifnlted  States,  'br  Richard  J.  Boone, 


tbe  "International  Educational  Series,"  edited 
by  Wm.  T.  Harris,  is  this  single  wnleiMe  In  a 
note  to  the  text:  "It  is  a  fact  of  history  that 
one  Margaret  Brent,  attorney -al-law,  waa  «d< 
milled  to  the  Maryland  bar  in  IMS." 

Bee  also  8  History  of  Woman  Suffrage,  pp. 
81S,  816j  W.  Hand  Bicwne's  "Maryland," 
pp.  886,  S8B;  Seriee  of  Am.  Commonwealths 
edited  br  Horace  E.  Scudder,  and  published 
by  Houghton,  MlSUn  ft  Co.  (1884). 

Ilie  Colorsdo  Constitution  is  farorable  to 
this  application. 

The  only  aectlon  of  tbe  Constitution  which 
could  poaslbly  stand  in  the  way  of  this  appli- 
cation Is  art.  1,%  It,  which  reads  as  follows: 
"No  person  except  a  qualified  elector  thall  ba 
elected  or  appointed  to  any  dvil  or  military 
office  In  this  State." 

In  conetruing  this  section  this  court  has  de> 
cided.  In  Be  Hovte  BUi  No.  1£G,  9  Colo.  82S, 
that  a  woman  could  not  be  elected orappolnled 
a  notaiy  public,  as  that  was  a  "dvil  odOce." 

In  Darrou  t.  Feo^,  8  Colo.  430,  It  was  said 
that  the  right  to  vole  and  Um  right  to  h<rfd 
office  must  not  be  oooftued;  that  dtlzeiublp 
and  the  requisite  sex,  age.  and  residence  con- 
stituted the  Individual  a  legal  voter,  but  other 
qualifications  are  essential  to  the  efficient  per* 
formance  of  the  dutlea  connected  with  almost 
every  office. 

In  the  case  o(  Jeffiit*  v.  BarrlngUm,  11  Colo. 
108,  it  was  held  that  the  word  "office"  In  this 
section  of  the  ConsiituUoD  did  not  Include  a 
deputy  clerkship  of  the  county  court;  and  that 
such  a  derkship  oould  be  held  by  a  woman. 

An  attorney  is  not.  In  the  strictest  sense,  a 
public  officer. 

Be  A^'nwn.  181  Mass.  876, 41  Am.  Rep.  289; 
Whit^t  Gate,  8  Mod.  ISi  Brndle)/'*  Cats,  74  U. 
S.  7  Wall.  8ei  878,  879,  IB  L.  ed.  314.  !19i 
QAen  v.  Wnghl.  32  Cal.  208. 

The  terms  "office,"  and  "office  and  public 
irual."  as  employed  in  the  Constitution,  hare 
relation  only  to  those  persons  and  duties  that 
are  of  a  public  nature. 


Any  woman  who 
bar  or  the  blghen 


lotheB 
sbHli  hBvelwniameiiiberof  the  I  Bhsiirc 


yiuoUon  of  Bueh  rt 


!  I  proved  Tebrumry  U,  1919  iS)  U.  8.  Btat 


Sm  also  32  L.  R.  A.  : 


U»l.  Bi  Th 

B«  Attorn/vi  A  Cotintdor*,  M  Johiu.  4S2; 
Jb  puTU  Talt.  U  Cal.  844,  Wi;  Weeks,  At- 
tarDere,  p.  74;  Ra  Doneg,  7  Port.  (Ala.)  898; 
Ltig/^i  0am.  1  Muaf.  486;  A«  £btqwr,  S2  N.  T. 
84;  B^nu  v.  Aeteart,  8  Dewui.  Eq.  460;  Bt 
pmie  Oarlana.  71  U.  S.  4  Wall.  878, 18  L.  ed. 
870i  Re  Hall,  50  Ooiid.  181.  47  Am.  Bep.  836, 
n  Am.  L.  Bex.  728. 

Tbe  preTkllltig  praclice  In  other  BtatM  ii 
favorable  to  tUa  applicatioD. 

For  cases  wbeie  the  applications  for  admU- 
■loD  to  the  bar  by  women  liare  been  refoaed. 

Be  BradvOi,  6S  HI.  6SS.  88  XT.  S.  18 
Wall.  180,  ai  L.  ea.  443.  a  Hlatory  of  Woman 
SnflraM,  pp.  601-«Se;  Bt  loelMood,  9  GL  CL 
84«:  &  QocMt,  8»  Wia.  883,  80  Am.  Bep.  48. 

S~lie  atatntea  irare  snbaequently  cbanKed  and 
iaa  Goodell  WM  then  admilted!  48  Wia.  688, 
684.)  Beitnton'i  Oim,  131  HtM.  876,  41  Am. 
Bep.  888. 

Tbe  latest  reported  case  upon  the  snbject  of 
tbe  tdndarioD  of  women  to  the  bar  ia  in  their 
favor,  aod  it  tlie  Ap^ieation  if  Mart  Ball,  50 
Conn.  181.  47  Ajd.  Bep.  836,  81  Am.  L  'Bea. 
•aa,*oU63S. 

Tbe  mU  to  tbii  caw,  as  reported  in  tite  Amer- 
fcan  Law  Beglster,  quotes  largely  from  IIm 
oploiona  In  ibe  AuAmU,  Lodatood,  QoodeU 
and  Robinaon  Oatt,  and  then  concludes  u  fol- 
lows: "Whatever  may  be  tlu  current  of  Ju- 
dicial opinion,  there  can  be  no  question  but 
(bat  tbe  tendency  of  modem  leglalstlon  la 
•bonglv  In  Favor  of  allowing  women  tbe  prlv- 
flege  of  admission  to  tbe  bar.  It  is  worthy  of 
■Ota  that  each  one  of  the  decialons  above  re- 
fetred  to  was  Tollowed  by  a  statute  granting  to 
women  tbe  privilege  whtcb  the  court  had  de- 
nied. Bee  III.  Bev.  SUi.  chap.  18,  g  1;  Act  of 
Congreaa  Feb.  16. 187*,  «Olb  Btat.  393;  Wis. 
Bev.  SlaL  §3680;  Mass.  Stat.  1883,  chap.  189. 

There  are  a  great  many  instances  where 
women  have  been  admitted  at  a  matter  of 
course  without  any  qneitiOD. 

Bee  3  History  of  Woman  Suffrage  p.  606; 
<3iicago  Legal  News.  Feb.  5,  1870. 

Hi»  Cbarlotte  E.  Bay  wa«  admitted  on  grad- 
natlDg  from  Howard  Doiversity,  about  187S, 
b  the  District  of  Colombia. 

&  QcadaU.  89  Wie.  886,  386;  MUi  Barka- 
lovf*  Out.  Chicago  Legal  News,  April  8  and 
April  9,  1670;  Chicago  Legal  News,  Oct  86, 
1872;  He.  Bev.  StaL  p.  9977  §  18. 

Tbe  federal  dlstricd  court  of  Illinois  admitted 
Miss  Alia  HnletL 

See  Chicago  Legal  News.  Hay  28. 1874. 

In  Hn.  Lockwood's  brief  addressed  to  the 
Senate  of  tbe  United  SUtes,  Harcb,  1878  (8 
History  of  Woman  Suifrafce,  p.  107),  is  this 
■tatement:  "Illinois,  Mif^hlgan.  Minoesota, 
Missouri,  North  Caroliaa,  Wyoming.  Utah  and 
tbe  District  of  Cotumbid  admit  women  lolhe 
bar."  And  writing  in  1834,  ehe  saya:  "Most 
of  the  Slates  In  the  Dnlon  bare  since  recog- 
nized her  right  thereto,  and  notably  Ibe  State  of 
FennsylTanla,  as  in  tba  case  of  Carrie  B.  Kll- 
gme,  who  has  recently  been  admitted  to  thesu- 
preme  courtof  the  State." 

Llppincotfs  Hag.  Feb.  1888,  p.  329. 

For  the  further  literature,  both  pro  and  <mr. 
In  any  wise  affecting  women  and  tbeir  relation 
to  tbe  bar,  see- 
Women  at  tbe  Bar,  8  N.  J.  L.  J.  188;  Wom- 
18L.H.  A. 


Montgomery  H.  Throop,  80  Alb.  L.  J.  4M;  111 
Ir.  L,  T.  18;  Women  at  Advocatn.  18  Am.  L. 
Bev.  478, 11  Ir.  L.  T.  840;  Women  as  Judicial 
OfBcera,  13  Am.  L.  Bev.  160;  Women  at  Law 
Clerks.  80  L.  T.  868;  Lord  Brougbam  on  Wom- 
en at  Law  EugroBsers,  Bookkeepen  and  Print- 
era,  SB  L.  T.  844;  Women  at  Lawyers,  18  Ir. 
L.  T.  407;  Women  as  Lawyers,  Jfn.  GoedtiF* 
Cam,  8  Gent.  L.  J.  186;  T^eamed  Women  of 
Bologna,  1  Chicago  Legal  News,  584;  Women 
Jurors  In  Wyoming,  by  J.  H.  Howe,  3  Chicago 
Legal  News,  818,  Wa-.  Judge  Qreene's  Charge 
to  the  Grand  Jory  (1684),  17  ChlcMO  Le|^ 
News,  96:  "Piwdet  for  Proctors,"  14  L  J.  746; 
14  L.  T.  8;  Shall  Women  be  Admitted  to  the 
Bar,  1  Chictffo  Legal  News,  184;  Female  At- 
torneys, 16  C&n.  L.  J.  160;  Married  Women  aa 
Attorneys,  83  PitUb.  L.  J.  6, 10  Alb.  L.  J.  118; 
Ladies  as  Lawyers,  18  Ir.  L.  T.  864;  Ladies  as 
Lawyctt  In  London,  8  Wash.  L.  Bep,  94;  Mar. 
ried  Women  as  Ailorneys  at  Law,  by  David 
Stewart,  90  Cent.  L.  J.  366;  Women  aa  Law- 

Jeia,  by  Louis  Prank,  Chicago  Law  Timea, 
no.  1889.  American,  July,  1888;  Women  at 
Uwyera,  88  LtppliiGOtt,  887. 88  Tlct  Ibg.  319; 
Women'a  RelMons  to  the  PrDfeBsioiw,l>y  E. 
Tan  De  Walker,  *  Popular  Science  Monlbty, 
454;  Laws  for  Ladlet  at  Lawyers.  B.  Taslion 
Bcwers,  31  Can.  L.  J.  886,  19  Ir.  L.  T.  681; 
Lady  Lawyers  of  the  Long  Robe,  6  Ir.  Xi.  T. 
088,  8  L.  J.  9,  S8;  Presenoe  of  Lady  Lawyers 
in  Courts  of  Justice,  11  SoL  J.  and  Rep.  57, 187: 
I^y  Lawyers,  18  Ir.  L.  T.  77,  168,  888,  606, 
14  It.  L.  r.  57,  200,  306.  16  Ir.  L.  T.  341. 

Mr.  Joaaph  B.  M^npin,  Atty-Oen.,  ami- 
tuteuria,  filed  no  brief. 

HelB,  Oh.  J.,  delivered  tbe  opinion  of 
the  court ; 

Petitioner,  Mrs.  Mary  S.  Thomas,  asks  to 
bare  her  name  placed  unon  tbe  roll  of  attor- 
neys practicing  before  this  and  other  courts 
of  the  State.  Slie  tenders  credentials  attest- 
ing the  prescribed  profeasional  qualifications, 
and  a  compliance  with  all  express  require- 
ments of  the  Statute  and  rulea  of  court  reg- 
ulating access  to  the  legal  profession.  The 
question  It  therefore  squarely  presented,  Are 
women  entitled  to  admlagion  to  the  bar  of 
this  State  on  equal  terms  with  men!  By 
ancient  and  universal  usage,  women  have 
been  denied  tbe  right  to  practice  before  the 
English  courts.  The  two  or  three  eiceptiona 
cited  in  petitioner's  brief,  such  as  that  of 
Anne,  Countess  of  Pembroke,  are  not  well 
authenticated.  During  the  early  bittory  of 
this  country  a  like  exclusion  from  the  pro- 
fession generally  prevailed,  though  a  few 
inbtances  are  recorded,  as  in  tbe  case  of  Mar- 

faret  Brent,  also  mentioned  In  petitioner's 
rief,  where  tbey  were  permilted  to  appear 
specially  in  particular  proceedings.  In  the 
District  of  Columbia,  and  in  MosaachusettiL 
Illinois,  and  Wisconsin,  within  a  period 
comparatively  recent,  such  applications  have 
been  rejected,  the  courts  promulgating 
learned  opinions  in  connection  therewith. 
Fifteen  yeaia  ago  the  Supreme  Court  of  tbe 
United  States  alto  denied  the  right.  The 
case  was  not  reported,  but  the  chief  Juttice, 
in  orally  epitomizing  tbe  reasons  for  adverse 
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•ctloD,  declared  thkt  the  coiut  lud  concluded 
to  adbere  to  the  uniform  cuatom  tluce  Its 
organization,  of  licenilng  men  only,  till  "a 
change  1b  required  by  statute  or  a  more  ex- 
tended practice  in  the  highest  courts  of  the 
Btates."  Se Lockwood,  9Ct.  CI.  9M:StparU 
Bobirum,  181  Uast.  876,  citing  tlie  above 
ruling  of  the  Dolled  Statee  Supreme  Court; 
JUBraABeO,  SO  111.  6S9j  Sb partt  QoodeU,  SB 
Wis.  333. 

The  written  opinions  ineDtioDed  maTshnl  all 
objections  to  conferriog  this  privilege  upon 
women,  dwelling  with  especial  force  aod 
Glearoess  upon  those  existing  outside  of  con- 
stitutional and  statutory  proTlsloDS,     Tliey 


the  buiTlng  of  historical  cuBtoms  and  usages, 
knd  the  Impedimenta  growing  out  of  wonum's 
legal  status  at  the  common  law.  With  ail 
deferenoe  to  thoee  learned  courts,  we  decline 
to  imitate  their  example  Id  the  latter  regard. 
We  shall  not  indulge  in  speculation  concern- 
ing the  natural  aptitude  and  physical  ability 
of  women  to  perform  the  duties  of  the  pro- 
fession, Dor  shall  we  dwell  upon  considera- 
tions of  propriety  or  expediency  in  the 
premises.  These  are  matters  as  to  which 
wide  dtftereoces  of  opinion  exist ;  and  we 
conceive  that  they  have  little,  if  any,  bear- 
ing upon  similar  applications  now  presented 
In  this  State,  however  pertinent  Uiey  may 
have  been  in  the  Commonwealths  referred  to 
wheu  the  above  rulings  were  made.  We 
■hall  likewise  decline  to  give  controlling 
weight  to  historic  custom  or  usage  in  Eng- 
lsu<r  in  the  American  colonies,  and  In  the 
republic  during  its  infancy.  Reasoning, 
predicated  upon  the  latter  ground,  possesses 
the  inherent  weakness  of  Ignoring,  to  a 
greater  or  less  extent,  the  marvelous  changes 
throughout  the  country  during  the  last  fifty 
years  in  the  legal  status  of  woman.  It  is  a 
■ignlUcant  circumstance,  indicating  the  trend 
01  popular  sentiment  on  the  subject,  that 
each  of  the  cases  above  referred  to  was  speed- 
ily followed  by  a  statute  providing  for  the 
admlsgion  of  women  to  the  profession.  The 
Supreme  Court  of  the  United  States,  and  the 
courts  of  the  District  of  Columbia,  MsBSat 
chusetts,  nilnoia,  and  Wisconsin,  no  longer 
adhere  to  the  rule  of  discrimination  on  the 
pYtund  of  sex.  Women  are  now  licensed 
without  question  to  practice  in  these  courts  as 
well  as  In  thoee  of  several  other  Statee  upon 
the  same  conditions  as  men,  save  only  that 
Uie  Act  of  CoopresB  requires  three  years' 
membership  of  the  bar  of  the  highest  court 
In  some  State  or  Territory  as  a  condition  pre- 
cedent to  their  appearance  before  the  Supreme 
Court  of  the  United  Stales.  In  this  Common- 
wealth, women  of  sufficient  age,  married  or 
single,  may  mahe  contracts,  form  partner- 
ships, inherit,  acquire,  and  dispose  of  prop- 
erty, in  all  respects  substantially  the  same 
as  men.  The  policy  of  our  legislative  and 
Judicial  action  has  tended  oonstaotly  towards 
conferring  upon  them  the  same  property 
rights  and  business  status  as  are  enjoyed  by 
men.  Thev  may  undoublediv  pursue  all  vo- 
cations sua  enterprises  of  a  Duslness  charac- 
ter. They  may  also  become  ministers,  phy- 
sicians, or  edacatois  and,  if  any  limitation 
UI..R.A. 


in  regard  to  the  learned  profcMlons  exists, 
such  limitation  applies  solely  to  the  bar. 
The  privile^  of  practicing  tbis  profeasioo 
and  snaring  in  its  emoluments  Is  alone  quea- 
tioned.  Hence  we  contend  with  none  or  Uw 
difficulties  encountered  by  the  courts  above 
mentioned  arising  from  the  disabilities  of 
women,  especially  married  women,  at  tbe 
common  law.  ApplicationB  like  tbe  one  ba- 
fore  us  may  therefore  be  regarded  with  Um 

Judicial  favor  usually  extended  when  equal- 
ty  of  rights  Is  Involved,  unless  some  re- 
strictive provision  be  towid  in  our  Statutes 
or  Constitution. 

Turoing  to  the  Act  regulating  the  licens- 
ing of  attorneys,  and  defining  Uielr  duties, 
liabilities,  etc.,  we  find  noUiing  that,  in 
our  Judgment,  fairly  shows  a  legislative  in- 
tent to  bestow  this  privilege  upon  men  ex- 
clusively. The  substantive  phrases  used 
throughout  tbe  Act,  when  speaking  of  ap- 
plicants, cover  both  sexes.  The;  are  "no 
person"  and  "any  person:"  as,  "no  person 
shall  be  permitted  to  practice;   .  ."  "no 

person  whose  name  is  not  subscribed;  .  .  .* 
any  person  producing  a  license  from  any 
court  of  record  ;  .  .  .■"  "If  any  person  not 
licensed  as  aforesaid  shall  receive  any  money. 
.  .  ."  The  pronouns  emploved  with  la- 
erence  both  to  applicants  and  licensed  attor- 
neys are,  it  is  true,  masculine ;  but  this  fai^t, 
standing  alone,  is  a  matter  of  very  little 
signlficanoe.  The  masculine  pronoun  is 
constantly  used  in  legal  and  secular  literature 
to  designate  both  sexes;  besides,  it  is  ex- 
pressly provided  by  law  here,  as  In  other 
States,  that,  unless  tbe  language  contains 
Bometliing  ioconsistent  tberewii£,  this  rule 
may  be  followed  In  construing  statutes; 
"Every  word  Importing  the  mascnl  ine  gender 
only  msy  extend  to  ana  be  applied  to  female* 
as  well  as  males.'  Hills,  Ann.  Stat.  §  4186. 
There  is  no  language  in  the  Act  under  con* 
alderation  inconsistent  with  the  application 
to  its  construction  of  this  statuhny  ^ide. 
We  are  not  unmindful  of  the  rule  Uiat  a 
statute  is  to  be  interpreted  In  the  light  of 
other  statutes  constituting  a  part  of  the  same 
legislative  uystem.  But,  as  already  sug- 
gested, the  uniform  and  unmistakable  policy 
of  our  legislation,  as  shown  in  numerous 
provIsioDS,  has  been  to  extend  the  legal  rights 
of  women,  and  enlarge  their  sphere  of  occu- 
pation and  usefulness,  The  propoeitlon, 
however.  Is  advanced,  with  plauBlbllity  and 
force,  that  section  S,  art.  7,  of  the  Constita- 
tion,  Indirectly,  but  clearly,  forbids  licens- 
ing women  to  prsctice  taw.  This  section 
reads :  "  No  person  except  a  qualified  elector 
shall  be  elected  or  appointed  to  anv  civil  or 
military  office  in  the  State."  It  Is  argued 
that  attorneys  are  civil  officers,  and  that  since 
women  are  not  electors  they  cannot  become 
attorneys.  Women mayparticipate  In  school 
elections,  and  bold  certain  offices  connect«d 


templates.  The  constitutional  term  "quali- 
fied elector"  is  here  "used  in  its  broadest 
sense,  meaning  a  person  qualified  to  vote  gen- 
erally." JU  Hout  am  So.  166.  9  Colo.  828. 
The  limitation  declared  by  this  provision  is 
plain,    and.    If  attorneys  at  law  are  civil 
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Vbaset  ▼.  Bbisiuit. 
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officer!  within  Its  meaning,  tbe  objection 
must  be  sustained. 

Tbe  phraae  "  civil  (rfBce, "  as  thus  cmp1<^«d, 
la  frequently  uned  Interchangeable  wltb  tbe 
term  "public  trust. "  It  undoubtedly  relates 
to  public  offices;  that  Is,  to  those  offices 
which  luTolve  an  election  ot  appointment 
by  or  on  behalf  of  tiie  general  public,  and 
the  petlormanoe  of  duties  essentlallT  public 
In  tiielr  nature.  See  Ooim  r.  mig&l,  28 
Csl.  298;  also  Weeks,  AttDmers,  SSa,  citing 
cases  from  Alabama,  VlTgiuIa,  New  Tork, 
*nd  South  Carolina.  Attorney  at  law  are 
coDstantly  spoken  of  as  "officers  of  tbe 
court."  The  deflignation  Is  not  laaccurate. 
Their  special  researches  and  general  legal 
knowledge  enable  them  to  aid  the  courts, 
and  thus  to  contribate  aomewhat  towards 
the  due  admlniatratlon  of  Justioe.  The 
office  is  tlierefore  an  important  one,  and  tbe 
ottoiTiey  tncldenlally  performs  a  quasi  public 
duty.    But  admission  to  tbe  profession  la 

Cily  a  private  matter,  and  Is  secured  solely 
the  aavBncement  of  private  Interest  By 
virtue  of  such  admission,  attorneys  are  not 
required  to  perform  specific  public  acta,  nor 
•re  Bpecifled  duties  devolved  upon  them  in 
behalf  of  tbe  general  public.  The  duties 
they  assume  and  the  labor  they  i>ertorm  are 
oanally  in  pursuance  of  personal  contracts 
with  private  Iltiganla.  Aamlssion  to  the  bar 
Is  an  easential  prerequisite  to  tbe  filling  of 
oertaln  offices,  such  as  prosecuting  attorney 
end  Judges  of  supreme,  district,  and  other 


conrts.  But  these  public  trusts,  and  tbe 
functions  connected  therewith,  devolve  only 
upon  members  of  the  profession  by  virtue  of 
an  independent  election  or  appointment. 
Until  thus  designated,  they  can  no  more  enter 
into  offices  where  the  functions  are  of  a  pub- 
lic nature  than  can  unlicensed  persons  wbollj 
Ignorant  of  the  law.  Our  conclusion  Is  that 
attonwys  at  law  are  not,  per  m,  civil  offlcera. 
within  the  meaning  of  the  constitutional 

[.hraas  under  consideration.  See  authoritle* 
ast  above  cited. 


prove)  upon  examination  ti   __   .  , 

of  course  the  conclusion  falls.  That  instm- 
ment,  so  far  as  we  are  aware,  contains  noth- 
ing Inconsistent  with  the  admisston  of  women 
to  the  bar.  If  there  were  anythtnK  in  the 
rules  or  usages  of  the  court  Involving  this 
Inconsistency,  we  would  feel  that  a  modlfl- 
cation  of  auch  rules  or  usages  should  now  be 
mode.  We  have  no  disposition  to  poetpcHie 
falling  into  line  with  the  Supreme  Court  of 
the  United  States  and  other  enlightened  tri- 
bunals throughout  the  countir,  that  have 
finally,  voluntarily,  or  in  obedience  to  stat- 
utory injunction,  discarded  the  criterion  ot 
sex,  and  opened  the  door  of  tiie  profession  to 
women  M  well  as  men. 

Tin  pnn/tr  tg  Uj  fxtttfoasr  ttOi  bt  gnmUd. 
It  l«  otderad  Oat  her  name  be  placed  upon 
the  roll  of  attorneys. 


ALABAMA  SUPREME  COURT. 


A.  J.  VBAHET.  Appt.. 
Frands  BRIGUAN. 


Tis  supported  by  a' 


(jDnaKUBL) 

APPEAL  by  defendant  from  a  default  Judg- 
ment of  tbe  Circuit  Court  for  Covington 
County  which  the  court  refused  to  set  aside  up- 


Ktnm.—Tht  do«(r*M  of  Idem  sonana, 
The  law  does  not  beat  eveir  sllgbt  and  Mvlal 
varlanoe,  lachastlteomiMloBof  aletter.aa  BriaL 
Tb«  vorlanee  aboald  be  a  substantial  and  material 
<aie,*aoliaBironld  render  tbe  instriunent  offeied 
In  avtdeooe  a  OUleKot  and  dIstliMt  Instrument 
trom  the  one  desisibed  In  tbe  petltioa,  to  auttaorin 
the  oooit  to  eielDde  Ufromtbe  Jorr  on  titoRTOUnd 


much  lelazedln 

It  Isotelmed  that  mere  blenUt;  of  i 
metbod  of  dealKnotliig  Uw  nomea  ol  persons  Ommm 
thaiofdepeiidlii|:upoiimereident1C7lc  ttaeorthoR- 
raphy.  Ahltol  v.  Bmldltto,  »  1%unt  IQl:  Hyer 
T.  Vegaij,  V  Fa.  OB. 

If  tbe  souud  of  a  Dome  fdon  •Dnoni  be  not  aSeot- 
«il  by  a  mlSBpeUloc  wblob  oooura,  nah  error  ti  Im- 
material, and  any  two  names  belnBaJlke  in  original 
derivation  and  need  mterohanseably,  thousb  dUter- 
eot  In  aound,  do  not,  by  the  nee  <a  either,  oonstl. 
tnte  a  material  variance,  SSUoUe,  Abr.lSt^  Baoou, 
Abr.dtla  Mimaner. 

The  doetrlne  of  <dein  tonnna  should  not  be  too 
TiKldIr  enforoed.  The  prlnolpal  question  In  all 
cases  should  ask  as  W  the  materiality  ot  the  vari- 
ance,   Belton  V.  Fisher,  UJILSB. 

And  this  Is  alweyi  ■  question  of  foot,  to  be  deter- 
ISL.  R.  A. 

See  also  IB  L.  R.  A.  429. 


mined  by  tbe  Jury.   In  the 


of  fOratgn  namrs. 

Is  a  simple  mlsEp^Ucff.is 
mls-pronouDOlatlon  shall  allaat 
vested  lUbta  honestly  aequbed.  In  an  early  case 
the  SopreoM  Court  ot  Illinois  has  held,  where  ma- 
terial varlanoe  wee  olatanedlo  the  nomea  of  aeon- 
v«yaooe  tbatHloboel  Allan  named  In  a  deed  as 
grantor  was,  pnanmptlvely.  Uehael  Allaluet 
Ktontee  ot  the  same  property  so,  alio,  that  Otoloa 
Allalne  was.  presumptive,  AoCotne  Allolne. 
Chlnlqny  v.  Oathollo  BUhop  ot  Cbloaco,  41  HI.  US. 

TtaemlsspeUlag<tfadetendBnt^nBmeln  a  sum- 
mons Is  no  excuse  tor  oon-appeannoe  to  defend, 
especially  where  It  appears  ttet  the  name  "But- 
ler" was  written  Bulter.  Knowloc  :tliei«  la  a  solt 
acalnsthlmaelf,  defendant  Is  held  bound  to  appear. 
Hermann  v.  Butler,  IBIU.  &S. 

The  rule  Is.  that  If  the  distliuitlon  In  tbe  pronun- 
daClon  of  Uie  names  Is  mdlstlnKUlibatile  in  ordi- 
nary oonvenaUim,  the  doctHne  ot  Utm  sonons  ap. 
plleo.   Barnes  V.  People,  IS  [0.  as. 

The  potfUon  contended  tor  In  the  principal  oase 
la  sustained  by  a  Ualne  decision  whioh  holds  that, 
olthoush  the  surname  ot  a  par^  defendant  had 
been  spelled  In  seven  different  ways  m  the  oonise 
ot  a  Judicial  prooeedlnc,  the  namee  weieall  idem 
■onani  and  suffldently  McoUfled  the  defendant, 
UiUett  V.  Blake.Sl  He.  tSL 


on  defendaot'i  claim  tlut  ha  wu  oot  mcvmI 

wlih  prooeH.    AMrttud, 
Tbe  cue  lufBdentl;  «ppean  In  the  opinion. 
Jfr.  John  O.  Gwdnvr  for  appellaaL 
Mr.  W.  D.  Bob«rt«  for  appellee. 


Tbe  following  i«  the  awignmeot  of  erroi  on 
thl«  appeal:  "Comea  the  appellant  in  this 
caiue,  and  anigna  for  error  (I)  tbe  Jadgment 
of  tbe  court,  It  not  appeariDs  that  tbe  defend- 
ant, A.  jr.  Yeasej,  was  aerred  oi  bad  notice  of 
the  bringioK  of  Uie  Buft."  The  record  ahowa  a 
complaint  filed  br  Franda  BrinDan  aKalnit  A, 
J.  Veasef ;  a  writ  baaed  by  Uia  cleik  of  the 
court  on  Haj  10,  18H,  commanding  the  aher- 
IS  to  summon  A,  J.  Veaae^  to  uipear  aitd  an- 
■wer  the  complaint  of  FitnctaBrigiDani  that 
tbb  writ  waa  received  bf  the  sheiW.  Ma;  M. 
1880.  andbeanthefollowinglndonemeDt; 

"Ezecnted  tbii  30th  day  of  Aaguit,  A.  D. 


We  luppoM  tbe  objection  to  tbii  aerrtoe  ia 
leited  on  tbe  fact  that  It  pnrporta  to  havs 
been  made  on  "Jack,"  not  A.  J.  Veaaey.    U 


Initial  letter  o: _        __ 

Inltiala  by  wblch  tbe  detenda&t  la  dealgnaied  in 
the  aummoni  and  complaint,  can  have  no  tan- 
dencj  to  overtum  tbta  pieenmptloD,  but  rather 
to  airengihen  It.  But  the  lelura  goes  further 
than  thii.  It  not  only  asaerts  that  service  waa 
made  upon  Jack  Teasey,  thus  ralaing  the  pre- 
sumption that  the  peraon  served  waa  tbe  pe^ 
son  ined;  but  it  afBrma  QM  "  Jack  Veaaejr''  b 
the  delendant  in  tbe  canae,  and  deaiguted 
therdn  by  the  wune  of  "A.  J.  Teaaey."  We 
have  no  beallatlon  In  Teaching  tbe  conclusion 
that  tervice  waa  upon  A,  J.  Teaaey,  tbe  de- 
fendant, and  that  opoD  his  failure  to  appear 
Judgment  t^  default  was  pn^terly  entered 
against  him. 


TEXAS  8UPREHK  OOURT. 


XISSOtFRI  PAOIFtO  R.  CO.,  Appl., 
J.  U.  OUU^BBa 
(.. .Twc.., 

1.  It  I 


M.   ABohjeiitioBto  tbo  atdUtyof  plain- 


Hon.— iiuKimi  mair  tnforee  Ottfr  rtoUt  » 


In  the  early  case  c<  Jaokioa     .... 
Johns.  8BS,  an  Tndlan  was  daoled  anj  statDS  In 
eourts  eiceptthnMishtheattomerof  taktiibKbut 
ttaeTeasuni  aaslxnedfortbetiatdliwirsnotappl]- 
eable  to  the  pcesentHatoa  of  the  Indians.   Jemml- 
aoD  V.  Kenned7,KHan,  U. 

An  earlf  Eanaaa  ease  broncht  tor  tbe  partition 
ot  real  propenr)^  an  Indian  deoldea  that  thp  en  urt 
had  Jurlsdlatlon  of  tba  anbjeot,  and  !□  eSeot  ao- 
ooriled  totbelodtanaataMStntheoouita.  Swart- 
sel  V.  Rafter8,8  Kan.  nT. 

In  ttew  York  U  appeais  that  sliiae  the  decision  of 
the  cbanoeUortat  fltfonf  v.  Waterman,  11  Paige,  tOI, 
■  L  ad.  no,  the  tennre  of  tbe  ImUana  to  tbefr  raaer- 
vatlon,and  Ibelr  rUrtat  to  pKnaonie  and  maintain 
Bottom  for  tbe  enforaemsnt  and  proteoUon  of 
their  rlffhta,  appean  to  have  been  aettlad  Xiij  an  Act 
of  the  Legislature.  Seneoa  Nation  of  Indiana  v. 
Tjler,  U  How.  Fr.  IDS, 

Tbererore,  an  action  broogbt  br  aald  Seneoa  Ma- 
Hoo  of  Indiana,  In  their  own  name,  upon  a  promla- 
aory  sota,  Kiven  and  made  payable  to  tbem.  may 
be  snstalned;  and  It  Is  not  nacicMnrr  that  they 
should  aver  their  authority  to  sue  in  the  stale 
oouHa.    II>fd. 

It  Is  a  general  rule  tbataU  persons  havlnsalust 
IS  L.  K.  A. 


oanse  of  aotloo  may  brlnaasnlt  tlNaefor,  esowtsa 
herein  menUooed;  and  no  peesonal  dlsat>linr  wtU 
defstveoneotthlailcbt.  8  Bonvler.  Inst.  IM:  8b>- 
elalrv.ainolalr.  18  lteea.*W.MII:  Broom.  Paitlcato 
AoUona,  81:  BartMHir,  Fartlea  to  AoHona.  obap.  1,  Ik 
Hm  Kanaa  Indiana,  IS  r.  A  B  WalL  TBT,  U  L.  ed.  an. 
Indlaoedonot  sabeiltthemaelvesUall  tbelawa 
of  a  etat*  baaanae  tb^assk  tta  oonrta  for  the  prea- 
ervation  of  rtebta  and  the  redr«M  of  wrooga. 
The  Kansaa  Indiana,  SMpro. 


.  Waterman,  11  ^lge,Wr,SL.ed.niaL 
An  Indian  la  Uable  to  be  aned  hi  a  sU 

Jones  v.BUer.S^m.  181:  Huroh  r.  Ton 

GBS-,  Bubldewiz  v.  TalUe.  »  Kan.  X. 
"  in  Indtan  dies  before  the  laws  ot  a 
ided  over  the  leserraUon,  a  state  oi 

imuit  lettfTs  Dt  admlniatntlonanhls  ei 

they  are  so  eiieuded,    Braahear  v.  * 

Ala.saa    Biitaa»  :»ntr(i,Dolev.  lrlab,SBBib.«M! 

United  States  v.  Bhanka,  U  UIdb.  118;  Osa^^,  fWt. 

Ooost.  an.  L.  t  S, 


.Google 


UitMnnu  PAoma  R.  Co.  v.  CoLLKsa. 


agiliMt  ■  KMnvrans-doerirboihows  no  il^t 
tott. 
«.   TtavteetthaibolldlBcslBtlMpaMM. 

■Ion  of  CM*  MTMO.  Ud  bMUM  of  ChB  «»■ 
■touoUon  of  wUob  he  brlngi  Mlt,  vn«  on  tbe 
lud  ot»notb«r.  tepektlie  pnaimpOoa  otowiMr- 
■tatp  arlcbif  tram  poflon,  and  plataitW  miNt 
•OrmMlvair  Aow  tbu  tbey  w«r«  paaonal  prop- 
ecijukd  that  he  bad  tha  tif ht to nmore  tlinii 


«»btepM 


MlW 


of  bar  whltdi  bad  been  n>ered  from 
li  prima  faole  raOotont  to  anpport  &  raooveiT 
acalMt  k  WTODf-doar  for  Its  dmU  adlon.  althouvti 
ttgraw  aa  aw  had  bdoorliir  to  ttw  ohooiaw 
Katlon  of  Indlaoa. 
7,   A«  Indian  ■^■lawihUy 


out  through  Its  nwllseoce  by  tlwfwtatluit  tbe 
lire  had  traveled  OTeroanaldBrabla  apaoe  and  had 
beenrerlTedbrattroiwi'lDd  alter  baTing  ap- 
paientlr  cone  oat  b«foi«  dob)*  tba  damage 
whloh  ocwured  tbs  dB7  af  ur  Oe  are  ilartad. 
9.   ThaprenMipUonori 


eovcdr  Die  Talne  ot  certain  f 

have  been  deatrored  by  Sn  n^ligenUy  wt  oai 

bj  defendant,    Rtvemd. 

The  facta  are  stated  In  the  oommlaaloner'i 
opfnton. 

JfaMTf.  R.  C.  Tamtmr  ud  A.  B.  WUkIn< 
M»B.  for  appellaat: 

Ttieie  to  no  right  to  malntmln  miU  In  thli 
Btate  npon  a  local  action  nocmiDg  In  the  In- 
dian Terrilorj. 

HeT.  Slat  Tex.  art  0;  POAam  r.  Uumtg, 
U  Tex.  477;  Borer,  Interstate  I«w,  p.  140,  and 
authorities  died;  WbartoD,  Confl.  L.  §  711; 
Story,  Confl.  L.  %%  548-SM;  1  Chlitj,  PI.  271; 
Cooter.  ToHi,  471;  MeEmna  r.  Fitk,  4S  U.  8. 
1  How.  eiT-MQ,  11 L.  ed.  lift,  ISO;  l4'M'flj»(m 
T.  JMmoR,  1  Brock.  308;  AoTmJ  t.  F«r«M,  % 
W.  SL  lOeS;  An(fMnv.i(MbUr«,4T.R.S08: 
MMtip*  T.  Fabr^at,  Cowp.  101;  1  Sii)Ilh(Lead. 
Cm.  tth  Am.  ed.  0«;  ffento-  t.  IFiniif- 
ptwiv''  ^•"'u  Omii^.  SB  N.  H.  Sas. 

An  IndUn  residing  In  (be  Indian  Territory 
hH  no  right  to  aue  a  ciUsen  of  Texas, 

Treaty  with  Choctaw  Nation,  Bepiembera?, 
1B30,  art.  7,  U.  B.  Stat,  at  L.  V.  7,  p.  884; 
TreaW  wltb  Cboctawe  and  Chickasawt,  June 
28d,  1886,  art  14,  Uwe  and  Treatiu  of  Cboc- 
I8L.R  A. 


taw  Nation,  p.  97;  Treaty  wltb  Cboctam  and 
Chtckasawi,  April  S8, 18S6,  arts.  8,  88;  Iter, 
Stat.  (J.  6.  SS  488. 4M.  1S8&,  1S40, 1B9S,  210S; 
9116-3118.  3130, 2138, 3147,  314»,  3158;  JStt  r. 
Wilkini.  113  U.  8.  04,  28  L.  ed.  «48;  3  Sloir, 
Gonii,  p.  8,  47 «(  W0.,*  Wmreuttr  t.  OaoTfua, 
81  U.  B.  «  Pet.  OlS,  B  L.  ed.  488, 10  Curt.  Dec. 
240^849;  OmbU  y.  Jaakim,  30  Johu.  698, 11 
Am.  Dec  801;  Oardntr  t.  TAomat,  14  Jobnfc 
184:  Wella.  Jarindlctton,  %  115,  p.  110. 

The  oouri  wred  In  lefnaing  tbe  aecond  Id- 
■tiuctloD  reqoetted  by  defendant 

8taUv.  fftttf.O.AS.y.  B.Co.  65Tex.374; 
TbCnfa.  W.  SW.  S.  Ot.  T.  MvthtnAau^.  71 
ni.  579. 

Jttun.  W.  W.  WUkina  and  Brown  * 
BUaa  for  appellee. 

■nvTi  J.,  dellmed  ttte  opinion  ot  tba 

-Appelle^  J.  H.  Oullen.  filed  thla  ault 
ogslnit  appellant  In  the  District  Court  of 
Qrayson  County  on  March'  4,  1887,  and  bj 
amendment  tiled  October  38,  1887,  tet  op  that 
on  November  21,  188S,  defendant  negligently 
allowed  aparka  and  Are  to  eacape  from  Its 


engine,  wnlch  Ore  caught  and  deatavyed  tbe 
following  property,  to  wit :  One  portable 
engine,  ralued  at  (000;  one  hay-preas,  val- 


.  ilx  bundles  bay  wire,  rained  at  (19 ; 
COB  sickle  grinder,  valued  at  $10;  two  doten 
hay  forks,  rained  at  $S;  one  rubber  belt, 
valuedat|80;4,000  bales  of  hay,  valued  at 
$1,600;  one  bay  abed,  valued  at  $200;  one 
bouse  and  kittdien,  valued  at  $i00 ;  and  one 
atable,  valued  at  $50 ;  all  of  which  property 
was  looated  In  the  Indian  Territory,  and  was 
reasonably  worth,  at  the  time  and  place  of 
its  destruction,  in  the  aggregate,  the  sum  of 
98,866.     That  oertetn  portions  of   the  hay, 


machinery  and  fixtures  were  owned  by  ap- 
pellee, O.  T.  Black,  and  H.  C.  Lavo.  Indi- 
vidually, but  that  It  was  used  in  the  part- 


nerahip  business  of  the  firm,  consisting  of 
appellee.  Black,  and  Lavo,  which  said  firm 
was  engaged  at  the  time  In  the  hay  buslneas ; 
and  that  the  hay  belonged  to  them  jointlv. 
Appellee  and  Laro  were  oitiEens  of  tne 
County  of  Qrayson,  Tex.  Black  was  a  citi- 
zen and  member  of  the  tribe  of  the  Chicka- 
saw Indians.  Black  and  Envo,  for  valuable 
cooalderatlons,  had  transferred  their  interest 
in  tlie  claim  against  the  appellant  for  tbe 
destruction  of  said  property  to  appellee,  and 
had  authorized  him  to  sue  therefor  in  bis 
own  name.  Tbe  trial  before  a  Jury  on  Bep- 
tember  10,  1888,  resulted  in  a  verdict  and 
judgment  In  favor  of  appellee  for  tbe  sum 
of  14.618.78,  of  which  amount  appellee  re- 
mitted the  sum  of  $100  on  November  19, 
1888.  From  this  judgment  appellant  has 
perfected  its  appeal  to  this  court,"  Black 
transferred  his  claim  to  plalntlfT  to  aid  In 
the  payment  of  tbe  debts  of  the  firm,  which 
Cullers  had  partly  paid  and  assumed  the 
balance. 

The  asstgnmeni*  of  error  present  several 
questions  which  require  a  decision  thereof 
by  this  court.  The  first  and  second  assign- 
ments, relating  to  the  sufficiency  of  tbe  evl- 
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denoe  In  law  to  support  tbo  verdict  of  the 
jury,  and  the  fourth  asalgnment,  based  apon 
ihfl  refusal  of  the  court  to  allow  the  second 
Inabiictlon  lequetted  b;  the  defendant,  and 
depeiulent  for  support  upon  the  Dature  of  the 
eTldence,  will  be  postponed  until  we  bare 
determined  the  other  questions  presented  bj 
the  appellant  for  oar  oonaideratlon.  6um- 
marized,  the  other  points  contended  for  bT 
appellant's  counsel  are:  That  the  court  erred 
In  refusing  to  instruct  the  Jury  as  requested 
br  appellant,  to  the  following  effect;  n'rat. 
liiat  Black,  being  a  member  of  an  Indian 
tribe,  and  an  Inaiau  himself,  cannot  sue, 
HOT,  by  aaslenmeut  of  whatever  rieht  of  ac- 
tion be  mlgtit  haTB  elsewhere,  anwiorize  or 
confer  upon  plaintiff  the  right  to  sue  in  the 
courts  of  this  State,  and  thercfure  plaintiff 
cannot  recover  aa  to  lo  much  of  the  property 
destroyed  as  originally  belonged  to  Black. 
SeeoTtd.  lu  refusing  to  charge  that  the  court 
below  had  no  jurisdiction  of  controversies 
arising  in  the  Indian  Territory  between  In- 
dian citizens  and  citizens  ot  the  Unit«d 
States,  the  defendant  being  a  citiiea  of  MiS' 
Bouri ;  and  that  a  citizen  of  an  Indian  nation 
cannot  transfer  bis  claims  for  such  damages 
to  a  citizen  ot  the  8tat«  of  Texas,  so  as  to 
enable  the  latter  to  maintain  the  suit  thereon 
in  the  courlfl  of  this  State.  TAirO.  In  re- 
fusing to  charge  that.  In  any  event,  tbe 
Slalntlff  could  not  recover  damages  for  the 
eatruction  of  "  the  bouaea,  atablea,  and  other 


that  tribe ;"  and  that  nothing  should  be  al- 
lowed "bT  reason  of  the  burning  of  the 
dwelling-Douse  and  stable  mentioned  in  the 
petition."  Fmtrlh.  In  refualng  "to  instruct 
the  Jury  [as  reque8l«d  In  the  nfth  tnstruc- 
tlouj  that  plaintiff,  having  shown  no  right  to 
cut  or  put  up  the  hay  for  tbe  lose  of  which 
be  sues,  on  the  lands  of  tbe  Choctaw  Nation, 
is  not  entitled  to  recover  anything  by  rea- 
son thereof. " 

The  plaintiff,  J.  H.  Cullera,  aa  well  as 
Lavo,  b  a  citizen  ot  Texas  and  of  the  United 
States,  but  Black  is  a  cltizec  of  tbe  Chicka- 
saw Nation,  and  the  property  deatroyed  was 
at  tbe  time  In  the  tenitnry  of  the  Choclaw 
Nation.  It  wilt  thus  be  seen  that  the  plain- 
tiff himself  is  under  no  disability  to  sue  in 
our  courts,  unless  It  be  that  the  fact  that  a 
part  of  hifl  right  to  recover,  being  derived 
from  the  IndlsQ,  Black,  Imparts  to  him  a 
partial  disability  to  that  extent.  But  It 
seeou  to  us  that  even  then  the  question  would 
not  be  one  ot  tbe  personal  disability  of  the 
plaintiff  to  sue,  but  would  depend  upon  tbe 
rifrbt  of  Black  to  assign  hia  claim.  If  he 
could  do  this,  then  undoubtedly  plaintiif,  as 
bis  assignee,  could  maintain  the  suit  on  tbe 
claim,  whether  Black  could  have  done  so 
originally  or  not.  Tbe  plaint! ft  is  entirely 
tree  from  any  disability  which,  under  the 
law,  would  deny  him  a  standing  in  tbe 
courts  If  he  paeaeegeH  otherwise  a  right  ot 
action.  There  Is  no  question  of  "comity" 
in  such  case.  Rorer,  Interstate  I^w,  p. 
1Q5.  If.  however,  it  weic  necessary  for  us 
to  decide  tbe  question,  we  think  we  would 


meaning  of  our  Stata  Constltiition  and  lawi, 
and  is  thereby  guaranteed  the  right  of  redreaa 
for  Injuries  done  to  bim  "in  bla  person, 
property,  or  reputation."  It  be  is  not  a  per- 
son, then  what  la  heT  Even  the  plea  of  an 
alien  enemy  baa  been  denounced  by  our 
courts  aa  an  "odioua  plea,"  though  It  must 
be  sustained  If  timely  Interposed.  BiAtm 
T.  Jont*.  as  Tei.  SM.  Every  day  alien  citt- 
tens  of  friendly  nations  are  allowed  to  ana 
in  OUT  courta  nantne  duKntieitte.  We  should 
not  hesitate  to  hold  tliat  an  Indian — certainly 
a  civilized  Indian — is  entitled  to  a  redress  ot 
wrongs  through  our  state  courts.  It  Is  not 
a  question  of  comity,  but  of  right  given  by 
law,  supposing  the  court  otherwise  to  have 
jurisdiction  ot  tbe  controveisy.  Saartiel  v. 
Jloffffri.  S  Kan.  877 ;  TFitey  v.  Keokut,  6  Kao. 
94;  Wileg  v.  Man-atouah,  Id.  Ill  ;  10  Am. 
A  Eng.  Encyclop.  Law,  p.  440,  note  S; 
Dicey.  Parties,  pp.  1,  8;  ffAo  v.  JuIUt,  1 
Wash.  T.  82B ;  Cooley,  Torts,  p.  8S. 

The  federal  courts,  by  generally  deciding 
that  an  Indian  Is  neither  "an  alien'  nor  a 
"citizen"  until  naturalized  or  admitted  to 
cittzensblp.  necessarily  deprived  those  courta 
of  lurlsdlctloD  over  conUovetales  between 
iDdlana  aad  citizens  of  one  of  tbe  States  of 
tbe  Union,  wherever  the  jurisdiction  Is  de- 
pendent upon  tbe  status  of  tbe  partiea.  This 
doea  not  apply  to  the  state  courts.  But  to 
tbe  present  case  then  waa  no  plea  in  abate* 
ment  or  special  exception  to  the  disability 
ot  the  plaintiff  supposed  to  result  from  a 
supposed  disability  affecting  Black's  right 
to  sue  bimself  in  person  or  through  another; 
therefore  Uie  question  is  waived  anyhow  by 
the  pleadings  of  the  defendant.  It  may  be, 
however,  that  the  right  of  Black  t«  assign 
the  claim,  and  thus  invest  plaintiff  with  the 
ownership  tiiereof,  as  well  as  tbe  right  of  the 
plnlntlff  to  recover  damages  done  to  such  of 
the  property  as  defendant  contends  was  real 
estate,  and,  If  so,  was  not  owned  by  any  ot 
the  partiea,  is  sufficiently  raised  and  pre- 
sented by  die  pleading  of  the  general  isnie 
which,  we  think,  throws  on  the  plaintiff  tbe 
burden  of  showing  at  least  prima  facie  hla 
right  to  the  property  destroyed  or  to  the 
damages  done  thereto.  Before  determining 
Uils  branch  of  the  case,  we  deem  It  not  im- 
appropriato  to. here  dispose  of  the  question 
raised  by  the  defendant  and  argued  1^  coun- 
sel on  both  sides,  — that  so  muc£  of  tlie  action 
as  seeks  to  recover  dunages  for  the  deatruo- 
tion  ot  the  boose  and  kitchen  and  stable  is 
purely  local,  and  not  transitory,  and  there- 
fore arose  out  of  the  jurisdiction  of  thla 
State,  and.  aa  a  consequence,  will  not,  like 
a  transitory  action,  follow  tbe  person  ot  tbe 
wrong-doer,  so  as  to  allow  tbe  courts  ot  an- 
other lurlsdictlon  to  entertain  Jurlsdictioo 
thereof.  To  all  intenta  and  purposes,  so  far 
as  being  sued  Is  concerned,  the  appellant  la 
a  resident  of  this  Btate  and  subject  to  its 
laws,  and  to  tbe  Jurisdiction  ot  ite  courts. 
Its  road  extends  into  and  through  tbe  countiy 
In  which  It  was  sued,  and  it  has  an  agent 
and  representative  there.  The  court  below 
had  "jurisdiction  over  the  subject  matter," 
and  therefore,  by  express  provisions  of  law, 
the  defendant  waa  amenable  to  the  process 
of  that  court,  and  liable  to  be  sued  in  that 
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countj.  BsTles'  CItII  Stat.  wt.  1198,  %  Zlb, 
and  Mctlon  21.  This  1b  unquestionably  cor- 
rect as  to  BO  much  ol  the  cause  of  action 
SB  Is  of  a  transitory  nature.  Dicey,  Parties, 
p.  67.  But  while  this  is  true  aa  to  transitory 
actions,  and  therefore  the  court  belov  un- 
doubtedly had  jurisdiction  of  so  much  of 
plaintiff's  claim  for  damages  as  Is  of  that 
nature,  and  would  have  had  jurisdiction  of 
the  whole  claim  if  It  had  been  clearly  shown 
that  the  acllon  is  transitory  as  to  afl  of  the 
Items  for  which  damages  are  claimed,  still, 
upon  the  other  hand,  it  must  now  be  regarded 
as  the  settled  law  of  this  State,  In  harmony 
■with  the  rule  of  the  common  law,  that  an 
«ction  OT  remedy  for  injuries  done  to  land 
■ltual«d  beyond  the  territorial  limits  of  this 
State,  and  when  no  part  of  the  act  resulting 
in  the  injury  was  committed  or  performed 
within  the  Utate.  Is  purely  local,  and  cannot 
be  maintained  in  any  court  in  this  State, 
but  the  enforcement  of  the  remedy  In  such 
fiases  must  be  had  within  the  jurisdiction 
where  the  land  is  situate.  Mtnritv.  Mifaari 
Pae.  B.  Co.  78  Tex.  17. 

The  court  below  therefore  should  have 
charged  the  jury  on  the  subject  as  requested 
by  appellant,  but  with  a  proper  qual Ideation 
80  as  to  leave  to  the  jurj^  whether  any  of  the 
property  destroyed  was  in  fact  real  estate  or 
not.  The  necessity  of  such  a  charge,  and  of 
the  jury  being  allowed  under  appropriate  In- 
Btructlons  to  determine  the  Issue  whether  the 
buildings  were  a  part  of  the  land  or  not, 
will  hereafter  be  more  fully  discussed  in  the 
■everal  respects  In  which  the  question  is 
presented. 

We  now  recur  to  the  other  questions :  flrtt. 
Could  there  be  any  recovery  for  the  destruc- 
tion of  the  house,  kitchen,  and  stebie!  and, 
weeondly.  Could  any  part  of  the  claim  for  dam- 
ages be  assigned  oy  Black? 

Flr*t.  The  appellee  contends  that  the  house 
and  stable  were  chattels,  not  real  estete.  If 
so,  it  would  seem  that  Blacli's  right  to  them 
is  as  strong  as  to  the  other  property  held  by 
him.  It  is  admitted  that  the  ownership  was 
proved,  as  alleged.  In  all  of  the  property  ; 
and  It  is  allegco  that  the  house,  kitchen,  and 
stable,  were  "  furnished  by  Black"  and  used  in 
the  partnership.  It  appears,  however,  that 
these  buildings  were  on  the  lands  of  the 
Choctew  Nation.  If,  therefore,  they  were  a 
pan  of   the  realty.  It  Is  very  evident  that 

Slaintlff  Is  not  entitled  to  recover  for  their 
estruction  either  in  his  own  right  or  in  the 
right  of  Black  or  Lavo,  since  it  is  not  pre- 
tended that  any  of  the  parties  owned  or  held 
the  title  to  the  land.  It  will  thus  be  seen 
that  the  solution  of  this  particular  question 
does  not  depend  upon  the  citizenship  of  the 
parties,  since,  had  the  house  and  Btaoie  been 
furnished"  by  the  plaintiff  himself,  instead 
-of  Black  to  be  used  by  the  partners,  the  same 
Issue  would  have  been  presented,  of  the  right 
to  recover  for  Injuries  to  the  land,  which  the 
plaintiff  admits  that  he  did  not  own,  nor  did 
Black.  Bow,  then,  could  he  recover  dam- 
ages for  such  Injury?  If  allowed  to  do  so, 
the  true  owner  could  also  recover,  and  there- 
by the  defendant  would  be  subjected  to  a 
double  recovery  for  the  some  act.  Before 
proceeding  furUier,  we  desire  to  observe  that 
18  L.  R.  A. 


if  all  of  the  property  destroyed  can  be  re- 

Sorded  as  personal  property,  then  we  hold 
latthe  plaintiff  established  such  prima  facia 
right  or  title  thereto  as  would  entitle  him  to 
recover  against  a  mere  wrong-doer  which 
showed  no  right  to  the  property,  if  It  ifl 
sufficiently  proven  that  the  defendant  did  de- 


stroy the  property.  The  plaintiff  proved  that 
at  the  time  the  property  was  destroyed  he 
and  his  partners  hoa  the  actual,  peaceable, 


and  ezclusive  possession  thereof,  which,  we 
think,  was   prima  facie  eTidence  of   owner- 
ship   or    ri^t   to    the    property,    sufficient 
maintain  the  suit-    Pa^fie  Bxp.   Co.  ■ 


moulh  V.  Chieago  A  N.  W.  R.  Co.  17  'Wis. 
OSO,  84  Am.  Dec.  764;  Angell,  Lim.  p.  885, 
note  4.  But  this  does  not  eliminate  the  diffi- 
culty in  his  way  to  recover  for  the  Injuries 
(if  any)  to  the  land,  because,  as  we  have 
said,  it  is  not  claimed  even  that  any  of  the 
parties  owned  the  land  ;  and  as  to  that,  there- 
fore, the  prima  facie  proof  of  ownership  re- 
sulting from  the  possession  is  repelled.  In 
arriving  at  their  verdict  and  aBsesaing  the 
amount  of  damaees  the  jury  undoubtedly 
allowed  for  the  loss  of  the  house,  kitehen, 
and  Bteble.  Can  we  hold  that  it  is  conclu- 
sively shown  that  these  hulldinga  were  mere 
chattels,  and  no  part  of  the  landT  If  not, 
can  we  hold— would  we  be  justlfled  In  hold- 
ing— that  the  flrst  paragraph  of  the  charge 
of  the  court,  allowing  a  recovery  therefor 
by  plaintiff,  as  well  as  Its  refusal  to  give  the 
fourth  special  Instruction  asked  by  the  de- 
fendant as  above  set  forth,  were  harmless 
errorsl  We  think  not.  The  defendant,  also, 
in  this  connection,  assigns  as  error  tlie  first 
paragraph  of  the  court's  charge,  and  that  Iha 
verdict  of  the  jury  is  contrary  to  the  law 
and  the  evidence  In  this  particular.  Tlie 
court  charged  the  jury  to  the  effect  that, 
under  "the  written  transfers  from  Black  and 
Lavo  to  the  plaintiff,  in  connection  with  the 
undisputed  levidence"  in  the  case,  he  could 
recover  for  all  of  the  property,  it  shown  to 
have  been  destroyed  by  the  negligence  of  tlie 
defendant,  its  servante  or  employta.  Such 
was  the  legal  effect  of  the  charge,  and  It  put 
the  buildtogs  upon  the  same  footing  as  the 
other  property  destroyed.  Under  such  cir- 
curaatences,  we  think  that  the  issue  of  owner- 
ship of  those  structures  and  the  right  of  the 
plaintiff  te  recover  therefor,  as  well  as  the 
right  to  maintain  the  suit  in  the  courts  of 
this  Stete  for  an  injury  to  the  buildings,  is 
dulyraisedond  presented.  Appellee  attempts 
to  obviate  this,  as  we  have  said,  by  contend- 
ing that  the  buildings  were  nothing  more 
thonchattelsor  personal  property.  He  states 
all  of  the  evidence  (so  far  as  we  can  dincover) 
tending  to  support  this  contention  aa  foliowa, 
together  with  the  authorities  cited  by  him, 
viz.:  "The  buildings  and  structures  con- 
sisted of  one  hay  sh^,  valued  at  (200 :  one 
house  and  kitchen,  valued  at  (300 ;  and  one 
Btable,  valued  at  (50 ;  all  of  which  was 
located  in  the  Indian  'Territory,  near  Csle's 
switch,  on  appellant's  line  of  railway.  They 
were  called  Uie  'hay  camp,'  and  were  used 
in  the  partnership  business."  Authorities; 
Tiedeman,  Real  Prop.  §  3;  1   Washb.  Beal 
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402;  Jcim^  r.  Jt'jtm.  SO  Tei.  06;  Hvtchint 
T.  JfoiteTJim,  4S  Tex.  CM.  It  U  not  alleged 
that  these  itnicturoa  nere  peiBonal  property 
In  tbe  petition,  nor  is  aaj  right  to  remoye 
them  from  the  nil  alleged  or  proven.  It  ii 
diown  that  Black  "  furuTshed''  the  houte  and 
kltcliea  and  the  stable  to  be  uaed  in  the  part- 
oerahip.  But  where  did  he  acquire  a  right 
to  tiie  Duildinga?  When  and  how  were  they 
erected  on  the  pttund  of  another?  Did  he 
own  Uie  material,  and  himself  erect  the 
itrncturM,  or  were  they  already  standine  on 
the  ground,  and  tiins  taken  poasessioa  of  by 
him  and  "  fumlBbed"  or  appropriated  by  htm 
to  the  OM  of  the  partDerahip,  of  which  he 
wu  a  memberf  Ii  he  erected  them,  waa  it 
done  in  aiich  a  manner  that  they  were  still 
portable,  and  removable  as  on  wheola,  and 
not  fixed  and  attached  to  the  soli,  as  a  bouse 
or  stable  iceiierallr  la?  We  find  no  sufBcleDt 
answer,  if  any,  in  the  evidence  on  the  sub- 
ject as  given  In  the  briefs  of  counsel,  nor 
bave  we  found  any  in  the  statement  of  facts, 
liie  fact  that  the  buildings  are  spoken  of.  In 
connection  with  the  other  property,  as  "the 
camp, "  doea  not  prove  that  tbev  are  no  part 
of  Uie  land.  It  may  tend  to  ffhow  that  the 
parties  Intended  only  to  use  them  temporality 
while  camped  there  and  engaged  in  cutting 
hay,  but  yet  if  Black,  in  fact,  erected  the 
buildings  with  his  own  material,  but  did  m> 
In  such  manner  as  to  afflx  and  attach  them  to 
the  soil  without  permission  of  the  owner, 
tbev  became,  as  he  had  no  intereat  In  the 
realty,  a  part  of  the  land,  and  were  lost  to 
blm.  We  think  It  will  not  be  denied  that  a 
dweiling-houM  and  kitchen  would  generally 
be  regarded  as  a  part  of  the  realty.  In  any 
event,  whether  they  were  movable  fixtures 
or  not,  Id  the  present  Instance,  whs  a  mixed 
question  of  law  and  fact,  and  the  issue  was 
not  submitted  to  the  Jury  at  all.  Authorities 
tvyra.  Besides,  as  we  have  said.  It  is  not 
shown  that  Black,  In  fact,  erected  these 
buildings,  and,  If  he  did,  he  put  them  on 
the  land  of  a  atranger,  without  license  to  do 
so.  Tiedeman.  in  the  second  section  of  bis 
work  on  Reiil  Property  (cited  by  appellee), 
■ays:  "Land  is  the  soil  of  ttie  earth,  and 
iucludea  everything  erected  upon  its  surface, 
or  which  is  buiied  beneath  It.  Under  the 
term  'land, '  therefore,  are  included  the 
buildings  mode  ao  under  the  doctrine  of  ac- 
cession, .  .  .  The  general  rule  of  law  is 
that  a  permanent  annexation  to  the  soil  of  a 
thing  In  itself  personal  makes  It  a  part  of 
the  realty.  The  rule  applies  in  some  cases 
even  where  the  thing  annexed  la  the  personal 
propertv  of  another.  Thus,  If  a  stranger 
erects  a'  building  upon  the  land  of  another. 
having  no  estate  therein,  the. building  be- 
comes the  property  of  the  owner  of  the  soil. 
(Certainly  where  he  knew  he  did  not  own  the 
and.]  .  .  .  But  If  such  erection  is  in  pur- 
suance of  a  license  granted  by  the  owner  of 
the  soil,  then  the  annexation  will  not  make 
the  building  or  structure  a  part  of  the  realty. " 
It  seems,  therefore,  according  to  the  weight 
of  the  evidence,  that  the  structures,  without 
further  proof  on  the  subject,  would  come 
under  the  operation  of  the  general  rule,  and 
not  the  exception.  We  certainty  cannot  bold 
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matter  of  law  tbat  there  was  no  per- 
manent annexation,  and  that  tho  >tructure» 
are  movable  fixtures ;  bat,  on  the  contrary. 
Id  the  light  of  testimony  on  the  subject,  an 
opposite  deduction  is  more  reasonable.  We- 
therefore  think  that  there  was  error  in  the 
flrat  paragraph  of  Che  court'a  geoeral  charge, 
given  as  It  was  without  any  qualification, 
—  1  to  leave  to  the  Jury  the  oetermlnatloo- 
his  issue, — whether  there  had  been  any 
permanent  annexation  to  tbe  soil.  Tbe  same- 
may  be  said  of  the  refusal  to  allow  the  fourth 
special  Instruction.  In  this  connection  we- 
will  dispose  of  the  question  as  to  tike  ri^t 
of  the  plaintiir  to  recover  for  the  hay.  We^ 
think  that  there  waa  no  error  in  the  conrt'a. 
refusal  to  allow  the  fifth  instruction  reoueated 
by  the  defendant,  "that  the  plaincifT,  having 
shown  no  right  to  cut  or  put  up  hay  on  land 
of  the  Ohoctaw  Nation, "  cannot  recover  for 
Ita  destruction.  Plaintiff  alleged  tbat  under 
the  laws  of  that  nation  the  members  of  hia- 
flrm  had  the  right  to  cut  and  put  up  hay  on 


poasesslon  of  the  parties,  ready  for  market. 
It  was  no  longer  any  part  of  the  land.  Their 
exclusive  and  peaceable  possession  theieof 
was  prima  facie  sufficient  to  support  a  re- 
covery against  a  wrong-doer,  tinder  sucb 
circumstances,  and  in  tne  absence  of  proof 
that  they  did  not  have  the  rignt  to  put  ui> 
the  hay,  a  license  to  do  so  ought  to  be  pre- 
sumed. Abb.  Tr-  Bv.  p.  6Z8,  §  4.  This  is- 
dlBeient  from  the  right  to  recover  for  an  in- 
jury to  the  land  itself,  for  it  clearly  appear* 
that  none  of  the  parties  owned  thp  land,  and 
the  damage,  therefore.  In  legal  contempla- 
tion, could  not  tie  to  them.  They  did  not 
show  even  a  possessory  right  to  use  and 
occupy  the  land  itself,  except  temporarilv, 
while  engaged  in  making  hay,  and  to  thft 
extent  only  that  was  necessary  for  tbat  pur- 
pose. Had  there  been  proof  tbat  Black  had 
the  legal  authority  to  erect  the  buildings  oa 
the  land,  and  If  he  did  so  under  such  clr- 
cumstancea  as  gave  him  the  right  to  remove 
the  same,  then  the  exclusive  actual  possessiotk 
of  the  buildings  would  likewise  have  been 
sufficient  evidence  of  ownership,  if  it  were 
necessary,  under  such  circumstances,  to  rely 
upon  that  fact.  1  Civil  Caa.  Ct.  App. 
g|  517.  896 ;  3  Civil  Cas.  Ct.  App.  §  7B0.  A* 
to  permanent  annexations,  etc,  see  Cooley. 
Torts,  pp.  428-430,  and  iioU  1.  But  we  have 
already  sufficiently  discussed  tlie  Issue  of 
fixtures  td  tion  to  indicate  our  views  on  that 
subject.  At  the  risk  of  nrolixity,  however. 
we  will  make  s  few  additional  observationa, 
upon   the  matter  of  title  in  cases   like  the- 

E resent,  to  prevent,  if  possible,  a  migappre- 
ension  of  our  views  when  construed  In  the 
light  of  some  of  the  authorities  which  we 
have  cited.  Many  of  the  decisions  of  most 
eminent  courts  as  well  as  able  teit-writeia- 
announce  the  rule  of  law  to  be  that  in  actions 
ol  trespass  or  trover  or  In  kindred  actions  the 
wrongdoer  cannot  avail  himself  of  a  title 
to  the  property  in  a  third  party  with  whiclk 
he  is  not  connected.  We  do  not  doubt  that 
tbe  proof  of  such  fact  would  not  he  allowed 
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to  cumpletelf  jutititj  the  wrong-doer  U17- 
where,  or  prevent  the  plaintiff  from  recover- 
Ing  for  tbe  injury  done  to  big  poaaeMion  aa 
■Dcb,  or  to  defeat  an  existent  risht  t«  tbe 
poMcmJon  of  the  propertj,  etc.  ;  oat,  upon 
the  other  band,  we  U«  equally  clear  that,  if 
n  U  ertabllabed  that  the  plaintiff  waa  not 
the  owner  of  the  property,  and  had  no  ntber 
latereat  tbenio  than  tbe  bare  poeseaalon 
thereof,  theo.  where  tbe  meaaure  of  damagea 
relied  npon  la  the  Talue  of  the  property  To- 
jured,  deatroyed,  or  converted,  la  auch  caae 
the  defendant  would  not  be  legally  liable  to 
oompenaate  the  plaintiff  tor.  the  value  of 
property  which  he  did  not  own ;  and  oaght 
to  be  permitted  to  prove  title  In  a  third 
party,  not  only  tot  tbe  purpoea  of  disproving 
tbe  plaintiff'!  right,  or  rather,  claim  toi 
dnmagea,  without  an  Injury  to  himaelf,  but 
alao  to  avoid  being  compelled  to  reapond  in 
double  damaeea  for  the  aame  injur;  to  the 
propertT.  Vide  Clapp  v.  Oliddm,  80  He. 
448.  Until  auch  outatanding  title  or  a  title 
in  tbe  defendant  la  establish^,  however,  the 


rtctly  aaid   that  tbe  actual   posaeaalon  of 
property  is  prima  facie  proof  of  the  owner- 
ship thereof,  but  It  amounted  to  no  more  than 
thla. 
We  now  reach  the  consideration  of  tbe 


The  appellant  contend!  that  an  Indian,  being 
under  the  control  and  protection  of  the  gov- 
ernment of  the  United  Stat«a,  cannot  own 


through  the  ageocies  provided  by  the  general 
ItovemmeDt.  Without  atoppiog  to  consider 
tbe  inconslatency  of  this  contention,  pointed 
out  by  appellee  B  counsel,  we  bold  Uiat  tbe 
entire  position  is  untenable,  and  that  we  do 
not  doubt  that  an  Indian  (certainly  a  civil- 
ized one)  is  entitled  to  own  petaonal  effectg 
or  chattels,  and  to  be  protected  in  their  en- 
joyment until  deprived  thereof  by  due  course 
of  law.  Ajiy  Other  doctrine  would  be  mon- 
■troua,  and  contrary  to  tbe  civilization  of  the 
age.  Hia  poaaeaaory  right  to  keep  and  enjoy 
the  property  cannot,  as  we  think.  In  any 
event  be  denied,  upon  any  aouud  legal  prin- 
ciple. Can  be  be  robbed  or  atripped  naked 
In  our  streets  by  lawless  hands,  and  yet  have 
no  recourse  in  the  courts,  upon  the  ground 
that  he  is  without  title,  and  legally  incapable 
of  acQuirlng  title?  At  the  time  of  tbe  de- 
■tructlon  ofthe  property  in  question  it  ap- 
pears that  Black  was  off  bla  own  reaervation, 
and  was  not  occupying  strictly  tribal  re- 
lations with  bis  own  nation,  the  Cfalckasawa, 
but  was  engaged  in  businesa,  and  in  a  co- 
partnership with  white  men,  and  on  hia  own 
account.  We  have  found  no  law  of  the 
United  States  or  of  thla  BtaU  that  would 
prevent  him,  or,  in  fact,  any  Indian,  from 
acquiring  personal  property,  and  of  enjoying 
the  fruits  of  hia  labor  and  induatty,  but  the 
laws  are  quite  to  tbe  contrary.  While  It 
may  be  true  that  there  are  some  restrictions 
upon  the  right  of  Indiana  to  make  contracts. 
or  to  dispose  of  either  real  or  personal  prop- 
erty of  certain  klnda,  under  Bome  clrcum- 
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property,  as  such,  was  in  fact  transferred, 
but  only  a  claim  for  its  loss.  That  con- 
tract doa  not  ccnne  within  the  purview  of 
section   ai(»,    Bev.    Btat.    U.    8.,    which. 


They  are  ,  .. 

services  tor  an  Indian  or  tribe  of  Indiana  in 
the  collection  of  claima  against  the  general 
government.  This  Statute  was  congtnied  by 
the  Supreme  Court  of  Indiana,  and  it  waa 
held  that  an  Indian  could  assign  or  transfer 
even  a  portirai  of  her  annuity  due  from  the 
general  government  in  nayment  of  her  debts, 
and  antWite  the  cnattor  to  receive  and 
apply  tbe  same  to  the  extinguishment  of  the 
debt ;  and  that  agreementa  cr  tranaactiona  of 
thla  nature  between  an  Indian  and  a  citizen 
were  not  problUted  nor  regulated  by  tbe  laws 
of  Congress.  Go^^  v.  SeotI,  70  Ind.  259. 
The  preeent  controversy  falls  within  the  rea- 
aoning  and  principle  of  that  case.  We  do 
not  think  that  the  laws  of  Congress,  nor  the 
provisions  of  any  treaty  of  which  we  are  ad- 
vised, were  Int^ided  to  confine  an  Indian  ex- 
clusively to  tl  "  " 
redress  of  griei 
from  asslndng  a  right  . 

5 resent.    Unless  restricted  bv  aome  posit! 
tw,  the  right  to  property  ana  dominion  o^  __ 
it.  Inherent  in  every  human  being,  would 


manner  aa  aeema  moat  advantageoua  t 
owner.  Tbe  mass  of  persanal  propertv  would 
be  of  little  benefit  unless  It  could  be  sold, 
exchanged,  or  transferred  by  tbe  owner ;  and 
Congress  certainly  did  not  Intend  to  deny  to 
an  Indian  like  Black  complete  dominion  over 
and  full  enjoyment  of  auch  of  tbe  property 
aa  was  acquired  by  hia  own  Industry,  and 
not  as  a  pensioner  of  the  United  States,  The 
Supreme  Court  of  Waablogtoa  Territory 
held  that  an  Indian  austaining  tribal  rela- 
tions could  contract,  sne,  and  be  aued  the 
aame  aa  an  alien.  Ajnong  other  things,  tbe 
(»urt  aaya,  in  speaking  of  the  riffbt  of  an  In- 
dian to  acquire  property  and  make  contracts, 
that "  be  had  tbe  same  right  and  power  to  con- 
tract with  appellee  as  the  appellee  had  to 
contract  with  him.  Money  and  all  other 
personal  property,  which  he  certainly  had 
the  right  to  get  and  hold,  he  bad  also  tbe 
right  to  use  immediately,  and  to  promise  In 
advance  in  all  proper  ways,  in  pursuit  of  bla 
happiness."  Oho  v.  Jullei.  1  Wash.  T.  825, 
g,  t.  for  a  diacusalon  of  the  right  of  an  In- 
dian to  acquire  and  use  property,  to  aue  and 
be  sued,  and  the  necessity  of  sucli  rights,  etc. 
Tbe  nature  of  Black'a  claim  for  damagea 
done  to  property  being  auch  as  la  ordinarTly 
assignable,  we  are  of  tbe  opinion  tbat  the 
fact  that  Black  is  an  Indian  does  not  render 
the  assignment  Illegal  or  Inoperative,  and 
therefore  Che  court  below  did  not  err  In  re- 
fusing lo  instruct  the  jury  aa  requested  by 
appellant  on  this  point.  Having  the  right 
both  to  transfer  the  property  and  to  sue  in 
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oar  courts,  u  we  have  seen,  he  could  un- 
doubtedly transfer  the  cause  of  action,  when 
it  li  otherwise  aaaigaable  under  the  law. 

We  return  now  t«  the  flrsi,  second,  and 
fourth  BaalgnmentB  of  error,  adverted  to  In 
the  outset.  In  reg&rd  to  the  fourth  align- 
ment, which  relates  to  the  refusal  of  the 
court  to  allow  the  second  instruction  re- 
quested by  the  defendant*  it  maj  be  said  that 
the  first  proposition  thereof  was  applicable, 
and,  if  standing  alone,  should,  perhaps, 
have  been  given,  in  order  to  call  the  atten- 
tion of  the  Juiy  poinledlj  to  the  issue ;  but 
mixed  up  and  connected   with  other 


improper  directions  that  should  not  have 
been  allowed.  It  was  not  "wholly  immate- 
rial" whether  the  flre  which  had  been  raging 
on  the  previous  day  was  "communicated  by 
the  engines  of  the  defendant,"  and  destroyed 
the  hay  camp,  for  there  was  some  evidence 
to  that  eSect.  If  that  fire  arose  from  the 
negligence  of  the  defendant,  and  in  fact  de- 
BlroyM  plaintiffs  propertv,  we  do  not  see 
why  the  defendant  shoula  not  be  held  re- 
sponsible for  the  consequenrea  of  that  fire. 
iJefendant  offered  proof  tending  to  show  that 
the  fire  which  destroved  the  camp  was  a 
prairie  fire,  not  kinuied  by  its  engines. 
This  was  permissible,  but  the  court  hod  al- 
ready charged  the  jury  thai,  if  tlie  fire  that 
destroyed  the  property  was  not  caused  by  flre 
eacapiog  from  the  defendant's  engines,  but 
resul  tea  from  some  other  cause,  they  would 
find  (or  the  defendant.  The  court  was  not, 
therefore,  bound  to  reform  and  rectify  the 
requested     instruction    into    a    presentable 

The  first  and  second  assignments  present 
more  serious  questions, 'viz.  :  Docs  tiie  evi- 
dence sustain  the  verdict  tlnding  that  the 
engines  of  the  defendant  communicated  the 
fire  which  destroyed  the  property,  and  that 
this  was  due  to  the  negligence  of  the  defend- 
ant? The  only  facts  proved  by  the  plaintiff 
to  show  the  origin  of  the  fire,  or  negligence 
Upon  the  part  of  the  defendant  in  this  re- 
spect, are  the  following:  A  short  time  be- 
fore tJie  fire  was  discovered  two  freight  trains 
belonging  to  the  defendant,  one  following 
the  other  aft«r  a  short  interval,  passed  over 
tlie  road,  and  near  to  the  point  where  appel- 
lee claims  the  flre  was  started,  and  might, 
therefore,  have  set  out  the  flre.  Between 
three  and  four  hours  after  the  fire  was  fii^t 
discovered,  a  witness  (Lave)  for  the  plain' 
tift  went  over  the  recently  burned  district, 
and  traced  the  course  of  the  fire  to  where  he 
sa^s  it  "stoned."  The  place  located  by  this 
witness  and  relied  on  by  the  plaintiff  as  the 
beginning  point  of  the  fire  was  at  the  foot 
of  the  railway  embanliment,  and  within  IG 
feet  of  Ibe  track,  and  south  of  the  bayou. 
Here  the  v^Itness  testifies  that  he  found  "  grass 
and  brush  still  burning."  On  the  next  day 
another  witness  for  plaintiff  observed  ashes 
at  the  same  point.     It  was  proved  that  the 


furious  wind  v 
blowing,  which  swept  the  flames  and  shocks 
of  burning  graes  before  it  with  rushing  ra- 
pidity, aurl  to  great  distances,  defying  every 
I  effort  of  the  witness  to  protect  the  hay  camp, 
which,  though  situated  at  some  considerable 
distance  from  the  railway,  was  quicklf 
reached  and  consumed  by  tLe  fire.  The  de- 
fendant introduced  a  great  deal  of  testimcoiy 
to  disprove  the  facts  relied  on  bv  the  plain- 
tiff, and  at  least  completely  repelled  the  pre- 
sumption of  negligence  that  would  ba 
indulged  from  the  fact  that  its  engines  com- 
municated the  fire,  even  if  It  be  conceded  that 
the  fire  was  thus  caused.  The  defendant 
proved  by  a  numt>er  of  witnesses  that  these 
engines  were  provided  with  the  best  Improved 
flre -arresters,  in  good  condition,  and  properly 
operated.  Nay,  more  than  this,  that  its  road 
track  was  down  grade  at  this  point,  and  that 
these  trains  (as  was  the  habit)  pa^ed  along 
by  their  own  momentum,  without  the  use  of 
steam,  or  the  worklne  of  tlie  engines,  and 
that  in  such  case  it  is  "  ImpossiDle"  for  an 
engine toemitsparksandcinders,  etc.  These 
facts  the  plaintiff  did  not  even  attempt  to 
disprove.  There  was  also  proof  of  the  prev- 
alence of  "the  prairie  fir^  which  we  bave 
already  mentioned.  But  it  may  be  said,  aa 
it  is  argued  by  appellee's  counsel,  that  there 
Is  a  conflict  of  evidence  as  to  the  origin  of 
the  fire,  and  that  the  jury  had  the  right  to 
conclude  that  it  was  set  out  by  the  act  of  Uw 
defendant.  If  we  concede  this,  still,  when 
is  the  proof  that  the  fire  was  kindled  througli 
the  culpable  negilgeace  of  the  deftmdantT 
Both  of  these  facta  must  be  shown  by  a  pre- 
ponderance of  the  evidence,  at  least  in  the 
court  a  QUO.  Appellee  answers  that  the  de- 
fendant permitted  combustible  material  to 
accumulate  on  its  right  of  way.  If  so,  that 
would  be  negligence,  if  that  caused  the  fire. 
But  the  only  proof  of  this  is  that  "somo 
grass  and  brush  (how  much  it  is  not  shown) 
were  found  burning  at  the  beKiunine  point 
of  the  fire,  as  fixed  by  appellee,  several  hoiirs 
after  the  fire.  If  In  (act  dry  and  combusti- 
ble, bow  is  it  that  the  gross  and  brush  burned 
BO  long  and  continuea  to  bum  at  the  same 
place  in  the  face  of  so  strong  a  wind  as  was 
then  prevailing?  Would  not  such  material 
have  been  swept  away  as  fast  as  it  burned, 
or  been  extinguialied  in  a  short  whileT  The 
process  of  incineration  was  entirely  of  too 
great  duration  to  be  compatible  with  tho 
hypothesis  that  the  material  was  dry  and 
combustible,  under  the  circumstances.  It 
seems  to  us  that  this  brush  and  grass  most 
have  been  green  and  difScult  to  bum,  or  else 
the  fire  did  not,  in  all  probability,  originate 
at  this  point.  If  it  did  not,  then  there  is  no 
proof  of  negligence.  The  evidence.  In  our 
opinion,  fails  to  show  an  accumulation  ol 
dry  and  comhustible  material  at  this  point 
or  anywhere  on  the  right  of  way.     One  wit- 


rrbat  liwtruotioD 


le  praJrit 


ErecedlDB  day  and  oljtht, 
ivlDR'  appaienllf  gone  uui.,  nna  rD<»Du  »•  u 
strong  wind  on  tbe  day  la  question,  and  carried  lo 
the  PtopertT,  and  caused  lis  destruction  Instead, 
jou  should  find  lor  deleodant.  Tberelsnoaompe- 
19L.  R.  A. 


□ualder  whether  o: 


1»1. 
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iMM  testlfles  that  the  flie  Btarted  at  %  point 
north  of  the  ba;ou,  but  thlB  doea  not  appear 
to  have  been  on  the  right  of  way ;  and,  be- 
Bidea,  on  that  aide  of  the  bajou  the  defendant 
had  recentlr  cleared  and  bunied  off  its  right 
of  way.  The  law  did  not  require  nor  per- 
mit the  defendant  to  destroy  or  remove  zrmsi 
w  other  Inflammable  material  not  on  ita  right 
of  way.  In  view  of  the  evidence  as  presented 
Id  the  record,  we  are  constrained,  though 
not  without  •ome  reluctance,  to  hold  that  it 
doea  not  aupport  the  verdict  of  the  Jut;  to 
the  extent  required  by  law  in  such  caoes, 
particularly  as  to  the  itaue  of  negligence. 
Tidt.  MittmiH  PM.  B.  Ot.  y.  Bartlat.  M  Tex. 
•n :  (haf,  0.A8.F.B.00.  V.  Witte,  66  Tex. 
S95 :  l/brt  Worth  Alf.  0.  R.  Co.  t.  WaUact, 
74  Tex.  B66ilfa«nuitimal  d  (?.  Jf.  B.  Cb. 


T.  n'ffiflurmonn,  01  Tex.  068 ;  Tkeot  P.  S.  0», 
V.  LtBi,  GO  Tex.  077. 

Upon  another  trial  additional  evidence  may 
be  adduced,  or  at  least  fuller  explanations 
of  the  circumstances  relied  upon  may  be 
made,  on  behalf  of  the  plaintiff,  and  we  for- 
bear therefore  from  saying  that  the  verdict  is 
entirely  without  any  evidence  for  its  support. 
We  have  endeavored  to  dispose  of  all  of  the 
numerous  queatlona  presented  because  tt  is 
apparent  that  they  will  arise  again  upon 
another  trial,  and  this  has  unavoidably  pro- 
tracted the  opinion  to  an  extent  much  ijeyond 

For  the  errors  Indicated  we  think  that  1A< 
jvdgmtia  tAouid  be  retened,  and  the  caUM  !»• 
manded. 

Adopted  by  Supreme  Court,  June  18,  IWL 


PLOBIDA  SUPREME   CODRT. 


D.  a  FORBES.  Appt. 


•>.    Tbm  Aet  of  1886,  cbrnp.   8808.  pro- 
viding   for   tha   erea.tlon    of    eom  * 
boMrda  <^  hailtt]  and  oonatltutlng'tliwii 

p<uiuion«.miiatbeooiiMrueil  in  oODneotlon  with 
the  Aols  of  U7B,  chap.  SUB;  1B81,  ohap.  8S1£,  and 
18BI,ctep.tUS,I««sFla.,-aB  beiitstnpartn 
l<r<n,  and  havlnf  In  view  one  object. 
8.  Under  tha  Aet  of  1879.  ehap.  am,  __ 
amended  br  the  Aot  tt  Usa,  chop.  Mi,  oountr 
boards  of  health  have  do  autfaorltr  ' 


. -._       .. e  lubjeot to  and 

have  been  put  In  qnaiviiUne. 
8.   Under  the  Aet  of  1888,  ohap.8«B,  and 
Che  acta  <n  pari  mnf^rla  prior  tbereto.  county 
boorda  of  health  have  no  authorltr,  without  an 

npon  entering  porta  within  the  Jurisdiction  of 
aald  boards  to  devlotefrom  their  oouite  all  milea 


a,li>veetedbralatutewlth: 

of  a  put^  natute,  to  be  ezerolaed  for  the  imbllc 
beneflt,  and.  Id  the  alieenoe  of  suoh  lemedr  con- 
ferred bf  atatuta,  are  not  liable  In  anooUonfor 
tort  tor  damaxca  mtfaeperfonnanoeofaDoSolal 
dutr. 

(Anguft  U,  IWU 

APPEAL  by  plaintiff  from  a  judgment  of 
(be   Circuit  Court  for  Escambia   County 
Buataining  a  demurrer   to  the  complaint  in  an 
action  bronght  to  recover  damages  for  defend- 
anl'a  alleged  illegal  interference  with  plaintiff's 
vessel  in  compelling   it  lo   go  Into  quarantine 
and  pay  the  charges  thereof.    Aglrmai. 
The  facta  are  fully  stated  in  the  opinii 
Mt»r».  R.  U  CMmpbeU  and  J.  Ei 
WoUh  for  appellant. 
Jfr.  John  C.  Arerr,  for  appellee: 


If  the  Board  of  Health  made  an  cnor  tn 
their  construction  of  the  law  in  so  far  as  it 
autboriied  them  to  thoroughly  protect  ths 
public  health  of  the  county,  they  were  acting 
within  the  general  scope  of  their  jurisdiction 
and  cannot  be  held  responsible  for  an  error  in 
their  comprebengion  of  tha   limits  of  their 

4  Walt,  Act  A  I>er.  082,  par.  2;  1  IHIlon, 
Mun.  Corp.  par,  88,  804;  2  Dillon,  Mun.  Corp. 
nir.  7C3;  3  Tbompeoo,  Encjclop.  Law,  429; 
Bnia-nt  V.  St.  Paul.  33  Minn.  266;  Si  porta 
(/Donovan,  24  FU.  281;  Ferrari  v.  Exambia 
Gouitty  Board  at  EeaOh,  24  Fla.  890. 

lf»br]r,  /.,  delivered  the  opinion  of  the 
court: 

In  Septembo-.  1888,  appellant,  D.  8.  Forbes, 
commenced  a  suit  i^inst  ajmellee  in  the  Cir- 
cuit Court  of  Ihe  Pltst  Judicial  Circuit  of 
Florida  for  Escambia  County.  A  demurrer 
woa  sustained  on  the  23d  day  of  October,  18tl8, 
to  the  original  declaration  filed  by  plaintiff 
below,  and  leave  given  to  amend  the  declara- 
tion. On  the  6tb  day  of  November,  1B88, 
plaintiff  below  filed  the  following  amended 
declaration:  "D.  8.  ^orbea,  by  hu  attorney, 
R.  L.  Campbell,  sues  the  Board  of  Health  of 
Escambia  County,  a  corpoiation  existing  un- 
der the  laws  of  the  Blate  of  Florida,  for  that, 
on  the  27th  day  of  Auguat,  A.  D.  IB88,  the 
BritUh  bark  Tiber,  whereof  aald  plaintiff  waa 
and  Is  master,  did  enter  the  Port  of  Fensacola, 
in  aald  county  and  Btate.  the  Port  of  Cape 
Town  being  the  last  port  from  which  aald  bark 
Tiber  aalled  on  the  voyage  which  ended  at  Ihe 
Port  of  Pensacola  on  the  day  and  year  above 
mentioned;  and  plaintiff  avers  that,  although 
no  quarantine  bad,  before  the  entry  of  said 
bark  into  the  said  Port  of  Penaacola,  nor  dur- 
ing the  Btay  of  said  bark  in  said  port,  been 
declared  by  said  defendant  against  said  Port  of 
Cape  Town,  and  although  no  contagious,  in- 
fectious, or  pestilential  diHeaac  existed  upon 
said  bark  at  the  lime  of  or  aft«r  her  comlnr 
into  the  said  Port  of  Pensacola  as  aforesaid, 
and  although  no  such  difcRse  had  occurred  or 
existed  upon  taiil  bark  during  her  voyage 
from  said  Fort  of  Cnpe  Town  to  said  Port  of 


FLO&nu  Svrmifu  Coum. 


Feowcola,  nor  within  tblrty  days  before  her 
arrival  at  aaid  Port  of  Peiisacola,  said  defend- 
ant did  compel  aaid  buk,  immediately  upon 
her  enterlnc:  the  Bay  of  Pensacola,  in  which 
aaid  Port  of  Penaacola  Is  situated,  to  proceed 
directly  to  ihe  quaraQtine  stalion  of  said  de- 
fendant, whlcb  said  quaraniiae  stnlloD  is  aitu- 
aied  upon  an  arm  of  aaid  Bay  of  Pensacola, 
and  distant  raiitbeaslerly  hIi  miles  from  the 
aaid  Port  of  Pensacola.  where  vessels  load  and 
unload,  thereby  compellbg  said  bark  to  devi- 
ate six  tnilea  from  the  course  of  vessels  not 
Bohject  lo  quarantine,  proceeding  (o  the  usual 
place  of  loading  and  unloading  cargo  la  aaid 
Port  of  Pe&Mcola,  and  did  compel  said  t>ark 
to  make  said  deviation  and  prtxeei  to  said 
quarantine  station  as  aforeMid,  without  any 
Inspection  or  ezamlaalion  of  said  bark,  her 
crew,  or  cargo,  by  any  beHtth  Inspectoror  city 
physician  o(  said  port,  and  wltliout  any  report 
of  such  Inspector  or  pbysiciati,  or  order  of 
aaid  defendant  In  respect  to  the  saaitary  con- 
dition of  Bald  bark,  her  crew  or  cargo.  I)ut 
BOlely  and  ezcluslvefj  under  tbe  provisions  of 
section  1  of  a  proclunation  of  said  defendant 
made  on  the  28d  day  of  April,  A.  D.  1688, 
which  Is  as  follows:  'That  from  and  after  the 
ISlh  day  of  Hay,  A.  D.  1888,  and  untU  tbe 
ISIh  dsy  of  November,  A.  D.  1SH6,  no  vessel 
which  may  have  been,  lietween  those  dates,  at 
ports  or  placea  where  yellow  fever  or  other 
malignant  diaease  bad  actually  appeared,  shall 
be  permitted  to  discharge  Itallast  or  cargo  or 
l(Ma  cargo  In  said  Bay  of  Penaacolai  antfthat 
all  other  vessels  arrivlnz  In  said  bay  between 
•aid  dates  shall,  Immealately  upon  crossing 
the  bar,  proceed  to  tbe  quaranllne  station  here- 
inafter dealgnated,  to  be  Inspected,  and,  If 
deemed  necessary  by  tbe  quarantine  phvslcian, 
discharge  ballast,  and  tie  submitted  lo  a 
cleansing  and  dlslnfecling  process;' — and  not 
under  any  other  proclsmallou  or  order  or  re- 
quirement of  said  defendant,  or  law  of  tbe 
Blate  of  Florida;  and  did,  for  a  long  space  of 
time,  to  wit,  twelve  days,  detain  said  bark,  tbe 
reasoDable  damages  for  which  detention  Is 
$78.04  per  day,  rating  tbe  same  at  the  usual 
rate  of  demurrage  per  day  for  a  veesel  such  as 
the  said  bark,  which  is  8  cents  per  day  per 
re^tered  ton,  said  bark  being  of  tbe  burden 
of  9U  registered  tons;  and  did  also  compel 
•aid  bark  to  undergo  fumigation,  for  which 
said  defendant  charged  Ihe  plaintiff  the  sum  of 
$48.30  for  said  fumigation  and  the  materials 
tised  in  effecting  the  same;  and  also  did  com- 
pel said  bark,  with  her  own  crew  and  appli- 
ances, to  discharge  her  ballast  at  said  quaran- 
tine station,  and  did  charge  and  compel  tlie 
payment  by  said  bark  at  llie  rate  of  thlrty-flve 
cents  per  ton  for  every  ton  of  ballast  so  dis- 
charge, which  amounted  to  S20  tons,  making 
the  aggregate  charge  for  the  discharging  of 
saidballBBtof|113.  And  plalntifT  further  aven 
that  be  WHS  compelled  to  pay  said  ballast  and 
fumigation  charges  under  pain  of  attachment 
and  seizure  of   bis  vessel  for  the  refusal    of 

eialntlfl  to  pay  tbe  same,  and  also  of  plaintiff 
['lug  prevented  from  taking  said  bark  from 
the  said  quarantine  station  to  the  loading 
eround  for  vessels  In  said  Port  of  Pensacola, 


Ads., 

as  aforesaid.  Wherefore  plaintiff  says  that  he 
is  damaged  in  the  anm  of  $2,t)00,  and  there- 
fore he  brings  this  suit,"  etc. 

Defendant  below  demarred  to  the  amended 
declaration  on  the  ground  that  "the  same  is 
bad  In  substance.  In  this:  that  it  falls  to  set 
forth  any  (wuse  of  action  against  defendant." 
This  demurrer  was  sustained,  and,  plaiotUr 
below  declining  to  farther  amend,  a  final  Judg- 
ment was  rendered  against  falm  on  the  ISui 
dsy  of  December,  1888,  from  which  dedaLon 
an  appeal  I*  prosecuted  to  this  court 

Tbe  ernn*  assigned  here  are:  (1)  in  sustain- 
ing tlie  appellee's  demurrer  to  appellant's 
amended  declaration;  (S)  in  rendering  final 
Judgment  against  appellant  upon  salddemur- 

The  sole  question  for  ua  to  deal  witb  now  ia 
the  sufficiency  of  the  allegationa  of  appellant's 
declaration  to  stale  a  cause  of  acdon  agaliut 
appellee.  The  Board  of  Health  of  Escambia 
County  is  a  creature  of  statutory  law.  and  all 
its  duties  and  powers  are  derived  from  tbia 
source.  Before  analysing  the  declaration  to 
see  If  Its  sllegations  are  sufflclent  to  constitute 
a  cause  of  action,  let  ua  refer  to  the  statutory 

Ero  visions  on  the  subject  ol  county  boards  of 
ealth .  The  first  enactment  on  this  subject  to 
which  reference  need  t>e  made  la  the  Act  of 
1879  (chap.  8163,  Laws  FU.)  This  Act  consti- 
tutes the  mayor,  aldermen,  and  city  physician. 
If  there  be  one,  of  every  incorporated  city  or 
town  a  board  of  health  (or  said  dty  or  town; 
and  when  there  is  no  lncari>onted  dty  or  town 
the  board  of  county  oommiasionei*  shall  con- 
stitute a  board  of  health  for  such  county.  The 
boards  of  health  thus  created  are  Invested  with 
power  to  declare  quarantines  on  water  or  land, 
within  their  Jurisdictions,  against  boats  or  Tea- 
sels upon  which  any  (xintagious.  Infectious,  or 
pestilent  disease  existed  or  nad  existed  during 
the  voyage  to  satd  dty,  town,  or  district,  or 
within  thirty  daj™  next  preceding  the  arrival 
of  said  boat  or  vessel  within  the  JurlsdictitHi 
of  said  boards,  and  against  any  country  or 
locality  Infected  with  plague  or  other  nialig- 
nant  or  contagious  disease.  Bald  boards  are 
authorized  to  make  such  rules  for  the  regula- 
tion of  quarantines  as  may  be  deemed  necea- 
sary,  not  inconsistent  with  aaid  act.  and  to  pre- 
Hcribe  penalties  for  their  violation.  They  are 
also  authorized  to  appoint  one  or  more  port 
inapectors,  wboae  duty  It  sball  be  to  board 
every  boat  or  vessel  approaching  such  dty  or 
town,  and  ascertain  it  the  same  Is  subject  to 
perform  quarantine;  and,  if  such  boat  or  Tea- 
sel is  subject  to  quarantine,  tbe  Inspector  visit- 
ing ber  shall  order  her  thrown  into  quarantine 
at  the  place  designated  tor  sndi  purpose,  and 
immediately  notify  the  board  that  such  boat 
or  vessel  has  been  ordered  into  quarantine. 
This  Act  gave  to  the  boards  of  health  power 
to  deal  with  Infected  peiaons,  goods,  vesaels, 
or  localities,  and  as  to  such  matters  they  could 
only  act  by  putting  In  operatloQ  a  quarautin& 
Tbe  boards  created  by  this  Act  hav«  no  power 
act  in  regard  lo  mattera  pntalning  to  public 
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twen  MUltUthed  b;  Oa  board  of  healtb  m  pto- 
Tld«d  br  tUi  Act,  and  duo  notice  thereof 
^ren,  dl  peraoni  are  bound  to  obHire  the 
leKolatioiu  thereof.  This  Act  (wc.  17)  pro- 
vides for  tba  psymeat  of  tha  ezpenaea  of  the 
-imuEiitlDe  bo«Td<  and  tbe  offlcen  sod  em- 
plojia  In  and  about  quaiantine,  and  also  for 
'ue  parment  of  certain  feea  b;  Tenela  under- 
coInKiDapectloii  and  lo  qoarantine.  Tbla  tec- 
tloD  naa  been  amended  by  the  Act  of  1888 
■<cha^  S44S.  Uwi  Fla.}.  la  1881  the  Leglala- 
ture,  by  cbupter  SSia,  I^wa  FU.,  provided 
that  the  soTemor  ^all  appoint  for  eyerj  In- 
«otporalea  dty  and  town  in  this  Stale  ooniala- 
ingSOO  ormoie  registered  Totera  a  board  o( 
bealtta.  Section  4  of  thia  Act  confer*  upon 
Inaida  of  beallh  created  bj  it  power  to  act  In 
t^aid  to  all  matters  pertainlDg  to  tbe  public 
lieallb  ud  Tttal  atatlBilct,  and  to  make  luch 
Tulea  and  regulatlona  as  the;  may  deem  necea- 
•nry  for  ita  eovemment  and  the  protection  of 
tbe  public  nealth.  The  Gth  aecUon  glvet  to 
«ald  board!  In  matteis  of  quarantine  tbe  same 
powers  aa  are  conferred  npon  tioards  of  health 
by  the  Act  of  ISn  (chap.  8162,  Lawa  Fla.). 
Ilila  Act  alao  providea  that  section  1  of  cbap- 
ter  8162,  lo  far  aa  it  relatea  to  dtle*  and  tovrna 
of  leta  than  800  reriatered  votera,  U  not  re- 

Siled.  The  Act  of  18SS,  cbsp.  8608,  provides 
it  tbe  governor ahall  appoint  for  eveiy  county 
tn  the  State  a  board  of  health,  which  shall  be 
a  corporation,  with  power  to  aue  and  be  sued, 
oontrsot  and  be  contracted  with,  and  to  ao- 
qnire  and  dispose  of  properly,  both  real  and 
peraonal.  Tbe  slith  section  of  this  Act  pro- 
vides that  the  county  commissioners  of  each 
«ounty  are  empowered  to  assess  and  lew  a  tax 
notlo  exceed  In  any  yeartwo^Uls  on  ibe  dol- 
lar, to  defmy  tbe  expensea  of  said  boarda  of 
health,  Tbecountvboardsof bealthcrealedan. 
der  Ibta  Act  shall  nave  full  power  to  act  in  all 
mattere  pertaining  lo  quarantine,  public  health, 
vital  statistics,  and  thea^tement  of  nuisances, 
to  appoint  and  suitably  compensate  a  port  in- 
«>ector  and  soch  other  officers  or  agents  aa 
taev  may  find  necessary;  and  any  person  who 
ahall  Interfere  with,  hinder,  or  oppoee  any  ancb 
4riBcer  or  agent  of  the  Board  in  hla  or  their  dls- 
«h^e  of  duty  ahall  be  fined  not  exceeding 
•1,000.  The  gth  section  of  this  Act  provides 
uat  snch  boarda  of  health  mav  at  any  time 
«slabliab  such  qnarautlnea  as  in  their  judgment 
are  expedient  for  tbe  public  welfare,  and  to  pro- 
vide rules  and  regulattooa  for  tbe  same;  and, 
after  tbe  aame  are  establtsbed  against  any  port 
or  place,  any  pereon  violating  the  same  shall 
be  Kullly  of  a  felony,  and  upon  conviction 
ahalT  be  punished  by  fine  or  imprlaonmenl. 
The  tenth  section  enacts  that  every  sucIl  board 
may  adopt  such  rules  and  regulations  as  they 
may  deem  needful  In  the  exercise  of  the  pow- 
ers and  discharge  of  the  duties  creat«d,snd  im- 
posed by  this  Act 

In  EtparU  ffDmunan,  31  Fla.  £81,  U  was 
held  that  "ibel  Statute  of  188S  (chap.  8608), 
providing  for  the  appointment  of  county 
Doardt  01  beallh,  and  defining  their  powers, 
does  not  repeal  tbe  Act  of  Iffni  (chap.  8163), 
providing  a  uniform  system  of  quarantine  In 
this  State.  These  sututea  are  in  pari  maUria, 
and  to  be  construed  together."  It  was  also 
held  in  the  case  of  Ferrari  v.  Eieambia  Oovnly 
Beard  lifSaaUh,  24  fla.  890,  that  these  Acts 
UL-RA. 


are  on  the  same  subject,  and  have  In  view  one 
object,  and  should  be  construed  together  as 

The  question  arises  under  these  Acts,  Under 
what  conditions  cau  the  County  Board  of 
Health  of  Escambia  County  detain  vessels 
coming  Into  the  Port  of  Peoaacola,  and  impose 
npon  them  the  pavment  of  fees  for  inapecuon, 
fumigation,  ana  discbarge  of  ballaatf  All  the 
powera  which  this  Board  can  exercise  In  thia 
reeDect  must  be  derived  from  the  Btatute. 
TbU  board  la  a  corporate  body,  the  creature 
of  statute,  and  is  Incapable  of  exercising  any 
other  powera  than  those  conferred  by  the  Act 
of  Incorporation,  or  In  any  other  manner  than 
It  anthorlzes.  The  Act  or  1880,  however,  au- 
thorizes oonnty  boards  of  health  to  declare 
![narantiD(a  and  lo  act  in  all  matters  pertaln- 
Dg  to  quaranUnes,  and  this  must  be  taken  lo 
confer  on  such  boarda  all  the  powera  given  ^ 
statute  In  reference  to  such  matters.  In  Jb 
part*  ffDonow*.  tupra.  It  was  held  that  the 
authority  to  declare  quarantine  conferred  by 
tbe  Act  of  188S,  means  quarantines  as  author- 
ized by  the  Act  of  187S.  The  latter  Act  (sec 
8)  provides  in  refereDce  to  vessels  that  "anv 
board  of  health  may  at  any  time  during  each 
year  establish  a  ouarantine,  forbidding  the 
approach  to  Uie  an,  town,  or  district  over 
which  said  board  of  health  has  Jurisdiction  of 
anv  vessel  or  boat  npon  whidi  any  contagioua, 
infectioua,  or  peatOent  dlseaae  haa  occuned  or 
existed  during  the  voyage  to  said  d^y,  town, 
or  district,  or  within  th£ty  daya  next  preced- 
ing tbe  arrival  of  said  vessel  or  boat  at  said 
dty,  town,  or  district,  and  forbidding  the  land- 
ing of  any  peiaous  or  goods  from  such  boat  or 
vessel  until  such  boat  or  vessel  has  performed 

aoarantine  in  accordance  with  the  ptoviriona  of 
lis  Act  and  with  the  rules  and  regulations  of 
the  board  of  bealUi."  Section  i  provides  that 
"any  board  (A  health  may  at  anv  time,  upon 
Information  that  any  country  or  localin-  is  in- 
fected with  plague  or  other  malignant,  con- 
tsiglous,  or  Infectious  disease,  establish  quar- 
antine against  auch  oountiT  or  locality,  (or- 
bidding  the  approach  to  the  town,  city,  or 
district  over  which  the  said  board  may  have 
jurisdiction  of  any  vessel  or  boat  or  persona 
from  such  Infected  country  or  locality,  and 
forbidding  the  landing  of  such  boats  or  ves- 
sels, or  <?  any  persons  or  gooda  therefrom, 
until  such  boat  or  vessel,  person,  and  gooda 
shall  have  performed  quaranlina  In  accord- 
ance with  tbe  provirions  of  this  Act  and  with 
tbe  rules  and  regulations  of  the  board  of 
health,"  The  sixth  section  provides  that  tbe 
boards  of  health  "may  app^nt  one  or  more 
port  Inspectors,  whose  duty  it  shall  be  to  board 
every  boat  or  vessel  approaching  such  city  or 
town,  and  to  ascertain  if  tbe  said  boat  or  ves- 
sel is  subject  to  perform  quarantine  under  the 
third  or  fourth  sections  of  this  Act;  and.  If 
auch  boat  or  vessel  is  subject  to  perform  quar. 
antine  as  aforesaid,  the  inspector  so  boarding 
said  boa)  or  vessel  shall  order  tbe  same,  to- 
gether with  all  persona  and  gooda,  thrown  into 
quarantine  at  this  place  designated  bv  the  board 
of  health.  The  said  inspector  ahall  Immedi- 
ately notify  the  board  of  health  ihat  tbe  aaid 
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Itsbed  bj  the  'boards  of  health  when  conditloBt 
Kive  rise  to  tbem.  The  object  of  tbe  Statute 
Td  providing  lor  quaracitiDes  wu  lo  protect  the 
people  of  the  Btat«  from  iofectlous,  coQiagioiu, 
or  malignaot  disease,  and  tbe  boards  of  health. 
In  order  to  accomplish  this  object,  were  au- 
thorized lo  establish  aod  maintsiu  quarantiiiea 
■gainst  infected  vessels,  or  Teasels  from  in- 
fected places  and  Infected  localltiea.  Before 
any  vessel  can  be  pat  in  quarantine  one  must 
be  eatablisbed,  anu  the  vessel  ascertained,  by 
iospecMOD,  to  be  subject  to  perform  quaran- 
tine. If  the  Teasel  is  ascertained  by  inspection 
not  to  be  subject  to  queramine,  she  cannot  be 
detained  by  the  board  of  health,  under  the  Act 
of  1879.  for  any  purpose.  If  a  veesel  is  not 
subject  to  quarantine,— that  la,  if  she  bas  not 
been  found  subject  to  perform  quarantiae  on 
account  of  having  on  board,  or  eslstlng  wllhin 
thirty  dajB  nest  preceding  the  arrival  of  said 
.vessel  at  some  town  or  city,  "contagious,  in- 
fectious, or  pestilent  disease,"  or  on  account  of 
her  coming  from  some  Infected  country  or 
locality,— there  Is  no  authority  to  impose  upon 
ber  any  other  charge  than  tbat  for  inspection. 
It  i*  clear  that  all  Qie  authority  the  hoard  of 
health  bas  to  collect  fees  from  such  vessels  must 
be  found  in  the  Statute.  The  17tb  section  of 
the  Act  of  1879,  BB  amended  by  the  Act  of  1888 
(chap.  8448),  provides  that  "an  the  ofDcen  and 
empioy6s  in  and  about  quarantine  shall  be 
paid,  and  the  expenses  of  quarantine  board,  by 
the  ciiy  or  town  esiahllshing  such  Quarantine. 
Every  veaael  undergoing  Inspection  by  the  port 
Inspector,  and  every  vessel  in  quaranlme, 
wbieb,  in  the  opinion  of  the  port  physician, 
shall  require  ana  receive  fumigation  or  other 
disinfection,  shall  pay  therefor  to  the  board  of 
health  such  fee  or  fees  as  may  be  prescribed 
by  eald  board  of  health,  and  if  the  master 
of  any  ship,  boat,   or  vessel  shall  refuse  to 

Say  SQch  fees,  the  board  of  health  may 
ctain  aaid  vessel  In  quarantine  until  the 
same  are  paid,  or  may  sue  for  and  recover 
the  same  from  the  owner  of  such  ship  or  ves- 
sel." The  port  inspector,  as  provided  In  the 
sixth  section  of  Ibe  Act  of  1879,  is  required 
lo  board  ibe  vessel  as  she  approaches  the  city 
or  town,  and,  if  found  subject  to  perform 
qimrantine.  She  la  tbi'onn  into  quarantine. 
Ttie  Statute  provides  that  everv  vessel  under- 
going inspection  shall  pay  such  fees  therefor 
as  may  be  prescribed  by  tbe  board  of  health; 
and  tbia.  of  course,  becomes  a  charge,  whether 
said  vessel  Is  ordered  into  quarantine  or  not. 
As  will  be  seen,  il  further  provides  that  every 
vessel  in  quarantine,  which,  in  ihe  opinion  of 
the  port  inspector,  sball  require  and  receive 
fumigatioD  or  other  disinfection,  shall  pay  the 
fees  therefor  which  Che  board  shall  prescribe^ 
If  the  vessel  Is  not  subject  to  and  has  not  been 
put  in  quarantine,  there  Is  no  authority  under 
Ibis  Act  la  make  her  pay  for  fumigation  or 
disinfecrlon  fees.  Counsel  for  appellee  con- 
tends, however,  tbat  the  defendant  has  power 
not  only  to  establish  quarantines,  but  to  act  in 
all  matters  pertaining  to  the  public  health, 
viral  statistics,  and  the  statement  of  nuisances, 
and  to  make  mles  and  regulations  to  govern 
Euch  matters;  tbat,  under  tbe  power  given  to 
make  rules  to  protect  the  publichealth,  detend- 
aotbad  the  right  to  require  vessels  entering  tbe 
Port  of  Pensacola  to  go  to  a  point  called  a 
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"Quarantine  statloD''for  Inspection,  and  If  hi 
ballast,  and  deemed  expedient,  to  dtsc^args 
ballast,  and  undergo  fumigation.  It  is  true 
tbat  county  boards  of  health.  In  addition  to  Iha 
power  to  declare  quarantines,  have  authority 
to  act  in  ail  matlers  pertaining  to  public  health, 
vital  statistiCB.  and  the  abatement  of  ntiisances, 
and  there  is  an  express  grant  of  power  tosadi 
boarda  to  adc^t  such  rules  and  regulations  ai 
they  may  deem  needful  in  the  exercise  of  tbo 

Kwers  conferred  to  protect  tbe  public  health; 
t  the  power  to  act  In  matters  pertaining  ta 
public  beallb,  and  to  make  rules  and  regula- 
tions In  reference  thereto,  does  not  include  Oie 
authority  to  demand  and  collect  fees  or  atlua 
money  exactions  from  those  wbo  are  made  to 
undergo  quarantine.  Such  a  power  as  tbia 
must  M  expressly  conferred  in  order  to  lla 
rightful  exercise.  The  Board  of  Health  of 
Escambia  County  bad  B  right  to  make  such 
rules  tn  reference  to  the  deposit  of  ballast  near 
the  City  of  Pensacola  as  were  deemed  oecessary 
Co  preserve  the  health  of  tbe  inhabitants  of  that 
city.  It  would  be  competent,  when  deemed 
essential  to  preserve  tbe  public  health,  for  such 
hoard  Co  dlt^l  tbat  all  vessels  coming  into  tbe 
Port  of  Pensacola  and  in  ballast  shall  discharge 
tbe  same  a  reasonable  distance  from  the 
wharves  and  Inhabitants  of  the  dty,  and  ro  en- 
force such  rules  by  adequate  penalties.  When, 
however,  fees,  charges,  ot  money  exactions  are 
attempted  to  be  imposed  on  vessels  coming  Into 
port,  the  authority  to  demand  and  collect  the 
same  must  be  pointed  out  in  tbe  Slatule. 

We  are  satisfied  from  a  careful  examination 
of  the  statutory  provisions  on  the  subject  in 
force  at  the  time  the  cause  of  action  is  alleged 
to  have  accrued  in  tbls  case  that  no  fees  other 
than  for  InspeoMoo  can  be  imposed  on  vesaela 
coming  into  tbe  jurisdiction  of  county  boarda 
of  heulb,  unless  such  vessels  have  been  ascer- 
tained, by  Inspection,  to  be  subject  to  quaran- 
tine, and  have  been  put  in  quarantine. 

Let  us  now  turn  our  attention  to  the  allega- 
tions of  the  declaration,  and  see  If  sufBdent 
has  been  averred  lo  make  a  case  against  de- 
fendant. It  la  alleged  that  defendant  promul- 
gated on  the  23d  day  of  Hay,  1888,  the  follow- 
iag  order,  viz.;  ''That  from  and  after  tbe 
IMh  day  of  May,  A.  D.  1888,  and  until  the 
15th  day  of  November,  1888,  no  vessel  which 
may  have  been  between  those  dates  at  porta  or 
places  where  yellow  fever  or  other  malignaot 
diaease  has  actually  appeared  shall  be  oermlt- 
led  to  discbarge  ballast  or  cargo  or  loan  cargo 
In  said  Bay  m  Pensacola;  and  that  all  other 
vessels  anmng  in  aald  bay  between  aaM  datea 
shall  Immediately  upon  crossing  the  bar  pro- 
ceed to  the  quarantine  station  hereinafter  des- 
Ignaled,  to  be  inspected,  and,  if  deemed  neces- 
sarv  by  the  quarantine  physician,  discbarge 
ballast,  and  be  submitted  to  a  cleansing  and  dis- 
infecting process."  That  on  the  2Tth  day  of 
August,  1888,  the  bark  Tiber  entered  the  Port 
of  Pensacola,  in  Escambia  County,  Fla.,  the 
Port  of  Cape  Town  being  the  last  port  from 
which  said  bark  sailed  on  ber  voyage  to  tbe 
Port  of  Pensacola,  and  tbat  no  quarantine  had 
been  esiablisbed  against  Cape  Town  by  defend- 
ant liefore  said  bark  entered  the  Port  of  Pen- 
sacola, or  during  ber  stay  in  said  port,  and 
that  no  contagious,  infectious  or  pestilential 
disease  existed  upon  said  bark  during  her  aaid 
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Toyafm  from  Cftpe  Town,  nor  witbia  thtrlf 
dftjs  before  bet  arrival  at  tbe  Port  of  Peniaco- 
U,  DOT  at  tbe  time  of  or  aflei  ber  coming  into 
said  port.  Further,  that  upon  entering  said 
Bvy  of  Pensacola  said  beik,  nitbout  any  in- 
epMrtiou  or  ezamlDitUoa  of  said  vessel,  ber 
crew,  or  cargo  bj  anj  beaHh  inspeclor  or 
pbjsiciaii  of  said  port,  was  compelled  to  pro- 
ceed directly  to  tbe  quarantioe  station  of  de- 
fendant, and  tbereby  to  deviate  six  miles  from 
the  coime  of  veaeels  not  subject  to  quarBnlioe. 
That  defendant  proweded  against  said  bark 
solely  and  exclusively  under  tbe  said  procla- 
maiion  dated  3Sd  day  of  May,  1688,  and  did 
retain  said  bark  twelve  days,  to  ber  damage 
178.94  per  day;  and  did  also  compel  said  bark 
to  undergo  fumigation  at  a  coetof  $40.30,  and 
with  her  own  crew  and  appliances  to  discbarge 
ber  ballast  at  said  aoarantlDe  station,  and  pay 
the  sum  of  (113  therefor,  rating  the  same  at 
tblrty-flve  cents  per  ton  for  ballast  discharged; 
and  that  plaintifl  was  compelled  to  pay  said 
bellaat  ftnd  fumigation  cbergea  under  pain  of 
aeizitre  of  bis  vessel,  and  aJso  of  being  pre- 
vented from  taking  said  bark  from  said  station 
to  tbe  loading  grounds  in  the  Poet  of  Pensaco- 
la. A.11  the  aliegatloiu  of  the  declaration  that 
are  well  pleaded  are  admitted  by  the  demur- 

AdmitllDg  the  allegations  of  this  declaration 
to  be  true,  the  defendant  bad  noaottiOTlty  to 
Impose  any  fees  on  the  Tiber  for  fumigation 
or  unloading  ballast.  Sbe  was  not  subject  lo 
quaraniine,  as  provided  by  statute;  and  the 
authority  riven  defendanl  to  act  in  matters  of 
public  health,  and  to  make  rules  and  regula- 
tions Id  reference  thereto,  did  not  extend  to 
the  rigfat  to  collect  such  fees.  Wben  a  quaran- 
tine baa  been  eatabliahed,  and  a  vessel  entering 
port  Is  ascertained,  by  Inspection,  to  be  sub- 
ject to  perfonn  quarantine,  ahe  may,  in  the 
opinion  of  tbe  port  physician,  be  requta^  lo 
undergo  fumigation  or  disinfection,  and  in  this 
event  shall  pay  therefor  such  fees  ta  may  be 
prcecrlbed  by  the  board  of  health.  The  stat- 
ute autborliea  fee*  for  Inspection ;  and  when  a 
vessel  is  subject  to  quarantine,  and  in  guarau- 
tine,  she  may  be  taxed  by  tbe  board  of  heallb 
with  the  tees  for  fumigation  or  disinfection, 
and  bevond  tbese  charges  tbe  county  boards  of 
bealtb  Dave  no  power  to  go  in  eiacUng  money 
from  veeBel&  In  the  case  of  Ferrari  v.  Eieatn- 
Ma  Omintii  Board  of  Bealtli,  lupra,  a  repilar 
tlon  of  said  board,  providing  that  "vessels  in 
quarantine  may  be  diBcharged  at  the  crib  there- 
in by  paying  fifty  cents  per  too  for  so  dis- 
charging," was  sustained  by  a  maiorlty  of  the 
court.  Jiidg»  Maxwell,  in  apeakmg  for  the 
majorltv  of  the  court,  said,  in  reference  to  this 
regulation:  "That  is  legitimate,  if  such  dis- 
chaiEe  is  for  the  purpose  of  dl^nfecting  the 
vessel;  but  not  otherwise."  He  was  speaEing 
of  a  vessel  subject  to  quarantine  and  in  quaran- 
tine. The  Statute  authorizes  fees  only  for  in- 
spection, fumigation,  or  disinfection,  and  if  In 
disinfecting  a  vessel  in  quBranline  tbe  board 
of  health  would  have  to  discharge  bet  ballast 
In  order  to  acctHnpllsh  this  object,  the  cost  of 
the  same  might  be  included  in  the  disinfecting 
fees;  but  we  see  no  authority  In  tbe  statute 
authorizing  county  boards  ofbealtb  to  eatablish 
aplacewbeitt  vessels  with  theirown  crew  and 
apnliartcea  shall  discbarge  ballast,  and  Impose 
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cbargea  on  such  Tesseli  for  so  doing.  The 
r^mation  under  w^lch  appellant  avers  his 
vessel  was  detained  and  forced  to  pay  fees  re- 
quires vessels  crossing  the  bar  of  Pensacola  to 
proceed  to  the  quarantine  station  to  be  in- 
spected, and,  if  deemed  necessary  by  tbequar- 
aotine  pbystclan,  to  dischaige  ballast,  and  be 
anbmitled  to  a  cleaning  and  dislnfectlnK  proc- 
ess. No  fees  or  charges  are  mentioned  in  this 
regulation  to  be  paid,  nor  is  the  locaUon  of  the 
quarantine  grounds,  where  vessels  shall  go  on 
entering  the  tier  for  inspectinn,  fixed.  Tbe 
declaralion  avers  that  defendant  did  compel  the 
Tiber  without  an  inspection  to  go  six  miles 
devlstlon  out  of  ber  course  to  a  quarantine  - 
station,  and  did  compel  ber  to  pay  for  fumiga- 
tion, and  to  pay  for  discharging  her  ballast 
with  her  own  crew  and  appliances  at  said  sta* 
lion.  Id  E!t  parte  ffVoaomin,  nipra,  a  regu- 
lation of  the  board  of  bealth  that  a  vessel  sball 
be  detained  until  not  only  tbe  inspection  has 
been  made,  butalso  until  the  report  and  release 
of  the  vessel,  was  beld  unauthorized  by  the 
Stalute.  The  Statute  provides  (Act  1879,  chap. 
8163,  S  6)  that  the  port  Inspector  shall  "tward 
every  boat  or  vessel  approaching  such  dly  or 
town,  and  10  ascertain  if  the  said  ooat  or  vessel 
is  subject  to  perform  quarantine;  .  .  .  and,  if 
such  boat  or  vessel  is  subject  to  perform  quar- 
antine as  aforesaid,  tbe  inspector  so  boarding 
said  boat  or  vesseil  shall  order  tbe  same,  to- 
gether with  all  persons  and  goods,  thrown  into  . 
quarantine  at  tbe  plac«  dealgnated  by  the 
board."  Tbe  declaration  avers  that  plaintiff's 
vessel,  without  su  Inspection  or  examination, 
Immediatelr  upon  entering  tbe  Port  of  Pensa- 
oola,  was  forced  by  defendant  to  ^  six  miles 
out  of  her  course  to  tbe  quarantine  station. 
Conceding  tfals  to  be  true,  it  was  unauthorized 
by  tbe  Statute  or  any  ruleaor  regulations  wblcb 
defendant  had  auuiority  to  make.  Our  con- 
clusion Is  tbst  tbe  delention  of  tbe  Tiber,  and 
the  exaction  from  her  of  fees  for  fumigation 
and  the  discharge  of  her  ballast  by  defendant 
in  the  manner  and  under  the  conditions  alleged 
in  tbe  declaration,  were  without  legal  author- 
ity. This  conclusion  la  based  upon  the  statu- 
tory provisions  In  force  on  tbe  subject  at  the 
time  of  tbe  alleged  cause  of  action. 

Counsel  for  appellee  further  contends  that, 
should  the  court  find  that  the  declaration  pre- 
sents a  case  in  which  tbe  acts  complained  of 
were  not  authorized  by  tbe  terms  of  the  law, 
yet  tbe  board  only  committed  an  error  of  judg- 
ment, for  which  it  cannot  be  held  responsible 
In  dsmsges  in  an  action  in  lort.  It  will  be  dls> 
covered  upon  an  examination  of  the  declara- 
tion that  appellant's  suit  is  not  to  recover  bock 
money  illegally  exacted,  but  the  sctlon  Is  in 
ton,  for  illegally  detaining  the  vessel,  and  com* 
pellins  her  lo  pay  certain  charges.  Can  tbe 
defendant,  as  a  county  board  of  health,  be  sued 
for  damages  in  respect  to  the  matters  alleged 
in  the  declaration?  Tbe  answer  to  this  ques- 
tion, we  admit,  isnot  free  from  difficulty.  The 
defendant  is  a  body  corporate,  made  so  by  stat- 
uU,  capable  of  suing  and  being  sued,  contract- 
ing ana  being  contracted  with  and  of  acquir- 
ing and  disposing  of  property,  real  and  person- 
al. A  careful  examination  of  the  varloul 
statutoiy  provisions  in  reference  to  the  creation, 
duties,  and  powers  of  these  corporate  boards 
leaves  no  room  to  doubt  that  tbe  functions  coo- 
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f  erred  upon  them  are  a  put  of  tlie  police  power 
i4  the  buie,  to  bt  ezerclaed  eidiuiTelf  Tor 
public  purposes.  The  Role  purpose  of  the 
Le^lalure  In  creatlag  theee  corporate  boards 
vaa  to  proiect  the  inhsblianu  of  the  State 
from  contagious  or  Infectious  disease,  and  lo 

5 reserve  the  public  beallh.  Sucb  powers  aod 
utles  are  of  a  public  nature,  and  of  the  higb- 
«■(  importance  and  ^alue.  Cooley,  Torls,  883; 
BrvanI  t.  8t.  Faut.  88  Minn.  eSB;  Spring  t. 
^pU  Park.  187  HaM.  554;  BarritonT.  BcOti- 
mort,  1  am,  ZOiiBapnoTid  v.  FiiA,  61  Conn.  SO. 
In  determining  tbe  liability  of  pablic  corpo- 
rations a  distinctioii  has  been  drawn  between 
tbe  funcUoni  exercised  bj  tbem  aa  agendee  of 
tbe  State  as  a  part  of  lis  governmental  ma- 
chiDeTf  for  tbe  public  beoeflt  and  those  de- 
DoiDinated  atrlctly  corporate  poweri,  ooaterred 
for  tbe  tteneflt  and  pcoit  ot  the  corpotatlon. 
In  the  mbere  of  the  former  powen  tb^  are 
exempt  from  liability  upon  the  theorr  that  the 
cotporalloD.to  tliateztent,  Is  performing  a  part 
of  the  tuDCtloQS  of  the  state  government,  and 
tbe  ofBcers  are  public  officers:  bnt  Id  the  latter 
■phere  tb^  are  held  liable  as  private  corpora- 
tfoDsfortbeacts'oftheiragenls.  Tblidlstliictlon 
If  recognized  generally  l^  tbe  authorities,  a1- 
thongh  IM  application  is  many  of  the  adjudl- 
a  cases  bas  not  been  free  from  confusion. 


Its  application  ha*  been  made  moct  frequently 

In  suits  against  municipal  corporations.    Id  the 

e  of  EiU  T.  Boibnt.  133  Mass.  S44,  which 


was  a  suit  for  damages  for  Injuries  received  by 
a  child  at  acbool  by  reason  of  a  defective  house, 
required  by  law  to  be  furnished  by  the  dty, 
Judge  Oray  reviews  the  authorities  on  this  sub- 
ject. The  conclusion  reached  in  this  well- 
conddered  case  is  "that  a  fluty  which  is  Im- 
posed upon  an  Incorporated  dly,  not  by  the 
terms  of  lis  charter,  nor  for  the  benefit  of  the 
GorporallOD,  pecuniary  or  otherwise,  but  upon 
the  cily  as  the  repieseDtatlve  and  agent  of  the 
public,  and  for  tbe  public  benefit,  and  by  gen- 
eral law  applicable  to  all  cities  and  towns  In 
the  Commonwealth,  Is  a  duly  owing  to  tbe 

Eublic  alonei  and  a  breach  thereof  by  a  dty 
to  be  redressed  by  prosecution  In  behalf  of 
the  public,  and  will  not  support  an  action  by  an 
Individual,  even  If  he  sust^ns  special  damage 
thereby."  See  also  BaSord  v.  Jftw  BeSfo^ 
16  Gray,  StT;  V/aVxit  v.  Baamipteatt,  1  Allen, 
101;  BaUnek  t.  LowiU,  Id.  172;  BiOvmond  v. 
Long,  nQtMLSTd: mar. Board i^Jldermm, 
73  N.  0.  65;  Barthaiomtw  Countv  Cotan.  v. 
Wright .  S3  Ind.  187;  Bagm  ▼.  (Micth,  88  WU. 
814;  Darganv.  jr0Mb,81  Ala.  469;  Murtaush 
T.  St.  Louii,  44  Ho.  470;  Oondict  t.Jenmi  Cit)/, 
49  N.  J.  L.  167;  MaxmiUan  r.  N»a  Tori,  63 
N.  T.  ISO;  DllloD.  Mun.  Corp.  %  TtS  et  mg. 
A  public  corporstloD,  Invested  with  powers 
for  public  purposes,  may  also  have  conferred 
upon  It  powers  for  private  advantage  and 
emolument.  This  has  been  held  in  many 
cases  aniust  mimldpal  corporaHona.  In  Bat- 
Uv  V.  New  York,  8  Hill,  S31  it  Is  said  In  nf- 
erence  to  these  two  sowera  blending  Id  a  pub- 
lic corporation;  "But  this  distinction  is  quite 
clear  and  well-setiled,  and  the  process  of  sep- 
aration practicable.  To  this  end,  regard 
should  be  had,  not  so  much  to  the  nature  and 
character  of  the  various  powers  conferred  as 
to  the  object  and  purpose  of  Ibe  Legislature  In 
conferring  them.  If  granted  for  public  pur- 
18  UK.  A. 


poeea  eicludvely,  tber  heluog  to  the  corporate 
body  In  lu  public,  political  character.  But  if 
tbe  giant  was  for  purpoaes  of  private  ad- 
vantage and  emolument,  though  the  poUfe 
may  derive  a  common  benefit  tnerefrom,  (he 
corporation,  quoad  Ium,  Is  to  be  regarded  as  % 
private  company." 

The  caw  of  Jonei  r.  Sew  Eaeen,  84  Conn. 
1,  illustrates  this  distlDcHoD.  The  fact  that 
these  boards  are  created  corporations  witb 
power  to  sue  and  be  sued  does  not  of  Itself  ao- 
Lborlze  a  suit  against  tbem  for  everything,  but 
this  must  be  t^en  to  mean  that  such  artificial 
bodies  may  be  sued,  like  an  Individual,  for  all 
those  matters  and  things  for  which  tbev  are 
legallr  liable.  To  determine  Ihe  liability  we 
must  look  to  the  principles  ot  law  applicable 
in  such  maiten.      "  "      ■  .     . 

OftMm  FVeehotdert  t 
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In  the  case  of  Ogg  v,  Lanting,  86  lows, 
49S,  suit  for  damages  was  instituted  against 
the  dty  for  the  negligence  of  Its  officers  or 
agents  In  ezecullug  sanitary  regulations 
adopted  to  prevent  the  spread  of  small-pos, 
A  statute  ot  Iowa  provided  that  the  dty  coun- 
dl  shall  have  power  to  establish  a  tioard  of 
beallh,  and  to  Invest  It  with  powers  and  duties 
necessaiy  to  secure  lie  p^ple  of  tbe  dtr 
against  contagious  and  malignant  diseases.  It 
was  sD^^  bi  this  cue  that  the  agents  and 
emidoyfii  of  defendant  requealed  and  directed 
plaintiff  to  assist  In  taUng  a  coffin  In  which 
tbe  corpse  of  a  person  who  had  died  of  amall- 
poi  waa  deposiled,  without  giving  him  lnfoi> 
matlon  of  this  fact,  and  without  having 
cleansed  the  house  In  which  the  coffin  waa; 
and  that  plaintiff  went  to  his  home  and  soon 
thereafter  had  small-poi,  and  from  him  two 
of  his  children  contracted  tbe  disease  and 
died.  On  demurrer  Itwasheld  that  defendant 
was  not  liable. 

In  Wliite  T.  MartJ^iUld,  48  Yt.  30.  suit  was 
brought  agalnat  the  town  for  neglect  and  re- 
fusal ot  tbe  selectmen  to  take  care  of  and  pro- 
vide for  plaintiff,  as  the  Statute  required, while 
he  was  infected  with  small-poi,  by  reason 
whereof  tbe  disease  was  communicated  to  the 
family  of  plaintiff,  and  three  of  his  chil- 
dtendled.  TheStatuteprovIdedtbattheselect- 
men  of  the  town  should  perform  certain  du- 
ties to  proiect  the  inhabitants  against  Infectious 
disease.  On  demurrer  it  was  held  that  the 
action  would  not  lie.     In  Richmond  v.  Long, 


who  it  was  alleged,  lost  bis  life  through  tbe 
carelessness  of  the  agents  of  the  dty.  Tbe 
declaration  alleged  that  tbe  slave  was  admitted 
Into  tbe  hospital  of  the  dty  to  be  cared  for  and 
treated  for  small-pox,  In  pursuance  of  the  ordl- 
...      ..  :,.._...^.  -'ty  carelessly 

„-„— .  r escapefrom 

Ibehoepltal  and  go  off  at  nlKht  whereby  be  tost 
his  Hfe.  The  ordinance  oi  the  dty  establish* 
ing  tbe  dty  hospital  was  adopted  in  pursuance 
of  legislRtlve  authority  for  towns  and  counties 
In  the  State  to  provide  agaiust  contagions  dis- 
ease. Tbe  liabllltv  of  the  dty  was  denied  In 
this  case,  and  tbe  judge  who  wrote  the  opinion 
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fitata  should  not  be  beld  liable,  through  Ita 
irabllc  fnQctioDariea  In  cItH  actlou  at  the  n^ti 
ot  indlTMuals,  for  Intaea  or  lorta  occnrring  in 
the  mRnngement  of  Its  depamnesta  under  ita 
immediate  oonlrol  and  niHTTiakm.  In  BMne 
«  Biatni«  [miTided  that  Um  aelectmen  of  anj 
•esport  town,  when  deemed  neoeawj  to  pro- 
tect the  safety  of  the  Inbabltants  thereof,  ma; 
cause  an;  veaMl  arrfvlDg  there  from  any  port 
«T  place  to  perform  quarantine  at  loch  place 
and  under  such  regulaiions  •■  tber  may  judge 
expedient!  that  add  town*  may  select  a  bealtb 
committee,  or  health  officers,  who  mar  per- 
form the  duties  sod  exercise  the  authority 
which  selectmen  may  perform.  Under  rhe 
Statute  the  health  autborltfea  had  no  power  to 
impress  vessels  coming  into  port,  Init  could 
compel  them  to  perfonn  quarantine.  One 
Mitchell  sued  the  City  of  Bocklaod  for  dam- 

rsueiained  by  him  fw  the  partial  destmc- 
of  his  Teasel  and  her  cargo  by  Qre  oc- 
casioned by  the  health  offlcerg  of  said  city. 
This  case  wa«  three  times  before  the  supreme 
«ourt  of  that  State,  reported  la  41  He.  868,  4S 
He.  106.  and  SB  He.  118.  In  thia  case  plain- 
tur«  vessel  came  into  port  with  acaae  of  small- 
pox  00  board,  and  the  bealtb  oOlcert  of  the 
city  took  pOBseerion  of  tbe  veHel.  and  it  waa 
claimed  through  their  illegal'and  negligent  acts 
the  veaael  caught  on  Are.  It  was  decided 
flnally  Id  thia  case  tbat  oeitbet  &  town  nor  iti 
officers  have  any  right  toappcoprlaleoriulaa- 
f ere  with  i»ivale  proper^  axcqtt  ao  far  aa  thai 
ririit  Is  conferred  by  statute,  and  that  health 
officer*  of  tbe  01^  of  RocUand  had  no  author- 
ity to  l*ke  poaseaalon  of  plalndflF's  vessel;  also 
that  neitber  tbe  relation  of  master  and  servant 
■or  iKiodpal  and  agent  existed  between  a 
town  and  its  health  or  polioe  officers,  nor  is 


Tbe  same  docti^ne  was  reaffirmed  in  that 
State  in  the  case  of  Dyrufe  v.  BoMatid,  60  Me. 
SOD-  Here  the  plalnUtt  alleged  that  bis  hotel 
in  tbe  city  waa  taken  poee^on  of  by  the 
health  officers  of  the  city  against  his  consent, 
and  coaverted  into  a  Ismall-pox  hoapftsl  for 
thirlY  days,  thereby  endangering  tbe  Uvea 
and  health  of  plaintiff  and  his  fainlly,  and  de- 
stroved  the  business,  reputation,  and  character 
of  tbe  hotel  for  all  time  to  come.  It  waa  de- 
cided Id  this  case  that  no  action  can  be  main- 
tained against  a  dty  or  town  for  tbe  unlawfnl 
acts  of  its  health  committee  or  other  officers  in 
taking  posseaslon  of  a  boose  and  t^ng  it  for  a 
•mall-pox  hospital  without  the  consent  of  the 
owner,  and  without  l^al  authority.  The  ao- 
tioD  In  this  case  was  In  tort.  tSee  also  the 
case  ot  Barlnmr  v.  EOtuorlh,  67  Me.  204,  aus- 
ulnlng  tbe  same  doctrine.  A  case  similar  in 
Its  features  is  Spring  v.  Hi/dt  Park,  187  Mass. 
1104  In  this  case  the  action  was  In  assumpsit 
«n  coDtract.  and  it  waa  held  that  under  the 
Btatute  of  Manachnsetts,  which  provided  bow 
property  could  be  impressed  for  use  as  a  boa- 
pitsJ,  a  board  of  health  of  a  town,  without 
puraulng  the  oouise  pointed  out  by  tbe  Stat> 
nte,  baa  no  authority  to  take  possession  of  a 
-dwelling  bouse  without  the  conseut  of  the 
owner,  and  use  the  same  as  a  hospital  for  a 
peraon  found  therein  rick  nllb  a  contagious 
-disease,  and  Ehe  owner  cannot  malutain  an  ac- 
tion ol  contract  against  the  dty  tor  the  use 
t8L.:KA. 


provisioti   far  tl 


waa  so  held  I?  tbe  board  of  healtfa. 

In  the  case  of  Aaron  v.  Broiltt,  61  Tex.  816, 
It  WM  held  that  tbe  city  council  had  the  right, 
oader  hglslalive  authority,  to  enact  an  ordi- 
nance [KOTldinff  for  the  removal  from  the  dty 
of  persons  afflicted  with  contagious  disease, 
and  tbat  there  wis  nothing  Judicial  in  tbe  act 
removlDg  persoos  under  such  an  ordinance; 
but  in  doing  so  those  to  whom  auch  a  duty  la 
given  by  the  dtv  must  make  every  reasonable 

'"""^    *""  tne   safety   of  tbe   persons    re- 

,  however,  waa 
aealnst  tbe  dtv  or  the  board  of  health  of 
the  dty,  but  tbe  indlvlduala  who  composed 
the  Botvd  of  Health, — tbe  mayor  and  marshal 
of  the  dty.  The  plaintiffs  ease  snlnat  tb» 
jj„j .t^.  .1.^..  ,_., ^  tbe  or- 

bis  child, 

four  yean  old,  atck  at  tbe  time  with  small- 
pox, and  its  mother,  and  conveved  them  to  the 
country,  in  the  rain  and  cold,  at  night,  and 
failed  to  provIdB  tbem  any  lultable  place  to 
Btav,  which  caused  the  death  of  both  of  tbem. 
Held,  tbat  plaintiff  was  entitled  to  recover 
damagea. 

In  the  oaae  of  Bau&amplon  Bridge  Cb.  r, 
AuMampfm  Board  (^  Eeallh.  8  El.  A  Bl.  801, 
an  action  for  damagea  wac  sustained  against 
the  defei>daDt  as  a  corporaia  body  under  alle- 
gatlona  that "  defetMUut,  adiog  a*  ludt  board 
of  bealtb,  condnoied  Ilaelt  ao  wrooetully,  im- 
properly, and  n^tigenlly,  and  wiu  want  ot 
doecare  tntheoons^iction,  manaBement,  and 
direction  of  a  certain  sewer,  that  oj  means  of 
the  wnmgfnl.  Improper,  and  negligent  conduct 
of  defendant  ai  such  board  of  health  great 
quantftfea  of  fllth  and  sewage  matter  were 
poured  in  and  upon  certain  canals  of  which 
plaiotlffa  were  proprietors."  The  Act  Incor- 
pOTadDg  tbe  defendant  at  a  local  boatd  ot 
health  autboiized  It  to  construct  sewen.  It 
was  contended  In  this  case  that  defendant  could 
board  of  bealth,  be  beld  liable  In  an 

defendant's  11 —  y  - 

true  Interpretation  of  the  Statute  bv  which  it 
was  crealed.  Tbe  decision  agdost  tae  defend- 
ant was  placed  upon  the  ctHiatniotion  of  tbe 
Statute.  The  Actcreatingtbe  board  ot  bealth 
provided  that  no  action  ifaall  be  malntalDed 
against  the  board  unless  previoni  notice  thereof 
be  given  for  one  month,  and  that  the  defend- 
ant may  tender  amends,  and  {dead  such  tender 
to  tbe  action.  This  language  was  beld  to  give 
a  ri^t  of  adton  for  damages  againsi  defendant 
Independent  ot  tlie  provision  making  county 
boards  of  bealth  bodies  corporate,  with  power 
to  sue  and  be  sued,  there  is  nothing  in  the  stat- 
utory providons  in  reference  to  uiem  givlur 
tbe  rlf^t  of  acdoD  in  tortfor  damages,  or  Indi- ' 
eating  a  purpose  on  the  port  of  the  L^slature 
to  (ubjeot  tbem  to  socb  suits.  As  we  have 
already  seen,  the  right  alone  to  sue  and  be  sued 
caiinot  he  construed  to  give  such  remedy. 
These  boards  are  created  for  public  purpoMs  In 
tbe  exercise  of  the  police  power  of  the  Blate, 
and  they  have  no  corporate  futerest  in  the  exe- 
cutloQ  of  the  powers  given  Ibem.  They  cannot 
levy  taxes,  and  under  the  Statute  must  invoke 
tbe  taxing  power  of  tbe  county  authorities  for 
the  means  to  defray  their  expenses.  It  is  true, 
they  can  fix  and  collect  fees  for  Inspection,  and. 
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TbeD  vetBelB  are  fabject  to  quanDiine  and  in 
quarsDMne,  can  collect  tees  for  fumitraliDn 
wben  deemed  necessary;  bill  It  is  evident  that 
such  eiactlODS  were  imended  to  meet  ibe  rea- 
■onsble  expenses  Id  such  matleni. 

In  the  case  of  Finch  v.  ToUd'i  Bonra  tf  Edu- 
totion.  80  Oblo  8l.  S7,  tbe  liabilitj  of  ilelendant 
Id  lort  as  a  corporate  body  arose.  The  board 
of  education  of  Toledo  waa  n  corporal  ion.  with 
power  to  sue  aod  be  sued,  aod  denved  lis  means 
ol  support  from  taxation  by  Ibe  Citr  ot  Toledo 
' .ifund.    "" 


tod  B.  portion  of  the  public  school  fi 


The 


wells  or  openiagB  near  school  buildings,  la 
one  of  wbich  a  cblld  at  school  fell  and  was ' 
hurt,  Judse  Afibbum  said,  <u  dpIiverioK  the 
opinion:  "  We  bave  wholly  tailed  lu  find  any  : 
provision  of  the  Bcbool  Law,  gvueml  or  special,  i 
creating  or  implying  tbe  liability  of  detendaut 
In  this  class  of  cases.    No  possible  means  ap- , 

Para  iu  Ibe  School  Laws  by  wbich  defendant, 
liable  for  a  tort,  could  provide  a  fund  out  of 
wbich  tosetisfy  a  judgment  against  iu"  It  was 
held  In  this  case  Ibat,  while  defendant  was  a 
corporation  with  power  to  sue  and  be  sued,  yet 
it  was  a  corporation  for  public  purposes,  and 
the  nature,  duties,  aod  powers  conferred  upon 
11  was  a  sufficient  reason  why  it  waa  not  liable 
to  be  sued  in  tort.  See  also  MeBonaidf.  Ma»- 
tachutetU  Qeneral  Bmpital,  130  Mass,  4S2; 
Btnton  V.  Bottoa  City  Hetpital  TrvilMi,  140 
Mbbs.  18;  Sumnwr*  v.  Daviett  Covnty  wmn. 
103  Ind.  282.  1  West.  Bep,  217;  BherixMirM  v. 
YiOa   Cmint]/,  21  Cal.  118;  Bhearm.  A  Bedf. 

Neg.  %  aee. 


I     There  ai 

ceLMl  upon  Ibe  ground  that  where  tbe  coipbra 
tion  acts  in  tbe  exerciae  of  powers  or  perform- 
ance  ol  duties  not  discretion ary,  enveromeDtAl, 
or  public  in  their  nature,  but  nnnisterial,  Mid 
for  some  corporate  benefit,  it  Incurs  the  com- 
mon-law liability  for  its  acts  as  an  Indlvldaal. 
BoiUy  T.  Neie  T-rk,  lapra;  OiUf  v.  Liverpool- 
Dock  Tnutea,  SHurlat.  <ft  N,  IM:  Jim**  t.  *«• 
Haoen,  nipra. 

In  tbe  case  before  us  the  plaintiff  aven  that 
solely  and  exclusively  under  the  proclamatioa 
of  the  board  of  bealtn,  and  wbich  is  set  out  in 
tbe  declaration,  plainllff'B  vessel  was  compelled 
to  go  to  quarantine  ataiion,  and  discharge  bal- 
last, and  pay  fees.  It  i(  not  charged  that  de- 
fendant acted  mttUciously  or  willfully,  or  oth- 
erwise, (or  aught  that  appears  in  tbe  declara- 
tion, than  in  the  discharge  of  a  auppoaed  public 
duty.  An  examination  of  the  autoorities  and 
the  principles  governing  such  cases  leads  ua  to 
tbe  conclusion  that  defendant  waa  invested 
with  public  functions,  and  tbe  duiies  it  owed 
were  to  the  public,  and  as  such  it  comes  within 
IheBpbcreofpubllcfuDctionaries,  exempt  from 
liability  In  tort,  unless  such  remedy  has  been 
provided  by  statute.  As  webave  seen,  nosudt 
remedy  has  been  provided  by  siatnle,  and  the 
declacBtioD  shows  that  plidntiif  is  purauiog  tlila 

Tht  jvilgmtnt  i 
tht  dtmvrrer  U  qj 
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made  but  tbe  return  states  tlwt 

was  rendered  after  llstBnlng  to  the  testtoiony  and 
after  due  dellbenittoa. 


Hon.— I'tmu  and  jural  ihould  appear  tn  O 


Tbe  venue  la  an  esseutjal  part  of  e 
It  la  prima  f  aoie  evidence  of  the  plaoe  where  It  was 
taken-  Belden  v.  Devoe,  1£  Wend.  8S,  note;  Hanu- 
faoturenAH.Baokv.  0Dwdeii,8Htll,Ml;  Iahbt. 
If  one,  S  How.  Pr.  8H. 

A  venue  la  caaaotlal  to  an  aOdavlt  but  it  maybe 
supplied  by  unendment.  Qement  v.  Fereubaok,  1 
Oltr  Ct.  Bep.  R. 

OmMlon  of  venue  Id  landlord's  aOdavIt  Id  sum- 
mary  proceedloss  Is  fataL  People  v.  De  Camp,  IS 
Hun,  ST8. 

When  the  landlord's  affidavit  omitted  the  venue, 
and  it  did  not  appear  where  ft  was  sworn  to  Dor 
where  the  Juatloe  of  the  peace  who  a  ppean  to  have 
taken  It  reald«a.  It  was  held  a  fatal  error.  Cook  v< 
BtaatB,  18  Barb.  t07:  Idne  v.  Mone,  supra. 

Jurisdlotloiiftequentlr  depended  on  the  affidavit, 
itDd  U  It  la  laoklng-  In  an  esseDtla]  requisite  all  sul>- 
•equent  prooeedlnss  founded  upon  It  are  void  ud- 
leas  the  defect  la  waived.  Where  tliere  la  do  appear- 
ance before  tbe  Justice  there  can  be  no  waiver  of 
defects.   People  v.  De  Camp,  supra, 

Tbe  jurat,  when  the  depoaltlon  Is  taken  tij'  a  do- 
lary,  ootlDg  oat  of  his  trome  oonnty.  should  have 
■ttaohed  (c  It  the  name  Of  the  oouaty  for  wbioh  [he 
Dotarr  was  appointed  and  In  which  he  lesldea.  and 
18L.K.A. 


also  a  statemect  that  his  oertUcate  Is  Iliad  in  Um 
countr  In  which  the  venue  la  laid  and  the  act  PW' 
formed,  though  an  omission  to  make  auoh  designa- 
tion will  not  render  the  verification  void,  Produoa 
Bank  t.  BsldwiD.  tf  How.  Fr.m;  BM«teof  EIdk,I 
Civ.  Proc.  Hep.  71;  Snyder's  Notaries'  HanoeU  p.  B7. 

Tbe  Jurat  should  I)e  In-proper  form  and  besub- 
soilbed  by  the  officer  before  whom  It  la  made.  If 
the  Jurat  be  alt  rlsht  in  tbe  orftlDal  It  Is  Immaterial 
aa  to  tbe  copy  served.  Barker  v.  Oook,  ID  Barb.  ni4t 
LtvlDBStoo  V.  Checrtham.  S  Jobna.  ITS:  DdIod  B\ir> 
Dace  Oo.  V.  Shepherd,  I  Hill,  41i. 

The  case  of  Qraham  v.  UcCoun,  S  How.  Pr.  80, 
seems  to  bold  the  ci)ntrar}>.    Wait.  Pr.  p.  S80. 

Under  the  former  practice  before  the  adoption  of 
the  Code  Che  New  York  court  of  errors  held  in  Uv- 
lUKSton  V.  Ctaeetbam.  supra,  that  the  omisaloa  of  tbe 
Jurat  and  slimature  of  the  part;  to  a  copy  ol  an 
affidavit  on  which  a  motion  was  made  formed  no 
objection  to  the  service.  The  rule  has  been  fol- 
lowed In  slmilsr  oases  Since.    Qraham  v.  HcOoun, 

A  clerical  omission  on  the  part  of  t^e  prothono- 
tary  to  put  bis  signature  to  ttie  Jurat,  afta  Ewe«r> 
Ins  tbe  defendant,  doea  not  vlUHte  the  affidavit.  tlt» 
defeodant  appeBrins  personally  In  court  and  de- 
claring hlB  wllUngnen  to  tie  sworn  araln.  Uapla 
V.  Hlcts,  BriyhUy,  «;  EndJieh,  J  ~  "  '■  "  ~ 
fense.  IMIl 
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behalf  of  the  oUlmant,  of  the  notar;  publie  wbo 
■dmlnlBtered  tbeoatta  Id  support  of  the  " 
unlawful. 
8.  The  omlHlan  of  venue  ttom 
FT  public's  }ar»t  does  not  Ruder  II  InTalld 
where  he  la  a  Biate  officer  the  leoord  of  wboee 
appolntmeDt  Ig  required  Ui  be  kept  In  the  offloe  of 
tbe  uicietarr  ol  ttaCe. 

iUaj  S.  1891.) 

ERROR  to  the  Circuit  Court  for  Clare  Conn- 
Ij  to  review  a  Judgmenl  la  favnt  of  pIsiD- 
tiff  in  Bn  aclioQ  brought  lo  enforce  a  logger'! 
Uen.     '4fflrmed. 

Tbe  tacis  are  stated  ia  Che  opiDlon. 

Mair:  C.  W.  Perry  and  Zlenrj  A.  Cha- 
nw,  for  appellant: 

Tbe  statement  of  lien  in  Ibis  case  is  a  nuUity; 
the  law  requtreB  it  to  be  awotn  to  (Act  18U7, 
No,  220,  I  2),  and  IhU  inr^lvep  an  affldaTlt. 

An  affloavil  ia  an  oath  in  nriting,  sworn  be- 
fore, aud  attested  bj,  bim  who  has  authority  to 
•duiinUter  the  same. 

1  Bacon,  Abl.  64. 

The  Jurat  of  affidavits  should  state  vbeu, 
vhere,  and  before  whom  thev  are  swmdl. 

1  Tidd,  Pr.  *e4. 

The  authority  to  sdmloister  tbe  oath,  and 
the  fact  that  the  oath  was  taken  befoie  the  offi- 
cer haviDg  such  authority,  are  Indispensable  to 
a  good  BiBdavlt.  It  Is  not  enough  that  these 
conditions  exist  In  fact,  but  tbey  must  appear 
afflrmstlvely,  though  whether  tbey  appear  from 
tbe  Teaue,  the  body  of  the  affidavit,  the  Jurat, 
or  tbe  aignalure  thereto,  Is  immaterial, 

Smait  T.  l.ovse.  8  Mich,  690;  Gtom  v.  ftopfe, 
10  Mich,  24:  Bi  TeaeDout,  1&  Mich,  84fl;  Orif- 
fin  V.  FoTTut.  40  Micb.  811. 

The  party  for  whose  Information  the  Hen  U 
flted,  and  whose  rights  are  put  in  jeopardy  by 
It,  ought  Purely  loM  able  to  see,  by  an  inspec- 
tion of  the  paper,  where  to  look  for  the  author- 
ity by  which  it  was  ccrtiBcd,  Admitting  that 
Wlckham,  as  a  notary  for  any  county  in  Mich- 
igan, could  act  in  any  other,  It  would  be  intol- 
erable that  he  whose  interests  are  Imperiled 
should  have  [o  search  the  records  for  even 
couDiy  In  the  State  to  settle  toe  question  of  hu 
aaibority. 

A  notary,  in  MIcblgaD.  Is  ao  Inferior  otBcer 
deriving  all  the  power  he  has  from  poeitive 
■tatule. 

How.  Btat.  (Hich.)  g  631. 
r  Tbe  Jurisdiction  of  such  an  officer  should 
appear  afflnnallveiy. 

Id.  %  682. 

Tbe  mere  dgoing  of  one's  name  cannot  be 
the  official  signature  contemplated.  The  au- 
thority to  sign  must  be  disclosed.  The  entry 
of  ajustice'a  judgment  must  be  aigned  officially. 

Eoaard  t,  I'eopU,  8  Mich.  207;  BoHiiler  t, 
Giddingi.  2iMlcii.  601, 

8o  must  the  transcript  of  It. 

Bv'lov  V.  B-Mt/,,  88  Mich.  082, 

Where  an  affidavit  is  made  for  an  appeal 
from  before  a  Jusilce  if  taken  before  anyone 
but  the  justice  himself,  an  official  algnature  to 
the  jurat  ia  necessary. 

liiipl€  V.  Bimondtm,  28  Mich.  113. 

The  cerliScate  of  acknowledinnent  to  any 
■ort  if  ileed  must  be  aigned  (Ryerion  v,  Eldred, 
18  Mich.  12;  Martton  v.  Bradthaw,  18  Mich. 
81)  and  signed  officially. 

Final  v.  Baeka*.  18  Mlcb.  218;  WHght  v. 
18  L.  R.  A. 


WOton.  IT  Hicli.  193.  See  alao  Fwtpla  v.  Mur- 
phy, 66  Mich.  64«;  Firtt  Nat.  Bank  t.  St.  Jo- 
mph,  46  Mich.  626. 

It  is  no  idle  form  or  mere  technicality  for 
which  we  contend,  but  such  a  general  rule  ■■ 


To  say  uotbing  of  the  affidavit's  having  no 
venue  (Parnngtr  v.  Jvib,  62  Mlcb.  304);  It  U 
not  even  entitled. 

Qraham  v.  mmon,  Harr.  Ch.  286;  WhippU 
T.  WaUamt.  I  Mich.  115;  Arnold  v.  Hye,  11 
Mich.  4se. 

And,  what  Is  also  fatal,  it  ia  sworn  to  before 
a  person  who  had  no  right  to  administer  the 
oath. 

GrtenvauU  v.  Fiirmen  A  K.  Bank,  2  DougL 
(Mich,)  498. 

Because,  ai  the  record  shows,  he  was  tbe 
claimant's  attorney;  and  an  attorney  cannot 
awear  his  own  clienL 

How.  Stat (Mich.)§ 687;  MeOaainy.  Oamp, 
26Hich.R90;  Snydtry.  Hemmingviaii,4,lWu^ 
549:  Bradlts  v.  Andrent,  61  Hich.  100;  R» 
ai$ran,3  Atk.ei8;  Bay.  ITaZ^w  8T.  R,  408; 
Hopiinttm  v,  Baddey,  9  Taunt.  74;  Jenkitit  v. 
Maton,  8  Moore.  826;  Ohitago  Bttbbtr  Clothing 
Go.  V.  Braneh,  Feb.  18.  1891. 

Mr.  W.  A,  Barrltt  for  appellee. 

Xionc.  J.,   delivered  the  opinion  of  the 

Thia  action  was  brought  by  attachment  In 
Justice  Court  under  Act  No.  329,  Laws  1887, 
enforce  a  lien  upon  certain  logs  of  the  de- 
adant.  On  the  trial  plaintiff  had  judg- 
ment for  {16  and  costs  |  of  suit,  and  for  a 
lien  upon  the  logs.  The  cause  was  removed 
^  certiorari  to  the  Circuit  Court  for  Clare 
County,  where  the  judgment  was  affirmed. 
The  cause  comes  to  this  court  by  writ  of 
complained  oi  are  set 
forth   in   the  affidavit  for  the   writ  of    cei^ 

the  justice,  and  are;     "(1)    that 

the  notice  of  tbe  lien  was  not  properly  sworn 

.   "  «d  by  thi     ■  '      —  ■ 
testimony  v 

prove  any  agreement  with  defendant  oi  uuj 
authorize!  agent  of  his,  or  any  cootractor 
under  defendant,  with  plainliif  that  ha 
should  do  anv  work  on  said  logs,  and  no 
proof  that  defendant  or  any  agent  of  his  or 
contractor  tinder  him  knew  that  plaintiff  wa* 
doing  work  on  aald  logs ;  (8)  because  no 
tcstinicny  was  offered  of  any  contract  with 
defendant  or  his  agent  for  any  specific  wages, 
proof  of  now  much  his  labor  was 
worth;  (4)  because  said  justice  gave  judg- 
ment in  said  cause  for  an  attorney  fee  of  five 
dollars ;  (0)  because  the  penion  who  claimed 
to  be  the  attorney  for  plaintiff,  and  was  so 
recognized  by  said  justice,  undertook  to  ad- 
minisler  the  oath  to  plaintiff  of  the  notice 
claiming  lien  against  tbe  property  attached; 
(6)  because  the  evidence  given  at  the  hear- 
of  said  cause  did  not  warrant  any  of  the 


the  property  mentioned  i 
toclimcnt  and  in  plaintiff's  declaration  are 
same."  There  is  no  force  in  the  objec- 
tions made  that  there  was  no  evidence  tend- 
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Ing  to  abow  the  pUintifl'*  cIaIid.  The  evl- 
deuce  wM  not  reauced  to  writing,  and  is  not 
returned.  Hie  justice,  In  his  return,  states 
that  the  plalntiB  was  sworn  in  his  own  be- 
half, and,  after  listening  to  the  teetimony, 
end  after  due  del  il  oration,  he  gave  Judgment 
for  the  plaintiff.  Under  these  clKunutances 
we  cannot  presume  that  there  waa  no  evidence 
tending  to  support  the  Judgment,  The  writ 
of  attachment  contains  a  description  of  the 
property  attached,  and  the  declaration  con- 
tained the  same  description,  and  there  le 
therefore  no  force  in  the  seventh  assignmeDt 
of  error.  It  Is  not  Bbown  that  the  notary 
public  who  BdmlniBt«red  the  oath  to  the 
plaintlfT  on  the  stat«nient  of  claim  of  Hen 
was  the  attorney  for  the  plaintiff  at  that  time. 
The  lien  was  swoni  to  and  filed  lo  the  office 
of  the  county  clerk,  as  provided  by  statute. 
Tbe  nota^  public  who  aominUtered  the  oath 
Uiereto  afterwards  appeared  in  justice  court 
as  attorney  for  the  plaintiff.  Tnis  is  not  in 
TiolatioD  of  section  687,  How.  Stat.,  and  does 
not  fall  within  the  ruling  of  cases  cited  by 
defendant's  counsel.  The  fourth  assignment 
of  error  fs  not  noticed  In  the  brief  {ii  conn- 
■el,  and  iritl  be  treated  as  abandoned.  Tht 
only  remaining  lassignment  of  error  is  the 
flrst,  which  relates  to  the  notice  of  lien.  No 
objection  Is  made  to  the  statement  except 
that  the  same  does  not  show  In  what  county 
tbe  oath  was  administered.  The  claim  of 
the  lien  is  in  tbe  following  form:  "The 
statement  of  Hen  made  under  oath  of  Hi- 
chael    Sullivan   In   manufacturing,  cutting, 


Norway  pine,  and  hemlock  saw- logs,  marked 
as  follows:  |~^|  That  the  last  day's  workof 
■  said  labor  I  |  was  done  on  the  9th  day  of 
February,  I88S,  and  said  latx>r  was  performed 
In  tbe  County  of  Clare ;  and  that  said  de- 
scribed property,  or  a  portion  of  the  same. 
Is  now  situated  In  the  County  of  Clare,  State 
of  Hlchlean ;  and  that  there  is  now  due 
claimant  tor  said  work  and  labor  over  and 
above  all  legal  set-offs  the  sum  of  tl6,  as 
near  as  may  oe,  for  which  said  sum  a  lien  is 
claimed  upon  said  described  property.  Mich- 
eel  Sullivan.  Subscribed  and  sworn  to  be- 
fore me  this  9th  day  of  February,  18S9. 
Henry  K.  Wickham,  N"tary  Public," 

Tbe  statement  of  lien  has  no  caption  show- 
ine  the  county  or  State  In  which  It  was  made. 
It  follows  the  form  laid  down  in  the  Statute, 
but,  inasmuch  us  the  notary  public  does  not 
state  In  the  jurat  the  county  in  which  he  acts 
as  such  oOicer,  It  Is  contended  that  no  valid 
lien  was  filed  authorizing  the  bringing  the 
writ  of  attachment  under  this  Statute.  Sec- 
tion 682,  How.  Stat.,  provides  that  his  cer- 
tificate, when  under  his  hand  and  seal,  shall 
be  presumptive  evidence  of  the  facts  con- 
tained In  It.  except  In  certain  specified  cases. 
His  right  to  that  office  comes  from  an  ap- 

f ointment  by  the  governor  of  this  State,  and 
JB  compliance  with  the  requirements  of  tbe 
Statute  In  filing  oath  of  office,  bond,  etc. 
Act  No.  117,  Pub.  Acts  1887,  By  this  same 
Statute  the  county  clerk  of  the  county  In 
which  tbe  onth  of  office  and  bond  Is  filed  is 
required  to  transmit  the  name  of  such  person 
to  the  state  treasurer  and  secretary  of  state. 
18  L.  R.  A. 


Thus  It  Is  that  the  fact  whether  one  is  a  no- 
tary public  may  always  be  ascertained  in  tbe 
office  ot  the  state  treasurer  and  secretary  of 
state,  as  well  as  in  the  office  of  the  county 
clerk  in  tbe  countv  for  which  the  appointment 
is  made.  Therefore  the  objection  that  tlie 
statement  of  lien  contains  no  venue,  and  the 
party  whose  property  Is  thus  incumbered  baa 
no  means  of  ascertefnlng  whether  tbe  pereoit 
who  acts  as  notary 'public  is  such  in  fact, 
has  no  force.  It  Is  not  true,  aa  claimed,  that 
tbe  party  wlio  desires  to  ascertain  the  fact 
must  go  from  one  county  clerk's  office  to 
another  to  get  the  desired  information.  An 
inquiry  at  the  office  of  the  secretary  of  stat* 
would  at  once  show  the  fact,  as  It  Is  a  mat- 


by  and  with  the  advice  and  consent  of  tbe 
senate,  may  appoint  one  or  more  persons  no- 
taries public  In  each  county,  who  shall  hold 
their  office."  etc  Act  No,  117.  Pub.  Acta 
1887.  While  It  Is  very  proper  that  a  notaij 
public  should  sign  himself  as  a  notary  pub- 
lic in  and  for  the  countv  from  which  he  is 
appointed,  yet  his  certificate  would  not  be 
fabiUy  defective  If  the  designation  of  the 
county  is  omitted.  He  may  act  in  any  part 
of  the  State,  and  his  official  acts  ere  not  con- 
fined to  tlie  county  where  he  resides.  It  ia 
true  that  under  tbe  Amendatory  Act  of  1880 
(Act  74.  Pub.  Acts  1B8S)  no  person  is  eligi- 
ble tA  the  office  of  DOtarv  public  unlesB  the 
person  is  a  resident  of  the  county  of  which 
be  or  she  desires  to  be  appointee,  yet  ifaelr 
official  acts  are  not  necessarily  confined  to 
that  county.  The  office  would  undoubtedly 
become  vacant  by  removal  from  that  county, 
but  it  does  not  follow  that  for  this  reason 
the  party  is  a  county  officer.  The  appoint- 
ment has  always  been  regarded  as  one  ot 
sUte  matter,  rather  than  that  of  coanty.  It 
Is  a  state  appointment,  and  the  omission  of 
tlto  venue  would  not  be  a  fatal  defect  in  the 
jurat.  It  cannot  matter  to  the  party  to  ba 
affected  by  sucb  certificate  from  what  partic- 


means  tbe  county  where  a  c 
tried,  and  originally  a  venue  was  employed 
to  Indicate  the  county  from  which  the  Jury 
was  to  come.  'The  necessity  of  stating  a 
venue  at  all  is  reluctautly  confessed  by  tbe 
authorities.  Bean  t.  Agert,  91  Me.  487; 
Briggi  v.  Nantvcket  Bank,  5  Hsss,  9S.  In 
process  or  pleading,  the  objection  under  Um 
strict  rules  of  the  common  law,  and  perhapa 
under  our  Statute,  to  (be  want  of  venue 
might  be  taken  advantage  of  by  demurrer. 
It  may  also  be  true  that  a  certificate  made 
by  a  justice  ot  the  peace  would  be  void  if 
it  omitted  tbe  venue,  were  no  venue  stated 
at  all  in  the  instrument.  But  the  question 
here  Involved  Is  not  to  be  governed  by  the 
reasons  which  would  be  applicable  In  such 
cases.  Claim  is  also  made  by  appellant  la 
his  brief  that  the  Act  under  which  tbe  lien  is 
claimed  Is  unconstitutional  and  void.  That 
question  was  settled  by  this  court  in  OraA- 
deck  T.  Dmght  (filed  at  the  present  term  of 
this  court),  and  the  cases  there  cited. 

Judgment  afflrmtd,  with  ootli. 

The  other  Justices  concurred. 
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UtiSxa  T.  BonoM  Cbambsb  o*  Ooxuxbgk. 
HASaACHnSETTB  SUPREUS  JUDICIAI.  COURT. 


Ttea  HcNEIL 
BOSTON  CHAHBBB    OF    GOMMBROB. 


1.  ^b*  rigbte  of  perMN 


Mrtloaof  abnlldlnv  em 
by  Hie  prlntad  "ootioe  to  U 


8.   Ammivrltr  of 

hf  >  oorpoiMloii  M  ooDtnurt  for  the  ««njon  < 
m  buUdlug  mar.  In  tfaa  tbeeaee  of  tbB  otb 
mremben,  lawfnUj'aet  lo  tottfot  Um  oonbaeb 

K  eorpovmUsB  in  Mote  of  Its  hatUSag 
<HMimlll«»  In  pMetniDs  bidi  and  lettliwthe 
eontoaot  tor  Oib  baUdlnc  witk  tuU  knovledfe  of 
Mtob  uM  will  mkke  the  oonmwt  bindliis  on  Ibe 
eorpanUoD.  Blthonsb  the  oommittee  had  In  laot 
■MMltlloritr  to  make  It. 
4.  ^hatMrtaorBoonuBlttsvwem  known 
Mid  MiflOMktMl  to  bf  thow  irtio  apiioloMd 
majr  bslnfeired  from  olnamctaiuMa. 
(Ssptsmber  I,  UVL) 

REPORT  by  the  BtiMvme  Judicial  Oouit  for 
Suffolk  Countj  (Holmes,  J.)for  theoi^Q- 
loD  of  Ihe  fall  court  of  to  action  brong:ht  to 
recorei  damage*  for  tbe  breach  bjr  defendaot 
of  ao  alleged  agreeiiieiit  to  award  the  coDtract 
for  erecting  defendanf  •  building  to  plaintiff  in 
which  a  Terdlct  bad  been  dlreclad  In  favor  of 
defendant.  Judgmmt  for  plaiiMff- 
Tbe  following  queatlooa  were  lubmitted  to 


lowest  bid  in  case  the  bnllding  waa  bnllt  nilwtan- 
tlally  in  accordance  with  the  plans  and  spedfl- 
catioDi  submitted,  vttboat  resernngthe  right 
to  reject  bids  In  that  caaer 

Anawer.     "Tea." 

Second.  "If  such  contract  was  made  was  It 
spproTed  by  the  directors  T" 

Answer.     "Yes." 

Third.  "If  mch  contract  waa  made,  was  It 
within  the  oiteaslble  authority  of  tbe  commit- 

t«ir 

Answer.    "Tes." 

Fourth.    "Waa  the  building  as  flnallv  con- 


Fifth.  "If  the  phdntifl  is  entitled  to  re- 
cover, what  are  his  damagesf 

Answer,     "tli.500." 

The  further  facu  appear  In  the  opinion. 

Kmm-i.  Rob«rt  M.  Mora*.  Jr~  and 
ChMlM  E.  HoIUor,  forplalntiff: 

Bren  If  the  plaintiff  bad  Incorporated  the 
i-oilce  to  bidders  Into  tbe  written  offer  made 

NoMj— ^e  Tiote  to  Fonca  Broa.  Qaidwaie  Oo.  v. 


and  dgned  by  hlin,  it  would  have  been  com< 
petent  for  the  plaintiff  to  show  a  sulwequent 
parol  agreement  modirylog  and  controlling  It. 

Cumningt  t.  Arnola,  8  HeL  466;  Battijtffi 
T.  LoB^oy,  1  Kew  Eng.  Rep.  S18, 140HaHa.  201; 
BarUttl  V.  Sonc^^feSf,  3  L.  R.  A.  6S6,  148 
Mass.  S»4;  Oatt  v.  Svggnt.  6  Barn.  &  Ad.  03. 

Silence  of  a  prlDdpal,  with  knowledge  of 
the  acts  of  hi*  agent,  amounts  to  approval 
and  nti&calion  of  such  act& 

Brighamr,  Betertfl  Qrtv.  IBS;  Sherman  t. 
FOeh,  as  Haas.  OS:  ffxttr  t.  Eoekadi,  104 
Haaa.  187;  £jnMfefc>maffA  Qta»»  Oo.  v.  Jfawit- 
diatftU  OIoM  a.  Ill  Bua.  SIG;  Matthtvn  t. 
FiOler.  128  Hasi.  440;  Soma  t.  MeDanUl*. 
ISO  Hasi.  418;  Mumv  t.  iValwn  Lujr^ar  Oo. 
S  New  Eng.  Rep.  410,  148  Haas.  260;  Pitft- 
^urgh,  0.dBt.L.B.  Oo.y.KaohikAH.BridM 
Oo.  181  n.  8.  871,  88  L.  ed.  167;  Sawland  t. 
Qitm.  40  Wla.  481;  Piekari  t.  Bean,  0  Ad.  A 


and  make  tbe  contracia  forlhe  erection  uid 


See  Winthattr  r.  Obmtr,  9  L.  R.  A.  481 
153  Uaaa.  816. 

A  corporation,  like  an  Individual,  Is  bound 
by  the  acts  of  its  agent*  within  the  scope  of 
Ihelr  apparent  authority,  or  of  that  authority 
which  It  is  coslomarj  and,'usual  for  such  agenta 

F^  y.  Soble,  13  Oiuh.  1;  LeHtr  t.  Wtbb,  1 
Allen,  81;  Seed  v.  AAhumham  B.  Oo.  120 
Haas.  4S;  Amrv.  R.  W.  Bell  Mfg.  Co.  OKew 
Bng.  Rep.  829,  147  Haas.  46;  cfart  v.  SouA 
Botton  ii;  a>.  0  L.  R.  A.  641,  ISO  Haw.  207; 
BartUU  v.  M]/$tio  Biter  Oorp.  IBl  Haas.  488; 
Bojtk  of  Columbia  v.  Bitteraan,  11  U.  8.  7 
Crancb.  390,  8  L.  ed.  8S1;  aouVum  L.  Int.  Co. 
HcCain,  90  U.  S,  81,  34  L.  ed.  OSS;  MaAonm 
Min.  Co.  T,  Anglo  Catifornian  Bank,  lOiV. 
B.  02,  26  L.  ed.  707;  Baighty.  Baxter.  SO  Barb. 
218;  Jfno  Fork  <t  Jf.  H.  B.  Oo.  v.  SeAuyler, 
84  N.  T.  80;  Georgia  Military  Academy  r, 
Bttiil,  77  Ga.  400. 

Mr.  Rtohaxd  Ston«,  for  defendant! 

Plaintiff  merely  promised  that  he  wonldsntv 
mlt  a  bid.  That  was  not  an  acceptance  of  the 
offer.  An  ofier  to  give  a  contract  to  the  Ipw. 
est  bidder  Is  not  accepted  by  promising  to  sub- 
mit a  bid.  An  offer  can  only  be  accepted  in 
the  terms  In  which  it  is  made.  An  acceptance, 
therefore,  which  modifies  the  offer  In  any  par- 
ticular, will  go  for  nolhlng. 

Lsn^eil,  Cont.  p.  23;  Fly,  Spec  Pert.  8d 

A  party  Incurs  no  responalbillty  by  a  mere 
proposition  that  is  not  accepted. 

Waterman,  Spec  Perf.§  IBS;  FotbiY.  White- 
head, 38  N.  J.  Eq.  S14.  See  also  Benjamin, 
Sales,  4th  ed,  g  B9,  note  e;  Gowing  t.  Enowta, 
118  Haas.  283. 

It  was  clearly  the  Intention  of  both  partiea 
that  the  whole  of  the  contract  ibould  be  In  writ- 


,  Google 


HuucsuBvm  BuFBEHB  Judiciai,  Court. 


ttEPT., 


Tbe  drcamBtiQCe  tbat  the  parties  intenil  a 
sabsequent  agreement  to  be  made  is  stroog  evi- 
dence lo  ebow  tbftt  they  do  not  intend  the  pre- 
vious nesotietions  to  amoant  to  an  agreement. 

Pollock,  Cont.  Stb  ed.  p.  43,  citing  Biigway 
T.  Wharton,  6  H.  L.  Cas.  288,  364,  2B8,  BOS. 
Bee  also  Lor^  Blach-burn,  in  Riehardioit  v. 
GTOy.  L.  R.  8  App.  Cai.  1161;  Levni  t,  Sra*», 
L.  R.  S  Q.  B.  Div.  667. 

Tbe  cootract  wfaich  tbe  plalntlfF  alleges  ivas 
made  bj  tbe  building  committees  was  never 
approved  by  the  directors  as  required  by  tbe 
vote  of  the  stockholders  under  which  the  com- 
mittee were  appointed,  and  from  which  they 
derived  their  autliorily. 

The  approval  required  by  tbe  vote  is  the  ap- 
proval of  the  directors  as  a  board. 

This  has  been  Eaid  to  mean  that  it  shotild  be 
tbe  vote  of  a  malority  of  a  quorum  at  a  regu- 
lar and  legal  meetingof  tbe  board, 

1  HoFK,  Banks  &  Banking,  8d  ed.  6  1Z4. 

The  B'seot  of  a  majority  of  the  directors, 
expressed  by  them  individually,  and  not  at  a. 
regular  meeting  of  the  board.  Is  not  sufflcient 
to  confer  upon  the  cashier  authority  to  do  any 
act  vhlch  be  would  not  bave  authority  to  do 
unless  it  whs  conferred  upon  bim  by  the  direc- 
tors. 

sum  V.  Abbot.  IS  N.  H.  646.  See  also  Da- 
patch  LiTieof  Packet*  V.  Bellamy  Mfg.Oo.  12  N, 
H.  207;  ffrfffenty  v.  ShTurnon.  28  N.  H.  659;  Ft. 
Scott  Fint  ^at.  Bank  v.  Drake,  85  Kan.  864; 
Ttnneu  v.  Ea>t  Warren  Lumlfr  Co.  48  N.  H. 
848;  Corbett  v.  Woodvjard,  6  Bawy.  408;  Bald- 
via  T.  Canjietd,  29  Mian.  48;  Ang.  A  A.  Corp. 
6  S04;  JuJietion  B.  Co.  v.  Reeve,  15  Ind.  237; 
Bareui  V.  Bannibai  B.  d  P.  PI.  Road  Co. 
mMo.VS-.D'Ares-'-Tamar.K.AC.  B.  Co.  4 
Hurlst.  &  C.  463;  Wood's  Field,  Corp.  §  aOB, 
and  CHses  cited. 

■When  authoiity  la  conferred  upon  two  or 
more  agents  to  represent  their  principal  iu  trans- 
action of  buftinesa  of  a  private  nature,  the  rule 
Is  that  such  agency  will  be  presumed  to  lie 

ioioi,  and  can  be  executed  only  by  all  of  them 
ointly. 

Mechem,  Ag.  §77,  and  cases  died.  Bee 
also  Ktipfer  v.  Atigvtta  South  Parith,  12  Mass. 
185,  18S,  noU;  Baitan  Fint  Pan»h  v.  Cole,  20 
Uass.  282,  248;  Chp^andt.  MercantiUInt.  Co. 


and  cases  cited. 

C.  Allen,  J.,  delivered  the  opinion  of  tbe 

There  was  sufficient  evidence  to  warrant  tbe 
flcding  that  the  members  of  tbe  commiIt«e  on 
building,  who  were  present  at  tbe  conference 
of  March  16,  purported  to  make  a  contract  on 
behalf  of  the  defendant?,  by  which  they  agreed 
to  accept  Ibe  lowest  bid,  in  case  the  building 
was  built  Bubstantinlly  in  accordance  with  tbe 
plans  and  specificationB  submitt^,  without  re- 
serving the  right  to  reject  bids  in  that  case. 
The  presiding  Justice,  in  his  cbsrce  to  the  Jury. 
called  attention  to  the  distinct  difference  in  the 
testioiooy  introduced  on  Ihe  one  side  and  on 
the  other.  Five  different  building  had  been 
selected  by  Ibe  architects  and  the  building  com. 
mitleeof  tbe  defendants,  to  whom  wrillen  no- 
tices had  been  sent,  requesting  bids  for  the 
defendant's  proposed  new  building.  To  each 
18  U  R.  A. 


of  these  a  copy  of  tbe  spsdflcallon*  vnn  after- 
wards delivered,  lo  which  was  attached  • 
"notice  lo  biddera,"  containing  tbe  terms 
of  the  bidding.  After  an  eiaminntioo  of  these 
documenls.  four  of  the  selected  builders  de- 
clined tosubmitbids.  Aconference  was  there- 
upon Invited  and  had,  between  tbe  builden 
end  the  building  committee,  at  whlcti  there 
was  a  full  discusaioo,  and  certain  changes  from 
""  ■  ' of   the  "notice  tobiddeis,"  and  from 


particular,  which  hast>ccome  material,  tbe 
testimony  is  somewtiat  at  variance  aa  to  wbal 
was  tbe  result  of  this  conference.  Tbe  "notice 
to  bidders"  contained  the  two  following  pro- 
visions: "The  work  to  be  let  to  tbe  lowest 
and  best  bidder  upon  his  executing  to  the  Boa- 
ton  Chamber  of  Commerce  a  goM  and  auffl- 
cient  bond,''etc.  "Tbe  building  commltiee  of 
the  Chamber  of  Commerce  reserves  tbe  right 
to  reject  any  and  all  bids."  These  provisions 
were  the  subject  of  discussion  at  the  conference. 
All  the  witneasea  agree  that  the  words  "and 
best"  were  to  be  struck  out  of  the  Srst  clause. 
The  plainlUt  contends  that  Die  last  clause  was 
modifledbysn  agreement  that  in  case  tbe  build- 
ing should  be  erected  substantially  in  accord- 
ance with  the  plana  and  apeciflcalions  tben 
submitted,  the  contract  should  he  given  to  the 
lowest  bidder  among  tbe  five  selected  builders. 
The  defendant  contends  that  the  committee 
only  agreed  to  give  Ibe  contract  to  the  lowest 
bidder  among  the  builders,  it  any  of  their  bidt 
under thecompetition  should  tteaccepted;  but 
that  they  did  not  surrender  tbe  right  to  reject  all 
of  tbe  bids  and  open  a  new  competition.     Tbt 

Claintifl  olTered  testimony  tending  to  mpport 
Is  view,  which  was  met  by  testimony  offered 
by  the  defendsnt  tending  to  support  the  con- 
trary view.  This  testimony  waa  all  Bubmitled 
to  the  Jury,  under  instructions  to  which  no  ex- 
ception was  taken;  and  their  verdict  stistalned 
the  view  contended  for  by  the  plaintiff. 

There  can  be  no  doubt  that  It  wascompetent 
In  law  for  the  pariies  by  an  oral  agreement  to 
vary  the  termsof  the  "notice to biddeia."  This 
would  be  so  even  if  that  notice  had  expressed 
the  terms  of  a  concluded  contract.  Biirtiett  v. 
Stanchjicld,  14U  Mass.  804.  2  L.  R.  A.  625. 
But  it  was  only  a  proposal  which  was  never 
accepted  as  it  originally  stood;  and  It  is  not  con- 
tended that  there  was  anything  in  the  nature  of 
it  lo  make  it  legally  impossible  for  the  flnal 
contract  between  tbe  parlies  to  be  expressed 
and  represented  partly  by  the  writing  and 
partiy  by  additions  or  changesorally  agreed  to. 
Tbe  defendant,  however,  contends  that  an 
examination  of  tbe  evidence  shows  clearly  that 
both  parlies  to  the  conference  understood  that 
the  termson  which  bids  sbould  tw  invited  were 
to  be  expressed  in  writing,  and  that  they  were 
then  and  there  undertaking  lodo  no  more  than 
to  settle  the  terms  in  which  a  future  invilalion 
should  t>e  expressed;  so  that  tbe  notice  to 
bidders,  subsequently  sent,  must  \»  taken  to 
emtiody  all  the  terms  upon  which  tbe  bids  wen 
to  be  made.  This  proposition  is  controverted 
by  the  plsintlff,  and  It  docs  not  seem  to  as  that 
it  can  be  said  to  be  clearly  esiBbbsbed.  No  wit- 
ness testified  that  tliere  was  to  be  a  new  written 
or  printed  notice  embodying  the  new  terms, 
which  had  been  settled  upon.    No  one  of  tbe 


I8&1. 


HoNboi  t.  Bobtoh  Chakbbs  or  Couhbbcb. 


^Qden  tcatlfled  that  he  accepted  the  new  no- 
-tice  M  liavliie  the  effect  contended  for  bv  the 
■defeadftDt.  On  the  otbei  haQd,  the  plBJotiff 
testified  that  he  did  not  think  he  read  It,  but 
-did  not  remember.  The  apedflcatioDB  attracted 
his  chief  attention.  Mr.  Woodbarj  testified 
tbat  be  did  not  lemember  whether  there  naa 
-BDj  chaoKe  in  the  notice  to  bidders.  The 
several  bidders  apparentlj  proceeded  with 
their  estimates  without  waiting  for  any  new 
statement  of  terms,  and  when  it  came,  no  one 
of  them  appears  to  have  treated  It  as  embodv- 
ing  all  the  terms  of  a  new  propceal  for  hian. 
Indeed  it  plainly  did  not  ^  ao.  One  of  the 
terms  upon  which  there  was  no  dispute  was 
that  the  bids  should  be  opened  In  the  presence 
■of  all  the  bidders.  There  was  a  reason  for  in- 
aistinc;  on  tbisstiDulation.  The  original  notice 
1o  bidders  provided  for  a  delivery  of  the  l>ids 
«igned  and  sealed  to  the  architects;  hut  there 
was  a  distrust  of  the  fairness  of  tbe  arcbitecta. 
Ur.  Lotbrop,  in  his  letter  of  March  12,  declin- 
ing to  stibmlt  a  bid  under  that  notice,  men- 
'tioned  as  one  (ibjectioD  that  (he  proposals  should 
be  opened  In  tbe  presence  of  uie  bidders.  At 
Ihe  conference  thu  letter  was  read,  and  this 
stipulation,  according  to  the  testimony  of  the 
plaintiff,  and  of  Ur.  Lotbrop,  was  expressly 
-agreed  to,  and  no  witness  said  anything  to  tbe 
-contrary.  All  agreed  that  the  letter  was  read 
-and  its  objections  commented  (Hi,  one  by  ona 
Nor  does  It  appear  that  the  terms  of  the  new 
rnotim  werelJxed  by  the  committee.  Tbe  plain- 
tiff asserts  that  it  was  prepared  by  one  of  the 
architects,  who  was  not  present  at  the  confer- 
-ence.  Bo  far  at  it  appears,  the  jury  might 
properly  find  that  Ixith  ihe  committee  and  the 
tmilders  rested  npon  what  had  been  said  and 
■done  at  the  conference. 

Tbe  defendant  further  contends  that  the 
building  committee  were  joint  agents  ot  tbe  da- 
iendant,  and  that  the  four  members  who  were 
present  M  tbe  conference  of  Uarcb  IS  could 
mot  execute  the  power  which  was  delegated  to 
the  whole  committee  consisting  of  five  mem- 
beiB,  Jolntlv.  It  does  not  clearly  appear  Uiat 
this  was  taken  at  the  trial  and  It  Is  not  noticed 
In  the  charceof  the  presiding  judce;  but  we 
have  conaloered  it.  Where  speclBT  agents  are 
-appointed  to  act  Jointly  in  the  execution  of  a 
particular  power,  it  has  often  been  held  that 
the  action  of  all  is  necessary.  In  order  to-  exe- 
-cale  the  power  properlv.  This  rule,  however, 
is  subject  to  many  qnailflcadons  or  exceptions. 
It  is  well  nndeistood  that  public  aKCtits  may 
usually  act  by  •  majority.  So  also  ft  has  been 
-settled  that  a  majcmty  of  the  directors  of  a 
-corporation  constlinte  aquorum,  and  a  nsjoiity 
of  tne  quorum  may  act.    Barueat  v.  W^it»r, 


N.  J.  Eq.  40a.  Gonerallyspeayng.  a  commit- 
tee of  a  corporation  la  subject  to  the  same 
rules  as  the  duectors.  State  v.  Jertey  Vity,  27 
N.  J.h, 49Z;  Junkirur.Dovghti/FaasU.SoAool 
Dial.  89  Me.  330.    Itwonld  be  very  Inconvenl- 

■ent  in  practice  If  a  committee  of  thts  charncter, 
irtiose  duties  Involve  nuiay  acts  In  carrying 

-out  tbe  general  purpose  of  tbetr  appointment, 
could  do  nothing  if  a  single  member  should  he 
absent  There  tt  sofflcient  precedent  for  hold- 
ing that  a  majority  may  act,  and  such  Is  tbe  be^ 

ter  rule.    Kuj^ir  v,  Avgvita  South  Parith,  13 


Mass.  185;  Damon  v.  Oranbj/,  3  lick.  S4Si 
Bayaard  v.  Piigrim  Son.  31  Rck.  875,  377: 
Haven  v.  LoaeU,  G  Met.  30,  43;  WeymmUh  dt 
B.  Fin  DiA  v.  A'oj/oit  Gountg  Comrt.  108 
~  :ass.  143- 

Moreover,  there  was  evidence  from  wblcb 
the  jury  miirht  infer  tbe  assent  of  Mr.  Speare, 
tbe  absent  member  of  the  committee,  to  what 
done  by  his  associates.  He  went  awsT 
temporarily,  to  New  Orleans,  leaving  the  buu- 
ness  in  thdr  hands.  But  on  bis  return  It  ez> 
pressly  appears  that  he  had  a  conference  with 
them,  or  wlih  some  of  them,  and  that  they  un- 
dertook to  tell  him  what  had  been  done.  He 
denies,  to  be  sure,  that  what  they  told  him 
was  Id  accordance  with  what  the  plaintiff  con- 
tends and  what  the  Jniy  have  found  to  be  the 
fact.  Tbe  signillcant  ^t,  however,  that  they 
undertook  to  tell  him  tbe  result  of  the  confer- 
ence in  respect  to  the  right  of  tbe  committee  to 
reject  any  and  all  bids  is  textified  to  by  Mr, 
Speare,  He  says:  "They  told  me  thev  had 
expressly  reserved  that"  if,  In  point  of  fact, 
the  reservation  of  Ibis  right  was  accomplished 
with  lite  qualiflcalioD  that  they  would  accept 
the  lowest  bid  in  case  they  should  build  sub- 
stantially in  accordance  with  tbe  plans  and 
specifications  submitted,  the  jury  might  think 
It  a  natural  Inference  that  at  that  time,  before 
any  controversv  had  arisen  as  to  accepting  the 
plaintiff's  bid,  Mr.  Speare's  associates  toldbim 
all  that  had  been  agreed  to  on  this  head, 
though  Mr.  Speare  had  forgotten  a  port  of  It 
at  the  time  of  testifying.  Mr.  Lotbrop's  testi- 
mony  tends  to  support  such  an  Inference.  He 
said:  "Before  the  meeHnel  stated  to  Mr 
Blaney  and  Mr.  Speare  that  In  my  opinion  the 
rleht  to  reject  an  v  and  all  bids  passed  (ceased  T) 
afier  they  nad  selected  Ave  from  the  many  me- 
chanics who  had  been  recommended;  and  I 
was  aagnred  by  them  that  if  any  one  of  Uiesa 
parties  whom  tliey  hod  selected,  and  whom 
they  supposed  to  be  responsible,  should  be  the 
toweat  bidder,  his  bid  would  'be  accepted,  and 
It  was  on  that  condition  that  I  estimated,  and 
1  should  not  have  figured  on  any  other."  He 
further  testified  that  in  a  private  conversation, 

Erhapa  a  different  one  before  that  meeting, 
r.  Speare  said  he  would  not  consent  to  give 
up  the  right  to  reject  all  bids.  It  is  further  to  be 
obeerved  ibst  the  chief  reason  assigned  by 
the  members  of  the  committee  who  were  pre*, 
ent  at  tbe  conference,  why  they  did  not  wish 
to  give  up  the  right  to  reject  any  and  all  bids, 
was  that  they  were  not  willing  to  be  bound  aU 
solutely;  that  tbe  cost  of  the  building  might 
be  too  mach  for  their  means,  so  that  s  sub- 
stantial change  of  plan  might  be  necessary,  or 
possibly  the  erection  of  the  building  given  up 
entirely;  that  the  lowest  bid  might  be  entirely 
above  tbe  views  of  tbe  committee,  so  that  they 
were  unwilling  to  accept  It  unconditionally 
Mr.  Speare  himself  testified  that  he  gave  to 
Mr.  Lotbrop  two  reasons  why  the  committeo 
would  not  give  up  tbe  right  to  reject  all  bids. 
The  first  was,  that  tbe  lowest  bid  might  be  a 
sum  which  the  directors  would  not  think  ad< 
visabte  to  spend  to  erect  a  building.  The  sec- 
ond was,  that  It  was  the  directors  who  would 
be  the  final  arbitrators  whether  tbe  committee 
should  award  the  contract,  and  therefore  the 
committee  would  have  no  right  to  give  up  OM 
right  to  reject  any  and  alt  bids.  Ha.  Lotturop, 
80 
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on  the  otber  band,  teatffled  very  eiplldtlr  and 
in  detail.  iLat  while  Mr.  Speaie  In  coDTeraation 
had  inenlloned  the  names  oF  the  committee  to 
him,  be  (Ht.  Lothrop),  did  not  know  then, 
nor  at  the  time  of  tastUTiDg,  whether  the  action 


raony ,  U  the  objectkni  now  urg«d  had  been 
distinctly  presented  aa  a  question  of  fact  at 
the  trial,  it  must  have  been  left  to  the  Jury  to 
determine  whether  Mr.  Bpesre  ossented  to  tbe 
terms  of  the  contract,  by  which  (as  found  by 
the  Jnry)  his  four  associates  purported  to  agree 
to  accept  the  lowest  bidder,  in  case  tbe  bnild- 
iog  ^ould  be  built  eubaiantially  fn  accord- 
ance witb  the  plans  and  specifications  sub- 
mitted. Their  finding  that  the  contract  was 
approved  by  the  director*  must  have  involved 
toe  finding  that  it  was  approved  by  Mr. 
Bpeare.  And  this  finding  might  well  be 
reached  wltbont  Implying  any  Inlentional  mis- 
■tatemmt  on  his  part. 

Tbe  remaining  quMtiona  are,  whether  there 
was  anlUdeat  evidence  to  warrant  tbe  second 
and  third  findings,  or  either  of  them,  that  such 


oatenuble  authority  of  the  committee.  If 
either  of  these  was  supported  by  th«  evidence, 
It  is  enough  for  the  plaintiCTB  purposes,  and 
most.  If  not  all,  of  the  evidence  relating  to  the 
second  finding  bears  also  npon  the  third.  The 
[jainiifT  contends  that  it  was  within  the  ceten- 
3ible  aathoiity  of  tbe  committes  to  fix  the 
terms  upon  wbleb  It  would  reoetve  bids,  and 
to  make  tbe  agreement  which  is  embodied  In 
the  first  finding  of  the  Jury,  without  any  refer- 
ence to  an  approvEtl  by  tbe  directors.  He 
urges  that  this  was  within  the  ordinary  prov- 
ince of  a  building  committee;  and  that.  In  this 
Inslance,  the  directors  knew  that  there  was  to 
bea  competition  for  bids,  that  this  competition 
was  to  be  limited  to  five  selected  builders,  and 
that  tbe  committee  would  fix  tbe  terms  of  It; 
that  tha  dlreclcon  were  well  aware  that  the 
committee  wen  going  on  to  attend  to  all  these 
matters,  that  a  vote  oad  already  been  passed 
by  the  dlreclora  authorizing  the  committee  to 
Tnakeleasei  In  the  new  building,  that  they  also 
knew  that  the  architects  had  been  selected, 
that  the  plans  were  hanging  up  In  the  office, 
that  the  erection  of  the  new  building  was  the 
most  Important  subject  which  the  board  of 
directors  or  the  Chamber  of  Commerce  had 
under  cooelderatlDn  duricg  this  period;  that 
it  was  a  subject  of  constant  talk;  that  no  di- 
rector ever  objected  to  the  committee's  under- 
taking to  fix  the  terms  of  the  competition 
among  the  butldeis,  or  questioned  Its  powers 
to  do  so,  till  after  a  letter  from  the  plaintiff's 
attorney  threatening  an  action  at  law.  There 
was  testtraony  In  support  of  these  various 
propositions.  So  far  as  appears,  no  one  of  the 
bidders  doubted  the  power  of  the  committee 
o  act  In  the  matter.    The  committee  assumed 


to  make  changes  in  the  terms  of  the  competi 
tlon  at  its  own  will.  There  is  nothing  to  show 
any  suggestion  to  anv  of  tbe  bidders  m  respect 
to  the  need  of  consulting  tbe  directors,  except 
in  Hr.  Speare'a  testimony  already  referred  to, 
of  his  conversation  wilii  Mr.  Lothrop,  The 
notice  to  bidders  held  out  the  building  commlt- 
1SL.RA. 


tee  as  having  tbe  power  to  act  fn  tbe  ptemtsea. 
No  mention  of  the  dlreclora  was  made  in  IC 
The  board  of  directors  had  regular  moniblf 
meetings.  Mr.  Bpeare  was  president  of  tbv 
board,  and  was  upon  the  balldfng  committee. 
He  testified:  "  It  waa  known  to  the  directora. 
In  a  general  way,  that  spectBcattooa,  notice  to 
bidders,  and  other  detitua  preliminary  to  ob- 
taining bids  and  making  tbe  contract  were 
being  attended  to  by  tbe  coiomfiiee  and  Um 
aicbitects."  "Was  ft  not  the  understanding  of 
the  directors  that  there  was  to  be  a  com^tl- 
tionT  Tee,  sir.  How  was  that  known  to 
tbemf  Bimplv  In  a  general  way;  I  presome  at 
a  meeting  of  the  direcMrs  I  told  them."  H» 
added,  later,  tbat  the  board  of  directors  knew 
Uiat  the  committee  was  trying  to  get  bids  and 
that  no  effort  was  made  to  inform  bidders  that 
they  could  not  safely  deal  with  the  committee. 
According  to  the  strict  letter  of  the  original 
vote,  the  committee  could  not  even  procuitt 
plans  and  specifications,  except  subject  to  the 
approval  of  the  directors.  It  was  allowed, 
however,  not  only  lo  procure  plans  and  sped- 
ficatiODS,  but  to  employ  tbe  architects,  wlthoui 
formally  consulting  the  dtrectnis. 

Without  dwelling  further  upon  the  details  of 
evidence,  the  Jury  might  proj^rly  find  that  the 
committee  I tsdfbelievW  that  it  was  authorized 
to  go  on  as  it  did  without  consulting  tbe  di- 
rectors as  to  tbe  details,  and  tbat  tbe  dlreclora 
were  aware  Ici  a  general  way  of  what  tbe  com- 
mittee was  doine.  It  seems  to  us  that  the- 
jury,  as  a  result  of  tbe  whole  teetlmony,  might 
properly  come  to  tbe  conclusion  that  the  con- 
tTHct  was  within  tbe  ostensible  authority  of 
the  committee,  and  that  tbe  bidders  bad  a. 
right  to  aasame  that  the  defendant  would  be 
bound  by  the  contract  of  the  committee  aa  to 
the  terms  of  the  bidding. 

The  doctrine  as  to  the  oaienalble  authority  I» 
thus  slated  in  Broruon  v.  OAomwtf.TB  U.  S.  1$ 
WaU.  661,  688,  SO  L.  ed.  480:  ■•  Where  one 
without  objecdon  suffers  another  to  do  acts 
which  proceed  upon  the  ground  of  authority 
from  him,  or  by  his  conduct  adopts  and  ^anc- 
tfons  such  acts  after  they  are  done,  be  will  he- 
bound,  although  no  prevfons  authority  exists. 
In  all  respects  as  if  the  requisite  power  had 
been  given  In  the  most  formal  maniter.'  Clr- 
cumsttincea  may  warrant  an  inference  that  acta 
of  a  committee  openly  done  and  extending 
over  a  considerable  period  of  time  were  known 
and  aseented  to  by  thoae  who  appoieted  tbe- 
commlttee,  Tbedlrecion  represenled  the  cor- 
poration, and  it  the  directors  knew,  and  by  si- 
lence acquiesced  In  the  acta  of  tbe  committee. 
that  is  enough.  The  vote  of  the  stockholders 
would  show  what  In  the  first  Instance  was  the- 
actual  autboritj  of  the  committee,  but  tbe 
course  of  tbe  directots  might  be  considered  In 
determining  Its  oetenslblo  authority.  A  secret 
or  unknown  limitation  of  authority  imposed 
by  the  stockholders  would  not  control  an  ap- 
parent authority  from  the  directors,  since  the 
business  was  witbtn  tbe  scope  of  the  general 
authority  of  directors.  This  was  clearly  left 
to  the  jury  bv  the  presiding  judge  in  tc— na  to 
which  tbe  defendant  did  not  except,  and  which 
appear  to  be  uu  exception  able.  Tbe  decisions- 
cited  bv  tbe  plaintiff  afford  various  illuati«- 
tloui  of  the  anpllcation  of  the  rule  of  law  as  lo- 
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•ppuratmuatOTltyliimaaKaot.  nteratettielt 
U  nM  open  to  doubt.  Fm  t.  2fMe,  IS  Onafa. 
1,  IT.  18:  Utiw  T.  WM,  1  ABeB.  84:  A$er  r. 
A  W.BOtMfg.  a».U7MMi.«,BHr-"-- 
"  ).  838;  Southern  L.  Int.  Oo.  "    " 


L.  «d.  TOT.    8oe  Abo  Oui  ▼.  OtNauu  BatOe  (4 

ZouMono,  lOOU.  8. 4M,4H,  3BL.  ed.  096,  OOa 

Tbe  defendant  doM  not  dow  insltt  UiM  tti* 

eridence  did  not  wumnt  tlie  fonrtb  Hading  ot 


DELAWARE  OHANOERT  COUBT. 


WmiBm  a.  BBYAN  «(  oL 
Bebeoca  P.  MILBT. 


SlTiiwiI)  of  tMtatof^  cMote  to  hk  wU«  with  « 
Mqncst  that  It  ihe  doa  oot  mqolra  tho  whole  of 
ttM*tui>port,ibe  will,at  bar  diatlL,  will  tha  rS' 
BMlodei  to  oertaln  otber  pttMDB  iiaa*d. 


BILL  llled  ]n  Sent  Oonnt^  br  the  cbfldreo 
of  Cbarles  A.  Bryan  to  eilabllab  s  tnut  Id 
certain  money  alleged  to  bave  been  loaned  to 
defeodant  \sj  Mary  R.  Biyan,  deceased,  and  to 
lecQTer  aucu  money  for  tbe  benefit  of  com- 


plalnanla,  tbe  alleged  a(«fuii7ti«tni«fen(.    BiS 


The  case  aafBclently  appears  In  tbe  opinioik 

Mr.  J.  Alex»ndT  Fnlton,  for  eom- 
ptaioaDli: 

Precatory  worda  In  a  ifltl  create  a  tnut. 
Bnt  the  object!  of  tbe  botinty  must  be  auffl- 
ctently  doNTibed,  and  tlie  property  anffldently 
deBoed, 

a  Bouv.  L.  Dtct  SSI 

WotdtofrecomineDdatlon.reqnest,  entreaty, 
Tflsb  or  ezpectatim,  addreaied  to  a  devisee  or 
legatee,  make  bim  a  tnislM  fo;  tbe  person  or 
peraons  In  vboM  favor  ncfa  ezpreHUms  an 
used,  provided  tlie  testator  has  pcdnted  out, 


the  Intended  tnuL 


KOM.— ITfli— frMOtOTB  wordi,  «f««t  Of. 

r  dsTlsei  propartj  abaolatelr 
Ttoee  at  his  death  to  leave  It  In 
trust  to  oertaiD  o(  bis  desoeadanis,  and  U  there  be 
none  luoh  then  Uvtor  then  to  a  oertalD  oollece,  no 
trust  li  created  In  favor  of  the  ooUeffe.  R*  Whlt- 
oomb'i  Itatata,  W  OaL  ML 

Where  proper^  Is  dvea  abeolntelr  and  Mtboat 
restnotkm,  a  tnut  Is  not  to  be  Ilshtl;  Imposed 
upoD  mere  words  of  recommendaUoa  and  ooafl- 
deooa    Oolton  t.  OoKnn.  U)  U.  H.  Sll.  81  L,  ad.  IM; 


"thataocrta 


It  lemafaiB  on  his  wIfeV  death  ot  the  teal  and 
peisonal  propaitr  ilvaD  her  br  pcvvfous  obMsea 
of  tlia  will  la  nxmlr  pieoatoiT.  and  wUl  uot  pie- 
vent  her  from  taklm  the  tee-atanple  title  of  the 
land  and  the  ebeolute  proper^  In  the  subject  (A 
tbe  bequest  Bills  v.  BlUs,  8  L  B.  A.  aee.  n  Iowa, 
m. 
FreoatoTT  words  eipiflve  of  deetra,  reoom- 


oonvert  a  devise  or  bequeath  Into  a  trust.  Hop- 
kins V.  Qlunt,  ■  Oeot  Bep.  61.  lU  Pa.  SIT. 

After  an  unquaJIfled  devise  br  a  teatator  of  his 
propertr,  no  preoatorr  worda  addieased  to  his 
devisee  oan  defeat  the  estate  pievloualr  sranted. 
IMd. 

Where  a  testator  devised  real  estate  to  his  widow 
In  fee  simple,  the  words:  **I  onir  make  this  ra. 
quest  of  her,  and  onlr  aa  •  request,  .  , .  vis.,  that 
\a  the  event  she  should  marr/  ajtaln  she  will  eeo 
that  ttie  Interests  of  our  children  In  said  property 
are  proteoted,"— tbe  widow  takes  an  absolu  te  eetate 
m  tbe  laud,  and  does  not  hold  Itlntnutfor  heceelf 
and  oblldren.    Sale  v.  niombenr,  W  Kj.  »B. 

Provision  slvlnK  ttas  wbcda  estate  to  certain  per- 
■ons,  **  — '"■'"f  that  ther  will  not  fall  to  do  for 
anothereon  as  their  fraternal  retiard  mai' require," 


r.  Potter,  1  New  Ens.  Rep. 


men  ereots  a  (tmL 

Freoatorr  words  are  treqoentlr  •nOelent  to 
oreate  a  trost  bT  ImpUoation.  Jonaa  v.  Jonea,  1> 
West.  Bep.  GZr,  LM  HI.  XH. 

TherwUlbebeldtolmportatmstwIiea  they  are 
eo  used  as  to  azolude  all  optl<Hi  or  dIsoiettoD  In  the 
party  who  Is  to  act,  when  tbe  inb]eot  li  uaoertalu. 
UauBbt  V.  OeteeDdanner.  8  OanL  Bep.  8BB.  OS  Md. 

Words  of  reoommeudatlcsi,  lequest.  entreaty, 
wish  or  expectation  will  Impose  a  blndlog  du^ 
upon  tbe  devisee,  by  way  of  trust,  provided  the 
testator  has  pointed  oat  with  oleamess  snd  cer- 
tainty i>oth  the  subject  matter  and  the  object  <A 
thetrust.  Noev,Kera,UWest.Bap.l8*.WMo.aeT. 

Tbe  w<x4  **  wish  "  and  **  desire  "  need  as  ex- 
preashNT  a  desire  for  ao  act  to  ba  done  by  some 
peraon  nuned,  may  be  held  to  be  precatory;  but 
when  used  to  ezprem  the  Intention  of  the  testator, 
tbey  are  mandatory.  Aylor  v.  Martin  {Fa.>  8 
OenLBep.Ut: 

Where  the  donee  of  property  Is  "desired"  o» 
"lequested"  by  tbe  testator  to  dispose  of  that 
propierty  In  favor  of  Others,  tboee  words  are  tub 
ppraUve  snd  Ibeir  use  will  create  a  trust.  Biker  v. 
Leo.  lU  M.  T,  W.    See  1  Wais.  Bxra.  W;  Tandyok  v. 

In  a  will  dsriainit  a  farm  to  testator^  son  for  his 
support,  thereby  Indicating  that  a  life  estate  Is  In- 
tended, and  then  declarlDK  that  If  the  son  should 
have  family  tbe  teetaCor  desires  the  estate  to  bo  to 
the  use  of  his  oblldren,  tbe  word"  derire"  Is  man. 
datory.   OraterT.KDuii.lB7Fa.US. 

If  a  teatator  should  desire  his  wlfe,atorbefoi« 
her  death,  to  fire  certain  personal  estate  amonf 
such  of  his  rslatlvea  as  she  should  think  most  de> 
serTios  and  approve  of,  such  request  would  ba 
held  to  be  a  legacy  amoos  such  relatlvea.  Wheeler 
V.  Lester,  1  Bradf.  2W:  McI^Uan  v.  lIcLaohlsn,  B 
FalRe.  sat, «  L  ed.  808l 

Precatory  words  In  wlIL  Bee  notss  to  Blattery 
V.  Wason  (Ham.)  Ilk  B.  A.  MB;  Knox^  A^.  (Rl) 
■  L.  B-  A.  Ka. 

Trust  created  by.    BM. 


Ste  alw  30  L,  R.  A.  TIK. 
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See   iIbo 


1  Jarmiin,  Wllb,  9A  Am.  ed. 
Uttle  Sc  BrovD'a  ed.  1881,  p.  St 
9  Story,  Eg.  2d  ed.  S  1D8. 

It  la  plsln  from  t^e  ntll  that  tbe  intent  ot 
the  testator  waa  to  provide  for  tbe  support  of 
his  widow  during  life,  and  that  whatever  re- 
tnslned  at  her  death  should  go  to  the  children 
of-hls  brotlier  Charles. 

Id  the  constructloa  of  wills  the  Intention  of 
the  testator  Is  the  flrat  object  of  iuquiry,  and 
when  foaud  it  must  be  fully  carried  out,  and 
control  the  disposition  of  the  estate. 

Precatory  words,  when  used  In  s  will,  are 
Imperative,  and  must  be  bo  repirded. 

Where  the  object  and  the  subject  can  be  dis- 
cnvered  from  cue  wOl  itself,  or  the  will  and 
Burroundingcircumatancea,  or  where  tbe  court, 
by  the  exercise  of  its  usual  powers  and  fnao- 
tions.  can  ascertain  the  subject  of  tbe  rift  and 
the  persons  to  he  beneSted,  tbe  trust  ifiaU  not 
fall  because  of  uncertainty. 

1  Jarman  WUIs,  3d  Am.  ed.  1849,  p.  882;  3 
Story,  Eq.  §  1068;  Malim  v,  Keigh^,  S  Ves. 
Jr.  SS8;  WiUon  r.  Mqfor,  11  Tei.  Jr.  aOS; 
WrtglU  V.  AUigju,  17  Ves.  Jr.  200;  eormmi  r. 
Bakar,  18Tet.  Jr.  476;  Briffotv.  Ptnnif,  8  Eng. 
L.  A  Bq.  SSI;  Ooataf  Ajtp.  9  Pa.  IM;  MoSon- 
heif»  App.  18  Pa.  aSS;  Fennode*  BtUiU,  M  Pa. 
268}  Ingram  T.  AmIst,  89  G«.  BS8;  Bmdtrtm 
T.  Blackburn,  IH  Hi.  827;  BuUf.  BuU,  8 
Conn.  48;  OM  v.  Otit,  71  He.  836. 

This  ts  a  Virginia  case.  The  testator  was 
domiciled  there  at  tbe  time  of  his  death.  Tbe 
will  was  proved  there.  Tbe  estate  was  theni. 
The  rule  In  such  cases  Is  that  the  law  of  the 
testator's  domldl  shall  direct  the  court  of  dl» 


Wms.  Eira.  866. 

I^e  rule  above  contended  for  Is  the  one 
adopted  and  acted  upon  In  Virginia. 

ifarriton-r.  Harriion,  t  Oratt.  1. 

That  the  gift  over  was  subject  to  accretion 
or  diminution  Is  ImmateriaL 

Pierton  v.  Oarnet,  3  Bro.  Ob.  88;  W)rv>ood 
T.  Wat,  1  Blm.  &  Stu.  887;  Knight  t.  Enisht, 
8  Beav.  148. 

Mr.  Nftthanlel  B.  Smithera,  Sr.,  for 
defendant: 

Wherever  a  bequeat  Is  made  In  terms  Im- 
porting an  absolute  gift,  precatory  words  will 
never  he  construed  sa  creatiDg  a  trust.  If 
either  they  ought  not  upon  the  whole  will  to 
be  conBl»fered  88  Imperative,  or  if  tbe  subject 
matter  of  the  request  be  uncertain,  or  If  tbe 
objects  intended  to  be  beneflted  be  not  clearly 
ascertained.  If  in  any  gift  there  la  manifest 
an  intention  to  give  to  the  devisee  a  right  or 

Kwer  to  dlspoae  of  the  property  so  given,  and 
using  su^  riEht  to  leave  more  or  less  or 
nothing  upon  which  such  trust  would  operate, 
then  such  precatory  words  vrlll  never  be  con- 
■trued  as  imperative. 

Tbia  prindple  Is  found  In  Lewin  on  Tmsts, 
184;  and  Bardivg  v.  Olynn,  1  Atk.  469.  2 
Lead.  Cas.  Eq.  4th  Am.  ed.  1079-1082.  1086, 
1067,  and  it  Is  sustained  by  the  adjudicated 

Wynnt  t.  Eankint,  1  Bro.  Ch.  179;  Pierian 
T.  Garnet,  %  Bro.  Cb.  838;  Spraiwt  v.  Bar- 
nard. 8  Bro.  Ch.  S85;  MaUm  v.  Ksigkley,  2 
Ves.  Jr.  338;  PutKman  v.  Fitliter,  8  Ves.  Jr.  7; 
Eeneage  r,  Andowr,  10  Price,  280;  Honeood  v. 
West,  1  Blm.  &  Stu,  887;  EiOi^  v.  Knigia,  8 
I8L.R.A. 


Beav.  171;  Command.  ZbrrtMft,  10Hare,28J; 
PamaU  v.  Pamall,  L.  R  9  Ch.  Dlv.  96;  Jlvt- 
torU  Bank  v.  BaynoT,  L.  R  7  App,  Cas.  881. 

Id  tbe  decisions  of  tbe  diance^  Judges  of 
England  for  more  (ban  a  ceDtary  there  is  an 
unbrokeD  «Ment  to  the  proposWoa  that,  when 
In  a  will  there  baa  been  an  absolute  gift  and  a 
subsequent  bequest  over  of  an  unuaM  residue, 
it  is  void,  and  wbere  the  disposition  over  has 
been  attempted  to  be  made  by  Uie  agency  of  a 
precatory  trust  it  is  equally  void,  and  that  thli 
always  occuia  when  the  terms  of  the  flrst  be- 
quest show  that  the  person  to  whom  It  was 
given  bad  the  right  to  spend  tbe  property  out 
of  which  the  gift  over,  whether  direct  or  preo- 
atorv,  WHS  to  arise. 

Tne  only  change  which  has  been  made  In 
En^and  la  the  modiflcatlon  of  the  doctrine  of 
the  earlier  cases  in  regard  to  the  presumption 
with  which  the  Judges  approached  the  subject 
of  construction.  It  was  at  first  held  that  words 
of  desire  and  conSdence  had  at  least  a  quasi 
technical  meaning  and  force  and  prima  facie 
Imported  a  trust  unless  controlled  by  Olher  ex- 
preaalona.  This  was  unsadsfactbry  to  many 
of  the  ablest  judgea. 

Bee  WrigM  v.  Atkfnt,  1  Vw.  A  B.  818;  8^ 
T.  Moort,  I  Sim.  S84;  BeMoge  t.  AnetaMr,  10 
Price,  8S0. 

As  tbe  result  of  this  eitensive  and  Incress- 
Ing  dissatisfaction  the  cnireni  of  Judicial  senti- 
ment has  changed  and  In  modem  decisions  tbe 
leaning  of  the  court  has  been  distinctly  against 
the  establishment  of  precatory  trusts. 

See  M^utoorit  Baidc  t.  Sayiwr,  L.  R  7  Appi 
Cas.  881. 

Such  being  the  doctrine  of  the  EngHA 
courts,  it  wiirbe  found  that  tbe  American  de- 
cisions are  in  barmtHiy  with  them. 

See  Howard  v.  Oarud.  109  U.  &  7SS.  87  L. 


"fifi  eeduit  qv«  trutt  could  not  have  filed  a 
bill  alleging  that  (be  widow  was  extravagantly 
wasting  the  fund  and  asking  that  it  be  Im- 
poundM  and  an  allowance  made  to  her. 

WjfKju  T.  Bdtekim,  1  Bro.  Ch.  179;  Puth- 
men  V.  FiUiter,  8  Vea.  Jr.  7;  Sprange  v.  Bar- 
nard, 8  Bro.  Cb.  B85:  Mvtioorit  Bank  v.  i2af- 
nor,  supra. 

Even  under  the  ancient  stringent  rule  wblt^ 
made  the  use  of  precatory  woms  presumptive 
evidence  of  the  Intention  to  create  a  trust,  the 
will  of  William  A.  Bryan  Imposed  upon  bis 
widow  DO  obligatory  trust  as  to  the  bequest  to 
her, — and  muiSi  more,  under  the  modem  canon 
of  interpretation,  by  which  words  of  desire,  re- 
quest, or  expectation  are  deprived  of  tbdr 
former  technical  ilgnlflcatlon  and  are  construed 
according  to  their  ordinary  meaning,  such  be- 
quest will  be  held  tohave  been  an  absolute  gift. 

With  thisconcludon  the  law  of  Virginia,  the 
domlcll  of  the  testator,  is  in  harmony. 

Mauv.  Joyna,  20  Qratt.  692;  Omtt,  BSffiti' 
gar.KY^.  197;  GA  v.  CW«,  79  Va.  851. 

SanlabaiTi  Oh.,  delivered  the  followlor 
opinion; 

An  sgreement  betweeq  the  solicitors  for  the 
plalntias  and  defendant  respectively  was  filed 
in  this  cause  before  the  argument  thereof  be- 
gan, which  is  in  tbe  following  words:  "It  li 
agreed  by  the  aolldtors  for  the  complainanta 


len. 


Hkplkb  t,  Davu 


■ud  defendants  mpectlrelT.  In  order  to  uve 
ooeti  andexpenteacoiuequentnpon  taking  tes- 
timony, tlut  as  if  upon  deniiUTBT  to  so  much  of 
the  (»m{dainsnfs  bill  IS  allies  tbkt  by  the  bU] 
of  William  A.  Bryui,  Ota  ptt  to  bia  widow, 
Mary  R.  Bryan,  was  npoD  an  obligatory  tnut 
in  favor  of  tbe  complainants.  It  bdbU  be  first 
arzued  wbether  any  soch  tmst  was  by  tbe  said 
wil]  created;  and  it  It  (ball  be  finally  deter- 
mined Ibat  such  trust  was  thereby  created, 
titen  tbe  parties  iball  be  at  liberty  further  to 
proceed  Id  tbe  cause  and  take  teslimony  in  sup- 
port of  tbelr  reapeclJTe  sllegaUons  of  facts  sod 
goon  to  bearlDf." 

Tbe  only  qnoation  for  me  to  decide,  there- 
fore, is,  Was  the  gift  to  hU  widow,  Mary  R. 
Bryan,  by  William  A.  Bryan  upon  an  obtlga- 
toTT  trust  In  favor  of  the  complainants  T 

That  gift  was  as  foUows:  "1  gire  and  de- 
Tise  to  ray  wife,  Hary  R.  B^an,  all  of  my 
estate  both  real  and  personal.  And  I  do  hereby 
authorize  and  direct  my  executrix  berelnafter 
named,  tosell  my  real  estate  aa  soon  aa  It  can 
be  sold  to  advantafe  and  to  invest  the  money 
in  good  stocks  aodT  bonds.  And  I  do  request 
my  wife  if  she  should  not  require  tbe  whole  of 
my  estate  as  a  support,  that  ahe  will  will  at  her 
destb  the  Temainder  to  the  chOdren  of  my 
brother,  Cbarlee  A.  Bryan,  of  Cecil  County, 
Uaryland.  I  do  hereby  conatltute  and  appoint 
my  wife,  Haty  R.  Bryan,  aole  executrix  tolbia 
my  last  wlU  and  testament,  with  Uie  request  to 
tbe  court  In  which  she  may  quall^  that  no  se- 
curity may  be  required  o(  nerand  no  appralae- 
ment  be  made  of  my  estate," 

This  ts  the  flrsl  case,  so  far  as  I  know,  in  re- 
spect to  what  is  called  precatory  trusts,  which 
has  come  before  tbe  coons  of  Delaware  for  de- 
cision. I  am  not  therefore  embanaMed  by 
auihortty  here  upon  the  subjecl. 

Tbe  tendency  of  modem  (fccisions,  bowerer. 


required  \y  her.  The  privy  coancil,  hi  d«- 
~  „  In  favor  of  the  widow,  expressed  the 
opinion   that  "the  current  of  decisions   i 


Id  the  case  of  Mumeorit  Bank  v.  Baynor,  L. 
B.  T  App.  Cas.  331,  a  man  gave  bis  widow  tbe 
whole  of  his  real  and  personal  property,  feel- 


. .    . .  be  extended," 

Lindley,  L.  J.,  in  a  aubsequeut  case,  aftet 
quoda^from  the  Judgment  in  tbe  case  o(  Jfu» 
mliT.  Baynpr,  tvpra,  remarlced:  "I 
glad  to  say  that  the  current  Iiai 
changed,  and  that  beneflctaries  are  not  to  be 
made  trustees  unless  intended  to  be  so  by  the 
testator."  But  I  am  not  going  to  enter  into 
any  extended  argument  in  respect  to  tbe  prin- 
ciples involved  ui  the  case. 

The  priociple*  have  been  folly  and  ably  dis> 
cussed  by  the  solicitors  representing  the  par- 
ties plalntifl  and  defendant.  Thrir  argument* 
were  marked  by  extraordinary  research  and 
ability, 

I  content  myself  therefore  by  simply  aayinc 
that  there  is  no  precatory  tnut  in  tbe  wfil  of 
William  A.  Bryan  in  favor  of  tbe  plaintiffs. 

The  subject  of  the  gift  claimed  aa  precatory 
waa  not  certain.  The  testator,  William  A. 
Bryan,  gave  and  devised  to  his  wife,  Hary  R, 
Bryan,  all  of  bis  eelate,both  re&laod  personal, 
after  tlie  payment  of  bia  debts,  and  only  r^ 
quested  bis  wife  if  she  should  not  reauire  the 
whole  of  bia  estate,  that  ahe  should  will  at  bet 
death,  not  the  property  devised  to  her,  butthe 
remainder,  to  tbe  children  of  his  nrotber, 
Gharka  A.  Bryan  of  Cecil  Consty,  Hary  land. 

There  might  be,  or  there  might  not  be,  any 
remainder  of  bis  estate  which  could  be  en- 
Joved  after  hit  wife's  death  by  any  person 
wbomsoever.  A  necessary  ingredient  or  char- 
acteristic, therefore,  in  a  precatory  devise  or 
gfi  is  wanting  in  this  case.  There  w*s  notb- 
g  cbat  this  court  could  have  ordered  Im- 
pounded If  application  for  that  purpose  had 
been  made  to  It. 

I  mast  therefore  decide,  and  I  do  so  dedde, 
that  the  gift  to  Mrs.  Bryan  was  absolute  and 
unconditional,  and  not  upon  an  oblitntory 
trust  in  favor  of  the  comphilnantB. 

Tht  bilt  tfOi  eomptainanU  is  thtr^en  Jto- 


HEBRA8KA  SUPREME  COURT, 


George  W.  HEFLER,  Ffff.  in  Srr., 
Henry  H.'  DAVIS. 
( Neb.... ) 


•Head  note  br  UAXWXUn  I. 


•  this  State,  andhaa 
'er  alQoei  La  USB^ 
Cbe  JudBDieat  wss  revived  In  JlUnols,  without 
penonal  service  upoD  A  In  Uiat  Blate,  or  an  ap- 
peaisDoe  bj  bim  In  tbe  aoUon,  and  suit  was  Uiei^ 
uiKin  broDfrhl  on  tbe  revived  ]ud«TDeDt  In  tte- 
I>r«aka.  HAS.  that  the  alleged  revivor  of  tbe 
Judgment  In  Ullnok  did  notaSeottberunnlDgot 
tlie  Statute  of  LImltallnna  in  tbla  State,  M  tbe 
the  defendaot . 


Bova.— 3%c  doetrtne  „ 

WaUA. 
nie  dootrlne  of  tlie  prlnolpal  case  has  been  sui- 
■     ■   "  a  very  esrly  period. 


In  the  oeae  of  Bank  of  the  United  Stales  v.  Don. 
nallr,  B8  U.  8.  a  Pet,  BIX.  B  L.  ed.  0TB.  tbe  court  held 
that  "remedies  ate  to  be  Kovemed  bv  the  laws  of 
tbe  ooontiT  wtierc  tike  suit  Is  brouiibt."  Tbe  nat- 
nre.  validity,  etc,  of  tbe  contract  mar  t>e  ad- 
18  L.R.  A. 

S.r  iilso  Ifl  L.  li.  A.   HH. 


the  jn-fncfpol  coss  <I)<1*-    mitted  to  be  the  same  In  trath  States:  but  the  mode 

*'  b;  wbloh  the  remedjIetobepuiBued.aad  tbedme 

vllbin  whlcli  to  be  brought,  mar  eaentlallr  differ. 

Tbe  laws  of  tbe  State  where  the  action  la  brought 

must  govern  the  limitation  of  tbe  aolt. 

Tbe  lame  principle  la  eetatritahed  br  the  oourt  la 
Peareall  v.  Dwl^t.  %  Mass.  U,  and  Brms  v. 
Ciownlnsbleld,  If  Mass.  U,  irhere  It  la  Aown  that 
Uie  cnnroaohment  upon  tbe  lex/ort  Is  inoonslatent 


Kkbkuk^  SoFimn  Conar. 


andoonU  makani 


ERROR  to  tbe  IMatrict  Court  for  FUlmore 
CouQtj  to  review  a  Judgment  In  favor  of 
defenduits  In  an  action   brought   to  compel 
paymenl  of  a  Judgment,     A^rmei. 
Tbe  facta  are  stated  in  tbe  opinion, 
Matn.  BlllliiK*  *  BUUn^  tor  plaintiff 

By  tbe  common  law  ol  our  county  tbe  Stat- 
ute of  Llmitatlooa  commcDce*  to  nm  at  the 
dme  of  the  Jud^nnent  of  revivor. 

LiUleton,  %  806. 

Lord  Coke  obeervee  In  oommenllnF  opon 
thU  paaaage  in  Littleton,  290,  b:  "So  tij  tbe 
writ  It  appearetfa  that  the  defendant  ia  to  be 
warned  to  plead  any  matter  in  bar  of  execu- 
tion and  therefora  albeit  it  be  a  jadicdal  writ." 

Everv  writ  wbereunto  tbe  defendant  may 
plead,  oe  It  original  or  judtdal,  U  In  law  an 

PvUtnn  T.  TowTiton,  S  W.  .B\  1228;  Eirk- 
land  V.  KrOt,  S4  Md.  B8. 

It  la  hardly  to  be  aoppoaed  that  tbe  law  in- 
tended lo  allow  tbe  pliuntiftto  revive  hia  Judg- 
ment by  tdrt  Sadat  and  not  permit  It  to  be 
used  aa  evidence  of  indebtedneaa  In  an  action 
of  debt  upon  it  lo  any  other  Stale.  If  a  Judg- 
ment la  Bood  for  aoything  It  la  certainly  good 
■a  an  evidence  of  iudebiednesB. 

See  U.  S.  Conat.  art.  4;  Faektr\.  Thomoton,, 
SeNeb.  688. 

In  an  action  based  on  a  Judgment  of  revivor 
from  anoilier  Slate  the  Statute  of  Llmtlatlona 
befdna  to  run  from  tbe  dale  of  aucb  revivor 
and  not  from  the  date  of  tbe  original  Judg- 
ment, 

Fa^n  T.  Bmdy,  82  Qa.  584. 

h.  court  that  haa  authority  to  render  •  Judg- 
ment Id  Ibe  flrat  Instance  certainly  rctaini  tbe 
power  where  no  appeal  baa  been  taken  to  keep 
iuch  Judgment  alive  until  It  la  aallafied. 

Iknmt  T.  Omaha  Ifal.  Bank.  19  Neb.  677; 
Mitehdl  db  R.  Fitniiivr»  Oo.  v.  Bampitm,  40 
Fed.  Rep.  806;  Wegman  ».  Child*.  A  N.  Y. 
169;  CWioftr  v.  BUvart,  71  Pa.  170;  Wood- 
vard  T.  Baker,  10  Or.  491. 

This  can  do  the  defendant  no  InJoatlce  be- 
cause he  was  cbarfred  with  tbe  knowledge 
that  tbe  court  which  rendered  the  original 
Judgment  would  have  power  to  keep  It  alive 
untfl  paid  because  such  was  tbe  law  at  that 
time. 

EUatter  v.  EainM.  69  N.  J.  L.  10. 

Mr.  F.  B.  Donlsthorpe,  for  defendant  in 
«Ror: 

A  Judgment  rendered  in  tbe  State  of  HUnols 
becoming  dormant  may  be  revived  by  aervice 
by  pubUcatlon,  whereby  It   will  become  of 


full  force  attd  effect  agalnat  tbe  defendant  la 
that  Sute;  bat  not  In  this  State,  nnle«  per^ 
•onal  aervice  nf  notice  of  the  proceedings  had  to 
revive  said  Judgment  be  had  upon  aaid  defeut 
-Jt. 

TftUrf.  EnglAardt,  16  Neb.  177. 

The  Judgment,  m  revived,  la  simply  a  con- 
tlDttatton  of  the  Titallty  of  the  original  Judg- 
ment with  all  ili  Inddenta  from  the  time  of 
Ita  rendition.  And  not,  aa  plaintiff  in  error 
would  have  tt,  a  new  Judgment. 

Baton  V.  HaM]!,  6  Neb.  424. 

The  defendant  having  resided  to  tliia  State 
for  eight  jeara  after  £e  original  Judgment 
against  bim  was  rendered,  and  Wore  the  com- 
mencement of  this  action  on  aatd  Judgment 
revived,  our  Statute  of  Llmitationa  preventa 
such  action  from  being  malotained  InthisSLale. 

Neb.  Code  Civ.  ^vc.  g  10;  Marx  t.  KH- 
patriek,  29  Neb  107. 

Mkxwall,  J.,  delivered  the  opinion  of  the 

In  Janusry,  187V,  the  pMntifl  recovered  a 
fudgment  against  the  defendant  in  the  State  of 
Illinois,  tbe  defendant  being  personally  aerved 
with  Bummons.  Soon  after  the  recovery  of 
tbe  Judgment  tbe  defendant  removed  to  this 
State,  and  has  continued  to  realde  here  to  the 
preaent  time.  On  the  12th  of  October,  1888, 
the  judgment  in  IlllnoU  was  revived  in  that 
State  without  Jurisdiction  of  Um  peraon  of  the 
defendant.  In  December  following  tbia  action 
was  brou^t  In  the  District  Court  of  Fillmore 
County,  upon  tbe  Judgment  so  alleged  to  have 
been  revived.  On  Ibe  trial  of  the  cause  the 
court  found  as  followa:  "Tbal  on  tbe  7lh  day 
of  January,  1879,  plainiiff  recovered  Judgment 
against  the  defendant  in  the  Circuit  Court  of 
LivlngBton  County,  111.,  on  peisonal  aervice, 
aaid  court  being  a  court  of  general  Jurisdic- 
tion, for  the  Bum  of  |180.66,  and  $46  35  costs 
of  auit.  together  with  Interest  at  six  per  c 


day  of  November,  1SS8,  said  plaintiff  obtained  a 
Judgment  of  revivor  in  aaid  court  as  by  tbe  law 
of  said  State  provided,  which  said  law  is  as  fol- 
lowa, viz.;  Sec  27.  Bdre  Faeia».  It  shall 
not  be  necessary  to  file  a  declanitlon  in  any 
teire  faeia*  to  revive  a  Judgment,  or  foreclose 
a  mortgage,  in  any  court  of  record  In  thia  State: 
and  in  any  such  case  of  mirtftuia*  to  revive  a 
judgment,  where  tbe  plaintiff  in  the  Judgment 
sought  to  he  revived,  or  his  attorney,  shall  fib 
an  affidavit  in  the  office  of  the  clerK  of  court, 
'  which  the  writ  laauea,  showing  that  the 


wltb  Qie  neceealtr  and  oonventenoe  of  averj  Btate 
.  In  oontTolllTiK  lemedles  In  its  own  oouru. 

Tboupb  Uie  Blatuts  at  Ltmitation*  of  Ibe  Btate 
wberc  tbe  parties  resided,  and  wbeie  Uiadebt  waa 
oontracted,  nad  barred  Uie  remedy,  jet,  when  n^ 
■ort  was  nuda  to  the  oourta  at  another  Rtale,  tbe 
■tatules  of  tbe  latter  mint  govem  that  remedy, 
M'Elmorle  V.  Oohen,  Sa  O.  B.  U  Fet.  Sie,  10  L.  ed. 
177, 

icfaai  I>een  bel^  bj  the  Supreme  Oonrt  of  Ar- 
kaous  that  the  Btatnte  of  LlmltatlQiu  Is  not  a  bar 
to  the  revival  ol  a  Judgment  br  writ  of  »etr*  taeuu. 
18L.  R.  A. 


)    ArlL  SS;    Brearir  r. 

tAxb  tixtrtae  ragdrdlnp.  Ott  (vMHii  <tf  )¥agmma^ 
A  judgment  biaotvU  action  may  be  revived  by 
fljlnar  a  petition  In  the  aeUon  alleglnr  tbe  time  tbe 
Judgment  was  rendered,  that  It  remains  urmtialled 
m  whole  or  In  part.  amtlnB  the  amount  It  la  claimed 
the  Judgment  ataomd  be  revived  fon  wbtoh  petlUoa 
■ball  be  veriSed,  aa  oomplaloli  are  regutced  to  be 
bytheAot.   Oolo.  Code.  I  Ml:  N.Y.  Code  Civ.  Proo. 


18M. 


SOBLHI  T.  COLUl, 


6«T 


f«Ddan(.  If  kDown,  or  ttat  on  due  luqnliy  his 

e'sce  of  leildeDce  cannot  be  atoertsloed,  theo, 
sacb  cue,  notice  to  the  defendant  ma;  be 
^TCD  by  pubUcatloQ  uid  mail  in  tbe  lame 
manner  u  la  provided  bj  atstute  for  noUca  tn 
like  case*  In  cbanoerr."  Cbap.  110,  Bev.  Stat 
m.  1888.  "Bee.  20.  BerlvaT of  Judgment  by 
Beirt  Faeitu.  Judgmecla  fn  anj  court  of  rec- 
ord In  tblB  Bute  may  be  revived  oy  teirtfaeiat, 
-or  an  action  of  debt  may  bo  brought  tbereon, 
witblD  twenty  yeara  next  after  date  of  such 
Judgment,  and  not  after."  Chap.  tZ,  Id. 
"Notice  by  PubHeaHon,  etc.  Bee.  13.  When- 
ever any  complainant  or  hla  attorney  (hall  Die 
in  the  office  of  tbe  clerk  of  the  court  in  which 
hie  aolt  la  pending  an  affidavit  ahowlng  that 
any  defendant  reAdes  or  hath  gone  out  ra  thi* 
State,  or  on  due  ioquiry  cannot  be  found,  or  la 
oonoealed  within  tola  State,  ao  that  piocesi 
cannot  be  aerved  upon  him,  and  atating  the 
-'  "  V  reddeoce  of  luch  defendant,  if  known. 


«aaae  publication  to  be  made  In  some  newspai^ 
«T  printed  in  bl«  conntv.  and,  if  there  be  no 
newspaper  pnbli^ed  in  nis  county,  then  In  tbe 
neaitst  newspaper  pnbllahed  la  this  State,  con- 
taining notice  of  tlie  pendency  of  sucb  suit, 
the  names  of  the  parUea  thereto,  the  title  of 
the  court,  and  the  time  and  place  of  tbe  return 
«f  summons  In  the  case;  and  he  ahall  also, 


1o  such  defendant  whose  place  of  residence  is 
Slated  In  such  affidavit.  The  cettldcate  of  the 
clerk  that  he  baa  sent  such  notice  in  pursuance 
«f  this  ftectlon  shall  be  evidence."  Chap.  22, 
Id.  "That  no  personal  service  of  notice  was 
had  of  said  proceedtnea  upon  said  defendant 
who  then  ana  now  and  for  eight  years  last  past 


has  contlouBlly  been  a  resident  of  FiUmora 
County.  Neb,,  and  he  had  no  notleo  OT  koowt- 
edge  In  any  manner  of  aaid  proceedings.  It  Is 
therefore  considered  by  ibe  court  tbat  aaid 
cause  of  action  did  not  accrue  within  five  years 
next  before  the  commencement  of  this  action, 
and  li  therefore  barred  by  the  Statute  of  Limi< 
tatloDS,  and  that  the  plalatifl's  cauae  of  actton 
be  and  the  same  Is  hereby  dismissed," 

In  Bieker  v,  Thtmntm.  JtS  Neb.  688,  tbe 
plalntlil  in  error  had  removed  from  Iowa  to 
this  State  aflera  judgement  had  been  recovered 
against  him  In  that  State.  £i^t  yeaia  after- 
wards  he  returned  to  Iowa  on  a  visit,  when  ho 
was  personally  served  with  a  conditional  order 
of  revivor,  and  the  action  afterwards  revived. 
An  action  was  Ibneupon  brought  on  the  re- 
vived judgment  in  Ihu  Slate,  and  tbe  action 
was  siutamed.  That  case,  however,  differs 
materially  from  Uils.  The  Judgment  rendered 
fn  lUinols  had  no  extraterritorial  force.  If  it 
was  sought  to  collect  It  in  this  Slate  by  duo 
coarse  cd  law,  an  action  most  be  brought  there- 
on, at>d  service  had  upon  tbe  defendant,  and  a 
defense  such  as  payment,  release,  the  Statute 
of  LimilatioDB,  etc.,  is  svailablo.  An  action 
upon  a  foreign  Judgment  must  be  brought 
within  five  years,  or  It  will  be  barred;  and  the 

Judgment  of  a  sister  State  is,  within  the  mean- 
og  of  the  Statute  of  Limitations,  a  foreign 
Judgment,  Neither  did  the  alleged  revivor, 
ther«  being  oeltber  an  appearance  by  nor  serv- 
ice on  the  defendant,  remove  Uie  nor  o(  the 
Statute,  as  tbe  writ  could  have  no  effect  he- 
y«id  the  llmtta  of  the  State  where  issued. 
The  bar  of  the  Statute  of  Ltmilations,  there- 
fore, was  not  removed  by  tbe  atletnpted  r^ 
vlvor,  and  the  action  is  bured. 

Thtjudgmant  it  right,  and  is  (Uffrmed, 
The  other  Judges  concur. 


VSJTSD   STATES   CIRCUIT    OO0RT,  SOUTHERN    DISTRICT  OF   GEORGIA 


Philip  A.SCHLBT 

Charlea  a  P-  COLLIS  ef  al 

( red.Bep,.„.) 

1.  ThaaMvatofaxAeutoral 

Imgme^  la  preaomea  where  aie  IngatoM  an  In 

poasemlon  onder  It. 
S.  B»  wIm  ««eepta  m  beneflt  nad^ 

will  must  adopt  tbe  whole  cxHitenti  of  the 


mahlS  every  right  Inoonitatent 

Judgment 
M^Miagt  «iK»culw  ■■  luoh  cannot  beluvlBil 
on  Una  of  wbkih  a  Ufe  teoaut  under  the  will  had 
taken  DosesiloD  with  thaezaoutors'  awnnt  belora 
the  Judsmeot  was  raDdaied. 

(JUDCUtL) 


NOTB.— IA«  doMHiM  of  lleMlnni  oi  appUed  Co  witls. 

It  Isa  tanlHar  prbiefple of  eqi 
that  one  who  Is  tbe  teoipleot  at 
«st  anOer  a  will  Is  asstiwea  to  have  mtlfled  the 
other  recdtali  of  the  hutrament  and  tbe  oonHs  will 
■nt  allow  him  to  set  up  a  cause  of  aoclon  ot  his 
•ewtt,  however  well  tonndod,  wMch  has  a  tendenoy 
to  defeat  orin  any  way  Impair  tbe  foil  operation 
-of  tbe  wfll.  COIUbs  <r.  Woods,  «8  III.  186;  MorrlK>n 
V.  Bowman,  X  OaL  m;  Tb^uann  v.  Woodford,  13 
Tes.  Jr.  am  Hyda  v.  Bsldvhi,  IT  Pick.  8t»:  Brown 
-v.  Bloketta,  8  Johns.  Ch.  Ita,  1  L.  ed.  Tl«  Ooz  v. 
BOfeEi,nPa.m  (Aurahmaii  V. Ireland,  1  Bust.  & 
JL  BXk  Wtae  V.  Bhodaa,  M  Pa.  JOl 
1SL.R.A. 


It  Is  an  ezoaedlnsly  stubborn  prinolple  tbat  no 
one  iball  be  permitted  to  olalm  under,  and  advaisa 
to,  a  wllL  it  the  testator  asBumee  to  dispose  of 
property  helonglns  to  a  derlaee  or  legatee,  the  lat- 
ter, (cceptliir  the  beneflt,  must  also  make  good  the 
(cautor'a  attempted  dlipooltlon."  White  v.  Bro- 
caw,  11  Ohio  St.  Saa.  Bee  also  Havens  v.  Sackctt.  IB 
N.  Y.  asB;  Dicoh  v.  Bennott,  SWest.  Bep.  18S,  IIT  III. 

■jea. 

Id  lJarman,WlUs,8ea.the  doctrine  of  election  Is 
stated  thus:  "That  he  who  aooepti  a  benefit  under 
deed  or  will  must  adopt  tbe  wbole  oonlenta  ot  the 
Inetrument,  oonformlni  to  all  Its  provlsloos,  and 
renouDclnB  every  Tight  Inoonslatent  with  It."  Be* 
also  Havens  v.  Saokett.  tupn^ 


1.  Go  Ogle 


UXTTED  Bt>.TIS  CiSOlItX  OODKT,  BOUTHKBM  DwmOP  OW  QKOBAU. 


Jvm^ 


Mr.  W.  W.  montKomerr  for  plfttDtUT. 

Bp««Vi  J.,  delivered  Mm  followlDK  opinion; 

1^  case  aepende  upon  the  following  itate- 
mentol  [acta:  One  ADdenonnaa  theaaslgnee, 
under  the  laws  of  Hew  York,  of  the  estate  of 
DeLeon,  and  committed  a  devaBtavlt  thereon. 
William  Bcbley,  late  of  ihig  dirtrict.  wa«  the 
surety  upon  the  asaiguec'e  bond,  and  after  the 
death  of  Scbter,  who  died  testate,  Collis,  who 
had  been  substituted  aa  assiKnee  of  tbli  New 
Yorlc  estate,  brouffbt  suit  ibere  on  the  bond  of 
tlie  defaultling  aMiipiee  and  obtained  Judgment 
tor  the  aum  of  $1,000.  The  record  of  the  pro- 
ceedings tbeie  was  brought  to  tbls  district,  and 
wit  Instltutad  In  the  drcuit  court,  at  comni(»i 
law,  agalnK  Ihe  executors  of  William  Schley, 
to  wit:  ThomasH-Norwoodaod  J. W.  Schley 
ou  Iheir  testator's  obligation  as  turety  for 
Andenon,  aarignee,  and  a  Tcrdict  and  Judg- 
ment was  rendered  againat  them,  aa  executors. 
The  execution  was  Issued  upon  that  Indgmeni, 
and  levied  npon  a  oertaia  eetate  knowD  as 


court,  which  was  duly  advertised  for  sale. 
This  complidnant  la  Philip  A.  Schley.  He 
was  the  brother  of  William  Schley  and  he 
claima  an  estate  for  life  In  Richmond  Hill  by 
virtue  of  tbe  following  item  of  the  will  A 
William  Schley: 

''  Item  Sth. — I  direct  that  my  old  home 
known  aa  Richmond  Hill  In  Richmond  Coun- 
ty. Qeorgia,  shall  be  held  by  my  eiecnton  as 
trustees  for,  and  during  the  lives  of  mv  sister 
Hary  Ann  Haines,  and  my  brother  Phillip  A. 
Bclifey,  and  during  the  life  of  the  surrlvora  of 
them.  My  purpose  being  to  give  them  a  home 
■s  long  as  they  live." 

He  inaista  that  the  estate  cannot  be  lawfully 
•old  for  the  debts  of  William  Schley,  sned  to 
judgment,  after  tbe  specific  legacy  made  by 
the  clause  of  thewiilabove  quoted  was  assented 


in  pOBSeMion  of  this  properly  long  anterior  to 
the  death  of  William  tSclilej;  and  conllnuously 
since  then.  It  Is  in  dispute  whether  he  was 
there  by  the  express  assent  of  the  executors. 


ant  by  si 
uoCthel 


be  settled  at  this  time.  Tbe  rule  aa  aoDounced 
by  the  Supreme  Court  of  Georgia  <n  Par- 
ker T.  Chambert,  24  Ga.  S2T.  may  be  deduced 
from  the  following  extract  from  that  decision: 


Tbe  objection  that  no  evidence  wa>  submit- 
id  to  the  Jury  to  prove  the  assent  of  the 
recutor  to  tbe  legacy  to  Chloe  Parker  and  her 
children  cannot  be  sustained.  The  executi^ 
allowed  tbe  property  to  remain  In  the  possession 
of  tbe  tenant  for  life,  and  that  was  an  aaaent 
'~  the  entire  legacy.    It  was  in  her  poaeesslon 

the  death  of  the  lestator,  and  remained  tbere, 
with  tbe  assent  of  the  executor  of  course. 

In  Jordan  v.  Thornton,  1  Ga.  520,  the  court- 
obeervee;  "  It  was  further  claimed  tiefore  the 
court  below  that  tbere  was  no  assent  to  the 
legacy  by  the  executor  proven,  and  therO' 
fore  tbe  plaintiff  bad  no  rigbt  of  action. 
The  court  held  that  assent  might  be  Im- 
plied from  poesesalon;  and  as  there  was  some 
evidence  of  possession,  both  in  the  teitant  for 
life  and  in  tbe  i^alntlfls  after  ber  death,  he  left 
that  question  to  the  jury.  And  this  view  of 
the  case  we  affirm.  Assent  to  a  legscy  Is  nee* 
esaai7  to  enable  a  legatee  to  sue  at  law  for  bis 
legacy.  It  Is  not  necessary  to  show  on  eipreaa 
assent;  it  msy  be  implied  from  facts  and  cir- 
cumstances. The  assent.  It  Is  true,  must  be 
clear  and  unambiguous.  The  possesaion  of  the 
property  willed  does  make  out  a  clear  case  of 
assent  by  ImpllcaLlon,— citing  2  Wms.  Execu- 
tors, p.  986;  Mathews,  Preenmptlons,  267:  S 
Preston,  Abstr.  2d  ed.  145;  Richard»an  v.  G^- 
ford.  I  Ad.  &  EI.  S2,  and  other  authoritieB. 

For  tbe  purposes  of  this  investigation  there- 
fore the  court  concludes  that  the  assent  to  this 
specific  legacy  was  made  by  the  executors. 

And  moreover  these  executors  may  not  he 
beard  to  deny  this.  It  is  in  evidence  that  one 
of  the  executors  look  a  benefit  under  the  wUL 
He  thereby  received  certain  ^perty  and  mort- 
gaged it  for  his  purposes.  That  mortgage  is 
in  evidence,  and  It  concludes  the  executor,  bo- 
cause  It  contains  recitals  which  show  that  tbe 
executor  relied  for  bis  title  to  the  mortgaged 
property  upon  the  vrill  itself;  end  the  authori- 
ties seem  to  be  plain  and  conclusive,  that  he 
who  accepts  a  benefit  under  a  will  must  adopt 
the  whole  contents  of  theinstrument,  conform- 
ing to  alt  its  provisions  and  renouncing  every 
right  inconsistent  with  it  Bainer  v.  Legion  qf 
minor,  78  Iowa,  245;  Eichdbergei^*  EOatt,  185 
Pa.  160;  SetwU'i  App.  (Pa.)  17  All.  Rep.  806; 
Vantant  v.  Bigham,  76  Oa.  76Bj  ToLitiferro  v. 
Day,  82  Va.  79. 

All  these  decisions  are  comparatively  recent, 
and  quite  a  numt>er  of  others  might  be  cited  In 
support  of  that  proposition.  Indeed  the  statute 
law  of  this  State  seems  to  recognize  tbe  doc- 
trine without  qualiUcatlon.  G«.  Code,  pars. 
2isa-8163. 

This  rule  would  seem  especially  applicable 


When  a  person  scoepts  a  leiracr,  tt  Is  an  election 
to  stand  by  tbe  nrovlalonB  ot  the  wlIL  Fulton  v. 
Uoore,  a  Fa,  168;  Pennsylvania  L.  Ins.  Co.  v. 
Stakes.  U  Pa.  139. 

Courta  ol  equity  adopt  tbe  ratioiial  exposition  ai 
the  wUl.  tbat  there  la  an  Implied  condition  tbat  be 
vrbo  BOcepta  a  l>eDeflt  under  tbe  Instrument  staalt 
adopt  tbe  wbola,  oontormloK  10  all  its  provisions, 
and  renouncing  ever;  Hgbt  Inoonaistent  with  It. 
Btor;,  'En.illSn. 

In  Wllbaaks  v.  WUbanks,  18  111.  Itt,  where  a  tes- 
tator devised  property  belonKlng  to  Us  toa  to  a 
third  person,  and  In  the  same  will  made  a  devise 
theson.ltwasbeld  tbat  tbe  son  muat  nlther  rail 
18L.R.A. 


quisb  his  Qlalm  to  bis  .....  _ 

aoy.— that  the  son  mig:bt  elaet  wUoh  he  would  take, 
but  be  would  be  coaoluded  t)y  his  election.  "Bilm 
deoialoo  whs  baaed  on  tbe  rule  eMabllshed  by  the 
autborltlM.  ttiSit  a  devisee  oould  not  at  the  aune 
time  talie  under  a  will  and  oontntry  to  IL  The 
doctrine  of  eleatloo  'again  arase  in  Brown  v.  Plt- 
□ey,  39  111.  1S8,  and  arter  refenins  to  the  authorities 
bcarlnB  upon  tbe  question.  It  was  bold  "that  the 
benefloluT  under  a  will  cannot  Insist  tbat  the  pro- 
visions In  bis  farur  sbaU  be  executed  and  tboee  to 
bia  prejudice  annulled,— he  must  aooept  tbe  instni- 
I  meot  In  its  entirety  or  not  at  alL" 


,Google 


BCHDLTZ   V.  BlEBL 


vhere  tlie  legatee  fa  abo  an  executor,  who 
quaJiflei  tolem^  u  ancb,  to  execute  the  will, 
and  therefore  the  eollre  wiU. 
It  fa  clear,  theiefore,  that  there  wu  an  as- 


1r  made  with  all  of  its  legal  effeodrenew  before 
tiie  date  of  JndgnieQt,  npoa  which  the  i^tnliil 
at  common  law,  and  defendant  here,  relies  for 
the  enforcement  of  blE  rigbU,  and  that  J.  W. 
Schle;,  the  executor,  taking  abenefit  under  the 
will,  nuT  not  be  heard  to  denj  this.  It  will 
follow,  therefore,  that  If  the  plaiotift  in  the 
eieculioD  seeks  to  subject  this  specific  legacj, 
aweoted  to,  as  we  have  seen  by  the  executor, 
to  the  paymeot  of  hfa  debt,  be  must  adopt  a 
proceedine  other  than  that  to  which  he  has  re- 
sotted.  The  caee  o(  Baker  Uo'inl]/  v.  More- 
land,  20  Oa.  146.  fa  we  think  sufficient  author- 
Itv  for  thfa  proposition.  The  court,  Jvtlict 
McDonald  deUverlnf;  the  opioion,  in  that  case. 
nukes  thfa  annouDcemeDt;  "This  la  a  pro- 
ceeding at  law  toaut)Ject  to  the  payment  of  a 
Judgment  againat  the  administrator  obtaioed  in 
183^  a  negro  man  who  had  tieen  distributed  in 
1848  to  the  claimaot  who  was  one  of  the  heirs- 
U-law  of  defendant's  estate.  If  the  legal  lien 
of  the  judgment  upon  cbe  property  had  not  at- 
tached nefore  the  dfatribution  it  fa  not  subject 
tiiereto,  nnleas  there  was  frand  In  the  dfatnbu- 
tioD.  If  the  anit  on  which  the  Judgment  wae 
rendered,  was  pending  at  the  time  of  the  dis- 
tribntioD,  the  question  whether  thedistribution 
wa>  made  to  delay  and  hinder  the  creditor  in 
the  collection  of  hfa  debt  ought  to  have  been 
iubmllted  tothe  Jury,  Buttherecoid  discloees 
BO  such  fact. 

There  fa  no  legal  reason  why  the  leeal  title 
of  the  cfaimant  to  the  property  wbich  bad 
patted  to  htm  wilbonl  fra.ua  nearly  six  years 
before  should  be  disturbed  by  the  Judgment. 
Thfa  property  fa  unquestionably  liable,  ratably, 
to  pay  the  plaintiff's  Judgment.  If  tbe  admims- 
tiator  has  not  assets  or  is  not  solvent;  built  must 
be  Bubjected  by  a  different  kind  of  proceeding 
before  a  tribunal  that  can  bring  ell  the  beirs  of 
the  estate  before  it,  and  compel  those  who  are 
solvent  lo  contcibuic.  ratably  to  the  payment. 
If  some  are  solvent,  Uiose  who  are  able  to  pay 
may  be  compelled  to  contribute  to  tbe  extent  of 
the  assets,  if  necessary,  received  by  them." 

It  follows,  therefore,  we  think  conclusively, 
that  tbe  plaintiff  here  baa  no  right  losingle  out 
this  specidc  legacy  and  fasten  his  entire  debt 
upon  that.  The  Judgment  should  have  been 
nnder  tbe  pleading  "a*  tei)M(«ttaforM."  Wms. 
Eirs.  1S88, 1889:  Qa.  Code,  8573. 

Specific  fagades  are  favorites  of  the  law. 
Wlien  no  speclflc  provision  fa  made  for  tbe  pay. 


meat  of  the  leetator's  debts  in  the  will,  the  per 
•onal  estate  Is  primarily  Ifable.  If  that  fa  in< 
suSSdent  a  lapsed  devise  may  be  applied  diereto, 
and  if  debU  still  remain  speclflc  devises  must 
contribute  pro  rata.  Moru  v.  Hayden,  82  He. 
sail  Rvttm  V.  Baiton,  3  U.  8.  2  Dall.  246.  1 
L.ed.  866. 

It  appears  that  thfa  property  waa  returned 
for  taxes  by  the  plaintiff  for  seventeen  or 
eighteen  years,  and  it  appears  that  tbe  execu- 
tors were  absoluiely  silent  about  it,  altboueh 
thev  were  obliged  to  make  an  inventory  of  ue 
real  property  lying  outside  of  the  County  of 
Chatham,  In  which  tbelr  executorship  waa 
located.  We  have  tbe  testimony  of  the  ordi- 
nary of  Chatham  County  that  they  made  no 
return  whatever  to  thfa  property,  and  these 
facts  are  all  material.  On  tbe  final  trial  of 
thfa  case  an  InteresLipg  question  will  arfae  also, 
npon  tbe  proposltioD  of  plaintiffs  that  lliia 
creditor  could  not  now  subject  a  specific  legacv 
to  the  payment  of  hfa  debt  because  of  an  al> 
leged  collusion  on  hfa  part  with  the  executors. 
He  fa  seeking  to  enforce  the  Judgment,  not 
against  tbe  executors,  and  there  fa  some  evi- 
dence which  seems  to  indicate  it  was  understood 
that  the  executors  would  be  relieved  from  tbe 
lien  of  thfa  ludgment.  We  are  not  prepared 
to  say  bow  important  the  quesUon  is  at  thfa 
time,  but  if  it  be  true  that  the  executors  have 
been  relieved  from  liability  upon  this  Jndg- 
ment,  it  may  become  quite  important  lo  the 
rights  of  the  plaintiff  in  execntion.  who  fa  the 
defendant  in  thfa  bill.  The  Judgment  waa 
taken  gainst  the  execntora  as  such,  and  that  fa 
coociiuive  of  assets.  Thfa  fa  so  held  in  D&- 
mera  v.  Soranton,  8  Oa.  47. 

Tbe  general  estate,  as  we  have  seen,  would 
be  Brst^fable  to  pay  the  debts,  and  if  tbe  exeo- 
uiors  have  permitted  a  devastavit  as  to  tbe 
general  estate  of  William  Schley,  which  would 
be  in  the  first  instance  liable  for  thfa  debt,  it 
would  be  perhaps  quite  important  to  determine 
whether  their  individual  estate  would  not  be 
liable  rather  than  a  specific  legacy  wbich  they 
had  assented  to. 

There  are  several  other  questions  which  have 
been  presented  in  argument,  but  tbe  court  has 
indicated  enough  lo  Justify  in  ita  opinion  the 
conclusion  that  thfa  Is  a  caae  which  should  b« 
inquired  into  more  carefully  upon  sworn  testi- 
mony, taken  in  the  usual  manner  in  equity  and 
upon  fuller  consideratioo.  It  fa  not  one  of 
those  cases  wbich  should  be  disposed  of  on  a 
preliminary  hearing. 

We  tblnK,  therefore,  that  the  iniunetion  ra- 
ttraining  lAetaleanderexeeutioniAoutdliemaa* 
permaTient,  and  the  case  proceed  as  usual  in 
i  equity. 


NEW  JERSEY  COURT  OP  ERRORS  iND  APPEALS. 


Helena  SCHULTZ  et  al.,  P(p.  in  Err., 

e. 

John  S.  BTERS. 

(....N.J.L.....) 


land  a^iAtttwig  aaotber'a  bnlldlng,  caua- 
Ing  ilamsKB,  vitliout  hls  kiiowle<lKe.  or  prevjous 
notloetotiliii,lsevldenceo(wantof  oani  In  doloc 

tliework. 

(JfdffW,  J.,  Oitttnti.) 

UuKUStlO,lB8Ll 

Soia.— Data  of  mmerin  making  axeatiaaoia.      |  ksttlmate  purpose,  even  tbouRb    the   bouie  ba 

One  cannot,  bj  erBottng  a  building:  near  tbe   tbereb;  ruined.   BadoUlt  v.  Brooklyn,  1  N.  Y.  att; 

eztremitj  of  his  own  land,  deprive  tbe  adjolnlns   Qulncy  T.  Jones,  TS  HI.  aj;  Roatb  v.  Drtocoll.  n 

ownerot  tberlKbtof  dl^rlnfflnblsownsollfora'Conn.  tsa.   See  CaUender  v.  Uarsh,  1  Pick.  OU 

18  Ii.a.  A. 

See  also  16  L.  R.  A.  330;    19  L.   R.  A.  240. 
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ERROR  to  the  Circuit  Court  for  Budsoo 
County  to  review  a  Judgment  In  favor  o( 
defendaDt  In  an  action  brooKbt  to  recover  dam- 
«gei  lot  tnjurlce  to  plaintiffs'  buitdlnf ,  vbich 
were  alleg^  to  have  resulted  from  defendant's 
Degligence  In  making  escavations  on  hla  ad- 
JoinlDg  properly.    Bttened. 


Scbullz,  were  the  owners  of  a  lot  of  land  In 
Bajonae,  Eudsuo  County,  upon  nbich  there 
was  a  building  erected  on  brick  piers  set  from 
<fare«  feet  to  tbree  feet  and  a  half  In  tbe 
p«und.  Tbe  defendant,  who  owned  the  ad- 
joining laud,  excavated  to  tbe  depth  of  eevea . 
feet,  wllbln  three  or  four  inches  of  the  plain- 
tiffs' building,  Bod  erected  a  bouae  thereon. 
The  excavalfon  by  tbe  defendant,  wirbio  the 
line  of  his  own  land,  caused  the  building  of 
the  piainiiffa  to  sink,  and  it  was  weakened, 
cracked,  and  Injured.  There  was  judgment  of 
nonsuit,  and  ezcepllons,  on  which  errors  are 
aadgnea. 

Mr.  W.  W.  AaderaOB  for  plaiutlffs  in 

Mr.  D«  WHt  Vkn  Bnaklrk  for  defendant 


Sendder,  J.,  delivered  (be  opinion  of  tbe 


fng  were  entitled  to  mpport  br  tbe  adjacent 
land  of  the  defendant,  and  that  by  wroDgfnllj 
digging  away  and  removing  aacbsuiMKirt  tti* 
damage  complained  erf  was  catued,  wberebv  a 
right  of  action  Mcrued.  A  demurrer  was  flied 
to  tbls  declaration,  but  tt  appears  to  have  been 
waived,  and  tbe  cause  was  tried  on  a  plea  of 


enerall* 


proofs.    Wlththb  f<«m 

dlDK,  leaving  the  dedantlon  noaltered, 

there  is  dlmcnltj  In  holding  the  cue  in  court 


of  pleadloK.  leaving  the 


to  determine  the  exact  caoae  of  ooDtroversy 
between  thete  partlea.  But  as  tbe  court  at  the 
circuit  beard  and  decided  the  caitse  as  tf  the 
pleadings  were  amended  to  preaent  tbe  iasne, 
and  tbe  qneatton  Is  Importent,  ft  will  be  oon- 
sidered  as  it  was  there  tried  and  decided.  It 
is  almost  unnecessary  to  say  that  the  Juxtaposi- 
tion of  lands  give*  no  nght  of  support  to 
buildings  erected  thereon,  unless  conferred  by 
grant,  conveyance,  or  atatute.  As  tbls  is  a  case 
of  recent  erection  of  the  building  alleged  to 
have  been  Injured,  the  qnestltm  of  presdiptioD. 
or  lapse  of  time  sufficient  to  infer  a  grant  or 
conveyance,  does  not  arise,  nor  has  aoch  right 
ever  tieeQ  conceded  in  our  courts.  Tbe  prind- 
ple  of  the  lateral  support  of  lands  and  build- 
ings was  settled  in  this  State  by  tbe  caae  of 
MoGuiM  V.  Grant,  26  N.  J.  L.  S06  (1866|.  As 
to  land  In  Its  natural  condition,  there  is  a  right 
to  such  support  from  the  adjoininr  lend;  as  to 
buildings  on  or  nearthe  boundary  line.  Injured 
by  excavating  on  the  adjoining  land,  there  is 
no  right  of  action.  In  tbe  absence  of  Improper 
motive,  or  of  carelessness  In  the  execution  of 


Wratt  V.  HarrlMHi,  8  Bam.  *  Ad.  8T1;  Oreenteaf  v. 
Fnnola,  IN  Plok.  IIT. 

A  landowner  hu  no  rlsbt  to  lequire  the  aiUaeent 
owner  to  desist  or  retrain  from  imprDrlng- his  own, 
tor  his  benefit  or  seourttr.  Bellows  v.  Baokett,  16 
Barb.  101.  See  PiirtrldB«  v.  Seott.  8  Ueea.  *  W.  eU; 
Acton  r.  DlundeU,  IS  Mecs.  tW.tta. 

For  an  excavation  oauilofr  an  Injur;  to  tbe  aotlln 
Its  oBtural  state  an  aotlon  would  lie;  but  without 
proof  of  a  riffht,  by  grant  or  prescription.  In  tbe 
plajQtUI,  orol  aocual  neallsenoe  on  tbe  part  of  the 
itefendant,  no  aotlon  would  lie  for  an  injur;  to 
bulldlDga  b;  excavating  adjoining  laod  notpie- 
TlDUBly  buUt  upon.  O-Umore  v.  Drlsoall.  Ut  Mass. 
■KH.  fee  Hay  v.  Cohoee  Co.  !  N.  Y.  JBB:  Hlchart  v, 
Soott.T  Watts,  4a(h  aichardson  V.  Vermont  Cent.  B. 
Co.  a  Vt.  486:  Beard  v.  Murph;.  B7  VL  »:  Bhrleve 
.  V.  Stokes.  S  B.  Uon.  158:  Charleaa  v.  KanUa,  ffl  Ho. 
MB:  MaOulre  v.  Grant,  US  M.  J,  L.  SeS;  Maeaej  v. 
Ooyder.  1  Car,  A  P.  181;  Humpbrlee  v.  Brogden,  U 
4.  B.T39;  6a7(ordv.Nlclio]li,gEioh.  HB. 

The  opinion  of  a  wltnen  whether  ordlnar;  care 
or  dlllKenoe  la  used  In  dlgelnR  or  excavating  an 
«i1]olDlnE(  lot  la  not  proper  teetlmon;.  Bogers  V. 
Rhodebeuk,  GM.  T.  Legal  Ob*.  SBS. 

All  which  QUI  bB  claimed  la  that  the  adjacent 
'Owner  shall  not  so  dbt  upon  hi?  laed  as  that  that  of 
hlsnelghbomhallfalllntoblgplt.  It  the  weight  of 
bulldlnKS  of  late  erectfld  by  his  neighbor  on  the 
Isod  cause  It  to  slide,  when  of  Its  own  weight  it 
would  DOC,  there  k  no  claim  for  redreas.  Uarvln 
V.  BrewsterlronUln.  Co.  UN.  T.fifie. 

A  land  proprleror  boa  a  rinht  to  assume  that  tbe 
vollol  which  be  latbe  owner  ataall  be  allowed  to  stand 
In  Its  natural  state;  and  an;  Interference  with  that 
right  coDSlltutea  an  actionable  wrong  without  ref- 
«rence  to  the  question  of  neirltganoe.  Blchardson 
V.  VermontCant.  R.CO,  jupra;  Wild  v.  Mlnlaterley, 
X  Rolle.  Abr.  WS;  Foley  v.Wj-etb.  X  Allen,131,  Hum- 
phries v.  BroBden.Rajv.CoboeaCo.,  audMcQuira 
V.  Grant,  siq>ra. 
ISL,  R.A. 


Where  tbe  oomplalnant  has  himself  erected 
weight;  struocuree  upon  his  Own  property,  and  an 
abutting  owner  In  attempting  to  do  UkewWe  cause* 
damage  and  loaa,  tlie  oomplaint  is  remediless  as  he 
has  dtreott;  ooDtrilnited  to  the  cause  of  tbe  injur;. 
To  reoover  he  must  averand  prove  negllsenoe  and 
want  ot  iklU  on  tbe  part  of  the  ad}4^alng  owner. 
Waahb.  Basam.lMK  Obarlevv.  BanUn, »  Ho.  SHi 
Laaala  V.  Holbrook,lFaIge,U«,8Led.8KI:  Billot 
V.  Nortbeaatem  B.  Co,  10  B.  L.  Cba.  8)8:  Panton  v. 
Holland,  11  Johns.  Hi;  Beard  v.  Mnrpby.  StTLtt. 

A  man  in  digging  upon  hta  own  land  is  to  have 
regard  to  the  position  ot  bis  neighbor^  land,  and 
the  probable  conaequeooea  to  Us  neighbor,  it  he 
digs  too  near  his  line;  and  If  he  dlsturba  tbe 
natural  state  of  the  soil,  be  shall  answer  in  damages; 
but  be  Is  answerable  only  tor  the  Qatural  and  neoes> 
saryoonsequeuocwof  his  act,  and  not  tor  the  vabie 
of  e  house  put  upon  or  near  tbe  line  of  his  neighbor. 
Thurston  v.  Haneoek,  IS  Haas.  SIV. 

l%e  Injury  aaualiyoonsiataln  detnivlngtbeoi 
ot  a  part  ot  the  soU  to  wbicb  Usclgbt  waa  abaol 
Ko  degree  ot  oare  In  tbe  excavation  b;  tbe  pit- 
owner  would  Justlf;  tbe  tnunter  of  a  portion  ot 
another  man's  land  to  bis  own.  Ha;  v.  Oohoee  OiK 
SN.T.HH, 

The  right  of  lateral  support  extends  oolr  to  Qm 
soil  In  Ha  natural  condition.  Northern  "nanap. 
Oo.  ot  Ohio  V.  CUcago,  n  U.  S.  ess. »  L.  ed.  SBL 

It  must  be  regarded  as  an  Incident  to  the  land, 
naturatly  attached  to  the  soil.  Fanand  v.  Mar- 
sball.  19  Barb.  SBE. 

finch  right  doea  not  extend  where  tbe  owner, 
b;  buUdlDg  or  otherwise,  baa  Inateaaed  tbe  lateral 
prcsflure  upon  the  adJolnlngsoD.  People  v.  Canal 
Board,  t  Thomp.  &  C.  CD. 

The  toplce  ot  "The  Bedproca]  Basement  of  lat- 
ent' Support,"  and  "Title  In  Party-wall  and  Bight 
to  Strengthen  and  E3evate,"  are  tbe  fubjeotaot 
extended  treatment  In  Kay  on  Kegllganoeof  la^ 
nosed  Dutlea,  ISO. 


.Google 
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malned  the  nDqucstioned  law  to  this  Slate  slDce 
»  since  in  otber  courts.    Borne  of  toe 


thatti 


iqucstio 
lit  baa 


been  conflrmed  t 


mauf 


.  .._e  Teiy  valnaUe  for  refereiice,  notably 

GOmore  v.  DtikoU,  1S2  Maes.  IBS;  Dalton  t. 
Aitg^,  L.  R.  8  App.  Cas.  740,  L.  R.  8  Q.  B. 
IHt.  86,  wbere  a  most  tborough  examiD&tlon 
of  tbe  Bubject  will  be  found.  Attboagb  tbls 
law  Keitu  to  gjre  tbe  owner  of  a  bafldlnfi  put 
upon  his  own  land,  in  a  manner  moat  advan- 
tareous  and  someiimea  necesaarj  to  make  It 
•Tailable  for  bis  use,  especially  in  a  closel; 
built  city,  but  little  protection  a^nat  tbe 
«boloe  or  caprice  of  another  who  may  own  tbe 
adjoining  land,  yet  it  will  be  obaerTed  be  Is  not 
«ntIrelT  without  protection,  Neitbec  can  ■», 
"  It  is  lawfol  tor  me  to  do  wbat  I  will  with  my 
own,"  at  bas  been  sometimei  loosely  stated  in 
discussing  tbis  subject,  sod  that  ft  la  a  man's 
folly  to  build  near  the  dividing  line  between 
Ids  land  and  that  of  hig  neigbtrar,  for  It  Is  more 
frequently  his  necessity  that  compels  him  to  do 
so.  Tbe  rights  of  tbe  parties  are  equal,  and 
are  subject  to  modiflcation  by  tbe  coDfllcling 
right  of  each  otbet.  Our  Btatute  relatlnic  to 
party  walls  (Rerialon,  809),  shows  that  In  some 
cases  It  has  been  •thought  necessaiy  to  Si  au- 
thoriiatlTelythemutivJcoticessioDs  and  limita- 
tions in  the  rishts  of  adjoining  landowners. 
This  Statute  only  applies  where  the  eicavatlon 
is  more  than  elebt  feet  in  depth, while  In  this  caw 
ging  is  but  seven  feet  deep:  but  it  la 

;:=._  -. , ^_..  __^  J 

eTld- 


recognliioD  of  tbe  reciprocal  right  and  duty 
which  sometime*  grow  out  of  tbe  mere  rlta- 
Dage  of  properly.  Tbe  maxim,  tie  ttttrt  tuo  tit 
ojifflttm  non  lada*.  Is  often  InvoVed  In  such 
cases,  and  Is  of  very  wide  appUcatlon.  In  this 
case  the  limltalion  of  tbis  principle  Is  that,  If 
tbe  owner  of  adjoining  land  would  dig  down 
beside  the  fouik&tion  of  bis  neighbor's  bouse, 
he  must  ezerdso  hla  right  to  do  so,  not  careless- 
ly, bill  cautiously.  'There  was  no  proof,  or 
offer  to  prove,  at  the  trlal.tbat  the  oefenclant 
was  negligent  In  digging  his  cellar,  whereby  the 
pletntiS's  bouse  was  caused  (o  settle,  and  the 
walls  to  crack,  bcrond  the  mere  fact  that  this 
was  the  result.  This  result  alone  was  not  suf- 
fideot,  for  It  may  have  been  caused  by  defects 
lo  tbe  plaintiffs'  house.  Tbe  special  grouod  of 
-complaint  li  that  it  was  dooe  without  the 
knowledge  of  tbe  plalnilffa,  and  without  notice 
to  them,  by  which  they  might  have  been 
enabled  to  protect  their  property.  It  la  argued 
that  tbe  deieDdact  thereby  look  upon  himself 
the  whole  risk  of  Injury  to  the  building.  The 
question  whether  such  omission  to  give  notice, 
tinder  the  circumstances  slated.  Is  evidence  of 
carelessness  la  the  execution  of  the  work,  is  an 
Important  one,  and  It  cannot  be  said  to  be  defi- 
nitelv  settled.  The  case  most  frequently  cited 
in  this  country  In  favor  of  requiring  such  no- 
tice U  la»ata  t.  MMrook,  4  Paige,  IB^ITS,  3 
L.  ed.  800-893  (1888).  In  this  case  Chaueeilar 
Walworth,  while  affirming  the  right  of  tbe 
owner  of  adjacent  land  to  excavate  for  im- 
provement on  his  own  land,  lulog  ordinary 
-care  and  stclll,  without  Incurring  damages  for 
Injury  U>  a  hulldlng  supported  thereby,  says : 
"From  the  recent  English  decisions  It  appears 
that  tbe  party  who  is  about  to  eudaneer  the 
building  of  his  neighbor  by  a  reasonable  Im- 
13L.R.A. 


provement  on  hb  own  4and  Is  bound  to  give 
tbe  owner  of  the  adjacent  lot  proper  notice  of 
the  Intended  improvement,  ana  to  use  ordinary 
skill  in  conducting  the  Mjne."  He  dtes  /W> 
ton  V.  LmdM,  9  Bam.  &  C.  T3S,  4  Man.  ft  R, 
620;  WaUen  v.  PfMI,i  1  Mood.  &  M.  Sffi; 
Mauey  v.  Q&ydtr,  i  Car.  &  F.  161.  In  Peyton 
V.  London  it  was  held  that  the  plaintifl  could 
not  recover,  because  the  defendant  bad  not 
given  notice  of  his  Intention  to  puil  down  bis 
supporting  house,  that  not  being  alleged  in  the 
declaration  as  a  cause  of  the  Injury,  Xorc) 
Tenterden  says,  because  of  the  failure  to  allege 
want  of  notice,  the  action  cannot  be  maintained 
upon  the  want  of  such  notice;  supposing  that, 
as  a  matter  of  law,  tbe  defendants  were  oound 
to  give  notice  befordiand,  upon  which  p<^t  of 
law  we  are  not  la  this  case  called  to  give  any 
opinion.  In  HaMtg  t.  Qoydtr,  where  notice 
was  riven  to  the  occupier  of  adjoining  pieml- 
ses  ol  an  intention  to  pull  down  and  mmova 
tbe  foundation  of  a  building,  it  was  held  that 
be  was  only  bound  to  use  reasonable  and  ordi- 
nary care  in  the  work,  and  not  to  secure  the 
adjoining  premises  from  Injury.  In  Ohadaiek 
V.  Trowr,  6  Blng.  N.  C.  1, 8  Scott,  1  (1839),  it 
was  decided  in  the  exchequer  chamber  that  tbe 
mere  drcnmstance  ol  juxtapositlan  does  not 
render  It  necessary  for  a  person  who  pulls 
down  a  wall  to  give  notice  of  his  Intention  lo 
the  owner  of  an  adjoining  wall.  Tbls  case  was 
first  considered  InjTVouier  v.  Chadwiek,  8  Bing. 
K.  C.  884,  and  cited  in  Bmith  v.  Tanntr,  2 
Scott,  N.  R.  77,  and  Chaiwiek  v,  Troaer.  5 
Scott,  N.  R.  119.  In  the  argument,  when  it 
was  orged  Uiat,  if  it  be  a  duty  Imposed  on  a 
party  not  to  do  work  so  incautiously  as  to  in- 
jure bis  neighbor's  rights,  and  It  Is  clearly  a 
want  of  proper  cantlon  to  omit  giving  such 
notice  as  may  enable  tbe  neighbor  to  take 
Bieps  for  his  own  securilv,  Parke.  B.,  replied: 
"Theduty  of  gMnff  notice  in  such  cases  seems 
to  be  one  of  those  dutie*  of  imperfect  obllea- 
tion  which  are  not  enforced  by  the  law."  But 
if  It  be  a  duty  affecting  property  rights,  and 
tbe  breach  causes  damage.  It  would  seem  that 
the  law  must  afford  a  remedy,  lo  Broan  ▼. 
Winder,  1  Cromp.  &  J.  SO,  Oarrow,  B..  said: 
"  There  may  be  cases  where  a  man,  altering  his 
own  premises,  cannot  support  his  neighbor's, 
and  the  support.  If  necessary,  must  be  supplied 
elsewhere.  In  such  case  be  must  give  notice, 
and  then,  if  an  Injury  occur,  it  would  not  be 

"        lllos  down,  but  by 

o  take  due  precau- 

There  are  no  later  cases  that  I  have  found  in 
the  English  courts  wblch  change  the  rule  giv- 
en In  Chadinck  v.  Trotetr,  and  thatis  Iherefore 
supposed  to  be  the  present  law  in  England  re- 
lating to  this  subject,  though  the  cases  above 
cited  refer  to  support  by  aaJolQing  buildinKS. 
There  are  veij  few  cases  In  our  country  wLich 
bear  directly  on  this  point.  3/iafer  v.  Wiiton, 
44  Md.  see,  ts  most  frequently  referred  to.  after 
Latala  v.  Holbrook,  above  cited.  It  is  there 
said  that  notice  to  one's  neighbor  of  an  Inten- 
tion to  make  a  conlemplaled  ImproremeDt  of 
property  would  seero  to  be  a  reasonable  pre- 
caution in  a  populous  cltv,  where  buildings  ar- 


ir,  however   skillfully  conducted,  may    Iw 
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Bttended  vlth  disastrous  resulu  to  bU  neigb- 
bors,  who  oug-ht  to  have  tbe  opponualty  to 

firotect  themwives  and  property.  To  the 
ike  eflert  U  Beard  t.  Mvrphy,  87  Vt. 
101.  OhaneeOcn-  Eent  (8  Com.  487)  baa  quoted 
tbe  case  of  Latala  v.  RoBiTook.  and  tbis  has 
been  referred  to  In  Sh^fer  v.  Wilton  and  else- 
vbere.  Wasbb.  Easem.  484,  486:  Bheann. 
&  Bedf.  Ne^.  497;  1  Tbomp.  Neg.  978;  and 
Other  text-bMikB, — cite  these  Gaaea,  and  Irom 
Buch  quotations  it  Is  Impossible  to  determine 
how  far  the  requirement  of  notice  has  passed 
Into  tbe  general  Ian  of  the  courts  In  tfaia  coun- 
try. None  of  these  cases  are  of  bindiog  au- 
thority in  this  court,  and.  In  a  case  of  donbt 
lilie  tbis,  we  should  seek  for  that  resott  which 
la  most  reatoDable  and  Just.    Where  the  dan- 

Kr  ef  loss  in  doine  a  legal  act  Is  not  equallv 
lanced,  we  should  lean  to  that  side  which 
moat  needs  protection.  Here  a  mere  notice, 
which  can  cause  but  little  trouble  to  one  who  U 
honesllj  exercising  hli  right  ol  excavating  his 
land  next  tc  hla  nelghlioi^s  bouae  may  enable 
tbe  receiver  of  notice  to  shore  or  prop  hla  wall 
to  prevent  its  faDlug,  or  it  may  lead  to  some 
arrangement  by  which  neither  will  be  Injured. 
It  la  more  than  a  mete  neighborly  courtesy  to 
give  such  notice,  because  it  involves  tbe  ngbt 
of  one  man  to  assert  his  right,  regardless  ot 
tbe  Injury  he  may  cause  to  bis  neighbor  with- 
out Buch  warning.  The  manner  of  giving  no- 
tiee  may  be  only  such  as  la  reasonable  under  the 
ctrcumstnnces,  either  to  tbe  owner  of  the  prop- 


erty, or,  if  there  be  difficulty  In  flndiOK  or  serv- 
'ngit  on  him,  then  It  may  be  given  1o  the  tenant 
)r  occupant  who  is  Interested  in  protecting  the 


property.  Where  It  can  be  shown  that  such 
owner  had  knowledge  of  tbe  Improvement  that 
was  about  to  be  made,  It  would  not  be  neces- 
aay  to  prove  a  formal  notice  given  to  him. 

In  this  view  of  the  caae,  there  was  error  In 
rejecting  the  evideuce  which  was  offered  to 
show  that  tbe  defendant  gave  no  notice  to  tbe 
plsinllffs  of  his  Intention  to  excavate  tbe  Isnd 
adioining  the  house  of  tbe  plaintiSB;  and  (Ae 
fudgmeat  teili  b»  merttd, 

Hftglet  /.,  dissenting: 

The  question  in  this  case  la  whether  the 
owner  of  an  urban  lot,  who,  in  excavating  Its 
soil  for  a  lawful  purpose  and  In  a  manner  not 
In  itself  negligent,  bas  caused  to  settle  a  build- 
ing erected  on  tbe  adjoining  lot,  and  deriving 
support  from  such  soil  wit  bout  having  acquired 
any  right  to  auch  support,  is  liable  to  an  action 
fortt-  ■-* '    "-        -    .    -^    ■ 
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question  is  of  great  importance,  and,  as  I  have 
the  misfortune  to  differ  from  tbe  majority  of 
the  court,  I  deem  it  my  duty  to  give  my  reasons 
for  my  dissent.  From  a  very  early  period  Ju- 
dicial cou;ideration  has  been  given  to  the  right 
of  support  to  soil  in  its  natural  stale,  and  to 
arliflciai  structures  erected  thereon,  by  the  soil 
ot  adjaceut  or  subjacent  lands.  A  complete 
review  of  the  course  of  decisions  in  England 
can  be  found  in  the  opinions  of  Baron  Pollock 
in  Dalton  v.  Angui.  L.  R.  6  App.  Cas.  740,  and 
of  CMqf-luiUw  Gray  in  UUmtrreir.  DriteoU,  122 
Hnss.  199.  It  la  thereby  Ihorougblv  settled 
as  the  law  of  Qreat  Britain  that  tbe  uodistuTbed 
mainienance  by  an  owner  of  a  building  erected 
l8L.It.  A. 


on  the  conflnea  of  bis  land,  and  supported  by 
the  soil  of  adjacent  lands,  for  a  poioa  requisite 
to  make  title  by  adverse  possesBlon,  will  estab^ 
llah  In  such  owner  a  right  to  that  support 
While  there  are  conflicthig  views  as  to  the  legal 
source  and  character  of  tbe  ilgbt  {DaUen  v, 
Angui,  tvpra),  all  agree  that,  once  acquired, 
the  right  cannot  be  invaded  by  removal  of  tho 
supporting  soil,  without  liabitity  for  the  result- 
ing damage.  Whether  this  doctrine  is  obliga- 
tory upon  UB,  or  bas  been  adopted  in  this  coun- 
try, may,  perhaps,  be  open  to  question.  The 
analogoua  doctrine  reapectlog  the  acqulaitioa 
of  ri^ta  by  "andent  lights"  baa  been  doubted 
and  denied.  Ht^/dMH  v.  Dvtcher,  81  N.  J.  Eq. 
217. 


.  by  length  of  maintenance  of  their 
house,  acquired  any  right  of  lateral  support,  if 
they  could  have  done  so.  But  it  is  s^ed  bj 
the  general  concurrence  of  couria  adminisler- 
Ing  tbe  common  law  that,  when  a  building  on 
the  land  of  its  owner  derives  actual  support 
from  the  soil  of  adjacent  land  of  another  own- 
er, but  has  acquired  no  right  to  such  support, 
the  latter  owner  may,  for  any  lawftil  purpose, 
excavate  and  remove  bis  supporting  soil  wiib- 
out  any  liability  for  injury  occasioned  thereby 
to  the  building,  provided  he  does  not  act  wan- 
tonly, or  without  the  exercise  of  due  care  and 
prudence.  In  tbe  case  before  us,  tbe  excava- 
tion WHB  for  a  lawful  purpose,  and  liability  for 
the  iDjurr  occasioDed  will  only  attach  to  the 
owner  If  nis  act  In  excavating  was,  in  the  eye 
of  the  law,  negligent.  Negligence  is  tbe  want 
of  that  care  whicb,  under  the  circumstances,  is 
due.  As  the  only  negligent  act  charged  is  the 
lack  of  notice,  the  question  before  us  reeolvea 
ilaelf  Into  this,  viz.,  whether  It  was  defendant's 
duty  to  give  notice  of  his  excavation  to  plain- 
tUTs.  If  BO.  a  breach  of  that  duty  woula  con- 
stitute negligence.  No  such  diily  has- been 
attempted  to  be  Imposed  by  statute.  The  "Act 
to  regulate  party-walls"  is  not  applicable. 

The  contention  ii  that  the  duty  arose  ont  of 
the  juxtaposition  of  the  lands,  and  the  applica- 
tion of  the  maxim  tie  vtere  ttio  vt  atienum  noit 
Utdat.  But  It  must  be  remembered  that  the 
condicling  Interests  of  the  parties  arose,  not 
from  the  mere  Juxtaposltinn  of  their  lands,  but 
from  the  erection  of  a  building  by  one  owner, 
supported  by  the  soil  of  the  other  owner,  with- 
out having  acquired  a  right  to  such  support, 
in  making  such  erection,  the  owner  of  the 
building  must  be  deemed  to  have  full  knowl- 
edge that  the  supporting  soil  can  be  lawfully 
removed.  Can  his  act  restrict  tbe  right  of  Ibe 
other  owner  to  remove  the  soO,  and  impose  on 
the  latter  the  duty  of  giving  notice  of  what  it 
is  admitted  he  may  lawfully  doT  If  tbe  act  la 
an  actionable  wrong,  or  If  tbe  maintenance  of 
the  building  will,  by  lapse  of  lime,  ripen  Into 
an  indefeasible  right,  it  seems  to  border  on  tbe 
atourd  to  say  that  the  owner  of  the  land  In- 
jured, or  threatened  with  injuiy,  may  not 
interrupt  the  running  of  tbe  claim  bj  removing 
tbe  support  improperly  claimed,  without  (he 
necessity  of  giving  previous  notice  to  faim  who 
is  attempting  to  burden  the  land  by  such  an 
easement  or  right.  But  if  the  act  la  neither 
actionable  nor  capable,  by  continuance,  of  cre- 
ating an  easement  of  support,  or  right  of  that 
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nstnre,  jett  u  to  the  odjolnhig  owner  it  fa 
'wltbont  ■otborlty,  end  it  is  unreuooable,  in 
my  Judgment,  to  permit  such  an  act,  know- 
ingly done,  ta  impose  on  the  adjoining  owner 
pMllive  obligalioDB  reBtrictive  of  bii  rlgbta. 
He  who  keowingly  burdens  the  soil  of  another 
with  the  support  of  hU  building,  without  riebt, 
must  In  reason  be  deemed  to  take  the  risE  of 
the  owner  remoTlng  tbe  supporting  soil,  and  to 
Iw  ptepsred  to  protect  his  interest  by  fats  own 
vlgtlance.  He  cannot,  by  such  act,  Impose  on 
his  neighbor  tbe  duty  of  being  Tigilant  for 
hfm.  Tbe  maxim,  tie  vttre  t^io,  forbids  the 
exercise  of  one's  rights  so  as  to  injure  Ibe  rights 
«f  oUiers.  But  the  removal  of  supporting  soil, 
under  the  supposed  circumstances,  injured  no 
right,  for  none  had  been  acquired.  The  maxim 
no  doubt  forbids  the  negligent  use  of  one's 
rtehts  to  tbe  injury  of  tbe  rights  lA  others. 
This  negative  obligation  is  in  my  Judgment  the 
bound  of  the  duly  imposed  in  the  case  before 
OS.  The  owner,  in  excavating,  as  be  has  a 
rigbt  to  do,  is  under  a  du^  to  do  tbe  work 
witb  care  and  prudence,  ao  aa  to  do  no  nnneces- 
HIT  in]ui7  to  the  right  of  the  owner  of  the 
building  in  its  support  on  hie  own  land.  A 
tailure  to  perform  this  duty  will  be  negligence, 
bat  negligence  cannot  be  predicated  of  a  fail- 
ure to  give  notice,  for  sucn  a  duty  Is  not  laid 
upon  him.  The  argument  in  behalf  of  plaln- 
tin  seemi  to  me  to  confound  Ibe  rules  of 
Deigbborly  conrteay  with  the  rules  of  law. 
Politeness  to  a  neighbor  might  dictate  the 
giving  of  notice  to  him  in  many  instances 
where  the  law  would  not  require  any.  What 
we  settle  In  this  case  is  a  rule  of  law  to  govern 
an  owner  of  land  In  the  use  of  hit  undoubted 
lights  therein. 

But  it  is  said  that  the  doctrine  contended  for 
b  eAabllshed  by  authority.  Among  tbe  many 
Utigaied  caMS  on  tbe  subject  of  lateral  support, 
wlucta  engaged  the  English  courta  before  the 
■epaiatlon  ^  this  country,  none  ha>  been  dis- 
coreied  in  which  this  doctrine  has  been  even 
hinted  at.    In  1838,  OhanetUor  Walworth,  In 


D  his 
^  e  owner  of  the 

it  lot  proper  notice  of  tbe  intended  im- 
pcoTement."  X/Otala  \.  BoUrrook,  4  Paige,  IS9, 
8  li.  ed.  890.  To  support  tbls  statement  be 
<iU»  Ptston  V.  London.  9  Bam.  A  C.  736; 
Waltert  t.  lyeO,  1  Mood.  A  H.  863,  and 
Jfass«y  T.  Ooj/dar,  4  Car.  A  P.  161.  All  these 
«aMs  were  decided  in  1826.  I  Iblnk  it  can  be 
shown  that  this  statement  of  ChanceOor  Wal- 
worth is  the  sole  basis  of  the  claim  that  the 
doctrine  contended  for  la  eslablished  by  au- 
tfaorltj.  The  independent  opinion  of  that  emi- 
nent Jurist  would  go  far  to  eetablUb  the 
doctrine,  but,  as  has  been  seen,  no  opinion  was 
called  for,  and  none  was  expressed  by  him. 
Moreover,  the  cases  referred  to  do  not  support 
bis  aCatement.  In  Peyton  t.  London,  Lord 
Tenterden,  after  adverting  to  the  fact  that  tbe 
declaration  did  not  charge  a  want  of  notice  of 
taking  down  the  bouae  whereby  the  alle)^ 
injur;  wae  earned,  added;  "Therefore,  In  our 
Otnnlon,  Uie  action  cannot  be  maintained  upon 
Ibe  want  of  such  notice,  supposing  that,  as 
UL.S.A. 


matter  of  law,  the  defendants  were  bound  lo 

STe  notice  beiforehaodi  upon  which  point  of 
w  we  are  not  in  tbls  case  called  upon  to  give 
any  opinion."  In  Watltr*  t.  LJeu,  the  ques- 
tion of  tbe  obligation  to  give  notice  was  not 
raised  or  mentioned.  Maueji  v.  Goyiieristhe 
report  of  a  trial  before  CM^  Jvttiee  Tindal. 
By  one  count,  defendant  was  charged  with 
excavating  on  his  own  land  to  the  Tojury  of 
plaintiff's  building,  without  giving  previous 
— '--    by  another  count  he  was  charged  wiib 

S,  allT  excavating.  The  question  of  notice 
eft  to  tbe  Jury,  who  found  notice  bad 
beeo  gtven,  hot  upon  a  general  finding  Judg- 
ment was  entered  on  the  last  count  It  U 
I^in  that  none  of  the  cases  Justified  the  state- 
ment in  Xasa^  v.  Ablfrnwjt  Tbe  precise  ques- 
tion was  afterwards  rslsed.  One  of  thecounta 
of  a  deciarallon  tor  injury  done  to  a  building 
I7  removal  of  Its  support  on  adjacent  land  waa 
founded  on  a  lack  01  noUce.  Tindal,  OK  J., 
in  dealing  with  the  case  on  demurrer,  said: 
"Aa  lo  m  allegation  that  it  was  the  duty  of 
defendant  to  give  .notice  to  plaintiff  of  his 
Intention  to  pull  down  bis  wall,  ...  it  is  ob- 
jected, and  we  think  with  consideTable  weight, 
that  no  aucb  obligation  Kflulti  a*  an  Inference 
of  law  from  tbe  mere  drcuinstance  of  the 
Juxtaposition  of  the  walls  of  defendant  and 
plaintiff."  Trotner  v.  Okaduick,  8  Bing.  N.  C. 
884.  That  cause  was  thereafler  tried  before 
tbe  same  chief  Justice.  One  of  tbe  Issues  was 
on  tbe  above-mentioned  count.  Damages  wen 
awarded  generally.  On  writ  of  eiror,  Uie 
exchequer  chamber  reversed  tbe  Judgment 
Bonn  Parke,  delivering  the  unaniinous  Judg- 
ment of  the  court,  quoted  the  laofniage  of 
GMefJvtke*  Tindal.  aliove  set  out,  and  added: 
"Wealsoihinkit  tmposalbletoBay  that,  under 
such  drcumitancee,  tbe  law  imposes  npon  a 


tbe [OOlMHli^ls  that  the  main  damage  did  result 
from  the  want  of  notice,  for  it  Is  obvious  that. 
If  notice  had  been  given,  tbe  plaJntlSB  might 
hare  taken  precautions  to  strengthen  their 
vault  Inasmuch,  therefore,  as  tbe  damages 
are  given  generally  upon  tbe  whole  declara- 
tion, we  tnlnk  that  tne  Judgment  must  be 
arrested,  and  a  vtnirt  (f<  notoawarded."  Chad- 
met  Y.  TretMT.  fl  Bln^.  N.  C.  1  (IB86}.  Not- 
withstanding this  unmistakable  deliverance,  tbe 
statement  of  Ohaneelior  Walworth  commenced 
and  has  continued  to  be  cit«d  as  expressing  tbe 
conclusions  of  English  courts  on  ints  subject 
In  the  rflUon  of  the  third  volume  of  Kent's 
Commeotsries,  which  was  publUbed  in  1840, 
it  Is  slated  that  "if  tbe  owner  of  a  house  in  a 
compact  town  finds  It  necessary  to  pull  It 
down  and  remove  tbe  fonndaiion  of  hia  build- 
ing, and  he  gives  due  notice  of  his  intention  to 
tbe  owner  of  the  adjoining  house,  he  is  not 
answerable  for  tbe  injury  which  the  owner  of 
that  house  may  sustain  by  tbe  operation,  pro- 
vided be  remove  bis  own  witb  reasonable  and 
ordinary  care."  This  statement  was  not  made 
in  tbe  first  edition  of  that  volume,  which  was 
published  in  1S28.  From  that  tact,  and  (rc»n 
tbe  note  (o  tbe  passage  above  quoted,  it  la 
plain  that  it  waa  based  upon  Lamia  v.  Holbrook 
and  the  English  cases  of  1836.    Tbe  case  of 
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-  Oha^BiekT.  Troteerwu  not  aWudeSto.  After 
tbe  dedfloo  of  TVower  v.  Chadteiek.  Qale  & 
Whatlejr,  Id  their  treatise  on  E^isemeata,  dis- 
cu«aed  tbe  quntion  of  tbe  diit,7  to  give  notice, 
DOW  coDtenaed  for.  and  declared  tlieir  opinion 
thU,  if  tbe  ob«erTBtiooB  of  Chi^  Jtati^  Tln- 
dal  In  that  case  nere  well  fouDded,  no  each 
dutj  waa  imposed  by  law.  Those  observa- 
lIoQS  were,  na  we  hnTC  aeeo,  adopted  aad 
approved  by  the  ezohequer  cbamber.  Subae- 
quent  authoia  in  this  country  have  expressed 
views  in  respect  to  tbe  dntv  to  give  notice, 
aucb  as  bave  been  contended  for,  but  they  refer 
for  English  authority  only  to  the  caseB  of  1829, 
on  wbicb  tbe  statement  in  Latala  v.  Bolbrook 
bad  been  beaed.  Tbe  case  of  Chadwick  v, 
ZVvnoer  is  not  mentioned.  They  also  refer  to 
American  cases  as  authority  for  the  doctrine. 
I  bave  not  been  able  to  find  amone  tbem  a 
aingle  caae  justlfvlnirtbe  statement.  The  r^sea 
^ncratlj  cited  are  Bhrieve  v.  8toka,  B  B,  Mon. 
453;  Winn  v.  Abel».  SC  Ean.  S9.  and  Sl<afer 
T.  Wiiaon.  44  Md.  268.  In  Stirint  v.  Stoket 
the  question  of  tbe  obligation  to  give  notice 
was  not  raised  by  tbe  pleadings  or  tbe  evf- 
dence.  What  was  Bald  by  tbe  court  on  the 
subject  was  incidental,  and  based  on  tbe  sop- 
posed  authority  of  tbe  English  cases  of  iw). 
Ill  Wifn  V,  Abeli*.  tbe  question  of  duty  to 
give  notice  waa  not  involved.  In  Shaftr  v. 
Wilton  the  question  of  liabilitv  for  want  of 
notice  was  raised.  The  court  below  Instnicled 
the  ]uiy  that  notice  waa  a  duty.  In  reviewing 
tliis  Instruction,  the  Court  above  only  aays  that 
tucb  notice  would  seem  to  be  a  reasonable  pre- 
caution, and  basis  tbia  slatement  on  Latata  v. 
HoBtTook. 

'lliis  review  In  my  Judgment  lustlfles  the 
assertion  that  tbe  doctrine  contended  for  has 
not  the  aanclion  of  authority.  In  the  only 
adjudicated  case  not  based  on  mistaken  dta- 


tions  the  determlDation  was  against  tbe  doc- 
trine; and  although  tbe  decWon  doea  not  bfaui 
us,  it  must  bave  great  weight  as  a  declar&doa 
of  the  obligations  Imposed  by  tbe  common  law 
on  adjoining  property  owoera,  by  a  court  of 
eminent  abtliiy.  Havingfoand  no  rapport  for 
the  contention  of  plaintiffs,  either  in  principle 
or  Butbority,  I  am  unwilling  to  Join  In  impos- 
ing this  burden  on  property  owners.  I  bav» 
devoted  much  consideration  to  tbis  case,  (rout 
tbe  sincere  conviction  that  the  rule  to  be  {hd- 
mulgaled  will  disastrously  affect  tirban  prop- 
erty, and  without  producing  auy  practic^ 
good.  A  indicial  determination  that  notice  i«- 
neoessary  In  cases  such  as  that  before  ua  can- 
not prescribe  the  form  of  notice,  or  fix  the- 
time,  or  provide  for  conslrucllve  notice.  Our 
delermlnation  will  simply  require  reason abls 
notice,  and  whether  io  any  case  such  notice  ba» 
been  given  must  be  matter  for  the  Jury.  Ad 
owner  hereafter  proposing  to  improve  propeny 
so  situate  must  give  notice.  Must  the  nolictt- 
be  in  writing,  or  will  verbal  notice  or  know^ 
edge  sufflceT  How  shall  notice  be  given  to  tba- 
owner  of  the  building  If  be  be  an  infant,  or 
niTTi  eompoi  menli§,  or  non-rMldentT  Such  and 
other  similar  questions  tbe  owner,  when  con- 
fronted by  tbe  rule  to  day  promulgated,  must 
determine  according  to  bis  own  view  of  what 
la  reasonable,  but  conscioua  that  a  jury  may 
disagree  with  hia  view  and  hold  him  liable. 
If  the  owner  of  tbe  building  be  infant,  idiot, 
or  beyond  seas,  it  would  seem  to  be  impoBBibl» 
to  give  tbe  required  notice.  To  add  to  the- 
dlfflculties  and  risks  wblch  have  before  attended 
Ihe  putting  down  a  auitable  foundation  for 
building  in  such  cases,  tbe  difficulty  of  giving- 
DOlice.  and  the  risk  of  its  being  ineffective, 
will  retard  the  improvement  of  such  property 
and  dimlnlsb  its  value.  I  shall  vote  to  afBnn. 
the  Judgment  below. 


CALIFORNIA  SUPREME  COURT. 


J  ParU  D.  M.  VANCE,  PeUtioner. 


JudgmoDt  thai  be  par  a  fine  or  t>e  Imprisoned  a 
oerioln  Dumber  of  dafs,  seourea  his  releaae 
throug-b  Ihe  unauthorized  aot  of  tbe  shertff,  can- 


APPLICATION  for  a  writ  of  habeas  corpue- 
to  procure  Ihe  release  from  'jail  of  one  who- 
bad  been  committed  for  contempt  of  court. 


AoonTlot  Is  not  servlna  out  bis  aentenoe  while 
KWKj  from  prison  on  parol  where  commuiatlon  Of 
time  Is  given  by  statute  for  obedlecoe  to  prison 
disctpUce.    Woodward  V.  Hurdock.lEtlDd.  48B. 

The  time  during  which  a  convict  Is  at  large  on 
parol  b;  tbe  ^vemnr  la  to  be  oomputed  as  part  ol 
tbe  term  ot  bla  tmpriaonment,  so  as  to  extend  tbe 
period  ot  bla  Benteaoe.   Ibfd. 

One  who  escapee  from  prison  before  tbe  expira- 
tion of  bis  senteDoe  becomes  a  fugitive,  and  upon 
his  return  no  previous  eiamlnatloa  before  a  mag- 
Istrate  Is  required  before  an  tDtormatlon  la  tiled 
for  another  offense  with  wblch  he  la  charged. 
People  V.  Kuhn.  11  West.  Rep.  SSB.  eT  Mich.  I>39. 

Tlie  English  courts  have  found  no  obstacle  in  the 
wn;  of  exeoutlng  a  prLaoner  where  he  has  escaped 
after  sentence,  and  remained  at  larse  bsTond  the 
13L-R-A. 

See  also  27  L.  R.  A.  290. 


time  fixed  for  ezeoutlon.  In  1119,  CI 
after  oonvlotlon  andsentenoa  to  death  for  treeatm, 
eaeaped  from  prison  and  want  to  Fcsnoe.  AI>oa( 
tblr^  jeara  afterwarda  be  waa  tnvugfat  before  tbe- 
klng's  beoOh,  where  Us  Identity  was  tatabllsbed 
■mdhewasafteTwacdsbeheaded.  Bexv.Batolllte, 
la  How.  St  Tr.  128, 1  WUa.  UKk  Bex  v.  Harris.  1  Ld. 
Barm.  tB2. 

IiordHalesari!  '*Tf  a  prisoner  for  felony  be  In 
;all  and  escape  and  tbe  Jailor  pursue  after  htm.  be- 
mar  take  bf  m  seven  rears  aKer.  Ibough  he  wtfa- 
out  of  view."  Again :  "If  a  felon  escape  out  of 
tbe  JaU  by  negllffcnoe.  though  tbe  Jatior  be  fined 
for  It.  be  ma7  retake  tlie  felon  at  any  time  after,  for 
the  felon  shall  not  take  advantage  of  hia  own 
wrong  or  [he  Jailor^  punlabment.''  1  Qale,  P.  C 
DOS:  1  EusB.  Crimes,  m. 

In  Cleek  v.  Com.,  XI  Gratt.  T7T,  ttae'defendant  wa» 
tmpriaonment  tor  ten  months,  OOOH- 
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bat  who  Alleged  fli*t  tbe  tenn  of  ImpriaoDmeDt 
had  ezplTed.     Petitio»«F  remanded. 

The  lacta  sufflclentljr  appear  in  tbe  opinion. 

ifr.  A.  H.  CkrpentAr  forpetJUoner. 

Jf«Mr«.  C.  S.  Oenion  and  WUson  *  WU> 
■OB,  eontm. 

Da  BftTsiit  /.,  delivered  tbe  opinion  of 
tbe  court: 

Tbe  return  to  tbe  writ  of  babeas  coipus  ia- 
■ned  berein  showB  tbat  tbe  petitioner.  D.  H. 
Yance,  nai  oo  October  18,  1888,  adjudged  b; 
tbe  Superior  Court  of  Sacramento  County  to 
be  gulltr  of  contempt,  and  (o  par  a  fine  tbere- 
for  of  fSOO,  and  to  be  imprUonea  in  tbe  countj 
Jail  of  Bacramento  County  until  aucb  flne  waa 
paid,  ia  tbe  proportion  of  one  da;  for  every 
dollar  of  tbe  flne.  The  petitioner  was  on  tbat 
day  committed  to  Jail  under  laid  judgment, 
and  tbere  remained  until  October  S2,  1888, 
wben  be  wu  released  br  tbe  sberifT,  anii  re- 
mained at  libern,  free  ana  wilbout  confinement, 
until  June  10, 1661,  at  wbicb  date  he  was  re- 
arreeted  under  an  order  of  the  superior  court 
made  Jnne  9,  16BI,  directing  that  its  former 
Judgment  be  enforced.  The  release  of  peli- 
tfoner  by  (be  sheriff  wasnot  byanynrdpTof  tbe 
court,  but  upon  an  uaderlaking  given  by  peti- 
tioner on  appeal  to  the  supremeconrt  from lald 
Judgment  of  contempt,  and  it  may  be  asaumed 
tbat  liotb  tbe  sherifl  and  tbe  petitioner  acted 
upon  the  tvellef  that  tbe  execution  of  said  judg- 
ment was  stayed  by  said  appeal  and  undertas- 
tng.  Tbe  petitioner  now  clalias  bis  release 
upon  various  prounda  vhicb  aseall  Ibe  validity 
of  the  original  Judgment  for  contempt,  an'd 
also  because  "tbe  term  of  sucb  imprisonmeDt 


■nent."  In  regard  to  tbe  Brst  claim  of  peti- 
tioner It  will  be  aufflctent  to  aay  tbat  tbe  afB- 
davits  charging  him  witb  contempt  were  sucb 

as  to  authorize  tbe  order  which  Directed  bim 
to  show  cause  vfby  he  should  not  be  piiaished 
for  tbe  contempt  therein  alleged,  and  tbe  sub- 
sequent proceedings  ending  in  the  judgment 
'"    "    "" — "  "    "    regular,  and  tbe  judgment 


tbe  single  qaestion  whether  bis  release  from 
jail  under  the  clrcumatancea  here  atated,  and 
thereafter  remaining  at  large  with  free  and 
perfect  Hberty,  for  a  length  of  time  sufficient 
to  have  saiisfled  said  Judgment  if  ba  had  re- 


mained in  jail,  operate  as  a  complete  execution 
of  the  Judgment;  and  It  would  aeem  from  tli» 
mere  itatemeot  of  tbe  proposition  tbat  tbo 
contention  of  petitioner  on  this  point  cannot 
be  auatained.  The  sentence  of  tbe  court  was 
tbat  be  pay  a  fine,  and  tbat  part  of  the  Judg- 
ment refatlnz  to  impriaonment  was  merely  in- 
cidental to  tbe  Judgoieut  of  fine,  and  in  the- 
nature  of  an  award  of  execution  directing  tbe 

erticular  wa^  in  which  tbat  judgment  slioiild 
enforced,  in  tbe  event  of  tbe  Qon-payment 
of  the  fine  imposed,  and  it  seema  clear  to  ua 
tbat  sucb  judgment  can  only  be  aatisfled  by  a 
compliance  with  its  terms.  In  thU  case  ii.  la 
admitted  tbat  the  judgipent  of  fine  baa  not  been 
paid,  and  that  the  defendant  baa  not  suSered 


judgment  therefore  remtdns  in  full  force.  The 
act  of  tbe  sheriff  in  reteaaing  tbe  petitioner  waa 
unauthorized,  and  petitioner's  departure  from 
tbe  jail  to  which  be  bad  been  lawfully  com- 
mitted, without  having  been  dischaiged'hy  due 
"Of  law,  wasequallyso,andwasine&ecta 


technical  escape,  from  which  be  can  derive  n 

;a6e.    r 
from  Jail,  in  violation  of  law,  cannot  b 


advantai 


time  of  petitloner'a  abaenco 


sidered  as  having  been  spent  in  jail  in  satisfac- 
tion of  the  judgment  which  required  his  actual 

This  question,  although  presented  here  for 
the  fliBt  lime,  ia  not  a  new  one.  He  Edtsardt^ 
48  N.  J.  L.  655,  tbe  petitioner  bad  been  com- 
mitted to  state's  prison  for  tbe  term  of  ten  yeara 
at  hard  labor.  He  made  bis  escape,  and  re* 
mained  at  large  for  seven  years,  and  be  claimed 
tbat,  notwithstanding  such  fact,  be  waa  en- 
titled to  his  discharge  at  the  end  of  tbe  term 
of  ten  years,  but  the  supreme  court,  in  an  elab- 
orate opinion,  held  otherwise.  The  sams 
Question  came  before  tbe  Supreme  Court  of 
Kansas  In  the  well-considered  cbk  of  BoUon  v, 
Bdpkin»,  21  Kan.  688,  and  was  disp  sed  of  ad- 
versely to  the  contention  of  the  petitioner  here. 
In  tbat  case  tbe  petitioner  had  been  sentenced 
to  the  state  prison  for  three  years  "from  the 
18tb  day  of  September,  A.  D,  1874"  On  tbe 
next  day  after  sentence  be  made  hia  escape, 
and  was  not  recaptured  until  1878,  and  be  in- 
slated  tbat  tbe  Judgment  had  expired  by  Its  own 
limitation,  but  tbe  court  held  tbat  tbe  essential 

ert  of  the  Judgment  was  tbat  petitioner 
imprisoned  for  three  years,  and  tbat  tbe 
time  fixed  by  tbe  court  for  ita  rammencement 
was  not  such  a  material  part  thereof  as  to  per- 


ig  Jnlr  IS,  inO.  He  escaped  Beptcmtier  El, 
1870,  and  was  not  apprebended  until  Janiuur  U< 
ISTI.  He  sued  out  a  writ  of  habeas  oorpus,  but 
tbe  oonri  refuaed  to  dlaotaarge  him,  holding  that 
fa*  must  bear  the  full  meaauie  of  Imprlaonmenl 
ImiHieed. 

Workhonsa  OonnnlnloDeri  axe  without  authorltj' 
to  ealabllah  rulfa  br  whlah  a  aubeequent  Bentenoe 
against  one  tni)>rlBoned  sliall  date  from  hla  Incar- 
ceratloD,  or  br  whlah  deduoltOD  shall  be  made 
from  nntenoea  for  irood  beliavtor.  Vanvabrr  v. 
Staton,  88  Tenn.  3U. 

A  prlsoiMir  who  haa  aervU  out  the  full  extent  of 
anr  vaUd  aentenoe  Doder  the  seneral  laws  will  be 
dlsubaived.  althousb  be  waa  aenteDoed  to  a  lon^r 
term,  wbetber  tbe  Judrmantwai  altosefher  arro- 
neons  or  only  void  as  eioeealva.  Be  Franklin,  77 
HlQh.  SIS. 

Dnder  the  New  Hampshire  statute,  a  convict 
who  baa  t>een  Incaroerated.  butiubaequentlr  oom- 
18L.  R.  A. 


milled  to  an  Insane  asylum,  cannot,  upon  dis- 
charge from  the  asylum,  be  remanded  to  prison.  II 
at  the  time  of  the  djsohanre  the  term  for  wblofa  be 
was  sentenced  to  Imprisonment  haa  expired.  Ba 
UcQiilon.  UN.  H.  St. 

Gross  V.  Kloe.  71  Me.  Ztl.  h  not  in  ODpfllOt  wlUi  tbe 
CBxea  which  have  iMen  cited.  There,  a  statute  pro- 
vl dine  tbat  a  prisoner  should  not  be  dlscliargied 
from  slate's  prison  until  ho  tiaa  remained  (he  full 
term  for  which  be  was  sentenced,  excluding  tbe 
Hme  he  wsb  kept  In  Bolltary  oonflnemeut  for  vio- 
lating the  prison  rulee,  was  held  to  be  unconstitu- 
tional, on  the  ground  thac  it  deprived  blm  of  tll>- 
ortr  wttbout  due  proofa  of  law. 

The  defendant,  In  £^  parte  Clifford,  »1nd.  106, 
waa  sentenced,  September  13.  IBSt,  to  three  years  in 
state's  prison.  January  0,  iS/B,  ha  escaped,  and  re- 
mained at  large  until  AprtI  4,  1887.  at  which  time 
be  was  recaptured.  Being  brougtit  upon  babeat 
corpus,  bis  dl    '  *      ' 
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mlt  an  eruloii  of  the  Judgment  by  tbe  wtodk- 
ful  set  of  Ibe  pritoner.  Tbe  court  tbere  nia: 
"The  onlj-  way  of  satlafying  a  Judgment  ]u- 
dicUlly  is  hv  fulflllinx  tta  reqiiiieiiieDts.  Of 
COiirBe,  If  Holloa  hAd  died,  or  beeo  pardoned, 
the  BenMnce  would  be  At  an  end.  But,  aa 
those  things  have  not  happened,  and  as  tbe 
sentence  bai  not  been  disturbed  bT  any  judicial 
decision  or  determination,  there  Is  no  way  of 
satisfying  Its  requirements,  or  of  exhausting  Its 
force,  except  service  by  Eallon  of  the  time  re- 
ijuired  Id  tlie  penitentiary. 

In  StaU  V.  Coekerluim,  24  N,  C.  SO*,  the  de- 
fendant had  been  sentenced  to  be  fmprlAoned 
for  two  months  "on  and  afler  the  flnit  day  of 
14'oTember  next,"  and  did  not  go  into  prison 
acrording  to  tbe  sentence,  and  at  a  EubaM]uent 
term  of  the  court  it  was  directed  that  the  sen- 
tence should  be  immedialeiy  executed.  And  it 
was  held  that  the  order  was  proper,  and  that 
the  essential  part  of  the  judgment  was  not  the 
time  when  it  should  be  executed,  bat  the  ex- 
tent of  the  puDlshment  fixed.  So  also  In 
Dolaa't  Com,  101  Uasi.  fll9,  tbe  same  conclu- 
sion was  reached,  the  court  holding  thai  "ex- 
piration of  time  without  imprisonmeiit  is  in  no 
sense  an  execution  of  the  seoieDce.  Other 
coses  might  be  cited  to  the  same  effect,  and. 
Indeed,  our  attentioo  has  not  bo^n  ca3\eA  to  the 
decision  of  any  appellate  court  holding  to  the 
contrary.  We  are  satisfled  with  the  law  m 
thus  declared. 

Felitioner  rtmaitded. 

We  coucur:  Bftrrlaon,  J.,  SharpBtoln, 
J.;  HeFkrlaadt  J. 


Alpheua  BULL,  Appl,, 

Watson  A.  BRAY  it  ai.,  BttfU, 

|8a<U.t86j 

1b»  fket  of  firaodulant  Intcnl  mnat 
fonnd  to  mpport  »  Jodcment  Brttliig 
m*ld«  a.  volontAr^  eonTejmnea  ss  In 
ftaud  of  oredltois,  at  least  unless  the  taots  found 
abaolutelr  exolade  all  powibUltr  ot  tlie  abeenoe 
of  baudulaat  Intent  In  the  mind  at  the  grantor, 
rj  transfer  of  property 
daiar  ■  orediCor  void, 
and  pTorUlnBUiat  tbe  question  of  fraadulent  In- 
tent Is  one  of  faot  and  not  of  law,  and  that  no 
tnnsfer  shall  bo  adjudged  to  batiaodnlentsolalr 
■    "  isnotniAdeforaTAlDable 

tliat  tbe  Iranatet  was  to)- 
f,  that  the  srantor  was  tnsolrenC,  and  that 
the  (nuifCer  AOtUAUr  demanded  oradltots  aie  not 
•ufflclent. 


APPEAL  by  plAlntHf  from  a 
Superior  Cour"  '      ■ ' 
ting  aside  a  judi 
Ing  A  new  trial  in  an  action  brought  to  set''aBlde 
certain  coDveyances  as  fraudulent.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meiirt.  i.  F.  Wendell.  W.  B.  SliArp.S. 
C.  Dcnaon  and  WllUwn  H.  Sbaxp  for  ap- 
pellant 

Matra.  J.  P.  Phelan  and  Gairber  * 
BUhop,  with  Mutn.  Ghiekarln^  *  Thom- 
»a,  for  respondents. 
18U&A. 


Oaroatte,    /.,  deliTered  tbe  opinion  of 

the  court : 

This  is  an  appeal  from  an  order  granting 
defendants  a  new  trial.  The  action  waa 
brought  bv  plAintifF,  a  judgment  creditor, 
to  set  aside  two  certain  deeds  of  gift  mode 
by  defendant  Watson  A.  Bray,  the  judgment 
debtor,  to  Julia  A.  Bray,  his  wife.  Hay  30. 
18S0,  and  August  8,  1881,  respectively,  of 
lands  in  Contra  Costa  County,  aa  being  void 
against  prior  creditors.  Plaintifi's  debt  had 
been  reduced  to  Judgment ;  execution  was 
Issued  thereon,  and  returned  wholly  unsatta- 
fied.  Id  tbe  lower  court,  plaintiff  bad  Judg> 
ment,  as  prared  for.  declaring  said  deeds 
null  and  void  aa  against  his  Jiulgment,  and 
that  he  be  entitled  to  enforce  bis  execution 
against  the  property  in  said  deeds  described. 
Defendants  moved  for  a  new  trial,  and  their 
motion  was  grADt«d  upon  the  gronnd  that  the 
findings  AS  filed  omitted  to  find  upon  the 


issue  of  intent  raised  bv  the  pleadings  In  tl 
8T,  tnere   is  no  finding  c 
the  issue  made  by  tlie  pleadings,  whether  the 


case ;  that  ia  to  say, 


conveyances  from  Bray  to  his  wife,  referred 
to  In  the  pieadinga,  were  made  or  accepted 
with  Intent  to  hinder,  delay,  or  defraud  tha 
plAintiS  or  other  creditors  of  SAid  Brav. 
The  question  presented  by  this  appeal  is, 
therefore,  whether,  in  view  of  the  facts  found 
by  the  court,  it  was  neoessArr  to  make  a  fur< 
ther  finding  as  to  Uie  fraudulent  Infant ;  for, 
if  the  facts  found  by  the  court  necessarily 
establish  the  fraudulent  Intent,  that  satisfies 
tho  law.  If  probative  facta  only  are  found, 
yet,  if  the  ultimate  fact  flows  as  a  DeceaauT 
conclusion  therefrom,  tbe  findings  are  eum- 
clent  Otbonu  v.  Olark.  60  Cal.  lB8 ;  Bkbtd 
T.  Briia>lara,  SB  Cal.  881 ;  Anpb  v.  Hai/ar, 
Oa  Cal.  189 :  Oovmy  v.  Ihle.  40  Cal.  SSH. 

The  only  findings  of  tbe  court  neoesaaty  to 
consider  in  the  iDvestigation  of  thia  most 
Important  question  are  as  follows  -. 

(I)  That  said  deeds  were  entlrelr  Tolon- 
tary,  and  there  was  no  valuable  oonaideratlon 
whatever  for  the  making  and  delivery  of  the 
same.  And  said  d«eda  were  deeds  of  gift. 

(3)  That  at  the  limes  of  the  making  of 
said  deeds  the  defendant  Watson  A.  Bray 
was  insolvent,  and  haa  ever  sinoe  lem&ln^ 
insolvent 

(S)  That  defendant  Bray,  at  the  time  ha 
made  and  delivered  said  dwds.  was  not  fully 
aware,  and  did  not  know  bis  actual  floanciM 
condition,  and  bis  inability  to  pay  and  dis- 
charge in  full  his  then  outstanding  debta  and 
llabrilties. 

(4)  That  by  tbe  making  and  delivery  of 
aaiddeeds  Watson  A.  Bray  did  hinder,  delay, 
and  defraud  this  plalntln  tn  the  collection 
of  his  debt. 

This  action  rests  upon  section  84S0  of  the 
Civil  Code:  "Every  transfer  of  property 
.  .  .  made  ,  .  .  with  intent  to  aeluy 
or  defraud  any  creditor  ,  .  ,  ia  void." 
"  Every  transfer  of  personal  property  .  .  , 
la  conclusively  presnmed  If  niade  by  a  per> 
son  having  ...  the  possession  or  control, 
.  .  .  and  not  accompanied  by  an  Imme- 
diate delivery  ...  to  be  fraudulent  and 
therefore  void  against  those  who  are  his  cred- 
itors, wbileheremalnainpoMeasion."  Olyil 
Code,  g  B440. 


;.C00^^|C 


IBM. 


Bull  t.  Bsat. 


Then,  to  exclude  all  posalbillU  of  mlaooa- 
«6ptloii  uiBlnK  out  of  the  conflicting  decla- 
loD*  of  other  SlUcs  aa  to  whether  the  ques- 
tton  of  intent  1*  »  Diatter  of  Uw  or  of  net, 
•action  8449  provldea  that  In  til  cases  arla- 
Ing  under  sect! od  &4W  "  the  question  of  f  reud- 
iilent  intent  fa  one  of  fact,  mod  not  of  lair.* 
It  further  prorldes  that  no  traoafer  shall  be 
adjudged  fmudulent  aolely  on  the  ground 
that  it  waa  not  made  for  a  Taluabte  consid- 
eration.    It  also  expressly  ezoeptB  transfers 


of  peiwnsl  property  arialnK  nnder  section 
S440,  for  that  leclion  makes  the  qoestloo  one 
«f  law  by  providing  that  tranafera  made  in 
a  certain  way  ahall  create  a  concltuin  pre- 
sumption of  fraud.  Tlie  general  oontention 
of  appellants  In  this  oaae  is  fairly  illustrated 
by  tbe  doctrine  laid  down  by  Bump,  in  his 
work  on  Fraudulent  Conveyances,  8d  ed.  271, 
273 :  "  If  the  act  necessarily  delavB,  hinders, 
or  defrauds  bis  creditors,  then  tne  law  pre- 
■umes  that  it  la  done  vrlth  fraudulent  intent. 
The  intent  la  to  be  assumed  from  tbe  act. 
The  circumstances  of  the  act,  or  rather  the 
act  itself,  is  cuncluslve  evidence  of  fraud, 
tor  no  man  Ib  permitted  to  say  that  he  does 
Dot  Intend  the  necessary  consequences  of  his 
own  voluntsTT  act,  Tlio  law  will  Dotspetm- 
late  about  wbat  Is  actually  pasalag  (n  the 
donor's  mlod,  (or  the  act  need  not  be  immoral 
or  corrupt.  Tbe  law  does  not  concern  itself 
about  the  private  or  secret  motives  which 
mav  Influence  the  debtor.  ...  He  may 
make  a  conveyance  with  the  most  upright 
intentions,  really  believing  that  be  has  a 
right  to  do  so,  and  that  It  la  bis  right  and 
duty  to  do  It,  and  yet,  If  tbe  transfer  is  vol- 
untary, and  binders,  delays,  or  defrauds  his 
credltorii  it  Is  fraudulent.  .  .  .  The 
pr'Siimtrtloii  In  auch  a  case  is  conclusive, 
and  against  It  all  other  evidence  Is  unavail- 
ing. The  debtor  may  have  some  otber  pur- 
pose In  view,  but. the  intent  to  defraud  is  a 
part  and  psrcel  of  his  act.  It  Is  upon  these 
principles  that  the  law  relating  to  voluntary 
conveyances  rests.  Id  the  coDstmction  of 
the  Statute,  they  are  deemed  within  Itsopera- 
tlon,  when  they  necesaarily  tend  to  defeat 
the  Just  rights  of  creditors,  even  though  they 
are  made  tona  flde  and  with  the  Intention  of 
conferring  a  gratuitoua  benefit  upon  some 
meritorious  object  The  law  stamps  a  man's 
generosity  wlUi  tbe  name  of  fraud  when  It 
prevents  him  from  acting  falrlv  towards  bis 
creditors,  and  presumes  fraud  if  be  disables 
himself  from  paying  his  debts.  In  such 
case  the  presumption  of  fraud  arises  snd  may 
silat  without  the  Imputation  of  moral  turpi- 
tude. The  principle  is,  that  persons  must 
be  just  before  they  are  generoua.  and  that 
debts  must  be  paid  before  giftscanbemade,* 
Tbie  doctrine,  ever  since  the  celebrate<1  cases 
of  Beade  V,  lAvingittm,  3  Johns.  Ch,  000,  1  L. 
ed.  690,  decided  by  Chanealor  Kent,  has  been 
recognized  and  accepted  by  many  Judges  in 
many  States  of  tbe  Union, 

BesDondenta  Insist  that  "the  question  of 
Intent  Is  a  question  of  fact,  and  that  the  in- 
tent or  purpose  of  the  grantor  in  making  the 
transfer  In  all  cases  Is  a  question  for  tbe  jury, 
and  that  It  Is  materisl  to  tbe  Issue  to  deter- 
mine whether  the  act  done  is  a  bona  fide  trans- 
action, or  whether  it  Is  a  trick  or  contrivance 
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to  defeat  oredltOTs.*  "Thst  the  question  of 
solvencT  or  insolvency  of  tbe  Enwior  at  the 
time  of  the  making  of  the  deMs  is  a  matter 
of  evidence  to  be  giveo  its  due  welgbt  In  de- 
termining tbe  ultfmate  tact  as  to  the  fraudu- 
lent Intent  of  tbe  grantor ;  that  a  rich  man 
may  make  a  fraudulent  deed  as  well  as  one 
who  ia  insolvent :  and  that  while  a  volun< 
tary  conveyance  by  an  insolvent  may  be  prima 
facts  fraudalent,  it  caimot  be  conclusively 
fraudulent,  for  that  would  make  the  question 
of  intent  a  question  of  law,  and  thug  be  in 
violation  of  that  provision  of  the  Code  which 
says  it  shall  be  a  question  of  fact."  These 
views,  to  B  great  extent,  are  supported  by 
tiie  exhaustive  case  of  Beitard  v.  Jaelc»on,  9 
Cow.  4S0,  and  by  other  authorltv,  both  Eng- 
lish and  American.  The  cases  in  this  coun- 
try passing  either  directly  or  indirectly  Upon 
tbe  qnestions  involved  in  Uils  litigation  ar« 
practically  numberleaa,  and,  as  we  have  al- 
ready aeen,  are  neatly  at  variance.  But,  U 
has  been  said  by  Blgelow  on  Fraud  (iS^face, 
tv.  and  v..  ed.  1877)  :  "The  law  here  to  be 
applied  ia  atatutoiy  law,  and,  as  to  the  stat- 
utory law  concerning  fraud  on  creditors  and 
purcbasera,  each  State  of  the  Union,  with 
—  exceptions,  has  a  Code  of  Its  own.  In- 


states, tbe  antbor  la  sattafled  that  such  efforts 
are  both  unsatisfactory  and  dangerous.  The 
decisions  of  the  courts  of  New  York  concern- 
ing tbe  interpretation  of  an  ambiguous  stnt- 
ute  of  that  State,— that  Is,  concerning  tha 
Intention  of  tbe  Legislature  of  that  State  in 
the  passage  of  tbe  Act,  — cannot  be  safe  au- 
tbority  In  another  State,  even  upon  a  quea- 
tlou  of  tbe  meaning  of  a  statute  framed  In 
tbe  very  same  words.  The  Leglalature  of 
New  York  meant  one  thing  by  tbe  lauguage 
used,  and  tbe  Legislature  of  another  Slate 
may  have  meant  something  else,  and  so  the 
courts  of  each  State  may  have  declared,  and 
rightly.  To  say,  therefore,  that  the  decisions 
are  In  coollict  is  incorrect,  and  to  attempt  to 
deduce  tbe  true  rule  of  law  as  applicable  to 
both  Ststes  Is  vicious."  Without  attempting 
to  deduce  the  true  rule  from  the  many  au- 
thorities of  many  States,  we  will  discuss  this 
case  by  the  authority  of  our  statutes  and 
Codes,  snd  in  the  II gut  of  the  decisions  of 
our  own  judicial  tribunals. 

Havieg  found  the  fact  that  tbe  conveyances 
were  voluutary  conveyances,  that  the  defend- 
ant Watson  A.  Bray  was  Insolvent  at  the  time 
he  made  the  conveyances,  and  that  these 
conveyances  delayed  and  defrauded  the  plain- 
tiff in  the  collection  of  his  debt,  was  U  still 
necesssry  for  the  court  to  Und  tbe  further 
fact  that  tbe  Intent  of  tbe  grantor  in  makinr 
the  conveyances  wss  to  delay  and  defraud 
creditors,  and  was  the  court  lustlQed  In 
granting  a  new  trial  by  reason  of  its  failure 
to  make  such  SndlngT  Appellant  contends 
that  the  abseece  of  a  findmg  of  Intent  Is 
immnterlai,  because  tbe  conveyance  being 
voluntary,  the  grantor  being  insolvent,  an4 
the  conveyance  navlng  defrauded  the  credi- 
tor, the  Intent  to  delay  and  defnnd  follows 
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u  an  sbtolntc  and  conclniive  preaomptlon, 
tod  the  intent,  being  the  ultinmte  fact,  nao- 
essarllv  results  iiom  such  probative  facts. 
In  order  to  support  tlilB  coDteution  the  ul- 
timate faci  must  follow  Decessarilj— that  ia, 
•a  a  matter  of  law— from  the  othfir  facta. 

In  GoBBTiv  T.  EaU,  49  Cal.  656,  the  court 
said  :  "  Of  couTBe,  It  1«  only  when  the  con- 
clusion follows  as  a  matter  of  law  that  such 
finding  will  be  held  sufficient." 

"The  oul?  iaferences  which  we  can  draw 
from  the  flnillnEH, "  said  the  court  in  Dt  CeUt 
V.  P&rUr,  »e  Cal.  10,  "are  inferences  of  law. 
We  are  not  allowed  to  draw  inferences  of  fact 
from. the  facts  found.  If  ttils  court  would 
Infer  a  fact  from  other  facts.  It  would  be 
UsurpinfT  thff  province  of  the  trial  court, 
wbicn  alone  can  Gnd  the  facts  In  issue.  This 
Is  the  rule  with  regard  to  special  verdicts,  and 
we  are  of  opinion  that  the  same  rule  applies 
to  findings  of  fact. "  To  the  same  effect  are 
the  cases  o(  Chandler  v.  FeopU'i  Ban.  Bank,  6fi 
Cal.  490;  BaU^iury  v.  BHrley,  66  Cal.  828; 
EiibeTd  v.  Btnitk,  67  Cal.  S6S. 

It  mav  be  conceded  that  it  would  have  been 
Derfectij  proper  for  the  trial  court  ^a  have 
drawn  an  Inference  of  fact  as  to  the  fraudu- 
lent intent  of  the  grantor  from  the  other  facts 


being'sopponed  bv  the  evidence  {Judtan  v. 
Lyford,  6i  Cat.  GOO),  but  that  does  not' dis- 
pense- with  the  necessitj  of  an  actual  and 
express  finding  as  to  the  ultimate  fact,  as 
a  fact,  by  the  lower  court,  nor  authorize  this 
'.  to  exercise  what  would  be  original 


section  3442  of  the  Civil  Code  declares  that 
the  question  of  fraudulent  intent  Is  "one  of 
fact  and  not  of  law,"  it  is  not  entirely  plain 
that  this  court  can  under  any  sta(«  of  facts, 
however  plain  they  might  be,  hold  that  the 
ultimate  fact  might  Sow  from  the  probative 
tacts  as  a  matt^  of  law.  But,  assuming 
that  the  ultimate  fact  of  "intent  to  defraud'' 
may  flow  as  "matter  of  law"  from  the  pro- 
bative facts,  yet  to  obviate  a  finding  of  this 
ultimute  fact  the  facts  found  must  necessarily 
and  conclusively  indlt^te  that  the  grantor 
was  possessed  of  the  intent  to  defraud  at  the 
time  Che  conveyances  were  made.  If  the 
tacts  found  do  not  absolute}v  exclude  all 
pOBsibilitT  of  the  absence  of  fraudulent  in- 
tent In  the  mind  of  the  grantor,  then  the 
want  of  the  finding  of  such  intent  cannot  t>e 
dispensed  with  in  this  court.  Thus,  in  the 
case  of  EniTnal  v.  WOb,  80  Cal.  204,  the 
court,  in  considering  whether  it  could  Infer 
a  fact  from  other  facts,  said:  "To  warrant 
us  in  so  doing,  the  fact  to  be  inferred  must 
follow  inevitably  from  the  facts  found,  or  in 
other  words,  the  non-exist£nce  of  the  fact  to 
be  inferred  must,  upon  every  conceivable 
theory  of  which  the  case  will  admit,  be  in- 
consistent with  the  existence  of  the  Tacts 
which  are  found."  And  to  the  same  effect 
are  (hoeny  v.  Halt,  4S  Cal.  65fi ;  Tounger 
V.  Bi^Ut.  60  Cal.  caO;  'Waikert.  Bvfandeaa. 
6S  Cal.  312;  Ooglan  v.  Beai-d,  65  Cal.  68; 
AUUiTnira  Addition  Water  Go.  v.  EicAardtoti, 
TO  Cal,  801. 

We  then  proceed  to  ccmslder  whether  there 
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Is  any  possible  state  of  facts  ooaslitent  wltt^ 
the  floiings  of  the  court  heretofora  quoted, 
and  also  oonsiiCent  with  Uie  abaoice  of 
fraudulent  intent  In  the  mind  of  the  grantor 
at  the  time  of  the  making  of  Uie  deeds  aouKhi 
to  be  set  aside  in  this  action.  The  finding 
of  the  court  "tliat  the  defendant  Brav  by  the- 
making  of  theae  deeds  did  hinder,  delay,  and 
defraud  the  plaintlll  in  the  collection  of  hiS' 
debt'  throws  no  apeclal  light  upon  the  solu- 
tion of  the  question  as  to  the  actual  Intent 
of  the  grantor ;  while  important  as  evidence 
of  the  intent,  by  reason  of  the  presumption 
that  every  man  intends  the  u«ual  and  ordi- 
nary consequences  of  his  votuntsxy  acts,  yet 
our  Statute  requires  that  a  conveyance  sliall 
not  only  delay  and  delraud  cr^itore,  but 
that  it  was  made  with  Ihe  intent  to  delay 
and  defraud,  and  the  Btatute  appears  to 
recognize  the  Intent  as  the  prevailing  and 


[trolling  element   in  measuring  the  bona 

"         Tdi   ■     ■■ 

til     " 

otherwise  have  been  applied  to  the  satlsfac- 


fldea  of  the  transactions.  Bray  did  actually 
defraud  Bull  in  the  making  of  the  deeds,  by 
depriving   him   of    property   which    would 


tlon  of  the  execution  ;  but  it  does  not  n 
sarlly  and  conclusively  follow  therefrom  thai 
the  intent  was  present  In  his  mind  to  defraud, 
or  that  in  making  the  transfer  be  may  not 
have  been  actuated  by  the  most  honest 
motives. 

Appellant  Insltts  that  the  existence  of  tbe 
facts,  to  wit,  "that  tbe  grantor  was  insolvent 
at  the  time  of  the  tranter,  and  that  the  con- 
veyances were  deeds  of  gift,  render  the  in- 
ference of  fraudulent  intent  absolute  and 
conclusive,  and  a  conveyance  under  such 
circumstances,  therefore,  would  be  void 
under  any  and  all  conceivable  states  of  facts ; 
and  this  ia  the  Important  and  determinative 
question  In  this  case."  Very  many  of  the 
authorities  from  other  States  relied  upon  by 
appellant  to  support  this  contention  rest  Id 
whole  or  in  part  upon  the  presumptions  "  that 
every  man  Intends  the  usual  and  natural 
consequences  of  his  voluntary  act,"  and  that 
"every  man  is  presumed  to  know  the  condi- 
tion of  his  own  business;"  and,  applyinr 
those  presumptions,  it  is  said  that  tbe  natural 
consequence  of  an  insolvent  giving  away  hia 
property  Is  to  defraud  his  cr«lItor,  and  that, 
therefore,  the  insolvent  must  have  intended 
to  defraud;  and,  again,  "a  man  is  presumed 
to  know  the  condition  of  hia  own  bualnesa 
E^irs.  and  therefore  if,  as  a  matter  of  fact, 
he  is  insolvent,  he  must  know  of  such  Insol- 

Beat.  In  his  work  on  Evidence,  section  807, 
speaking  of  the  changes  which  this  subject 
01  presumptions  has  undergone  in  our  legal 
history,  saya :  "  Certain  presumptions  which 
in  earlier  times  were  deemed  absolute  and 
irrebuttable  have,  by  the  opinion  of  later 
Judges,  acting  on  more  enlarged  experience 
either  been  ranged  among  pra»vmptione*juri* 
UintTim.  or  considered  as  presumptions  of 
fact,  to  be  made  at  the  discretion  of  the  Jury. 
On  the  whole,  modern  courts  of  justice  ar» 
slow  to  recognize  presumptions  as  Irrebut- 
table, and  are  disposed  rather  to  restrict  than 
to  extend  their  number.  To  conclude  a  party 
by  an  arbitrary  rule  from  adducing  evidence 
in  his  favw  is  an  act  which  can  only  b* 
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]tutlfl«d  t^  Uie  elesrest  expediency  tad 
■ouadest  poliCT.  and  some  pTesumptloni  of 
thla  cUsa  on^t  Derei  to  bkve  found  delr 
way  into  it." 

According  to  tlte  provislont  of  tbe  Cod« 
of  Civil  Procedure  ^  1061-l»e8},  the  fore- 
going presamptionB  are  disputable  presump- 


lumptlon 
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every  man  knows  tbe  oonditioD 
tiusineas  affairs  bas  no  standing  In  tbis  caae, 
for  tbe  trial  court  hu  found  u  S  matter  of 
fact  Uist  "  the  defendant  Bray  did  not  know 
that  he  was  insolTeDt."  kaa,  not  knowing 
his  InsolTCDCj,  bow  can  It  be  presumed  from 
Uie  existence  of  bis  insolvency  that  he  in- 
tended to  defraud  I  For  no  man  can  be  pre- 
sumed to  intend  a  eonaequence  which  he 
does  not  know,  of  which  he  is  Ignorant,  and 
which,  therefore,  he  cannot  contemp]at«.  It 
may  be  conceded  that  one  who  acts  recklessly 
and  regardless  of  consequencei  ii  not  to  be 
exonerated.  The  fraud  In  this  caae  rests  upon 
the  inaolvencT  of  tbe  grantor;  for,  wbile  there 
is  no  allcKatlon,  proof,  or  finding  as  to  the 
value  of  Uio  property  conveved,  still,  if  he 
was  solvent,  a  gift  of  this  character,  in 
the  absence  of  an  actual  fraudulent  intent, 
would  be  upheld.  If  defendant  Bray  did 
not  know  tliat  be  was  Insolvent,  then  he 
did  not  know  that  this  property  was  required 
to  pay  his  debta,  and  the  fladlu  of  the  court 
that  he  was  ijniorant  of  his  insolvency  is  ab> 
enlutely  Inconsistent  with  the  presumption 
that  he  intended  the  consequences  of  an  act, 
which  consequences  depended  upon  insol- 
vency. Appellant's  counsel  insist  that  a 
voluntary  conveyance  by  an  insolvent  is  void 
under  all  circumstances,  and  that  tbe  intent 
to  defraud  Is  conclusively  presumed.  If  tliat 
I>e  so,  it  must  be  by  reason  of  some  presump- 
tion of  law :  but,  if  it  be  said  that  traud  can 
be  conclusively  presumed  In  any  case,  ex- 
cept as  provided  by  section  S440,  Civil  Code, 
ihen  fraud  Is  a^alu  made  a  question  of  law, 
and  this  would  amount  to  an  abroiration  of 
section  S443,  Id.,  which  provides  tbat"  fraud- 
ulent intent  is  a  question  of  fact,"  and  would 
be  creating  a  class  of  conclusive  presump- 
tions not  recognized  or  justified  by  either 
section  S440,  Id.,  or  section  lftS3,  Code  Civil 

As  has  been  remarked  at  the  inception  of 
this  opiulon,  the  great  number  of  cases  from 
the  courts  of  other  States,  cited  by  appel- 
lant's counsel  to  support  this  contention,  will 
not  be  reviewed,  oomeof  them  dlrectlysus- 
taln  such  position  ;  others  merely  affirm  the 
decialona  of  niit  prita  courts,  that  a  gift  by 
an  insolvent  is  sufficient  evidence  to  Justify 
the  setting  aside  of  a  conveyance  by  a  credi- 
tor; otbers  hold  the  Insolvent  guilty  of  a 
fraudulent  intent  as  a  matter  ot  law ;  and 
many  others  are  baaed  upon  the  two  presump- 
tloua  heretofore  referrea  to,  and  holding  that 
snch  preDumptions  were  conclusive  presump- 
tions, and  that  therefore  the  fraudulent  Intent 
necessarilT  resulted  therefrom ;  and  this  was 
the  reasoning  adopted  by  this  court  in  the 
case  of  Saarlm  v.  msOtU.  8  Cal.  llti.  The 
court  held  in  that  case  that  "every  man  must 
be  held  to  know  the  law  and  the  facts  re- 
garding his  own  buslnev."  In  other  words, 
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if  tbe  debtor  is  Insolvent,  be  Is  ooncluslTolr 
presumed  to  know  that  fact ;  and,  the  necM- 
sary  consequences  of  a  transfer  of  his  prop- 
erty being  to  delay  and  defraud  his  creditors, 
tbe  fraudulent  intent  follows  in  all  oases- 
The  Important  distinction  between  that  caas 
and  the  one  at  bar  Is  that  in  this  case  the 
lower  court  not  only  recognized  the  presump- 
tion that  "every  man  Is  presumed  to  know 
the  condition  of  his  own  affairs,"  as  being 
rebuttable,  but  absolutely  rebutted  it  by  find- 
ing as  a  fact  that  "the  defendant  Bny  did 
not  know  tbe  condition  of  his  own  affairs, 
and  did  not  know  tbat  be  was  Insolvent.' 

In  1  Wharton,  Oont.,§  8T7.  subd.  4,  Is  used 
this  language:  "As  a  condltiou  of  fraudu- 
lent Intention.  Insolvency  known  to  the 
rrantor  must  be  shown.  A  party  who  be- 
lieves himself  to  have  the  pecuniary  ability 
to  make  a  gift  can  make  such  gift  without 
the  risk  of  Its  being  subsequently  Impeached, 
Rupposinc  his  belief  is  not  negligently 
adopted." 

In  tbe  case  of  SwarU  r.  Baiiett,  tuprn, 
this  court  really  held  that  a  transfer  of  prop- 
erty by  a  grantor  who  knew  of  his  insolvency 
was  conclusively  fraudulent;  and,  while  we 
are  not  Inclined  to  even  adopt  that  view  of 
the  law  under  our  statutes,  yet,  from  the  rea- 
soning of  the  court  In  that  case,  it  there  had 
been-  a  finding  as  to  the  grantor's  Ignoraocs 


of  bis  insolvency,  it  does  not  appear  that  the 
case  could  have  Men  reversed,  and  judgment 
ordered  for  tbe  plaintiff.    As  we  have  already 


seen  (Bmmai  v.  WM.  supmj.^f.  upon  any 
conceivable  theory,  the  infereni-e  of  fraudu- 
lent Intent  would  be  inconsistent  with  the 
fact  of  insolvency,  then  this  court  cannot  find 


firoxi mated  three  quarters  of  a  million  dol- 
ars,  respectively ;  that  he  continued  In 
business  for  yeais  after  these  deeds  were 
made,  and  before  he  made  an  assignment  for 
the  benefit  of  his  crediton;  and,  in  addition 
to  these  facts,  we  will  suppose  that  he  hon- 
estly believed  at  all  times  uiat  he  had  ample 
property  remaining  to  pay  his  debts  after 
this  property  was  transierred.  and  that  ths 
property  transferred  was  of  merely  nominal 
value.  A  state  of  facts  could  be  imagined 
even  much  more  favorable  to  the  grantor. 
Bray,  than  the  foregoing,  and  which  would 
be  perfectly  reconcilable  with  the  fact  of  ac- 
tual insolvency,  and  the  absence  of  frauda- 
lent  Intent  at  the  time  of  the  making  of  tbe 
conveyances:  and,  conceding  the  trial  court 
would  be  justllled  In  drawing  the  Inference 
of  fraudulent  intent  from  such  a  stale  of  facts, 
this  court  would  not  and  could  not  say  that 
such  Intent  would  flow  therefrom  as  a  matter 
of  law.  It  Is  difflcult  to  see  how  trivial 
gifts,  made  with  fair,  honest  intentions,  can 
be  adjudged  to  have  been  made  with  a  fraud- 
ulent Intent,  when  Intent  is  declared  to  be  s 
matter  of  fact  in  all  cases. 

In  tbe  caae  of  Carpentier  v.  Mmdeniiali,  38 
Cal.  484,  It  was  held  that  a  finding  of  a  de- 
msnd  by  one  tenant  In  common  to  1m  let  Into 
possessfon,  and  a  refusal  by  his  co-tenant, 
was  not  a  finding  of  ouster.    The  court  said  : 
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"The  law  will  not  pTesame  from  cither  the 
one  or  the  other,  nor  from  both  combined, 
that  tbere  «m  an  latent  to  oust.  That  Intent 
murt  be  ettabllshed  u  t,  fact  hj  the  flndlug 
of  the  JuTj.  Converalon  ii  one  of  the  polnta 
to  be  eatabllihed  In  actions  of  trover,  but 
it  1b  settled  that  demand  and  refusal  li  not 
conversion,  but  only  evidence  of  It,  for  the 
coualderation  of  the  Jury.  In  the  abaence  of 
all  explanation,  the  court  would  be  JuBtifled 
tn  directing  or  advising  the  Jury  to  Infer  a 
oonverslon  or  an  ouster.  In  a  case  like  the 
one  at  bar,  from  the  fact  of  demand  and  re- 
fusal, but  the  intcrenM  Is  to  be  made  by  the 
ju^  and  not  by  the  court."  There  appears 
to  M  no  reason  why  the  legal  principles  dc' 
Glared  by  this  court  In  the  criminal  case  ol 
Ftopte  T.  Jftw,  80  Cat.  44.  are  not  applicable 
here.  The  defendant  was  charged  with  an 
MMUlt  with  intent  to  commit  murder.  It  is 
a  st^ntory  oSbobo,  and  the  Intent  Is  the  es- 
sential ingredient.  The  trial  court  gave  the 
following  instruction:  "The  jury  are  )n- 
■tnict«d  that  the  natural  and  probable  conse- 
quence of  every  act  deliberately  done  by  a 
person  of  sound  mind  Is  presumed  to  have 
t>een  Intended  bv  the  author  of  said  act ; 
■nd  if  the  Jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ants, or  either  of  them,  did  shoot  at  aaid 
Henry  Coffey,  as  charged  in  the  Information, 
and  that  the  DEturai  and  ordinary  conse- 
quences of  said  shooting  would  be  tne  death 
of  aaid  Henry  Coffey,  tnen  the  presumption 
of  law  Is  that  the  defendant  so  shooting  did 
shoot  at  said  Coffev  with  intent  to  kill  him." 
This  court  said :  ' "  It  la  doubtless  true  that 
a  man  is  presumed  to  have  Intended  the  im- 
mediate and  natural  consequences  of  bis  act, 
but,  when  an  act  t>eoomes  crimiua]  only  when 
It  has  been  performed  with  a  particular  in- 
tent, that  Intent  must  be  alleged  and  proved. 
It  ta  for  the  Jury,  under  all  tbe  circumstances 
of  the  caee,  to  say  whether  the  intent  required 
by  the  Statute  to  constitute  the  t^ense  ex- 
isted tn  the  mind  of  tiie  defendant."  This 
charge  withdrew  from  tbe  jury  the  conslder- 
•tlon  of  tiie  question  whether  the  defendants 
InUnded  to  kill  Coffey.  The  defendants 
claimed  that  they  were  acting  in  self  defense, 
and  upon  real  and  apparent  danger.  To  tell 
the  jury,  therefore,  u  the?  believed  that  tite 
defendants  had  shot  at  Coffey,  and  that  the 
natural  and  ordinair  consequences  of  the 
shooting  would  tie  the  death  of  Coffey,  the 
law  would  presume  them  guilty  of  an  intent 
to  kill,  was  erroneous,  Mcauso  it  entirely 
disregards  the  question  whether  tbe  defend- 
ftnta  acted  in  good  faith,  and  to  defend  tbem- 
•elves  against  real  or  apparent  danger.  So, 
tn  the  case  at  bar.  if  a  voluntary  transfer  by 
the  defendant  insolvent  carries  with  it  a  con- 
clusive fraoduient  intent,  the  defendant 
would  be  precluded  from  showing  his  mo- 
tives and  good  faith  In  making  the  convey- 
ance, and  the  question  of  Intent,  which  a 
jury  may  have  oeen  called  to  try,  which  In 
all  cases  Is  a  question  of  fact,  and  which  is 
the  fact  in  the  case,  would  be  driven  from 
the  case  by  tbe  court  calling  to  its  aid  pre- 
■nmptions  which,  as  we  have  already  seen, 
are  not  only  liable  to  attack,  but  are  put  to ' 
18L.R.A. 


flight  at  the  moment  Qiey  come  tn  contact 
with  a  substantial  fact. 

The  case  of  Soger  t.  SMnOler,  36  Cal.  08. 
SQ,  holds  that  Insolvency  Is  but  a  circum- 
stance from  which  fraud  may  be  Inferred  or 
argued  ;  evidence  of  fraud,  tnit  not  by  any 
means  conclusive  or  Irrebuttable  evidence. 
In  that  case  the  court  said :  'In  a  case  like 
the  one  at  bar,  insolvency  is  not  a  fact  of 
Jurisdictional  consequence,  nor  Is  it  per  m  a 
condition  of  relief.  ...  A  complaint 
framed  for  the  purpose  named,  while  stating 
that  the  deed  was  without  consideration, 
should  aid  or  help  out  the  averment,  not  by 
averring  Insolvency,  for  that  is  but  a  cir- 
cumstance, not  by  averring  generally  that 
tbe  deed  was  fraudulent,  for  that  is  but  a 
conclusion  of  law.  but  by  averring  the  fact 
superadded  by  the  Statute,  to  wit.  that  it 
was  made  with  'intent  to  binder,  delay,  or 
defraud  creditor*. '  The  state  of  the  grantor's 
worldly  affairs  may  be  used  as  evidenc*  to 
elucidate  the  Intent,  if  disputed :  but  aa 
malt«r  of  pleading  It  Is  not  necessary  that 
insolvency  should  be  averred  In  the  com- 
plaint, and  for  tbe  obvious  reason  that  the 
fact  does  not  enter  as  a  term  into  the  legal 
proposition.  A  rich  man  may  make  a  fraud- 
ulent deed  as  well  as  one  who  Is  insolvent." 

The  Civil  Code  provides  that  tbe  mere  want 
of  consideration  does  not  of  itself  render  a 
conveyance  fraudulent  as  to  credltora ;  and 
considering  this  section  in  connection  with 
tbe  presumptions  recognized  bv  the  court  In 
9aiarU  v.  HazUtt,  tvpra,  the  distinction  be- 
tween sales  for  an  inadequate  consideration 
and  voluntary  conveyances  is  entirely  im- 
perceptible, and  the  question  In  both  case* 
at  once  becomes  one  of  Intent  to  be  decided 
from  all  tbe  evidence  in  the  aiat.  Tbe  dif- 
ference In  these  two  clnssea  of  conyeyancca 
is  oniv  in  degree  ;  for  the  grantor  must  upon 
appellant's  theory  t>e  presumed  to  know  tils 
condition,  and  to  know  ttiat  the  consideration 
is  Inadequate,  and  that  be  Is  thereby  depriv- 
ing his  creditors  of  tbe  portion  of  tbe  "  fund" 
which  is  represented  bv  the  difference  Ite- 
tween  an  adequate  and  Inadequate  consider- 
ation, be  must  be  presumed  conclusively  to 
intend  to  defraud  them  pro  tanto,  for  the 
conveyance  is  voluntary  to  that  extent.  Rut 
MeFadden  v.  MCUAiU.  M  Cal.  628,  holds  tliat 
Inadequacy  of  price  and  Insolvency  of  the 
debtor  are  only  ciroumstancea  more  or  less 
potential  In  the  determination  of  fraud  as  a 
question  of  fact;  and,  referring  to  certain 
instructions  given  by  the  trial  court.  JiMiea 
McKee  says;  "By  these  Instructions  the 
court  in  effect  took  away  from  the  jury  the 
consideration  of  fraudulent  Intent  as  a  ques- 
tion of  fact,  and  as  they  are  contrary  to  the 
plain  rule  established  by  the  Code  the  cause 
IS  remanded  for  a  new  trial."  Appellant's 
position  In  this  case  takes  away  from  tbe 
jury  tbe  consideration  of  fraudulent  Intent 
a  a  question  of  fact.  In  Jaminon  v.  King, 
0  Cal,  186.  the  court,  speaking  through  Ju»- 
iuHcKinstry.  said  :  "Doubtless the  concur- 
ence  of  Insolvency  on  the  part  of  the  assign- 
ir,  and  Inadequacy  of  price,  would  )>c  a 
-ircumstance  strongly  tending  to  establish 
fraud;   but  inadequacy  w  failun  of  con- 
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Afpku.  of  Luxxn. 


■identlon  1b  not  of  Itoelt  nfflcleat,  even  u 
kgalnat  the  creditor!  of  ao  tmotTBnt  usignot, 
to  autboriEe  a  court  to  find  fraud  as  a  con- 
cluBion  of  law.  Bj  our  Statuto  It  is  pro- 
vided: "The  qiieetlun  ot  ffKadnlent  intent, 
In  all  caaea  aristnK  under  the  provUIona  of 
tb[B  Act.  Bliall  be  deemed  a  question  of  fact 
and  not  of  law ;  nor  nhall  anv  couvejance  or 
cbar^  be  adjudged  fraudulent  aa  against 
creditors  or  purcbasers  solely  on  the  ground 
tlist  It  was  not  founded  upon  a  valuable 
Gonilderatloo. '  In  tb»  case  before  as  the 
district  court  did  not  find  fraud  m  »  fact  or 
ae  a  conclusion  of  law,  nor  doee  the  amended 
complaint  allege  It."  In  JA^te- t.  BtMoart, 
£4  Cal.  SOi,  the  court  usee  thle  language : 
*  Wliether  the  transactions  in  (luestion  were 
entered  Into  bf  the  Millers  with  intent  to 
binder,  delay,  or  defraud  their  creditors  Is  a 
question  which  the  Statute  leaves  to  the  de- 
termination o(  the  iarj  upon  sncb  evidence 


question  of  fact,  and  must  therefore  be  for 
the  jury,  and  not  the  court.  In  the  inetruc- 
tion  above  quoted  the  court  in  effect  tabea 
the  queetion  from  the  oonslderation  of  the 
jury,  and  awunes  the  decision  thereof."  In 
Marrit  v.  Btatm,  50  Cat.  141,  it  appears,  the 
trial  court  Instructed  the  Jury  that  certain 
facta.  If  proven,  were  conclusive  aa  to  the 
intent  of  the  assiKnor  to  hinder,  delay,  and 
defraud  his  creditors.  In  the  opinion  of  this 
court,  OKuf  JuttiM  Wallace  says:  "This 
lastructiou  cannot  be  ropported.  The  ques- 
tion of  fraudulent  Intent  Is  a  question  of 


the  Jury  the  decialon  of  the  question  of  fact, 
and  established  the  fraudulent  Intent  b^  mere 
legal  conclusion  from  an  isolated  circum- 
■tance.  This  we  held  erroneous  in  JamUan 
V.  Kijig,  SO  Cal.  1R3,  Ht  the  present  term." 
This  decision  Is  not  based  npon  the  theory 
that  the  facts  referred  to  by  the  trial  court 
in  the  Instruction  were  In  themselves  too 
weak  to  justify  a  eonctuslve  presumption  of 
a  ftsudulent  intent ;  but  it  dectarea  that  the 
Intent  being  a  qilestlon  ot  fact,  such  a  pre- 
sumption coultf  not  be  Indulgied  In  under 


or  fraud  In  law,  It  was  easy  to  have  said  so. 
Instead  of  that,  they  expressly  legislated 
away  all  the  reasons  upon  which  the  decis- 
ions SO  holding  profess  to  stand.  When 
tbe  Leglslntnre  did  Intend  to  preserve  the 
doctrine  of  fraud  in  law,  they  did  so  In  ex- 


press language,  by  Mctlon  S440.  Civil  Code, 
and  then  provided  that  in  all  other  oases  tha 
question  of  fraudulent  Intent  is  one  of  fact, 
and  not  of  law.    It  Is  Impoesible  to  com- 

Eirehend  how  any  decision  or  series  of  decls- 
one  of  other  States  can  make  the  questloD 
o(  frand  in  this  State,  and  Id  Uiis  cbaracter 
of  action,  a  question  of  law.  No  decision 
or  serlea  of  decisions  can  repeal  a  statute. 
Lit  Ou  oritt  6e  afflrmtd. 
We  concur:  D«HaT«ii.  J. ;  Hftrriaoa, 
J. ;  HoFarlajid.  J. ;  Pfttaraon.  J. 

BeKttr,  Ok.  J.: 

I  owicur.  It  does  not  seem  possible  t* 
avoid  the  conclusion  that  the  law  of  Cali- 
fornia on  the  subject  of  voluntary  conv^- 
ances  by  insolvent  debtors  is  aucb  as  In  the 
opinion  of  Juitiee  Garoutte  it  is  declared  to 
be.  But  I  cannot  refrain  from  expressing 
Cbe  belief  that  it  la  moat  unfortunate  thai 
tbe  court  should  be  forced  to  that  conclusion. 
When  an  Insolvent  debtor  makes  a  gift  of 
bis  property  to  a  donee  of  his  own  selection, 
there  can  be  but  one  reault,  so  far  aa  his 
creditors  are  concerned.  They  are  naceasarity 
deprived  of  what  Is  rightfully  theirs,  and 
the  law  ought  to  pronounce  such  transaction 
'—  '--'-  *-- ""-ifent  «    "         " 


chosen  to  make  the  rlghta  at  creditors  In  such 
case  depend,  not  upon  the  proof  of  facts 
auscegtlble of  demotaWatlon,  aadfromwhidi 
the  Injury  ia  a  Decenary  result,  but  upon 
proof  of  tbe  secret  intent  of  the  debtor ;  In 
other  words,  upon  the  whim  of  a  Jury.  8ach 
a  law  invitee  fraud,  puts  a  premium  upon 
perJuTV,  and  multiplies  fruitless  litigation. 
It  ougtt  to  be  changed,  but  the  Legislature 
alone  lias  the  power  to  change  it.  In  the  mean 
time  the  courte  should  give  the  utmost  force 
and  effect  to  so  much  of  Uie  law  for  the  protec- 
tion of  creditors  aaremaina.  There  should  be 
no  hesitation  in  stating,  and  in  everywhere 
insisting  upon,  the  proposition  that  a  volun- 
tary conveyance  by  an  insolvent  debtor  Is 
prima  facie  proof  of  a  fraudulent  Intent. 
which  throws  upon  the  donee  tbe  necessitv 
of  rebutting  the  inference  of  fraud  ;  and  ft 
oiight  not  to  be  beld  or  intimated  that  such 
In^rence  will  be  rebutted  by  tbe  mere  fact 
that  tbe  debtor  was  at  the  date  of  the  con- 
veyance ignorant  or  uncertain  as  to  hii  in- 
solvency. It  ought  to  be  made  clear,  on  the 
contrary,  that  he  believed,  and  haid  good 
reason  to  believe,  that  his  property  remaining 
after  the  conveyance  would  be  amply  suffi- 
cient to  enable  him  to  meet  and  discharge 
his  obligations  aa  they  matured. 


PENNSVLVAMIA  SUPEEMB  COURT. 
APPEAL  OF  Charles  H.  LUKENS  et  aL 
Bt  Henry  EEBLER'S  ESTATE. 


1.   Tba  teatlmoay  of  two  wltnei 


Tbe  pejforiuanos  of  an  act  whlnh  Uie  poity  Is 
la  Ti.  B.  A. 

See  also  ^0  L.  R.  A.  701. 


IDOdlf^l 

thesTOund 
of  fraud. 

.   ni«r«mmttttonofli«Tmftrit*ldDtle* 
try  ft  wlftt  who  has  voluntarll;  eatmnced  ber. 
self  from  her  hiuband  becsase  of  her  dinatlafac. 
or  '      tioQ  vrltta  a  Valid  and  blndlns  anle-nuptlBl  ooo- 

new  I  under  a  legti  obligation  to  perform  cannot  oonstl- 
I  tute  a  constderailou  foe  a  new  oontraot.   Bsrtleu 
WriLao,  li  JduM.  IN:  Crosbr  v.  wood,  e  N.  v. 


Panran-TAHU  Sufbmki  Coubk 


tnot.  )■  no  oonildantlOB  tor  a  levoeaUaa  of 


8p    Abandonment  of  1«|^  proo**dinf|H 
irhl«h  nre  wltbont  merit,  b  no  oonilden- 
ir  UK  MvooMion  «(  a  nlM  Mtd  binding 


(Oetobei  S,  laoj 

APPEAL  b7  the  execulois  ind  traBteei  nn- 
dei  the  will  of  Henry  Eealer,  deceased, 
from  k  decree  of  th«  Orphans'  Court  o(  Pblla- 
delpbia  County  awarding  Mary  R.  Eesiei  one 
tbira  of  decedent's  personal  estate.  Bmened. 
Hary  R.  Eesler  was  the  wife  of  Henry  Kes- 
kr.  Before  tbetr  marriage  they  entered  into 
«  contract  by  vhlch  abe  was  ElveD  a  certain 
annuity  in  full  satisfaidlon  of  all  daims  upon 
Ilia  estate.  She  claimed  that  this  conmcl  was 
a  fraud  upon  ber  rlgbta  and  the  audlUng  Judge 
disregflided  it  and  permitted  the  widow  to 
■bsre  in  the  estate  as  though  tlia  testator  had 
died  Inlestale. 


WUte,  for  appellants: 

A  party  executing  a  legal  fnstrument  is  pre- 
sumed  to  be  aoqiuiutea  with  Its  contents — 
where  it  Is  nnconuecled  with  snsplcloai  elr- 
cumstaooes  the  harden  of  dlsprovuig  the  pre- 
— ptlon  Ilea  on  him  who  would  imprach  the 


somptloi 
.deed. 


GrrnnfiOia  Sklaii,  14  Pa.  480. 

If  one  who  is  about  to  execute  an  instrument 
txn  read  It,  and  neglects  to  do  so,  or  bdng 
blind  or  Illiterate  chooses  to  act  without  requir- 
log  the  contents  to  ba  made  known  to  him,  he 
wUl  be  bound  to  It. 

PtnTuyltania  R,  Cb.  ▼.  Bhay,  83  Pa.  90S. 


be  clear,  precise  i 

only  be  done  by  the  testimony  of  two  w 

or  one  witness  corroborated  by  circumatancM 

equivalent  to  another. 

Tluuaat  t.  latm,  S  Cent.  Rep.  198,  114  Pa. 
86. 

Deelsratlons  of  Oe  testator  cannot  be  n- 
celved  to  wtabllsh  a  fact,  since  the  testator  Is 
not  a  party  to  tlie  conflict  over  the  disposition 
of  his  esiste. 

Belter  V.  BtrtUr.  123  Pa.  380. 

Metm.  Snmoal  P.  H»n»an  and  John  Q. 
JoIutMin,  for  appellees: 

The  deed  of  marriage  settlement  was  void  b» 
cauae  procured  tbrotigh'traud.  There  is  no  rale 
of  evidmoe  which  nquirea  tbat  ftaud  shall  ba 
proTBD  by  more  than  cm  wibieas. 

In  Ocmoi  t.  Loom,  5  OenL  Rep.  190, 114  Pa. 
SB,  the  evidence  referred  to  waa  evidence  of 
facte  which  varied  oi  changed  the  writing. 
Fraud  la  a  fact  like  any  other,  which  can  u 
proved  without  overcon^ng  tbst  weight  of  In- 
ference which  sustains  a  wrillen  instrument 


mind,  who  signs  an  InstrnmeDt,  that  he  or  sb9 
is  acquainted  witli  Its  ccDteobi  necessarily  falls 
after  uncontradicted  proof  hss  been  offered,  of 
the  existence  of  a  deflberate  fraud,  calculated 
to  Induce  the  execution. 

If  there  be  afflnnallve  proof  of  fraud,  the 
settlement  will  not  be  permitted  to  stand.  The 
woman  does  not  bear  such  a  position  towards 
the  man  as  enables  him  to  induce  her  slpiatuiv 
to  the  setUemeut  by  any  decelL 

flee  JJAm't  App,  1  L.  R.  A.  S33,  121  Pa.  809: 
Xeely't  App.  121  Pa.  424;  Stim  t.  XUm.  87 
Fa.  ISO;  IWflOn  T.  Binnt.  99  Pa.  248;  Bar 


■M;  ■  FsrsoDS.  Oonb  01;  VanderbOt  v.  Bohreroi,  91 
K.T.an. 

Neltlier  tlie  promise  to  do  a  thinr,  nor  Om  aotual 
4oliiK  of  It,  wtll  be  a  good  oonsMaratlon  It  tt  is  a 
thins  wlJali  the  partr  Is  bound  to  do  tir  tin  geoe- 
rallaw,  or  br  a  BubsktlnB  oontfaet  with  the  ottier 
partr.  Pollook.ODat.l«l:Orosbr  <r.Wood,«K.T. 
am-.  Deooon  t.  QrMley,  IS  0.  a  M6. 

~Hor  k  the  perf onnanoa  of  Uiatwblalitliepartr 
WM  under  a  previous  valid  tegal  oblIa«tlon  to  do 
«  aunolani  oonildBiBtlon  foe  a  new  oontraot."  t 
ranons,Cont.lffr. 

JBHttraHoraofVuntlt. 
When  eertalnsaOois  had  signed  artloles  tc 


4ouDd  the  eonbaot 
(ailroad  oompan?  promteed  tt  ther  would  ^  on 
ud  oompleie  ttie  contraot  ther  would  repar  to  the 
MmtiaotDr*  all  of  the  obliffaUona  irhloh  thay  hod 
or  would  Incur  In  ooosequenoe  of  their  oompletloa 
of  the  work.  Held  no  aonalderatlon.  Arres  t. 
Ctalcavo,  B.  L  A  P.  R.  Oo.  taS  Iowa,  tJi. 

The  parment  of  the  aoonied  Interest  upon  a 
promtasorr  note  wbloh  la  past  due  does  not  oonstl- 
tute  a  valid  eonsldentton  for  tlie  extensloii  of 
the  nol«:  It  is  the  parnent  of  interest  In  ad. 
•raaoetbat  wUlsnpport  andanfaroe  an  extension. 
Waters  V,  Blmpaon,  T  IlL  nO;  Warner  v.  Oampbell, 
K  111.  ah  DranH  v.  Piper,  tl  HL  App.  W. 

When  a  mortvagor, 
18L.aA. 


.  of  bis  mortsaffe,  ezooted  from  the  mortgnsee 
an  obUsatloD  that  be  would  prooote  the  —  — -'h- 
" —  )f  a  owtalD  □utalandlnB' twnd  ereonted  bjthe 

gaKor,orpajlilmtlie  sum  of  9100,  mM  bond 
balngslvea  to  IndetDnttrasalnst  s> 


a»  land,  die  obUmtlon  was  wtthoat  oon^daraUos. 
Oonover  v.  SUllweJl,  US.J.XtU, 

promise  to  par  an  attomer  additional  oe«» 
itlon  to  attend  as  a  witness,  after  be  has  bean 
dulr  nbptnnaed,  la  wMbout  consideration.  Tbe 
attomer  did  nothing  exoept  what  be  was  legallr 
bonndlodo.   emttltettT.B^the.lBan.*Ad.BK. 

Part  parment  ot  a  debt  overdue  ii  not  a  valid 
oonatderatioD  (or  an  agreemeat  to  postpone  oe 
dtseharge  the  parment  of  the  raaldae.  Pabodle  t. 
KIDS,  Vt  Jobm.  IM:  Bernolds  v.  Ward.  E  Weod.  BOIi 
Olbeon  v.  Benne,  IS  Wend.  t».  Smith  v.  Bartbole- 
inew.lllet.17Si  Deaoon  v. Ortdler.  1>  0- &  WL 

80B  promise  to  partnoreased  oompensatlon  tor 
servioes  wbtota  tbe  partr  was  uitder  a  prior  lenl 
obligation  to  render  Is  not  valid.  StUk  v.  Hrrlok. 
3  Campb.  IQTi  Harris  v.  Chrter.  S  BL  *  Bl.  IW;  Voor. 
Ilea  V,  WoodhuU, »  N.  J.  L.  tBL 

Therellnquisbnieatof  a  seourltr  deposited  br  a 
debtor  wlthKIs  creditor,  as  oollatenl  seourltr  tor  a 
debt,whloh  wseafterwaidsdlsabargedbraoompo- 
sltlon  deed.  Is  no  oonsidecatlooCor  aptomiss  br  tbe 
detitorto  par  tbe  raeldueof  the  debt  berond  tbe 
amount  of  tbe  oompositiolu  the  debt  belnx  releaaed 
and  the  debtor  entitled  to  the  returo  ot  tbe  seourltr< 
tbe  creditor oaonot  make Itasurreoderaoonslderk 
ttmotaoewproinlse.  Oowperv.Qieai,  TMees.  fe 
W.  BSB;  MoDon&ld  v.  Mellsoa,  1  Cow.  lU;  Gtosbr  *• 
Wood.  0  N.  Y,  BBI, 


isau 


Appeal  op  Luxb31& 


Jingtoti't  App.  Be  Pa.  G19:  MMtt/"*  App,  107 
Pa.  611;  Tanilej/  r.  OuthberUmi,  108  Pa.  S9S: 
f  lytf  T.  Bogd,  66  Pa.  208;  BumMi  Am.  79  Pa. 

-Vi^;  Boad  T.DeLa  Montagnie,  78  NT  T.  SOS; 
Conutcek  T.  C&nutodi,  07  Barb.  4S8, 470;  Bftoi/n 
T.  BaU.  L.  B.  1  Ch.  App.  252;  Turner  v.  CW- 
»A*,  L.  R.  7  Cb.  App.  839;  AiMrv  t.  jKi'rv.  B 
H.  L.  Cat.  627,  6S7,  668;  nofhton  y.  Hoghton, 
IS  BntT.   278,  814;  Cookt  t.  LamoOe,  Id.  241, 

iM9:  ffftrion  t.  Whdan,  S  Oow.  687. 

Tbe  burden  ofproof  being  on  the  bonefldaiy 

nudeT  tbe  deed,  be  must  clearlv  and  offlrma- 

-tively  proTe  tbat  tbe  noman  (1)  fully  knew 


;>  Ibat 

■exprecsed  ber  IntentJona;  (7)  diiit  "tbe 
waa  tbewell-uDdentood  act  of  ber  mind,"  and 
■^  tbat  abe  bad  full  knowledge  "of  Its  Import 
*»d  effect" 

TbU  buidenof  proof  tbe  appellants  haTS  not 
^aasamed.  Tbe;  bave  tailed  to  abow  Ibe  ezlat- 
■«ace  ot  anr  of  Ibew  reoulsftes. 

Story,  Eq.  §  808:  Ktiiu  t.  Ktim,  BovA  t. 
.Be  La  Montagnie,  Sh«a'»  Am.,  and  Wliaan  ▼. 
Whtlan,  *upra;  Grou  t.  Leber,  47  Pa.  626. 

In  Thornton  v.  WhiU,  1  U.  8.  1  Ball.  436,  1 
L.  ed.  306,  It  was  said:  "Id  tbe  case  of  Ear- 
-Wy  T.  Barwy,  3  Cb.  Cas.  180,  tbree  SDCceaalve 
-cbancel  lore  decreed,  onibepaiol  proof  ofa  iln- 
.gle  witness,  ngalnst  a  deed  of  aettlement." 

Bee  also  WiMac*  t.  Bak«r,  1  Binn.  «16; 
iMhJUfT.  ManhaU,  8  BIdd.  SSS. 

DedanlloDs  of  an  Interested  panjr  made  be- 
tore,  at  the  time  of,  or  after,  *  oontroot,  are 
■evldeDcea  against  him. 

Dunean  t.  Lawrwee,  84  Pa.  IM;  SWrlnr  v. 
SMrlty,  60  Pa.  367;  Mutuftrr.  BiUbee,  64  Ta. 
454:  Simon*  v.  Yulean  S  H.  Oii  Co.  91  Pn. 
■802;  FuUtr  t.  Keltty,  4  Brewat.  lOfl. 

Therp  was  a  valid  contract,  upon  sufficient 
-consideration,  to  treat  tbe  marriage  settlement 
jtf  void,  and  to  maiutaln,  unrevoked,  a  codicil 
jfiring  the  wifa  one  tbird  of  the  teatator's  real 
.and  personal  estate. 

Tb«  settlement  of  a  family  dlfflcnlty  and  dls- 

Eute  was  a  valuable  consideration  for  s  prom- 
le  such  M  tb1s. 

BarkhoiUm't  App.  105  Pa.  B8;  Biee  t.  Afxte-, 
I  Watts  A  8.  446;  Ohambtrlain  t.  MeGlurg,  8 
Watts  &  8.  81;  Petetan  v.  JBrnnson,  6  W.  N. 
O.  107;  Short  t.  Andtrton,  7  Serg.  A  R.  62; 
Bariw  r.  WOU,  S  Wbart.  2&5;  Wilen't  App. 
105  Pa.  124. 

It  Is  immaterUI  that  the  decedent  puts  bis 
■contract  into  tbe  sbape  of  a  codicil. 

Bmith  T.  Tuit.  127  Pa.  841;  Dufovr  t,  i%. 
ivira,  1  Dick.  418;  Wigram,  Wills,  p.  4. 

An  iDStrument  may  operate  as  a  will  In  one 
part  and  as  h  deed  Id  another, 

Wigram,  Wills.  27;  Meek  t.  Sotlcn,  23  Ga. 
lai-.BaibY.  fioTTtson,  ORfcfa.  £q.  Ill;  BrinJe- 


legard  with  disfavor"  tbe  ante-nuptial  agree- 
Bent  made  by  them.    Hr.  Eesler  waa  ad- 

^ranoed  in  years,  had  already  accomalnted  a  for- 

laLILA 


tune,  and  bad  a  family  by  a  former  marrlagei 
wblle  Mrs.  Davidson  waa  liFled  out  of  pover^ 
and  comfortably  provided  for  by  it.  Persons, 
situated  as  they  were,  do  not  usually  act  from 
nkere  impulse,  or  contract  without  conaidera- 
tioD;  and  tbe  court  below  has  accordingly  found 
that  "every  reouirercent  of  the  law  seems  to 
have  been  complied  with  tn  tbe  execution  ot  this 
contract.  A  full  dlsclosuie  was  made  to  the 
intended  wife,  and  every  opportunity  afforded 
her  either  to  obtain  information  as  to  tbe  nature 
and  character  of  the  inslmment  she  came  pre- 
pared to  execute,  or  object  to  its  execution  If 
Ignorant  of  its  contents,  or  deceived  as  to  Its 
purpose  and  object.  She  waa  not  illiterate, 
out  intelligent  and  well  educated.  She  was 
not  youDK  aod  inexperienced,  but  of  mature 
year*  and  acquainled  with  marital  duties  and 
ri^ls.  She  was  a  free  agent,  of  sound  mind, 
and  fuller  capable  of  pmtectlne  bersalf.  Nor 
wBi  she  under  any  restrunt.  The  deed  of  set- 
tlement, although  of  great  length,  is  in  the 
usual  form  adopted  by  careful  and  accom- 
plished conveyancen,  and  its  preamble.  In 
clear  and  persplcuoos  language,  easily  com- 
prehended OT  a  person  of  even  ordinary  Intelli- 
gence, spedned  the  terms  and  objects  of  tb« 
agreement  entered  Into  between  tbe  parties. 
TTiat  Im  ......       ... 


eitons  drcnmatance*  It  is  not  wbollj  bnprobabta 
ebe  was  content,  ssnired  of  tbe  maintenance 
and  comforts  afforded  by  her  future  busband'a 
wealth  during  his  lifetime  and  the  secured  an- 
nnity  of  |600  for  her  life  after  his  death,  to  r»- 
linquishall  further  claim  upon  his  estate."  It 
Is  Imcoaalble  to  understand  bow,  consistently 
with  these  tacti,  H r.  Kealer  can  be  f  onnd  to 
have  practiced  a  fraud  upon  his  Intended  wife 
In  tbe  execution  of  tbis  ccHitract.     In  hii  senile 


In-law  wbicui  might  better  bave  been  left 

unsaid;  but  when  brought  face  to  face  with  his 
wife  be  distinctlT  averred,  and  she  did  not 
deny,  that  she  baa  never  asked  bim  any  quee- 
HoDS  In  regard  to  tbe  agreement,  and  tbat  be 
had  made  the  settlement  "to  protect  hla  fam- 
ily; thai  she  might  Jump  over  the  traces;  that 
he  fully  Intended  if  ebe  proved  a  faithful,  good 
wife,— be  only  bad  thle  to  protect  blmaelf  and 


turned  ont  to  be,  be  would  have  riven  her  at 
the  same  time  one  tbird."  (Testimony,  pp. 
48  and  49).  But,  whatever  may  bave  b^n  his 
original  intention,  in  view  of  tbe  findings  of 
the  court  below,  that  Mrs.  Davison,  kuowing 
her  rights  and  fully  ioformed  of  the  situation, 
deliberately  and  In  writing  released  all  her  in- 
terest In  her  deceased  huslnud's  estate  in  con- 
sideration of  the  provision  made  tor  ber  by  this 
agreement  and  was  content,  It  Is  incredible 
tbat  a  fraud  abnuld  bave.  in  fact,  been  prac- 
ticed on  ber.  Even  assuming  that  the  facts 
are  as  claimed  by  ber  counsel,  tbe  quantum  of 
proof  adduced  Is  not  sufficient  to  modify  the 
agreement;  they  were  not  proved  by  two  wit- 
nesses  or  their  equivalent  T/umuu  ▼.  Loe»e, 
114  Pa.  35,  5  Cent.  Bep.  WO. 

The  agreement  must  t>e  considered  as  having 
embodiM  the  real  intention  of  tbe  parties  at  its 
date,  and  therefore  conclusive  of  tbcdr  rights. 
Was  there  a  valid  revocation  of  itt    It  will 


lUaixAao  Coma  aw  ArrauA 


be  ooDoeded  tluit  tliera  miut  h&Te  lieen  k  meri- 
toriouB  or  Tslusble  conslderaUaD  for  suck  revo- 
calloD  {SiickMi/  t.  Borman,  3  Pt.  67);  and  it 
Ib  verj  clear  that  neither  of  tliese  ezUt«d 
tiere.  The  sole  inducement  waa  tbe  doiDK  of 
that  which  Mrs.  Kesler  was  legally  bound  to 
do.  She  had  voluntarily  estraoged  herself 
from  her  husband  because  of  her  diwatlsfac- 
tloD  with  the  ante-nuptial  contract;  there  la 
BO  preteiue  that  she  had  any  other  cause  of 
complalaU  If,  as  has  been  shown,  that  was 
ft  valid  and  binding  contract,  the  estrange- 
ment  was  without  Justiflcatlon;  It  was  a  wan- 
ton abuse  of  the  marital  relation  for  mercenary 
purposes;  and  TecoDcilemeut  was  her  duty. 
Public  policy  forbids  that  the  performance  of 
Buch  duty  be  made  the  subject  of  baiter  and 
■ale.  The  law  fixes  and  legulatea  the  marital 
lelatlon  on  public  considerattona,  and  will  not 
allow  the  parties  to  discard  and  renew  it  for 
money.  Thoa  in  BoberU  r.  fi-Mf,  88  Tex. 
219,  the  aupreme  court  held  that  the  husband 
li  not  legally  bound  by  a  post-nuptial  contract 
In  which  he  hires  his  wife  to  life  with  him. 
The  same  principle  was  aJfirmed  by  the  Bu- 

feme  Court  of  Teoneaaee  in  Om^nd  t.  Botm, 
Bsxt.  228;  and  Mr.  Jvt  n  Allen  of  the  Su- 
preme Judidal  Court  .of  Massachusetts  well' 


aald:  .  ._     „.     

real  on  interrupted  conji^  relations  as  it  ..  _ 
conUnne  them  without  tnterrapllon  lai  tb« 
same  consideration.  The  right  of  condonalloD 
fa  not  exercised  for  the  aake  of  Justice  to  the 
lnlur«d  par^,  or  with  refcard  to  the  riffbts  of 
oUiera  oi  tbe  interests  of  the  putdic  when  it  is 
sold  for  money,  and  the  law  cannot  reco^iae 
such  a  conalderaCion,"  Merrill  v.  PtaUea,  14ft 
Has*.  460. 6  Hew  Ens.  Bep.  120. 

There  are  no  cases  ID  conflict  with  this  view, 
decided  by  this  court  It  was  not  Involved  in 
BurkAolder'i  App.,  100  Pa.  Bl,  upon  which  tbe 
ooart  l>ekiw  relied. 

It  Is  said  that  abandonment  of  the  legal  pro- 
ceedings  instituted  by  Hra.  Eeder  for  the  revo- 
cation of  the  ante-nuptial  contract  was  suffi- 
cient con  sideraiion.  The  aoswerto  this  is  ibat 
she  was  not  prejudiced  by  that  act;  the  que*- 
tiOQ  involved  there  baa  been  raised  here,  and 
has  been  shown  to  be  without  merit. 

Mrs.  Kestei  is  therefore  not  in  a  portion  t» 
claim  tbe  aid  of  a  court  of  equity:  and  the  de- 
cree of  the  court  below  must  be  reversed. 

Bfvrtt  rtttTKd  witb  costs  to  be  paid  by  the- 
appellee,  and  record  retniited  with  {Dstmctions 
to  distribute  the  fund  in  accordance  with  th« 
'foregoing  opinion. 


MABTL4ND  COURT  OP  APPEALS. 


J.  Fred  0.   TALBOTT,  4ppt, 


<- 


..Md.... 


A  llarrl»iia  atetuta  providing  thmt 
wheavrar  tfae  Imwa  of  ■Jij'  otber  Btete 
iaipiMcd  apan  BC»iTl*nd  tnsiintnce 
eompknlea  seeking  to  do  buslneM  within  Us 
bordcn  ffreafaff  obUprilona  or  protalbltlani  tiian 
Bi«  pnocrtbed  tor  foreign  oompanlea  SGeklnfi 
to  do  bndiMsa  m  Harrland.  the  saiiie  obllKs- 
tlonaaDdproblbttlona  sball  belmpoMdonoom- 
panlcaotsuoli  State  whleb  shall  seek  Hacrland 
txislnesSi  make*  sueh  foreign  law  the  rule  which 
HarylMid  will  applr  to  oompanlei  of  the  foreign 


otdtsoretloa.the  latter^  eompanta  narbe  *«' 
fosed  lloenae  In  Maryland  on  tbe  game  BTuiind, 
aUbuugh  the  Haryland  suttutea  do  not  in  tArma 
authOrlnU. 

(JuD*lB.inL> 

APPEAL  by  defendant  from  an  order  of  th* 
Baltimore  City  Court  directing  the  issaance 
of  a  writ  of  mandamus  to  compel  The  insurance 
commlfsiouer  of  tbe  State  of  Maryland  to  issue- 
a  license  to  permit  complainant  to  do  business- 
in  Maryland^    Reverud, 

Argued  before  Alyej.Oi.  J.,  and  Biyao, 
McSherry,  Powler,  and  Irving,  JJ. 

The  facts  are  slated  in  the  opinion. 

JfeMn.  WUUmb  a.  Fiaher,  WHUm*. 
C»b«ll  Bmce,  and  D.  K.  Eate  Flaher^ 
for  appellant; 

It  would  be  strange  iftbe  appellant  could  not 
exclude  tbe  appellee  from  tbe  State  until  the- 


Hora.— Forrtm  torfHrraOfrnt;  lohtn  amenatiU  tol 
local  law.'  tlM  laio  of  comity.  ' 

Tbe  oorporBtlona  of  one  Btate  have  no  right  to 
tnlgrate  to  another,  there  to  ezercke  tbsir  f  ran- 
oMiee,  except  upon  tbe  anent  of  sueh  other  State, 
and  upon  sueh  teimi  and  oondlttons  ai  the  Btate 
granting  It  may  think  proper  to  Impoae.  Lafay- 
ette Ins.  OO.V.  French,  MU.S.  13  How.  KM,  16  1. 
ea,  151;  Paul  v.  VlrBlnia,  IE  C.  B.  B  Wall.  US.  16  L. 
Cd.  asi;  DuCBt  T.  Chicago,  TT  IT.  &  10  WalL  UD.  IS  L. 
ed.  SnX;  Liverpool  lus.  Co.  v.  UasmuhuBetta.  TT  U.  B. 
10  Wall.  sea.  IS  L.  ed.  1U»;  Osborne  t.  Uoblle,  SS  C. 
B.  IS  WalL  ITV,  a  L.  ed.  in. 

The  correlative  power  to  revoke  or  recall  a  ner- 
nlBglon  Is  a  neoeemr  conaeauence  of  tbe  mUn 
pover.  A  mere  license  b;  a  State  Is  alwaji  re  voca- 
ble. Christ  Cburoh  v.  Philadelphia  County.  BG  V. 
B.  U  How.  SOa  IB  L.  ed.  SOS;  People  v.  Boper.  86  N. 
T.  BEBi  People  V.  ComnUselOnen  of  Taxes,  *7  S,  Y. 

m. 

I3I..R.  A. 


The  power  to  revoke  can  Only  be  restialned.  K  at 
all,  br  an  eipllolt  oontisct  upon  good  ooosidera- 
Ooa  to  that  effect.  Humphrey  v.  Peguee,  88  D.  B.  ' 
IB  Wall.  S44.  21  L.  ed.  SB;  Tomllnaon  v.  Jeaaup,  81* 
U.  B.  U  WaiL  4M.  El  L.  ed.  iOL 

A  oorporatlOD.  organized  and  ezlstlnK  nnder 
tbe  laws  ut  one  Btate,  Is  a  creatnre  of  tboae 
laws,  and  beyond  its  Jurlsdletloii.  it  carriaa  tta  cor- 
porate life  and  existence  only  by  sufferance  and. 
upon  an  ezpreai  or  Implied  oonaenb  It  cannot 
come  within  another  lurlsdlotlQn  to  tiansaet  busi- 
ngs except  by  perm laalun.  either  eiprewoF  im- 
plied. The  light  of  a  Btate  to  exclude  foreign  cor- 
porations la  perfectly  settled  and  not  open  to- 
debate.  Paul  v.  Virginia.  TB  U.  B.  8  WalL  1M,1»I> 
ed.  S5T;  Bank  of  Augusta  v.  Earl.  88  V.  8. 18  Pet.  066. 
10  L.  ed.  808;  Liverpool  ft  L.  L.  £  F.  Ina.  Co.  v.  Mana- 
chusetts.  T?  U.S.  10  Wall.  MeLieL.ed.  10»;  Ban- 
Uateo  County  v.  Southern  Pao.  B.  Co.  18  Fed.  Bap.. 
TS;  People  v.  Fire  Aaso.  of  Fhilo.  U  IT.  Y.  8U. 


Talbott  t.  Fidkutt  &  Cjuualtt  Cok 


MaiyUnd  comMi!;  I«  admitted  Into  New  York, 
dependent  u  toe  appellee  U  for  Its  rifcht  to  en- 
gage In  builoeu  bere  meielj  upon  tbe  comltv 
of  the  Slate  to  permit  it  to  come  into  Its  bora- 
era — "»  comity  which  is  never  extended  where 
the  existence  of  Ibe  cor^railon  or  the  exercise 
of  tta  powers  is  prejudicial  to  their  Interests  or 
repucnantto  their  polley." 

J-avt  7.  nrginia,  76  U.  S.  8  Wall.  188.  19 
L.  ed.  8ST:  D^U  t.  ConUnmtai  Iru.  Co.  H  V. 
B.  084.  24  L.  ed.  148;  Ptopk  t.  flrt  Atto.  of 
Phiia.  93  N.  T.  826;  FiTt  Auo.  of  Phila.  y. 
Jfea  Tort,  119  U.  S.  118.  80  L.  ed.  846. 

The  nppellsut,  as  the  bead  of  a  Beparate  and 
Independent  dapaitment  of  the  ftOTcmment  of 
the  State,  Is  vested  with  a  discretion  and  iaig- 
inent  which  be  has  exercised  for  the  prolecllon 
of  a  corporatloD  of  this  Stale,  and  with  his 
dUctetioQ  and  Jadgment  the  courts  bava  no 
power  to  intetfere, 

Mairbury  v.  Maditon,  0  TJ.  S.  1  Cianch.  187, 
2  L.  ed.  SO;  Emidaa  v.  United  Stata,  37  U.  B. 
12  Pet.  BOB,  9  L.  ed.  1314;  Deeatw  v.  Paul- 
dim.  89  n.  B.  14  Pet  497, 10  L.  ed.  559;  Oaina 
V.  ThompuM,  74  U.  8.  7  Wall.  848,  IB  L.  ed. 
68:  Mitriuippi  t.  Johnion,  71  D.  B.  4  Well. 
498,  18  L.  ed.  440;  Vnited  State*  y.  Blade,  12S 
n.  B.  40,  82  L.  ed.  854;  DweUina-Hmui  ins. 
Co.  V.  Wiider,  40  Eian.  669;  United  Utatei  v. 
Sehitn,  102  U.  B.  87B,  2  L.  ed.  187;  Hutt^ 
teoHh  y.  United  Statee.  112  U.  S.  50. 28  L.  ed. 
S56:  High,  BxtrsordiDsry  Legal  Remedies, 
g  42;  state  t.  Begieter.  &  Hd.  26S;  George'* 
Creek  Goai  A  I.  Co.y,  AUegkany  Count]/  Comrt. 
59  Md.  259.  See  also  Uaiin  v.  Bdt,  70  Md. 
804;  Orten  v,  PurneU.  13  Md.  829;  Milee  y. 
Bradford,  22  Md.  184;  Brooke  v.  Widdeeombe 
89  Hd.  401;  Magrvder  y.  Saann.  25  Hd.  178. 

That  the  ilarvland  corapauj  was  not  trana- 
acling  busineEH  in  New  York  wheu  the  appel- 
lant refused  the  license  to  the  appellee  is  imma- 
terial. 

Qermania  Jni.  Co.  v.  Buigert,  4  L.  R.  A.  478, 
128  111.  344;  Phanix  Int.  Co.  v.  Weleh,  29  Kan. 
679;  8taUy.  Moore.9»  Ohio  St.  490. 

Our  statnte  coniemplates  Ibe  case  of  a  re- 
fusal b;  tbe  insurance  commiBsioner  of  a  slaler 
State  to  issue  a  licenie  to  sn  insurance  cou)- 
pAnj  of  the  State  of  Marjiand  to  do  buslneea 
in  Bucb  Stste;  and  of  tbe  rigbt  of  this  State  to 
eictnde  tbe  New  Torb  corporation,  there  can- 
not be  a.Dj  doubt. 

Doj/le  y.  ContiMntai  Int.  Co.  04 IJ.  S.  543, 24 
L.ed.  15S. 


Itrrlag,  J.,  delivered  tbe  opinion  of   the 

Tbe  qnestion  to  be  decided  in  this  case  arises 
upon  an  ap[>eal  from  a  pro  forma  order  of 
Baltimore  utj  Court  directing  a  mandamus  to 
issue  against  the  insurance  commissioner  of 
tbe  State,  commanding  faim  to  issue  a  license 
to  the  Fidelity  &  Casualty  Oompanv  of  New 
York  to  Jo  business  In  tbis  Slate.  It  is  espec- 
ially interesting  and  important,  as  it  fnvoivea 
a  question  of  comity  between  the  Btates,  and  a 
coDstTUClIon  of  the  statutes  of  tbis  State  and 
of  New  York  State  in  relation  to  each  other. 
The  case  has  been  argued  with  very  great  abili- 
ty by  thecounsel  on  both  sides  and  by  tbe  aid 
of  Uiat  skillful  snd  learued  debate  we  have 
been  able  to  reach  a  unanimous  conclueioD. 
Tbe  record  discloses  tbe  following  state  of  af- 
fairs: Tbe  appellee  for  several  years,  as  a  New 
York  corporation,  upon  paying  the  requisite  li- 
cense fees,  bas  been  transacUngbusiDesainlbe 
State  of  Maryland, and  has  outaltmdiDg  risks  In 
tbe  State  of  over  $8,500,000.  Ids  a  corpora- 
tion with  $250,000  paid-up  capilal.  In  Decem- 
ber, 1890,  this  compwiy,  tendering  tbe  usually 
demanded  license  moneys.asked  for  its  aunuu 
license  1o  transact  buaiBeei  In  Harylsnd.    It 


curity  Company  of  Baltimore  City,  license  lo 
transact  biiwness  in  Maryland  would  not  be 
granted.  Tbereupon  tba  appellee  filed  Us 
petition  in  the  Baltimore  City  Court,  alleging 
compllaace  or  tender  of  compUaoce  with  aD 
tbe  prerequisite!  to  the  jcrantlng  of  license, 
and  that  the  same  bad  been  refused.  Il  then 
asked  for  mandamus  to  compel  its  iFstiance. 
Rule  was  laid  on  the  insurance  commission  to 
show  cause  why  tbe  mandamus  should  not  is- 
sue. By  his  answer  the  following  admitted 
facts  were  disclosed;  The  American  Casualty 
Insurance  &  Security  Company  of  ^[Imon 


lars,  and  a  ball  million  of  surplus.  Its  line  of 
business  was  manifold,  and  similar  to  that  of 
tbe  appellee,  and  it  became  the  rival  of  the 
appellee  in  insurance  business.  This  com- 
pany having  started  business  here,  de^red  to 
open  an  office  and  transact  business  in  tbe  City 
ol  New  York.     It  applied  for  lirense  to  Imtia- 


ITntll  Oie  leiiulrementaof  the  law  have  been  com- 
piled with,  a  foreign  oorpomtlon  is  without  power 
to  do  ua  bustneas  whatever  within  the  llmlls  of  a 
Sta1«.  Ctler  V.  Clant-OardDei  IiOde  Mln.  Oo.  4 
Ordo-ne. 

CondlHtms  Imposed  bj  statute.  Bee  nott  to  State 
r.  VaMra  U.  Hut.  L.  ft  Aoo.  Soo.  (Ohio)  8  L.  A.  A. 

Tbe  right  of  a  oorponiUoD  created  by  the  laws  of 
one  State  to  do  business  In  soother  depends  upon 
the  oomltr  of  tlie  State  In  which  the  bustness  is 
transacted.--^  comltj  whloh  la  neTer  aiiended 
where  the  eierclM  ot  such  power  la  prejudlolal  to 
Ua  Interests  or  repugnant  to  Its  poller.  Bolct- 
mote  ft  0.  a.  Oo.  V.  Kooali.  lOl  V.  B.  U.SS  L.  ed.  5U. 

A  foreign  Insurance  company.  dolHG-  buslnen  In 
Pennsrlvania,  under  tbe  authority  ot  a  statute  re- 
quiring an  agieemeat  that  Judtclai  prooess  served 
upon  Its  agent  should  have  tt>e  same  effect  as 
U  Bcarved  upon  the  oorporation.  Is  wltbln  the 
18  L.  R  A. 


Bcrvloe  of  process,  "found"  In  that  Slate  so  as  to  give 
Jurisdiction  to  laderaJ  oourts  silting  In  that  State. 
Bx  parte  Schollenberger,  BB  U.  B.  KB,  H  I.  ed.  868. 

There  Is  no  sound  reason  why,  In  tlw  caseot  an  In- 
suranoe  company  doing  tnislDess  In  another  State, 
by  an  agent,  under  statntes  suob  as  tfaoae  referred 
to  In  the  principal  case,  it  Ehould  not  bedeemed  lo 
be  represented  In  the  latter  by  snob  agent,  and 
held  responsible  for  Its  obligations  and  UahO- 
Itlea  there  Incurred.  Beealso  BaltbncaeftO-B.  t^o. 
V.  Hams,  T>  D.  S.  IS  Wall.  W.  30  L.  ed.  SU;  Chicago 
ft  N.  W.  K.  Co.  v.Wbltton.  BO  U.  B.  IS  WalL  X85,  XI  L. 
ed.  676;  Bt.  Clalt  v.  Coi,  loeu,  8.  SST.  KTI..  ed.  SO. 

Asto  the  law  reBnlatlng  the  terms  upon  which 
foreign  InsuiBnoe  oompanlce  may  transact  busl- 
nen  wltliln  a  State,  see  note  to  State  v.  Weelern  D. 
Uut.L.ftAoa,Soo.(Ohlo)eL.B.A.  UB. 

Betallatory  legislation.  Ibid.  See  also  naU  t» 
Boulwsie  V.  Davis  (Ata.)  8  L.  B.  A  (OL 
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)Ubti.uid  Convi  or  AfriAU. 
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__. _  .      _        Ciiy. 

«Dce  superlDlendent  of  New  Yoik  Stata  re- 
plied that  UDder  Ibe  lawB  of  New  York  he 
«ould  not  gTBDi  llceose  to  do  more  thao  one 
kiad  of  buslDess  in  that  State.  Tbe  appllc*' 
tloD  waa  modified  so  u  to  aak  license  for  only 
«ne  bind  of  iDSurance,  viz.,  tbat  of  steam- 
boilen.  Nocwltbetandlng  tbe  compaa;  was 
Teady  and  wllHny  to  comply  wirh  all  the  re- 
■qulrements  of  the  State  of  New  Tork  prellm- 
Inarv  to  tbe  issuaDce  of  license,  the  aupetln- 
lendent  refused  to  gmH  llcenseJu  tbe  ezerciae 
«f  the  discietioa  which  tbe  Btatule  of  tbat 
-State  in  ezpresa  terms  confided  to  bim.  The 
language  of  tbe  Statute  of  New  Tork.  to  wit, 
of  tbe  second  aectiou  of  cbapier  SSS  of  the 
Acta  of  1873,  is  &s  follows:  "Tbe  said  supel- 
latendeDt  shall  bave  power  to  refuse  admla- 
«ion  to  aav  company,  corporalioo.  or  assoda- 
tbm  applying  to  be  permitted  to  transact  the 
buainesa  ot  Insuraiice  in  Ibis  Stale  from  any 
other  State  or  countrr  wherever  the  capital 
aiock  Bhall  be  impalraa,  and  also  wbeuerei  in 
fail  judgment  such  refusal  to  admit  shall  beat 
promote  Ibe  Interests  of  the  people  of  this 
State."  In  tbe  138th  section  of  article  33  of 
our  Code  of  Public  General  Laws  the  follow- 
ing proviso  is  pot:  "Provided,  that  when  by 
Uie  laws  of  any  other  Biate  any  depodt  of 
money  or  securities  ia  required,  or  taxes,  flnea, 
or  p^iallles,  or  otber  obligations  or  [)i^)hibl- 
(iona  are  tmpoted  upon  Insarance  companiea 
Incorporated  or  orgaDtzed  under  the  laws  of 
tbli  State,  and  trauaacUng  buslnesa  in  such 
other  State,  or  upon  the  agents  ot  such  Insnr- 
anca  eomptitie*,  greater  than  those  required 
ox  impoaea  by  the  lawa  of  this  State,  so  long 
u  aocti  laws  ccotlnue  in  force  the  same  taiee, 
fliiea,  peniltfea,  kud  depoetta,  obligations,  and 
prohlbllioDB  ihill  be  imposed  upon  all  ngenta 
or  Inmrance  commnfea  ot  snch  State  doiog 
bnsineaa  in  tbia  State,  instead  of  those  pre- 
«crtbed  bf  the  lawi  of  (his  State."  The  Inaur- 
wioe  oommlHloDer  of  thti  State,  regarding 
this  proTidon  of  our  Statute  as  aubetitutiug 
tbe  New  York  Statute  for  nnr  Statute  when- 
ever the  New  York  law  differed  from  ours, 
and  introduced  other  and  greater  "obligations 
•nd  ptohlbltlona"  aa  affecSog  Maryland  oom- 
mniea  deaiiing  to  proeecule  ousloeaa  in  New 
York  State,  and  being  Informed  that  a  Hary- 
land  compMiy  ot  like  cbarscter  with  tbe  ap- 
pellee bad  been  excluded  from  New  York,  and 
refused  license  to  do  bodiKsg  in  that  State, 
deemed  it  hii  duty  to  refuse  license  to  the  ap- 
pellee to  do  business  in  this  Stale.  To  teal  tbe 
-correclneM  of  bis  view  of  tbe  law  and  conduct 
in  [he  premises  this  proceeding  was  instituted 
-and  a  pro  forma  order  for  masdainus  waa 
granted,  from  which  tbfa  appeal  waa  taken. 

Tbe  appellee  contends  that  the  Statute  of 
Maryland  doeanot  give  our  insurance  commis- 
sioner any  discretion  whatever,  as  the  New 
York  law  does,  in  express  terms,  give  to  its 
commiseioner  or  superintendent  of  insurance; 
and  tbat,  therefore,  when  the  appellee  had  ten- 
dered full  compliance  with  all  tlie  provisions 
of  our  Statute  which  secllon  134  of  article  28  of 
the  Code  enumerates,  it  was  tbe  imperative 
duty  of  tbe  Ineurance  commissioner  to  grant 
a  license;  and  thai  his  refusal  waa  witbont  war- 
rant of  law.  The  argument  Is  that,  as  tbe 
Statute  says  that  Uceiue  shall  not  be  granted 
1SL.R.A. 


"unless  it  be  fully  organized  and  poesessed  of 
the  amount  of  capital  reoniied  of  similar  com- 
panies formed  under  tbe  laws  of  this  State,  or 
until  tbe  following  conditions  bave  been  com- 
plied with,"  then,  when  it  is  properly  oncau- 
(zed,  and  has  proper  amount  of  cafntal,  and  has 
complied  with  the  conditions  mentioned  In  iba 
Statute, — as  was  admitted  was  the  case  as  re- 
spects the  appellee, — there  waa  no  altematiTS 
to  tbe  commisBfoner,  and  he  must  issue  tbe  li- 
cense. Tbe  appellant  controverts  this  position, 
and  InsiBts  tbat,  while  a  discretion  in  the  mat 
ter  is  not  conferred  on  the  commissioner  in  ex- 
press language,  as  is  done  by  the  New  York 
Btatnle  to  its  superintendent  of  InsursoDe,  yet 
our  Statute  is  a  strictly  retaliatory  one;  and 
when  the  New  York  Statute  imposes  an  "obli- 
gation or  a  prohibition"  not  found  In  ours, 
that  obligation  and  prohibition  must  be  treated 
as  If  found  In  so  many  words  In  our  Statute, 
and  it  la  to  be  enforced  accordinglv.  In  otber 
wOTds,  tbe  contention  of  tbe  appellant  Is  that, 


control  the  action  of  our  oommiaaloner  of  in- 
surance.    Tbis,  we  think,  is  tbe  correct  view, 
and  justifies  the  rommlsaloner  in  refusing  li- 
cense to  tbe  appellee. 
We  cannot  agree  to  the  view,  pieaaed  with 


company  from  New  York  State  by  tbe  refusal 
on  the  part  of  the  New  York  eupetinlendent 
to  allow  it  license^  was  not  a  "prohibition"  by 
the  law  of  New  York,  within  tbe  meaning  ot 
our  Slalnte.  Tbe  law  of  New  York  vests  such 
absolute  discretion  In  ita  superintendent  of  In- 
surance that  tt  Is  within  bts  power  to  exclude 
every  Maryland  company  tron  working  In 
New  York  State,  if  In  hia  judgment  It  waa  not 
to  the  Interest  of  the  New  York  people  to  have 
companies  of  other  Slates  lo  compete  with  in- 
surance companiea  ot  that  State.  Now,  It  la 
perfectly  clear  that  our  law-makers  never  de- 
signed that  our  statute  should  be  so  interpreted 
as  to  allow  New  York  companiea  to  have  ac- 
cess to  our  State  outhe  same  terms  as  our  own, 
while  ours  cannot  be  allowed  In  New  York 
State.  According  to  the  view  of  the  appellee, 
tiiat  very  condition  of  things  might  have  ex- 
isted by  the  action  of  the  New  York  superin- 
tendent, and  yet  it  would  not  bave  existed  by 
the  law  of  New  Tork.  Clearly  that  cannot  be 
a  sound  view  which  might  lead  to  such  remilL 
Tbe  Maryland  company  has  been  shut  out  of 
New  Tork.  How  has  that  been  effected!  By 
the  unappealable  determination  of  tbe  New 
York  ofBcer  not  lo  grant  it  a  license.  By  what 
authority  has  that  ofQcer  so  concluslverr  shut 
the  door  upon  a  Maryland  compsnyT  By  the 
law  of  New  York,  giving  him  tbe  discretion 
and  power  of  prohibiting  tbat  company  from 
entering  the  State  of  New  York  to  doinsnr- 
ance  business  there.  Ills  the  law  tbat  enabled 
the  superintendent  to  prohibit,  and  that  Is  re- 
sponsible tor  tbe  prohibition;  and  the  prohibi- 
tion must  be  referred  to  and  charged  to  the 
superior  autiiorily,— the  law  ot  New  York. 
It  will  not  do  lo  say,  Iheiefore,  tbat  the  law  ot 
New  York  does  not  prohibit.  By  Ita  express 
provisions,  in  certain  contingencies,  exclusion 
{which  Is  prohibition  most  effectual)  Is  allowed; 
and  supposing  that  contlngeney  as  ailalng,  tba 
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Ctft  or  KioBiit>ia>  t.  Dcih.it. 
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«aperintendont  has  ncludcd  tbe  Harjlniid 
«omiMi)f  from  Kew  fork;  m>  tbM  II  ii  probib- 
ited  DOW,  uDder  peoslUes,  from  ftllamptiDg  to 
work  time.  The  facu  ibDi*  It  to  bare  bem  a 
wUlfnl  azclniloB  of  tlie  Uarylaod  oompany 
-from  Naw  Tork.  Oalj  two  coDilderatlotis  are 
mentioDed  In  tha  law  giving  tbe  laperlotend- 
«nt  his  power  to  refoae  Hceuae,  Ooe  la  wbere 
then  li  Impairment  of  tbe  value  of  tbe  itock  of 
tbe  oompany  aeeUng  liceoie,  and  tbe  other. 


aa  tbe  Naw  Tork  companv  In  paid-up  oapltal, 

111*  tafe  m  '  . 

«ral  dbectiom  is  whteb  It  look  rUki.    It  la  ap- 


£led' 


iDt,  tbierefore,  tbat  do  JDidfjiDg 
'  for  problUtliig  It  ttom  eTOndtiDg  Ita  f unc- 
uniia  in  tbe  Btaie  of  Hew  York,  and  It  waa 
well  Juadfled  In  aaUng  the  oommlaaloner  Id 

thla  State  to  pnt  Into  force  tbe  reti" '  - 

tare  of  our  law;  aod  there  would 


eaMdal  fltoeta  enfoiclDK „ , 

peilee,  wboae  bnrineM  u  lo  aapeciallT  along 
tbe  aame  line  and  0aae  aa  tbe  American  Caa- 


oidtT  InauraDce  A  ^etmr)^  OompaDf. 

Tbe  role  for  the  ooDatntctlon  of  attUntee  b 
that  atatotea  ate  to  be  "tead  aooordlng  to  the 
aatnral  aod  obvlont  hnpmt  of  their  lanfoase;" 
And  no  oonatTDctlott  oof^t  to  be  made  sgunat 
the  expreia  letter  of  tbe  ttatnle,  for  DOtbing 
«an  10  eipreae  tbe  meaiitDg  of  tbe  makeia  aa 
thetr  own  direct  wtndi.  Bedgw.BtaL&CoDit 
Law,  960.  The  aame  author,  in  the  aanke  ooo- 
nection,  aaja  tbat  wotda  are  to  be  taken  In  their 
ordloaiT  aeiue,  unleta  audi  a  ooDstructlon 
wonld  be  obvicHiah  repngDaDt  to  the  intention 
of  Itt  framen.  Toe  ODjMt  and  tatent  of  a  nal- 
ate  la  always  to  be  regarded;  and,  of  oourae, 
Its  language  U  to  be  nnderatood  and  conittaed 
M  fnrtbeiuig  the  object  contemplated  by  tbe 
maken.  A  forced  couaiructloa  "for  the  pnr- 
(XMe  of  extending  or  llmltlnBtbelr  operation" 
muat  not  be  raaorted  to  The  object  of  our 
Statute  ia  palpable.  Tbe  design  was  to  put  In- 
aurance  companiM  coming  from  other  Statei 
Into  tbe  aame  position  as  cure  would  be  In  tbe 
State  whence  they  came.  They  were  lo  be  ad- 
mllted  on  tbe  nme  terms,  and  none  other  than 
«nra  wonld  be  there.    Companies  coming  from 


othet  Statet  were  Intended  to  tare  no  better 
tban  oura  would  on  golog  to  their  State.  Any 
obligation  or '  ■prohlbittoD"  aflectlng  Maryland 
companlea  in  other  Statea  was  to  opentle  here 
on  companlet  coming  here  from  thence.  With 
such  an  object  In  view,  aa  very  manifeBlly  ex- 
lUed,  the  "problblUon"  can  have  but  one  ref' 
erence  and  meaning,  and  11  would  be  forcing 
It  from  Its  natural  and  obvious  meautng  Id  tbe 
Statute  to  auppoae,  because  It  is  used  together 
with  tbe  language,  "depoalt  of  money  or  secur- 
ities, lazeL  nuea,  or  penalties,  or  oUier  obllgs- 
ttoDa,"  and  "or  prohltdtlonB"  mtitt  have  some 
reference  to  tbe  subject  of  money  depoaita  or 
taxes.  After  enumerating  alt  tbe  other  tbinga 
that  mlgbt  be  demanded  to  be  done,  it  wtnda 
up  with  "prohibitions,"  meaning  thereby 
plainly  what  the  word  mtana  iu  its  moat  nat- 


Staie,  thelia  were  to  be  prohibited  here.  The 
law  was  iulended  to  he  one  of  strict  rcdproc- 
Ity.  "ProhlWtion"  means,  according  to  lexl- 
cograpbera,  "forbidding  to  do;"  "an  Ichibl- 
tton;  "an  Inleidlotton.''  When,  therefore, 
tha  snparintendeot  refused  Uoense  to  tbe  Hory- 
land  company.  It  was  inataDtly  forbidden  to 
attempt  totranaactbarinesafntheStatotrfNew 
Tork.  That  such  leftislatton  aa  that  of  tbii 
Blate  which  we  have  been  called  on  Mconatme 
la  legltimato  and  constitutional  Is  fully  eatab- 
llsbed  by  authority;  buL  as  that  has  not  been 
quealloned,  and  the  whoLs  argument  baa  rested 
<»  Uie  construction  of  tbe  langnage  of  the  stal- 
utea  of  tbe  two  Statea,  we  need  not  dU  author- 
ity in  support  of  tbe  law.  Tbe  enforcement  of 
the  law  to  a  fair  and  Just  way,  aa  we  have  con- 
Btnied  lt,aDditBanthorl^totheoommlssioner, 
canuot  operate  Mejudidally  to  the  people  pro- 
moting competition.  'Competition  is  always  in 
the  Interest  of  the  maaaai,  ud  a  Judldona  offi- 
cer will  never  unneceaaarllT  do  what  will  pre- 
vent It;  bat  action  such  as  he  has  taken  in  tbla 
caae  will  tend  to  secure  Just  treatment  from 
other  UUtea.  If  thia  Harvland  company  waa 
impaired  In  credit,  and  had  for  that  leaaon 
been  refused  license  In  New  Tork  State,  Its  pro- 


feature  of  our  law,  unleai  It  was  against  some 
company  from  that  State  in  like  unsound  oon- 
dlUon. 

Being  of  opinion  that  the  mandamus  againat 
tbe  appellant  should  not  have  been  orderMl,  tA« 
ordered  granting  it  mutt  b«  rntned,  and  the 
petition  therefor  must  be  dismissed. 

Petition  for  rehearing  overruled. 


INDIANA  SUPREME  COURT. 
UFl'Y  OF  RICHHOND,  Appt.,  I    as*  «^tolUm»»l>la^ 

Chailea  E.  DUDLET.  I 


oouDcll  the  riBhl 

4iBei«tlon.  aod  at  In 
at  aor  tlnie, 


I     to  (rant  or  refuse  . 
I    luoii  oils  aocoTding  to  its 
Ofitlon  to  revoke  sur'-  ~  - 
r-  I     vtthout  ltz]n>  anr  n 
■o^— VHnMpo]  oriinanra,  unwrruUtutfomil  and  i  hlblts  another,  wbo  has  an  equal  riffht,  from  ^'ir 
wML  Bulntf  luoh  buslDGSBk  ia  unoonstdtutlonal.    C  ••  ••• 

An  orOtoanoa  whloh  pumfta  one  penon  to  canr    Const.  L.  U3-UT. 
«Mi  an  ooaaiiatlDn  wltUn  mualolpal  Umlta.  and  pro- '    Aii  ordlnanoe  prohibiting  a 
UL.R.A. 
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IKDURA  SnTBEKfl  COUBV. 


(September  IT.  VOU 

APPEAL  t^  pUintlB  Itom  a  Judgment  of 
the  Circuit  Court  of  Wayne  County  in 
favor  of  defeadnnt  in  an  action  brought  to  re- 
cover a  peuBliv  for  the  violatioo  of  a  oitv  ordl- 
naoce  forbiddiag  the  keeplna;  within  too  citv 
limiU  of  laTKB  quantities  oifuflammable  (du 
without  permissioD.     Affirmed. 

A.  decisioQ  was  reachea  and  an  opinion  band- 
ed down  tn  this  case  on  January  18,  18dl,  re- 
Tendnz  Ihe  judgment  of  the  lower  court.  A. 
reh^iring  was  subsequently  granted  and  con- 
clusion announced  by  the  opinion  giren  here- 
with was  then  reached. 

The  facia  suffideotly  appear  In  the  former 
opinion  as  reported  In  lO  L.  R.  A.  187,  and  in 
the  opinion  given  herewith, 

Metwi.  A.  C.  Undmath  and  Fox  Jk  Rob- 
bina  for  appellant. 

Meatrt.  Burck«n>l  A  Rape,  for  appel- 
lee: 


lawful  property,  must,  In  onier  to  be  valid, 
specify  the  rules  and  conditions  to  be  observed 
In  such  conduct  or  budness,  or  the  uae  of  such 
property;  aud  must  admit  of  the  ezeictse  of 
the  privilege  by  all  citizens  alike,  who  will 
comply  with  such  rules  and  conditions^  and 
must  not  admit  of  theexerciseof  any  arbitrary 
discrimlDaiioD,  by  the  muuidpal  auihoriiiea, 
aa  between  citizens  who  will  so  comply. 

Tick  Wo  V.  Hopkini,  118  U.  8.  356,  BO  L. 
ed.  220;  BaUimoTB  v.  Badedet.  40  Md.  317;  Rt 
FraiM,  a  WesL  Rep.  140,  63  UJch.  306;  An- 
derton  v.  WeUington,  40  Kan.  17a;  C/tieoffo  ». 
Trotter  {lU.)  Jan.  23,  1881;  Naeton  v.  Belger, 
8  New  Eng.  Rep.  722,  14S  Mass.  508;  Dillon, 
Mun.  Corp.  gg  820-833;  Bartlltt  v.  An*  Or- 
Uani.  34  Fed.  Rep.  663;  BiUt  v.  Goilen,  8  L, 
R.  A,  261.  117  Ind.  336;  Orafftg  y.  BvthvilU, 
0  West  Bep.  868,  107  Ind.  503,  500;  Clark  v. 
South  head,  86  Ind.  376;  BaiimgartnerT,  Hatty, 
100  Ind.  S7e. 

BUU«r,  J.,  delivered  the  opinion   of  the 

court: 
This  was  an  action  brought  before  the  may- 


lee  for  the  Tiolation  of  a  city  ordioanoe  r^o- 
lailng  the  atoring  and  keeptng  of  petroleunb 
and  other  inflamroahle  oils  vrt£in  the  corpor- 
ate limits.  Judgment  was  rendered  agsuut 
the  appellee  before  the  major,  and  the  cause 
appealed  to  the  Wayne  (^rcuit  Court.  In 
that  court  demurren  were  anslalDed  to  ih» 
several  paraKKphs  of  complaint,  and  Judg- 
ment on  the  demurrer  rendered  a^nst  the  ap- 
pellant. The  only  question  before  us  ia  aa  to 
the  validity  of  the  ordinance.  The  sectiona 
of  the  ordinance  to  which  the  objections  are- 
made  are  as  follows:  "Section  1.  Be  itoi^ 
dalned  by  the  common  council  of  the  City  of 
Richmond  that  it  shall  be  unlawful  for  any 
person  to  keep  or  atore  any  petroleum,  naptha, 
benzine,  gasoline,  coal  oil,  or  any  inflammable- 
or  explosive  oils,  within  the  corporste  limit* 
of  the  City  of  Richmond,  in  quantiltea  greater 
than  five  barrela  at  a  time,  except  aa  herein- 
after provided.  Bee  3.  Any  person  deslrlDg 
to  keep  or  store  any  of  the  oils  or  product* 
mentioned  in  the  flrat  section  of  this  ordinance 
within  the  corporate  limits  of  the  City,  In 
quantities  greater  than  five  barrels  at  a  time- 
shall  present  a  written  petition  to  the  (wmmon 
council,  at  a  regular  meeting  tbereof,  aettin; 
forth  an  exact  description  of  the  location, 
premises,  and  buildings  on  and  In  which  it  is- 
proposed  to  keep  and  store  such  oils  and  prod- 
ucts, and  the  manner  and  kind  of  vessels  hi 
which  the  same  are  to  be  kept,  the  kind  of 
oils,  and  the  purpose  for  which  they  are  to  be 
kept.  Sec.  £  Upon  the  presentailaa  of  the- 
petition,  aa  provided  in  aeciion  two  of  this  or- 
dinance, the  common  council  may,  if  the  lo- 
cation and  buildings  described  in  said  petition, 
and  (be  purpose  and  keeping  of  such  oils  and 
products,  are  deemed  euilable  and  proper,  and 
that  the  person  presenting  such  petition  is  k. 
proper  person,  grant  audi  permission  to  the- 
person  presenting  such  petition,  to  keep  and 
store  such  oils  and  products  on  the  premises, 
and  in  Ihe  manner  set  forth  In  the  petition,  or 
in  the  manner  which  the  council  may  direct, 
in  quancitles  greater  than  five  barrela  at  a 
time,  which  permisaion  so  granted  may  be  re- 
voked at  any  lime  at  the  option  of  the  council; 
and  the  rights  and  privilegea  lo  be  exercised 
by  the  person  receiving  sucb  permission  shall 


oomlnK  a  visitor  to  anr  rambling  plaoe  wjtbln  cer- 
tain prescribed  limits  In  a  cltr  >s  not  a  violation  o( 
n.  8.  Const,  14tli  Amend„BltbouKh  those Umltgare 
geoeraU;  designatfld  and  knoim  as  the"Chlnesa 
quarter."    Be  Ah  Kit,  IS  Vad.  Bep.  TVO. 

A  oltr  ordinance  which  discriminates  aaaJnst 
Chinese  jiriaoners  Id  the  degree  at  punishment  for 
oltenaea  committed  wltbln  the  municipal  Jurladlo- 
UoD  sa  that  awarded  to  other  aLen*  is  void.  Ah 
Eow  V.  Nunao,  S  Bawy.  US. 

A  munioipai  onUnance  prohlblUnK  the  kceploB 
ofcoWB  Within  tae  olt;  limits  without  a  permit, 
but  wbloh  tails  to  regulate  or  control  the  cltf 
oauncu  as  to  grantlnir  Cbe  permission,  is  not  gen- 
eral In  Eu  operetloD  among  the  olaaa,  and  la  void. 
State  y.  Mahner,  46  La.  Ann.  — :  State  v.  Delaney, 
48  la.  Ann. — .  See  First  Municipality  o(  New  Or- 
ieani  v.  Blireeu,  a  La.  Aon.  «B8.      • 

An  "elKht-hoiir"  oltr  ordinance  which  attempla 
to  prevent  certain  parties  trom  employing  others 
in  a  lawf  ul  busincHi  Is  unconstitutional  and  void. 
Ba  Eubaoh,  a  L.  B.  A.  ISJ.  ee  CaL  in. 

A  munJclpBl  oidluanoe  mawng  i(  onlawfu]  to 
18  L.  R,  A. 


engage  In  laundry  bualnaa  wlUiout  oonsent  of  the- 
board  ot  supervlson.  except  tlie  buslnees  be  located 
In  a  building  of  brick  or  atone,  confsis  a  naked, 
arbitrary  power  upon  the  boaid.  and  Is  unconstl- 
Tutlonal.  YlckWo.  V,  HopUni.  lltl  D,  B.8Ea,1»L. 
ed.  iSO. 

Any  attempt  to  dlaortmlnate,  aa  t^ards  licenaM- 
cr  lloense  tees,  twtween  a  resident  and  a  nonreeU 
dent.  Is  a  violation  at  article  4, 1  X,  U.  B.  Oonat. 
Ward  V.  Uaryland,  TV  C.  S.  If  Wall.  41S.  20  L.  ed. 
*U;  Dillon.  Hun.  Corp.  400;  blmraU  v.  Covington 
(Ky.)  Sept.  aO,  1880;  Daniel  v,  Richmond,  78  Ky.  Mft. 
Braceville  v.  Dolierty.  90  IlL  App.  SiS;  Bi  White, 
48  Fed.  Rep.  SIS;  American  Fenllizer  Co.  v.  Board. 
of  Afcrlcullure.  48Fed.  BeD-AO>;Fnobelmer  v.Lon- 
IsvlUe,  81  Ky.  80«;  State  v.  Braoco.  IDS  M.  C  840;  Hm- 
mons  Hardware  Co.  v.  MoQuire,  SB  la.  Ann.  S4fc. 
Asher  V.  Texas,  128  0.  B.  lit,  W  L.  ed.  8E8:  State  v. 
North.  «T  Mo.  404. 

Scope  tuid  etreot  of  municipal  ordinanoee.  Bea- 
nots  to  Fsth  V.  Towa  drove  A  Ik  P.  (Ho.)  U  Ik  B> 
A.  78. 
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not  be  awlffnable  or  Innsferable  by  tbe  penon 
recedrlng  lie  same  to  aoy  other  penon  alrect- 
Ij  or  lodirectly,  and  any  attempt  so  to  do  shall 
M  deemed  a  revocatioD  of  all  righti  and  prir- 
Uejies  on  tht  part  of  the  person  makiog  the  at- 
tempt." Two  obiecUonB  are  urg«d  sfalnat 
tbe  Talidfty  of  tbia  ordlDance:  (1)  That  it 
glvet  to  tbe  canndl  the  power  toarbltrarily 
diacrimfDHie  between  citlzena  by  giving  tbe 
permiadon  to  lome  and  wlthholdiiig  It  fronl 
othen  ander  fimllar  condition*;  and  twcause 
It  apedfies  no  terms  or  conditiona  to  be  ob- 
aerred  in  the  keeping  or  itoring  of  aucb  oils 
whlcb  could  be  complied  with  by  sU  citizens 
alike,  (2)  Tbat  tbe  ordinance  la  unreasonable, 
and  is  an  ondue  restraint  upon  lawful  trade 
a<id  bnsinees. 

Tbe  subject  covered  by  tbe  ordinaoce  in 
queatlon  ia  clearly  witbln  the  police  power 
conferred  liy  the  charter  upon  Ibe  mnntdpal- 
tty.  Bection  8160,  Rev.  Btat.  1881,  provides 
t^t  the  common  conncil  of  a  dty  aball  have 
power  ro  make  by-laws  and  ordinances  not  in- 
consisient  with  the  lawa  of  the  State,  and 
necessary  to  carry  out  ihe  objects  of  tbe  corpo- 
ration. The  danger  to  be  apprehended  from 
the  storlnff  of  Urge  quantities  of  inflaniinable 
or  pxplosive  aubetonces  in  large  quaotltiea 
within  tbe  limits  of  a  cltv  to  life  and  property 
Is  SD  great  as  to  invite  leglsiatlye  control  of 
tbe  same  by  the  diy  government.  The  prin- 
cipal quMlion  in  this  case  ts  whetbnor  not 
tbe  ordinance  in  queslton  Is  a  valid  exerdie 
of  that  power.  It  wUI  I>e  obaerved  that  this 
ordinance  does  not  ^rtabliah  any  general  rule 
for  tbe  storage  of  substances  proposed  to  be 
regulated;  but  It  reaerves  to  itself,  at  regular 
meetlngi,  the  rijht  to  grant  or  refuse  permte- 
*lon  to  keep  and  store  such  oils,  depeodent 
upoD  whether  It  at  such  time  deems  the  loca- 
tion and  buildings  suitable  for  encb  purpose 
«nd    ibe   penon  presentlDg    the   petitii 


_t  any  time,  at  the  option  of  the  crmocil. 
Language  betier  calculated  to  enable  tbe  com- 
mon council  to  arbitrarily  control  the  business. 
without  any  flied  or  known  rules,  cannot  well 
be  imagined.  The  business  of  keepini:;,  stor- 
ing, nnd  dealing  In  such  oUs  Is  a  lefdHmate 
business,  and  every  dtlzcn  has  an  fnhereDt 
right  to  eogage  In  tbe  businesa  upon  equal 
terma  with  any  other  citizen. 

In  tbe  case  of  ift'Ui  v.  Got/ien,  117  Ind.  S31. 
S  L.  R.  A.  301,  an  ordinance  of  the  dty  re- 
qulriog  a  license  for  osrrytni  on  the  businesa 
of  roller  skating,  aod  providing  that  such  1i' 
«enae  should  be  Isaued  upon  the  payment  into 
the  city  treasury  of  such  sum  of  money  "as 
the  mayor  or  common  council  shall  determine 
in  each  particular  case,"  was  held  invalid;  the 
objection  being  that  a  discretion  was  lodged  its 
the  mavor  or  common  council  la  filing  the 
fee  to  De  charged.  In  the  oplolon  this  lan- 
^lage  is  quoted  with  approval  from  Horr  & 
Bemis  on  Muulcipal  Police  Ordinances:  "Tbe 
ordinance  itself  should  specify  everv  condition 
of  the  license,  and  the  officer  ihoulii  be  merely 
intrusted  with  tbe  duty  of  issuinclicensea." 

In  Tick  Wo  v.  Bopkint,  118  U.  8.  866,  80 
L.  ed.  320,  an  ordinance  of  the  City  of  San 
Francisco,  prohlbiiing  the  carrying  on  of  laun- 
dries without  a  permit  from  ttie  txiord  of  sup- 
llIU  R.A. 


erriaors,  except  lo  bnildlnn  constmcted  <d 
stooe,  was  held  Invalid.  The  court  says;  "It 
does  not  prescrilM  a  rule  and  conditions  for  tbe 
regulation  of  tbe  use  of  property  for  laundry 
purpoeea,  to  which  all  aimilu-ly  situated  may 
conftnm.  It  allows,  with  restriction,  the  use 
for  such  purposes  of  buildlnga  of  brick  or 
stone;  but  as  to  wooden  tniildlDgs,— cooatitut* 
ing  nearly  an  tlKMe  in  previous  use, — it  dlvidea 
the  ownen  or  occuFders  bto  two  claases,  not 
havini;  respect  to  Uieir  personal  diaracter  and 
qualificatious  for  the  business,  nor  the  sltua- 
llon  and  nature  and  adaptation  of  the  build- 
ings themselves,  but  merely  by  an  arbitrary 
line,  on  one  side  of  which  are  those  who  ar« 
permitted  to  pursue  their  industry  by  the  mera 
will  and  consent  of  the  sapervlson,  and  on  the 
other  those  from  whom  that  consent  Is  with- 
held at  Iheirmere  willaDd  pleasure.  And  both 
classes  arealike  only  In  this;  that  they  are  ten- 
ants at  will,  under  tbe  supervisors,  of  tbett 
means  of  living." 

laBaltimonv.  Badalct,  A%  JiA.  317.  an  or- 
dinance of  tbe  City  of  ^Itlmore  prohibiting  - 
the  use  of  steam  whistles  without  tbe  permit 
'  "i  invalid.  Theobtectlon 
.   .  that  it  permitted  Dim  to 

exercise  his  own  discretion  In  revoking  a  per- 
mit, without  general  rulea  to  guide  or  control 
bis  action. 

In  BartM  v.  Neia  OrUan;  21  Fed.  Rep. 
S04,  an  ordinance  was  held  Invalid  which  made 
it  unlawful  to  maintain  a  slaughter  house, 
"except  permiSBlon  be  granted  by  the  couocll 
of  the  City  of  Hew  Orleans." 

In  State  r.  Mahnrr  (La.)  9  8o,  Rep,  480.  an 
ordinance  of  the  City  of  New  Orleanj  forbid- 
ding the  keeping  of  dairies  within  certain 
limits,  eicept  by  tbe  permission  of  the  dty 
council,  was  held  to  be  null  and  void. 

In  Nactcn  v.  Belser,  148  Mssa.  5B8.  8  New 
Enp.  Rep.  722,  an  ordinance  which  permitted 
the  board  of  aldermen  to  exercise  a  discretion 
In  granting  or  refusing  a  permit  for  the  erec- 
tion of  buildings  within  a  flre-dlstrict  was  held 
Invalid. 

Ordinances,  apparently  aimed  at  the  "Salva- 
tion Army."  prohibiting  marching  through 
the  public  streets  without  first  obtaining  ^e 
consent  of  the  mayor  or  common  coundl, 
or  some  other  specmed  officer,  not  containing 
regulations  operatiog  uniformly  on  all  proces- 
sions, have  been  held  Invalid  In  Bt  Frazee,  OS 
Mich.  896,  6  West  Rep.  140;  Anderxm  v. 
Wetiinatm,  40  Kan.  178;  Chitago  v.  TTotter, 
(HI.)  M  N.  E.  Rep.  859. 

It  seems  from  the  foregoing  autboritiea  to 
be  well  established  that  municipal  ordinances 
pladng  restrictions  upon  lawful  conduct  or 
tbe  lawful  use  of  property  most.  In  order  to 
be  valid,  specify  tbe  rules  and  conditions  to 
be  oliserved  in  such  conduct  or  business;  and 
must  admit  of  the  exercise  of  the  pririlege  of 
all  citizens  alike  who  will  comply  with  such 
rules  and  coDditions;  and  must  not  admit  of 
the  exerclae,  or  of  an  opportunity  for  the  exer- 
cise, of  any  arbitrary  discnm [nation  by  the 
municipal  authorities  between  dtizeos  who 
will  so  comply.  We  are  of  the  opinion  that 
the  ordinance  under  consideration  is  objec- 
tionable for  tbe  reasons  indicated.  Havii^ 
arrived  at  a  conclusion  tbat  will  necessarily 
not  only  dispose  of  the  case,  but  Invalldalfi  the 


tW  ComccnooT  Bunmu  Oonw  of 

ordlnaOce,  wt  deem  It  nnoeceMaiy  lo   paMl  wemuitpremmatliatthemiiiilefpalaathoriile* 
upon  the  other  ohjectlon  to  its  vdidlly.    The   will,  in  tlieir  wisdom,  eoacts proper  kiidrau- 
ordinance,  io  Ita  present  form,  cannot  Im  en-   enable  ordinance, 
fofced;  and.  If  another  one  ihould  be  enacted,  [     Jvdgmtnt  nfflrmed. ' 


CONiraCTICUT  SUPREME  COURT  OP  ERRORS. 


PARIST  STEEL   CO. 
CITT  OP  BRIDGEPORT. 


ripMrian  owner  b^  a  dtf  wfaleb  In  oo- 
tebllaUac  Iwrbor  llaea  »pproi>riaA«« 

a  portion  ofUie  land  ItIds  bMir««n  bl 


ebartor  wbtota  gtrtm  iHiwar  to  ettablltb  nioh  llnea 
but  praaervea  to  landowner*  tbe  aame  il^ts  that 
they  hBTS  under  the  aBCtlODOtthe  diaiter  pro- 
vldiDc  toe  the  opening  of  hUchwara,  where  the 
latter  aeotlon  makes  f uU  provMnn  for  emnpenaa- 
tlon  for  whaterer  damage  a  landowner  tnar  aBl- 


it  of  Iwrborllaaa  br 
M,  etty  undor  p€>wer  oonftevod  br  **• 

eluurter  win  notprecludettfKKn  altering  them 
br  the  aubaeguent  eataMMiment  of  new  onee,  ai 
proper  oocaalon  may  require,  without  turUiar 
leslalatlTe  anthorl^,  and  tlie  lecal  diaoonttnu- 
anoe  of  the  old  lines  will  be  aooompllitied  br  the 
lecal  eatabHahnieDt  of  new  onea  without  anj 


8.  nndar  »  ehartar  prowlaton  tbat  hmir- 
IxvUnea  aatebUahedbr  avt^mafbe 
l^d  oitt  aod  deelKnaiad  by  a  oommittee  ap- 
pointed by  the  dty  oouaoll  for  ibat  porpoae.  no 
tegal  layout  can  be  made  by  tbe  adoptJonby  the 
oouncD  of  a  mere  recommendation  by  the  oom- 
mittee of  the  Boceptanoe  of  a  leeolutlon  prevl- 
oofly  paaaed  by  the  oounell  to  the  eSeot  that  the 
UiMalMlald  out. 

4.  Althonch  tba  prosoupUon  la  tli»t  the 
eetaMlehment  of  hnrbor  line*  Im  fbr  a 
pnbUe  nee  In  tbe  lotertst  of  navigation,  yet  If 
ua  record  ahowi  that  their  pnrpoae  waa  to  pre- 
vent a  new  bridge  from  bring  marred  by  the 


Hunldpal  ooiporatlont  have  no  Inhnwnt 
powers  reapecting  wharrea  and  docks;  all  their 
power*  tcepecting  them  must  be  derived  from 
like  Leglalature. 

JfttrpAy  r.  Mimigmiurf,  11  All.  S66;  DOIon^ 
Hnn.  Corp.  ]at  ed.  g  74;  Jtiehoit  v.  Bridgeport, 
2S  Conn^  808;  TIedeman,  Pol.  Powen,  p.  S78. 

The  common  council  having  onoe  exbanated 


ilarieh^ 
nlbortt; 


Affrieulturai  B.  B.  Ga.  1  Allen,  810; 
B.  R.  Co.  V.  Ctitlral  B,  a>.  81  N.  J.  L.  SOS; 
Ledgt  V.  PMIadOjMa,  W.  AB.  R.O0.B  Phlla. 
8U;  AtJriium  v.  Marietta  A  a  B.  Co.  lb  Ohio 
St.  21;  Hills,  Em.  Dom.  ^  S6. 

Tbflrigbt  of  eminent  domain,  even  when  fall 
compensation  is  given,  can  be  exercised  onlf 
foi  public  purpoaea. 

BedKW.  Stat,  ft  Const.  Law.  478;  Dillon, 
Hun.  Corp.  %  4S;  Egft'^atoD,  Damaftes,  p.  SSSL 

If  then  be  no  public  necetaity  there  li  no 
public  Tight, 

SFanons,  Cont.  p.  HB;  Beehman  v.  Baratogo 
tl  A  £- On.  8  Psige,  40, 8  L.  ed.  SO;  WMtBittr 
Bridge  Co.  v.  Disc,  47  TJ.  B.  8  How.  607,  U  L. 
ed.  OSS;  BoOon  Water  Power  Co.  v,  Boeton  A 
W.R.Co.^  Pick.  898;  Tate*  v.  JKItmute, 
77  U.  8. 10  Wall.  487,  19  L.  ed.  984;  Swff  v. 
Toledo.  86  Fad.  Rep.  804;  Tiedeman,  FoL  F&w- 


m 


879. 


nof  St' 


ID  either  side  of  and  tx 


uected  wiOi  lii,  the  ptoceedlims  wiu  be  held  void. 
(Hanlh  »,  180.1 

RESERVATION  by  the  Superior  Conrt  for 
Fairfleld  Countv  for  tbe  opininn  of  tbe 
Supreme  Court  of  Errota  of  an  appL'ul  from 
the  action  of  the  common  council  of  Bridge 
port  in  establishing  harbor  lines  and  assmsing 
damages  therefor.     Judgment  for  appeUaat  cut- 

Tbe  facts  are  fu1lj  stated  in  the  opinion. 
Meaert.    Horrla   W.    Se^moai       *     " 

»ra.  for 

B  has  given  power  to 


'he  plalnllir  la  owner  in  fee  of  cettatn  real 
cstaie  coneiating  of  upland,  and  la  a  riparian' 
owner  of  tbe  mud-Sats,  adjacent  thereto.  For 
taking  our  mud-flats  and  depiivine  us  at  cer- 
rnlu  glalea  of  the  tide  of  aeceea  to  tbe  channel, 
we  claim  we  are  clearly  and  legally  entiUed  lo 
substantial  damages. 

fUmatie  v.  Freadl,  35  Conn.  846;  T^oeJcirood 
V.  Nea  York  A  S.  B.  B.  Vo.  VI  Conn.  8S7; 
Ntw  Baven  8.  Go.  v.  Sargtnt.  SO  Conn.  IQS; 
Enfield  Toll  Bridge  Co.  v.  Harford  Alf.H.B. 
Co.  17  Conn.  40;  Tate*  v.  MUuxiukee,  T7  U.  S. 
in  Wall.  497,  19  L.  ed.  964;  WAtr  -r.BlaU 
Harbor  Comrt.  85  U.  B.  18  Wall.  65.  81  L.  ed. 
801;  Murray  v.  Sharp,  1  Bosw.  630;  Oould. 
Waters,  §  149:  Anedl,  WateTCOurees,  p.  642; 
Hills,  Em.  Dom.  879;  Wadmxrrth  v.  TiUofon. 
15  Conn.  866;  Myert  v.  8t.  Louie,  83  Ho.  867. 

Tbe  sounder  and  better  rule  is  that  riparian 
owners  upon  waters  tbe  bed  of  which  belongs 
to  the  public,  have  valuable  rlght& 

Lewis,  Em.  Dom.  g  76. 

These  riparian  righta  are  property  and  can- 


NOTB.— Tbe  ezbaoRlTe  and  dlaorlmlnatlDg  briefs  [  to  tba  naU*  to  Caae  v.  Loftoa,  B  L,  B.  A.  Wfa  Hlllcr 
of  Uie  respective  oonnoll  leave  nothing  to  be  sup.    v.  Hendenhall  (Ulnn.)  a  L.  R.  J         *" 
piled  In  the  way  of  annotation.    On  the  queatlon    UatOeld  (Waab.)  U  L.  B.  A.  (ML 
ot  llttora)  rlahta,  the  praottOoner  la  alao  rafened  | 
18  U  R.  A, 


y  Google 


isn. 


FAJUir  Stkml  Ca  ▼.  Onr  o 


not  be  taken  amj  without  p^log  Just  com- 
peuMUlon, 

Union  Dfpot  8tnd  R.  A  Tnatf.  Oo.  t. 
Brunueick,  SI  HIdd.  3>T;  JSrMMM  t.  Bt.  Paul 
A  8.  CM.  a.  as  HlDD.  114;  Dtlaptaint  t. 
CAiE<VO  aif.  W.R  0».iS  Wlo.  914;  2«<>n  t. 


denet  St«aM Engine  Oo.  v.  ProtidenM  AS,  3.8. 
Cb.  12  a  L  848;  Chapman  t.  OMcoA  A  M.  R. 
Co.  88  Wl*.  eaS;  Ciement  v.  aurrw.  48  N.  H. 
fiOB;  TaU  CoUeg*  t.  Aim  Baven,  G7  Codd.  I. 

A  IraDcblw  u  property,  tod  nhen  tbe  pub- 
tic  DeccscitlM  require  It,  It  mxf  be  t&ken  tor 
public  puipoKi  on  maUiig  luitable  compeDM- 
tioD. 

Biehmeni,  F.  A  P.  R.  Cc.  t.  Louita  R.  Oo. 
U  n.  B.  18  How.  68,  14  L.  ed.  60;  WtU  Biver 
Bi-idgt  Oo.  r.  Dix,  47  U.  B.  6  How.  584.  12  L. 
ed.  540:  OnAj/  t.  Hanattr.  86  N.  H.  4M:  Fan 
JMwn  T.  S»«  York,  17  Fed.  Rep.  819;  WOer 
T.  BtaUBarUir  Oomrt.  Bfi  U.  8.  IB  Well.  67,  21 
L.  ed.  798;  Bamet  *.  Keokuk,  U  U.  B.  8M.  24 
L.  ed.  224;  Lyon  r.  fUhmonaet't  Cb.  L.  R.  1 
App.  CsB.  06S,  85  L.  T.  N.  S.  669. 

Tbeie  bu  been  do  layout  of  the  propoeed 
huboT  Hue  "in  quesUoDDy  any  committee  In 
accordance  wltb  tbe  cbarter  of  tbe  City," 

Ortgorg  t.  Bri^mort,  62  Good.  4S. 

Mtttr*.  John  J.  PImImi  and  Qeorye  W. 
Wbeelar.  for  Appellee; 

Tbe  barbor  line  eslabllebed  lo  1B86  waa  die- 
continued  by  tbe  establlahtnent  of  anotber  har- 
bor Une  In  1889. 

Com.  T.  Botton  A  A.  B.  Ca.  ISO  Masa.  178; 
BnxA  T.  Horton,  68  CW.  CM;  Hark  t.  Glad- 
vM,  «  WU.  177;  Com.  t.  WaOorwiah.  8  Han. 
406;  Com.  v.  Cambri^.  7  Moaa.  158;  Boalqi 
T.  ratter,  8  Allen,  %{-,BliM  T.  Detrfleld.  18 
Pick.  102;  Johnmn  t.  Wyman,  9  Otiy,  1B6; 
.HoSort  T.  AymeuM,  100  Ha«a.  ISO;  Dillon, 
Mud.  Corp.  4th  ed.  g  666,  note  1;  Boieen  t. 
Bnyder.  88  Ind.  803;  Patton  t.  Creineeii,  120 
£1.  149;  Elliott,  Roadi  &  Streets,  p.  661. 

The  eaiabliebiueDt  of  a  barbor  line  is  the  ex- 
erciee  of  leKialatiTe  power  and  la  a  continuing 

Kwer  which  neTcr  becomes  eibausted,  but 
ee  on  to  be  exercised  from  time  to  time  «a 
the  public  need  requires. 

Oomier  y.  Otorgetotm,  19  U.  S.  6  Wheat. 
693.  a  1..  ed.  889;  Peniiae  t.  Carter,  82  HIch. 
171;  2  Dillon,  Mun.  Corp.  4lh  ed.  S^  686,  780; 
Lewis,  Em,  Oom.  g  107;  Cooley,  Const.  LIm. 
206,  207;  Blllolt,  Boada  &  Hlreets,  p.  8S6;  Hon- 
&  B<^^mU,  Uun.  Pol.  Ord.  g  9;  FeUoaet  y.  New 
Baven,  44  Conn.  Z67;  Heaiey  v.  A'ea  Haven,  47 
Conn.  SIS;  Kokonio  t.  Mohan,  100  Ind.  244; 
JStrMeU  V.  Btirlington,  80  loira,  268;  Maq/  v. 
Indianapaiu,  IT  Ind.  269;  Smith  v.  Watrtino- 
toa,  61  U.  S.  20  How.  185.  IS  L.  ed.  S-'iB;  Me- 
Cormaek  v.  Poichin,  58  Mo.  88;  Be  Furman 
Street,  17  Wend.  668;  MethodUt  E^teopal 
Church  v.Wyondotte.  81  Kan.  724;  CalUnder 
T.  .Vin-aA,  1  Pick.  418;  Eant  v,  St.  Paul  R. 
Co.  22  Minu.  121;  £k*  Mointt  Ga»  Co.  v.  Dt» 
Moinee,  44  Iowa,  609;  Belles  v.  MUwaukee.  16 
'nis.SS;  JeUiff  y.  Ifeteark,  2  Cent.  Rep.  284, 
48  N.  J.  L.  108;  MeKeoitt  t.  Boboken,  4S  N. 
XL.  486. 

Tbe  coDTenlence  and  neccssltv  of  the  pro- 
posed improrement  are  implied  t>y  tbe  action 
of  the  common  conncll  in  mining  the  layout. 

Toiantendy.BotiU,  SO  Conn.  8. 
IS  L.  R  A. 


The  municipality  to  tbe  tadge  of  the  neoee.* 
dty  for  tbe  eslabllahment  of  a  barbor  line. 

DiUon,  Hun.  Corp.  g  «89' Jfoey  t.  Indian- 
<mtit^l  Ind.  MW;  AnbAv.  Wa^tngton,  61  U. 
aaOHow.  185,lSL.edL8S8;iMpAfT.£iian«. 
86  Ind.  91;  MeOodiit  Bpitoopal  OhvreA  t.  Wjf. 
andotU.  81  Ean.  724;  Waddea  v.  Sete  York,  » 
Barb.  96;  MeCormaek  *.  Patehin,  68  Uo.  88; 
Ihinham  i.  Hyde  Park,  76  Hi.  878;  Dei  Moinet. 
Oat  Co.  T.  Det  Moinet,  44  Iowa,  570;  Fellowe* 
T.  New  Baem,  44  Conn.  251;  Benley  r.  JVew 
Havm,  47  Conn.  814;  Park  Betfl  Soe.  t.  Bart- 
ford.  4,1  Cona  99. 

Tbe  legnlllT  of  tbe  establiahment  of  a  barbor 
line  cannot  be  tested  by  an  inquiry  Inio  the 
motive  impeUlDR  those  who  established  it. 

Frecfort  r.  ifarAi,  69  Pa.  269;  Park  Betft 
8oe.  T.  Hairfford,  47  Coau.  92;  Dillon,  Uun. 
Corp.  S  811:  Milium,  t.  &tarv,  15  Baib.  Slfli 
Mintn  Bank  o^  Dvbvque  t.  United  State*.  1 
G.  Greene,  668;  Cooley,  ConsU  Lim.  18B;  8lal» 
T.  Oineinttati  Oat  Light  A  C.  Co.  18  Ohio  Bt. 
802:  ilum  t.  Morrit  Oanai  A  Bkg.  Oo.  10  N. 
i.  Eq.  260. 

The  title  of  a  riparian  owner  termlnatei  at 
ordlnatT  liigb-warer  mark,  and  the  Btate  itth» 
owner  fn  fee  of  the  flats  between  high  and  low 
water  mark. 

Chapman  v.  KimbaO,  9  Conn.  41;  WeUet  t. 
Bailey,  4  New  Eng.  Rep.  841,  56  CoAd.  816; 
Btate  T.  Sargent,  46  Conn.  878;  Matherv.  Chap- 
man,  40  Conn.  886;  CAureA  ▼.  Meeker,  B4  Conn. 
428;  Simoni  v.  French,  25  Conn.  868;  NithoU 
T.  Ltmit,  15  Conn.  188;  Satt  Baven  r.  Beating- 
u<W,  7  Conn.  208.   . 

The  Commonwealth  baa  sovereign  dominion, 
Juiisdictlon,  and  ownership  over  the  seashore. 

The  Btate  by  virtue  of  such  sovereignty  es- 
tablishes harbor  lines  and  regulates  tbe  erection 
of  wharves  upon  the  shore  (State  v,  Sargent, 
45  Conn.  873;  Oam.  v.  Alger,  7  Cosh.  68;  Bngt 
V.  Peekham,  11  R.  I.  326);  appoinU  harbor 
masteia  (Vaniierbat  v.  Adam*.  7  Cow.  849); 
establishes  a  board  of  barlmr  commisslona* 
(Stale  V.  Sargent,  46  Conn.  860>;  Incorporateft 
a  company  lo  remove  obstructions  to  naviga- 
tion {HoUuter  v.  Union  Co.  9  Conn.  486);  reg. 
ulates  drawbridges  and  dams  (,New  Baven  A  S. 
B.  Toll  Bridm  Go.  v.  BunneB,  4  Conn.  54; 
Holaoke  W.  P.  Co.  v.  hyman,  83  U.  8.  IR 
Walt.  500,  21  L.  ed.  188);  controls  tbe  con- 
struction of  public  works  in  navigable  water*. 

Oovld  V.  Bvdtm  River  R.  Cl>.^  K.  Y.  582; 
Bnmey  v.  Kiokvk,  94  0.  B.  824, 24  L.  ed.  2S4; 
AtlM  V.  Siyrth  Wettern  U.  Paeket  Cb.  88  U.  & 
21  Wall.  894,  22  L.  ed.  630. 

All  thia  may  be  done  without  making  any 
compensation  to  the  riparian  owner  because 
the  State  owns  the  land  Itelow  blgh-waier 
mark,  while  the  riparian  owner  has  Uie  right 
to  reclaim  the  same  until  the  Slate  hue  other- 
wise decided.  Until  he  has  reclaimed  he  has. 
no  title,  no  property  to  be  taken,  hence  no 
compensation  lo  be  given. 

Pmniylvania  B.  Co.  v.  New  York  A  L.  3. 
S.  Co.  28  N.  J.  Eq.  IG9;  SltDtn*  v.  Palfreon  A 
N.  B.  Oo.  hi  N.  J.  L.  682:  Oovld  v.  Eudton 
River  B.  Co.  lupra;  Toralin  r.  Dubtigvt,  B.  A 
M.  B.  Oo.  82  Iowa,  100;  Ravenieood  v.  Flmt- 
ingi,  22  W.  Va.  S2;  Bamey  v.  Eeokak,  04  U. 
S.  885,  24  L.  ed.  227;  Langdon  v.  Sew  York, 
98  N.  T.  169;  Now  York  v.  Bart.  95  N.  T. 
407;  Martin  v.  ffBrien,  84  Mha,  87;  Wood  v. 
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COHHKCmOOT  SUPHMHB  COOBT  OF  BBBOBa. 


Fbultr,  so  EsD.  B83r  fiiiby  t.  Philadelphia, 
W.  A  B.  R.  Oo.  4  HaiT,  (Del,)  B8B;  Com.  r. 
Algn-,  7  Cusb.  SB;  Wood,  Nuisancea.  p.  628, 
note  t;  Statt  -r.  Barwnt,  45  Conn.  8S8:  Gerhard 
▼.  Beikmk  Biver  BHdm  Comrt.  2  New  Bog. 
Bep.  S19,  10  R.  I.  SS4i  Gould, Waien,  §  188. 

SeTaumr,  /.,  delivered  ttke  oplolon  of  tbe 

Tbe  flndlDft  of  facts  Btates  tliat  tbe  plalntltr 
b  the  owner  ia  fee  of  certain  real  estate  Id  tbe 
Oity  of  Bridgeport,  conslEtiiigof  uplaoda,  and, 
aa  a  riparian  owner,  of  the  mad  Sata  adjacent 
thereto,  on  the  east  side  of  Bridgeport  harbor. 
It  further  appears  that  In  Ihe  year  1B80  the 
common  council  of  tbe  City  legatlf  ilesienated 
and  establUhed  a  harbor  line  on  the  east  side 
of  the  Bridgeport  harbor,  nhich  line  raa  over 
the  mud  flata  of  tbe  plalDtiff  and  others,  and 
assessed  beneSts  and  damages  resulting  there- 
from to  the  respective  parties  Interested.  At 
that  lime,  and  for  many  years  before,  a  bridge 
existed  over  the  harbor,  -with  which  certain 
buildings  were  connected  along  the  sides  of 
tbe  east  end  thereof.  Id  pursuan<^  of  b  vote 
of  tlie  common  council  passed  December  5, 
1867,  tbe  OIW  proceeded  to  lay  out  a  Dew  bridge 
or  pabllc  hi^way  Id  snbstaDtiallf  the  same 
Ioc«tl<Hi  as  that  of  (he  bridge  above  mendoiMd, 
wblcb  new  bridge  was  completed  and  opened 
as  a  public  highway  about  December  8,  1888. 
At  the  time  tbe  Dew  bridge  was  completed  tbe 
bnildhigs  along  the  sides  of  the  east  end  there- 
of were  connected  with  it,  and  Btill  continue  to 
be  so  connected.  On  the  id  day  of  September, 
1S88,  the  board  of  public  works  made  the  fol- 
lowing report  to  the  common  council:  "  That 
in  their  judgment  it  would  be  wise,  before  the 
completion  of  tbe  said  new  lower  bridge,  to 
take  such  action  as  would  prevent  the  erection 
of  buildings  either  on  the  north  or  south  sides 
of  tbe  Iron  portion  ot  said  structure,  and 
necUng  therewith  on  either  side.  Such  ac- 
tion should  be  taken,  however,  in  accom- 
plisblng  tbis  purpose  as  will  result  In  the 
least   Injury  to  private  rights.      The    board 


matter  be  referred  lo  some  appropriate  com- 
mittee for  acIioQ."  This  report  nas  accepted, 
aod  referred  to  tbe  street  committee  by  the 
common  council.  On  the  lOlh  day  of  Decem- 
ber, 188S,  the  committee  on  streets  reported  to 
the  common  council  on  tbe  report  of  the  board 
of  public  works,  and  made  the  following 
Kcommenilatiou:  "  That  such  sction  be  taken 
as  will  result  in  preventing  the  erection  of 
buildings  on  either  the  north  or  south  aides  of 
the  iron  portion  of  the  newlowerbridge.  Tbe 
committee  fully  agree  with  said  board  that 
tbis  expensive  and  sightly  structure  should  not 
be  marrcii  by  placing  bu>ldlng«  on  either  side 
thereof;  and  they  further  report  that  1  bey  have 
consulted  the  city  attorney  in  reference  to  the 
subject,  and,  as  a  result  of  such  conference, 
have  come  to  tbe  conclusion  thKt  the  moat  de- 
sirable course  to  pursue,  in  order  to  accomplish 
the  object  desired,  woolri  be  to  establish  harbor 
lines  OD  both  sides  of  said  bridge."  Tbe  com- 
mittee recommended  the  adoption  of  ihe  fol- 
lowing resolution  t  "Kesolved.  that  the  com- 
»L.R.A. 


mlitee  on  harbor  ImprovemeDts  b  berebj  di- 
rected to  take  tnch  prellmloary  actkm  a*  will 
result  Id  the  establishment  of  bsrbor  lines  on 
both  aides  of  the  lower  or  Bridgeport  bridge, 
extending  from  tbe  present  harbor  Ilnea  at  the 
weMem  end  of  the  eastern  cansewav  of  said 
bridge,  westerly  to  the  draw  of  tdd  bridge." 
This  report  was  accepted  and  tbe  resolution 
adopted  by  the  common  counclL  On  the  7th 
day  of  January,  1889,  thecommlttee  on  harbor 
improvements  reported  on  tbe  report  of  the 
street  committee  relative  to  establishing  harbor 
Unea  on  both  sides  of  the  lower  bridge,  and 
recommended  tbe  adoption  of  the  foflowing 
resolution:  "  Resolved,  that  tbe  clerk  is  here- 
by directed  to  notify  owner*  of  property  and 
parties  in  Interest  to  appear  before  tbia  oom- 
mon  council  at  the  council  room,  on  Hondar 
evening,  January  21,  1889,  at  8.80  o'clock,  and 
be  hesid  Id  relation  to  tbe  ealabUahment  ot 
harbor  linea  on  the  east  side  of  Pequoouock 
River,  as  followa:  Beginning  at  a  point  In  the 
harbor  lines  as  already  establiahed,  at  tbe  old 
wall  or  point  of  rocks,  on  property  belongiog 
to  the  Farist  Steel  Company;  thence  nortii- 
easterly  in  Uie  direction  of  the  commoD  center 
of  Eoasutb  BtreotaDdthenew  bridge, S40 feet; 
and  thence  northerly  In  a  straight  Hne  to  a 
point  in  the  harbor  Hnis  aa  alreatfy  establiahed 
at  Howe's  dock,  at  the  foot  ot  Howe  Street, 
excepting  that  so  much  ot  said  line  as  may  lie 
upon  or  pass  over  the  eastern  approach  to  tbe 
new  lower  bridge  shall  remain  inoperative  and 
of  no  effect"  The  report  was  accepted  and 
the  resolutioD  adopted  by  the  common  counciL 
On  tbe  Slst  day  of  January,  1889,  the  board  ot 
aldermen  and  the  board  of  couucilmen  assem- 
bled in  joint  convention,  and  beatings  were 
had  relative  to  tbe  establishment  of  said  barlfor 
line.  On  the  4th  day  of  Febmary,  18l?9,  tbe 
committee  on  harbor  ImprovementB  reported 
to  the  common  council  relative  to  the  esiaUish- 
mentof  harbor  lines  on  tbe  eaatatde  ot  Pequnn- 
nock  River,  a  hearing  upon  which  wsa  bad  be- 
fore the  common  council  January  31,  1889. 
They  recommended  tbe  adoption  of  the  follow- 
ing resolution:  "Resolved,  that  harbor  lines 
be  and  are  hereby  ordered  laid  out  and  es- 
tablished on  tbe  east  side  ot  Pequonnock  Rivet, 
north  and  south  of  tbe  nen>  lower  bridge,  com- 
mencing at  the  old  wall  or  point  of  rocks  on 
properly  of  the  Fnrist  Steel  Company,  and  ex- 
tending noribeasterlv  In  tbe  direction  ot  tbe 
common  center  of  Kosnitb  Street,  940  feet; 
and  thence  northerly,  in  a  strslKht  line  to  % 
point  in  the  FBtablished  harbor  lines  at  Howe's 
dock,  at  the  foot  of  Howe  BtreeL  Resolved, 
that  Messrs.  John  McNeil,  Richard  B.  Cogs- 
well, and  Charles  R.  Brothwell  be  and  are 
herebv  appointed  a  committee,  whose  duty  It 
shall  be  to  make  pucb  layout  of  harbor  lines, 
and  report  lo  willing  their  doings  lo  tbe  com- 
mon council,  which  report  shall  embody  a  sur- 
vey and  paitlcular  description  of  said  lines." 
On  tbe  18lh  of  February,  18(^9,  tbe  committee 
reported,  recommending  the  adoption  of  tbe 
following  reso1u':jTi$:  "Resolved,  (bal  har- 
bor tines  or  dock  lines  be  and  are  hereby  es- 
tablished on  the  east  side  of  Pequonnock  River, 
In  accordance  with  a  map  thereof  herewith  sub- 
mitted, and  tbe  following  deseripllon  of  sn^■ 
vey:  B?.!^'"'''"!^  "'  *  point  lo  the  harbor  line, 
as  already  esiablisheil  at  tbe  old  wall  or  pnini 
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4f  locka  on  piopvtj  belongliig  to  tbe  Fulit 
Sted  Compan;;  ttaence  extendiag  oortlieiuter- 
Ir  In  the  dlrectioD  of  the  common  center  of 
EoeauUi  Street  tod  tbe  new  lower  bridge,  840 
feet;  and  tbenoe  noftberl^  to  ■  «nil(dtt  Une  to 
•  point  in  the  liarbor  line,  M  ainmij  estab- 
Udied,  at  Howe't  dock  al  tbe  foot  of  Howe 
li  of  UwUneaa 
jttern  approach 
uln  InopentlTe 
•nd  of  no  effect.    Sceolved,  tbat  the  mayor  ap- 

Klnt  appraiiwrB  to  eatimate  the  damsgea  and 
Deflti  resultiDKfTom  Um  foregoiog  liyont  of 
liarbor  Uiies."  Tbe  rttolntions  were  adopted 
and  Uie  major  tlierenpon  appointed  apprauers 
on  latd  lajout  wbo  proceeded  to  anew  oeoeflls 
«nd  damage*  tbereon,  and  on  Jul;  1,  lB8lt,  re- 
ported to  tbe  common  oonncU.  In  Ibelr  re- 
port tbej  did  estlmale,  ascertain,  and  deter- 
mine that  the  appellant  wH!  recelre  an  equal 
amount  of  datnam  and  beneflu  from  tbe  ca- 
tabllflbment  of  the  harbor  line.  On  tbe  lOtb 
of  July,  1889,  tbe  ciMnmon  connctl  accept- 
ed the  report,  wbereapon  tfala  appeal  was 
taken.  It  seemed  to  be  coocnled  on  tbe  ar- 
romeat  that  tbe  report  of  tbe  appraiieTS,  that 
tbe  appellant's  dama)res  and  beoeflls  are  eqnal 
to  each  other,  proceeoed  upon  tbe  theory  tbat 
be  is  entitled  to  no  damagea  on  account  of  the 
eatabUtbment  of  tbe  haroor  Unea.  Tbe  find- 
ing atates  tbat  a  tract  of  land  la  taken  br  tbe 
layout  of  the  proposed  harbor  linei,  moa  tbe 
appellant  It  deprived  of  the  nee,  bnieflt,  and 
worth  of  tbe  aame,  and  of  an  tbe  privileges  and 
franchiaea  connected  therewith,  wlthoat  oom- 
peneatlon. 

The  firat  question,  therefore,  which  we  iball 
consider  relates  to  the  goieral  right  of  tbe 
owner  of  lands  abutting  on  navigable  waters 
to  damaeea  for  the  leial  eatabllabment  of  a 
harbor  line  ov«r  the  abntthig  flata,  between 
high  and  low  water  maiki.  In  Connecticut 
tbe  pnbllc  la  the  owner  lu  fee  of  the  flats  ad- 
joining navtcable  waten  up  to  blgh-water 
mark,  sucb  title  being  Tested  In  tbe  public  for 
porpoaea  of  navigation  and  commerce^  Bimon* 
T,  FrmeA,  20  Conn.  840. 

The  owner  of  the  sdjolnloe  nplands  has  the 
azcluslTe  privil^e  of  wharfing  and  erecting 
stores  and  piers  orer  and  apon  such  soil,  and 
of  using  It  for  any  porpose  which  does  not  In- 
lerfaie  with  navigation,  and  It  may  be  coo- 
veyed  separtiely  from  tike  adlolnlni  njdands. 
Ovo"  it  be  has  ue  exctnaive  ni^t  of  acceea  to 
the  water,  the  right  to  accrettons,  and  general- 
ly to  reclamations.  Because  tbe  soil,  between 
high  and  tow  water  marks,  U  held  to  be  pitb- 
UaiJurU,  the  right  of  tbe  owner  of  tbe  adjoin- 
ing upland  in  it  i*  termed  a  "franchise."  But 
it  IS  none  the  less  a  well -recognized,  anbatan- 
tUl,  and  valuable  right.  It  constiiuie*,  as  Uie 
court  save  In  Simoju  v.  French,  tupra,'  speak- 
ing of  Uie  right  of  wharfage,  like  other  fran- 
chises, a  spedes  of  property,  which,  like  other 
proper^,  la  alienable  by  the  owner,  and  alien- 
able aa  well  before  tbe  right  has  been  exercised 
sa  it  would  be  after  a  wharf  had  been  actually 
«rected.  It  la  claimed  by  the  appellee  that, 
inasmuch  a*  the  fee  of  tbe  flats  lain  tbe  Slate, 
therefore  the  State  has  the  undoubted  ligb^ 

Sf  itself  (»  by  those  to  whom  it  delegates  the 
ght  to  take  and  use  them  for  any  public  pur- 
pose without  giving  compensation  ttieiefor,  so 
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long,  at  least,  aa  the  upland  proprietor  has  not 
appropriated  them  to  such  uses  as  he  legally 
There  are  cases  which  sustain  such  a 

L    On  the  contrary  there  are  cases  which 

hold  that  riparian  owners  upon  navlgabls 
watera  have  rights  appurtenant  to  their  estates 
of  which  they  cannot  be  deprived,  when  onca 
vested,  except  in  accordance  with  established 
law,  and  upon  due  compensatloo.  This,  saya 
Lewis,  InhlsrecentworkonEmineotDomalQ, 
after  reviewing  tbe  casea,  seems  the  better  and 
sounder  rule.  It  certainly  seems  more  In  hsr- 
mony  with  onr  Coonectlcat  dedslont  tbat  tha 
right  of  wharfage— perhaps  the  most  valuable 
franchise  attached  to  the  upland— la  aa  mncb 
the  subiect  of  sale  l^  the  owner  of  tbe  right 
before  It  has  been  exercised  aa  it  would  ba 
after. 

Tbe  common  coondl  of  Bridgeport,  in  es- 
taUishing  harbor  tiaes,  note  under  tne  delegat-' 
ed  powerof  (be  State.  If  the  State  might  take 
the  mud  flata  of  the  appellant  In  tbe  legal 
esUbUahmentof  harbor  unee,  withont  granting 
compensation  therefor,  on  the  ground  that  it: 
owns  them,  and  If  the  council,  repreKntlng 
the  power  ol  tbe  Slate,  might,  If  U  were  so 
■uthorlzed,  possess  tbe  nme  power,  yet  no- 
such  power  la  given  or  IntendMi.  Tbe  State 
has  a  right  to  give  compensation,  and  to  to-  ' 
quire  ibe  d^  to  do  so;  and  this  it  has  expreas- 
ly  done.  Section  88  of  the  d^  charter  pro- 
vides tbat  the  ominon  coandl  ahafi  have 
power  to  designate  and  establish  a  line  or  lines 
on  or  alone  atber  or  both  sides  of  Bridgeport 
harbor  or  Peqnonnodt  Rtver,  or  on  any  part 
thereof,  from  the  month  (tf  tbe  harbor  to  Bert' 
shire  mill;  and  In  designating  and  estebllsblng 
each  line  or  lines  for  tbe  pnrposes  aforesaid 
similar  proceedings  In  all  respects  in  relation 
thereto,  and  (n  relation  to  beaeflte  and  dam-, 
ages  therefor,  shall  be  had,  and  the  persona 
whose  land  or  mud  flats  are  thus  taken  and 
appropriated,  or  who  are  espedaUy  benefited 
or  damaged  thereby,  shall  have  the  tame 
rights,  and  be  subject  to  tbe  same  obligallona 
and  liabilities,  as  In  the  case  of  the  lay-out,  al- 
teration, or  enlargement  of  highways,  streets. 
public  walks,  etc.  In  aald  dtv.  Section  SS  of 
the  charter  provides  that,  beiore  the  common 
cOQDcil  shall  determine  to  layout,  alter,  extend, 
enlarge,  diacontinae,  or  exchange  any  higfiway. 


scribing  In  general  terma  such  proposed  lay- 
out or  alteratltKi,  and  specifying  a  time  and 
idaoe  when  and  where  all  persons  whose  land 
U  proposed  to  be  taken  therefor  may  appear 
and  be  heard  in  relation  thereto  by  tne  com- 
mon coundl  assembled  In  Joitit  convention  for 
such  beariDg;  at  which  time  and  place,  and  at 
any  meeting  adjourned  therefrom,  the  com- 
mon coundl  shall  bear  all  the  parties  In  interest 
wbo  may  appear  and  desire  to  be  beard  In 
relation  uiereto.  Section  SS  provldea  that  If, 
after  sucb  hearing,  the  common  coandl  shall 
resolve  to  lay  out,  alter,  extend,  enlarge,  dis- 
coniJnue  or  exchsnge  such  street,  highway, 
walk,  avenue,  park,  or  landing  place,  they 
^all  appoint  a  committee,  whose  duty  It  sbaU 
be  to  make  sucb  lav-out  or  alteration  and  re- 
port In  writing  their  doings  to  the  common 
council,  which  report  shall  embody  a  survey 
and  particular  description  of  sucb  atreet,  high- 
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case  mftj  be,  moc^tiiiig  or  resoltlDK  to  anjper- 
■on  or  panoD*  ttma  the  taklog  ^  bucIi  laud 
few  public  ate  or  from  cuch  lar-ont,  alterstion, 
etc.    8»{d  freehtriden  ihall  be  ewon),  aod  be- 


•nd  beoeflU  ihall  give  reaaonaUe  oodce  lo  . 
penoDi  intereited  of  the  time  end  piece  when 
■nd  where  they  ebBll  meet  for  that  pnr- 
poee.  Tbey  ihaD  meet  at  the  detignated  tune 
and  place,  and  at  each  other  times  and  places 
aa  tbey  ahall  adtonm  to  therefrom,  and  shall 
bear  ail  parHea  la  Intereat  who  ma;  apiiear; 
and  tfaer  shall  tbneupon  aacertaln  and  deier- 
mfne  what  peraon  or  personi  will  be  dam- 
aged by  Buch  taking  of  land  or  auch  lay- 
out or  alteratioD,  and  ihe  amoimt  thereof  orer 
and  above  any  damagea  they  may  receive 
therefrom;  also  who  will  raoelve  an  equal 
amount  of  damages  and  benefit*  therefrom. 


nast  general  meeting  and  published.  Upoi 
tbe  acceptanca  of  ibe  report  at  the  nest  meet- 
ing of  the  common  coandl  the  same  shall  be 
recorded,  and  the  common  council  shall  cauae 
a  notice  containing  the  names  of  the  persona 
uaeased,  with  the  amounts  of  their  respective 
assessments,  to  be  published,  as  in  the  section 
directed,  and  such  publlcatkm  shall  be  deemed 
lobe  legal  andsuffideot  notice  to  all  persons 
interested  in  the  assessments.  Sectloit  89  ^x>- 
Tides  that  upon  the  acceptance  of  the  report  of 
the  freeholders,  the  surrey  and  particular  de- 
Bcrlption  which  the  charter  requlriea  to  be  made 
<sectIon  SB)  shall  be  signed  by  the  mayor,  or,  in 
his  abaence,  by  the  president  of  the  board  of 
aldermen,  and  recorded  in  the  records  of  the 
boaid  of  aldermen.  Section  i2  provides  that 
any  party  who  shall  feel  aggrieved  br  any  act 
of  the  assessors  in  making  any  of  the  assess- 
ments of  beneflts  or  damages  snthorlzed  in  the 
chartei,  may  make  application  for  relief  to  the 
superior  court  or  court  of  common  pleas  in  and 
forFalrfleldOonnly,whlidi  court  may  confirm, 
annul,  or  modify  the  assessments,  or  make 
mich  order  in  the  premises  as  equity  may  re- 

Suire.  These  extracts  from  (he  charter  show 
lat  whatever  right  the  State  might  have  to 
take  the  property  of  the  appellant  In  the  flats 
between  nigh  aod  low  water  mark,  yet  It  has 
authorized  the  council  to  take  it  only  npon  the 
payment  of  Just  compensation  therefor;  and 
upon  this  appeal  the  appellant  has,  of  comm, 
a  right  to  be  heard  npon  the  question  of  dam- 
ages, if  the  other  proceedings  sfaouM  be  held 
to  be  regular,  so  tut  a  legal  assessment  can  be 
made.  But  the  appellant  not  only  claims  that 
the  BSKStment  gives  It  no  compensation  for  the 
taking  of  Its  property,  and  is  therefore  unjust 
and  Illegal,  but  ft  also  claims  that  Ihe  aaseas- 
ment  was  invalid,  because,  to  state  it  generally, 
there  has  been  no  legal  dtscoatinuaoce  of  tbe 
harbor  line  eelablisbed  In  IBSfi,  and  because 
the  action  of  the  common  council  in  the  mat- 
ter of  eslabllshing  the  bertxir  lines  in  question 
has  been  irregular  and  Uiegal,  so  that  no  law- 
ful lay-out  of  said  llneihaa  oeen  made,  and  no 
legal  asseatment  of  damages  and  benefits  has 
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besn  or  coaM  he  made  thereon.  The  reaaoaa 
are  art  forth  particutarty  in  tha  aroeal,  and 
are  baaed  upon  the  faots  staled  In  the  finding 
and  raservatlon.  We  see  no  good  reason  for 
holding  that  the  conndl,  having  hi  1880  eatau- 
Ushed  harbor  lines  on  the  east  side  of  the  har- 
bor, Is  theieby  precluded  from  altering  then 
by  the  sabsequenl  establishment  of  new  lines 
as  proper  occasion  may  iMulre,  witliont 
further  leslslatlre  authori^.  We  think,  also, 
that  the  bgat  eatabllshment  of  new  harbor 
Ibes  would  of  itself  be,  to  all  tatents  and  por- 
'  "       ilinnanca  of  the  old  llnei. 


We  come  now  to  the  qaestk«  whether  the 
harbor  lines  wen  Iqially  eatablMied  according 
to  the  ptovislont  of  the  duuter.  That  instru- 
ment, as  we  have  aeen  above,  provides  that,  Ib 
designating  and  eatahlldilng  Iw'bor  ilnea,  dm-, 
ilar  proceedings  in  all  napbctt  in  relation 
thereto,  and  In  relation  to  benefita  and  damages 
therefor,  aball  be  bad  as  in  the  case  of  the  lay- 
out, alteration,  or  enlargement  of  higbwaya, 
streets,  pubUo  walks,  etc.,  in  said  city.  Tliat 
is,  as  wUl  appear  by  reference  to  the  proper 
■octioo,  and  adapting  H  to  these  proceedinn, 
if  after  certain  preliminary  steps,  the  common 
council  shall  decide  to  deaignate  and  establish 
a  harbor  line,  they  shall  i^point  a  commitiee. 
whose  duty  It  shall  be  lo  make  anch  lay-out 
and  designation,  and  report  in  writing  their 
doings  to  the  common  conndl,  which  report 
shall  embody  a  sarvey  and  particular  dcaorip- 
tion  of  such  barbor  line.  By  reference  to  the 
finding  Incorporated  In  the  early  part  of  ihia 
oi^Dion  it  appears  precisely  what  was  done  in 
relation  lo  the  layout,  after  the  steps  prdimi-. 
naiT  to  the  appointment  of  tlie  committee  to 
makesadilay-oat  had  been  taken.  To  briefly 
summarize  It:  February  4,  1688,  the  commit- 
tee on  harbor  Improvementa  reported  resolu- 
tions, which  the  council  adopted,  and  by 
wbldi  a  committee  was  apptdnied  to  lay  oat 
the  harbor  lines,  and  report  their  doings  lo  tha 
council.  Febrnaij  16,  1888,  the  laat-named 
committee  repwled  and  recommended  neola- 
ilona  tor  adoptioo,  which  Ihe  council  adopted. 
Now  the  appellant  dalnu  that  it  appews  from 
an  examination  of  the  above  proceeding  in 
detail  that  there  haa  been  no  legal  lay-out  and 
esiaUlshmeni  of  said  harbor  Ilnea:  that  it  ap- 
pears, and  that  such  is  the  tact,  that  no  action 
whatever  was  taken  fay  the  committee  leapect- 
ing  Ihe  lay-out  and  establishment  of  hwbor 
lines,  except  lo  report  back  and  rec(»nmeiM) 
the  acceptance  of  the  resolution  in  sabatanoe 
pMsed  by  the  common  cooncil  February  4, 
1880;  that  the  committee  neither  laid  oat  itcr 
establlshed,  nor  doee  their  resolution  porporl 
to  lay  out  and  establish,  any  harbor  line,  but 
only  to  recommend  that  the  same  be  established 
by  the  oommon  coancU,  and  that  the  oommoo 


point,  among  others,  was  discussed  in  Ortgorjf 
V.  Bridgeport.  03  Conn.  40.  In  that  case  a  pe- 
tition for  widening  a  highway  was  referred  by 
the  common  council  lo  a  committee.  The 
committee  aubaequently  reported  as  follows: 
"The  committee  on  streets  and  sidewalks  beg 
leave  to  report  concerning  the  widening  of  the 
approach  to  the  lower  bridge,  and  recommend 
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the  adoptloD  of  tbe  followtDK  reaolations: 
IteBolTed,  Out  the  wtdenineoi  the  wesleni 
KpprcMcb  to  Ute  low«i  bridge  from  the  ^Mrat 


north  line  of  the  ttfeet  appiwcbbig  th 
DnKthetaaroor  seveD^f 
a  line  with  Om  pi 


exteixlln;  aloDK  the  taariM 


on  a  line  with  the  pieseot  whwf.  and  extend- 
ing from  the  wbut  weaterly  to  the  railroad, 
•ccordiDE  to  the  map  and  aarrer  thereof  made 
by  the  cu;  anrreTor,  and  anbmltted  lierewlth, 
be  accepted  and  apprared,  and  the  Mme  be 
and  become,  aftet  tM  final  eottlemeiitof  aaaees- 
meat^  a  part  of  tbo  highway  thereto.  Re- 
■olved,  that  the  msTor  appa^t  a  apedal  com- 
mittee of  three  }adldoni  and  didntereflted  f  re«. 
bolden  to  estimate  and  appralaetbe  beneflta  or 
daTnagea,  aa  tlie  caae  may  be,  nccndDg  or  re- 
Bultinz  to  any  petaoD  or  persona  from  aaid 
wtdeDbje/"  Upcn  tbiastateof  factathe  coort 
aaid:  ''Then  ia  nothing  hare  wblcfa  pnrports 
even  ibat  tbe  cwnmittee  had  laid  out  tbe 
widened  part  ot  the  atreet.  .  ,  .  Obviona- 
ly  tbe  report  it  nothing  mora  than  a  recom- 
mendation to  tbe  coancll  that  the  widcoine 
abonld  be  made  In  accordance  with  tbe  map  and 
aurrey  labmltted-  Again  theoourtaays:  "If 
what  vaa  done  October  Sd  [tbe  day  the  report 
wai  acMpted]  can  be  canatraed  aa  a  lay-out  of 
the  alteration  of  the  atreet,  tbe  lay-oat  was 
made  by  the  common  oonncll  alone,  contrary 
to  the  expreia  provialonB  of  the  diarter.  Tbe 
committee  simply  recommend  the  alteration 
described  to  the  common  oonndt  for  their  ac- 
ceptance and  appioral.  The  council  accepted 
and  ^iproved;  and  if ,  IiT  so  doinc,  the  utei^ 
ation  waa  laid  oat,  who  did  itT  T^  commit- 
tee, by  their  report  and  recommendation,  do 
not  pretend  to  have  done  It.  Tb^  deacrlbed 
the  alteretioa,  it  ia  true,  bat  this  waa  neceaHtry 
to  enable  the  common  coancll  lo  know  what 
alteration  ahoold  be  laid  oat.  ...  It  la 
~  ar.  If  there  waa  any  lay-oat  here,  that  it  waa 
ae  by  tbe  common  conndl,  and  not  by  the 


provement.  and  eooaeqnently  no  basis  for  tbe 
aaaeaament  cf  damagea  or  benefits  and  the  aa- 
aessment  waa  thereroie  Toid."  Hanifestlr,  If 
that  case  la  still  an  autboritr,  tliere  has  been 
no  legal  lay-oot  and  eatabliabmeat  of  the  har- 
bor line  In  dlspote. 

Il  ia  claimed,  however,  that  it  Is  overruled 
on  that  point  1^  Bou^  y.  Bridggmrt,  57  Conn. 
B90.  It  ia  troe  that  it  wonid  seem  from  tiie 
caae  aa  stated  in  the  oidnion  that  the  same 

SieatloD  oilgbt  have  been  made.  If  it  was, 
ere  la  DO  Intimation  that  it  waa  conddered 
and  decided,  and  no  sngecstlon  that  anything 
therein  contained  overrnled  tbe  point  so 
plfdtly  stated  in  the  former  case.  Instead  _ . 
overruling,  it  diatlngnlehed,  the  case  of  Gregory 
V.  9ridff^i>n  from  the  one  then  noder  con- 
sideration. The  flm  held  that,  under  the 
charter,  wblch  provides  that  it,  after  certain 
preliminary  proceedings,  the  counael  shall  re- 
solve to  lay  oot  a  street.  It  ebell  appoint  a  com- 
mittee to  make  such  lay-ont,  the  standing  com- 
mittee on  Btreela  and  sIdewalkB  was  not  of 
itself,  and  without  such  special  reference,  lacb 
a  committee  as  was  intended  by  the  charter. 
In  point  of  fact,  as  tbe  oidnlon  shows,  upon 
recdpt  of  tbe  petition  for  wldeDing  the  high- 
way, the  council  immediately  referred  it  lo 
the  standing  committee  on  streets  and  side- 
iSURA. 


walks.  That  committee  suheeqnenQyteported 
resolutions  that  the  common  coancll  shoald 
order  the  widening  to  be  made  according  to 
plana  wblch  it  sabtnltted.  The  rasolutiona 
were  adopted,  and  furnished  the  flrst  Indica- 
tion that  the  council  resolved  to  make  the  lay- 
out The  charter  waa  not  followed;  no  com- 
mittee was  appointed  to  make  the  lay-out  after 
the  covndl  had  resolved  that  it  sbonld  be 
~  9t  The  only  committee  which  acted  waa 
the  standing  one  on  atreeta  and  sidewalks,  to 
which  the  matter  was  referred  before  the  lay- 
out was  resolved  npon  by  the  coundL  Now, 
in  Bovgh  v.  BHdogport,  the  standing  committee 
on  streets  and  daewalki  was  also  appdnted  a 
committee  to  make  tbe  lay-out.  Bemng  upon 
tbe  Moeral  atatement  ot  the  ^llabna  m  Chrtgorfi 
V.  Bridatfort,  tt  ia  evident  that  tbe  claim  waa 
made  uat  mdi  a  reference  waa  contra^  to 
tbe  diarter.  Thereupon  the  court  dbtin- 
gnlshee  tbe  two  cases,  and  abows  that  wbera- 
aa,  in  the  former  case,  tbe  petidon  waa  r» 
feired  to  (lie  standing  committee  Immediately 
npon  Its  receipt,  not  to  make  a  lay-ont,  bat  to 
examine  and  report  what  ahould  be  done,  and 
DO  committee  was  appointed  to  make  the  lay- 
ont  after  the  coandl  had  reeolved  upon  It,  yet 
In  the  latter  caae  the  regular  itepa  In  this  be- 
half were  taken,  and,  though  the  lay-out  waa 
committed  to  tbeslandlng  committee  on  streets 
and  Bldewalka,i(  waa  aa  a  special  committee, 
appointed  after  the  councfl  had  reaolved  to 
make  the  lay-mU,  and  consequently  the  de- 
cision in  OrSfforyY,  Bridgeport  waa  vM  appli- 
cable. The  aecond  point  made  was  tbst  the 
committee  appointed  after  the  oonncll  had  re- 
aolved  noon  toe  lay-out  was  not  apoolnted  to 
lay  out  the  street,  but  to  procure  ana  report  to 
the  council  a  survey,  etc  This  the  court  eajs 
is  s  distinction  withont  a  difference,  and  that, 
taken  in  connecUon  with  Its  fellow  resolution 
ordering  the  exteasion.  It  Is  to  be  construed  as 
a  direction  to  the  committee  to  lay  out  the 
street,  aa  well  as  to  procnra  and  report  a  sor- 
yvy  of  It  No  other  point  which  was  In  any 
reapect  common  to  tbe  two  cases  was  discussed 
or  decided.  If  the  point  made  In  Ortgory  v. 
Bridgeport  and  In  the  case  at  bar  that  the 
council,  and  not  the  committee,  made  the  lav- 
out,  was  made,  the  law  respecttng  it,  as  laid 
down  in  the  former  case,  Was  not  in  terms 
overruled.  We  are  not  dlspoeed  to  overrule  it 
Ufa  evade  it  0Dder  the  charter  It  la  necee- 
sary,  and  upon  general  prinoiplea  it  la  expedi- 
ent, that  a  committee  ahould  make  tbe  lay-onL 
In  ateon,  at  least.  It  Is  not  a  mete  formal 
thing  which  anvbody  can  do  off-hand  npon 

Kper,  bnt  ahould  be  done  carefully,  and,  as 
r  as  poHSible,  with  a  view  to  tbe  convenience 
of  Individuals,  even  after  general  directions 
have  been  given  by  the  ooimclL 

One  other  point  demands  consideration.  It 
Is  claimed  that,  even  if  all  the  proceedings  were 
legal  In  form,  yet  there  is  a  fatal  abjection  to 
the  validity  of  the  assesamenl.  In  that  the  case 
Itself  dlBcloees  the  fact  that  tbe  harbor  lines 
were  esiabliabed  and  the  appellant's  land  con- 
demned In  order  that  the  new  bridge,  that  "ex- 
pensive and  sightly  structure,  sboold  not  be 
marred  by  pladng  buildings  on  either  dde 
thereof,"  and  not  for  any  legitimate  public  use 
whatever.  Tbe  appellant  says  that,  except 
for  public  uses,  piivato  property  casuot  be 


HnnranTA  ScpHcm  Coubt. 


takw  cren  apon  tbe  paymenl  of  Just  compen- 
Mtlon.  We  presume  ibat  no  oae  will  qoestion 
tbe  coTTectneis  of  thai  propodlion.  The  tak- 
ing of  piivale  property  In  ibe  lef^l  establish- 
meiit  of  harbor  linn  h  prima  fade  a  taking 
for  public  use.  Tbe  Legislature  so  conddeiM 
It  in  granUng  tiiecluTter  to  tbe  City  of  Bridge- 
pon,  and,  tboueb  tbat  fact  la  dot.  coucluatre, 
masmucb  as  it  ll  beld  almoet  universnlly  that 
wbeChera  particular  use  Is  public  or  not  within 
the  meanlog  of  tbe  OoDstilutioD  is  a  quesllou 
for  the  Judklaif,  still  there  can  be  no  qneatlon 
but  that  property  taken  in  the  legal  ealabUsh- 
ment  of  harbor  Unes  U  taken  for  public  iiN. 
But  tbe  right  to  esCabllah  harbor  line*,  and  to 
take  private  property  for  that  purpose,  must 
be  erercised  la  good  faith,  and  for  a  public  use 
naiurally  counected  with  their  establlsbineDt. 
Prtvale  property  cannot  be  taken  for  other 
than  public  uses  under  the  guise  of  taklDg  It 


for  public  use.  There  mav  be  dlfiSculty  in 
tutatj  cases  In  applying  tliu  rule,  as  where 
nothing  appears  in  Ibe  proceedings  of  tbe  pur- 


poae  for  wnich  the  lines  wen  establbbed,  and 
the  pwmmption  would  be  that  thtij  were  es- 
tablished in  the  interest  of  naTigstlon.  But 
when,  as  In  the  present  case,  all  the  proceed- 
ings declare  the  purpose  to  be  an  ulterior  one, 
which  no  one  would  claim  to  be  a  public  one 
within  tbe  meaning  of  Ae  Conititatton,  when 
this  purpoae  la  spread  upon  the  very  records 


ts  containing  tbe  an- 

_aeaament  committee 

B  should  be  shutting  our  eyes  to  tbe 


acted, ' 
real  sta 

to  be  taken  under  the  excuse  o 
Bminent  domain  In  a  case  where  no  public  use 
was  contemplated,  If  we  should  decide  in  ac- 
cordance with  the  appellee's  claim.  That 
would  commit  as  to  the  doctrine  that  we  an 
bound  by  tbe  fact  that  it  was  a  harbor  line 
that  was  established,  no  matter  for  what  pur- 
pose it  appears  lo  have  been  establisbed,  dot 
how  far  It  i*  removed  from  tbe  harbor.  V« 
canoot  accept  that  conclusion,  bnt  must 
bohl  that,  whereas  it  appears  from  tbe  recorda 
IhemselTee,  which  are  introduced  to  show  the 


for  the  purpose  of  preventing  a  new  bridge 
from  being  marred  at  the  building  ot  atnc- 
turea  connected  with  It  which  would  obeous 
it,  and  not  In  the  Intereats  of  navigation  or  anj 
other  public  nae,  prime  property  cannot  be 
taken  without  vMatlng  ocmstltntional  right*. 

It  is  unnecessary  to  ooDslder  the  oiber  qnea- 
llona  which  wen  diacuned.  Upon  those  at 
ready  consideted  tM  adtitt  tts  3np»rier  Oontri 
to  nndtrjv^fmmt  f9r  Ms  app^iaia,  annulling 
tbe  assrasment  appealed  from. 

The  other  Jud^  concnned. 


MiSNBSOTA  8UPHBME  CODKT. 


Homer  E.  WARDWELL.  Aipf., 


h«  bad  fttll   mputuBMr  to 


fttU   m 
irdeddig 


ilbwlai 


atFark 


bauU,  to  so  to  Owatonna,  and,  lAea  he  toM  tbe 
fare  ooUeot<w  when  be  was  Kolnn,  tbe  lattw  toU 
blatlie  fare  was  tUtr  cents,  wblohlw  paid.  lUs 
was  noie  than  tbe  ticket  fare,  but  six  cents  lees 
tban  tbe  bain  ftie.  Before  tbe  train  arrived  at 
Valoott,  the  lint  station  at  which  tbe  min  was 
to  stop,  the  colleotor  Informed  plalntlll  of  bis 
error  In  the  amount  of  tbe  fare,  and  required  bim 
to  par  the  ilz  oenta,  wMob  plalntUt  refused,  and 
tbe  colleotor  told  him  unless  be  paid  It  be  mosl 
leare  the  train.  On  arrival  at  Waloott,  wben 
tbe  train  atoppad,  tbe  plalnttfl  peiaietlnK  In  hie 
refoiBl.  tbe  oolleotor  put  him  oft,  and  then  re- 
tnmed  him  tbe  tECf  ceata.  Icaa  the  tare  from 
I^rlbault  to  WalootL  field,  that  the  oollectar, 
on  dlBonTerina  the  mlatake,  ml^t,  within  a  rea> 
•onable  time,  require  plalnCIS  to  pay  tbe  olber 

S.  Also  that,  MOtwlthrtaJnUng  hla  flnt 
refoaaJ.  the  plalntlir  miKbt,  at  any  time  befoie 
the  arrival  at  Waloott,  atlU  par  tbe  six  oents,  and 
aeoure  the  rlsbt  to  be  oarrled  to  Owatonna. 

8.   Alao  that  tJM  colloctor'a  retantloB  of 


•Headm 


abrQl 


[,  Ch.  J. 


Iverot  tbe  right  to  teqidie  pAvmaittf 
tne  ux  oenta.  QnalUjrtnc  Su  lourant  r.  Jlrtf 
IM«.  St.  ftwIA  P.  B.  do.  U  Unn. « (GO. ». 
I.  AIM  that  tbo  OoMpaar  bad  a  rMI 
to  be  paid  tbo  tero  frcaa  VaribanH  to  wa)> 
ootb  and  tbe  colleotor  mliAt  retain  It  out  ot  the 
llftroenti.  OvervqUogflit IiaaroiM t. Wrat We. 
8I>  And  A  P.  B.  Oo.  SHpro. 


tut  oft,  but  eould  put  blm  oO  onlfupoo  II 
tumliiB  to  him  the  flftr  oenta,  len  the  fare  \t 
Valcott,  and,  havlnff  put  him  oft  tntoie  dotnv  aa 
the  expulsion  w«*  wrongful. 


APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Steele  County  denying 
Hs  motioa  for  new  trial  of  an  action  biougU 
to  recover  damages  for  the  alleged  wroogrul 
expulsion  of  plaintlll  from  defendant's  train  In 
which  a  verdict  bad  been  returned  In  favor  of 
plalnlifl.     AffKtati. 

Tbe  facts  are  stated  In  the  opinion. 

Mr.  F.  W.  Boat  (Mr.  W.  H.  Narriia.  of 
counael).  for  appellant: 

Respondent  endeavoring  to  secure  from  tbo 


against  the  rules  of  the  carrier,  and  that  in  per- 
mlttfngic  the  collector  woold  be  disobedient  to 
hla  rules  and  instructions,  amounts  to  a  fraud 


Nora,— Election  of  paaaeDger  for  nonpayment  of  I  B.  Jt  9.  Co.  (La.  Ann.)  B  Ik  B.  A.  Ui! 
tare.  SiienotcatoUoKar  V.Ohio  Elver  B.Oo.(W.  Northern Ptio.B.Oo.(HlmU>L.It. A. 
Ta.)  S  I..  B.  A.  UK  MoGowen  V.  Morgan's  L.  *  T. ' 
1SL.R.  A. 


Coe>^lc 


Wasdwvll  t.  CmCABO,  Hilwi.oksh  &  St.  F.  R  Co 


on  tbe  part  of  the  recpoodent;  and  he  1b  not, 
b  such  case,  eatitled  to  a  vemeogei't  righte. 

Me  Veetw  v.  ».  Paul,  M.  A  M.  B.  Co.  AR 
MlDD.  a68. 

It  Is  a  reasoDable  regulation  which  probtblti 
personi  from  Irsrellng  npou  nllroads  irlthout 
purcbairiiif;  tickets  or  paying  fare,  and  a  person 
going  on  the  Toad  in  known  Tiolatton  ol  such 
a  rule,  and  bv  Inducinf^  tbe  conductor  to  vio- 
kie  ft,  is  not  lawfully  on  the  road, 

ToUdo.  W.AW.B.  Oo.  T.  BrookM,eim.  a4S. 

Being  unlawfully  upon  tbe  tralo  for  one  pur 
pose,  lie  WB8  ontawfuil;  there  for  all  purpoMfl, 
and  the  appellant  had  the  right  U>  expel  him 
at  any  lime  or  place,  provided  care  was  taken 
no'  lo  expose  blm  to  serious  inliuy  or  danger, 
II  T.  Northern  flw.  B.  Co.  U  Minn. 

no,na. 

.  ..vt  of  tbe  collector  tn  relaintDf:  a  porilnn 
of  iHeamount  paid  byiespondentas  hlsfare  to 
Owatonna,  was  no  waiver  oo  the  part  of  the 
ComptUH'. 

TivlUnger t.  Eait  Tmntrnt,  V.  AG.  R.  (h. 
11  Tenn.  588,  IS  Am.  &  Eng.  R.  R.  Cas.  4». 

The  collector  had  not  tbe  power  to  waive  tbe 
additional  ten  cents,  nor  bad  he  the  right  lo 
receive  anj  snm  less  than  that  Used  bv  tbe 
rules  and  regulations  of  tbe  compaoj.  Know- 
ing this,  the  respondent  was  guilty  of  fraud  in 
tendering  any  sum  less  than  fifty-six  cents,  or 
in  endeavoring  to  persnade  the  collector  to  ac- 
cept anything  less  than  this  amount 

Alabama  O.  8.  B.  Co.  v.  CarmUhatl,  9  L. 
K  A.  888,  M  Ala.  19. 

Tbe  collector  bad  tbe  right  to  retain  an 
amount  sufildent  lo  pay  the  respondent's  faro 
to  Walcott,  even  though  respondent  had  not  so 
consented. 

HcV'irthy  V.  Cbieago,  B.  I.   A  P.  &   Cb.  41 

Iow^48a. 

TUe  oampany  was  under  no  duty  lo  imme- 
diately, upon  respondenl'a  refusal  to  pay  fare, 
(top  toe  train  ana  expel  blm. 

Sam»m  V,  Pink,  48  Fed.  Rep.  798, 

Mettri.  Amoa  Cokw**'bU  ">■!  Bft wyer  A 
Elmwyer,  for  respoo^nt; 

Du  L^'irant  v.  Kirtt  Din.  8t.  ftiul  *  P.  .a 
Op.,  16  Minn.  46(G[L  28),  is  "on  all  fours"  vrith 
(be  case  tn  bund  sod  determines  every  question 
that  can  be  raised  here  against  the  appellant; 
and  unless  ibat  decision  Is  sqaarely  overruled 
the  Older  appealed  from  must  be  affirmed. 

CHUm&n,  Oh.  J.,  delivered  the  opinion 
of  the  oourt : 

The  plalntitr,  without  procuring  a  ticket, 
though  he  had  ful]  opportunity  to  do  so, 
boarded  a  passenger  train  of  defendant  at 
Faribault  to  go  to  Owstonna.  The  ticket 
fare  was  forty-six,  the  train  fare  flfty-sli, 
cents.  Soon  after  the  train  started  tbe  fare 
collector  came  to  plaintiff,  and  asked  him 
where  he  was  going,  and,  on  belug  told  to 
Owatonna,  said  the  fare  was  Any  cents, 
which  plaintiff  then  paid  him.  A  lew  min- 
utes after,  and  twfore  the  train  reached  Wal- 
cott, the  first  station  from  Faribault,  the 
collector  came  again  to  plaintilT,  and  told 
him  he  had  made  an  error  in  the  amount  of 
the  fare,  and  Insisted  tiiat  be  should  pay  the 
other  six  cents,  and,  on  plsintlff  refusing, 
told  him  unless  he  paid  it  be  would  put  him 
oir  tbe  train.    Plaintiff  still  refused,  and  on 

18  L.  a  A. 


the  arrival  of  the  train  at  Walcott,  plaintifl 
persisting  in  his  refusal,  the  collector  put 
ulm  off,  and,  after  be  was  off,  returned  to 
him  the  difference  between  tbe  Ufty  cents  and 
the  fare  frtmi  Fairbault  to  Walcott.  Asaum- 
ing  (what,  In  view  of  tbe  defendant's  regu- 
lations posted  np  In  Its  passenger  stations 
and  passenger  cars,  can  hardly  bia  assumed) 
that  the  (Millector  lud  authority  to  accept  for 
the  fare  any  leas  than  the  fifty -sii  cents  and 
waive  the  Oompany's  right  to  full  train  fare, 
tbe  receipt  by  the  collector,  through  mistake, 
for  the  lull  fai«,  of  lew  than  the  fare,  did 
not  araonut  to  incb  waiver.  The  collector 
bad  a  right,  on  discovering  tbe  mistake,  to 
require  the  plaintiff,  certainly  within  a 
reasonable  time,  ou  informing  him  of  tbe 
error,  to  pay  the  remainder  ot  tbe  train  fare, 
Just  as  auyone  on  discovering  a  mistake  in 
payment  may,  within  a  reasonable  time,  re- 
quire its  correction.  And  it  was  the  duty 
of  the  plaintiff,  on  being  Informed  of  ttte 
error,  to  pay  tbe  remainder  of  the  full  train 
fare,  as  demanded  by  the  collector.  Nor  was 
the  colle<Aor't  retention  of  the  money  paid 


the  train  was  an  open  one  (for  notwlthstaud' 
ing  his  previous  refusal,  the  plaintiff  might, 
until  the  arrival  at  Walcott,  where  the  train 
was  to  stop  without  regard  to  bis  matter, 
still  pay  and  secure  tbe  right  to  go  to  bis  in- 
tended destination),  such  waiver,  and  espe- 
cially as  the  collector  Insisted  on  payment  of 
full  train  fare,  and  informed  plaintiff  that 
he  must  pay  or  leave  the  train.  The  rule 
laid  down  in  Iht  Lav.ran»  v.  Fir*t  Div.  3t. 
Faui  *  P.  R.  Oo..  16  Minn.  4S  (Gil.  28)  to 
the  effect  that  when  a  passenger  tenders  in 
good  faith,  on  tbe  train,  tbe  ti(£et  fare  as  full 
fare  to  his  place  of  destination,  and  the  con- 
ductor takes  and  retains  It,  he  thereby  waives 
the  right  to  require  the  passenger  to  still  pay 
tbe  difference  between  the  ticket  and  train 
fare,  is  (assuming  the  conductor's  authority  to 
waive  It)  undoubtedly  correct  as  applied  to  a 
case  where,  from  the  cireurastances  attending 
the  tender,  receipt,  and  retention  ol  the  money, 
the  passenger  is  justified  in  tbe  belief  that 
it  was  accented  in  full  for  his  fare  to  the 
place  of  his' destination.  Thus,  If  the  con- 
ductor should  receive  and  retain  It  with- 
out demanding  more,  till  tbe  train  had 
passed  the  place  at  which  be  must  exercise 
~  ~  abandon  the  right  to  eject  tbe  passenger 
non-payment,  the  latter  would  have  tbe 

jht  to  assume  that  tbe  amount  paid  was 
satisfacWry.  But  it  cannot  correctly  be  ap- 
plied to  a  case  like  this.  It  would  be  equiv- 
alent to  the  proposition  that  the  collector 
waived  payment  while  Inaistlng  upon  it,  a 
proposition  contradicting  itself. 

To  determine  whether  be  would  pay  the 
difference  demanded,  or  persist  in  his  refusal 
and  leave  the  train,  the  plaintiff  had  until 
the  tmin  stopped  at  a  place  where  he  might 
be  put  off.  So  long  as  he  had  that  electii>n, 
the  collector  might  retain  the  amount  puld 
him  to  abide  it.  As  soon  as  it  was  made, 
to  wit,   when    plaintiff  finally  refused   at 


HUUHIFFI  BOPRBIIB  OOITBX. 


nim.  and  kIbo  elect  tbe  plaintiff.  Aa  pn- 
oedent  to  tbe  right  to  expel  bim  from  the 
tnin,  he  Bhould  have  retumad  to  plaintiff 
wbat  lie  wu  entitled  to  of  ths  monej,  and 
nntil  be  did  that  he  had  no  right  to  put  him 
off.  It  la  true  be  returned  ft  to  blm  Im- 
med lately  after  tiM  expulsion.  But  the 
wrong  b&d  then  already  been  committed,  and 


could  not  be  repaired  by  doing  what  ou^t 
to  have  been  done  before  the  expulsion.  We 
luTe  laid  the  collector  oueht  to  aa.^ 


the  fare  rightfully  demanded  of  him 
place  of  Intended  destination,  and  the  carrier 
pnta  him  off  at  a  proper  place,  because  of 
■ucb  refusal,  the  carrier  haa  a  right  to  be 
paid  the  proper  fare  for  carrying  bun  to  that 
p1ac«,  &nd  U>  retain  it  ont  of  any  money  tbe 
passenger  may  bare  paid  on  account  of  fare. 
Tbla  la  contrarr  to  what  was  decided  (the 
court  being  divided  upon  it)  in  tbe  Du 
Lnwwt*  Com.  The  reason*  given  for  the 
decision  In  that  case  were  that  the  passenger 
does  not  Intend  to  make  a  contract  to  be 
carried  to  the  place  abort  of  bla  intended 
destination,  where  be  Is  put  off,  and  that  the 
carrying  the  passenger  In  that  case  to  the 

Elace  where  he  waa  put  off  was  no  benefit, 
ut,  on  the  contrary,  a  detriment  to  Mm. 
When,  under  circumstances  that  Imply  a  le- 
qneat,  a  ralliokd  company  cairiei »  poawnger 


from  one  point  to  another,  it  la  no  ooocam  of 
the  company,  as  affecting  its  right  to  oompen- 
aatioQ.  that  it  li  <v  la  not  to  the  adntntage  of 
the  paieenger  to  be  carried  to  and  left  at  tbe 
latter  place,  and  It  is  therefore  immaterial. 
The  sole  question  fa.  Was  tbe  service  rendered 
at  the  requeat,  eipresa  or  Implied,  of  tha 
passenger!  When  one  voluntarily  entoi  a 
train  of  can,  and  expressly  requests  to  ba 
carried  to  a  particular  place,  but  refuses  to 
pay  tbe  rightful  fare  to  that  place,  so  that 
the  company  has  a  right  to  put  nlm  off  befon 
reaching  that  place,  a  lequeet  must  be  Im- 
plied to  be  carried  to  the  place  where  tlw 
company  may  rightfully  put  him  off.  Hia 
Intention  mnat  be  taken  to  be  to  ride  to  Um 
destinatlMi  expreeaed  by  blm,  if  tbe  compaur 
will  carry  him  lo  that  place,  without  bii 
paving  the  fare,  and.  It  It  will  not,  then  to 
ride  to  BUCh  place  where  the  company  him 
rightfully  put  bim  and  does  put  him  oIL 
That  In  such  case  he  may  be  carried  to  and 
left  at  auch  place  is  what  he  must  be  pre- 
sumed to  expect  and  Intend.  And  he  can 
have  no  right  to  expect  that  tbe  company 
will  put  htm  off,  tin  the  train  reachM  Ito 
flnt  regular  slopping  atatlm.  The  train 
need  not  stop  for  tbe  mere  purpose  of  putting 
blm  off.  The  facta  upon  which  we  bold  that 
the  expulsion  of  the  plalntlfl  from  tbe  train 
was  wrongful  were  established  at  the  trial, 
and  not  disputed,  so  that  he  was  entitled  to 
a  verdict.  Tbe  instructions  of  the  coart, 
assigned  as  error,  going  only  to  tbe  right  to  a 
verdict,  were  therefore,  if  erroneous,  barm- 
lees.  We  see  no  erroi  In  tbe  inatructlooa 
touching  the  meaaore  of  damagei. 


HIBSISSIPPI  SUPREME  COURT. 


R.  H.  BANES  tt  ok 


I.  A.  WTltt«nIlB««a  fbr  Bre  TWUVJof  ft 
ntliiAbIa  pbuitfttion  la  not  tormlnaitcd 

br  the  death  of  the  lo—oe  betcre  the  explntlon 
of  tIuittliiia.aD<l  his  admlolstratoc  will  be  liable 
lor  the  rent  tor  the  unei^iied  term. 

8.  R«lettlii9  fmU  ortKte  at  tlw  bMt 
prioa  obtatiiAbto  M  ft  third  pwwon. 
ftft«r  the  dofttta  oftb*  le— ob,  before  tbe 
eiplratlOD  of  the  teim,  with  ootloe  to  tbe  latter^ 
■dmliilatnitor,  who  has  abandoned  the 


that  be  wU  J  be  I 
premlBCB  will  be 
estate,  will  not 
□lislnal  lease,  nor  r 
hi)  llabllltj  ror  the : 


A  rants,  and  that  tt« 


APPEAL  by  defendant  from  a  decree  of  tbe 
Chancery  Court  for  Tunica  County  In 
favor  of  complHiniols  In  an  action  brought  to 
recover  rent.    Affirmed. 

Plaintiffs  leased  a  planution  to  K.  M.  Alcup, 
in  December,  1888,  for  tbe  term  of  five  years, 
and  in  tbe  following  October  the  leseee  died. 
His  administrator  abandoned  tbe  leased  premf- 
sea,  and  plaintiff  let  them  to  a  stranger  at  a 
less  tent  Iban  deceased  bad  agreed  to  pay,  and 


Kon.— Lcaw,  not  ttrminated  bv  death  of  Ishm. 

0poa  the  death  ol  a  tenant,  the  leue  vcets  Id  bla 
axeouMr  or  ad  sinistra  tor.  James  v.  Dean,  11  Tea. 
Jr.  Ml:  Doe  v.  Porter,  8  T.  B.  U. 

It  vests  loi  the  usual  purpoaea  to  which  testator's 
assets  are  applied,  and  the  legatee  has  no  rlabt 
Co  enter  without  the  ezeoutoi'l  special  nwnnt  1 
Wme.  BXIS.BO. 

Although  he  doea  not  enter  Into  posseesloe  of  the 
premlaea,  he  mar  be  sned  as  assignee  □!  the  leeae. 
tor  tbe  rents  subsequent  to  the  death  ot  the  Immii 
Wollaston  V.  Bakewell,  S  Uan.  k  Q.  VR. 
18L,&A. 


If  he  enterrupoD  the  demised  pramlsBi  hebe- 
eomee  penonallr  liebLe  tor  tbe  Boeniins  rent.  Hi^ 
wood  V.  Wbalof .  a  C.  B.  TU. 

Wbere  tbe  land  ;lelds  eome  proSt,  but  lea  than 
tbe  rent,  be  mar  tender  the  amount  of  siieh  proflt 
or  per  It  Into  oourt.  Patteo  v.  Beid.  B  L.  T,  N.  a, 
HL 

Bnt  bjr  asslgnlnr  the  tenn  he  mar  trae  hiiiwnir 
from  llabflltr  for  future  rent,  and  for  subeequeot 
brSBCbea  of  oovenant.  'Kirlor  v.  Bbnm,  1  Bos.  A  P. 
n.  Bee  CoUlDt  v.  Cniuoh.  IS  Q.  B.  ME,  Oiled  ■■ 
Wood.  Land.  &  T.  I  See,  Pl  ML 


AMLvr  T.  BABxa. 


tnnigbt  tlilB  scdOD  to  locorer  the  diffeKHce. 
Defwdant  claimed  that  the  leue  wu  teimi- 
iwted  bj  the  ktaee's  death;  that  it  wu  nan- 
«eled  1^  the  reletting  of  tbe  pntnlsw:  aod 
4led  a  cr(M>-bUI  alkgioK  tbe  iiwolTnicT  of  the 
leaaee'B  eMato,  and  aaking  that  plahiolb  pay 


betireea  thetr  pro  rata  sban  ol 


I,  accoidiDs  to  their  full  daliii,  and  the 

thevreiulzed  '         

Further  ncta 


smonot  thev 


d  from  the  relettbifc. 


Mr.  St.  John 

Where  a  contract  i»  executory,  and  the 
■adminlstraior  can  do  all  that  the  deceaKd 
■could  have  done,  it  may  be  enforced. 

Wood.  Land.  &  T.  §  866. 

Bat  where  the  death  of  a  partr  to  a  contract 
~    B8,  and  leavH 


pnli  a  stop  to  hia  bosliieae,  i 


I  leavH  no  legal 


1  the  least  Ion  to  the  eMate,  no  recorery 
«aii  be  bad  agalnat  tbe  admlnktrator. 

Terrinffton  r.  Oram*.  7  B.  I.  589,  M 
Dec  S80. 

Thla  was  an  ezecatory  contract,  and  tbe 
«diiiinIattstor  could  not  canr  it  out. 
.  Cbalmrn,  Probate  Itftr  &  Practice,  1$  281, 
-and  casea  cited. 

Hr.  Banks  look  ponsewdon,  and  this  was 
f»lms  fade  evidence  that  there  had  been  a 
xerocatloQ  of  the  contract. 

Bemri  T.  l^rhwu,  SO  H.  T.  4S8.  80  Am. 
Dec.  408;  Wi&ovm  ▼.  WiOoum.  48  Miss.  88j 
-Ebtrif  T.  Thrnna*.  S8  Miss.  5i4.  See  also 
Bammtartiur  t.  Baa»,  68  Ud.  Si. 

3Umr*.  PmAIbb  A  P«rer>  tor  appellees; 

It  moet  be  proved  that  lb«  Teasor  and  lessee 
vrntnally  agreed  to  a  lurieiider  of  tbe  term. 

Bedford  T.  Tm-Avim,  SO  N.  Y.  458.  86  Am. 
Dec.  402. 

The  surrender  of  demised  premises  by  s 
itmant  diuiog  the  term,  to  be  effectual,  must 
be  accepted  by  tbe  lessor. 

Auer  T.  Ftnmylvania,  99  Pa.  870,  44  Am. 
£ep.  114. 

Taking  poeseasion,  repairing,  advertisiDg  the 
4iou$e  for  rent,  are  all  acts  in  the  Intereat  and 
for  tbe  beaeflt  of  tbe  tenant,  and  do  not  di»- 
■charge  him  from  hla  covenant  to  pay  rent. 

BraickmaTm  T.  TmbOl,  80  Pa.  68. 

Where  acts  are  relied  upon  as  erlnclng  l_ 
■agieemeDt  lo  surrender,  they  should  be  such  as 
4n  not  easily  referable  to  a  different  moIlTe. 

ifortinT.  AMra4,63Iowa,846-349;  Thomiu 
r.  N^tim,  69  N.  T.  118;  NOim  t.  Thomtmn, 
-W Hinn.  608;  3 Taylor,  Land.  Al-^m. 

Whether  the  administrator  li  pereonalij  lia- 
ble where  he  eotera  after  tbe  death  of  the 
lessee,  and  how  he  may  exonerate  himself 
"from  that  liability,  have  been  inquired  into  in 
-nnmerous  caftea,  qnlte  a  number  of  which  are 
■cited  in  tbe  nott  to  Wood  on  Landlord  and 
Tenant,  g  866,  p.  660. 

It  has  been  held  that  the  administrator  may 
-discharge  himself  from  all  liabilitT  as  such  by 
alleotng  that  tbe  term  is  of  no  valae,  and  that 
Jw  OBB  fully  administered  the  assets  whl<± 
Itave  come  Into  bis  hands. 

Wood,  Land.  &  T.  p.  661. 

Woodst  /..'delivered  the  opinion  of  the 
•court: 

Tbst  the  demurrer  to  the  cross-petltlc-  . 

(noperlf  mstalned  is  too  dear  to  require  any 
-UL.R.A. 


remaik.  Equally  non-maintainable  Is  the  prop- 
odtiOD  that  tbe  contract  of  lease  was  terminated 
by  the  death  of  the  lessee,  and  that  do  suit  to 
enforce  the  same  could  be  prosecuted  against 
bis  odiidnblnitor.  That  a  contract  of  lease  for 
a  veiy  valuable  plantation,  running  for  a  term 
of  five  yean,  does  not  fall  in  the  small  class  of 
contract*  ended  by  the  death  of  the  lessee  Is 
perCectly  cleat.  The  execution  of  this  con- 
tract was  not  wUb  reference  to  a  business 
which  could  Jiot  be  carried  on  without  the  per- 
sonal presence  of  the  lessee.  3ucb  a  thought 
cannot  be  supposed  to  have  occnrred  to  tbe 
partlea  to  the  contract,  for  Qie  execution  of  It 
was  not  at  all  contingent  upon  the  continued 
existence  of  the  parties,  or  either  of  them. 

The-  remalnli^  contention  on  the  part  of 
appellant  teats  upon  the  proposition  that  there 
was  an  annultDent  of  the  lease  contract,  by 
agreemenl  or  by  impUcstfon  lo  law,  from  the 
acts  of  tbe  parties  ana  asurreoder  t^  the  admin, 
istiator.  The  facta  are  that  after  the  death  of 
the  leasee,  and  at  tbe  beginning  of  the  seoond 
year  of  tl>e  term,  tbe  appellant  signified  to 
appelleet  bta  purpose  not  to  axij  out  tbe  con- 
mot,  and  to  abandon  and  surrender  up  the 
premlaea,  which  waa  met  by  an  expression  of 
nnndstskable  UDwllUngness  to  that  course,  by 
appellees:  that  soon  afterwards  appellant  did 
abandon  and  vacate  the  premises;  that  wpel- 
lees  notified  him  that  they  would  bold  the 
estate  of  the  lessee  for  the  rents,  according. to 
the  terms  of  the  lease,  and  thai  they  would  let 
the  pren^ses  for  the  account  of  the  Inteslale'i 
estate,  and  hold  It  for  any  deficiency  that 
might  arise;  that  appellees,  after  appellant's 
abuidonmeat  of  tbe  premises,  took  poesesslon 
and  rented  the  place  lo  others,  at  an  annual 
rental  lees  by  about  a  thonsand  dollar*  than 
that  agreed  to  he  paid  by  the  deceased  leasee; 
that  appellees  did  all  they  could  to  obtain  tlw 
best  tenns  In  tenting  to  others,  and  that  the 
price  obtained  waa  the  highest  and  beat  that 
could  be  secured.  That  there  was  no  surreo- 
der.  In  the  sense  that  there  was  such  yielding 
of  pnnnrniiinn  of  the  leased  premises,  by  mutiiM 
agreement,  which  WOTked  a  cancellation  of  the 
original  contract  and  an  extlnguisbmeot  of  ttie 
leasehold  estate,  appears  certaJD  to  us.  There 
can  be  no  reaaoaable  lufereaces  drawn  from 
the  facta  above  recited  tending  even  to  show 
such  mutual  agreement  and  purpose.  On  the 
contrary,  we  have  the  expressed  declaration  of 
tbe  unwilllngnees  of  appellees  to  that  course, 
and  their  declared  putp^e,  in  the  event  of 
appellant's  abaodoniag  the  premises,  to  let 
tbem  and  hold  the  leasee's  estate  for  the  differ- 
ence between  the  sum  thus  obt^ned  and  that 
stipulated  for  In  the  lease  contract.  On  these 
facts,  the  case  seems  manifestly  against  appd- 
tant's  contention. 

Nor  do  the  facts  that  appellees  took  posses 
don  of  the  premises,  after  their  abandonment 
by  appellant,  and  rented  them  on  the  beat 
terms  obtainable,  release  appellant  from  his 
liability  to  pay,  as  tbe  representative  of  the 
deceased  Icsaee;  for  all  these  acta  of  appellees 
were  in  tbe  Interest  and  for  tbe  benefit  of  the 
lessee,  equally  as  for  tbe  interest  and  benefit  ot 
lbs  lessors.  There  was  no  taking  by  the  le^ 
sors  of  posaeasioD  unqualifiedly  and  uncondi- 
tionally, and  a  dealing  with  the  premises  In  a 
mauner  incondsteut  with  the  continuance  of 


Uresuaippi  Bn-BBU  Ooubt. 


the  unexpired  lewe.  True,  the  lesaor  might 
bave  pemltted  the  premUeB  to  remalo  vacuit 
•□d  UDtlUed,  ftnd  have  recovered  the  eallre 
reot&l  from  the  leasee  or  his  lepreientiklive; 
hut  be  was  not  compeUed  to  take  Chit  coun& 
He  wlself  and  lawfully  took  ibe  other  course. 
If herebj  the  loterestB  of  the  lessee's  estate  nere 
lareel;  subserved. 

Tht  Oioree  of  the  court  below  conlorms  to 
these  views,  and  mv*t  U  qffirmed. 


0.  H.  BTRICKER,  Appt.. 

V. 

T.  P.  LEATHSBS  «t  aL 


A  oommoB  ewnter  br  water  who  iw- 
ealpt*  fiw  sooda  m»*k*d  flkr  OtUXwr 
»t»prlTate  landUiK  oaooot,  without 


And  If  mail  OellveTf  It  made  witb  a  wflitol  p<_ 
poae  to  banuB  and  Injure  the  owner,  ponlitv*- 
damagainar  be  recovered. 

aiinel,U0L) 

APPEAL  by  plaintiff  from  a  Judsment  oT 
the  Circuit  Court  for  Wilkinson  Oonn^  in 
favor  of  defendaotB  iu  an  actloa  brought  to- 
recover  damagea  for  defeodants*  breach  of 
their  contract  aa  common  carrieia  to  deliver 
goods  at  plaietlS's  wbarf.    Betened. 

The  caae  sufficiently  appeara  In  the  opinion. 

Mturt.  J.  H.  Jonoa  and  O.  C.  BimBlatC 
for  appellant: 

The  evidence  clearly  ealabllehed  a  contract. 
OD  the  part  of  defendants  lo  cany  the  frdght 
to  plBlntHTs  landing.  Tbe  conduct  of  defieod- 
ants  Id  refusing  to  comply  with  their  obUga- 
tloQ  as  common  caiiien  was  opprcnive  and. 
willful.  Tbe  qaesUon  of  damages  should 
have  been  submitted  to  the  Jury. 
1      a  Sedgw.  Dam.  §  822  e(  js;.,  and  authorltlea- 


or  jxMttle*  d 
bind. 


_  a  (TOW  entlrelr  out  of 
nature  of  tfaa  aoC  of  the  Apfmdant  for  wblota  tbe 
plaintiff reooven.  TberarectrBnlDenbaDDement, 
merdr.  of  tlie  ordlear;  damaiea  on  aooouat  of  the 
bad  ipldt  and  wrong  tnteDtton  of  tlia  defoidanb 
and  are  leooverable  wtUi  tbe  ocdtneir  damasea, 
under  the  ooninHHi  altecaUoD  that  tbe  Bot  declared 
forwaadonetotliedaiiwceofUieplBlnilff.  Head- 
ier V.  Watson, «  Vt. : — 

Otber  ' 
"punltJTe'  _    . 

terms  an  nsuallr  emi^red  IndUferently  m  de- 
8orIt)ln(  these  damagea.  Haokett  v.  Bmelaler,  CT 
m.  1C8;  Both  V.  Bppr,  a)  IlL  tsa:  OUea  V.  Easle  Ins. 
Co.EUet.US:LoalivlllekF.  ELCo.  v.  Bmlth.aDu- 
vall.  SH;  Btoneaelfer  v.  Sbeble,  Bl  Ho.  US;  Kennedf 
V.  North  Mlasouil  B.  Co.  W  Uo.  SSI;  Onien  v.  Craig, 
1THO.W:  Frneeev.  Tripp.  maUI:  Ueldel  v.  An- 
thb,  n  UL  Mi:  R«ldenhelt  v.  Gdmundeon.  W  Mo. 

BO;  HcEeon  v.  Cltlsens  B.  Co.  u  »o.  IB. 

Eiemplary  damages  belong  aliine  to  actions  of 
ton.    Norfolk  ft  W.  B.  Oo.  V.  Wyeor.  »  Va.  no. 

Where  tbe  damage  to  tbe  plaintiff  Is  merely  nom- 
inal, and  tbere  la  no  evidenoe  of  actual  damage. 
there  bno  foundation  upon  which  exemplar;  dam- 
ages oan  atlaob  or  rest.  Kuhn  v.  ChioaBO.  M.  &  Bt. 
P.  R.  Co.  » iQwa.  137. 

Pimltivs  damages  majr  be  awarded  when  a 
wrongful  act  la  done  willfully  m  a  wanton  or  op- 
prBsslTS  manner,  or  even  wben  It  )■  done  recklea:- 
ly.  Fotherlntcbam  v.  Adams  Bzp.  Co.  1  L.  R  A. 
41t.  as  Fed.  Kep.  £52;  Reeves  v.  Wtno.  HT  N.  C.  U6. 

A  common  carrier  becomes  liable  to  exemplary 
damages  In  caaea  of  Injury  to  the  vissenger  by  bte 
negUgenoe.  only  when  hia  conduct  has  been  guob 
aa  to  lustlr  eharge  him  with  wanton  or  reckless  In- 
difference to  the  pesenger's  aafety.  whenever 
thla  Is  the  ease,  the  law  ellows  puolttve  damages, 
not  because  the  plaintiff  is  entiUed  to  anytblng 
more  than  atrlot  compensation,  but  for  tbe  sake  of 
the  saluc&ry  effect  which  sucb  eiemplee  may  have 
In  deterring  tbe  perpetration  of  rtmCar  wrongs- 
Milwaukee  *  Bt.  P.  R.  Ca  v.  Anna,  W  O,  B.  ♦*»,  iB 
1.  ed.  BTl:  CaldweU  v.  New  Jervey  8.  B.  Co.  *T  N.  T. 
t«k  Louisville  kV.  R.  Co.  v.  Bmlth.  %  Duvatl.  SGe; 
Bennon  v.  Baltimore  &  O.  R.  Co.  S4  Md.  V»:  Mem- 
phis t  0.  E.  Co,  V.  Green.  Ei  MIeb.  778;  New  OrlBans, 
J.  *  G.  N,  R.  Co.  V.  Slatham,  ilt  MIn.  fiOT:  Wlljlam- 
aon  V.  Weatem  Stage  Co.  a  Iowa,  171;  Peoria  Bridge 
Asso.  V,  Loomla,  »  HI.  X8&;  Kentucky  Cent.  B.  Co. 
T.  DUls.  t  Bnsli,  sa;  Bowler  v.  I^ne.  S  Met.  (Ky.l 
18L.RA. 


SUi  Mlllud  V.  Brown,  U  N.  Y,  1ST;  Hntcbloaon,. 
Ckrr.lSUL 

The  doctrine  of  exemplary  or  punitive  damagea,, 
as  appUcabla  to  common  oarrlera,  la  notaancdcmed 
In  Louisiana.  Bntiierford  v.  Shraveport  ft  H.  B. 
Co.  11 1^  Ann.  TH8. 

Bnch  damagta  as  a  punlahnient  or  example  ean> 
not  be  recovered  In  a  etvll  action.  In  Cnlorado.- 
Gieeley,  St.  L.  ft  P.  B.  Co.  v.  Xeager,  U  Colo.  SIC 

In  ease*  othsr  CJmm /or ; 


ualloe,  oppvaaaiop.  or  otber  amnavabng  etrcnm- 
stanees  aooompany  an  Injury  to  property.  Day  v,. 
Woodwortb,  H  n,  8.  UBow.  Mi,  U  L.  ed.  ISl:  Oter- 
man  v.  Dnteh,  le  SL  9Sk,  Cutler  v.  Bmlth.  ST  IlL  «;. 
Whitaeld  T,  WbltOeld,  «0  Hlas.  SSI;  Storm  v.  Oretn. 
filHim-lOO. 

Tbe  conduct  and  motives  of  tbe  Injuring  party 
are  open  to  Inquiry,  tt  be  acted  reoUeady,  or 
wllltully  and  maliciously,  wtth  a  design  to  oppnaa- 
and  Injure  the  plaiotlfl,  the  jury  mey.  as  a  puotaK- 
ment,  and  aa  a  proteotlao  to  aodety  egalnat  a  vio- 
lation ol  peraonat  ilghlB,  award  auoh  addltfonal- 


er.  This  rule  Is  applied  In  ' 
oonduct  and  recklessoeas.  Bmalley  v.  Bmalley.  U 
HL  70;  Voln  V,  Blaokroar,  M  N,  T.  UO;  TIfft  v.  Cnl- 
ver,  8  Hill,  ISO;  Wade  v.  Thayer.  40  CU.  GTS;  IWolBon 
T.  Cbeetham,  S  Johns.  SB;  llaieoek  v.  Tower  Qcora- 
E.  Co.  ET  Uo.  IT:  Philadelphia,  W.  ft  a  B.  Co,  v. 
Larkln.lTMd.  1S5-.  Taylor  T.  Grand  Trunk  R,O0h- 
la  N.  H.  &9Q;  Fox  v,  Blevena.  IS  Minn.  i!t;  Itagee  v, 
Holland.  KTN.  J.  L.  8S;  Sturm  v.  Green,  51  Mta.  U^ 
Qoodapeed  v.  Bast  Haddam  Bank,  t£  Conn.  180;  Ho- 
blle  ft  If.  U,  Co.  V.  Asbcraft,  18  Ala.  lb  ntua  v.. 
Corklns.  SI  Kan.  Ttl;  Fleet  v.  Holleakemp,  IS  B. 
Hon.  S\».  Robinson  v.  Burton,  S  Hair.  iDelj  SHe 
Dibble  V.  Morrla,  SS  Conn.  OAt  Bradsliaw  v.  Bn- 
chsTULD.  GO  Tex.  IBS;  Oochran  v.  Miller.  IS  Iowa.  IM. 
Dalian  v.  Been.  38  Conn.  KB;  Hoadley  v.  Walaon, 
i6  VL  288;  Western  U.  Teleg.  Co.  v.  Eyaer.  8  Colo, 
lU:  Raynor  v.  NIma.  3T  Hlcb.  Bl:  McWllllams  v^ 
Bragg.  3  Wis.  tStb  Gllreath  v.  Allen,  89  N.  C.  dT:.Gra- 
ble  V.  HargTsve.  1  111.  8TB;  McBrlde  v.  McLaughUn^ 
B  Watts,  BTS;  Huckle  v.  Money, »  WUs.  BOS:  Slater  v. 
Sherman,  E  Bush,  £06;  Uerest  v.  Harvey,  S  UkuDt. 
US;  Brewer  v.  Dew.  II  Keea.  ft  W.  SO. 

If  a  railroad  company  tefuaea  to  eairy  goods- 
through  111  wiu  OT  willful  disregard  Of  tike  righia  of 
the  shipper.  It  may  be  charged  wlSi  exenplaiT- 
damagea.   Avinger  v.  South  QuoUna  B.  Oob  S  B>. 


.Google 
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dted:S  Am.  ftSng.  Bncyclop.  Iaw,  Slttw;., 
and  autboritles  died.  See  aiM  Day  t.  Wood- 
«M>rM.  H  U.  8.  18  How.  888, 14  L.  ed.  181. 

Pl^Dtlfl  wna  entitled  to  recorer  punltiTe 
dunajtes.  At  all  eventa  he  waa  entitled  to 
Actual  damaKea  \tj  way  of  compensatloD. 

1  Bedgw,  Dam.  70.  71.  and  iwUm. 

Memn.  H.  8.  T»n  EkIou  and  A.  G. 
flhaAsoB.  for  appeUeet: 

A  iteamlmat  U  not  bomid  to  deliver  freight 
to  the  condgnee  at  hla  priTtite  landing  or  place 


464;  FiA  t.  Naettm,  1  Denlo.  40,  48  Am.  Dec. 
S49i  Banmaer  r.  TUtdo  A  fF.  B.  a>.  K  Ittd. 
484,  87  Am.  Dec.  807;  3  Walt,  AcL  A  Def.  OS; 
ne  "Eidg,"  73  n.  8.  0  Wall.  4B1,  18  h.  ed. 
4aii:'MeAndrtM  j.Wbitlott,  S8  N.  T.  [40,  11 
Am.  Rep.  097. 

A  aleamer  Is  not  hound  to  atop  at  tiveij  land- 
tng  nnleas  ao  adrlied. 

Univeraal  Eocyclop.  Lav,  g  1970  tt  t^. 

Wood*,  J.,  deliTerad  the  ofdnlon  of  the 
court: 
The  court  below  erred  In  abiUDg  out  the 

gdnUiTB  evidence,  and  entering  judgment  for 
fendanla.  It  la  pertectlr  clear  that  defend- 
•nta  gave  receipts  to  conalatioia  tor  two  ship- 
ments  (thoae  from  the  Red  Star  Shoe  Store  and 
from  DoraeT)  marked  to  appellant,  for  his 


landing,  at  Ft.  Adams,  and  that  thet«  was 
wQlful  refusal  to  deliver  according  to  oontracL 
It  Is  equally  clear  that  seventr-two  other  pack- 
ages, as  appears  from  the  evidence  ol  the  wit- 
ness IMce,  were  mail:ed  tor  delivery  at  t^trick* 
er's  landing,  but,  In  disregard  ol  the  contract, 
were  delivered  at  another  place,  without  ei- 
cuae  or  Justification  on  the  part  of  appelleea. 
Pot  the  amaU  damage*  luitaltwd  liy  appellant 
in  theae  Instances,  at  any  rate,  the  plaintiff  was 
unquestlonaldj  entitled  to  a  racoTNj.  But  on 
the  evidence,  taken  aa  a  whole.  It  appears  thai 
the  conduct  of  appellees,  In  refusing  to  comply 
with  their  oUigaUona to  Strieker  to  deliver  the 
packages  of  fi«ight  at  his  landing,  after  they 
bad  undertaken  so  to  do,  was  not  only  without 
Bufflclent  iocusa,  but  was  plalnlv  the  residt  of 
a  willtnl  porpoee  to  hantss  and  Injure  the  ap- 
pellant, and  would  fairly  aeem  to  entitle  him 
" — lam^ea  to  some  extent    At  least. 


Dpunltoijdan 
iBder  tbe  evld 


was  entitled  to  have  bad  his  claim,  in  both  the 


tbe  proofs  warrant^.  While  a  c 
rier  by  water  may  not  be  leqDired  to  stop  at 
any  and  all  maieprivate  landings,  yet  when  he 
ooDtracts  so  to  do  he  cannot  he  permlttod  ca- 
priciously to  dtsregard  hli  obUganon  and  duty. 
Satrtii  and  rtmandtd. 


AHODB  ISLAND  BITPREHS  COURT. 


Supreme  Assembly   «f   ROTAL  BOCIETT   '  Ifufludlnv  uoner 
OF  GOOD  FELL0W8  pajabla  to  somen 


OF  GOOD  FELL0W8 

John  H.  CAMPBELL  tt  ai. 


■  of  one  who  died  a  member  of  a  t>aieflt 
■oolely,  betnn  anfone  knew  In  whoae  favor  the 
certiflcBlo  was  made  parablck  that  tbe  fnnd  Bbonld 
be  oollected  bj  tbe  admlnlitntar  and  divided 
equally  among  them,  la  ■offlotentlr  supported  br 
oonalderatioD  In  Ibe  mntual  mnendei  b7  eaob  of 
Iheebanceto  receive  a  lar^r  share,  and  will  be 
blDdliig  on  tbe  one  wboproTM  to  be  the  bcnefl- 


Un  of  ft  deoodant  tli»t  all  hia  proportj'. 


«eed*  used  In  (he  oi 

oedeoti  barlal  lot  a 

equallr  amoDf  the  next  of  Ud,  will  be  soppoitod 


I  poUelea  eamiot  olalm  tbeir  prooeeds. 
I.    Ill  ■tiiiriiiinwl  br  ik  >BaA.  on  bolulf 
of  bia  wUbi  to  a  fkmllr  ■ettlement  of  an 


o( 

an  admlaMnMr  and  tbe  execution  of  a  power 
of  attomer  to  enable  bim  to  ooDeot  (be  moner  In 
aMordanoe  widi  the  agwiemenii,  and  It  will  be 
btadlns  OD  her  aHbongh  tbe  husband  bad  no  an- 
tfaorltr  to 
4.  A  a 


Ron.— Ckntrti  taoar  tb*  eotiipromlw  of  Iitfgatton. 

A  preveoUon  of  litisatlon  Is  a  valid  aod  sulfialeat 
eonslderaUon;  for  the  law  favors  the  settleiDeDt  of 
dJaputes.  Peon  r.  Baltdmora,  1  Tea.  fir.  lUi  1  W- 
BOOB,  Cont.  Tth  ed.  p.  m. 

Compromiaee  and  settlement  of  UHgated  sulU  b7 
the  parties  are  favored  br  tbe  courts,  and  are  held 
binding  upon  the  partlea.  Blselev.  White,SFalffe, 
<»,  9  L.  ed.  «gB;  Shank  v.  Shoemaker,  18  H.  T.  18*: 
Potter  V.  BmUb,  II  Johna.  Mi  Hagee  *.  Badaer,'80 
Bub.S<e. 

TtWT  are  to  be  enoouiased  beoaoaettier  promote 
peaoe,  and  wlien  there  is  no  fraud,  and  tbe  portiea 
meeton  equal  terns  and adjuit  their duferenoea, 
tbe  oonrt  wiu  not  overlook  tlie  eompromtoe  tntt  will 
bold ttaepartleeeonoludedbrthesettlement.  WU- 
beinaon  V.  neld,  2  Sandf.  Gtt,  IL.  ed.  an;  Falmerton 
T.  HnztoTd,  i  Dmlo,  xak  Ooon  v.  Knap,  S  N.  Y.  10% 
Oonell  V.  Hasten.  8G  Darb.  1ST. 
1SL.RA. 


Compromlsea  of  disputed  elalms.  falrl;  enleied 
into,  are  oonoloaive.  and  will  be  sustained  br  tbe 
courts  wltboui  reaard  to  the  validity  of  tbe  olalms. 
Wehnim  V.  EDhn.  U  N.  Z.  <S8:  Kidder  v.  HorrOblQ, 
TS  N.  T,  US:  WUllami  v.  IrviUB.  B  How.  Pr.  M; 
F&imen  Bank  of  Amaterdam  v.  Blair,  U  Barb,  ML 

A  oompromlae  of  an  all^ted  claim,  tbe  extent  of 
vhloh  is  unknown,  there  being  no  tiaiil  faith  or  ooa> 
oealment.  Is  a  valid  and  hisblj  Cavoted  oonaideia* 
tloo.  Feeter  v.  Weber,  IB  N.  T.  881;  nanawnn  *■ 
EUoome.  S8  N.  T.  M8;  Cians  v.  Hunter,  tS  N.  T.  880; 
White  V.  Hort,  18  IT.  Y.  SOG:  Clark  v.  Oamwetl.  US 
Uaal.  188;  Duobam  v.  Orlswold.  1  Cent.  Bep,  SOE,  100 
N.  r.  121;  Clark  r.  TunbuU.  IT  N.  J.  L.  886;  ConoTW 
V.  Staveil.  81  N.  J.  L.  H:  Orabam  v.  Meyer,  90  If.  T. 
BU;  BoBoger  v.  Tuyee,  180  U.  S.  108,  SO  L  ed.  SW; 
BuMBll  V.  Cook,  8  HUI,  KU;  Kidder  v.  Horrobln, 
and  Wehruin  v-  Kubn,  tu/pra;  Morey  v.  New- 
fane,    8   Bub.    818;   Bome   Ine.    Co.     r.    Watson, 


Rhosi  ha-iSB  SoPBKn  Coubt. 


Jmn. 


ta  liwovMiae  made  parmlde  to  ber  with- 
out the  tnterroDUoii  of  a  triMtn,iiodaTPab.  etBt« 
tbRv-JM,tt.m.iiaunUim  bar  tawU  and  oooTe; 
uiT  of  Iter  pcinooal  pn^artr  otlker  Otto  tbat  4e> 


•  eertMot— to  Um 
ikadly  MttlraMn*  of  ths  Mteto  of  tlto 

liworod,  whioh  iworUM  tbat  Ihejr  ahall  CO  Into 
t]w  Kenani  fund  and  be  oollMUd  by  the  admiD- 
iuzalor  for  equal  dturlbudon  amouc  the  oon  of 
kUi,  algnlnff  a  power  of  attorae;  to  «Dable  the 
admlnltbator  to  oolleot  tbe  mooef  due  on  tham 
and  learinc  then  wttk  him,  amount*  to  an  equi- 
tatile  aviffnmeDt  of  the  life  loauranoe  fund. 
4.  A  powop  of  »tt<M?BC7  to  imaMit 
»daiiiil«tr»tor  to  eoIl«et  f 


have  bam  equttablf  »migt\t<n  to  him,  i»  ooacled 


{June  n,  ISO.) 

BILL  of  Interpleader  agaliut  tha  sdmlnltfra- 
toi  and  next  ot  kin  m  Duncan  Campbell, 
deceased,  lo  determine  who  I«  entitled  to  tbe 
prooeeda  ot  certain  benefit  certiflcatea  wblch  be 
Dad  taken  oat  in  bla  lifetime,  Ju^mml  in 
favor  <!flh«  adminitlrtUor. 

Tbe  facta  are  stated  in  tbe  opinion. 

Mtun.  Frank  H.  fmokmon  and  Joba 
Baakoll  Batler  for  complainant. 

Marr*.  Cooke  A  Aa(«ll,  for  i.  I.  Qreen- 
ba^b  sod  wife: 

Upon  tbe  dealb  ot  Duncan  Campbell  tbis 
fond  waa  a  cboae  in  action.  It  waa  doe  to 
Pbebe  A.  Qreenbalgb  eiclualTely.  It  wai  hera 
indfTlduall;.  It  waa  no  part  of  tile  eaiate  of 
Duncan  CampbelL 

jStna  L.  Int.  Co.  r.  Ma*on.  14  R,  1  888; 


Tbe  agreeiaent  dgned  bj  ber  biuband  pur- 
porting (o  be  for  btt  wife,  waa  Tdd  ab  initio. 

Pub.  But,  chap.  186. 

Tbe  bosband  waa  prevented  bj  the  atatnte 
ftom  reducing  tbe  fund  lo  "posaeaaion." 

ArnMY.  BufigUi,  1  R.  L  165. 

Tbe  agreemetit  wu  !□  eicesi  of  bia  powers 
because  made  in  ignoraoce  of  tlie  fact  Uiat  bia 
wife  was  tbe  only  loser  bj  the  scheme  and  to 
what  amount  she  wonld  lose  bj  It. 

It  tbe  husband  bad  been  duly  antborized  to 
include  such  funda,  the  agreement,  bowever 


worded,  would  still  be  Toid,  because  revoked 
before  acted  upon. 

BIderkin  t.  HowU,  43  How.  Pr.  SSO;  FaHA 
T.  atCJit,  14  Pick.  IBS:  farr  y.  Silloteau,  lit 
Han.  M;  Mae4  t.  Sm.  S  Week.  Dig.  H9; 
BnfdtTT.  dvMrfa,  aiHuD,  841;  CottageSt.  M. 
B.  BpU.  aiMnh  T.  Sendatt.  121  Maaa.  S38; 
OmUton  CoOege-v.  Stewart.  1  N.  T.  081. 

Tbe  brothers  of  Mn.  Oreenhalgh  procared 
tbis  agreement  with  a  motive  of  personal  gain 
and  expected  to  gain  bj  it,  but  these  are  not 
conslderationa. 

Pha<pot  v.  Qruninger,  81  U.  B.  14  WalL  677, 
aO  L.  ed.  144. 

In  aptte  of  all  probable  oppocftion  even. 
eTaiTthiog  would  bare  been  oompulsorf  upon 
tbe  administrator  tbat  thla  agreemeat  called 
for,  except  tbe  application  of  these  ^nnd^ 
Even  a  court  of  taw  would  brand  thla  at  ua- 
Gonacioiiable  and  void, 

Bume  V.  Unitei  Slatf,  21  Ct.  CI.  S2S;  Shah 
ard  T.  BAodm.  7  B.  I  470. 

Mr.  John  j,  Arnold  for  tbe  otber  reapond- 


Kattesoa*  Ch.  J,,  delivered  the  opinion 
of   tbe  court : 

Thla  Is  a  bill  ot  interpleader  to  determliM 
to  whom  shall  be  paid  a  benefit  fund   ot 


$1,000  due  from  the  complainant  on  account 
of  tbe  death  ot  Duncan  Campbel),  one  of  its 
member*.     This  fund  is  claimed  on  the  one 


hand  bj  tlie  reapondent  John  H.  Campbel), 
administrator  of  the  eatate  of  the  deceaaed, 
by  virtue  of  an  agreement  entered  into  as 
herein  aet  torth,  and  on  Uie  other  band  br 
the  respondent  nietM'A.  OreeDbalgb,  win 
of  the  respondent  Jamea  I.  Qreenhalgli,  who, 
under  the  nanu  of  Pbebe  A.  Metcalf    <ber 


oember  7.  1887,  unmarried,  leaving  aa  bii 
next  of  kin  the  resi>ODdentB,  Catherine  Camp- 
bell,  hia  mother ;  John  H.  Campbell,  Frank 
E.  Campbell,  his  ttrotben ;  and  Pbebe  A. 
Oreenhalgh,  his  sister.  On  December  13, 
1887,  a  meeting  waa  held,  at  wbicb  all  the 
reapondenta  except  Mrs.  Greenbalgb  were 
present,  tor  tbe  purpoae  of  arranging  for  tbe 
settlement  ot  bli  estate.  At  this  meeting  an 
agreement  was  entered  into  bv  which  it  waa 
provided  tliat  John  H.  Campoell  should  tie 
appointed  administrator :  that  he  should  pay 
all  bills  owed  by  tbe  deceased  at  his  deaib ; 


»  N.  T.  Ml  OooTier  v.  Paitor,  U  a  B.  Ifl; 
OalUsber  v.  BtsohoirBhetm,  I..  B.  B  Q.  a  MS. 

Where  the  oompromtse  la  volnntair,  and  there  la 
tbe  abeenoe  ot  fraud  or  hapoaltion,  It  wlUIbe  n|>- 
held  however  dlsadvantaxeoua.  Aokerman  v.  Aok- 
enoau,  W  N.  J.  L.  tTfe  Steele  v.  White.  S  Palse,  118, 
t  Led.  990. 

Tbe  pattr  oompromUaK  cannot  be  relteved  from 
It.  although  he  ihowi  that  It  was  not  beneflolal  to 
bim,  or  tbat  he  had  the  licht  to  recover  in  the  suit 
In  point  of  lav.  Brooklrn  Bank  v.  Wannx.  1  Sandt. 
Oh.  6,  J  L.  ed,  18*. 

Where  there  Is  a  real  oontrovenr  between  patv 
tlee,  and  tlie  ease  1*  one  of  any  doubt,  the  oonrt 
will  not  sat  aside  a  oompromlse  falrlr  made  br 
them,  though  It  ibonld  sflerwardB  appear  tbat  one 
baa  thereby  received  property  t»  wbioh  he  waa  not 
(eflrally  entitled.  Jordan  v.  Btevem,  El  Ue.  TB:  See  < 
WL.R.  A. 


Trim  V.  Bead,  S  Humph.  BB.    Bee  Dar  v.  Slier. 
Oarke,  Cb.  lie,  T  I.  ed.  SL 

A  doubtful  olalm  prosecuted  In  good  fftlth  Is  a 
good  oonslderallon  for  a  promise  made  on  oompro- 
mlslng  and  settling  It;  and  tbe  tnnmlse  cannot  be 
lm|>alred  by  ibowlng  tbat  the  olalm  waa  InvaUiL 
Brooklyn  Bank  v.  Waring,  supra. 

OompromUi  of  fomOg  dtiputM  U  famrt<L 


of  tu 


family,  <d  dlepuled  oiatnn  with  lefarenee  to  family 
property,  baa  always  been  regarded  by  tha  oourts 
■BOOnaUtuthig  a  valid  comldeMelOQ  tor  tbe  emt- 
tiaota  enteted  Into  tfeotlng  Uie  settlement.  AA> 
amtv.  Adams,  7D  Iowa,  MS.  See  Stapllton  v.  BlapU- 
toa,  1  Atk.  Si  Weetby  v.  Weetbr,  >  Drew.  *  W.  WU 
Zane  v.  Zane,  t  Hunt.  406;  Paris  v.  Deiter,  U  Vk 
379;  Cruger  v.  Douglas,  i  Bdw.  Cb.  UB,  B  L.  ed.  <«>■ 


Royal  e5ocikTT  or  Qood  FKLLOwa  t.  Oamp^elu 


it  he  ahonld  put  in  ordei  the  bortal  lol  In 


«ble  hMd-stone  ebould  be  erected  to  ibe 
017  of  tbe  deceased,  at  a  cost  not  exceeding 
$100;  Uiat  thn  administrator  should  bare 
«dei8  on  tbe  different  orffanizationsto  wblob 
tbe  deceased  belonged  for  the  full  amount 
of  insurance  in  sucD  orxaaizations.  and  that 
the  moneys  collected  Uiereon.  or  from  anj 
Mber  source,  ehould  be  placed  in  a  general 
fund;  liiat  tbe  sums  required  for  the  purposes 
■pecifled,  and  also  to  provide  for  the  perpet- 
oal  cue  of  the  burial  lot,  should  be  pala  bf 
tbe  administrator  out  of  such  general  fund ; 
and  that  tbe  next  of  kin  ahould  share  equallj 
In  tlM  nsidue,  no  mattei  to  wbom  tbe  ceni- 
flcatea  of  membenhip  held  by  the  deoeaaed 
in  the  Bereral  societies  might  uve  been  made 
pajable.  Mrs.  Greenbalgb  was  represented 
at  this  meeting  hy  bef  busband,  and  be  en- 
tered into  and  sixned  the  agreoment  in  her 
behalf.  Tbe  valuable papersof  tbe  deceased 
were  ooutalued  at  th«  time  of  bis  death  in  a 
package  kept  In  tbe  safe  of  tbe  Providence 
Gas  C^mpanj.  These  papers  were  taken  by 
Jdm  U.  Campbell  to  tbe  meeting;  bat  the 
package  was  not  opened  until  the  signing  of 
tbe  agreement,  and  none  of  tbe  respondents 
knew,  until  after  the  package  was  opened, 
who  had  been  named  as  beneBclary  In  the 
ttrtlflcatea  of  membership.  Pursuant  to  tbe 
agreement,  John  H.  Campbell  was  subse- 
quently appointed  admlalatrator,  and  ac- 
cepted the  office,  Mrs,  Qreenhaleh  and  ber 
husband  both  sigalng  the  application  for  bis 
appointment.  Powers  of  attorney  from  Hr, 
and  Mrs.  Qreenhalgh  to  the  administrator. 
dated  Den-mber  19.  1887,  were  prepared  and 
executed,  authorising  him  to  demand,  rS' 
cover,  lecelve,  and  receipt  for  all  sums  of 
money  due  or  payable  to  Mrs.  Qreenbalgh, 
formerly  Pbebe  A.  Metcalf,  from  the  socie- 
tles  of  which  the  deceased  was  a  member,  by 
leasoQ  of  his  death.  These  powers  of  attor- 
ney were  subseqaently  left  br  tbe  admlnls- 
ttator  with  these  societies ;   out  before  the 


caused  notices  to  be  served  upon  the  different 
•ocietlea  revoking  the  powera  ot  attorney, 
and  forbidding  the  payment  of  the  moneys. 
Tbe  administrator  flrst  learned  of  the  revoca- 
tion of  the  powers  ot  attorney  about  tbe  Srst 
o(  the  following  February  or  March,  and 
had  in  the  mean  time,  on  the  faith  of  the 
agreement,  ordered  a  head-stoue,  and  con- 
tracted for  the  Improvement  of  the  burial 
lot,  and  for  Its  perpetual  care.  The  com- 
plainant declined  to  pay  the  money  to  Mrs. 
Oreenbalgh  without  the  surreoder  of  the  cer- 
tlflcate  issued  by  it  to  the  deceased. 

Mrs.  Oreenbalgh  thereupon  requested  the 
administrator  to  deliver  tbe  certificate  to  her. 
bat  tbe  administrator  refused  to  comply  with 
htv  request.  Up  to  this  time  the  certificate 
had  remained,  without  objection.  In  the  pos- 
waalon  of  the  administrator.  Noadjustment 
of  the  matter  having  been  made  by  tbe  re- 
apondenta,  tbe  compTalnaat,  after  a  year  or 
more  had  elapsed.  Died  this  bill. 

In  behalf  of  Mrs.  Oreenbalgh  it  Is  contended 
that  the  agreement  was  void  for  want  of  con- 
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to  provide  for  the  settlement  of  the  af- 
fairs of  the  deceased,  and  the  amicable  dls- 
tribntlon  among  bis  next  of  kin  of  the  sur- 
plusof  bisestate.  Including  the  benefit  fundi 
of  the  several  societies  referred  to,  after  De- 
ment of  his  debts,  and  the  sums  required  for 
tbe  obJecU  specified.  The  distribution  was 
ncA  unreasonable,  for  It  was  an  equal  distri- 
bution among  the  next  of  kin,  and  the  same 
which  the  law  makes  of  intestate  estates. 
There  Is  no  charge  of  fraud  or  undue  In- 
fluence, and,  so  far  as  the  testimony  discloses, 
all  ot  the  parties  to  the  agreement  were  poa- 
sesaed  of  equal  knowledge,  and  stood  upon  an 
equal  footing.  In  the  uncertainty  aa  to  who 
had  been  named  as  beneficiary  or  beneficiaries, 
each  was  willing  to  aurrender  bis  chance  of 
getting  a  larger  share,  or  the  whole,  for  tbe 
certainty  ot  an  equal  share  with  tbe  others. 
If  there  was  no  other  consideration  for  tba 
agreement  than  this  mutual  surrender  by  each 
of  his  or  ber  chance  to  receive  a  larger  share, 
we  think  the  agreement  could  be  supported. 
Ilwra  are  numerous  cases  of  compromises  cd 
doubtful  or  disputed  rights,  not  only  between 
members  of  families,  but  between  stmngen, 
which  rest  upon  do  other  cmsideration  than 
the  surrender  by  the  partlea  of  a  portion  of 
such  doubtful  or  dispulad  rlghta,  and  which 
have  been  upheld,  though  It  may  have  ap- 
peared npon  subsequent  investigation  or  ad- 
judication that  one  of  tbe  clalmanta  had  no 
right,  or  not  so  great  a  right  as  the  share  he 
received  by  the  compromise.  In  the  property 
In  doubt  or  In  controversy.  In  Ihmtu^  r. 
White.  1  Swanst,  137,  161,  IBS,  the  master  ot 
Uie  rells  remarks:  "Undoubtedly  partlea 
entitled  In  different  events  may,  while  the 
nncertaluty  exists,  each  taklns  hia  chance, 
effect  a  valid  compromise."  The  agreement 
In  the  case  at  bar  was  not  strictly  a  compro- 
mise, since  at  the  time  It  was  made  no  dis- 
pute had  arisen  between  the  parties,  and 
neither  baa  made  any  claim  to  any  greater 
share  In  the  whole  or  any  part  of  the  estate 
than  the  others.  There  are,  however,  cases 
which  do  not  involve  any  element  of  disputed 
right,  and  which,  therefore,  were  no  mora 
compromises  than  the  agreement  in  question, 
which  rest  upon  the  consideration  of  a  mu- 
tual chance. 

In  BeeUey  v.  2ffviland,  S  P.  Wms.  183,  the 
complainant  and  respondent  had  married 
sisters,  who  were  cousins  and  presumptive 
heirs  of  a  Mr.  Turgis,.  a  very  rich  man. 
Turgls  made  a  will,  in  which  he  left  a  large 
estate,  real  and  personal,  to  the  respondent, 
but,  only  a  small  real  estate  to  tbe  complala- 
ant.  Before  the  execution  of  the  will  the 
complainant  and  respondent  had  entered  Into 
articles  by  wbicb  they  agreed  that  whatever 
should  be'elven  to  either  ahould  be  equally 
divided.  The  Lord  Chancellor  aaid :  "A 
performance  of  these  articles  ought  to  be  de- 
creed, though  there  was  no  otber  considera- 
tion for  them  than  the  mutual  benefit  of  the 
chance. " 

In  Earaood  v.  Tooke,  2  Sim.  IBS,  tbe  com- 
plainaiit  vras  a  nephew,  heir-at-law.  and  one 

'  the  next  of  kin  of  William  Tooke,  a  man 
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■greed  by  ptuvl  to  diylde  equklljr  wtafttever 
be  might  lean  them.  He  died  in  1803,  hav 
ing  left  k  much  larger  portloD  of  his  prop- 
«ty  to  the  complainant  than  to  the  reapond- 
eot.  The  reapondent,  not  wishing  to  hold 
the  complatoant  to  the  full  extent  of  tbeir 
agreement,  proposed  to  accept  £4.000  in  sat- 
laiactioii  of  his  claimB,  and  the  complainant 
gave  him  a  promissory  note  for  that  sum. 
The  Tespoodent  afterwards  Indorsed  the  note 
to  Sir  Francis  Burdett  hi  the  ooDSlderatioD 
for  the  purchiwe  of  an  aoDultf.  The  bill 
prayed  tnat  the  note  might  be  declared  to 
nave  been  undulv  obtained  from  the  com- 
plainant, and  without  good  or  valuable  con- 
sideration, and  that  It  might  be  delivered  up 
to  be  canceled,  and  that  the  defendant  might 
be  leatrained  from  using,  applying,  nego- 
tiatiog,  or  paying  it  away,  or  bringing  an 
action  against  the  complainant  respecting 
the  note.  Lord  Eldon  grant«d  the  injunc* 
tion,  and  the  money  wa*  paid  into  the  court : 
but  subsequently,  upon  hearing,  dlsmisged 
the  bill,  and  upon  rehearing  t£e  decree  of 
dismissal  was  affirmed.  In  WtCfiered  t. 
Wetlterid.  2  Sim.  188,  two  sons  agreed  to  di- 
vide equally  whatever  property  they  might 
receive  from  their  father  In  hla  lifetime,  or 
become  entitled  to  under  his  will  or  by 
descent  or  otherwise  from  him.  It  was  held 
that  the  agreement  was  not  against  public 
policy,  and  would  be  enforced  in  eanlty. 

But  there  Is  a  class  of  cases  of  family  ar- 
rangemente,re]atingto  the  settlement  of  prop- 
erty, in  which  there  Is  no  question  of  doubt- 
ful or  disputed  rights,  and  in  regard  to  whidi 
a  peculiar  equity  has  been  administered,  in 
.  that  they  have  beau  supported  upon  grounds 
which  would  hardly  Lave  been  regarded  as 
sufficient  if  the  transaction  had  occurred  be- 
tween strangers.  In  these  cases  the  motive 
of  the  arrangements  was  to  preserve  the  honor 
or  peace  of  lamilios  or  the  family  property. 
When  such  a  motive  has  appeared,  tlie  courts 
have  not  closely  scrutinized  the  considera- 
tion. Trigg  v.  i^ead.  6  Humph.  029,  646; 
Buj-MoWw'«  App.  105  Pa.  81 ;  Wilm't  Ayp. 
Id.  121 1  Waiuwth  V.  Abd,  93  Pa.  870 ;  Farm- 
viorth  V.  Dinmiore,  3  Swan,  88 ;  Williarru  v. 
WiUiamM.  L.  R.  3  Ch.  App.  894,  804 ;  novgh- 
ton  V.  Eoughlca.  IS  Beav.  STS ;  Wycherley  v. 
Wyeherlti/,  2  Eden,  175 ;  Frank  v.  Frank,  I 
Ch.  Cas.  84;  StapOUm  v.StapilUm.  1  Atk.  2; 
FulUit  V.  Seady.  3  Atk.  B87 ;  Oorv  v.  Gory,  1 
Tea.  8r.  19 ;  Bead  v.  Oodiee,  Johns.  V.  C. 
BSS,  S69. 

In  the  case  at  bai  the  motive  for  the  agree- 
ment was,  as  we  have  seen,  to  provide, 
among  other  things,  for  the  amicable  distri- 
bution amoDg  the  respondents  of  the  surplus 
of  his  estate,  including  the  moneys  payable 
on  the  beneflt  certlScatea,  after  Uie  payment 
of  debts,  etc.  This  motive  constituted  a 
sufficient  consideration  within  the  law  re- 
lating to  family  arrangements,  and  the 
agreement  is  therefore  auatainable  ae  a  family 
arrangement. 

In  Hogktor^  v.  Sogkton,  16  Beav.  378, 
800,  It  is  said:  "If  t^e  transaction  ts  one 
which  tend*  to  the  peace  and  security  of  the 
ftunlly,  to  the  avoiding  of  family  disputes 
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such  transactions  must  be  tried  are  not  tbo«a 
applicable  to  dealings  between  atrangera,  bat 
such  as  upon  the  moat  comprehensive  ex- 
perience have  found  to  be  most  for  the  In- 
terest of  families.' 

WiOiattM  V.  WiOiaimt,  L.  R.  9  Uh.  App. 
364,  was  a  case  the  facta  in  which  were  aa 
follows :  A.  died  in  1881,  possessed  of  real 
estate  held  in  socage,  gavelkind,  and  borongb 
English  tenures,  and  also  of  leaseholda, 
stock  in  trade,  and  other  personal  property. 
He  made  a  will  bv  which,  after  certain  pro- 
vtsiooa  for  his  wife,  he  gave  all  his  property 
to  hit  two  rona  equally,  but,  the  will  being 
Incomplete  was  refused  probate.  At  ao  In- 
terview between  the  brothers  ritortly  after 
the  will  had  been  refused  probate,  the  elder 
brother  declared  that  the  invaliditv  of  the 
will  should  make  no  difference,  and  that  the 
property  abonld  not  be  "mine  or  thine,  but 
oura."  No  agreement  In  writing  was  made, 
but  for  twenty  years  after  the  death  of  A. 
the  two  sons  carried  on  the  partnership  to- 
gether, and  dealt  with  the  whole  property, 
real  and  personal,  as  if  it  belongetl  to  them 
equally.  The  widow  never  Insisted  upon 
her  rights  in  her  husband's  property.  In 
1861  the  partnership  was  dissolved.  Tike 
younger  brother  having  died,  bli  represen- 
tatives brought  two  suits, — the  first  to  de- 
termine the  rights  of  the  two  brothers  in 
certain  real  estates,  alleging  that  a  family 
arrangement  had  been  made  between  t^em 
that  they  should  be  equally  entitled  to  those 
estates:  the  second  to  take  the  accounts  of 
the  partnership  which  lutd  been  carried  on 
between  the  two  brotherB.  The  elder  brother, 
the  respondent,  denied  any  such  arrangement 
as  was  alleged.  The  vice-chancellor  held 
that  snch  a  course  of  dealing  had  been  proved 
as  established  the  existence  of  a  family  ar- 
rangement which  the  court  would  uphold, 
and  declared  the  complainant  entitled  to  the 
relief  prayed.  The  respondent  appealed 
from  this  decree.  Turner,  Lord  Juttiee,  in 
his  opinion  affirming  the  decree  of  the  vice- 
chancellor,  remarks :  "  Nor  do  I  think  there 
was  any  want  of  consideration.  The  vloe- 
chancellor  has,  and  I  think  correctly,  rested 
this  part  of  the  case  upon  the  footing  of  the 
cases  as  to  family  arrangements.  They  ex- 
tend, as  I  apprehend,  much  further  than  is 
contended  for  on  the  part  of  the  appellant, 
and  apply,  as  I  conceive,  not  merely  to 
cases  in  which  arrangements  are  made  be- 
tween members  of  a  family  for  the  preserva- 
tion of  its  peace,  but  to  cases  in  which 
arrangements  are  made  between  them  for  the 
preaervatlon  of  Ita  property. "  He  then  refera 
to  the  resettlement  of  family  estates  upon  an 
arrangement  between  father  and  the  eldest 
son  on  his  attaining  31  as  a  branch  of  these 
cases,  and  adds :  Ceitaioly  this  court  does 
not  in  such  cases  Inquire  Into  the  quantum 
of  consideration.'  Wj/dierle)/  v.  WydierUg, 
3  Eden,  175,  was  a  case  of  the  resettlement  <^ 

Eroperty,  in  which  a  son  upon  his  marriage 
ad  joined  with  his  father  In  the  resettling 
of  the  estate,  and  by  a  memorandum  e: 
at  the  same  time  agreed   to  e ' 
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was  A  nifBclent  considentloo  for  the  court  to 
iecne  ipaciflc  performanoe  of  Uiia  ngrae- 
meot.  Tbe  Lord  Gluucellor  nld :  "I  think 
the  present  ma  not  a  mere  voluntar;  agiee- 
ment,  and  the  court  will  {and  I  am  warranted 
bj  tbe  piecedenta  to  aaj  that  it  has  done  w) 
attend  to  Bllsht  considerationg  for  conflrmlnE 
family  Mttlementa  and  modiOcationa  of 
propertj.  They  pav  a  regard  to  reasonable 
motives  and  honoratile  intentions.  In  these 
cases  they  will  not  weigh  the  value  of  the 
«oiial deration.  Tbej  consider  the  ease  and 
«onifart  and  security  of  families  as  sufficient 
•onsideratlon. "  But,  independently  of  the 
conaideiatlooi  above  mentioned,  the  agree- 
ment provides  for  putting  in  order  the  burial 
lot  and  also  for  its  perpetual  care.  These 
are  matters  outside  of  the  administration. 
Each  of  the  parties  to  tbe  agreement,  pre- 
sumably on  the  faith  of  It,  lias,  by  slKuing 
it,  oonaented  to  the  redaction  of  his  or  her 
distributive  share  of  the  estate  by  bis  or  her 
proportion  of  the  nuns  required  for  those 
pnrposes.  It  is  poasible  that  but  for  the 
agreement  this  consent  would  not  have  been 
given.  Iliia,  of  itself,  would  seem  to  tumtsh 
a  sofHclent  consideration,  and,  as  we  have 
teen  above,  in  cases  erf  family  anangements 
oonrta  do  not  inquira  into  the  quantum  of 
tbe  oonsideration. 

It  is  further  contended  In  belialf  of  Hre. 
Oreenhalfh  that  it  clearly  appean  from  the 
testimony  that  the  only  aulnorltv  that  her 
hnsband  bad  was  to  represent  her^n  relation 
to  Duncan  Campbell's  estate,  and  not  to  give 
awav  her  separate  property ;  and  that  this 
funa  was  no  part  of  his  estate,  but  a  gift 
from  him  to  her.  There  would  be  some  force 
In  the  suggt^tton  were  it  not  that  Hrs. 
Oreenhalgh  snbsequently  Joined  In  the  ap- 
plication for  tbe  appointment  of  the  admln- 
tatrator  and  in  tbe  execution  of  the  powers 
tt  attorney  to  the  administrator  for  toe  col' 
lectim  of  tbe  moneys  in  pursuance  of  tbe 
agreement,  and  thereby  ratified  tlie  making 


of  the  agreement  by  her  husband  and  cured 
tbe  lack  of  authority,  if  tlie  lack  ezlited. 
The  counsel  tor  Hra.  Qreeuhalgh  further 
contend  that  the  fund  in  question,  being  » 
chose  in  action,  could  not  be  conveyed  by 
Mr.  and  Hrs.  Qreenhalgh,  but  could  only  m 
disposed  of  by  a  tru8t«e  of  her  estate,  ap- 
pointed under R.I.  Pub.  Stat,, chap.  166,8  18, 
or  d  23.  A  chose  In  action  Is  personal  estate. 
R.  I.  Pub.  Btat.,  chap.  166,  ig  6,  authortzea 
any  married  woman  to  sell  or  convey,  or  to 
make  contnrts  respecting  the  sale  and  convey- 
ance of  any  of  her  personal  property  otlMr 
than  that  described  in  Mctiou  S  of  the  same 
chapter,  with  tbe  same  effect,  and  with  tbe 
same  rights,  remedlea,  and  llabllitiet,  as  it 
ahe  was  loie  and  unmarried.  The  personal  es- 
tate described  in  section  fi,  though  It  embraces 
some  cboees  In  action,  dees  not  include  such 
a  chose  as  tbe  fund  in  question.  We  are  of 
the  opinion  that  tbe  siKning  of  the  agreement 
and  tlie  sufaaeonent  rattflcatlon  of  it  by  Hra. 
Greenbalgh,  the  execution  and  delivery  of 


administrator  for  tbe  purpose  of  enabling 
him  to  collect  the  money,  were  conBlatent 
only  with  an  intention  to  transfer  tJie  fund ' 
to  the  administrator  under  the  agreement, 
and  operated  as  an  equitable  assignment  of 
the  fund  accordingly.  Olaruon  v.  David*ort, 
5  Binn.  891,  896:  Spain  v.  EamOUm.  6R  U. 
B.  1  Wall.  mrJm,  17  L.  ed.  S19-62J!!; 
Neuif  T.  Hia.  3  Met.  (Ey.)  080-582;  Wig- 
gint  V.  3kD<maId.  18  Cal.  136,  137 ;  Gamteg 
T.  Oardner,  49  He.  167,  171,  173 ;  WMaa 
r.  WaiUr  Segwuxi  Chair  Oo.  16  Gray,  909. 

We  are  further  of  the  opinion  t^hat,  an 
equitable  assignment  of  the  fund  having  thus 
been  made,  tlie  power  of  attorney  was 
coupled  with  an  interest,  and  therefora  not 
revocable. 

We  decide  that  U*  rupondrnt  John  H. 
Oampbea,  oAminiitraUir,  it  aaittad  to  thsftmd 
in  «tii'(. 
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pari  over  tlie  prooaedi  to  hk  principal.  Is  Habls 
to  tlie  tzue  owDor  tor  lis  value  altboDBb  be  liaa 
acted  In  rood  teitti,  without  notloe,  and  In  i«- 
Uauoa  on  tbe  ttaieTa  luiinauuLatlooa  of  owner* 
ship. 

(Btattih  (A.  Jn  BiHi  Pattnoa,  J.,  iHwBnt.) 
(jjitj  1.  uau 


Hon.— iHpMi  of  tiw  owner  cf  ttolm  itoelt  Mrt^ 


a  from  tnose  aHeotfng  necottable 
paper  Obtain  aaresards  stnok  oeraooaies  Indorted 
ta  blank  and  tubaeqaentlr  lost  or  stolen.  A  pni- 
tfwser  of  sneh  oertUcatee  la  not  In  tar  nose  a 
bona  Ode  botSer  for  valneormtltled  to  proteoUon, 
nor  Is  any  subsequent  purefaaser  ot  that  Mentleal 
aertfOcate.  Ibn  real  owner  may  oompel  tbe  eoc- 
povatkm  whlota  originallr  Isiued  the  cerUBoate  to 
MgltUr  tbe  stook  as  bis  on  Its  books,  or  be  may 
bava  an  acUon  for  damasa  asalnst  a  bona  flde 
transferee  «t  tba  Udef  wba«  suob  transferee  sold 
wttb  notloe.  Barstow  v.  Bevave  Hln.  Oo.  U  CsL 
M^  Winter  v.  Belmont  Hln.  Co.  W  CU.  418:  Ander- 
son V.  Nlobolsa,  fS  N.  T.  eOO;  Blddle  v-  Baraid.  U 
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Pa.  UO;  Glven^  App,   (Pa.)  nav.  I,  U88;  Cook, 
Stook  and  Sioakbolden,  I  MS. 

If  tbe  prlnolp^  Is  a  wrong-doer,  tbe  agent  Is  a 
wroDfr-doer  atan.  A  person  Is  gulllr  of  a  oonvet* 
slon  wbo  sells  tbe  propertj  ot  anotber  wltbout  an* 
tbori^  from  tbe  owner,  notwlthrtandlng  be  acts 
nnder  tbe  autboclty  of  one  "'■'"' ""g  to  be  tbe 
owner,  and  Is  Ignorant  ot  snob  peiaon^  want  of 
title.  KImbaU  V-  BUllngs,  »  He.  Itl;  Eoeb  v. 
Braodi,  U  Ho.  MS;  Hoffman  v.  Carow,  IB  Wend. 

ten, 

BEmply  Intrusting  the  poesceslon  of  a  obattel  to 
anotber  as  depoaltarr.  pledgee  or  other  balloo,  or 
even  under  a  oondltlonal  ezeoutorr  oontraot  ot 
nle.  Is  oiearlr  Insufflolent  to  preolude  tlie  real 
owner  from  reolalmlng  tala  proper^.  In  ease  of  an 
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JOLZ, 


APPEAL  by  defendant  from  a  JudKnieDt  of 
the  Superior  Couit  for  tbe  Citj  aod  Coant; 
of  San  FraadBCO  la  favor  of  plaintiS  fa  so  ac- 
tion bronghl  to  recover  tbe  value  of  <«rtafn 
mining  itock  irhich  defendant  li&d  sold,  and 
delivered  ita  proceed*  to  a  thtid  person.    Af- 

Tbe  facts  inBlcteD tly  appear  In  tbe  opinion. 
Mevrt.  WUaoB  A  WlUon  for  appcJlant. 
Mettrt.  Tlldvn  A  Tlldan,  for  reapondent; 
A  Block  broker  whosells  and  trangfcn  stolen 


BcKogt  JHn.  Oe.  64  Cal.  888;  Svim  v.  Bernard, 
4  Weat  Coast  Rep.  530;  Ptam  v.  Bmifh,  61  N. 
T.  4B0;  Pmfit  V.  Bank  of  North  America,  76 
N.T.  647.  See  also  Oxrptndins  v.  Meger,  66 
Oal.  SS6. 

D«  HKTao,  J.,  dellveted  the  opinion  of  the 

The  plaintiff  was  tlie  ovoer  of  100  abareaot 
Mock  of  a  mining  corporation,  inued  to  one 
H.  B.  Fuwns,  tnutee,  and  properly  indorsed 
bf  him.  Thia  aiock  nu  stolen  from  plaintiff 
by  an  emplojfi  in  bta  ofDce,  and  delivered  for 
sale  to  the  defendant,  who  was  engaged  in  tbe 

bositien  of  bDT* ^  --"' ' 

nisBion.    At  II 


bositien  of  bnvlnKand  selling  stocks 
nisBion.  At  uie  fime  of  placing  Um  > 
defendant's  poasewioo,  the  tUet  repreaeoted 


Umaelf  aa  it*  ovoer,  and  the  defendant  rdying 
upon  this  rapreaentatlon,  in  good  tilth,  and 
Without  any  notice  tliat  the  stock  waa  stolen, 
io)d  tbe  same  in  tbe  nsoal  ooorse  of  bosineaB, 
and  aubaeqaentlj,  still  wlthont  any  notice  that 
tbe  panon  for  whom  be  bad  acred  in  making 
tbe  sale  waa  not  the  tme  owner,  paid  over  to 
him  the  net  proceeds  of  inch  sale.  Thereafter 
the  plainUff  Drought  tbi*  action  to  recover  tbe 
value  of  aald  alocE,  alleglog  that  tbe  defendant 
had  ooDVerled  the  same  to  bis  own  use,  and, 
Uw  facta  as  above  stated  appearing,  tbe  court 
In  which  tike  acllon  waa  tried  gave  Judgment 


against  defendaut  for  inch  value,  and  troB 
this  Judgment,  and  an  order  refusing  him  a 
new  trial,  Ihe  defendant  appeals.  It  Is  clear 
that  the  defendaoi's  priDdpsJ  did  not  by  tteal' 
ing  plaintiff's  property  acquire  bdj  legal  right 
to  sell  it,  and  it  la  equally  clear  that  tbe  de- 
fendant, acting  for  him  and  as  bis  tgeni,  did 
not  have  any  greater  right,  and  bis  act  waa 
therefore  wholly  nnauthorixed,  and  in  law 
waaaconveialou  of  plainiiiTa  property.  "Itia 
no  defense  to  an  actlcHi  of  trover  tliat  tbe  de- 
fendant acted  as  the  agent  of  another.  If 
the  principal  is  a  wrong-doer,  Ihe  agent  is  a 
wrongdoer  alao.  A  person  Is  guilty  of  a  con- 
version who  aelis  tbe  propertfot  another  with- 
out authority  from  the  owner,  notwithstand- 
ing he  acts  under  tbe  authority  of  one  claiming 
to  M  the  owner,  and  la  ignorant  of  socb  per- 
son's want  of  title."  Kimibtta  v.  BiUinm.  86 
Me.  141;  OoUi  V.  Oark,  8  Cush.  8M;  J^  v. 
ArancA,  44Ho.  643. 

In  Btepimt  v.  Slieait,  4  Hanle  A  8.  S60,  this 
prin<!fple  was  applied  where  an  innocent  clwk 
received  goods  from  an  agent  of  bis  empiofer, 
and  forwarded  them  to  such  employer  afatoad; 
and,  in  rendering  bis  decisioit  on  the  case  pre- 
eented,  Zonf  EUenborongb  uaea  this  language: 
"Tbe  only  question  is  whether  this  is  a  oon- 
verslon  In  the  clerk, which  undoubtedly  waa  lo 
in  the  master.  Tbe  clerk  acted  aodet  an  un- 
avoidable ignorance  and  for  hia  master's  bene- 
fit, when  he  sent  the  goods  to  his  master;  bat. 


tbe  authority  of  another,  who  had  himaelf  no 
autliority  to  dispose  of  it " 

To  hold  Uie  defendant  liable,  under  tbe  dt- 
cnmatancea  disclosed  here,  may  seem  upMi 
first  impresaloo  to  be  a  bardsbtp  upon  him. 
But  it  is  a  matter  of  everyday  experience  that 
one  cannot  alwaja  be  pertMtiy  secure  from 
loas  in  his  dealings  with  others,  and  tbe  defend- 


n  of  It  I>7  tbe  penon  bo  1q- 
lU,  4D  N.Y.  314. 
t  cbattalB,  b;  whatever 
1sae411lred.lt  ■'  ..... 

peopcr^  or  anthorltr  to  Bell  from  tbe  true  owner, 
will  not  enable  the  poeaeaBorto  Klveaaood  tltJe. 
OovUI  V.  BtU,  *  Denio,  SO. 

Wbera  tbe  atook  sold  and  oonverted  was  Indla- 
tratatdy  the  property  at  another,  the  pniobaaeT  ao- 
qulna  no  title  thereto  bj  the  dellveiT  thweof  to 
him  by  tbe  paaon  who  pnrtoiued  tbe  same.  He 
baa  no  gnater  or  better  title  to  It  than  that  poa- 
aeaaed  br  the  person  fnna  whom  be  received  It. 
Ifeehanloa  Bank  v.  Hew  York  ft  N.  H.  B^  Oo.  U  N. 
T-  at)-.  Audenon  v.  Nicholas, »  N.Y.  no. 

OertMcatea  of  stock  of  an  Inootporated  oompany 
are  wltUn  the  itatutorr  Oeflaitlon  of  peieonal 
propertr,  and  are  tbe  sutijeeta  of  laraeny.  People 
V-  OrlOo,  S8  How.  Fr.  4TE> 

When  aa  owner  has  been  deprived  itf  blsitook 
without  either  hfs  oonsent  or  De«Ui(eace.  and  br 
means  ol  a  forved  power  ot  attorney,  he  may  com- 
pel tbe  oorpomtton  to  laaue  a  cerUQcata  to  him 
equal  to  Uie  amount  of  sharea  lost  or  stolen  and  to 
pay  him  the  dlvldenda  aoomlnff  thereou.    Aahby 


n.»e;a 


k  of  B 


land,  li  ebn.«n:  Hidtaad  B.  Co.  v.  Tayloi 

Cas.  nn;  Pollock  v.  national  bnk,  T  N.  T.  £7*j 

BewaU  v.  Boston  Water  Power  Co.  4  Allen,  zn. 

A  stock  oerttfleate  Is  a  mere  avidenoe  ot  prop- 
erty.   Ans.  *  A.  Ooip.  iSt, 
18L.R.A. 


Btook  oertiaoatea  are  denied  tlie  attributes  of 
DeaoUablllty  sn A  as  otunoterlae  billa  of  eiehanae 
□r  priimlmnrr  notes.  Title,  faovervr,  may  pass  to 
tbe  traoafetee  by  the  Indotaemeot  and  d^veiy  ef 


Ik  of 
Bank,  T  K.Y.  Ki. 

Bven  a  stolen  bank  note  may  be  reoovered  from 
anyone  uct  a  bona  fide  bolder.  BoIomoDS  v.  Fkuik 
of  Bniilaiid,  U  East,  UK.  note;  VeohanlOB  Bank  v. 
NewYorkJtN.  H.K.Co.UN.T.aEl:  Sherwood  v. 
Meadow  Valley  Uln.  Oo.  10  OL  411. 

The  assUnee  takes  tbem  Bubjeet  toan  the  equMas 
vblch  exist  against  tbe  aaslgnor.  They  aie  obcaea 
Id  aoUon,  Comlek  v.  Kleharda,  8  I>ea,  1;  Youag  v- 
Soutti  Tred^tar  Iron  Co.  tt  Teao-  Uft  Heobanloa 
Bank  vJfew  York*  N.H.II.O0.I8  K.Y.e0O;  If oCready 
V.  BuniBey,eDuer.S74;  C9arkev.Boehee««r,m4.Y- 
«M;  Kew  YoA  k  N.  H.  B-  Oo.  v.  Sohuyter,  H  H.  T. 
SO;  Boih  V.  lAtbrop.  UV.Y.SK. 

When  a  stock  oerttfioate.  havliiK  attaohed  to  It  a 
blank  power  of  attorney  autborixtnc  Its  tranafer, 
which  was  duly  al^aed  by  the  oripliiBl  bolder,  or 
wbom  the  loeer  purohased  It,  was  ellher  loat  or 
Bioleo.aad  upou  the  faith  of  whlota  a  trauafeiTe 
obtained  a  new  atook  oerUfloate  whldi  be  aubae- 
quentJy  sold,  the  purchaser  will  be  proteoted  In 

fall  powewlon  ot  tbe  atook.    Man""- "-- .- 

MlD.  Oo.  4  Web.  MB, 


.by  Google 


UM. 


KAvau  T.  BntB. 


aoT 


■nt  hen  U  ooly  In  Uie  poiltioii  of  a  penon  wbo 
bu  (nuted  to  the  honeaty  of  uioUi«r,  tnd  baa 
boen  decelTed.  He  undertook  to  act  ai  a^nt 
for  ODA  whom  It  now  appeaia  waa  a  tblef ,  and, 
lelyiog  ap(W  hia  TepteaenUtioDa,  ba  aided  his 
priocipal  toconvert  the  plaintHTs  property  lato 
moDe;,aDdhia  noereaterhardihiptoreqiilre 
bim  to  par  to  the  plalntifl  the  TaHue  of  Ihta 
property  tbao  It  would  be  to  take  It  t,w»j  from 
Itae  lanoceDt  vendee  who  purchased  and  paid 
for  It.  And  yet  It  la  unlveraally  held  that  the 
'  purchaaer  of  stolen  chattela,  no  maUer  how  in- 
nocent or  free  from  n^Usence  In  the  matter, 
acqoiret  no  itOe  to  auoE  piopertj  m  amlnat 
tbe  oweer,  and  thii  inle  has  been  applfed  in 
this  coiut  to  the  Innoooit  parctaaser  oi  sharea 
of  alock.  Barttou  r.  Satwf  Min.  Co.  U  Gal. 
888;  8Atrvood  t.  Mtadow  VaUet  Min.  Oo.  5U 
Cal.  418. 

Tbe  preciie  qneation  loTolTed  here  sroae  fa 
thegaiftof  £lr»4''-  ilarWh^  Ker.  813.  In 
that  case,  as  bete,  the  defendant  was  a  stocks 
bolder  wbo  bad  made  a  aale  of  stolen  oerttfl- 
caies  of  stock  for  a  stnncer,  and  paid  him  the 
proceeds.  He  waa  held  Kable,  tbe  coort  io  tbe 
coarse  of  its  opinlOD  sayinc:  "It  Is  next  ob- 
jected that,  aa  tbe  defendant  waa  tbe  iDDoceot 
Utent  of  tbe  penon  for  whom  be  received  tbe 
•boreaofstock,  without  knowledge  of  tbe  fel- 
ony, no  tudgment  should  have  been  rendered 
aftainat  him.  It  la  well  aettled  that  agency  ia 
IO  defenae  to  an  action  of  trorw,  io  which  tbe 


present  action  is  analogoua."  The  aame  con- 
clusion waa  leached  in  fifmAoB  t.  .BOtffv*.  <» 
He.  147.  tbt  property  sold  In  that  case  by  tbe 
agent  being  ib^o  goTenmuntbonda,  payable 
to  tbe  bearer.  Tbeconrt  there  tald;  "Norls 
ft  any  defense  that  (he  property  aold  was  goT- 


^raoHtiti  bonds  payable  lo  bearer.    Tbe  boaa 
Ode  porcbaMr  of  a  stolen  bond  payeble  to  T 
er  might  perbapa  defend  bla  title  againsc 


«bear- 


le  owner.    Bat  there  la  no  rule  of  law 

that  iiecures  immunity  to  tbe  agent  of  tbe  thief 
in  mcb  cases,  iwr  to  the  agent  of  one  not  a 
bona  Ude  bolder.  ,  .  Tbe  rule  of  law  pro- 
tecting bona  flde  ptvchasera  ot  lost  or  atolen 
notes  and  bonds  payable  to  bearer  baa  never 
been  extended  to  persons  nM  IXHia  flde  par- 
cbasers,  nor  to  their  agents." 
Indeed,  we  discover  no  diflereooe  in  pi^nd- 


[de  between  the  case  at  bar  and  that  of  Bogen 
V.  Bvia,  2  Cal.  S71,  in  which  case  Bennett,  J., 
speaking  for  the  court,  said:  "An  auctioneer 
who  TeceiTes  and  sells  rtolen  property  is  liable 
for  the  conversion  to  tbe  same  extent  as  anv 
other  mefcbanl  of  individual.    This  Is  sc 


why  he  sboold  be  exempCM 
from  liaMiity.  The  peraon  to  whom  he  sella, 
and  who  has  paid  tbe  amount  of  the  parchase 
money,  woola  be  compelled  to  deliver  the 
property  to  the  true  owner  or  pay  him  its  full 
vaiue;  and  there  la  no  more  hardship  in  requir- 
ing the  auclloneet  lo  account  for  the  value  of 
tbe  gooda  than  there  would  be  in  compelling 
the  right  owner  to  loee  them,  or  the  purchaaer 
from  the  auctioneer  lo  pay  for  them."  It  Is 
true  that  this  same  case  afterwards  came  b»- 
ioreJhe  court,  and  it  was  held,  in  an  opinion 
reported  in  3  CaL  071,  that  an  auctioneer,  who 
in  tbe  regular  couive  of  his  buBinesi  receivea 
and  sells  attllen  goods,  and<  pays  over  the  pro- 
ceeds to  the  UAou,  without  notice  that  the 
gooda  were  atolen,  la  not  liable-  lo  the  true 
owner  as  for  a  convertioo.  Thia  latter  decis- 
ion, however,  cannot  be  austaioed  on  prind- 
pte,  is  opposed  to  tbegreatweight  of  authority, 
and  has  been  practically  overruled  In  the  later 
case  of  Otrkdy.  Waterman,  68  Cal.  84.  In 
that  case  the  defendants,  who  were  commiaaion 
merchanta,  sold  a  qiuintity  ot  wheat,  somma- 
Ing  It  to  be  the  properly  of  one  Willlama,  and 
paid  over  to  bim  the  proceeds  of  tbe  aale  be- 
fore thev  knew  of  tbe  claim  of  tbe  plaintiff  io 
that  acttcH).  There  was  no  fnud  of  bad  faith, 
but  Uteconrt  beld  the  defeodanu  there  Itsblo 
for  the  conversion  of  tbe  wtieat.  In  this  case 
it  was  the  duty  of  tbe  defendant  to  know  for 
whom  be  acted,  and,  unleaa  he  was  willing  to 
take  the  chances  of  loea,  to  have  aatiafled  bfm* 
self  that  bis  principal  waa  able  to  save  him 
barmleaa  If  In  the  matter  of  bis  agency  he  in- 
curred a  llaMUty  by  tbe  conversion  of  prop- 
erty not  belonging  to  such  principal. 
Ju^gmmi  and  order  a^glnntd. 


We   concnr:     OmronttCr   J.;     HoFa^ 
Und.  J.;  8h)upBt*lii.  J. 
Ve  ditfent:  B^kHr.  Oh.  J.;  PftUraoB,  /. 


KANBAB  8UPREHB  GODItT. 


State  of  EANBA8,  Flff.  in  Brr., 
W.  O.  BDHH. 


ter  80  of  the  Zawb  of  1878  whtob  pre. 
aoilbiiB  a  oilmlnBl  pnnlihment  (or  Improperlr 
— ■"■ — ' — *■" lot  voteta  la  n  ' 


a.   AisrlMlnaliBfttn 


th*tB..th*glly^clw*effcettyoftheBe». 


HoT>.-n8latutorir  of tnte,  tndtotnMnt/or, 


Where  an  IndiobnaU  aven  faota  which  oertalnlr 
Aarge  defendant  with  the  eommladon  ot  the  act 
foiMilden  br  atatata.  It  la  luOolent.  State  v.  Hel- 
TilIe,llB.I.aT;  HeCarttarv.  Territory,  lWro.au. 

Rut  all  the  (aots  and  olronmetanoeB  whloh  (o  to 
oooaUtute  the  oSense  moat  tw  stated.  Hampfarsya 
V.  State.  IT  Via.  BSI;  Siate  v.  HoKende.  tt  He.  aS; 
Devil r. State, nud. »;  Wood  v. People, IB N. T. 
UL.R.A. 


tai:  ElDnerv-State,ZlTei.App.U8iCoin.v.  CaaA, 
t  Aihm.  106;  State  v.  Btraun.  TT  N.  0.  NXL 

An  Indlotmeot  whloh  obargea  ail  the  aola  neoes- 
■arr  to  ooDsUtute  tlie  ottenee  la  aood.  Kanh  v. 
81«te,Haa.in;  United  Statei  T.J>ouaQ,nBlaiehf. 
in. 

Where  the  statement  of  the  case  neoenarllr  In- 
oludea  a  knowledge  o(  the  Ulegalltr  of  tbe  aot  an 
averment  of  knowledge  or  of  Intent  Is  not  necea> 
sarjr,    Oom.  v.  Stout,  T  B.  Men.  MT. 


See  also  30  L,  K.  . 


Me 


KuiBU  Honuud  OouBT. 


Jas., 


pMMDt,  and  <Ud  not  flTB  hli  nvne.  agn,  octnipa- 
tlon.  or  ptooe  or  raildeDoe.  ma;  be  lufflolsDt, 
irlthont  exprenlr  alleiiiis  any  urlmiDal  hitoit. 

S.  Wltea  the  comml—lttn  of  ma  Met  I* 
nmde  ft  erim«  br  atAtat*.  wltbout  aar  bx- 
pnM  leferenoe  to  any  Intent,  tlien  the  only  oilin- 
Ina]  till  I  ml  iiiiiiiwiiilljIiiiinlTniHiirhnnrimtilnrtnTi 
ot  the  offttDse  ll  the  Intent  to  ooiDmlt  Ibe  Inter- 
dloled  *ot,  anil  la  *u<ih  a  case  It  li  not  neoeanuT 
to  f omudlr  or  eipreaal;  aUeee  iuob  iDteot.  or  BDf 
Intent,  but  tlmply  to  alleffe  the  oonuntBiOD  of  the 
aot,  and  the  Intent  will  tw  pneumAd. 
ton  Bt^tartnii-i 

4,  A  lU^it  d«pMtiiv«  from  M»ta  divoe- 
toaT*  prorlalan  of  the  Act  icdaUnc  to  the  isk- 
latntlou  of  Toten  In  olilea,  wtthont  any  fnndu- 
lent  Intent  on  the  part  of  Qie  offloer,  and  which 
In  Ita  oatare  and  ^ect  oannot  inlura  anrone.  or 
OfiMMe  to  Interfere  with  or  defeat  the  purpoae 
of  the  Aot.  la  not  punlahable  aa  afelony,  or  within 
luaeottonlGoftheAoL 


.(Januarr  10,  uau 

ERROR  to  Ibe  Dlatrict  Oonrt  for  fiotler 
Coanlj  to  rerlew  a  judgment  la  favor  of 
defendant  in  a  proceeding  to  punish  him  for 
Tlolatfng  the  pravlalon  of  the  St&tute  relating 
to  tbe  regiatratloii  of  Totera.    BeoBried. 

The  facta  Buffldentl;  appear  In  the  opinion. 

Me»tn.  L.  B,  Kellosv.  AUjf-Gm.,  and  B. 
H.  HnteUna  for  the  State. 

Mtmtt.  Olocaton,  Haiwlltfm,  Fnllor  * 
Cnbblion  foe  defendant  In  error. 

V»lentl)i«t  J.,  dellvei«d  the  opinion  ot 
the  court: 

Thia  was  a  cilmln&l  prosecution  In  the 
District  Court  of  Butler  County,  under  § 
10,  chap.  80,  Laws  1870  (Qen.  8Ut.  lS89,pi>r. 
Til),  in  which  the  defeadaat,  W.  O.  Boah, 
who  WM  the  city  clerk  of  the  City  of  El 
Dorado,  a  city  of  the  second  class,  was 
charged,  upon  Informatlun  in  two  counts, 
with  reKlatering  J.  N.  Hanna  as  %  voter, 
Banna  not  being  present,  nor  appearing  in 
person,  nor glTinenls name,  age,  occupation, 
or  place  of  resi^nce.  Tbe  title  to  the  Act 
In  which  the  aforesaid  section  15  ia  found, 
and  sections  8  and  15  of  such  Act,  read  as 
follows:  "An  Act  to  Provide  for  and  to 
Regulate  tbe  Registration  of  Voters  In  Cities 

of  the  First  and  Second  Class,  and ' 

all   prior  Acta   in  Belatlon  thereto, 

8.   No  person  shall   tw  regiatorod  i      .  .      _ 

appear  In  person  before  the  city  cleik,  at  the 

-K_  -i-_i...   .— _.     j.._.__ 1   -™-.  ■-    -Its, 

his 


CUT  clerk's  office,  during  usual  office  hnu», 

and   apply   to   be  registered,    and   give  ""'" 

,  age,  occupation,  and  particular  pli 


of  residence,  as  required  to  make  the  proper 
entries  in  the  poll-bookB."  "Sec.  Ifl.  If  any 
officer  shall  negloct  or  refuse  to  perform  any 
dutyrequlred  by  this  Act,  or  in  the  manner 
required  by  this  4ct,  or  shall  neglect  or  re- 
fuse to  enter  upon  tiie  preformance  of  any 
such  duty,  or  shall  enter,  or  cause  or  permit 
to  be  entered,  on  the  registry  1>ooks.  the  name 
of  any  person  in  any  otner  manner,  or  at  any 
other  time  than  as  prescribed  by  this  Act,  or 
shall  enter,  or  cause  or  permit  to  be  entered, 
on  such  list,  the  name  of  any  person  not  en- 
titled to  be  registered  thereon,  according  to 
the  provisions  of  this  Act,  or  shall  destroy, 
secrete,  mutilate,  alter,  or  cliange  any  such 
18L.  R.  A. 


registry  books,  he  aball,  upon  coUTlctloii.  te . 
pnnishud  by  confinement  and  hard  labor  In 
the  penitentiary,  not  exceeding  one  year, 
and  uiall  forfeit  any  offlee  he  may  then  hold. 

The  portloni  of  the  foregoing  sections  par- 
ticularly applicable  to  this  case  are  thoaa 
whloh  read  as  follows;  "No  person  ahalt 
be  registered,  unleea  he  appear  In  person 
before  the  city  clerk,  at  the  city  clerk's  ofiQoe, 
during  naaal  office  hours,  and  apply  to  lia 
registered,  and  give  his  nune,  age,  occupa- 
tion and  particular  place  of  resldenoe.  .  .  . 
If  any  officer  [a  city  clerk]  .  .  .  shall 
enter,  or  cause  or  permit  to  be  entered,  oo 
the  registry  books,  the  name  of  any  person 
in  any  other  manner,  or  at  any  other  time, 
than  as  prescribed  by  this  Act,  ...  be 
shall,  upon  conviction,  be  punished,'  etc 
Tlie  defendant  moved  the  court  to  quash  llw 
Information,  upon  the  following  crounda,  to 
wit :  "Jfrfl,  that  the  Act  of  the  Legislature 
of  the  State  of  Kansas,  under  which  said 
information  is  pretended  to  he  drawn,  to 
wit,  chapter  80  of  the  Session  Laws  of  1870, 
Is  uncoiwtltutlonal,  being  In  oontraventlon 
of  g  16  of  article  S  ot  tbe  Constitution  of  tilt 
State  of  Kansas :  Kemuf,  that  no  offenae  1i 
charged  against  the  defendant  In  said  infor- 
mation :  third,  that  neither  ot  the  counts  of 
said  Information  statM  and  charges  an  of- 
fense against  the  laws  of  the  State  of  Kan- 
sas." The  court  sustained  tbe  motion,  and 
discharged  the  defendant,  and  the  State  of 
Kansas  appeals  to  this  court.  No  brief  for 
the  defendant  has  been  filed  In  this  court, 
but  from  the  plaintiff's  Iirlef,  and  the  defend* 
Bnt's  motion  to  quash,-  we  can  probably  o1>- 
tain  a  correct  understanding  as  to  what  watt 
the  grounds  upon  which  the  court  below 
quashed  the  Information.  It  is  clalmeil,  as 
we  nnderstand,  that  the  title  to  the  Act  la 
not  brood  enough  to  authorize  a  provision  in 
tbi;  body  n'.  the  Act  creating  a  criminal  of- 
fense, or  prescribing  a  punishment  therefor. 
We  think  It  Is.  titaU  r.  Barrelt.  «  Kan. 
918.  and  caaes  there  cited ;  Dwtin  r.  Fmtioai, 
Zi  Kan.  868.  The  oSenae  in  the  present  case, 
and  the  punishment  therefor,  nave  relation 
to  the  general  subject  contained  in  the  title 
to  the  Act,  which  Is  the  registration  of  vot«ri 
In  certain  cities,  and  such  offense  and  pun- 
ishment ore  Included  witbitj  such  subject, 
within  the  meaning  of  the  Constitution. 
They  clearly  relate  to  the  registration  of 

It  Is  further  claimed,  as  we  understand, 
that  the  information  is  defective,  for  the  rea- 
son that  it  does  not  allege  any  criminal  in- 
tent on  the  port  of  the  defendant.  Of  course, 
a  crime  cannot  bo  committed  unless  the  per- 
son committing  the  acts  supposed  to  consti- 
tute the  crime  entertains  a  criminal  intent, 
and  that  criminal  intent  must,  in  some  man- 
ner, he  averred  in  the  information  or  Indict- 
ment, either  ezpreaaly  or  impliedly.  But 
when  the  commission  of  an  Act  Is  made  a 
crime  bv  statute,  without  any  express  refer- 
ence to'any  intent,  then  the  onlV  criminal 
Intent  necessorily  involved  In  the  commis- 
sion of  the  offense  Is  the  Intent  to  commit 
the  Interdicted  act,  and  in  such  a  case  It  la 
not  necessary  to  formally  or  expressly  allegt 
such  intent,  or  any  Intent,  but  simply  to  al- 
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lege  the  commlHlon  of  the  ut,  uul  the  In- 
tent will  be  presumed.  In  the  preeeat  case, 
the  wrong  committed  wu  the  regfatmtloD  of 
the  Dune  oC  J.  N.  Hanna  as  a  roter,  wltbotit 
tils  appeulDg  in  pcraon,  or  being  preient, 
and  without  nls  kItIdk  his  name,  age,  occu- 
pation, or  placa  of  residence.  In  such  a  case, 
all  that  It  necenBty  la  simply  to  allege  the 
tact  that  the  defendant  to  Tegl8t«r«d  the  name 
of  Hanua,  without  also  stating  that  be  lo 
registered  such  name  with  the  intent  to  to 
register  the  same.  It  Is  alleged  in  the  In- 
formation that  the  defendant  "unlawfull; 
and  feloniously"  so  registered  the  aame. 
Mr.  Bishop,  in  bis  work  on  Criminal  Pro- 
cedure (vol.  1,  &S21),  ueee  the  following 
language:  "Starkie  says:  'To  render  a 
party  criminally  responsible,  a  vicious  will 
must  concur  with  the  wrongful  act.  But, 
though  It  be  unlTerBally  true  that  a  man 
cannot  become  a  criminal  unless  his  mind  be 
In  fault,  it  is  not  so  general  a  rule  that  the 
guilty  intention  must  be  averred  upon  the 
(ace  of  the  indictment.'  For,  in  a  large  part 
of  the  Crimea  the  vicious  will  appear«,  prima 
tacle,  in  the  act  Itself ;  hence  to  allege  sim- 
ply the  act  makes  the  required  prima  facie 
«Bae,  and  any  non-concurrence  of  the  will 
therein  ia  a  matter  of  defense. "  And  In  nott 
t  to  the  tame  section  be  uses  the  following 


lawfu 
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of  I*w  (to!.  4,  p.  681)  the  following  lan- 
guage Is  used :  "  Where  the  Statute  contains 
nothing  requiring  acta  to  be  done  knowingly, 
and  the  acta  done  are  not  molvfn  in  m,  hoi 
infamout,  but  are  merely  prohibited,  the 
offender  is  bound  to  know  the  law,  and  a 


declares  It  a  misdemeanor  to  obstruct  ..  ,  .._ 
lie  road.  When  the  Statute  does  uot  make 
Intent  an  element  of  the  crime,  intent  need 
not  be  alleged,  although,  tmdor  general  prin- 
elplea.  It  mutt  be  proved ;  and  It  is  held  that 
«ne  who  does  that  which  the  law  forbids  Is 

S resumed  to  have  had  the  criminal  intent." 
1  the   preeent  csae,  we  think   the  criminal 


intent  waa  Impliedly  and  sufBciently  alleged 
by  the  allegations  setting  forth  and  averrln? 
the  commission  of  the  prohibited  acts. 


Tlu  judgment  cf  tht'eourt  btioa  mU  bt 
tened,  and  canae  remanded  for  further  pro- 
ceedings. 

All  toe  Justices  concur, 

A  petition  for  rehearing  was  >nBequently 
Hied,  in  support  of  which  Mum.  E.  N. 
Smltli  and  Redden  *  Behwmaohar.  for 
defendant  in  error,  contended : 

Thlt  section,  examined  and  interpreted  in 
the  light  of  common  sense,  simply  means  that 
no  omcer  shall  fraudulently  violate  the  pro- 
visions of  the  Act  regulating  the  registration 
of  voters.  To  hold  that  the  clerk  is  guilty 
under  the  admitted  facta  in  this  case  would 
be  such  a  harsh  construction  of  the  criminal 
law  that  its  enforcement  wonid  simply  be 
tevoltlng.  Upon  referring  to  other  sections 
ISURA.  J 


half  of  the  cltyofflcere  ii 
ate  liable  to  prosecution  and  conviction  for 
the  violation  of  the  letter  of  the  law.  The 
statement  of  such  a  proposition  Is  sufflclent. 
Bee  4  Am.  A  Eng.  Encyclop.  Law,  g^  4-0, 
p.  679 ;  7  CHm.  L.  Rep.  p.  278,  article  by 
W.  F.  Elliott. 


.  /.,  on  October  10,  1891,  deliv- 
ered the  opinion  of  the  court ; 

Upon  the  original  hearing  no  argument  or 
appearance  in  behalf  of  the  defendant  waa 
made,  but  upon  this  application  for  a  re- 
hearing the  defendant  appears  by  bis  counsel, 
and  Insists  that  the  Information  filed  against 
him  is  inadequate  in  its  averments,  and 
fatally  defective  in  not  charging  a  culpable 
Intent.  It  Is  stated.  In  substance,  that  he 
waa  the  city  clerk  of  £1  Dorado,  and  that  be 
unlawfully  and  feloniously  registered  J.  N. 
Hanna  as  a  qualified  voter^  when  Hanna  did 
not  appear  in  person,  or  was  not  preeent  in 
the  office  of  the  city  clerh,  giving  his  name, 
occupation,  and  place  of  residence,  as  the 
Statute  directs.  It  is  stated  that,  at  the 
hearing  of  the  motion  to  quash,  the  county 
attorney  informed  the  court "  that  there  would 
be  no  effort  made  to  show  any  fraudulent 
Intent  on  the  part  of  the  defendant  In  the 
simple  act  of  registering  J.  N.  Hanna.  who 
was  at  that  time  a  resident  and  otherwise  a 
legal  and  qualified  elector  in  the  City  of  El 
Dorado,  but  who  did  not  appear  In  person 
before  said  clerk  on  the  day  on  which  be  was 
registered."  It  is  also  stated  that  the  district 
court  held  that  unless  "the  defendant  by  his 
act  Intended  to  commit  some  wrong,  either 
in  registering  a  person  not  entitlea  to  vote, 
or  intending  to  Injure  or  defraud  a  person 
with  a  right  to  vote  out  of  his  vote,  or  in- 
tending to  Injure  or  defraud  some  candidate 
Ijefore  the  election,  the  defendant  would  not 
be  guilty  of  violating  the  law ;"  and,  as  none 
of  these  things  were  contended  for  by  the 
prosecution,  the  motion  to  quash  waa  sus- 
tained. 

It  is  earnestly  contended  that  It  was  not 
within  the  legislative  Intent  to  punish  as  for 
felony  every  omission  or  failure  of  the  oltictrs 
to  carry  out  the  minute  and  minor  details  of 
the  Begistration  Act,  and  that,  although  the 
prohibition  of  the  Act  was  general  la  its 
terms,  it  fairly  embraced  only  the  mischiefs 
.which  the  enactment  was  Intended  to  prevent. 
It  It  therefore  urged  that  the  Information 
should  contain stat«mentBshowingaculpable 
intent  on  the  part  of  the  defendant  to  defeat 
the  obvious  purpose  of  the  statute,  or  slle- 
gations  of  some  acta  or  omissions  of  the 
defendant  of  a  substantive  character  neces- 


writer  hereof  is  now  inclined  to  think  that 
the  allegations  of  the  Information  are  in- 
sufficient ;  but  the  majority  of  the  court  are 
of  opinion  that  the  language  of  the  charge, 
itating  that  the  act   was  unlawFull;   and 


adequate  In  statement  as  to  be  fatally  detect- 
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Itb.  The  oourt,  hawtter,  docs  not  decide, 
M  cauiuel  seems  to  think,  tlut  every  de- 
putiue  from  tlie  letter  ot  tlie  Statute  comet 
vlthln  ita  prohibition  and  penal^,  uul 
therefore  the  hardships  which  counsel  Imu- 
Ine  will  Tesult  from  the  enforcement  of  we 
Act  do  not  exist.  It  is  tme  that  the  Isngnaee 
of  section  IB  is  sweeping  in  its  terma,  ana, 
if  construed  with  ifterwy  severity,  would 
embrace  the  slightest  departure  from  any 
direction  or  detail  which  the  Statute  con- 
tains, however  innocent  and  harmlea  the  act 
Of  omission  of  the  officer  might  be.  It  is 
evident  from  the  provisions  and  penaltv  of 
the  Act  thAt  fuch  waa  not  the  purpoae  of  the 
Legislature.  The  Act  Is  a  general  one,  giv- 
ing speci&c  and  mlnuU  directions  and  details 
aa  to  the  preparation  for  and  the  regulation 
ot  the  registration  of  voters  In  cities  of  the 
first  and  seocmd  classM.  Hlnate  direction* 
are  given  as  to  tlie  various  steps  to  be  taken, 
and  tlM  manner  tlwreof,  some  of  which  are 
very  impwtant,  while  others  are  of  less  im- 
portanoe ;  and  at  the  end  of  the  cliapi«i  it  Is 
provided  that  If  anj  offloer  shall  neglect  or 
refuse  to  perform  any  act  required  bj  the 
Statuu,  and  in  the  manner  required  bv  it, 
he  sitall  Im  guilty  of  a  felony,  and  punished 
by  confinement  and  liard  labor  in  the  penl- 
tontivy,  as  well  aa  to  forfeit  the  office  which 
be  then  holds.  The  Legislature  doubtless 
intended  to  impose  upon  the  officers  a  faith- 
ful obaervance  of  the  provisions  of  the  Act, 
with  a  view  of  carrying  out  Its  purpoace ; 
but  it  will  hardly  he  contended  that  the 
Legislature  Intended  to  visit  so  severe  a 
punishment  upon  an  offloer,  free  from  any 
wrong  intent,  for  some  alight  departure  from 
an  unimportant  detail  of  i£e  law,  which  does 
not  and  cannot  operate  to  defeat  Its  object. 
We  may  properly  look  at  the  mischief  pro- 
posed to  be  remedied,  and  " 


by  proper  proofs,  who  are  entitl 
an  election,  thus  securing,  ten  dava  before 
the  election,  the  full  reglstir  of  all  persons 
entitled  to  vote,  which  registry  can  be  ex- 
amined and  scrutinized  by  any  Intereated 
party,     aiais  V.  ButU,  81  Kan.  M7. 

Anv  substantive  act  or  omission  of  an  officer 
whlcn  appears  to  operate  to  defeat  this  pur- 
pose comes  within  the  prohibition  and  pen- 
nlty  of  the  Statute ;  but  a  strict  compliance, 
with  a  minor  detail  that  could  iiave  no  ancb 
eSect  waa  not  intended  to  be  punlHhed  as  a 
felony.  For  instance,  the  Act  provides  that 
on  January  1st  of  each  year  the  mayor  and 
council  shall  procure  and  open  a  poll-book 
for  each  ward  In  the  city.  Would  the  inad- 
vertent omissioD  to  furnish  a  poll-book  until 
the  following  day  subject  these  officers  to 
Imprisonment  In  the  state  peuit«atiarvT  The 
Statute  further  provides  that  the  poll-books 
shall  at  all  times  be  kept  in  the  office  of  the 
city  clerk.  If  the  clerk  should  take  one 
book  out  for  repaiTH  after  office  hours,  and 
return  It  In  time  for  the  opening  of  business 
tbe  next  morning,  would  he  be  liable  to  a 
felon's  punishment t  Again,  the  Actrequires 
IS  L.  R.  A. 


that  the  hooks  ahall  be  open  tA  all  time* 
during  tlie  year,  except  for  ten  days  preced- 
ing the  election ;  hut,  it  will  not  be  oon- 


offlce  hours.  If  the  clerk,  as  a  matter  or 
courtesy  and  accommodation,  should  remain- 
in  his  office  a  short  time  beyond  the  usual 


ue  penalties  of  the  law.  He  Is  required  to- 
enter  the  names  of  the  persons  registered  in 
alphabetical  order;  but  if  he  soould,  by 
mistake,  fail  to  enter  a  name  In  that  order, 
he  would  hardly  be  guilty  of  felony,  al- 
though the  work  was  not  done  in  tbe  manner- 
provided  in  the  Act.  It  Is  also  provided  that 
no  person  shail  bo  registered  unless  tie  appear 
in  person  at  the  dtr  clerk's  office,  and  apply 
to  be  registered :  but  If  a  qualified  voter 
who  was  an  invalid  was  driven  In  a  caniage- 
to  the  city  clerk's  office,  but  was  unable  to- 
enter  there,  and  should  call  the  city  cleilc 
out  In  the  street,  or  should  chance  to  meet 
him  in  tlie  street,  and  Uiere  apply  to  be  reg- 
istered, and  the  city  clerk,  knowing  that  h»- 
was  unquBetionably  a  ouallfled  votw,  should 
register  him,  would  this  deviation  from  tbe- 
Btrlct  letter  of  the  Statute  be  within  the- 
severe  penalties  provided  in  section  I5t  We 
think  not.  Tbeae  and  manv  other  like  acta- 
and  omissions  are  within  tiM  letter  of  tlie- 
Statute ;  but  manifestly  the  Legislature  did 
not  contemplate  that  such  acts  or  omlsalona. 
should  be  punished  aa  feiontes.  A  departure 
from  some  directory  provision,  made  without 
fraudulent  intent,  and  which,  in  its  natura- 
and  effect,  cannot  Injure  anyone,  or  operate- 
to  defeat  or  Interfere  with  the  purpose  of  th» 
Act,  cannot  be  regarded  to  have  been  in  the 
mind  of  tbe  LeeiBlature  In  prescribing  the 
penalties  of  the  Act.  Although  such  depart- 
ure appears  to  be  within  the  strict  letter  ot 
the  Act,  a  oonaldeiatlon  of  the  mischief  In- 
tended to  lie  prevented,  the  remedy  pro- 
posed, and  the  punishment  provided,  indi- 
cate clearly  that  such  was  not  the  Inteiitio&i 
of  Hie  makersof  theStatute.  Ithaaalreadr 
been  held  that,  when  the  Intention  of  the- 
Leglslature  can  be  discovered,  it  should  be- 
senslbly  followed,  although  such  interpre- 
tation may  seem  contrary  to  the  letter  of  the- 
Statute. Intatiealinff  lAqitar  Oaia,  23  Kan. 
7B1.  — 


Valantlne,   J.  ; 

I  concur  In  overruling  the  motion  for  t^ 
rehearing,  but  I  do  not  wish  to  eipreM  any 
opinion  upon  any  matter  not  involved  In  tbe- 
coneideratton  of  this  question.  The  funda- 
mental question  to  be  considered  Is  whether 
the  defendant's  motion  in  the  court  below  t» 
quash  the  Information  should  have  been  sus- 
tained or  not;  and  as  to  when  Informationa- 
may  be  quashed,  and  when  not,  see  the  caae- 
of  Stot*  V.  Morriton.  48  Kan. . 
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pablle  offenie  u  agAlnst  the  deieodtut  or 
not.  Or,  In  other  words,  the  guettfon  Ib  UiIb  : 
Wbera  ■  crimlDsl  iafomuttoa  aUtea  and 
^argea  OTerytbtag  and  all  things  neoeasaiy, 
under  the  itatntes,  to  oonatltnte  a  public  of- 
feoM,  and  ctatw  the  ume  mbitantullr,  and 
almost  lltersllf,  In  the  laneuBge  of  the  Stat- 
ute deflnlng  the  offense,  and  charges  that  the 
acU  of  the  defendant  coastituting  the  oBenw 
irero  committed  by  him  "  anlawf ully  and 
felonionalf,"  does  auch  an  information  state 
a  pnblic  oOensa  or  niitl  Or  perhaps.  In  still 
other  words,  the  qnestion  Is  this :    Maj  a 


ofFenseT 

In  the  case  of  Wmg-r.  Atteria,  IS  Or.  CSS, 
It  was  held  that  to  allege  that  an  act  was 
done'willfullTandunUwfnllj''  was  equiv- 
alent to  alleging  that  It  was  done  "know- 
ingly. ■  In  the  case  of  WtinterpJUn  t.  Stait, 
1  Bfackf.  IBS,  190,  It  is- said,  among  other 
things,  BS  follows:  "  'Pelonionslv'  Ta  sub- 
stituted foi  it  [the  word  "  unlawful! j" J  In 
this  Indictment,  snd  ii  not  taotamonnt  to  it, 
but  Is  a  word  of  far  more  extensive  criminal 
The  act  complained  of  could  not 


SOT,  It  la  said  "that  the  word  'feloutouslj. 
In  the  connection  In  which  it  was  used  in  the 
Indictment,  was  identical  tn  its  import  with 
tbe  word  'pnrposel  j. '  "  In  the  case  of  Oom. 
T.  Adrnnt,  127  Mass.  IS,  17,  It  Is  said  :  "Bnt 
tbe  allegation  that  the  defendant  mallclouslf 
and  feloutouslj  Incited  and  procured  the 
principal  to  commit  the  felony  imports  that 
she  acted  with  an  unlawful  intent."  In  the 
case  of  AUm  v.  Hundred  of  Kirton,  8  Wlls. 
SIB,  It  Is  said  as  follows:  "Here  be  [the 
prosecutor]  has  alleged  tn  his  declaration, 
and  proved  at  the  trial  to  the  satisfaction  of 
the  jurj,  that  the  same  was  committed  and 
done  feloniouslj :  and  that  act,  which  was 
committed  felouionily,  was  certainly  done 


willfully,  nnlawfully,  and  maliciously;  fo* 
doing  an  act  feloniously  Is  doing  U  muM 
animo,  »lz.,  witi  malice.  Therefore  Ser- 
geant Borland  concluded  that  tho  declaration 
was  perfectly  right ;  and  of  that  opinion  was 
the  whole  court,  and  gave  Judarment  for  the 
plaintiff."  In  Webster's  Inteniatlonal  Dic- 
tionary It  Is  said  that  the  word  "telontous" 
means  "having  the  quality  of  a  felony ;  ma- 
lignant; malicious;  Tlllainous;  perfidious; 
In  a  legal  sense,  done  with  Intent  to  commit 
a  crime."  The  Encyclopiedio  Dictionary 
says  that  the  word  "  f^onloos'  means,  In  law. 
"of  the  nature  of  a  felony ;  done  with  delib- 
erate puiTOse  to  oomroit  a  crime."  And  the 
WOTd  "feloniously"  means,  in  law,  *ln  a  fel- 
onious manner ;  with  deliberate  Intention  to 
commit  a  crime."  See  also  the  Imperial 
Dictionary  and  the  Century  Dictionary,  sub- 
stantially to  the  same  effect. 

Under  the  foregolne  authorities,  and  under 
the  allegations  of  the  Information,  the  de- 
fendant old  all  that  was  necessary  to  be  done, 
under  the  statutes,  to  constitute  his  acta  a 
criminal  offense;  and  as  be  did  the  same 
"nnlawfully  and  feloniously,"  be  did  the 
same  "with  Intent  to  commit  a  crime.  (Web- 
ster, Lit.  Diet)  ;  or  "with  deliberate  Inten- 
tion U>  commit  a  crime"  (Encyclop.  Diet.). 
It  woald  therefore  seem  that  Uie  Information 
ought  to  be  held  to  be  sufflclent.  Can  a  per- 
son violate  a  criminal  statute  "with  deliceik 
ate  Intention  to  commit  a  crime,"  and  still  be 
innocent  and  blamelessf  Where  a  statute 
prohibits  a  thlUK,  and  makes  the  doing  of  the 
same  a  criminal  offense,  but  nevertheless  a 
party  does  auch  thing,  and  does  It  "unlaw- 
fully and  feloniously, "or.  In  other  words, 
does  It  "with  the  Intent  to  commit  s  crime.  Is 
he  still  innocent  and  blamelessT  Will  it  be 
claimed  that  the  Statnte  In  Uie  present  case 
Is  a  bad  law,  and  that  the  Legislature  has  no 
Tight  to  pass  a  bad  law,  and  thprefore  that 
the  same  should  be  annulled  by  the  courut 
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Frederick  HABBRMAN,  Betjit., 

e. 

John  0.  BA£ER,  AppL 
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1.  IfcaBSMwflMt  tt*tau»pbftBi<tnc» 


a  deed  Is  atuii 

deed  Is  not  sulBcleDt  to  show  that ' 

veranoe  was  made  wttb  teferenoe  to  the  road. 

%■  A  eoBT*rmne»  of  laad  bonndod 
"mHaoff  »  CM-teln  road  which  was  laid  out 
sntlrBly  on  the  BTantor*!  land,  bat  on  the  margin 
tbaeot,  oarrles  tbe  fee  in  the  whole  roadbed. 

8.  Zi«Bda  pwrcihaeea  at  »  mortgiace 
Ml«  bgr  4h»  moFtg«c«e*a»dailtilstr»tor 
e.  t. ».  In  Ueownname  altfaonKh  held  br  him  In 
knat,tBk«OQ  In  bli  hands  theohaiaoterof  tlie 


fOotobar  ^  ISBL) 


AYPEkL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Sui>erior  Court 
for  the  City  of  New  York,  affirming  a  judg 
ment  of  ttie  Special  Term  in  favor  of  plEdntill 
In  an  action  raought  to  compel  ipeclflc  per- 
formance of  a  contract  to  purchase  real  estate, 
Afflrmtd. 
The  facts  sufficiently  sppear  in  the  oplclnn, 
Mr.  Robert  Stnrels.  with  Mtun.  0*lr, 


plot  owned  by  him  can  impose  no  Bervltude 
upon  the  lot  so  sold  in  favor  of  the  portion  r^ 
tained  by  him,  In  derogalion  of  his  grant,  with- 
out an  express  reservsUon  in  the  grant. 

Sioat  V,  MoDovgal.  80  N.  Y.  S,  R.  B18;  Bur* 
V,  MiiU.  ai  Wend.  290;  Oakteft  v.  UtaiOey.  0 
Wend.  B28. 

It  Is  therefore  evident  that  Sllllwell  had  no 
Idea  of  conveying  the  fee  in  this  roadbed  lo 
Robert  L,  Bonne,  or  Charlton  or  Adams  for 
their  exclusive  use  and  eo]oyment  as  against 
his  own  use,  or  that  of  the  ptirchasers  from  him. 


See  also  33  L.  R.  A.  245. 


Nbw  Ycsk  Covwa  of  Afpkau 


Oct., 


The  oourti  will  not  extend  the  effect'ot 
eoDTejaooe,  ao  u  to  ourj  tide  to  the  ccntte 
Udm  of  KMds  adldnlDg  property  m>  coOTered. 

Bitietty.yew  TorkOmt.S.  Ur.  3SN.  TTeii 
Arrin  v.  JVew  Font  Omt  A  O).  86  N.  Y.  ISO; 
i-MplDT.  CW^ab,  67  N.  T.  Sia;  H'Mfa't  Bon^ 
of  Buffalo  V.  yMoli,  9i  N.  Y.  SS;  BnMth  t. 
Bnnnau,  BO  N.  Y.  609;  Mott  y.  Mi4t,  K  N.  Y. 
SM;  Ann  CbuRfv  ^.  in*.  C».  t.  iSbMni,  87 
N.  Y.  287;  Story  t.  Nete  York  SU9.  R.  O..  90 
N.  T.  ISl;  //uMnar  v.  Brooklyn  Oi^  B.  Oa.  96 
N.  Y.  16;  pMpIi!  T.  ^otw,  113  N.  Y.  597. 

Where  the  vEUdotfallt  to  show  he  bu  a  mar- 
keUble  lltle,  a  purchaser  will  not  beoompelled 
to  apedQcflllf  perform. 

IktiriBtr  V.  HehHtm;  86  N.  Y.  68i. 

Jf«Mn.  Saaanvl  ITBt«rMj«r  and  Ma>«a 
Welnmwa,  for  leapondent: 

The  Intention  and  eflect  of  the  dmds  from 
StlDwell  toBowne  and  Cbaritouwat  to  conver 
Uie  fee  of  th«  proper^  Id  the  Btillwell  Road 
and  tbe  fee  In  Uie  adjoint ng  half  of  the  Bloom- 
iogdale  Boad. 

%  Ladue.  118  N.  Y.  818;  Elliott,  Boada  A 
Streets,  1890. 

CoDcedingrlt  to  be  true,  tor  the  sake  of  arni- 
ment,  Lbat  after  the  oonveyance  to  Bowne,  Sull- 
well  laid  out  a  road  running  alonf  bis  own 
property,  bis  deed  to  Charlton  would  Iben  con- 
vey the  fee  of  the  entire  roadbed. 

Be  Bobbiju,  84  Bflnn.  99;  laghr  v.  Arm- 
tUvng,  a  Aik.  109. 


,  forecloKd  the  n 


e  belong!  □  It  1 


tbe  estate.    Having  purcfaaMathe  property  a 

the  uie,  be  would  M  deemed  lo have  purchase! 

»  trustee  and  he  would  have  a  right  to  c 


vey  it  without  a  release  from  thoae  lntereal«d 
In  the  estate. 

Loektaan  v.  Beilly.  95  N.  Y.  (H;  FofrnMn* 
T.  Bttdm,  20  Hun,  587. 

Qrt^,  J.,  delivered  tbe  opinion  of  thu 

In  thia  action,  which  was  brought  to  com- 
pel the  iefendant  to  perform  hia  point  of  an 
Bgrccuient  with  plalatlS,  and  to  completehia 

{lun^uue  of  tbe  plalDtlff's  land,  Tarioua  ob- 
ectiona  to  tbe  plalntiff'g  title  were  raised, 
ftnd  have  been  more  or  less  discussed.  If  any 
of  tbem  are  substantial,  the  defendant  should 
not,  of  coarse,  be  compelled  to  accept  tbe 
title  tendered  by  pUlntlff.  Whether  equitv 
will  enforce  the  apecidc  perfojToance  of  sucii 
contracts  Ig  a  matter  resting,  It  Is  true,  In 
discretion ;  but  it  is  a  discretion  which  pro- 
ceeds. In  its  ezerclae,  upon  settled  rales,  and 
not  arbitrarily.  Where  the  case  is  one  In 
which  the  proceeding  is  against  tbe  purchaser 
at  a  judicial  sale,  to  compel  him  to  carry  out 
his  bid,  tbe  discretion  of  the  court  may  be 
inflacnced  differently  from  a  case  like  the 
present,  where  the  action  Is  upon  the  private 
contract  of  the  parties.  But  this  la  Just; 
for.  In  tbe  former  case,  the  bidder  is  war- 
ranted in  aHsuminK.  not  Only  that  the  lltle 
to  tbe  land  is  readily  marketable  but  also 
that  tbe  jadgment  of  the  court  has  Bet  at  rest 
all  queBtiona  which  might  reasonably  be 
raised  concerning  tbe  validity  of  the  title 
offered,  In  all  cases  I  suppose  that  the  qual- 
ity of  the  title  must  be  the  aame ;  but  where 
13L.  R.  A. 


tlw  deliberate  ooavention  of  privata  p*n{c» 
results  in  a  contract  tor  the  aafe  and  purchaw 
of  lands,  the  matter  of  the  plaintltf'a  right 
to  an  enforcement  of  that  contract  shoula  be 
conaldered  more  favorably  ;  and  if,  notwlth- 
sl&ndtngall  the  legal  qneations  raised  by  ob. 
Jectlons,  or  suegested  from  the  records,  the 
vendor  is  found  to  have  the  legal  title  to  tbe 
premiMS,  and  bai  a  legal  right  to  convey, 
aa  he  has  agreed,  performance  by  the  vendee 
must  be  decreed.  That  precise  rules  can  be 
laid  down,  to  be  observed  in  the  various 
cases,  where  the  object  is  to  conrpol  Uie  specif- 
ic performance  of  sgreemMits  lot  the  sale  and 
purchase  of  lands.  I  doubt,  and  their  neces- 
sity Is  not  apparent.  "The  discretion  of 
courts  In  such  esses,"  to  cite  the  obaerratioo 
of  Lard  BIdon  in  WhiUv.  Dammt,  7  Tea.  Jr. 
35,  and  which  Sir  John  Bomilly,  master  of 
the  rolls,  quotes  In  JSiiytmoifv.  Cbps,  25  Beav. 
140,  "must  be  regulated  upon  grounds  that 
will  make  it  Judicial."  In  this  case  the  ob- 
jections relate  to  the  plaintiff's  title  to,  and 
right  to  convey,  oertalnpiecesof  land,  which 
formerly  were  included  in  highways  since 
abandoned.  His  oontract  was  to  sell  a  dis- 
tinct parcel  or  block  of  land  lying  between 
Eighty-Sixth  and  Eighty -Seventh  Streets, 
the  Boulevard,  and  Tenth  Avenue,  In  the 
City  of  New  York.  At  about  this  point,  an 
old  highway,  known  as  the  "  Bloom ingdale 
Road,  skirted,  on  the  west,  the  lands  of 
which  this  block  is  a  part,  and.  In  laying 
out  tbe  Boulewd,  the  old  highway  was  here 
mainly  taken  in.  Prom  the  Bloomlngdale 
Koad,  at  about  where  Eighty- Seventh  Street 
meets  tbe  Boulevard,  there  led  tdL  to  the 
eastward  a  way,  which  was  known  as  "Still- 
well's  Boad"  or  lane.  As  a  consequence  of 
the  alternation  of  lines,  caused  by  opening 
and  regulating  the  Boulevutl,  Eighty- 
Seventh  Street,  and  Tenth  Aveone,  pieces  or 
— ]s  of  land  were  added  to  the  property  of 

{laintiS'a  grantors,  to  form  the  present 
.  to  which,  from  their  having  pro- 
viausly  constituted  parts  of  the  abandoned 
highways,  the  title  (■  deemed  to  be  in  Um 
beirsof  Sarouet  Stlllwell.  Originally,  Sun- 
uel  Stlllwell  owned  the  farm  or  tract  of  land 
of  which  the  block  now  in  question  once 
formed  a  part,  and  the  lane  or  road  bearlnc 
his  name  was  built  bv  him  for  purposes  of 
convenience  of  access  for  himee If  and  to  other 
adjoining  parcels  of  land  which  he  had  sold 
various  parties.  It  ran  wholly  upon  his 
'n  lands  and  partly  upon  the  northerly 
margio  of  tbe  premisea  in  question.  For 
some  distance  esstwardlv  from  the  Bloominr- 
dale  Road  tbe  land  on  tne  other  or  northerly 
side  of  this  lane  tMlonged  to  other  owners. 
The  flrst  conveyance  made  by  Stlllwell,  in 
the  chain  of  this-  title,  was  made  in  1808  to 
John  Charlton.  The  description  of  the  prem- 
ises conveyed  bounded  uiem  "  along  tbe 
Bloomlngdale  Road,"  and,  where  they  ad- 
joined  StiUwell's  road,  "along  said  road 


nr 

line  between  propertiea.  In  tbe  absence  <H 
some  express  reservation  by  a  grantor  of  hia 
property  in  a  road,  such  as  would  be  Implied 


IMl. 
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where  ui  eaaemeDt  over  It  wu  alone  grnntod, 
■nd  tiM  deacrlptlOD  ran  to  aod  alone  tbe  aide 
irf  It,  as  it  WM  in  Jaelaon  t.  Hathamiy,  IG 
Johns.  447,  or  later,  in  the  case  of  MoU  t. 
Mm,  68  N.  Y.  246,  a  couTeyanca  of  lands, 
generally  bounded  as  along  or  upon  a  road, 
will  convey  the  fee  to  Its  cental.     S«e  Jaek- 


patt  of  Stlilwell's  property,  has  settled  this 

SuesUoD  of  vbat  pused  ol  this  private  road, 
1  tbe  case  of  a  grantee  of  land  adjoining, 
and  where  Qie  description  of  the  grant  wns 
"along  the  lane  of  said  Btlllwell,  intended 
for  a  road,"  etc.  It  was  held  that,  auder  the 
deed,  the  fee  of  the  soli  wm  granted  to  the 
cent«r  of  tbe  rood  when  built.  Be  Lad-ae, 
118  N.  T.  ai8.  To  complete  tbe  title  to  all 
of  StiUwell's  road,  the  plaintltf  att«mpU  to 
deduce  a  tftle  to  the  fuitiier  half  tbroueh 
the  original  conveyance  of  lands  made  by 
Btillwell  to  R.  L.  Bowne  In  November.  ITBO, 
which  comprised  a  tract  extending  from  the 
BloMniusdale  Iload  eastwardly,  and  along 
tbe  laoo  tulMequentlf  laid  out  and  used 
as  a  lane.  In  Uiis  deed  then  waa  no  ref- 
erence to  any  road,  and  the  only  groand 
(or  presuming  anything  with  regara  to  its 
dedication  or  existence  at  that  time  was  that, 
in  a  conveyance  of  other  parts  of  Stlilwell's 
property,  subsequent  In  time  to  Bowne's.  a 
map  annexed  thereto  showed  this  lane  laid 
out.  As  this  nap  bore  a  date  earlier  than 
that  of  tbe  deed  to  Bowne,  the  plaintiff  argues 
that  Bowne's  conveyanoe  must  have  been 
with  reference  to  the  road  as  shown  thereby. 
I  think,  however,  that  such  an  inference  Is 
hardly  permissible  from  tbe  mere  fact  of  the 
date.  Something  further  waa  required  as 
proof  concerning  tbe  map,  or  of  the  laying 
out  of  the  road,  in  order  to  Ingraft  upon  the 


plaintiff's  title  to  tlie  land  formerly  comprised 
wlQifn  the  abandoned  highways.  From  the 
proofs,  I  think  we  must  assume  that  Btlllwell 
conveyed  to  Bowne  with  no  reference  to  this 

The  question,  then,  is  whether,  as  the  road 
was  laid  out  upon  StiUwell's  land,  a  title  in 
fee  to  tike  whole  roadbed  did  not  pan  tn 
Charlton,  or  his  grantees,  subject  only  to  any 
easements  in  its  use  as  a  road.  This  question, 
I  think,  must  be  answered  in  the  affirmative. 


Uie  roaa  should  have  remained  in  StillweJl 
or  his  heirs  would  require  the  suoport  of 
some  presumption,  bearing  upon  his  Inter- 
ests, or  relating  to  some  necessity  In  fact. 
the  elements  for  which,  I  think,  we  cannot 
find.  The  only  interest  in  tbe  lone,  or  in  Its 
maintenance  as  such,  waa  poeaeaaed  by  Still- 
well's  grantees.  He  had  parted  witA  all  of 
his  land  bordering  on  the  lane.  The  natural 
presumption,  and  one  which  seems  to  flow 
rroni  tjfe  established  rules,  would  be  that, 
In  bounding  his  grant  to  Charlton  alone  this 
highway,  fittllwell  had  conveyed  his  fee  In 
the  rowlbed.    Wherethe  highway  divides  two 

r>pertles,  the  owner  of  each  abutting  piece 
presumed  to  own  to  the  center  of  the  way. 
ML.R.A. 


The  presumption  is  based  oo  tbe  Idea  tbat  the 
adjacent  owners  originally  contributed  the 
land  for  the  road,  and  this  presumption  as- 
sumes that  nothing  militates  against  it  in  tbe 
facts  of  ownership.  But,  If  the  grant  of  the 
abutting  property  went  only  to  the  side  at 
the  road,  or  the  public  authorities  are  vested 
with  the  right  to  the  soil  of  the  street,  tbe 
presumption  cannot  ozist  DmAam  v.  WU- 
liamM,  87  N.  T.  251. 

Where  the  highway  has  been,  as  In  the 
present  case,  wholly  made  from  and  upon  the 
margin  of  the  grantor's  land,  his  subsequent 
grant  of  tbe  adjoining  land  should  be  deemed 
to  comprehend  the  fee  in  the  whole  roadbed, 
upon  the  same  principle  that  exists  for  giv- 
ing the  fee  to  tbe  center  In  the  other  cases. 
The  grantor  should  be  presumed  to  have  In- 
tended by  his  conveyance  tbe  full  Investiture 
of  the  grantee  with  all  appurtenant  property 
rights  In  the  highways.  What  other  inten- 
tion could  be  conalatently  snpposedT 

In  the  early  case  of  Jatkton  v.  MaOumaig, 
rapra.  it  was  observed  that  there  waa  reason 
for  Intending  that  the  parties  to  a  convevancs 
of  pmpertv  bounded  along  or  upon  a  hiniway 
meant  te  ue  middle  of  the  highway.  Would 
there  not  be  equally  reason  for  tbe  legal  In- 
tendment that  they  meant  tbe  whole  high- 
war,  where  it  was  the  property  of  the  grantor 
In  ItsentlretyT  Can  we  suppose  an  intentioa 
in  the  srantOT  to  reserve  to  himself,  or  to  hla 
heirs,  the  fee  in  half  of  the  highwayT  I 
think  not.  As  to  the  grantor,  the  control 
and  beneficial  use  of  the  road  have  ceased  to 
be  of  importance ;  but  to  the  grantee  they 
must  be  important,  if  not  essential,  for  many 
patent  reasons. 

The  case  of  ^tisM^  V.  NmeYarkCtnl.  B.  Co., 
23  N.  T.  61,  UioDgh  applied  to  a  case  where 
the  question  of  title  related  to  only  half  of 
the  street,  is  authority  for  the  proposition 
that  there  Is  no  reason  to  infer  an  Intention 

lighwayl 
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Our'attenuon  has  been  directed  to  several 
In  the  courts  of  other  States  where  this 


In  the  grantor  to  withhold  bis  property  i 
'ittle  to,  the  land  covered  by  uie  taighwa 

ir  parting  w 

adjoining  li 


Stteatlou  has  been  discussed  and  similarly 
ecided,  and  In  some  of  them  the  reasoning 
is  upon  the  authority  of  BitieU  v.  Nete'Tori 
(knt.  S.  Oo.  tapra.  Bee  B»  BobbtTit,  84  Ulnn. 
09,  and  Taylor  v.  Amutrong,  24  AA.  103, 
and,  as  well,  Watrrtwi  v.  8ouihwfrt/i,  0  Ooim, 
805 1  C^piin  V.  PindlOtm,  18  Conn.  88. 

I  am  therefore  of  the  opinion  that,  under 
StiUwell's  grant  to  Charlton,  the  ownership 
of  the  Boll  of  Stillwell  road,  where  adjacent 
to  the  property  granted,  passed  to  the  grantee 
as  a  parcel  of  the  grant.  So  long  as  the  road 
was  required  as  such,  and  an  easement  had 
been  acquired  by  the  public,  the  ownendiip 
of  Its  soil  may  have  been  subjected  to  the 
use.  But  when,  after  the  year  1840,  tbe 
public  easement  had  been  abandoned,  and 
the  highway  ceased  to  exist,  the  land  com- 
prising It  reverted  to  primary  conditions  of 
ownership  and  of  use.  and  became  a  parcel 
of  the  adjoining  property,  from  which  II 
was  taken  originally.  The  fee  in  the  land 
of  Still  welt's  lane  being  In  the  plaintiff,  and 
because  of  the  dcacriptlon  of  the  grant  as  to 
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the  Bloomtngdals  Itn«d,  queattoDH  aa  to  the 
Utl«  to  the  Kora  prixluc^d  by  the  change  In 
the  weiterly  line  of  the  tract  aj  the  laying  out 
of  the  new  Boulevard  are  disposed  of.  The 
ownership  of  the  land  In  the  lane  carried  the 
tee  U>  the  center  of  the  Bloomlngdale  Road 
opposfle  to  the  lane,  and  that,  with  the 
descriptioa  along  the  Bloomlogdale  Hoad, 
comprehended  the  gore  in  question,  In  18i7, 
Eighty -Sixth  Street,  but  not  Elgbty- Seventh 
Btreet,  having  been  theretofore  legally  opened' 
ftnd  in  use.  an  aicreement  aa  to  s  division  of 
lands  was  made  between  John  Adama,  then 
In  poesesslon  of  the  prooertv  compoeed  of  the 
block  in  question,  and  Herman  Le  Roj 
Ed^ar,  in  whom  had  become  vested  the  legal 
title  to  the  lands  north  of  StiHwell's  Road. 
The  effect  of  that  agreeiaaDt  wai  to  make  the 
•oiUb  aide  of  Ktehtj- Seventh  Street,  aubee- 
quently  opened,  mim  the  Boulevard  to  Tenth 
Aveoue,  pro  tanto  a  division  line  between 
their  properties.  But  the  appellant  Inter- 
poaea  certain  objections  as  to  tne  title  of  Le 
Boy  Edgar,  and  affecting  his  right  to  oon- 
elude  otner  intereata  in  tne  land  by  auch  an 
agreement.  After  Bowne  had  acquired  the 
title  to  the  tract  of  land,  of  which  a  portion 
bordered  upon  the  north  side  of  StlllweH'a 
Bead,  he  mortgaged  the  aame  In  ISOO  to 
William  Edgar,  as  aecuritT  for  the  repayment 
of  a  loan.  Upon  a  sale  decreed  in  proceed- 
ings Instituted  after  the  mortgagee's  deaUi  to 
foreeloM  the  mortg^e,  the  premises  were 

tiorchased  by  Herman  Le  Roy  Edgar  In  hia 
ndividual  name.  He  was,  however,  at  the 
time,  tbaadminlabstor  with  the  ~"' ' 


and  It  la  argued  that  he  acquired  the _ 

the  premises  purchased  In  the  capacity  of 
truatee  for  those  interested  In  the  testator's 
eatAte,  and  that  releases  were  needed  to  cut 
off  their  interests.  The  point  is  not  tenable, 
however,  for  though  It  la  true  that  he  held 
the  property  in  truat,  neveitheleM  the  prem- 
ises so  acquired  toolt  cm  the  character  of  the 
mortgage  indebtedneas,  and  were  as  person- 
altvTn  the  administrator 'a  hands,  which  ho 
could  dispose  of  and  wss  liable  to  account 
for  as  auch.  The  case  of  Locknuat  v.  Seillg, 
«5  N.  Y,  M,  71,  is  eufflclently  In  point  as  to 
this.  In  that  case  it  was  held  that  whether 
the  executors  took  a  deed  In  their  names  oa 
ituch  executors,  or  In  tlteir  individual  names, 
waa  immaterial.  The  teatator'a  heira  could 
ia^e  no  direct  Interest  in  the  land  so  pur- 
chased, and  could  not  dispute  the  title  of  a 
Eurchaser  from  the  executors ;  and  thla  would 
*  ao,  it  waa  said,  even  though  nO  power  of 
«ie  might  be  contained  in  the  will.  ' 


IB. 


Another  objection  lalaed  by  tha  appellant 
la  that  the  moitgsgee,  Edgar,  had  taken  p— 
session  and  bad  become  seised  of 
ertv  by  title,  which  descended  ti 
and  was  not  affected  by  the  mortgage  for*- 
closure.  The  point  Is  not  discussed,  and 
does  not  seem  serious.  It  need  be  butbiieflj 
adverted  to  in  anawer.  It  seems  to  me  to  m 
sufficient  to  say  that,  while  It  la  tru«  Uiat 


the  debt  been  paid  before  any  adveraa  titia 
had  been  gainecL  the  possessory  right  would 
liave  ceased,  and  the  mort^gor  would  ha*« 
been  entitled  to  repossess  himself  of  ttM 
property.  But  upon  the  foreclosura  of  the 
mortgage  by  the  executor  of  the  mortgages. 


itn 

gagor,  had  regained^  p 

^tbl 


qIt  appeared  that  Bowne,  the  nmt- 
.laa  regained  possession  of  tbe  mwt- 
premisM  within  18  years  of  th«  tima 


it  bismortgagee  had  entered,  bntallclalma 
to  any  interest  uereln  were  expreaaly  waived, 
except  t(X  the  amount  dne  upon  the  bond  and 
mortgage.  Further  than  tnis,  it  is  to  ha 
observed  that  It  was  found  as  a  fact  by  the 
trial  court  that  the  devisees  of  WIIIIbb 
Edgar,  Jr..  to  whom  Edgar,  Sr.,  the  mort- 
gagee, had  bequeathed  ana  devised  his  resid* 
uary  estate.  In  which  were  comprehended  tba 
mortcace  InterMtt  in  question,  had  oonveved 
all  their  right,tltl«,  and  interest  to  the  gran- 
tee, Herman  Le  Bov  Edgar.  As  that  gnat 
conveyed  the  lands,  which  tncludea  tba 
piemlsea  In  question,  by  boundaries  as  re> 
arranged  under  the  agreement  of  division 
between  said  Edgar  and  Adams,  the  plain- 
tiff's predecessor  In  intereat,  any  possible 
claims  outstanding  in  William  Edgar,  Jr'^ 
devisees  were  relTnquIahed,  and  their  con- 
veyance quieted  all  queattona  as  to  any  land 
which,  by  the  rectangulatlou  ot  the  fine  of 
the  south  aide  of  Elshty- Seventh  Street, 
would  be  left  between 'It,  the  westerly  sida 
of  Tenth  Avenue,  sod  the  north  Una  ot 
what  waa  the  old  Stlllwell  lane. 

I  have  discuaaed  thoae  objectloui  whIA 
seemed  to  me  to  offer  any  legal  question 
reauiring  an  expreaaion.  of  opinion,  and  I 
think  neither  they,  nor  any  others,  are  ma- 
terial, or  disclose  any  flaw  In  the  plalntlS'a 
title.  The  appellant,  therefore,  should  ba 
compelled  to  perform  hia  contract. 

The  jiidffmma  thovid  ht  agirmed,  mth  eatU. 

All  concur,  except  Flnoht  J.,  absent- 


NEBRABKA  BtTPRESIB  COURT. 
John  T.  BRE8SLER,  F^.  in  Err. 
WAYNE  COUNir. 


Dating  Us  sbareatfof  taxation,  li  not  eotnied 

dedaot  hli  bona  tide  b 

due  of  luch  ahaiea 


of  the  a 


"• 


Nora.— Itazotton  of  naHoiuil  bank  ttodf.  |  A 

The  anttaoii^  ot  the  States  to  tax  the  sharaa  of   aent  ot  Oonxren 
BaUoDal  bank  atook  la  derived  wholly  tiam  tbe  >  taxed  br  i '  ' 


t  T.  Watki  Codhtt. 


61S 


.    WUlUm   iMMe.  JKir-Oen.,  uid 


iDowliW  Urn  A  drauctioD  for  debts  owed  l^ 
Um.    iflrmed. 

A  decUSon  wu  nacbed  In  tbis  cue  and  as 
«pIiiloD  banded  down  at  Uw  JaDuai;  Term, 
1B89,  wbich  TevetMd  Uie  Jud^ent  below  and 
k  lepoTled  In  9S  Neb.  488.  A  rafaeartaiK  was 
■obeeqaentlj  sTsnted,  after  whlcb  the  opinion 
given  nerewllb  waa  banded  down. 

Tbe  fact*  lufflclentlf 

Metnt.  Horthrup  J 

Memri.    

J.  B.  King  tor  defendant  in  error. 

irerral.  J.,  delivered  tbe  oplnlmi  of  tbe 

This  ease  la  on  rehearine,  tbe  opinion  be- 
ing reported  in  20  Neb.  M6.  Tbe  question 
involved  it  tbe  right  of  the  owner  of  abares 
In  a  national  bans,  having  no  other  credits 
«r  moneyed  capita],  to  have  deducted,  in  the 
tapcawnent  and  taxation  of  aucb  aharea,  hla 
bona  flde  debts.  On  tbe  fonner  bearins  It 
was  held  that,  under  section  6310  of  tbe  Re- 
vised Statutes  of  tbe  United  States,  he  was 
«ntltled  to  such  deduction.  Bald  section 
tS19  permits  state  taxation  of  the  shares  of 
Mode  in  national  banks,  subject  cmlj  to  two 
restrictions  r  JInt,  "that  tbe  taxation  sliall 
not  be  at  a  greater  rate  than  ia  assessed  upon 
other  moneved  capital  in  the  bands  of  indt- 
Tldual  cltlMDB  of  such  &tat« ;"  and,  teond, 
"that  tbe  iharee  of  any  national  banking  as- 
sociation, owned  by  nonieeidenta  of  any 
State,  shall  be  taxed  in  the  city  or  town 
wtieietliebank  Is  located,  andnotelsewberi!.'' 


The  second  limitation  Is  not  Important  in 
this  case,  hut  it  It  claimed  that  by  not  al- 
lowing bona  flde  debts  to  be  deducted,  in  the 
assessment  of  sharea  In  national  bai^  the 
State  thereby  places  a  higher  burden  of  tax- 
ation upon  money  invested  in  national  tiaukt 
tlian  is  imposed  upon  other  moneyed  capital, 
and  therefore  conbavenes  the  flrat  resMctlon 
imposed  by  Oonsress  in  the  section  above  re- 
ferred to.  The  Supreme  Court  of  the  United 
States  has  in  many  cases  considered  and  con- 
strued tbe  provisions  of  tbe  Act  of  Congress 
which  limit  the  power  of  the  Stales  In  the 
taxation  of  national  bank  shares.  A  refer- 
ence to  some  of  these  decisions  will  aid  in 
tbe  determination  of  the  question  involved 
in  this  case. 

In  PtepU:  v.  Weawr.  100  U.  S.  6S9,  30  L. 
ed.  705,  it  Is  held  that  the  Statute  of  tbe 
State  of  New  York,  which  permits  a  tax- 
payer, in  lilting  hit  property  for  taxation, 
to  deduct  the  amount  of  nis  debts  from  the 
valuation  of  all  his  personal  property,  in- 
cluding moneyed  capital,  except  hli  bank 
■barea,  is  In  conflict  with  tbe  Act  of  Con- 
gress, in  that  shatea  of  national  banks  are  re- 
anlrad  to  be  assessed  higher  In  proportion  to 
tneir  real  value  than  ouier  moneyed  capital 
in  the  hands  of  citizens  ot  the  State  Is  val- 
ued for  taxation.  It  is  further  held  that  the 
rale  of  nnlformltv  In  tbe  taxation  of  such 
ahares  applies  to  tue  valuation  of  the  shares, 
as  well  as  to  the  ratio  of  percentage  laid  on 
such  valuation.  To  the  same  effect  Is  APiany 
County  Bupra.  t.  Slanlq/,  100  U.  B.  SOS,  20 
L.  ed.  1044! 

In  Pelton  t.  Comtnanial  JTo*.  Jbnt,  101  V. 
a.  148,  SO  L.  ed.  Ml,  It  Is  held  that  where  a 


1  L'.  B.4Wluat.ns,4L.ea.an;OitKimv.  Bankot 
Dnltad  States.  M  U.  B.  9  Wbm.  M, «  I.,  ad.  SM; 
ireaUm  r.  tSaxHabm,  STD.  8.*FM.Ut,TI.eil. 
ia;  PM>pto  V.  WMver,  lOOD-  B.  im-ta,  KL.ed.7tG, 


IteonldDOtbave 

toeiMaipt  bank  itaani  from  taxation  iMo 


The  sDbleot'wu  tuitfaer;ooi>ildeTed  tn:tbe  oase  of 
AdanaT.NBdivllIe,9Sn.  8. 1BJM1,.  ed.  Ml;  One 
tn  that  oaMhad  referenoe  to  an 
I  from  taxation  bj  state  KUtborttr  ot 
%  mnniiiliial  ampotatton  In  tbe 


Vie  itata  power  cm  tbe  *ub]eoi  ot  taxation.  It  tlm< 
plT  TSauInd  that  capital  Invested  In  national 
banks  ^lould  not  be  taxed  st  a  grraatar  rate  Uian 
Urn  property  ifmllirl]'  Inrested.  Br  the  modlfl- 
«atlon  ot  tbe  Act  of  UM  by  ttie  Act  ot  Fetnuar;  10, 
1SL.R.A. 


tsaa,  It  was  taitended  to  provide  that  the  vsUdltr  of 
tbe  state  tax  wsa  bereatter  to  be  determined  br  tba 
Inqntar  wbetber  It  wai  at  a  crater  rate  tbao  wmi 
BHested  upon  other  monered  oapital  In  tbe  bands 
ot  mdiTMnal  uttiaana.  Bojer  v.  BOTsr,  lU  O.  B. 
tn.  It  L.  ed.  ion 

AltbtHivti,  for  the  poipaas  ot  taxation,  the  state 
statnles  provide  tor  tbe  valuation  of  all  moneyed 
oapltal.  Indudlnf  rtarsa  Id  national  ***"^^i  at  lbs 
one  cash  value,  yet  If  tbe  tax  oOoeia  iyetematieak 
tr  and  Inlentlonailr  valued  tbe  shares  at  tta«dT  full 
vnlna,  while  ettier  moneyed  capital  was  assessed  at 
fir  Ic^than  Its  aetnaltvalne,  snob  assessment  was 
In-ftolatlonottbeAetofCongTnsa  Peltonv.Oom* 
merdsl Nat.  Bank.  10in.a.l4B,»I..ed.«aL  To 
tbe  same  efleot  Is  the  deefedoo  In  Commlnci  V.  Het- 
ohaotl*,Nat.  Bank,  1«  U.  B.  UK. «  L.  ed. «». 

In  tbeTcaaa  of  Hepburn  v.  Scbool  Dlieetois  ot 
Chdkle.  n  n.  S.  n  Wall.  480.  tt  L.  ad.  lUt  It  was  da- 
oUedtoba  oompetsnt  tortbe State  to  value,  for 
taxation,  ibarea  ot  stock  In  a  national  bank  at  tbeir 
aotoal  valne,  ov«n  It  ia  ezofas  ot  their  par  value, 
provided  thwetty  tbCT  were  not  taxed  at  a  greater 


Individual  dtlsens  of  the  Btate. 

When  natJonal  bank  ihares  had  been  ■hhimiiI  at 
their  hill  value,  wblle  aU  other  property  In  the 
Btate  was  only  aasessea  at  from  tUrty  to  forty  per 
cent  ot  ha  lealvahiB.  tbe  court  held  that  the fesi 
ment  was  Illegal,  and  that  tba  bank  in  Ita  eorporate 
oapaelV  was  a  proper  party  complalnanL  Her- 
obaets  Nat.  Bank  of  Toledo  v.  Cnmmlng,  Thomp. 
Nat.  Bank  Caa.  Kt;  Uoise.  Banks  A  Banking,  SST. 

But  a  oourt  ot  eguity  will  not  raslzaln  tbe  ooUeo- 
tlon  of  a  tax  upon  the.  shares  of  a  nallODal  bank 


«18 


NzBXAnu  SuTBBXB  Court. 


BvTv 


Includltig  abuM  of  Um  Bfttlonal  banks,  and 
Uig  taxing  offlcen  Int^tlonall;  uuBi  such 
abares  at  uteir  actual  valuation,  nhile  other 
monejed  t»pit*l  was  assesBed  far  below  ita 
real  ralue.  sucli  aaseaament  of  national  banic 
stock  waa  in  violation  of  aectlon  0219  of  ttie 
Reviaed  SUtutes. 

Id  BeajunOe  Nat.  Bank  v.  BHltm,  105 
U.  8.  SSa,  ae  h.  ed.  ions,  it  la  mled  that 
under  the  Statute  of  Indiana,  which  allows 
deductions  of  bona  flde  debts  to  be  made  from 
all  credits.  In  listing  the  same  for  t«xstian, 
tlie  BBsesainc  of  national  bank  shares,  with- 
out permitting  the  ahareholdera  to  deduct 
from  the  value  the  amount  of  hii  bona  flde 
debts,  Is  a  discrimination  forbidden  hj  Con- 
gress. 

In  the  more  recent  case  of  MercaniiU  Nat. 
Rank  v.  Nob  York,  131  U.  B.  1S8.  80  L.  ed. 
895,  the  court.  In  an  able  and  sxbaustive 
opinion,  construed  the  meaning  of  the  words 
"other  moneyed  capital,"  as  used  in  the  Act 
of  Congress.    We  qnot«  from  tlte  opinion 


"The  kev  to  tlie  proper  interpretation  of 
the  Actca  Congrenls  Its  policy  and  purpose. 
The  object  of  the  law  was  to  establlah  a 


system  of  national  banking  Institutions  in 
Ctfder  to  provide  a  uniform  and  secure  cur- 
rency for  the  people,  and  to  facilitate  the 
operations  of  the  treasury  of  the  Onlted 
States.  .  .  .  The  main  purpose,  there- 
fore, of  Congress,  In  fixing  limits  to  state 
taxation,  on  investments  in  the  shares  of 
national  banks,  was  to  render  it  Imposai. 
bie  for  the  State,  In  levying  such  a  tax.  to 
create  and  foster  an  unequal  and  unfriendly 
competition,  by  favoring  institutions  or  in. 
divlclusls  caiTving  on  a  similar  business,  and 
operations  ana  inveetmenta  of  a  like  charac-  < 


ter.  The  language  of  the  Act  of  Congnaa  U 
to  be  read  in  the  light  of  this  pollc;.  Ap- 
plying hia  mle  of  construction,  we  are  led. 
Id  the  first  place,  to  consider  thJe  meaning  of 
the  words  'other  moneyed  caoltal, '  as  used 
in  the  Statute.  Of  course  It  includes  sharea 
in  national  banks;  the  use  of  the  word 'other' 
requires  that.  If  bank  shares  were  not 
moneyed  capital,  the  word  'other'  tn  thfa 
connection  would  be  without  slgnlflcanoo. 
But  'moneyed  capital'  does  not  mean  all  cap- 
ital the  value  of  which  Is  measured  in  terms 
by  money.  In  this  aenae,  all  kinds  of  re»l 
and  personal  property  would  be  embraced  by 
it,  tor  they  all  hare  an  estimated  value  aa 
the  subjects  of  sale.  Neither  doe*  it  neces- 
sarily include  all  forms  of  Inves^nent  in 
which  the  interest  of  the  owner  is  expressed 
In  money.  Shares  of  stock  in  railroad  com- 
panies, mining  oompaniea,  manufacturing 
cmupaulM,  sua  other  corporations  are  repre- 
sented by  oertiflcates  sliowing  that  the  owner 
is  entitled  to  an  interest,  expressed  in  money 
value,  in  the  entire  captl&l  and  property  of 
a  corporation ;  but  the  property  oi  a  corpora* 
tlon  which  constitutes  its  Invested  capital 
may  consist  oialnly  of  real  and  personal  prop- 
erty, which,  in  the  hands  of  individuala.  no 
one  would  think  of  calling  moneyed  capital ; 
and  Its  business  may  not  conaist  in  any  kind 
of  dealing  in  money,  or  commercial  repte- 
sentatives  of  money.  So  far  as  the  policy  of 
the  government  in  reference  to  national  hanks 
is  concerned,  It  Is  indifferent  how  the  State 
may  choose  to  tax  such  corporations  as  Uioee 
lust  mentioned,  or  the  interest  of  individuals 
In  thnro,  or  whether  they  should  be  taxed  at 
all.  .  .  .  The  businiM  of  banking,  as 
defined  by  law  and  custom,  consiita  in  the 


■  tliat  tbere  shaEl  be  no  amater  a 


upon  national  banki  located  wltbln  Uie  Btats  than 
niNiD  the  state  banks.    HiM  Nat.  Bank  v.  Douglas 

Oountr.  >  DHL  tea. 

CopOal'seodc  not  (oniHs. 

Tlia  capital  of  a  national  bank  la  not  taxable  \a 
the  aisie.  national  Oommerdal  Bank  v.  Mobllo. 
n  Ala.  am;  now  Y<tA  T.  Oomis.  of  Tazea,  n  U.  B. 
1  Wall.  ZU,  IS  L.  ed.  8Ui  Bradler  v.  Illtnoto,  Tt  D.  B. 
«  Wall.  UB,  U  L.  ed.  488;  Bait  lake  Cltr  Not.  Bonk 
V.  Ooldlnff,  i  Utah,  1;  Sumter  Oountf  t.  national 
Bank  of  GainaTllle, «  Ala.  tUa  Tlist  Nat.  Bank  v. 
DouBtal  Conn^,  ■  mi.  88(b 

Capital  stoek  as  cmA  cannot  be  laamai.  nie 
onir  war  stock  mo  be  reaobed  Ii  br  amcMment  of 
the  dUTerent  sham  of  •loakhoUen  (CoIUaa  v.  Chl- 
oaffo. «  Bin.  172},  and  on  amomnent  on  the  ibaree 
tn  gram  ualnst  tbe  bonk  Is  not  auttaorlied  and  is 
lllegsl.  National  Commenilal  Bank  v.  HottUe,  ta 
A1>.ZU. 

A  bank  la  not  liable  tO  taxation  on  Ita  capital  un- 
deraBtstute  uhlcli  leQUlica  owners  of  proper^  to 
return  It  for  taxation  (Waco  Nat.  Bank  v.  BOffeia, 
U  Tex.  e06;  State  v.  Newark,  40  N.  J.  L.  US;  WaJte 
T.  Do<rlc7.  M  n.  a.  ST,  >T  L.  ed.  IBl:  Bumter  Conntj' 
V.  National  Bank  of  GalnoEvUle,  St  AJb.  408;  Von 
Allen  V.  Nolan,  TO  U.  8. 8  WalL  S81,  IB  L.  od.  ©4);  al- 
Uiokurb  It  <s  the  owner  ot  all  the  propertf  of  the 
oorporation,  renl  and  penonal  (Van  Allen  v.  No- 
lan anil  Sumter  Countr  v.  National  Bank  of 
QalneHTllle,  nipral,'  and  It  li  not  liable  tot  either 
state  or  municipal  taxes  on  the  shares  of  stock  not 
owned  br  U,  but  owned  \>j  indlTtdualKookboldera. 
18I-.R.A. 


Waoo  Nat.  Bank  t.  Boien,  U  Tax.  MB:  1  DaM?. 

In  Sllnneeota  a  state  statute  leqabrlnB  all  the 
■bant  of  a  national  bank  to  lie  mmnmi  il  and  taxed 
at  theic  actual  tax  value,  wltbout  any  deduoUon 
onaooountof  tbe  lealproportr  beldbrtbe  bank, 
and  In  wUoh  a  portion  of  Ita  esvltal  Is  Invesrted, 
docs  not  auttaortie  the  taxation  oti«al  proper^, 
to  (UMHlns  lawtullr  owned  and  naed  as  a  place  for 
Uausaotlcm  of  Ita  bnslneas,  lor  tax  acta  aie  pi«- 
a  doable  burden.  BloeCoun- 
nvlbaalt,  B 


In  New  Jensr.  to  tlie  extent  that  tbe  capital  la 
invested  In  the  leaiultlea  of  (be  federal  covcm- 
meut.  It  la  bnrood  ttta  power  of  ttie  State*  to  tax  tt 
oa  aaalnat  UteoorpMatlon.  tor  tlM  reason  tliat  tax- 
ation In  that  fnslanOB  Wonid  be  IndbectU  a  lax 
upon  the  oiedlt  and  seonrltle*  of  lbs  goTenunent.. 
fltate  V.  Newark,  H>  N.  J.  Zk  MO;  Hist  MaC  Bank  at 
l/]uhvlllev.  Kentuckr,  nv.  8.  SWall.  )BB,  UU 
ed.  va-.  Tan  Allen  v.  Nolan,  m  U.  B.  8  WaU.  sn^  18 
L.ed.a8. 

niepoUor  oftlw  N*w  T<Nt  LegislstQn  tn  i^ 
■aid  to  tlie  tazattoa  of  bank  eaplial  and  bank 
aborca  ha*  been  anUorm.  Tixt  stoek  has  been 
taxed  at  Its  nominal  valn^  wtthont  deduction  for 
debts  or  charge  for  laTplDa,  and,  nune  reoontlj.  at 
III  Botoal  vahie.    People  v.  DoIan,nN.T.K 

In  Wliconain  the  ralue  of  atook  In  a  national 
bank,  owned  by  a  taxpayer,  must  be  oontfdnvda 
pan  of  tbe  "debts  due  or  to  become  due"  him  from 
which  be  il  entitled  to  deduct  theamount  ol  bli 
bona  tide  and  unconditional  IndebtodiMss.  tn  Dot- 
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Imoo  of  im(m  pvjable  on  denund,  Intended 
to  circulate  u  moner,  where  the  banks  are 
banks  of  lasne ;  in  receivln;  deposits  pa ja- 
ble  on  demand ;  in  dlscoonlinK  commercial 
paper ;  making  loam  of  moner  on  coUatenl 
security ;  bn^njr  and  selling  bills  of  ez- 
diantre;  negotiating  loans;  and  dealing  In 
negotiable  aecuritles  Issnod  bj  the  govern- 
ment, state  and  national,  and  municipal  and 
other  corporations.  Theae  on  the  opentiona 
In  which  the  capital  inrested  In  national 
banks  is  employed,  and  it  is  the  nature  of 
that  employment  which  constitutes  it,  in  the 
eye  of  wis  Statute, ' moneyed  capital.'  Ckn'- 
porationfi  and  IndlTlduala  carrriug  on  these 
operations  do  come  into  competition  with  the 
busineas  of  national  banks,  and  capital  in 
the  handa  of  IndlTldnals  thus  employed  is 
what  ia  int«nded  to  be  described  by  the  Act 
of  CoQeress.  .  .  .  The  tenna  of  the  Act 
of  Congress,  therefore,  loclude  shares  of 
■tock  qr  other  Interest  owned  by  Individ- 
uals in  all  enterprises  In  which  tho  capital 
employed  In  carrying  on  its  business  Is 
money,  where  the  object  of  the  business  is 
the  making  of  proBt  oy  Ita  use  as  money. 
The  mone^  capital  thus  employed  is  In- 
vested for  Uiat  purpose  la  securities  by  way 
of  loans,  discount,  or  otherwise,  which  arc 
from  time  to  time,  according  to  the  mlea  of 
the  business,  reduced  again  to  monev  and 
reln*eat«d.  It  includes  money  in  the  Dands 
of  Individuals  employed  In  a  similar  wav, 
Invested  In  loans,  or  in  securities  for  the 
payment  of  money,  either  as  an  Investment 
of  a  permanent  character,  or  temporarily, 
with  a  view  to  sale  or  rppayment  and  rein- 
vestment.  In  this  way  the  moneyed  capital 
In  the  hands  of  individuals  Is  distlnguislied 
from  what  is  koown  generally  as  'personal 
property. '  " 

It  follows  from  these  decisions  that  any 
method  of  assessment  of  taies  which  pro- 
hibits the  owner  of  national  bank  shares, 
who  owns  no  other  credits  or  moneyed  capi- 
tal, from  dednctlng  bis  bona  flde  indebted- 
new  from  the  value  of  such  shares,  and  per- 
mits the  deduction  of  such  debts  in  the 
assessment  of  like  property  similarly  sit- 
oated,  conflicts  with  the  Act  of  Congress. 
Was  tbe  rule  of  uniformitv  prescribed  by 
the  federal  sUtute  violated  in  the  assessment 
of  tbe  plaintiff  in  errorT  In  determining 
this  question,  It  will  be  neeessuy  to  eicamlne 
tome  of  the  provtstons  of  the  Bevenue  Law 
of  this  Sute.  Sections  27.  80,  and  S8  of  the 
Revenue  Law  are  as  follows:  " Sec.  27.  Id 
making  up  the  amount  of  credits  which  any 
person  la  required  to  list  for  himself,  or  for 
any  other  person,  company,  or  oorporatlon, 
he  shall  be  entitled  to  deduct  from  the  gross 
amount  of  credits  the  amount  of  all  bona 
Ode  debts  owing  by  such  person,  company, 
or  corporation,  to  anv  other  person,  com- 
pany, or  corporation,  for  a  consideration  re- 
cei^d ;  but  no  acknowledgment  of  Indebted- 
ness not  founded  on  actual  considerBtion, 
believed  when  received  to  have  been  ade- 

Site,  and  on  sucb  acknowledgment  made 
the  purpose  of  being  so  deducted,  shall 
be  considered  a  debt,  within  the  meanlne  of 
this  section ;  and  »o  much  only  of  any  lia- 
bility, ■■  surety  tat  others,  shall  be  deducted 


as  the  person  making  out  the  a 
lleves  he  is  legally  and  equitably  boiud  and 
will  be  compelled  to  pay  on  account  of  the 
inability  or  Insolvency  of  the  principal 
debtor ;  and,  If  there  are  other  sureties  wbo 
are  able  to  contribute,  then  only  so  much  as 
tbe  surety  In  whose  behalf  the  statement  is 
made  will  be  bound  to  contribute:  provided, 
that  nothing  In  this  section  shall  be  so  con- 
strued as  to  apply  to  any  bank,  company,  or 
corporation  exercising  banking  powers  or 
privileges,  oi  to  authorise  any  deductions 
allowed  by  this  section  from  the  value  of  any 
other  Item  of  taxation  than  credits."  "Sec. 
80.  Every  bank  (not  Incorporated),  banker, 
broker,  or  stock  jobber  shall,  at  the  lime 
flzed  by  this  chapter  for  listloK  personal 
property,  make  out  and  fumisTi  tbe  as- 
sessor a  sworn  statement,  showing— j!r(<,  the 
amount  of  property  on  hand  or  in  transit; 
Ktond,  the  amount  of  funds  In  the  hands  of 
other  banks,  bankets,  brokers,  or  others, 
subject  to  dfvft;  lAird,  the  amount.'of  checks 
or  other  cash  (terns,  the  amount  thereof  not 
being  Included  in  eltuer  of  the  preceding 
Items ;  fourth,  the  amount  of  bills  receivable, 
discounted,  or  purchased,  and  otlier  credit* 
due,  or  to  become  due,  including  accounts 
receivable,  and  interest  accrued,  butnotdue, 
and  interest  due  and  unpaid ;  fijth,  the 
amount  of  bonds  and  stocks  of  every  kind, 
state  and  county  warrants,  and  other  mu- 
nicipal securities,  and  shares  of  capital  stock 
of  joint-stock  or  other  companies  or  corpo- 
rstloDS,  held  as  an  investment,  or  any  way 
representing  assets;  sizlA,  all  other  property 
appertaining  to  said  business,  other  than  real 
estate  fwhiui  real  estate  shall  he  listed  and 
assessed  as  other  real  estate  Is  listed  and 
asssesed  under  this  Act) ,  sneniA,  tbe  amount 
of  deposits  made  with  Qiem  by  other  pai  ties ; 
tighth,  tbe  amount  of  all  accounts  payable, 
oUier  than  current  deposit  accounts ;  fWfitA, 
the  amount  of  bonds  and  other  securities 
exempt  by  law  from  taxation,  specifying  the 
amount  and  kiud  of  each,  the  same  being 
Included  in  the  preceding  flftb  item.  The 
ageregate  amount  of  the  Qrst.  second,  and 
third  items  in  said  statement  shall  be  listed 
OS  moneys.  The  amount  of  tbe  sixth  item 
shall  be  listed  the  same  as  other  similar  per- 
sonal property  Is  listed  under  this  chapter. 
Tbe  aggregate  amount  of  the  seventh  and 
eighth  Items  shall  be  deducted  from  the  ag- 
gregate amount  of  the  fourth  item  of  ssid 
statement,  and  tbe  amount  ot  the  remainder, 
if  any,  shall  be  listed  as  credite.  Tbe  ag- 
gregate amount  ot  tbe  ninth  Item  shall  be 
deducted  frcan  the  aggregate  amount  of  tho 
fifth  item  of  such  statement,  and  the  re- 
mainder shall  be  listed  as  bonds  or  stocks." 
"Sec.  88.  The  stockholden  in  every  bank 
located  within  this  State,  whether  sudi  bank 
has  been  ornanlied  under  the  lawa  of  this 
State  or  of  the  United  States,  shall  b«  assessed 
and  taxed  on  tbe  valuecrf  their  shares  of  stock 
therein  in  the  county,  town,  precinct,  villsge, 
or  city  where  such  bank  or  banking  s3socT»- 
tlon  is  located,  and  not  elsewhere,  whether 
such  stockholders  reside  in  such  place  or  not. 
Such  shares  shall  be  listed  snd  assessed,  with 
regard  to  the  ownership  and  value  thereof, 
as  they  existed  oa  the  first  day  of  April, 
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monejed  capital  1q  the  bands  of  indtTldnal 
citizens  of   this  8tat«,  In  tlia  conntf,  town, 

Crecinct,  Tillage,  or  citj  where  such  bank 
I  located.  The  shares  of  capital  stock  of 
national  banks  not  located  in  this  State,  held 
In  this  State,  shall  not  be  required  to  be 
listed  under  the  proTlaions  of  this  Act." 

It  will  be  observed  that  section  27  author- 
izes the  Individual  tax-paver  to  deduct  the 
bona  flde  debts  owing  bj  him  from  the  gross 
amount  of  his  credita,  and  prohibits  any  de- 
duction from  the  value  of  anv  other  Item  or 
propert;  of  taxation  than  credits.  The  word 
^credits. "  as  used  In  the  section  wai  not  In- 
teniled  to  Include  notes,  securities,  accounte 
due,  or  other  credits  which  are  the  assets  o( 
any  bank,  banker,  broker,  or  stock  jobber 
but  was  intended  to  cover  debts  due  tiie  tax- 

Esjer  growing  out  of  the  other  ordlnarj 
uslness  transactions.  We  mnst  therefore 
look  elsewhere  for  the  mle  which  Kovems 
Um  assessment  of  monejed  capital  invested 
in  the  banking  business.  SecticHi  88  declares 
that  shares  ofstock  In  eTerr  bank  within  the 
Btate,  wbetber  incorporatM  nndei  the  laws 
of  this  State  or  the  United  Sutes,  shall  be 
Mseaaed  according  to  their  value,  subject  to 
Uie  restriction  "that  the  taxation  of  such 
shares  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the 
hands  of  the  individual  citizens  of  this 
BtatQ."    This  limitation  Is  the  same  as  Im- 

Sosed  by  Congress  upon  the  States  as  a  con' 
itlon  to  the  taxation  of  national  banks,  Sc 
It  cannot  be  said  that  the  Legislature,  in 

{Tovidtng  for  the  taxation  of  national  banks, 
as  unfavorably  discriminated  aninst  them. 
The  word  ''rate,''aa  used  tn  uis  section, 
applies  as  well  to  the  valuation  of  the  shares 
of  the  stockholder  as  to  the  ratio  of  tax  to  be 
levied  thereon.  There  mnst  be  uniformity, 
both  In  the  assessment  and  the  levying  of 
the  tax.  National  bank  shares  cannot  be 
assessed  at  their  full  value,  and  "other 
neved  capital"  below  its  actual  value. 
•"■■"T  to  section  80,  we  find  that  In  aasess- 
.„„  — I  properly  of  unincorporated  bank, 
ana  that  of  bankers,  broken,  and  stock  Job- 
bers, they  are  allowed  to  deduct  the  amount 
of  their  Indebtedness  to  daposltors  and  the 
amount  of  all  accounts  payable,  other  than 
current  deposit  accounts,  from  the  amount  of 
their  bills  receivable,  and  other  credits  due. 
or  to  become  dae ;  but  this  deduction  oannot 
be  made  from  any  other  Item  of  their  prop- 
erty. The  fact  that  the  unincorporated  bank 
is  entitled  to  such  deduction  la  no  valid  rea- 
son why  the  debts  of  the  owner  of  national 
bank  stock  should  be  deducted  from  the 
value  of  his  shares  in  assessing  them.  Na- 
tional banks  are  assessed  solely  by  taxing  the 
shares  of  stock.  In  unlnoorptxat*''  *" — *" 
there  are  no  sharee  to  t^  and  the 
!,  of  necessitv,  was  compelled  t 


Lookin 


difierent  meUiod  of  taxing  them, 
Ing  the  value  of  the  capital  tberel 
which  Is  practically  Uie  diflerencu  between 


the  value  of  the  assets  and  the  amount  of  11' 
abilities.  The  shares  of  a  national  bank  do 
not  represent  the  assets  of  the  bank,  but  rather 
l»L.R.A. 


the  dUterenoe  between  the  value  of  ito  prtv 
erty  and  Its  liabilities.  While  the  method  of 
asseselnK  national  banks  Is  different  from  Uurt 
by  whldi  a  private  bank  or  banker  la  iSBeesed. 
the  rule  of  uniformity  is  preaemd  so  thatlt 
cannot  be  said  that  uie  law  of  the  State  r» 
quires  that  national  banks  shall  be  taxed  at 
a  greater  rate  than  Is  Imposed  npon  the  cap- 
ital Invested  In  the  state  banks. 

It  must,  we  tikink,  be  conceded  that  the 
larger  part  of  tht  moneyed  capital  of  the 
individual  citizens  of  this  State,  within  the 
meaning  of  the  worda  "other  moneyed  cap* 
Ital"  as  deSned  by  the  Supreme  Goiut  of  the 
United  States,  Is  in  the  hands  of  brokera, 
stock  Jobbers,  and  incorporated  and  unin- 
corpwated  ttste  banks.  And  as  the  State  hat 
not^  in  the  taxation  of  the  capital  thus  in- 
vested, unjustly  dlsdiminatea  against  tho 
national  banks,  the  fact  that  In  the  aaseas- 
ment  of  a  small  portion  of  the  moneyed 
capital  In  the  State,  which  Is  not  invested  so 
as  to  come  in  competition  with  the  national 
banks,  the  tax-paver  Is  permitted  to  deduct 
his  bona  flde  fndebtedness  from  credits,  U 
not  such  a  discrimination  as  violates  the  rula 
of  equl^  required  by  the  leglslati<n  of  Con* 
gross.  The  principle  was  aubstantiallr 
recognized  in  the  case  of  Mereantite  Jfai. 
Ban*  V.  JTffs  York,  tupra.  In  that  case,  ttw 
plaintiff,  a  national  bank  located  In  the  city 
of  New  YoA,  brought  suit  against  the  de- 
fendants to  enjoin  the  collection  of  taxea 
levied  upon  the-ahares  of  the  stockholders  ttf 
the  bank,  claiming  that  the  laws  of  the  Stet« 
exempt  from  the  taxation  so  much  of  the 
moneyed  capital  of  the  individual  tax-pa^er 
as  creates  a  discrimination  against  capital 
invested  in  such  shares.  The  laws  oi  the 
State  of  Hew  York  exempt  from  aaeeaameut 
shares  of  stock  in  trust  companies,  life 
Insaranca  oompaniea,  deposits  in  savings 
banks,  and  bonds  of  the  municipalities  of 
the  State.  The  court  held  the  exemption* 
already  mentioned  did  not  effect  an  un- 
friendly or  unlawful  discrimination  against 
national  banks,  or  the  capital  therein  Invest- 
ed, nor  does  It  result  tn  taxing  tlie  shaiea  of 
such  banks  at  a  higher  rate  Uian  Is  levied 
upon  other  moneyed  capital  in  the  hands  of  in- 
dividual cltii«na  of  the  State.  Bo  in  the  case 
of  Adami  v.  ItathvOU,  W  U.  S.  ID,  84  L.  ed. 
860,  it  la  held  that  taxes  ssseseed  on  national 
bank  shares  are  not  Invalidated  by  raaaon  of 
the  exemption  from  taxation  by  state  author- 
ity of  bonds  Issued  by  the  City  of  Nasbvlllft 
In  the  hands  of  Individuals. 

The  rule  deduclble  from  the  deolslons  of 
the  United  States  Supreme  Court  Is  that, 
where  the  rate  llxed  by  the  State  for  the  taxa- 
tion of  capital  In  the  bands  of  individual 
citizens,  situated  almllarly  to  that  invested 
In  national  banks,  la  not  less  than  that  placed 
upon  national  bank  sbaree,  the  mle  Ot  nnt- 
formlty  presuribod  by  the  Act  of  Ocmgiess  U 
maintained,  even  though  some  moneyed  capi- 
tal in  the  State,  which  Is  invested  by  Indi- 
viduals in  business  or  enterprises,  which  do 
not  come  In  competition  with  national  banks, 
Is  exempt  from  taxation,  or  1*  asseeaed  at  a  leas 
rate  than  Is  Imposed  upon  shares  of  stock  in 
national  banks.  It  Is  obvious  that  the  laws 
of  this  State  providing  for  the  taxation  of 


laai. 


BFAULDllta  T,  HAXTkT. 


•ktloiuJ  banka  tm  In  perfect  ianaoaj  irltb 
Ihla  nils,  uid  that  the  plklntlfl  Id  error  hu 
so  legftl  gnrand  to  compUla  beoauae  ha 
waa  not  permitted  to  deduct  the  amount  of 
bla  debta  mm  tba  nine  of  hia  natttnal  bank 


the  Statee  allow,  tiien  the  IndebtedneM  of 
the  owner  of  national  bank  aharea  would  have 
(0  be  deducted  from  the  value  of  hla  (barea. 
But  the  proTiao  olauae  of  aectlon  97  of   the 


Bei«nae  Law  of  thla  State  proridei  that  tbe 
rale  vMdi  allows  tbe  deduction  of  debta 
tiom  credlta  shall  not  "apply  to  any  bank, 
company,  or  corporation  ezerclBlne  banking 
powers  or  priTllegea."  We  tfaweiore  leacS 
the  ooncluslon  that  In  this  State,  in  the  as- 
aeaament  of  sbarea  of  national  bank  stock, 
tbe  owners  thereof  are  not  entitled  to  deduct 
their  bona  fide  Indebtedaess  from  the  value 
of  inch  aharea  of  stock. 

T^jtidfftittnttiflheDitlrietOmriiinSlrtML 

The  other  Judges  cratcor. 


INDIANA  BUFREHB  COUBT. 


George  W.  HARTBT  tt  oL 


iinga  iihliili  he  In  unnil  tallh  li«i 

from  one  who  hafl  no  laBSl  power  to 

became  under  gnardlanthlp  aa  of  uosonnd  mlod, 
MtMet  a  iirior  Indsment  Uen  on  the  nortcaced 
prcpertj.toentitledtobaiabrDCBtedtotbertghta 
cf  tbe  Jadffmmt  creditor  for  tbe  ooUeodoa  of  the 
'  ~       '         ~      rai  tatdDoed 


•■Invocation  to  ifee  Uen  of  a  lodgment  need 
not  allece  tbe  tnaolveaej  of  Ota  Indsment  deUor, 
nor  that  ho  hMno  other  piopartraatot  whlob 


A  Judgment  of  the  Circnlt  Court  tor  Qrant 


Ooon^  cnbrogatlng  the  complainants  to  the 
lien  01  a  judgment  which  they  had  latlafled  for 
the  )»otectton  of  an  Invalid  mortgage  held  bj 
tbenueWes.    J^bvud. 

The  facta  are  stated  In  the  oirfnlon. 

Mr,  John  A.  Korvey.  for  appellant; 

No  one  can  eo  contract  with  a  person  nndsr 
guardianship,  as  a  penon  of  nnsonnd  mind,  as 
to  become  enUtled  to  inbnwation  by  perinf 
■uv  claim  against  tbe  one  under  aucb  guardlan- 


appeUcea  hare  anv  claim  wbaterer  on 

jDt  of  baring  paid  the  Ferguson  jadg- 

ment.  It  la  a  claim  agalnat  tbe  Judgment  debtors 


their  use,  and  at  ibelr 


Tequeat;  and  tt  la  not  snfBdent  U 
work  an  eqnltaue  aaidgnment  of  tbe  Feignaon 
Judgment  to  tbem  as  agstnst  On  appellant, 
who  held  a  Judgment  against  and  was  the 
guardian  of  S^rgnaon'a  Judgment  debtora. 


Jhibro«attoa  li  tbaeqnl^  by  whloh  a  pecaon  who 
b  seoondarllj  Uahle  fn  a  debt,  and  baa  paM  the 
nme,  k  vnt  In  theplaeelof  theeiedltor.  so  M  to 
Mttttehfan  to  makaoaaof  aU  tbe  aeentlitea  and 
remedlea  posaeaaed  br  the  oiedltoT,  In  order  to 
Mtoroe  tbe  light  of  exoneration  as  against  the 

OT.oroI  oontrlbutloa  asvliistathscs 

a  In  tba  Mune  rank  wltb  htnaidf 


When  a  man  v*r*  a  debt  whtob'oonld  not  prop- 
wir  be  called  Us  own,  but  which  It  was  hlifaiteresl 
to  pay,  the  law  aolvoffalea  Urn  to  aU  the  rights  erf 
tbe  ereOtor.   ■  Bonvier,  I«w  Diet.  417. 

~  *  '"  o  faialadeatteaasaDowmidfroan- 
Uthedefat,:       " 


ner  t.  Adams.  TS  Ho.  511:  KeUr  v.  Herrlck,  m 
Hia.  flSc  Ptcarson  r.  Oitlm,  18  Tt.  TT;  Hsrea  t. 
Ward.  4  Johns.  CA.  US,  1  L.  ed.  T8S:  Talbot  r.  TTIl- 
Uns.  n  Aik.  HI'  Dentv.Walt.SW.Va.«I;9altold 
1SL.B.A. 

fiee  also  28  L.  R.  A.  528. 


T.  Wade,  a  Ala,  ak  Townseod  t.  VbltneT,  TB  N. 
T.  dS;  Steele'l  App.  11  Fa.  101;  THimen  *  D.  Bank 
T.  Bherie7.  U  Bush,  am  McAiUmr  v.  Martlii,  M 
sunn.  It:  HolUnnwortb  v.  Flenon,  a  Iowa,  R; 
Smith  v.  Bumser,  a  Hloh.  UB:  UoDougald  t. 
DongbertT,  U  Ga.  STl;  Tan  Banten  v.  Standard  OH 
00.81  N.T.lTli  Price  T.Tniadell,n  H.J.Bq.nO; 
Parbam  t.  Gtreeo,  84  N.  C  486;  Brown  t.  Bar.  18  N. 
H.  VXt;  Udderdale  v.  Boblnson.  »  U.  B.  11  Wheat. 
8H.  •  I-  ed.  T40i  Frout  T.  Lomer,  IS  IU.:t8L  Bee 
Pom.  Bq.  Jnr.  8  UtS;  not*. 

1b»  dooUne  of  iobiogation  la  a  device  to  pro- 
motejoiaoeh  We  shall  never  handle  ttunwHelrlC 
tbat  porpose  eontrols  tbe  effort,  and  tbe  nanltant 
eqnltrMst«*dllrkepilaTleir.  Acer  v,  HotohUm, 
ITN.T.IMI. 

One  who  Is  only  a  volmiteer  cannot  Invoke  the 
aid  of  SDbrogatlon,  for  mota  a  pmaon  can  catabbah 
no  eqnttf.  Gans  v.  nileme,  (B  S,  T,  tO.  See  noM 
So  Boone  v.  GlaA  (Dl.)  t  L.  B.  A.  tT8,  and  miton  T. 
KaTbeirj  rWla.)  8  L.  B.  A.  SL 

JH^  Of  MtbroffoHon ;  (b  notMra  and  (MiM. 

The  right  of  sabrogatlon  is  eHorded  In  cases 
where  a  peraon  is  required  to  par  a  debt  or  prior 
loomnbnnoe  to  proteot  his  right  or  to  mve  hla  prop- 
erlTi  and  whenever  to  aooompllih  snob  protection 
It  Is  nBoeaBBTT  that  he  have  the  support  of  tite 
seonrltr  *o  paid,  be  wUl  be  entitled  to  It  If  It  ean  be 
taken  without,  prejudice  to  the  superior  rights  of 
others.    Oole  t.' Malcolm, «  N.  Y.  888i  Barnes  v. 


ImnAXA  8m-BXKM  Comtx. 


Skpt., 


Richmond  y.  Martton,  15  Ind,  184. 

Tbe  fraudulent  repiMenlatiouB  belog  denied, 
ibtre  should  bive  been  lome  proof  of  them,  If 
Ibej  were  BufScienl  for  any  pnrpoee  wbeD 

Beam  v.  Tomiiiuon,  2S  Ind.  2S8;  .<fiVmi  £. 
Jni.  a>.  T.  Buck,  6  WesL  Rep.  419, 108  Ind. 
174;  Binford  t.  Adattu.  1  Weat  Rn>.  Bll,  lU 
Ind.  41. 

For  BUg^t  that  la  aTerred,  the  Lockwooda 
may  be  amply  able  to  paj  appelleea  any  mm 
due  them  for  any  cause  or  on  any  account  If 
that  is  so  they  ought  cot  to  be  allowed  subro- 


by  Tlitue  of  hlB  ^udgmeut  and  ahedtTs  c«t- 
UHcate. 

Sdinlnirg  Am.  Land  It&rtg.  Oo.  ▼.  ZotAom, 
S8  Ind.  88. 

Memn.  Bmt^^  A  Paulas,  Hftvah  * 
Browiil«e  and  i.  Zi.  Ciiat«r  for  appellees. 

McBride,  J,,  delivered  the  opInioD  of  the 
court: 

November  28,  1884,  Amaretta  Lockwood, 
one  of  tbe  appelleea  hereia,  was  the  owner  of 
an  nndlvidea  inlereat  In  certain  land  In  Grant 
Coonty.  On  that  day  one  Joaiah  Ferf^uson  re- 
cOTered  a  Jodgmentin  the  Qrant  Circuit  Oourt 
Bgalnat  ber  for  $80  and  coata,  which  iKcaine  a 
lien  on  hec  Interest  in  the  land.  December  38, 
IB80,  she  with  her  huaband  and  oo^ppellee, 
James  H.  Lockwood,  were  t^  (be  Welle  Cir- 
cuit Court  adjodged  of  unsound  mlnd.and  b- 
capable  of  manaf^ng  tbeir  reqiectlve  eatales, 
and  the  appellant  was  duly  appointed  tbdr 
cnardlan.  The  Kiardianshlp  was  tenntnated 
by  a  Judgment  of  tbe  Wells  Circuit  Court  on 

tbe day  of  April,  1S8T,  declarlDr  them 

reatored  to  their  right  minds,  and  agata  capa- 


ble of  managing  tfadr  eatatea.  On  the  9Mh 
day  ol  January,  1887,  tbe  Lockwoode  applied 
to  the  appelleea,  Harvey  &  Paulus,  to  act  aa 
their  attorneys  In  tbe  Institution  and  oondnct 
of  certain  Ungatlon,  and  represented  to  them 
that  they  had  been  already  adjudged  of  aound 
mind,  and  their  guardianships  terminated. 
Uarvey  &  Paulas,  not  knowing  that  tfala  waa 
untrae,  accepted  and  entered  upon  the  dntiea 
of  the  employment,  and  to  secure  the  oompen- 
satlon  agreed  upon  took,  from  the  Lockwooda 
a  mortgage  on  the  land  In  Grant  Counly.  Od 
the  day  tbe  mortgan  wm  executed  tbe  land 
was  advertlaed  for  sue  t^  tbe  sheriff  of  Grant 
County  on  an  execution  Issued  on  tbe  Perga- 
son  ludgment  Harvey  A  Paulus,  to  save  tbe 
land  from  sale,  and  thereby  protect  their  mort- 
gage, paid  to  the  sheriff  (48.48,  tbe  amount  of 
tbe  tudgment,  with  costs.  Thta  suit  vras  orig- 
inally oonunenced  to  foreclose  the  mortgage ; 
but  the  Lockwoodsand  the  appellant,  who  waa 
Joined  as  a  defendant,  attacked  the  nHdl^  of 
thp  mortage  on  the  ground  of  the  Incapad^ 
of  the  mor&agora  when  Itwas  eieonted.  The  . 
appellant,  also  by  a  separate  answer,  which 
waa  supported  on  tbe  trial  by  proof,  abowed 
that  when  he  waa  dlscbai^ed  as  guardian  the 
Wells  Circuit  Court  allowed  blm  forservicea, 
money  expended, etc,  $878.78,  which  tbe  court 
adjudged  to  be  a  apedflc  lleo  on  the  mortgaged 
land,  and  that  a  transctlpt  of  the  judgment  had 
been  duly  filed  and  recorded  in  the  clerk's  of- 
flee  of  Grant  County.  Harvey  &  Paulus  tbeifr 
upon,  with  leave  of  the  court,  and  without  ob- 
jection from  tbe  defendants,  tiled  a  aectnid 
paragraph  of  complaint,  alleging  tbe  factasab- 
•tenttally  aa  above  staled,  ano  asking  to  be 
nibrogaMd  to  the  lien  of  the  Ferguson  Judg- 
menL  'Diis  paragraph  also  conlaiMd  aver- 
ments chaiclng  that  ue  representationa  made 
by  th^  LodLwoods  to  Harvey  A  faulua  that 
they  had  been  adjudged  of  sound  mind  a»d  re- 
lieved from  guardlansbip  were  not  only  false, 
but  were  fraudulently  made  to  induce  uiem  to 


Mott.  et  N.  T.  tot;  Avemi  v.  ■ntflor.  B  N.  X.  U; 
SoelllDB  V.  UoInlTTe,  a  At>t).  N.  C  *»,  rrost  v. 
Yonken  Bav.  Bank.  70  N.  X.  EtS:  Twomblr  v.  Cam- 
Star,  m  N.  T.  US:  Clark  v.  Uaokln,  »  N.  T.  US; 
Putt  V.  Brink,  8<t  Uun,  13. 

Tbe  lareUea  on  an  undertaklnir  on  appeal,  si  be- 
tween the  olialnsi  parties  are  entitled  to  be  aubro- 
iraud  to  all  the  rights  of  the  Judgmect  creditor, 
both  IS  a«a]DHt  the  judgment  debtor  and  the  real 
estate  on  wliloh  the  ludemeot  Is  a  lien.  Hatbewa 
V.  Aiken,  I  [f.  Y.  BK;  Cra;thame  v.  Swluburoe.  U 
Vee.  Jr.  IW;  Lewis  r.  Pslmer.  £8  If.  Y.  211;  WeJIs  v. 
Eelsaj,  tS  Bow.  Pr.  SSI;  Hunn  v.  Bamum.  1  Abb. 
Pr.  tot;  HlnoUer  v.  Krelta,  K  N.  Y.  BSS;  1  atorr. 
En.  Jut.  Ha>.tu)Ut. 

A  Boretr  who  pajs  the  debt  of  his  priDotpel  Is 
entitled  to  subtoa«tIon  In  equity,  and  to  an  imlga- 
nent  of  the  seourltles  heM  by  the  oiedltor.  Wben, 
tbeiefore,  a  seoond  morteagee  paja  to  the  &in 
mortcacee  bis  debt,  althonsh  tbe  Orst  mortgage  la 
tfaereb;  aatlifled.  the  second  mort^gee  is  entitled 
to  bold  tbe  premlaea  ai  aeouiity  for  the  amount 
paid  on  the  Orst  mortgage.  XUewortb  v.  Look- 
wood.  OS.Y.et. 

A  par^  advancing  funds  to  raise  the  Incum- 
branoe  upon  na)  estate  belonging  to  a  person 
iocapeble  ol  taaklDg  a  valid  oontract  mar  Invoke 
the  equitable  doctrine  Ot  lulirogation.  Coleman 
V.  Fniier,  8  Bush.  800. 

If  the  right  to  redeem  from  the  mortgage,  and 


t>7  snob  redemption  to  stand  In  the  plaoa  ot  the 
mortcagee,  and  bold  bla  Inteieet  In  the  laodi'ls 
'    '       Ideotioal  with  tbe  tight  to  ttske  pay- 

donga  to  every  suiety  tcr 

tf  be  basnolntensttnec 
tor.  upon  the  equHaUe  vrtat- 
otple  ot  snttrcgaUon,  a  sure^  wbo  iiaa  satlrted  a 
demand  Is  oaUtled  to  bold  the  seourltles  of  tbe 
creditor  and  to  enf  onie  ttaem  aa  ajralnst  the  person 
and  the  (uod  primarily  liable.  AverUl  v.  bylor,  I 
V.Y.U. 

And  IL  IS  snOcient  to  entitle  a  Junior  tneom- 
branoerto  be  subrogated  to  tbe  rights  of  asanlor 


Huddlok,  28  Iowa.  4m:  I>lngs  V.  Karaball.  1  Hun, 

A  lunlor  mortiiagee  or  Judgment  cieditor  has  a 
right  to  protect  his  Interest  by  parinn  a  prior  mort- 
gage due  and  parable,  and  U  be  does  pay  It  be 
aueoeeds  b;  subrogation  to  tbe  righia  and  btlereata 
ot  such  prior  mortgagee  In  tbe  lands,  as  seonrHv 
for  the  amount  so  paid,  without  any  assicameot  or 
act  of  nanater  by  or  on  the  pert  ot  tbe  prior  mort- 
gagee, i  Story.  Bq.  I  lOM;  Bndaard  v.  Cooper.  10 
S.  Y.  8G«;  BUver  I«ke  Bank  v.  Horth.  4  Joboa.  Cb 
Sni,  1  L.  ed.  BTl;  Dale  v.  HoBven,  2  Oow.  lift  He. 
Lean  v.  Towle,  S  8&ndt  Ch.  lU,  T  L.  ed.  TWi  Bumet 
V.  Dennlaton,  t  Johna.  Ch.  8S,  1 1>.  ed.  M, 


1891. 


COIXAB  1    COUmUU 


Kt  m  racb  sttorneyi,  tnd  acmpt  said  mort- 
gage. Tbe  circuit  court  found  these  aver- 
meots  to  be  true,  and  adjudged  tbe  mortgage 
Toid,  Imt  Buataiaed  tbe  claim  of  Barver  & 
Paolna  to  be  subrogaied  to  the  lien  of  the  Fer- 
goaon  Judgment,  witb  priority  over  the  Judg- 
ment of  the  appellant.  Thta  concluiion  o(  the 
court  !•  vlgorouElj  attacked  by  tbe  appellan^ 
who  IdrIsIs  that,  Uie  mortgsge  being  void,  and 
the  mortgagora  incapable  oT  conuacting,  tbe 
paymeiit  by  tbe  appellees  of  tbe  Ferguson  Judg- 
ment vas  Toluntary,  and  by  peraons  standing 
lb  (be  relation  of  stmngera  to  the  debtors,  and 
wUl  Dot  eiultte  Ibem  to  aubrosation.  In  this 
tbe  appellant  is  nrong,  and  the  Judgment  of 
the  circuit  court  Is  right.  True,  the  mortgage 
wai  void,  because  tbe  mortgagors  were,  by  t&e 
express  terma  of  tbe  Statute,  legallj  incapaci- 
tated from  contracting.  One  may,  however, 
be  so  weak  intellectuallj  as  to  be  incapable  of 
managing  his  estsl£,  and  thus  be  legally  sub- 
jected to  guardianship,  and  still  be  capaole  of 
perpelratmg  a  fraud.  Tbe  court  has  found  In 
this  case  that  these  parties,  by  means  of  the 
representations  made,  Dot  only  secured  tbe  ser- 
vice* of  the  appellees  as  ailomevB,  but  also  in- 
duced tbem  to  save  tbeir  land  from  sale  by  tbe 
aberiff  by  paying  the  Ferguson  Judgment.  It 
b  certain  toat  they  obtaloed  a  aube^ntial  ben- 
efit. To  sustain  tneir  present  claim  would  be 
to  relieve  them  w  holly  from  UaUlity  for  the 


B  wmch  provides  for  tbe  guardianship  of 
those  Tidn  eompot,  and  for  tbe  conservation  of 
tbelr  estates,  is  Intended  to  protect  tbem  from 
the  consequences  of  their  mental  weakness.and 
to  guard  against  ibe  danger  of  wrong  being 
done  lo  tbem  by  the  dishonest  and  the  unscru- 
pulous. It  was  never  intended  lo  serve  aa  an 
mtreocbment  (o  shelter  them  from  the  conse- 
quences of  such  wrongs  as  their  limited  capaci- 
ty gave  Ihem  the  power  lo  knowingly  perpe- 
tM«  upon  olber*.    Indeed,  if  no  quealion  of 


Traud  or  of  attempted  fraud  entered  )uio  the 
transaction,  it  ii  a  clear  case  railing  for  the  ap- 

S  11  cation  of  tbe  doctrine  of  subrogation,  which 
oes  not  depend  upon  or  grow  out  of  the  abili- 
ty of  tbe  parties  to  make  valid  conlrscu,  aa  it 
is  not  founded  upon  contract,  cither  express  or 
implied,  but  upon  principles  of  equity  and  Jus- 
tice, intended  to  afford  protection  to  a  merito- 
rious creditor,  and  prevent  the  aweeping  away 
oF  tbe  fund  from  which  in  good  conscience  be 
ought  to  be  paid.  Bheld.  Subr.  gi'SPom.  Bq. 
Jur.  g  1418;  Hooker  v.  Benton,  tj8  Ind.  250. 

Assume  that  the  mortgagors,  as  well  as  tbe 
iBortgagees.  acted  In  good  faitb ;  wban  the 
mortgagees,  lo  protect  what  they  erroneously 
aupposed  was  a  valid  mortgage,  paid  tbe  Judg- 
ment, they  were  neither  strangers  nor  volun- 
teers. Tiie  fact  tbmt  tbe  mortgage  proved  to 
be  void  because  tbe  makera  had  tiot  the  legal 
power  to  make  it  lUtonU  only  stronger  reasons 
why  the  equitable  doctrine  of  subrogallon 
should  be  Invuked. 

Tbe  second  paragraph  of  tbe  complaint,  ask- 
ing for  subrogaUon,  did  not  contain  any  aver- 
ments of  the  insolvency  of  the  debtors,  or  that 
Ibev  tiad  no  other  property  out  of  wblcb  the 
claim  could  be  collected.  Appellant  demurred 
to  this  paragraph  on  tbe  ground  that  it  did  not 
slate  facts  sumcient  to  oonstltnla  B  cause  of 
action,  and,  tbe  demurrer  being  overruled,  an 
exceirtion  was  saved  tothe  ruling.  This  ruling 
Is  assigned  as  error,  appelant  InslBdnfr  that  the 
omlaaion  of  such  averments  or  tbdr  equivalent 
makea  the  complaint  bad.  The  question  in 
this  case  is  as  to  the  preservation  of  a  security 
in  favor  of  a  creditor.  Tbe  right  of  a  cre<lit<Mt 
to  be  subrogated  to  the  securities  of  one  whose 
claim  be  has  paid  does  not  depend  upon  the 
solvency  or  the  insolvency  of  the  debtor,  but 
upon  tbe  drcumstances  attending  the  payment 
of  the  debt  to  which  the  security  was  an  Inci- 
dent. 
Judgment  afflrmti  with  casta. 


MICHIQAN  SUPREME  COURT. 


Stephen  COLLAR 
Hamblfn  D.  COLLAR,  Agpt. 


ti'iMtaa  to  facilitate  a  sale  of  tbe  proper^  and 
dtotrlbutkin  of  the  prooeeda  was  In  fraud  of  bis 
orsdluus  Is  ImmaterlBl  In  an  action  b^  tilm  to  r«> 
oover  bis  share  of  tbe  prooeedi  of  Che  sale,  to 
wtaloh  Hmj  are  not  parties. 

S.  When  »  writing  »  whaw^  to  Imt* 
bemi  AxecntMl  for  tlie  purpose  of  conveylns 
an  estate  held  in  oommon  to  a  trustee  tor  lalo  and 


Non.-pDrDl  «t>ldMM  <i4nadNtfnlU»  to  oorv  tlM 
t«rnit  itr  o  HpUten  <iulrom«nt. 
ima  of  law  have  a  mora  extended  appU- 
ara  so  UDlveraol  In  (heir  application  as 
denies  to  parol  evidenm  the  rlsht  lo  ei- 
,  or  oontradlot  the  terms  of  a  written 
,  Ohapln  T,  DobaoD,  78  N.  T.  T4;  Grooms 
E  BfrL  *  K.  »1. 

without  BI- 

e  rule  stated 

as  to  the  nature  and  SDCpe  of 
ezeaptloni  whlob  have  engrafted 

without  ftar  of  oonEradlotlon  that 
evidentiary  taots  dtoolose  a  pertinent 


oaae,  the  oourla  sppI;  in  all  tta  rlror  tbe  provMona 
of  tbelawugratiBd.  HorrlUv.BobtTuoD.71Me.Sl: 
Brandon  Ufg.  Co.  v.  Hone.  «S  Yt  ffiK  Fter  v.  Qrar. 
U4  Haa.  SOO;  Carlton  v.  Vlneland  Wine  Co.  SS  S.  J. 
Eq.  MB;  Weller  v.  Hotteosteln,  UK  Pa.  4S9:  Baltimore 
FeriD.  Bldg.  k  L.  Soo.  v.  Smith,  N  Md.  1S7;  Huatlns 
v.  Bmnutrt.  SS  Md.  M;  Tranlman  v.  Fletcher,  100 
Ind.  106:  Porter  v.  Sandldge.  8£  La.  Ann.  Mt:  Ten- 
oeuee  *  (X  B.  Oo.  v.  East  Alabama  [{.  (X>.  73  Ala. 
4%  Winona  v.  Thompeon.  H  Minn.  IMj  Dlokaon  v. 
fIsrriB.  flO  Iowa,  :I7;  Bohultz  v.  Coon.  SI  Wta.  410; 
Molean  v.  Piedmont  *  A.  L.  Ins.  Co.  !a  QralC  Sel; 
ServM  V.  SlockstiU,  90  Ohio  Sr.  418;  Bolchnr  v.  Mul- 
tkall,  ST  Tex.  17;  Eoehrlnr  v.  HuemmlnRhoir.  01  Ho. 
400;  Bmfth  v.  Odom.eSQa.  4W;  O-Ulesple  v.  Sawrer, 
IS  Nob.  130:  Plokett  v.  Ferruson.  tS  Ark.  177:  Harer 


HiCHKUX  SUTBXKB  COVKt. 


dMrlbntioii  of  tbe  prooeedi,  Itti  tba  beKendeDM 
of  tin  tsntM  of  the  Inut  Mid  udIsb  It  bai  beeD 
loit,naToleTtaeiioerapeotlii«  t]i6  tenniiboiild 


MunelDtOIDOIl«rM>'  PT  OTW 

mCa  ilutm  of  the  procaedi,  k  Dot  eoforoeaUe  UD- 
dec  tha  BtatuW  of  Fimudi.  retU  thBwnemaot  H 
otrttea  out  (o  br  Uiat  the  title  ta  aoqulrad  and 
Om  propertj  ooDreiMd  mto  Dioiier>  •  truat  wUl 
arise  to  par  over  the  prooeedt.    Tbe  tract,  bow- 


t  l&irii] 
hu  BfflrmatiTelT  KOOffnlMd  btoduty  t 


>Duketb« 

rmrUng 

__    __    .,.  _      ho  haa 

raeetTMl  »  eiMmr»a«*  <d  theitaBn*  of 
t«aaats  In  aominoD  of  real  eeiata  nDdec  a  pual 
■grecTneiit  to  iell  the  mum  and  dlrlde  the  pro- 
oeadi  BamnK  hi*  ■:raDton.ttae  land  dcaoenito  to 
his  twin  ualnoumbeied  by  an;  tnin,  and  a  pax- 
rhwinr  from  them  wlU  owe  ao  duty  to  the  orlg- 


jutrn.iNLi 

t  Circuit  Court  for  Ingbam 
tvfew  a  Judgment  tn  faror  of 
ID  aelion  brought  to  recover 
I  hsTe  been  received  t^  defettd- 
fhlch  compUiaant  bad  an  In- 
It waadefeDdaet'sduiyto  pay 


sment  of  ibe  facts  of  tbia  case, 
eport  tn  4  L.  R.  A.  491,  from 
>  tfaat  Qeorge  Collar  died  in 
Ised  of  flfly-flve  acres  of  land 
following  children  faelra  aur- 
I  his  betrs-at-lBW,  viz.:  BUas, 
,  Harlin,  Henrr,  Cameron 
Jacob  Thome),   Stephen   and 

1874,  plaintiff  and  others  of 
ed  tbelt  interesu  in  this  fiflT'- 


T.  Adilan,  TT  IT.  0.  BS;  Falooner  y.  Oanlaoii,  t  Ho- 
Oord,  L.  nO:  BeeUer  t.  Vox,  a  Hloh. »,  Little  Ka- 
nawha Nav,  Oo.  T.  Bloe,  •  W.  Ta.  asS;  Ohamnea  t. 
Crutotafleld.  87  If .  a  ItiC  Tounr  v.  Stoat,  b  OUL  ST; 
gmtth  V.  Qlbba,  U  N.  H.  nti  Drake  T.  Slarks,  4S 
ODnn.  eO;  I«  Varse  T.  Blckert,  9  Wend.  WTi  P« 
T.  Cfaeeseman,  11  N.  J.  L.  StT;  HellDer  t.  Imbrle,  S 
Benr.*B.4(ni  AbrainST.Pomeroj'ilSIU.lSB;  Pean- 
■Tlvante  *  N.  T.  OtOSl  *  a  Co.  r.  Betta.  1 W.  N.  a 
Wi  Spenon  y.  Tildeo.  S  Cow.  lUi  Mjrrlok  v.  Dame, 
fl  Cosh.  t4ti  Bloe,  Bv.  p.  MS. 

nie  DMaoinf  of  the  mle  Is,  not  tliat  eonrt 
qolre  tbe  stroiis«at  poatUe  assnranee  of  tbe 
ten  in  qneMion,  but  tbat  no  erldenoe  sbal 
admitted,  whloh,  from  tbe  natiue  cf  tbe  osae, 
puaee  still  sraater  evUenoe  behind  In  the  paitj's 
possMsioD  or  powen  because  the  absence  itf  the 
'  piimar^eTldepoe  raises  a  presnmptloo  that,  K  pro- 
duced. It  would  glrea  completion  to  the  case  at 
least  nnfavorable,  If  not  dlreotlr  adTene,  to  the 
Inteien  of  the  partr.  OlfUtn  t.  Dnltsd  States,  U 
U.  B.  4  How.  UE,  U  L.  ed.  9CIT. 

On  prior  and  on  aubaequent  occaalona  tbe  mme 
eoutt  bss  annonnoed  a  similar  principle,  and  we 
may  safelr  afllim  tbat  tt  Is  a  cardinal  feature  of 
erldenUarr  law  as  administered  In  this  oountry. 
Hoevldeoce  shall  be  received,  whloh  preeuppoees 
b«4ter  evidence  tn  the  party'i  poaeeilon,  and  ' 
TOM  mar  be  regarded  as  esiabliitaed  berond  ques- 
tion.  Tsrloe  v.  Biggs.  HIC.  a.lFet.Wl,TL.ed. 
nt:  Cookev.  Woodrow,  gu.  a.GCiauah,U,SL.ed. 
m  Fieah  v.  OOson,  41  U.  8.  II  Pet.  SET,  10  L.  ed.  MS: 
De  lAoe  T.  Hoore,  W  U.  B.  li  How.  XEB,  U  L.  ed. «»; 
HcPbauI  V.  Lapsler,  BT  0.  S.  EO  WalL  »!,  a  L.  ed. 
•U. 

Tbe  rale  that  the  beat  evldenoemDit  be  prodooed 
which  the  uature  of  the  case  admits,  means,  not 
that  the  oourta  require  the  strongest  possible  aasar- 
aooe,  but  that  no  evidence  shall  be  admitted  whloh 
prteuppoeee  gnatar  evidence  In  the  part;^  favor. 
United  Blatee  v.  Befbuin.  U  U.  8.  S  Pet  MB.  8 1, 
ad.*!!*. 

The  neson  of  tbe  mle  that  aeooDdarr  or  Inferior 
evidence  abali  be  subatltuted  tor  any  evidence  of  a 
higher  nature  whloh  tho  ooae  admlta  of  la  the  at- 
tempt to  BUbatitut«  the  Inferior  for  the  higher  Im- 
pU«e  that  tbe  higher  would  give  n  different  aspect 
to  the  case  of  tbe  party  Introducing  tbe  le»er. 
United  Btatea  v.  Wood,  ae  U.  8. 14  Fet.  480, 10  L.  ed. 
ai7:  Tayloer.  Blgg>.!S1?.  S.1  Pet.  561,  T  L.  ed.  27fi: 
Clifton  V.  United  Statna.  <A  n.  a  4  How.  £12. 11  L. 
ed.  <»7;  De  Lane  v.  Hoore.  W  U.  B.  14  How.  SO,  14 
I.ed.40e. 
1BL.  R.A. 


lB,tOT  h _., 

and  Itt  noo-pniaaotlaQ  ta  not  aooounted  for,  aod 
no  tonndaUon  la  laM  tor  thelntooduotloo  of  seooo- 
darr  evldenoe.   MnggeT.  Adama,nTex.  us. 

Where  the  beet  or  primary  evidence  has  been  hist 
or  destroyed,  much  latttode  la  allowed;  In  the  ad> 
mission  at  pand  evtdeooe  to  snpply  tbe  omlHlon, 
and  allhongh  much  latitude  may  have  been  carrted 
to  Ita  extreoM  Ilmlta,  a  new  trial  will  not  be  granted 
wheio  tbe  finding  was  substantially  right  npon  the 
evldencsL  UcOulIough  v.  Davis,  B  West.  Bep.  STt, 
108  Ind.  flft  Rloe,  Bv.  p.  W. 

Aa  to  the  rule  tbat  parol  evldenoe  cannot  vary  or 
oontiadtot  a  written  oontiact,  see  note  to  La  Vmj- 
ette  County  Hon.  Corp.  V.  Hagoon  tWIsJ  S  L.  B.  A 


tfis/orcffolnff  nils. 
Tbt  following  American  cases  lllustnite  tbe  ex- 
ception by  whiob  parol  evidence  may  be  admitted 


take.  In  different  forma  and  modea  of  proceedings: 
Feterson  v.  Grover.  X)  He.  BB^  Bradbury  v.  WBltK 
4  Me.  aei;  Bogen  v.  Bannden,  U  Me.  m  QoodeU  t. 
Field,  is  TL  44Bj  Lawrence  T.  Stalgg,  8  B.  I.  SI 
Qulnn  T.  Bflalh.  S7  Conn.  Ik  Oanterbury  Aqueduct 
Co.  V.  Bnsworik,  XI  Oonn.  BOB:  Pattenoo  v.  Bloom- 
er, B5  Conn.  GT;  Uargmf  v.  Hulr.  ST  N.  T.  US:  Beat 
v.  Btow,  I  Sandf.  Gh.  MB,  T  L.  ed.  BtO:  White  v.  WtU 
Uama,  48  Barb,  ttt;  Horganthau  v.  While,  1  Bwe^ 
ney,  BH;  Uyno  v.  Darby,  Ht  N.  J.  Bq.  Ml;  Ctnover 
V.  Vardell,  Id. Mt;  Perry  v.Peanon.I  HumpkOl: 
Blaccbard  v.  Hoore,  4  J.  J.  Marah.  4f  1;  Chamben  r. 
LivermoTe.UHlali.ni:  TanNea  ~  ' 
EeU.B.4Fetim,TL.«d.SW  Bloe.  By.  j 
note  to  Bulkley  V.  Devlne  (DL)  8  li.  B.  A. 


Panlproof  not  odmlMfbl*  lOMrv  tA«  U 


t  of  a 


Itself.    lAwls  V.  Lewis,  *  Bep.  I 

Os»e,4Inst.8»5Chnf  

Lemanv.  Whitley.  4 
Ql  IDS:  Harris  v.  Bamett,  8  Gratt.  >»,  Bteere  * 
Rteere,GJohna.Cb.I.lL.ed,W7.  SeenetetWDlTea 
V,  Jobnuon  ilnd.)  8  L.  B.  A.  808;  Bulkier  ▼-  Devtae 
(IIL)  S  L.  R.  A.  880;   HtunevoUs  TfareAiiW  Hack. 

Co.  V.  Davla  (Minn.)  8  L.  B.  A  —    

Balterty  <Pa.J  B  L.  B.  A.  88 
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CtOLAX  T.  COLLAX. 


fiTe  icrei  of  Itnd  to  Jacob  Tbonia,  the  bni- 
bend  of  tbelr  witUa  Maiy.  foi  tbe  parpow  of 
eoaUiDg  bim  to  make  a  aale  of  th«  aanw,  and 
dlatrlbnw  the  prooeeda  amoog  Ot»  bdn  acoord- 
in«  to  tbefr  equiuble  tntereaU.  In  1876  Jacob 
Toone  and  irife.irltb  mch  otiienof  the  hein 
ai  bad  not  conveyed  to  Tborne,  ooDTerod  laid 
landB  to  Sjlvesler,  the  pnrpoae  of  which  oon- 
Tejanoe  wu  tbe  lame  u  it  wa*  in  the  oooTej- 
anc«  to  Thome.  Id  1880  Sylveiter  died,  not 
baTlDg  executed  the  tnut  or  oooTeyed  aald 
bndi,  and  afterwaiilf  the  defendant  Hamlin 
D.  obtained  a  convejacce  of  tald  landi,  from 
the  bdra  of  SylTealer. 

Farther  ftcta  appear  in  the  opinion. 

Mr.  R.  A.  Monigomerr,  vith  Mr.  Q.  A, 
Sodtk,  tot  appellant 

Memr*.  ParhlBaon  *  Day,  for  appellee: 

Plaintiff  had  alwayi  fnalsted  Uiat  be  was  en- 
tilled  to  a  distributive  ihue  of  tbe  proceed!  of 
the  (ale  of  the  land  in  qoeatloD.  The  defend- 
ant wat  awaie  ot  Ibit  aod  took  tbe  title  with 
that  undentandlDgon  hie  part. 

With  thU  ondentandinc  on  tbe  18tb  of 
H^  1886,  he  protnleed  plaintiff  to  paj  bim 
tS36  In  eelllement  of  this  claim.  This  prom- 
ne  waa  baaed  upon  a  good  constderatlon,  and 
■ncbaawonld  aupport  tbe  promise  It  was 
nch  a  claim  aa  defendant  aaw  flt  to  recognize 
and  compromlae. 

The  pieciae  natme  and  extent  of  tbe  claim 
It  not  material;  it  may  have  been  of  a  legal  oi 
equitable  nature. 

Shddon  Y.  Sie^t  Bttatt,  80  Hlcb.  390;  Stn- 
tnt  t.  TfiOtr,  1  Hlch.  887:  Gooding  T.  Ring*- 
ton,  »  Hlcb.  488. 

Chatapllni  Gh.  J. ,  dellvend  tlie  opinion  of 
the  court : 

On  a  former  trial  of  this  caae  tbe  defendant 
prevailed,  the  trial  court  holding  U»t  upon 
the  abowlng  than  made  there  could  be  no 
recovery  upon  aor  theorf,  either  as  for  monev 
had  and  received,  or  upon  an  account  stated, 
or  upon  the  special  count,  unleas  the  contract 
was  proven.  Upon  a  writ  of  error  to  this 
court,  the  judgment  waa  reversed,  and  a  new 
trial  ordered.  76  Hlch.  414.  Another  trial 
has  been  bad,  and  tbe  plaintiff  has  recovered 
a  Judgment,  and  we  are  aaked  to  review  the 
proceedlngB  which  led  to  that  result.  Thirty - 
one  errors  have  been  assigned,  only  a  few  ot 
which  demand  particular  attention  In  an 
opinion,  although  all  have  been  carefully 
considered.  The  facts,  as  developed  by  the 
testimony  upon  this  trial,  are  but  slightly 
variant  nt>m  thoee  which  appeared  upon  the 
Other  trial  upon  tbe  main  issues.  At  the 
conclusion  of  the  testimony,  the  court  stated 
to  the  counsel  the  theories  upon  which  he  sub- 
mitted the  case  to  the  Jury,  aa  follows;  "The 
court :    I  think  this  case  should  go 


fury  upon  two  theories.  In  both  of  which  there 
a  tome  tendency,  in  my  judgment,  in  the 
proof  to  support  the  plalntiS's  case,  as  well 
as  proof  having  an  oppoalte  tendency,  and 
what  the  truth  is  about  It  the  Jury  will  de- 
termine from  the  evidence.  And  the  one 
theory  la  upon  the  count  for  the  money  had 
and  recelvMl.  Now,  to  auatain  that,  I  make 
this  statement  that  you  may  understand, 
generally,  what  the  views  of  the  court  are 
previous  to  the  argument :  To  sustain  the 
ISUKA. 


case  upon  the  theory  for  money  had  and  re- 
ceived, it  must  appear  that  parties  in  their 
transactiwia  understood  and  treated  tbe  bnsl- 
neaa  of  procuring  these  titles  by  Hambllu  ai 
embracing  within  It  an  interest  for  Stephen. 
That  muBc  have  been  the  underatandinc  all 
round.  Now,  whether  or  no  such  a  condition 
<a  things  as  that  existed  will  be  left  to  the 
Jury  to  determine  under  the  evidence.  Tbe 
plaintiff  alio  claims  that  an  aneement  wm 
made  on  the  18th  of  Hay,  188d,  ny  which  the 
defendant,  in  settlement  of  the  plaintiff'! 
claimed  interest  In  the  lands,  agreed  to  pay 
bim  $325.  Now,  to  make  that  a  valid  agree- 
ment. If  it  is  proved  to  the  Mtldlaction  of 
the  Jury,  It  must  appear  that  it  waa  made 
u^n  a  lawful  consideration  or  a  good  con- 
sideration In  law.  As  applied  to  ihls  case. 
It  la  contended  on  behalf  ot  tbe  plaintiff 
that  there  wat  consideration  for  making  that 
agreement,  in  this:  That  Btephen  Collar 
Maimed  to  have  an  interest  in  the  lands,  and 
went  there  to  Mttle  with  Hamblln  for  that 
intereat.  It  it  not  eaiential,  as  has  been 
stated  on  all  bands  In  the  argument,  that  he 
should  have  had  a  legal  Intereat.  If  he  had 
such  an  apparent  or  claimed  interest  In  the 
lands  at,  under  the  circunutances  surround- 
ing tbe  partiea,  was  esteemed  by  them  a  thing 
which  it  was  worth  while  for  Hamblln  to 
settle  or  consider  ot  value,  then,  I  think.  It 
would  be  a  good  consideration.  Whether 
that  waa  the  case  or  not  the  lory  must  de- 
termine from  the  evidence.  It  la  faiie  that, 
Ki  far  aa  anvthing  appears  here,  the  sheriff'! 
deed  had  alienated  Stepben'i  interest  In  tbe 
land  at  a  matter  of  law,  and  horn  what  ap- 
pears before  me  I  think  that  la  true.  The  par- 
ties ma^  have  not  contidered  that  that  was  m, 
and,  if  Btephen  claimed  an  Interest,  not- 
withstanding that,  In  the  property,  and 
Hamblln  yielded  to  that  claim,  and  for  the 
purpose  of  settling  it,  and  avoiding  a  con- 
troversy upon  it,  agreed  to  pay  him  $325  in 
settlement  of  that  claim,  I  think  that  would 
be  a  good  consideration  tor  ttw  agreement. 
While  the  therlff'a  deed  would,  as  matter  of 
law.  have  alienated  Stephen's  interest  in  the 
land,  there  appears  to  have  been  in  Sylveater 
at  hla  death  not  only  tbe  Interest  which  vraa 
conveyed  by  virtue  of  the  sheriff's  deed,  but 
also  such  Interest,  if  any,  as  could  be  con- 
veyed by  Btephen  and  hia  wife  by  quitclaim 
of  tbe  premises.  If  the  parties  regarded  the 
interest  acquired  by  both  these  conveyances, 
although  uie  aherlff'a  deed  may  have  con- 
veyed Stephen's  interest  entirely,  and  IQilnk 
it  did,  If  tbe  parties  regarded  the  interest 
owned  by  Bylveater  at  his  death,  and  by  his 
helra  afterwarda,  at  embracing  eome  equit- 
able interest  in  Stephen,  represented  by  the 
quitclaim  from  Btephen  and  his  wife.  or.  if 
they  regarded  the  Becor  deed.  Becor  being 
the  execution  creditor,  as  having  been  pro- 
cured in  the  Interest  of  Stephen,  those  lactt 
and  circumatancea  should  be  considered  with 
a  view  of  determining  whether  or  not  Btephen 
did  have  any  equitable  intereat  In  the  fund.* 
The  defendant's  counsel,  in  the  course  of 
tbelr  cross  examination  of  Btephen  Collar. 
attempted  to  show  that  the  conveyance  made 

S  Stephen  Collar  and  his  wile  to  Jacob 
ome  on  the  28th  day  of  December,  1874, 
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m>  fraudulent  u  to  hlB  crediton.  The 
court,  however,  reluKd  to  permit  the  attor- 
sejB  Hot  the  defendaoC  to  go  luto  Buch  fa- 

Sulrjr.  We  do  not  thiok  that  the  court  erred 
1  eicluding  this  Ufltimon;.  The  creditors 
of  Stephen  Collar  are  not  before  the  court, 
or  mahing  any  complaint  of  the  conveyance 
by  St«phen  Collar  to  Jacob  Thome,  and  we 
do  not  think  that  the  inquiry  ia  material  to 
the  iBBue  before  the  court. 

It  appears  in  the  caee  that  a  creditor  of 
Stephen  Collar  proceeded  bv  attachment 
against  him,  and  levied  upon  hig  Int«reat  in 
the  lauds  in  question,  and  obtained  a  iudK- 
ment  a^ingt  him  in  the  State  of  New  York, 
and  levied  upon  and  sold  his  interest  in  said 
lands  at  public  auction,  by  which  the  judg- 
ment was  fully  satisQed,  the  judgment  credi- 
tor being  Joseph  8.  Secor.  The  land  was 
bid  off  at  the  sheriff's  sale  by  one  Isaac 
Becor,  end  in  due  time  he  received  the  sher- 
iS's  deed  therefor.  It  appears  also  that  the 
proceedings  In  the  attachment  suit,  so  far  as 
•ervice  upon  the  defendant,  Bteplien  Collar, 
was  concerned,  was  a  subetltuted  service,  no 
personal  service  upon  the  defendant  having 
been  acquired  in  the  State  of  New  York,  and 
It  was  claimed  on  the  part  of  the  defendant 
in  this  suit  that  the  sherlfT's  deed  conveyed 
to  Isaac  Secor  all  the  interest  which  the 
plaintiff.  Stephen  Collar,  had  In  such  land. 
The  deed  of  the  sheriff  bears  date  the  29tb 
day  of  December,  1870,  being  prior  in  time 
to  the  deed  of  Stephen  Collar  to  Jacob 
Thome ;  and  therefore  the  defendant  in  this 
suit  claims  that,  at  the  time  of  the  execution 
of  the  deed  to  Thorne,  Stephen  Collar  had 
no  Interest  whatever  to  convey,  and  conveyed 
nothing  whatever  by  such  deed. 

It  appeara,  further,  that  Sylvester  Collar 
acquired  the  interest  of  Isaac  Secor  under  the 


sheriffs'   deed  by   purchai 

from  him  to  Sylvester  dated  the  3Sth  diiy  c 

April.  1877-     He  also  obtained  a  deed  f^^ui 


Thome  and  wife  dated  December  6,  1S78, 
Stephen  Collar  contends  tbtX  the  court  In  the 
State  of  New  York  obtained  no  Jurlsdlctloc 
in  the  suit,  and  that  the  sheriffs'  deed  is  in- 
valid, and  did  not  extinguish  his  title  to  the 
laud.  The  circuit  judge  charged  the  jury 
that  he  was  of  opinion  that  the  sheriff's  deed 
did  extinguish  the  title  of  Stephen  Collar  to 
the  land,  but  further  instructed  the  jury  that, 
tf  he  insisted  that  he  had  a  claim  upon  the 
land  after  the  sheriff's  deed,  even  after  he 
bad  conveyed  to  Thome  and  he  to  Sylvester 
Collar,  such  claim  would  constitute  a  good 
consideration  for  the  promise  of  Hambliu  D. 
Collar  to  pay  him  the  sum  of  #230  for  such 
interest. 

We  held,  when  the  case  was  here  before, 
that  where  lauds  wereconveved  under  a  parol 
trust  to  sell  and  convert  into  money,  and 
divide  the  proceeds,  and  the  trust  had  been 
BO  far  executed  by  the  trustee  as  to  sell  the 
land  and  receive  me  money,  and  such  t 
had  been  recognized  bv  him,  an  action  .__ 
money  had  andrecelvea  would  lie  to  recover 
such  money  by  the  person  entitled  thereto. 
CoUar  V.  Collar,  75  Mich.  414.  And  in  BiUly 
T.  BiUlff,  85  Mich.  237  (at  the  April  Term  of 
this  coun)  we  held  also  that  parol  evidence 
18  Ji.  R,  A. 


was  admissible  to  prove  Uiat  land  was  con- 
veyed to  sell  and  divide  the  proceeds  among 
the  heirs. 

In  WhiU  T.  Oeawr.  75  Mich.  17,  we  held 
that  such  a  trust  was  not  within  the  pro- 
visions of  the  Statute  of  Frauds.  Such  tes- 
timony was  admitted  upon  the  triul  of   this 

,  but  upon  this  trial  it  appeared,  upon 
the  examination  of  the  plaintiff,  tliat  there 
was  a  writing  havi  ■;  reference  to  four  of  the 
conveyances  by  the  heirs  to  Sylvester  Collar 
which  the  plaintiff  signed,  and  that  it  was 
sent  by  Henry  to  the  heirs  in  Kent  County ; 
that  this  writing  was  for  the  purpose  of  Ax- 
ing up  and  to  sell  the  place  so  as  to  divide 
the  money  with  the  four  heirs,  namely, 
Hamblin,  Cameron,  Mary,  and  himself. 
When  this  fact  appeared,  such  writini;  was 
the  best  evidence.  It  defined  the  trii!>i,  iiud 
all  parol  evidence  respecting  the  trust,  upuu 
which  Sylvester  obtained  tlje  deeds  from  such 
'    It,  should  have  been  excluded.     There  was 

sufllcient  showing  of  the  loss  of  such 
[ting  as  to  permit  tBe  Introduction  of  parol 
evidence  of  its  contents.  Buch  parol  evi- 
dence, when  Introduced,  was  objected  to,  and 
when  it  appeared  later  that  there  existed  such 
writing,  such  obiectlous  became  effective.  It 
appears  that  such  writing  did  not  include  or 
provide  for  all  the  heirs,  but  it  did  include 
the  plaintiff,  and  measured  the  rights  of 
those  who  were  parties  to  it  and  Sylvester 
Collar.  The  plaintiff  also  testiBod  that  at 
his  talk  with  tlie  defendant  on  May  18,  1886, 
be  represented  these  same  four  neita,  and 
wanted  to  settle  only  for  those  four  interests. 
It  Is  very  Important  that  It  should  appear 
what  agreement  Sylvester  had  witii  those 
four  heirs,  and  the  writing  Is  the  best  evi- 
dence of  that.  The  parol  testimony  tended 
to  show  that  the  trust  which  Sylvester  as- 
sumed was  not  a  trust  In  land,  hut  a  trust 
arising  out  of  the  disposition  of  land  o 


In  him  by  the  heirs  in  conveying  their  Inier- 
est  to  him,  without  anv  other  consideration 
to  them  than  that  he  Should  dispose  of  the 
land,  and  divide  the  proceeds  pro  rata  among 
them.  The  agreement  was  executory  and 
contemplated  action  on  the  part  of  Sylvester. 
He  was  to  acquire  the  intereets  of  all  the 
heirs,  and  sell  and  convert  the  real  estate 
into  money,  and  pay  over  to  each  his  pro  rata 
share.  So  tor  as  the  agreement  relating  to 
the  purchase  and  disposition  of  real  estate 
rested  in  parol,  it  was  void  under  the  Stat- 
ute of  Frauds.  Wright  v.  King,  Harr.  Oh. 
la ;  Beraard  v.  Btmgard.  Id.  180 ;  Ihot  v. 
Ortm,  0  Mich.  868 ;  SmtoH  v.  S^,  IS  Mich. 
S91 ;  CW*  V.  Cook,  48  Mich.  11 ;  Pidfori  v. 
Morton,  62  Mich.  SS ;  8haft«r  v.  EtaUir^gUm. 
58  HIch.  810. 

It  was  only  after  Sylvester  had  proceeded 
in  the  execution  of  toe  parol  agreement,  and 
had  obtained  title  of  all  the  heirs,  and  con- 
verted the  real  estate  into  money,  that  the 
trust  would  arise,  founded  upon  equity  and 
good  conscience,  to  pay  over  the  proceeds ; 
and,  before  such  trust  could  be  enforced  at 
law,  someuewpromiseroust  have  been  mode, 
and  his  duty  to  pay  over  must  havB  Iteea 


;.C00^^|C 


CAttmut  ▼.  KaiSHTi  or  Maoubbm. 


-■fflnnatlTeIr   Teoogolied    before  an    action 
ojttld  be  nwlDtftlaed.     CalOtr  t.   Moron,  49 
Mfch.  17. 
But  what  IwcomM  of  the  remedy  of  the 


which  are  void  b;  the  Ststate  of  Frauda, 
tiefore  the  property  ia  coaverted  into  penoii' 
«lty,  BO  that  a  trust  can  attach  T  At  luch 
<ime  it  is  not  auch  a  trust  as  equity  will  lay 
bold  of,  and  appoint  a  new  trustee  la  carry 
-ont  the  parol  trusts  which  are  TOid  by  the 
Statute  of  Frauds.  The  most  tbst  can  be 
«aid  in  such  a  caM  is  that  the  parties  have 
TOluntariiy  conveyed  awar  their  interest  to 
the  real  eatat«,  and  placed  it  beyond  recall. 
They  would  liave  been  in  the  same  predica- 


ment as  If  Sylvester  Collar,  after  having  ob- 
tained tlieabaolutedeeda  of  conveyances  from 
«1I  the  heirs,  had  refused  to  sell  or  convey 


e  land,  or  further  perform  the  p&rol  agree- 
ment. The  heirs  could  not  have  compelled 
«  speclflo  performance.  t>ecause  the  parol 
Agreement  is  void  under  the  Statute  of 
^u<1s.     Bylvester  Collar  died  before  the 

rrol  trust  attached,  and  the  rights  of  the 
\n  to  have  a  perfonnaace  died  with  him. 
It  was  said  by  Mr.  Jtutia  Campbell  in  Balen 
V.  Granger,  S6  HIcb.  306 :  "  As  our  statutes 
have  abolfihed  the  old  doctrine  of  resulting 
trusts,  a  pereon  who  deliberately  conveys 
land  lo  a  wife  or  other  relative  sljuids  in  no 
better  condition  as  to  enforcing  such  a  trust 
than  anyone  else,*  Tike  plaintiff  could  not 
have  maintained  this  action  against  the  heirs 
«f  Bylvester  Collar,  even  though  they  liad 
•old  the  fifty -Ave  acres  for  98,000  and  received 
the  money.  The  land  was  incumbered  by 
«o  trust  when  it  descended  to  them.  It  does 
Aot  become  subject  to  aur  trust  in  the  hands 
■of  the  purchaser  tion  them,  nor  does  sach 
purchsser  owe  to  tlie  hein  any  duty  arising 
<mt  of  the  original  parol  igreement  between 
Sylvester  and  the  hein.  But,  If  there  was 
«ii  express  trust  evidence  in  writing,  other 
4oneideiatlona  obtain,  and  what  the  rights 
•od  remedies  of  the  parties  would  be  in  such 
«  case  depends  entirely  upon  the  writing : 
«Dd.  until  that  is  produMd  or  eetabHshed 
with  sufficient  certainty,  it  Is  Iropossibte  to 
-determine  whether  ttie  present  action  could 
be  maintained  or  not.  When  ttie  case  was 
here  before,  the  opinion  was  based  upon  the 
statement  that  "  in  1880  Bylvester  Collar  died, 
not  having  executed  the  trust  or  conveyed 
-said  lands,  and  afterwards  the  defendant, 
Hamblin  D.  Collar,  obtained  a  conveyance 
■of  said  lands  from  the  helisof  Sylvester  Col- 
lar, deceased,  which  Included  the  interest  of 


«ame  purpose.  ...  It  was  also  proposed 
to  be  shown  that  the  defendant  obtained  the 
wholetitle  to  this  land  from  the  heirs  of  Byl- 
vester, and  that  be  knew  his  brother  had  taken 
-fhe  title  to  the  land  for  the  purpose  of  thus 
■distributing  tiie  proceeds,  and  that,  although 
he  liad  i«cognIzed  the  rights  of  all  the  other 
kaira,  and  paid  them  on  the  basis  of  the 
" — ment  made  wltli  the  plaintiff,  of  May 


■agieemen 
Vi,  1880, 


interest  In  bis  hands."  Such  is  not  the  casft 
disclosed  by  this  record.  It  is  not  shown 
that  the  defendant  acquired  conveyances  from 
Sylvester's  heirs  for  the  same  purpose  as  Byl- 
vester bad  obtained  deeds  from  the  heirs ;  nor 
Is  It  shown  that  he  recognized  the  rights  of 
all  the  other  hein  to  a  share  of  the  proceeds 
of  sale  of  the  land.  On  the  contrary,  it  now 
appears  that  the  agreement  under  which 
Btephea  Collar  claims  an  interest  through 
Sylvester  was  In  writing,  defining  the  pur- 
poses for  which  Sylvester  received  the  con- 
veyances entered  into  between  fonr  of  the 
hetre,  including  the  plaintiff,  and  it  Wat 
with  reference  t«  these  same  four  heirs  that 
the  original  promise  to  pay  I92S  was  mad* 
on  Hs^  18,  1886. 

Thejv^gmmt  fimtt  be  reterted,  and  a  ww 
tri(U  ordered. 

The  other  Justices  ccncurred. 


AUce  B.  OANFIELD.  Apft.. 


thatdMth  «bilva  iriuOl 


kwAtl^  prttvidtt 
11  ba  gniJly  da- 


Non-Jfirfual  bt 


moeiaUmu;  Hndtng  •fceto/ 


WlieraprlvMe  beneflolal  associations  adopt  Jam 
lor  theli  covenunent  to  be  admlnlrtered  by  Umod- 
■elvea,  to  wblcb  ereiTone  who  Joins  tbemoonsenla, 
the  deolaloDi  oC  their  trlbanala  under  auoh  laws  are 
Mndlnfl  vjxm  tb«  oonm  of  the  State.  Oaoeola 
Trlttt,  No.  U  I.  O.  of  B.  IL  V.  Bohmldt,  ST  Ud.  W. 
flee  Bla^k  *  Wblte  Smtth*!  Boo.  v.  Yaiidjke,  t 
Wbart.K»;IiOiniiTrIbB.LaofB.ILv.  ~  ~ 


U  a  bj-law  is  reasoaable  and  valid,  not  oppras- 
dve  or  atalnst  pnbUo  poller,  tt  (ormi  -part  ol  tba 
oontiaot  and  the  member  I*  bound  br  Ita  tarms. 
Bee  AUnuU  v.  Subddlorr  Hlcb  Oouct  ot  U.  8.  A. 
O.otf.SMeh.110. 

WOh  voluntary  aMooIatloni,  tlie  oonrt,  before  tt 
will  Interfere,  must  see  that  It  ii  under  obll<atloni 
to  aot,  and  that  It  can  efleotuallr  act  In  tlie  pram- 
teea.   EUlson  V.  BI^(dd.tJac.ft  W.  SOB. 

When  there  are  no  proper^  ilffbts  tba  oonTt 
wlllnotlnterrereatall.  BiKbyv.Oonnol WWeek. 
Beii.«ea 

c5auTts  should  not  as  a  gmmnd  rule  Interfra* 
with  the  oontentlooa  of  voluotarr  asooiatloni  so 
louroatbe  lOTemment  Is  (airir  and  boneatlT- ad- 
ministered: tbe  remedy  tor  crievanees  should  ba 
■ougbtlD  thefliM  iMlanoelnthalrTulesandieffu- 
laNom.  LktoDd  v.  Deemi,  n  M.  Y,  SOT;  Haoher  v. 
Bub,  W  How.  Pr.  ST. 

The  offloara  of  a  medical  aooletr,  as  to  the  quea- 
IHin  of  ezpnlshin  of  a  memljer,  are  to  that  extent 
a  ooiut,  and  ohanoerj  Is  not  the  proper  tribunal  to 
oorreot  their  erron  and  trr^ularltles.    Qrtgg  v. 


iuoh  offlaiab  ooticernlnK  the  toroe  and  .effect  of 
oontracts  Of  the  anociatlon.  Hanson  v.  Orand 
Lodge  A.  O.  C.  W.  DO  IClnn.  SOB. 

Power  of  benevolent  aJHOolatloas  to  make  bj- 
lawB.  Bee  twt»  to  Supreme  Lod^e.  K.  of  P.  v, 
Enlffht  ilnd.)  8  L.  B.  A  UB, 

Deathclalcn  ot  deoeaaad  nkembers.  8eaiM<«  t» 
lAWlei  V.  Marphr  (Conn.)  B  L,  B.  A  lU. 


10 


e  also  16  L.  R.  A.  : 


.gk 


HlOHISAJr  BUTBKIIB  COUXT 


ltaeU,BiidtliattbMeilutUtie  oo  right  of  appml 
to  tbs  ootirw;  uxl  luoh  pioTUon  will  be  oodcIu- 
dvo  OD  tiie  tMoefloUrr  named  Id  b  oeitiDcate, 
■Ithousb  not  B  member  of  tbe  loatetr,  mod  pn>- 
TBDt  tlie  mklDtenaiioe  bj  bim  of  «d  BOtion  on 
B  claim  ro]Mt«d  by  tbe  oommtttee.  Id  tbe  atMenoe 
otaobarKeot  fnuid  orvlolatloD  of  tbaraleaor 
repUotloDa  of  ifae  order. 

(October  »,  iWL} 

APPEAL  by  piafQllfr,  on  a  Mae  made  from  a 
Judgment  of  the  Circuit  Court  for  Macomb 
CountT,  in  faror  of  defeadaot  In  an  action 
brougbt  to  recorer  the  anoant  alleged  to  be 
due  on  a  benefit  ceriiflcaU  inued  to  pUiDtifTi 
husband  for  ber  benefit.    Jffim^d. 

The  facts  Buffldentlr  appeftr  In  the  oi^nlon. 

Mutr».  Eldredg*  *  Spier,  for  appellant: 

A  by-law  or  constitutional  proTidoD  which 
ondertakes  to  make  the  decidon  of  a  tribunal, 
oreated  of  Ita  own  members,  and  therefore  fn- 
terealed,  conclurive  upon  a  claim  of  a  bene- 
ficiary, made  pursuant  to  a  certiiknte.  In  tbe 
nature  of  a  policy  of  insurance  upon  the  life 
of  a  membu.  In  unreasonable,  against  public 
policy,  and  void. 

Avttin.  T.  Seanng,  16  N.  T.  112-123;  B 
*.  Bamton  Lodge,  K.  of  P.  103  Ind.  36S. 

Such  reBtrictlve  provisions  are  repugnant  to 
art  e  at  the  Constitution  of  this  Stale.  Tbe 
judicial  power  is  vested  Id  cerUin  courts,  and 
consists  of  tbe  power  to  bear  and  determine 
coDlroTenies  between  advene  parties,  and 
questions  in  litigation. 

Stoiy,  Const.  ^  1640  tt  teq. 

This  power  can   only  be    conferred  upon 

He  Buddington,^  Ulch.  473-474;  Bowv. 
Boae.  38  Mich.  858;  Biter  t.  Hoyt.  68  Hich. 
185-198;  Undeneood  v.  MeDvffee.  IB  Mich,  881. 

Id  Boane  Ine.  Co.  of  Nea  Tork  v.  Morae,  87 
C.  8.  20  Wall.  446,  22  L.  ed.  86C,  even  the 
statute  of  a  State,  aimed  to  restrict  the  right  of 
■nsuranoe  companies  of  other  States  to  remove 
suits  against  It  to  tbe  United  Statos  courts, 
was  held  unconstituLional  end  void. 

The  effect  of  these  restrictive  provisions  of 
defendant,  if  heid  valid,  would  be  to  deprive 
Ihe  claimant  of  property  of  the  right  to  a  Jury 
trial.  A  statute  having  that  effect  cannot  tie 
sustained. 

Edwardi  V.  i^nwftj,  8  Weat.  Rep.  784,  86 
Hlch.  848-354,  end  cases  cited;  Wood  v. 
Bumphrey,  114  Mass.  184-186. 

It  is  not  In  the  power  of  tbe  parties  to  a  con- 
tract (by  a  general  Brbitmtioo  clause)  to  oust 
the  courts  of  their  jurisdiction. 

Mentt  V.  Armenxa  K.  Int.  Cb.  TO  Pa.  478,  81 
Am.  Bep.  80. 

The  rule  we  contend  for  is  enforced  In  Kut- 
kr  V.  Indianapoiie  a  Si.  L.  S.  Go.  S8  lad. 
460. 

MeuTt.  H*rk«y  ft  Hmll,  for  appellee: 

Tbe  laws,  by-laws,  rules,  regulations  and 
sonstitution  of  the  order  are  binding  upon  tbe 
members. 

Niblsck,  Hut  Ben.  Soc  par.  13;  Bacon, 
Ben.  Soc.  &  Life  Ins.  pars.  69, 79,  81;  Hirschl, 
Law  of  Fraternities  &  Societies,  p.  S8;  Mora- 
weiz,  Piiv.  Corp.  par.  461:  May,  tis.  par.  428; 
Union  Mat.  Aid  Auo.  v.  StotOgcmeni,  14  West. 
Rep.  877.  70  Mich.  686;  YanPmieht  v.  Ntther- 
18L.aA. 


UiAd  8t.  V.  De  P.  aae.t  WtaL  Rep.  ISa,  6» 
Mich.  878:  Arthur  v.  OAMUotN  Bat.  Afo.  ^ 
Columbui,  29  Ohio  St.  667,  660;  Otceota  Triit 
M.  11, 1.0.  qfH.  M.  V.  SeAmiat,  67  Md.  106. 

Tbe  rights  of  a  member  or  his  beneficiary 
to  be  paid  any  part  of  the  fund  provided  fot 
tbe  braefit  of  th«  widow  and  cnphan  Is  gor- 
emed  entlndy  fay  hU  benefit  certificate  and  tlw 
conttitutlon,  laws,  and  r^nladons  of  the  or- 
der. The  parties  are  bound  by  Just  such  0(»- 
iraots  as  they  make  whiob  are  free  from  fraoA 
or  UlegBlity.  Courts  cannot  make  contr«ctSi 
for  parties  or  render  a  party  liable  on  a  different 
basis  from  that  upon  which  bia  liability  is  mn- 
tually  stipulated  for. 

Larw^mr  v.  B».prem»  Lodot]  R.  tfB.  S  L.  &. 
A.  20A,  72  Mich.  826. 

Where  one  has  a  claim  against  an  aaaoda- 
tion  like  defendant,  under  ita  laws,  which  ha* 
been  disputed  and  decided  adversely  by  Un 
proper  tribunal  acting  under  the  laws  of  the 
order,  a  court  of  law  has  no  Jurisdictloa  sa  b» 
is  concluded  by  tbe  forum  of  bis  choice. 

AnaaMa  lYibe  Ifo  It,  J.  0.  of  B.  M.  t. 
UuTbaOi,  IB  Md.  01;  OKttAa  Tnbe  So.  11. 1. 
0.  of  B.  U.  T.  SeAmidt,  67  Md.  98;  Teram  V. 
Howard  Beit.  A»»o.  4  Pa.  SIS;  AruMiuy  v. 
BaeKman,  81  Hun,  49;  Xofoncf  v.  Deenw,  81 
N.  Y.  607;  Harriturton  v.  tPortimrmen'i  Bai. 
Auo.  70  Oa-  S40,  37  Alb.  L.  J.  4S8;  Biaek  * 
White  Smith't  Soc.  v.  VanDylct,  3  Wbart.  800; 
Spernfe  App.  116  Pa.  891;  MeAlett  v.  Bupremt 
Sittins  Order  of  Iron  BaU  OPa.)  13  Cent.  Rep. 
416;  WooUeg  t.  IndepAident  0.  of  0.  F.  IaOq* 
No.tS.  61  Iowa,4e2;  narriton  v.  a>yle,iiO'^\a 
8t  364;  Van  Fbucke  t.  Hetherland  St.  V.  D* 
P.  Soc.  tupra;  EUiett  v.  Bpyat  Eieh.  Amut. 
Cb.  L  B.  3  Eich.  287;  Datum  v.  MlaieraU, 
L.  R.  lExcb.  Dtv.267. 

The  exact  point  at  issue  was  before  th* 
court  in  Bood  v.  Bailinay  Pan.  A  PYeigAt  C. 
Mv,t.  Ben.  Auo.  81  Fed.  Rep.  62,  where  the 
court  said  it  was  ceriainly  competent  for  tbe 
membere  of  this  association  to  agree  amonr 
Ihenuelvee  that  the  action  of  thdr  board  M 
direclora  In  reference  to  any  claim  presented 
against  the  association  should  be  final.  This 
view    has   bem   practically  adopted  by    oui 

Fan  Pmtek»  t.  Ifetherland  8t.V.DtP.Boc 
supra;  Loneher  v.  Hupremt  Lodge K.^S.% 
L.  R.  A.  306,  76  Mich.  830. 

Plaintiff  Dot  being  a  member  of  tbe  order 
cannot  assail  this  law,  as  she  can  recover  onlf 


be  sustained,  becauae  it  it  was  admitted 

tbat  the  rale  of  tbe  association  Is  bad  as  a  by* 
law.  It  may  be  good  as  a  contracL 

Ang.  &  A.  Corp.  par.  842;  Auttin  t.  Bear- 
ing,  18  N.  T.  113;  Qoddard  v.  St.  Louit  Mm^ 
efianii  Eieh.  78  Mo.  800. 

Grant,  J.,  delivered  tbe  opinion  of  Ui» 
court! 

This  caae  was  tried  by  the  court,  and  th* 
finding  contains  the  following  material  facia; 
Defendant  is  a  mutual  benefit  association  In- 
corfwrated  under  Act  80,  Pub.  Acts  1888,  (or 
the  improvement  morally,  socially,  and  intel- 
lectuslly  of  Its  members,  and  fen  the  pnrpoas- 
of  establishing  a  benefit  fund,  from  which  ^idl 
be  paid  a  ceruin  sum  to  the  member,  or  bl» 


im. 


LiLUBsiDQX  ▼.  LiackAwavma  Coai.  Co. 


Tldow,  or  certain  other  relatiTet,  u  he  mar 
direct,  aod  u  the  endowment  laws  of  the 
order  provide.  lu  coBSiltniion  provide*  for  a 
great  omp.  compoKd  of  certain  offlcera  and 
one  representalive  from  each  of  the  aubordl- 
Date  teou  In  the  State.  Tbla  Qrmt  Carop 
meeis  anniullr,  and  its  memben  are  selected 
anouallj.  Three  of  the  principal  offlcera 
eoDsUtute  the  execDtive  commitiee.  Article 
IS,  S  a,  of  Its  laws  reads  aafidlowa:  "The  ez- 
ecutiTe  committee  •ball  have  power  to  paaa 


a  death  clafaos,  and  U  In  their  judgment 
tnj  sacb  claim  la  not  on  ita  face  a  valid  one. 
the;  Hhallnotlfy  the  beneflelary 


of  the  dec^«ed  membera  thereof,  and  give 
them,  or  their  attomeya.  an  opportunity  to  ap- 
pear before  such  committee  within  alzty  daja 
tbere«fier,  »ad  preeeot  tnch  evidence  aa  they 
may  have  to  trtabUah  tlie  Juatnesa  or  validity  of 


of  auch  daim,  and  anch  dedikm  aball  be 
binding  npon  aoch  claimant,  unleaa  an  appeal 
Is  taken  to  the  Orest  Camp.  Tbe  notice  of^  the 
appeal  from  tbe  deciaion  of  theaald  committee 
must  be  iUed  with  the  great  record  keeper 
witfaiu  aiity  daya  thereafter.  Tbe  deciaion  of 
the  Great  Camp,  In  all  auch  csaea,  shall  be  flnsi, 
and  Domltiniaw  or  equity  thall  be  commenced 
or  maintained  by  any  member  or  benefldary.'' 
PlainlifTa  hnaMnd.  now  deceased,  becaow  l 
member  o(  tbe  defendant,  and  received  what 
la  termed  a  "half  eodowment  certificate," 
which  entitled  him  to  receive  one  assess. 
mentoo  tbe  memberebipnot  ezceedloeCl.OOO, 
as  a  benefit  to  his  wife,  npou  latiafaclory 
I^oof  of  hie  death,  and  the  auTreiider  of 
tbe  certlflcate,  provided  be  aball  have.  In  every 

Etrticalar.oamplled  with  all  tbe  mles  and  tefcu- 
.ttoQS  of  tbe  order.  Upon  bia  death  plsinllff 
5 resented  her  claim  to  tne  commitiee,  wbicb 
edded  against  it  on  tbe  ground  Ibat  at  the 
time  of  b&  death  be  was  not  a  member  In  good 


tbe  grand  camp,  whlob  also  dlaaDowed  (be 
claim,  after  a  full  ezaminatlon  and  bearing. 
Bbe  then  brouKht  Ibis  ault,  and  Judgment  waa 
rendered  therein  against  ber. 

It  Is  claimed  on  bebaU  of  plaintiff  tbattb* 
provision  above  quoted,  whli^  makes  the  de- 
cision of  tbe  Grand  Camp  final,  ii  contrary  in 
public  policy,  snd  void,  tn  that  it  ouat«  the 
court  of  Jurisdiction.  No  charge  la  made  that 
either  tbe  committee  or  the  grand  camp  acted 
fraudulently,  or  in  any  manner  contrary  to  tbe 
rulee  and  regulations  of  tbe  order.  I  am  no- 
able  to  aee  any  difference  between  the  preaent 
case  and  that  of  Van  P/nicte  v.  Nelherlaitd 
St.  V.  De.  P.  800.  ea  Mlcb.  878,  6  West.  Rep. 
163.  TheseorgBoizitlloDa  are  purely  voluntary, 
and  It  may  well  beconaidered  bv  their  menl- 
ben  important  that  oMma  of  thia  cbaraclet 
Bbonld  be  determined  by  metboda  more  Inex- 

Fnsivetbanreaorta  totbecourta.  This  reaaon 
well  expressed  by  my  Brother  Cbamplln  in 
the  case  above  ched.  Plaintiff  teebs  to  main, 
tain  a  dlMlnctlon  between  that  caae  and  the 
present  one,  In  tbat  the  plaintiff  wss  bimaetf 
a  member  claiming  for  "eUk  benefits,"  while 
the  plaintiff  here  Is  not  a  member,  and  bad  no 
voice  In  tbe  selection  of  membos  of  the  tri- 


became  a  part  of  bis  oontraoL  I  can  see  no 
reaaoD  why  a  different  rule  should  apply  tb 

Elaintiff  than  to  a  member  making  a  claim  for 
enefits.  Similar  provislona  have  been  ans- 
tatned  by  the  courts.  Anaanta  Tribe  JVo,  la 
I.  O.o/A  if.  v.jru7*fleA,  18  Md.  81;  Toram-r. 
Bmeara  Ben.  A-o.  i  Pa.  SIB;  ^aek  it  WAitI 
Smith't  Bee.  v.  Vandyke.  2  WbarL  809;  WooU^ 


Pom.  S  Frtight  0.  MiU, 


Independent  0.  of  O.  F.  Lodge  No.  tS,  SI  Iowa, 

-    ■*    ■      "  ilaas  "        •  " "  ■ 

ed.  R(. 
afirmed. 
The" other  Justices  concurred. 


402;  Sood  V.  Bait 
Ben.  Atto.  r    ~ 
Jvdfftnent 


Kap,  88. 


PENNSYLVANIA  SUPREME  COURT. 
a.  J.  ULLIBRIDQB  tt  al.,  AppU., 
LACEAWAHNA  COAL  CO.,  Limited. 


..Pa.... 


game  cannot,  at  least  tMf  ore  the  rehi  has  been  asi- 
hauated.  enjoin  the  gnotee  from  udiw  tunnels 
out  ttirouBli  the  body  of  tbe  coai  for  the  remonl 
at  other  ooal  tiom  beneath  landa  adJolnlug.Uioi^ 
of  tbe  grantor 

tSterreU,  JfeCOOunt  and  MUcAeO,  JJ.,  dtmtnt^ 


Ron.— OanMifance  of  mineral  beneaOi  wmiaee  of 

The  ■"''""I"  beneath  tbe  lurt noe  of  land  mar  be 
eonvered  tj  deed,  dlatlai;t  from  tbe  rt^ht  to  the 
anrfaoe,  and  are  a  oorporeal  hereditament  passing 
toj  deed.    Lee  v.  Bmnj^rdner,  SB  Va.  SUS. 

A  demliB  of  ooal  under  the  surtooe  of  a  apealQad 
ptooe  of  land  Is  a  sale  of  the  ooaL  FalrohUd  v. 
ValrOhUd  (Ph.)  T  Oeal.  Rep.  8T8. 

ThesTHntof  ailsbc  to  mine  ooal  In  tbe  land  of 
the  lessor  and  remove  IC  therefrom  Is  a  grant  of  an 
lateteet  In  ttie  land  Itself,  and  not  a  mere  Itcense 
to  take  Oie  ooaL  Hope's  App.  (Fa.)  tOeat.  Bep. 
a. 
18L.R.A. 


Where  Rrantee  oontraoted  to  pay  aspeotOeil  pries 
per  ton,  the  InMrument  waa.'a  sale  of  the  ooal  not- 
vlthatandlrv  the  parUet  oontraoted  aa  "ieeaar  ana 
lessee."  Delairare.  L.  ft  W.  B,  Co.  v.  banderaoD. 
lOe  Fa.  ses.  1  OenU  Rep.  lOZ. 

Huob  interest  of  tbe  lessee  Is  property  liable  to 
--'-  -  jDdKiiieDt  and  ezeoution,  as  real  estate. 
.  Tinoeiuies  Nat  Bank,  ill  D.  S.  tOB.  K  L. 

d  Kith  hounet,  shops, 
tber  appurrecBDcea. 
nta  no  ooveDHOt  [□  reiMur  or  return  auob  apputv 
enancos,  oarrlps  title  to  such  arlloles.  Uonlooth 
'.  Oamtile,123Pa.2«0. 


edTu 


PcMSKLTAau  BuFBma  Court. 


APFEA.L  bj  complsiDuitB  from  ftdeciM  of 
tbe  Court  of  CommoD  Fleu  for  Lacka- 
-wannm  Conntj  la  favor  of 'defendant  fn  a  suit 
broucht  to  enjoin  tbe  uae  of  tunnels  under 
eom plain snta'  land  for  tbe  mlDing  of  coal  nn- 
derlyiug  lands  adJolDlng  tboee  of  complain- 
ants.   Aglrmtd. 

Tbe  facts  are  stated  in  tbe  optoloo. 

Jteun.  John  8.  Hardlof  and  Oa^riek 
■•  Hardin^t  tta  appeHanta: 

Tbe  great  njeof  lni«rpretatioD,  with  napeot 
to  deeds  and  contracts.  Is  to  put  such  a  cod- 
straction  upou  tbem  as  will  affectuala  tlie  in- 
tention of  Uie  parties,  If  sucb  intention  be  con- 
aistent  with  tlie  principles  of  law. 

SoUing»v>orih  t.  Fry,  4  U.  B.  4  Dall.  84S, 
IL.  ed.  860;A«i«-T.£tiiii«r,8Serg.  &R460; 
J)eeY.Burt,  J  T.  R.  701. 

As  tbe  coal  was  mined  out  sad  removed, 
Ibere  resulted  an  ''open  way"  a  ''space,"  or  a 
"  chamber,"    through    under  and  across   the 

ElalDtifTs  property.  Tbe  roof  above,  tlM  floor 
elow,  ttie  "chamber"  between,  each  and  all 
were  real  estate.  One  may  own  a  chamber 
even  In  a  bouse  as  hta  separate  real  estate. 

Dm  t.  Burt,  tupra;  Loring  v.  Baeon,  4 
SIsas.  S7S;  BautA  (^ng.  Matting  Boatt  Propn. 
f.  Lpwil,  1  HeL  (I41j  Chtekboroughit.  Onm,  10 
Ooon.  818. 

Plaintiffs  were  tbe  owners  of  tbis  real  (Mate. 
It  canaot  be  said  ttiat  tbej  oonveTed  It  away 
when  thef  execDt«d  the  ■o.called  lease. 

If  the  plslntifla  wei«  revenioDen  of  tbe 
"chamber,  they  oertainlj  could  maintain  an 
•ction  Cor  the  violation  of  anv  of  tbeir  rights 
tn  connection  with  iL  Tbe  atsgnt  of  damage 
was  whollj  immalerisL 

^Kipka  T.  Strgtant  7  Wa'.'s  ft  B.  »;  Pa»- 
lerivf  y.  FUAtr.  1  Rawie,  37;  Bmeea  It.  Ob. 
T.  Avbum  d  Boehetler  B.  Oo.  S  Hill.  170. 

A.  grant  of  a  part  of  an  owner's  premlsea,  as 
of  tlie  coal  under  tbe  surface,  or  a  mine,  will 
carry  with  It  and  create  such  easements  as  may 


be  oeoessary  foi 
matter  of  the  g: 

S'ace  creates  an  euement  of^enlrance  and  min- 
gaod  cairjing  awav. 

Bieing  v.  Sandotai  0.  d  Jtin.  Cb.  110  DL 
290;  Jfans'ft  v.  Brmnlsr  iron  Jftn.  Ca.  5S  S. 
Y.  688. 

Bnt  an  easement  in,  over,  or  through  land, 
must  be  mtdcied  to  the  purpose  for  which  It 

was  granted;  and  ownership  of  tbe  ear " 

win  not  Justify  the  use  of  the  land, 
ivbich  It  ezlsU 

BempMl,  68  N.    H.  586;    FaUey  FoM  'Ob.  t. 
Boian.  9  R.  L  480. 

And  the  burden  of  a  servient  tenement  muM 
not  be  increased  by  new  or  extended  method! 
of  use  not  strictly  dedudble  from  the  grant. 

Wsshb.  Real  Ptop.  bk.  S,  p.  280;  Okutnut 
Hiil  apring  Bimti  Tamp.  do.  Y.  Pfpm;  77  Pa. 
483;  BUAardtm  y.  Clemmli,  80  Fa.  S08. 

If  one  who  has  a  way  for  one  purpose  makea 

use  of  It  for  another,  ho  becomes  a  tr 

as  much  as  though  be  had  ni 
in  the  land. 

GotBling  v.  Sitsfiium,  4  Hms.  A  W,  24S 
Ballard  y.  I^wn,  1  Tsunt  370. 

Wbere  one  who  wss  the  owner  of  a  two.acrB 


]4rfuJng  tho  last,  from  wliich  he  eanied  liar 
over  the  land  of  the  other  also,  though  miziga 
with  bay  from  his  two-acre  lot,  be  was  held  to 
be  a  trespuser. 

SevM  V.  King.  I  Hod.  100;  Daaenport  r. 
Lapum,  21  Pick.  73.  Bee  Qarritt  v.  S^arp, 
8  Ad.  &  El.  S2Q. 

Where  Miller,  bv  writing,  sold  all  the  coal 
under  a  tract  of  land,  with  privilege  to  the 
vendee  to  use  the  railroad,  tenements  and  other 
Improvrmenta  of  Uiller,  HcCIoskey,  the  ven- 
dee, to  remove  Um  coal  in  forty  yean;  at  the 


Under  an  absolute  sale  of  ooai  (or  a  gram  sum, 
and  to  enable  purcbasen  to  mine  and  cecaoTe  Uie 
cosl  and  iCTstny  a  tew  sores  tal  the  coal  Is  ez- 
kausted,  grantees  and  tlieir  a«sl«ns  have  the  whols 
lam  to  mine  and  lemove  ibe  coaL  Consolidated 
Coal  Co.  V.  SchmlsBeur,  US  ta  an. 

Dndsr  a  oontiaot  of  sale  of  ooal  blndlns  a  pur- 
ehaspr  to  mine  and  remove  a  cartsln  guantltj 
jearlj  "or  par  tea  tbe  ssme  as  tliough  mlnad  sftsr 
proYlnff  that  a  oertaln  quantity  was  mined  plalntHt 
must  prove  ttiit  It  was  supped  sod  notsoMatttie 
ntnoK    BesCwlok  r.  Ormsby  Cwl  Co.  W  Pa.  IM. 

One  havluK  the  ezduslYe  rfcht  to  mine  c<al  up- 
«a  a  tract  of  land  has  Uie  ri^bt  of  poMsaston,  even 
as  against  the  owntr  of  tbe  son,  so  far  ss  It  neoes- 


s,  Is  liable  tor  the  coal  mined 
lot  so  Ions  ss  he  re- 
r.  Ormitir  Ooal  Oo. 


Tbe  owner  of  tbs  snrtsce  bas  s  rlstit  to  sotnal 
nipport  for  his  soil,  and  the  owner  of  tbe  ooal  has 
a  rlsht  to  lake  out  the  ooal  lo  aor  way  be  pleases, 
so  tliat  he  supports  tbe  sortaoe  In  Its  ancient  con- 
dition.   Oumbert  r.  KUaoie  (Pa.)  8  Cent.  Itep.  lOOL 

A  antntor  of  thp  fee  of  the  surface  of  land  may 
reserve  an  estate  In  fee  In  the  minerals,  and  eacb 
18  L.  R  A. 


eMats  will  besnldeot  to  the  law  of  desoenb  devise, 
and  oooveranoB.  Klnoald  y.  UoOowan.  88  Ey.  BL 
Ttie  rlsht  to  minerals,  ttmbar.  and  amlU.BHe,re- 
serrad  to  tlie  grantor  In  oonYeranoe  of  oortala 
panieli  of  land,  will  not  pan  by  bis  BubeequeDt 
oonTejanoe  of  the  whole  tract,  ezpresslr  ezoepS- 
iDStheparoelspreTloaslroonveTed.    UM, 

lAaMtbu  at  mmtr  of  Mi^aotlland,  and  qf  ths  mto- 
smL 

Where  Ote  surfaee  is  owned  brTone  penon  and 
tbe  coal  by  anoUier.  tbe  former  la  liable  In  to«^ 
pass  for  minlntr  wttbout  a  Ibwnes.  fs'""ai  y. 
WIffton  (Pa-I  I  Oenl.  Bep.  Bit. 

Tba  lessors  of  cosl  lands  ace  liable  for  taxes  sa- 
sesed  on  tbe  unmlned  ccal  ss  w^as  on  tbesnrfaos 
lands,  under  a  clausa  In  the  lease  that  U>er  ''shall 
par  sll  taxes  on  laads  begcbrlesaed,"  the  leesens  to 
par  taxes  on  tbe  coal  after  It  is  mhisd.  lUka  y. 
DeUware  ft  H.  Canal  Oo.  1«Fb.  ((8. 

Wbere  the  lessors  engsge  to  paj  all  tba  tazu  Im- 
posed upon  ooal  In  tbe  sround,  ttalsobUKalton  la  not 
alleotMdbys  subseqnent  deed  of  a  part  of  tba  sur- 
faee of  the  ground  to  the  lessee,  or  by  lbs  fast 
that  ttaeocurts  nibseQuently  held  that  tbe  lease 
was  In  effect  a  Bale  of  tbe  ooal.  Woodward  Y. 
I>elawai«.  L.  »  W.  B.  Oo.  (Ps-)  S  W.  n.  a  UK 

Tbe  owner  of  tbe  coal  Is  liable  to  the  owner  of 
the  surface.  If  a  spring  la  ruined  throu^  Us  fail- 
ure to  properly  support  tbs  surfl  " 
Etlgore  (FaJ  a  Cent.  Bep.  SU. 


un. 


LiLLiBRn>ais  V.  Lackavahra  Coal  Co 


explratloD  of  wbkh  time,  or  on  the  remoTal 
of  the  coal,  "  tbe  rlgbta  or  pHTileKw  hereby 
gnnted  ■hall  <mx*  tt  wu  beld  tfaftt  the 
veodM  had  do  right  to  nw  tbs  tmproTements. 
•tc.,  for  Mmoriitg,  etc.,  other  coal  thui  that 
nentloDed  in  the  writlDs. 


for  appellee 

_.  .  .   .  rnment or cc 
Ilea  U,  under  the  laws  of  this  CommoDwi 
ft  sale  of  the  •ablMeot  tiratum  of  ooal. 

Defendant  faailitg  pnrcbaWd  ftem  ptetntMh. 
■lid  become  the  owner  In  fee  of  the  subjacent 
rtratiim  of  coal,  mar  put  the  nme  to  any  use, 
■o  long  as  the  contract  relations  between  plsiO' 
tifts  and  defendants  are  not  violsted. 

Oaidteea  t.  Adtoit.  81  Pa.  47G;  Oaldieea  t. 
(kpeland,  87  Pa.  «7;  Bams*  t,  Maiemm.  1 
ItmkAS.fft:  Sandanort  v.  Beranhm,  106 Pa. 
Mt;  Selateare,  L.dt  W.B.  Ot.  t.  Bandtnon.  1 
OeoL  Bep.  lOS,  109  Pa.  68S. 

Bt  the  conTejaoee  defendants  took  the  fee- 
rim^  title  as  sctoal  owners  of  the  land,  ccm- 
rfstlDg  of  the  veini  of  coal  uoderlTlDg  the  tract 
of  surfnce  land  meotioned  in  theplBintllFsbll]. 

DarJxiir  PSimaet  Oo.  v.  FatrthOd  (Pa.)  Oct. 
7,1889. 

Owning  this  land,  defendants  maj  use  it  as 
^Sney  like,  ta  that  there  Is  no  breach  of  contract 
itaDte  of  plahiUS*.  and  the  lajunction  "  8ie 
KMrvfvtf,  vtttlimvmiumlada»," ht  not  violated. 

Broom,  l<egal  Ihxltas,  p.  384;  AnsdD, 
Jnrin>.  §  CIS;  Andenon,  Iaw  Diet  p.  141; 
MacBwlDnef,  Hlnee,  p.  67. 

We  are  nut  asint;  or  in  any  manner  intertw- 
Ibc  with  plaintiff'!  property. 

HanUton  r.  Graham.  L.  R.  S  H.  L.  Sc.  ISS; 
Bnnier  t.  MneUan  2  DeQ.  F.  &  3.  41ft;  Bam- 
iUo»  T.  Danlop,  L.  B.  10  App.  Caa.  B18;  B<U- 
tawJHA  8.  L.  A  0.  Min.  Oo.  t.  Barrum,  h. 
R.  0  P.  C.  App.  Oas.  49;  BanOeuv.  QranviOt, 
L.  R  $  Ch.  DIt.  82S. 

naintlffa  endeaTOr  to  distinguish  Prmtd  t. 
BaU*.  84  L.  J.  Ch.  406,  for  the  reason  that  the 
•abject  there  aroee  under  an  exception.  But 
Aere  Is  no  dUfereoce  between  the  effect  of 
worda  in  a  grant  and  words  In  an  exception. 

S  Wasbb.  Heal  Prop.  p.  4iB3;  Bhep.  Touch. 
100;  WkUakv  v.  Brown,  46  Pa.  IW. 

Ad  iDitmctive  discussion  of  the  subject 
"Horizontal  Divisions  of  Land,"  appears  Id 
American  Law  Begialer,  vol.  1,  N.  8.  p.  677. 

Bee  also  Erakine's  Institutes  of  the  Law  of 
Scotland;  Armitiong  t.  OaldKOl,  68  Pa.  384. 

Of««nt   J.,  delivered  the  opinion  of  the 


conceded,  by  the  learned  counsel  for  the  ap< 
pellants,  that  the  agreement  between  these 
parties  Is  an  absolute  sale  to  the  defendant  of 
all  tlie  merchantable  coal  underlvlng  the  tract 
of  land  In  queation,  and  that  tne  surface  of 
tbe  land  and  the  minerals  beneath  it  may  be 
dlMevered  In  title  and  become  separate  tene- 
ments. This  doctrine  has  been  so  frequently 
decided  by  this  court,  and  in  such  varying 
circumstances,  that  a  mere  reference  to  some 
of  Ilia  leading  cases  will  be  all  that  is  nec- 
MsafT,  for  the  present  occasion.  (^IdietU 
».  JlSiiUm.  81  Pa.  476 ;  Ga^dweli  v.  Ometand. 


aandtrtan  v.  Bet-anton.  106  Pa.  160 ;  DOaware, 
L.  A  W.  R.  (».T.  Sandermm,  109  Pa.  688, 
1  Cent.  Rep.  IDS. 

In  the  oplnlona  delivered  in  Uie  foregoing 
and  other  coses,  we  have  emphatically  de- 
cided that  the  coal  or  other  mineral  beneath 
the  surface  Is  land,  and  is  attended  with  all 
the  attributes  and  Incidents  peculiar  to  the 
ownership  of  land.  We  have  held  the  min- 
eral to  be  a  corporeal  and  not  an  incorporeal 
hereditament;  that  the  surface  may  be  held 
in  fe«  by  one  penoa  and  the  mineral  also  in 
f«e  by  RnotiMT  panoa ;  that  the  mineral  may 
be  subject  to  taxation  aa  land,  and  the  sur- 
face to  an  Independent  taxation  as  land,  whea 
owned  by  a  different  person ;  that  possessioa 
of  the  mineral  may  be  recovered  by  ejectment 
and  title  to  It  may  be  acquired  by  sdverss 
poeseaslon  under  the  Statute  of  Llmftationa, 
though  not  by  prescHpticra  because  It  la  not 
an  incorporeal  fight.  In  short,  we  have  for 
nearly  half  a  century  judicially  regiuijed 
the  ownership  of  mineral,  where  it  has  been 
properly  severed  from  the  surface,  aa  ttM 
ownershlpof  land  toall  Intents  and  purposes. 


no  longer  to  be  doubted  they  are  subject  to 
conveyance  as  such.  Nothing  is  more  com- 
mon in  Pennsylvania  than  t^t  the  surface 
right  should  tie  In  one  man,  and  the  mineral 
right  In  another.  It  is  not  denied  In  such  a 
case  that  both  are  landowners,  both  holdera 
of  a  corcoreal  hereditament."  Woodwwd, 
J.,  in  Galdwdt  v.  Oapeland,  tupra.  said: 
"There  is  no  more  reaaon  why  minea  la 
another's  land,  whether  opened  or  unopened, 
may  not  be  held  by  a  deed  duly  acknowledged 
and  recorded,  than  why  land  In  lt>  most  or- 
dinary significance  may  not  be  so  held.  In 
other  woras,  mines  are  landa  and  aubject  tt 
the  same  laws  of  poaaeaslon  and  convey  an  oe.  * 
In  the  litigated  causes  the  contentions  have 
been  rather  upon  the  interpretation  and  legal 
effect  of  the  instruments  under  which  tbe 

fiueatlons  have  arisen,  than  upon  the  doctrine 
tself.  No  such  contention  arises  here  as 
counsel  have  very  candidly  conceded,  what 
was  Indeed  Inevitable,  that  the  instrument 
between  the  present  partlea  came  nearly  with- 
in the  adjuoged  cases  and  created  an  estate 
In  fee  simple  In  the  defendant  in  the  coal 


surface,  "with  tbe  sole  and  eiclusivo  rirbt 
to  mine  and  remove  the  same, "and  with  tnii 
habendum ;  "To  have  and  to  hold  the  coal 
In  and  under  said  land  unto  the  said  party 
of  the  second  part,  its  saccessors  or  assigns, 
until  the  exhaustion  thereof  under  the  terms 
of  this  indenture." 
It  is  not  possible  that  there  can  be  any 

auestlon  that  this  Is  an  absolute  grant  in  fee 
mple  of   all  the  coal  under  the  surface  of 
the  tract. 

But  it  Is  contended  with  great  eameatnesa 
and  ability  by  the  learned  counsel  for  tbe 
appellants,  tluit  nothing  more  than  the  coal 
passed  to  the  defendant  under  the  agreement, 
and  as  to  the  chamber  or  space  left  by  tbe 
removal  of  the  coal  under  the  mining  opera- 
tions of  tbe  defendant,  the  plaintiffs  were 
still  owners  in  tee,    or  reversioners,  with  a 
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right  wblch  could  not  be  Invaded  bf  the  de- 
fendant except  for  the  pnrpaee  of  removing 
the  coal  that  underlafd  the  lurface.  This 
brlogs  us  to  consider  the  precise  character  of 
the   present   proceeding  and   the   particular 

SuestioD  that  arisea  under  it  The  proceed- 
ig  is  a  bill  Id  equity  to  leatralo  the  defend- 
ant from  remoTiDg  coal  belonging  to  them 
on  another  tract  adjoining  this  tract  on  the 
nortb.  by  moTing  the  same  through  a  tunoel 
Or  waj  mode  by  the  defendant  tfiiough  one 
of  the  underlying  veins  of  ooal  across  the 
tract  to  the  ouer  land  of  the  defendant,  two 
bandred  feet  below  the  lurface,  of  consider- 
able breadth,  and  twelve  feet  In  height  It 
It  nlleged  In  the  bill  that  this  way 


that  the  defendant,  having  acquired  the  ad- 
joining property  after  the  agreement  with 
the  ptalatiSs  was  made,  has  been  and  la 
taking  out  coal  from  the  adjoining  tract 
through  and  over  this  tunnel  or  way.  and 
this  is  claimed  to  be  an  Illegal  use  of  the 
plaintiffs'  property  which  they  ask  to  Iwve 
teetrained.  The  argument  is  that  it  was  not 
Within  the  Intention  of  the  parties  thai  such 
a  rieht  should  be  granted  or  exercised,  and 
that,'^  whether  It  was  or  not.  the  plaintiffs 
bsve  such  a  property  In  the  chamber  or  space 
left  by  the  mining  operations  that  It  cumot 
be  used  without  their  permission.  There  U 
nothing  In  the  iDBtrumenC.  or  In  the  clrcum- 
■tances  surmundiug  It,  which  can  give  kdj 
twee  to  the  argument  from  intention.  We 
haunot  know  what  was  the  Intention  of  the 

Krtlea  except  from  the  terms  of  their  con- 
ict.  The  defendant  demurred  to  the  bill 
for  want  of  equity.  No  testimony  of  any 
kind  has  been  tAken.  The  bill  make*  no 
kVermont  of  any  Intention  of  either  of  the 
parties  but  simplv  sett  out  Uie  contract,  and 
the  acts  of  the  defendant  In  executing  Its 
terms.  Of  course  there  are  no  surrounding 
facts  that  we  can  oonslder.  There  are  none 
In  the  bill  except  sucb  as  are  subsequent  to 
the  contract,  and  these  amount  onlv  to  an 
kllegation  of  the  subsequently  scqulred  In- 
terest of  the  defendant  in  the  adjoining  prop- 
erty, and  the  removal  of  cob]  therefrom 
through  the  way  made  by  the  removal  of  the 
coal  under  the  tract. 

The  proposition  that  the  plaintiSi  have  a 
lee  in  the  chamber  or  space  left  by  the  re- 
taiovel  of  the  coal  antagonistic  to  the  ri^t 
of  the  defendant  to  use  it,  is  a  novel  one. 
Ko  authority  Is  cited  to  support  It,  and  it 
■eenis  quite  incongruous  with  the  admitted 
ownership  and  estate  of  the  defendant  in  the 
coal  displaced.  Under  all  the  decUiona.  the 
ooal  in  place  was  absolutely  owned  In  fee 
simple  by  the  defendant.  In  a  state  of 
nature  the  coal  necessarily  occupied  space. 
How  could  the  defendant  own  the  coal  ab- 
solutely and  in  fee  simple,  and  not  own  the 
Bpace  it  occupied?  Or  how  Is  It  possible  to 
'conceive  of  such  b  thing  as  the  ownership  of 
the  space  independently  of  the  coalT  If  the 
coal  In  place  is  a  part  of  the  very  substance 
of  the  soil,  more  corporeal  than  the  surface, 
as  was  said  in  OMineU  v.  Fulton,  how  can 
tiie  law  regard  the  space  which  the  substance 
'orcnpies  as  other  than  the  substance  itself  T. 
IS  L.  B.  A. 


Of  oouree  such  an  Idea  Is  incapable  of  practi-, 
cal  application  except  upon  the  theory  that 
tlie  ooal  Is  not  a  corporeal  substance  to  be 
sold  and  delivered,  but  that  only  an  Incor- 
poreal right  to  remove  It  passes  to  the  grantee 
under  a  conveyance.  AJid  such  Is  the  real 
nature  of  the  appellants'  argument  It  could 
not  be  otherwlM.  Certainly  if  such  wen 
the  nature  of  the  defendant's  right,  the  argu- 
ment and  Uie  authorities  cited  in  support  of 
It,  would  be  applicable  and  of  controlling 
force;  but  IC  la  a  aufflcient  reply  to  all  ot 
them  to  say  that  ^1  the  decisions  are  directlr 
the  other  way  and  Qiat  they  all  establish  th^ 
a  conveyance  of  the  coal  In  fee  carries  everv- 


Fuibm:     "It    Is 

thine  in  the  mineral  districts  of  Pennavlvi 
nia  for  the  surface  to  belong  to  one  owner, 
and  the  coal  which  It  covers  to  another. 
Both  the  surface  and  the  coal  are  held  br 
deeds  executed  and  delivered  and  rectndea 
In  the  same  manner ;  and  there  is  no  mnv 
reason  for  considering  the  coal  an  Incorporeal 
hereditament  because  It  has  not  been  opened. 


less  reason  is  there  for  calling  It  an  Incor- 
poreal hereditamint  If  the  deed  happen  ta 
oescribe  the  grant  as  a  right  to  enter,  di^ 
and  cany  away  all  the  coal,  instead  of  ito- 
•crlblng  the  oml  without  the  customtur  cir- 
cumlocutioa  In  all  these  cases,  where  the 
right  rather  than  the  thing  Is  described,  no- 
body ts  at  a  loss  to  know  what  It  Intended 
to  pass.  It  Is  the  thing  that  is  bought  and 
sold.  And  when  that  1^  a  coal  bed,  it  is  an 
abuse  of  languace,  and  an  unnecessary  ap- 
plication of  ^gal  distinctions,  to  call  It  aa 
incorporeal  hereditament "  If,  then,  tin 
coal  In  place  is  a  pure  oorpor^  heiedlt»- 
ment,  the  title  in  fee  simple  to  which  passs 
to  a  purchaser  by  apt  conveyance,  there  would 
be  no  more  propriety  In  claiming  a  title  in 
the  grantor  to  the  space  it  occupies,  then 
there  would  be  in  claiming  a  similar  right 
In  a  vendor  of  the  surface  to  the  space  de- 
veloped bv  the  vendee  In  digging  the  cellar 

'  •     idatl.         -      '  "^ 

gether  unwilling  to 
Uie  rights  ot  the  parties  in  'either  of  suck 
cases.  By  the  necessity  of  the  case  the  ap- 
pellants arsue  that  the  defendant's  right 

In  the  chamber  or  way  Is  only  an  et 

and  then  cite  authorities  that  an  c 
can  only  be  exercised  to  the  extent  ot  the 
grant.  But  as  we  have  already  seen  this  la 
fn  direct  hostility  to  all  the  authorities  on 
that  subject.  If  the  subject  be  further  con- 
sidered upon  principle,  It  will  be  found 
JilHcult  to  understand  that  anv  property  rl^fat 
of  the  appellanU  is  tnvadea  by  the  action 
ot  the  defendant.  According  to  the  aver- 
ments of  the  bill  the  tunnel  or  way  is  cut 
through  a  vein  ot  coal.-  two  hundred  feet 
below  the  surface  and  Is  twelve  feet  high, 
and  It  extends  in  the  vein  all  the  way  from 
tlie  one  side  to  the  other  of  the  tract.  In 
this  way  or  chamber  the  plaintiffs,  as  ownen 
of  the  surface,  have  no  right  or  title.  Thof 
have  no  access  to  it,  they  cannot  use  It,  tbej 
are  in  no  manner  obstructed  or  injured  1^ 
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4t.  Hot  can  we  andentand  bow  they  u«  or 
■ean  be  injured  in  anv  other  way.  It  1b  of 
(to  avail  to  laj  Kenenilly  In  the  bill  that  the; 
«re  Injnred.  The  Injury  mnat  be  stated 
■pecifioall^  m  that  a  court  may  know  what 
It  la.  This  la  not  done  and  we  know  not 
what  th«  Injury  complained  of  1b.  How. 
-then,  can  we  enjoin  tbe  defendant!  We  are 
aaked  to  enloin  againat  the  removal  of  coal 
tnm  th«  adjoining  tract,  but  thtg  Is  a  matter 
with  which  the  plaiotlfh  bare  no  concern. 
They  do  not  pretend  to  have  any  title  or  in- 
iereat  in  that  ooal.  They  ask  to  enjoin  re- 
tnovlnff  that  coal  throug^h  the  chamber  or  way 
made  oy  the  defendant  through  its  own 
{iropertf ,  to  wit  the  coal  sold  to  them  by  the 
plaintiOB.  Why  or  for  what  reaaon  sHould 
ire  do  thisT  The  plaf  ntifCa  would  gain  noth- 
ing which  they  do  not  now  have,  It  we  did. 
Ko  complaint  U  made  in  the  plalntifFs'  bill 
■of  either  the  deprivation  or  Injury  of  any 
ri^ht  erowlng  out  of  the  contract.  The 
plaintiffs  cannot  possibly  nse  any  part  of 
the  ppace  left  by  the  removal  of  the  coal,  and 
aienoe  they  are  not  obatructed  in  the  aliKhtest 
tiegree.  The  right  to  use  that  space  is  ei- 
«1iiBively  in  the  defendant  and  that  u*e  la 
-not,  and  cannot  be,  queationed  by  the  plain- 
tiffs. It  ia  not  alleged  that  the  defendant 
llB>  failed  to  perform  any  duty  Impoaed  upon 
it  by  the  contract.  We  are  bound  to  assume, 
therefore,  that  all  the  coai  which  the  defend- 
■ttnt  agreed  to  take  out  or  pav  for  each  year 
has  been  taken  out  or  paid  for.  In  no  clr- 
-oumatancea  would  the  case  be  a  proper  one 
for  an  injuDction. 

But  upon  the  authoritlea  the  case  Is  entirely 
with  the  defendant.  The  qoeetion  has  arisen 
in  aeveral  casea  in  tbe  British  courts,  and  the 
right  of  the  owner  of  the  coal  to  use  the 
•tannel  or- way  to  canr  other  coal  through  it 


iBUL   is   thus    preeented   in   HacSwinney 

Mines,  pace  67:    "The  owner  in  fee  simple 

41  tall  of  lauds  containing  mines  or  quarries 
has  an  absolute  right  to  use  them,  and  the 
duunber  which  enclose)  them,  and  the  space 
v  shell  which  the  working  of  the  minerale 

1,  and  the   subsoil    geuerallv,  in  any 

.C  which  he  thinks  proper.     And  where 
the  owner  in  fee  simple  of  lands  grants  them, 

•excepting  the  underlying  mines,  he  has,  with 
napect  to  those  mines,  a  similar  right.    And 

•a  by  excepting  tbe  mines  he  ip»o  facto  ei- 

■oepta  the  diamber  which  encloses  them,  he 
Itaa  a  similar  right  with  respect  to  that 
obamber,  and  with  respect  to  the  apace  or 

Tihell  which  the  working  of  the  minerals 
createa.  Tlie  containing  chamber  is  not 
purely  and  solely  a  species  of  property 
which  can  only  be  made  profltable  bv  tbe 

vemoval  of  the  Inclosed  minerals,  with  the 
Incidental  rights  of  using  all  proper  means 
for  obtaining  them.    It  la  a  species  of  prop- 

'Vrty  which  la  as  free  as  other  property  frqai 
ceatrictlona  as  to  its  mode  of   use.      Tbe 

.grantor  may  therefore  use  the  space  or  shell 

-created  by  his  previous  working  of  the  in- 

-doeed  minerais  as  a  thorouehfare  for  the 

-carriage  of  minerals  gi 

joining  land.     And  ii, „ 

«he  In^oeed  mlneralfl  and  then  utilizing  the 


■pace  or  shell  thereby  created,  he  prefers  ta 

cut  a  passage  through  thoae  minerals  for  the 
express  purpose  of  usiog  It,  and  to  accord- 
ingly use  it  as  a  thoroughfare  for  the  carriage 
of  other  minerals,  he  is  entitled  to  do  ao." 

In  HamiUon  v.  Qraham,  L.  R.  d  H.  L. 
So.  1S6,  there  was  an  exception  in  a  free 
charter  in  favor  of  the  Duke  of  Hamilton 
and  his  heirs  of  all  the  coal  and  limestone 
within  tbe  laoda  granted.  He  was  the  owner 
of  three  estates,  Clydesmill,  Cambuslang, 
and  HorriatowD,  and  one  Graham  had  become 
the  owner  of  the  surface  of  Cambuslang. 
The  Duke  leased  tbe  coal  in  Clydesmill  and 
a  portion  of  the  coal  tmder  Mr.  Oraham's 
surface  In  Cambuslang,  and  his  lessees  at 
once  made  use  of  a  passageway  through  the 
coal  underlying  Graham  s  surface,  for  the 
conveyance  of  other  coal  and  limestone  mined 
from  the  estates  of  Clydesmill  and  Morris- 
town,  and  this  coal  ana  limeatone  the  Duke 
owned  by  virtue  of  the  reservation,  or  ex- 
ception out  of  the  grant  of  tbe  surface,  lb. 
Graham  brought  an  action  to  atop  the  further 
uae  of  the  passage  but  It  was  held  on  appeal 
to  tbe  house  of  lords  that  this  was  a  rightful 
use  of  the  oassage.  Lord  Westbury,  deiiver- 
iuK  his  opinion,  said :  "  You  may  approach 
It  laterally  from  another  estate,  for  tbe  pur- 
pose of  mining  tbe  minerals.  You  may  use 
the  strata  which  you  have  reserved  to  your- 
self, or  rather  decfared  to  remain  In  yourself, 
in  any  manner  consistent  with  ownership. 
You  may  traverse  It  from  any  adjoining  land 
you  have.  Ton  may  create  a  road  or  tunnel 
through  IL  And  you  may,  through  that  road 
or  tannel,  carry  either  uie  minerals  or  any 
other  proceeds  of  an  adjoining  estate.  You 
therefore  have,  for  there  is  nothing  to  restrain 
you,  the  same  universal  right  and  unlimited 
power  of  enjoyment  of  the  estate  that  remalna 
in  you,  as  you  bad  aniecedently  to  tbe  grant 
of  the  dominium  utile,  the  enjoyment  of 
which  that  grant  of  the  domimuTn  vtile  In 
no  respect  Impairs  or  affects."  Lord  Colon- 
say,  in  the  same  case,  said :  "It  is  a  great 
mistake  to  say  that  the  Duke  has  no  riglit  to 
use  tliese  minerals  except  for  the  purpose  of 
bringing  them  to  the  surface.  He  may  uae 
them  In  the  way  which  ia  most  beneScial  to 
himself.  .  .  .  There  is  no  doubt  that  the 
Duke  of  Hamilton  was  not  entitled  to  In- 
crease the  burdens  upon  the  servitude  on  the 
surface  by  bringing  tbe  minerals  from  ttie 
oUier  property  over  the  surface.  The  aurfaca 
was  the  servient  tenement  and  the  minerals 
under  that  tenement  were  the  dominant  tene- 
ment in  regard  to  that  particular  right  of 
aerv^itude.  But  the  orincfple  does  not  apply 
in  regard  to  the  rl^ht  of  property,  and  to 
say  that  he  is  carrying  the  minerals  through 
the  property  of  the  pursuer  is  another  mis- 
lake.  He  is  carrying  them  througli  his  own 
property  and  not  through  the  broperty  of  tbe 
pursuer  at  all.  There  is  a  want  of  keepinc 
In  view  the  distinction  between  the  right  <3 
property  and  the  ri^ht  of  aervltude  here, 
which  seems  to  me  tohave  led  to  an  erroneous 
in  the   case.     I  conceive  that   lo 
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Lord  Chancellur  aIk  Bald,  raferrliig  to  hli 
opfafon  Id  the  <»m  of  Prvud  y.  Bate*,  84  L. 
J.  Ch.  404:  "Aa  to  the  excepted  mines,  I 
beld  th&l  the  owner  bad  an  abaolute  right  to 
do  as  he  pleased  with  them,  and  that  he 
therefore  had  a  right  to  carry  his  coal  through 

In  this  last- mentioned  case  of  Piwd  t. 
Batef  a  lease  wai  made  of  the  waste  land 
of  the  maoor  with  an  exception  of  the  mine 
and  quaniefl  with  full  power  to  wlo  and 
work  the  same.  A  waj  available  for  the 
carriage  of  minerals  la;  exclusively  within 
the  excepted  mines  and  the  lord  claimed  the 
right  to  cany  through  this  way  minerals 
worked  oo  other  pnp^j  than  that  embraced 
in  the  lease.  The  court  held  that  he  bad  an 
absolute  rieht  to  do  what  he  pleased  with 
the  exceptea  mine  and  therefore  he  bad  a 
right' to  carry  tbrongb  them  minerals  from 
wherever  gotten.  Vie»-Ohaneelli»'  Wood,  in 
delivering  his  opinion,  said  :  "Now  whether 
the  word  'mines'  be  used,  as  it  often  was, 
In  the  sense  of  minerals,  tiie  thing  dug  out 
of  the  mine  or  that  which  contains  the  min- 
erals, that  which  contains  cannot  be  less  than 
the  thing  contained :  and  therefore  there  is 
no  doubt  that  the  whole  containing  chamber 
which  has  the  minerals  is  'the  mine',  and  ao 
far  as  the  mines  are  concerned  there  can  be 
no  question  that  they  are  altogether  out  of 
the  demise ;  and  as  to  them  the  representa- 
tives of  the  lessee  are  of  course  entitled  to 
use  them  for  any  purpose  whatsoever  and  at 
any  period.  Lord  Campbell's  decision  in 
the  cause  *of  Bowttr  v.  Mailean,  ivpra  [S  DeG, 
P.  4  J,41S]  inthiscourt,completeljeiplain3 
what  the  riehtvlew  Is.  He  says, '  With  regard 
to  copTholds,  the  copyholder  has  the  Whole 
right  in  him  but  subject  to  the  right  of  the 
lord  to  work  the  mines,  and  the  lord  cannot 
use  an  underground  way  for  the  purpose  of 
passing  through  any  portion  of  the  copyhold 
premises.  But  as  to  that  which  Is  excepted 
out  of  a  demise  by  contract,  of  course  the 
owner  can  use  whatever  he  excepts  in  any 
way  be  thinks  fit.'" 

In  SaTfOey  v.  QramOie,  L.  R.  8  Ch.  DIt. 
SaS,  .Teseel,  M.  R.,  says:  "If  a  freeholder 
grants  lands  excepting  mines  he  severs  bis 
estate  vertlcallv,  i.  '.,  he  grants  outbls estate 
in  parallel  horizontal  layers,  and  the  grantee 
only  gets  the  parallel  layer  granted  to  him 
and  does  not  get  any  underlying  mineral 
layer  or  stratum.  That  underlying  stratum 
remains  in  the  grantor."  Referring  to  the 
case  of  Bamillm  v.  Gr/i/iam,  be  said:  "I 
decided  that  the  same  law  applies  to  Scot- 
land which  applies  to  Enj;ln.n(i.  In  a-case 
like  that  the  word  'mines'  meant  subsoil  con- 
taining the  minerals,  and  not  merely  the 
minerals  thmselves." 

The  appellants  reply  to  these  cases  by  say- 
ing they  were  cases  of  exceptions  out  of 
grants,  and  the  mines  reserved  or  excepted 
B  the  property  of  the  grantors  and 


were  conveyed  ;  hence  they  held  everrthlng 
not  granted  by  their  original  title.  But  the 
distrnction   is  without  force.     There   Ii 


substantial  difference  between  a  title  by  ex 
ception  out  of  a  giant,  and  a  title  by  direct 
grant  of  the  same  subject  In  the  case  of  an 
18  L.  R.  A. 


ctgrantt_    „  __ 

CntM,  and  the  ownership  is  aa  absolat* 
the  one  case  ■■  in  the  other.  We  baT*- 
beld  that  a  giant  of  all  tbo  ooal  underaeaUi 
a  tract  of  Iwd  Is  an  absolute  oouveyanoe  in 
fee  simple  of  all  the  coal,  and  no  greater 
title  liian  that  could  be  acquired  by  an  ex- 
ception to  the  same  effect  in  a  grant  of  tlw- 
surface.  The  books  make  no  distinction. 
Thus  in  Washburn  on  Real  Property,  vol. 
8,  p.  483,  it  is  said:  "As  an  exception  l» 
the  taking  of  something  out  of  the  thing 

Snted,  which  would  ouerwise  pass  by  th» 
d,  it  may  be  said  In  general  terms  that  It. 
ongbt  to  be  stated  and  described  as  fully  and 


accurately  as  if  the  naotee  were  tte  grantcr 

' ECeptea,  and  "^- 

tee  by  ^M  ei 

Mtekati,  2  De  U.  F.  ft  J.  415, 


B  thing  ej 


and  the  grantor  w 


In 

tenement  ^ 

hold  leased  land  with  a  reserration  of  the- 
minoals,  or  freehold  land  where  the  surface- 
beloDga  to  one  owner  and  the  subsoil  con- 
taining minerals  iMlongs  to  another,  ns  sep- 
arate tenements,  divided  from  each  other  tw> 
tioatly  Instead  of  laterally.  If  this  had  been 
such  freehold  land  the  owner  of  the  surface- 
could  not  have  complained  of  the  making  or 
of  the  excess  in  using  a  tramway  througk 
the  subsoil.* 

In  Whilater  v.  Broien,  48  Pa.  197,  we  held 
that  where  a  deed  in  fee  of  land  was  made, 
the  grantor  "saving  and  reserving,  neverthe- 
less, tor  his  own  use,  the  coal  contained  1& 
said  piece  or  parcel  of  land  together  wltb 
free  Ingress  and  egress  by  wagon  road  to- 
haul  the  coal  therefrom  as  wanted"  tiie  sav- 
ing clause  operated  as  an  exception  of  the 
coal,  and  therefore  that  the  entire  and  per- 
petual property  therein  remained  Id  tb» 
grantor.  iJie  whole  reasoning  of  the  opinloik 
puts  the  case  upon  exactly  the  same  footing 
as  if  the  words  of  the  exception  had  been, 
contained  In  a  speciSc  grant  of  the  coal,  and 
Fuitcn  V.  Oaidweit  and  kindred  caass  wete- 
cited  aa  authorities  for  the  ruling. 

In  MacSwlnney  on  Hloes.  p.  68,  the  au> 
thor  says:  "Similar  prlnclplM  apply  wber» 
the  owner  grants  It  (the  surface)  by  way  of 
lease  excepting  the  mines,  or  where  ae  irranta 
the  mines  in  fee  simple,  and  excepts  the- 
surface." 

In  Bainbridge  on  Mines  and  Hinerala,  *84, 
the  auUior  says:  "The  severance  of  mines- 
is  usually  effected  bv  exceptions  In  deeds  of 
assurance,  which  transfer  the  freehold  in  th» 
surface  and  reserve  the  mines.  An  exception 
is  distinguished  from  a  reservation  by  il» 
being  put  of  the  thing  granted  and  in  ex- 
istence at  the  time  of  the  grant,  while  ths- 
latter  is  a  right  of  new  creation  arising  out 
of  the  subject  of  the  grant.  They  are  differ- 
ent in  legal  effect,  but  in  thslr  creation  'thei* 
is  no  magic  In  words, '  and  If  the  meaninr 
Is  clear,  either  of  the  above  expressions  will 
operate  for  the  purpose  designated.  They 
are  also  conetruea  exactly  In  the  same  wiq> 


IW.  Lu  T. 

H  aotoal  gnuDto.  InelttMratwthelawf&rtwi 
tbelr  con^niotloii  bj  flrlvlog  them  all  proper 
ud  neoeHarv  IncldenU." 

There  !■  do  averment  in  tbe  bill  that  all 
tbo  coal  tn  tbe  vein  has  been  taken  out,  or 
that  tlu  tnimel  la  opened  on  the  bed  rock 
underneath  the  rein;  oo  the  contra^  it  i« 
•Ileged  tiiat  Uie  tunnel  haa  been  cut  throneh 
tbe  ooal,  by  which  we  undentand  it  li  in 
the  TOT  boor  oc  mbitance  of  the  ooal  which 


wu  bought  by  the  defendant.  Tt  followa, 
hence,  t^t  the  tonnel  or  way  ii  excluaiTeW 
vrlthln  the  defondant'i  own  property,  and  U 
subject  to  laoh  nae  u  any  owner  may  dealre 
of  property  belcHifrlog  to  himself.  Upon  tbe 
whole  caae  we  think  the  dispoaition  of  It 
made  by  the  learned  oourt  below  waa  correct. 


and]Uteh*U,JJ., 


Stwrstt.'keOvUaM 


UISSIBBIFPI  BUPKBMX  OOUBT. 


H.  B.  LBB.  Aw*.. 
A.  K-  HAWE& 


APPEAL  by  nUntift  from  a  Judgment  of 
tbe  CHrcDlt  Court  for  De  Boto  County  in 
bvor  of  defendant  in  an  action  brought  to  re- 


oorei  damaget  for  traipaM  In  enttlng  timber. 


The  COM  aofflcientlT  appesn  in  the  opinion. 
Jf«Mn.  Powal  *  Pow«l  for  appellanU 
Mr.  A.  M.  SoloBon.  for  appdlee: 
Under  the  SUtate  of  fraud*  a  Tscbal  agree- 
ment could  not  be  shown   la  contradict  tbe 
written  contract  of  lease,  which  had  more  than 
two  yean  to  run. 
1  Oreenl.  Bv.  §6  803,  80S. 
Defendant  haTiog,  by  a  written  contract, 
acquired  a  right  to  Uie  timber  which  was  not 
severed  from  the  soil,  tbe  allesed  sale  or  trans- 
fer of  the  trees  to  plaintiff  under  a  verbal  con- 


NOTB.— Poml  tBiaenat  to  (how  wolMr, 
nie  prapoaltloit  of  ibe  principal  dms  that  parol 
•Ttdeiiaa  1«  eonpewnt  la  show  a  waiver  of  a  rlffht 
■eouied  under  the  recital*  of  tbe  written  eontraot 
la  enunciated  In  boHiearlr  and  late  decitioo*.  b. 
win  v.  Saondets,  1  Cbw.  Ets;  Bobineon  v.  Batabel- 
4n, « N. H. «;  Biobardson  v.Booper,  UPiak.ua; 
Port**-  V.  Blewan,  1  Alk.  411;  CWm  v.  Jameson,  a 
H.  a  UB;  HDDToe  V.  l-erUm,  «  Plok.  SS;  Oo**  v. 
MnSBDt,  t  Bun.  ft  Ad.  «t;  Blood  v.  bos,  U  TL  (M; 
Sranon  Bank  v.  Woodmid,  S  N.  H.  Mk  Batollff  v. 
Fembertoo, lB*p.  Ki  Beed  T. HeGrair, SOUo, B75i 
EeattiiK  v.  Frloe.  1  John*.  Ou.  It;  Cummliiff  v. 
Arnold.  S  Hot.  IB*. 

This  rule  la  laid  down  bj  £ord  Deoman  in  Oon 
V.  NiiB«nt,iupra,Bsairell-e«tabllBhedprlDotple.ln 
Ibeee  tenor.  "After  Ibe  agreement  hM  been  re- 
duced to  wTittnii,  It  li  competent  tor  tbe  parUe*,  at 
anr  Hon  belore  biaaeb  of  It,  by  a  new  oontract 
sot  In  wMUnc.  aitkar  altOfetbar  to  waive,  dl**olve, 
or  annul  the  fenner  aKieemant,  or  In  anj  manner 
to  add  to,  or  *at>b«at  fnu,  or  vaiT,  or  quatttr  tbe 
(erma  oC  it,  and  ttm*  to  make  a  new  oootnot" 
(Barvej  v.  Qrsbam,  E  Ad.  ft  B.  SI),  and  this  frln- 
Olpla  be*  been  ■dopled  In  tbls  eonntrr.  Bee  Kner- 
eon  V.  Slater,  (B  U.  S.  tt  How.  II.  18  L.  ed.  8811:  U un- 
roe  T.  Ferttn*.  9  Plok.  OB-,  Snow  v.  Wete.  IS  Met 
Of  Tleari-  v.  Moore,  tWatta,  Ul:  Cummlnga  v.  Arw 
ncU, S Hec 4^;  Flemlno' v.  Gilbert,  SJobna.  SB;! 

rtaUL  Bv.  Cow.  ft  H.  ed.  sas. 

~  I;  true  tbal  all  nrtor  and  eon- 
_  '  '  la  Bi«  mentsd  In  the  wrlt- 
it  of  Hie  parties,  and  parol  evldenoe 
eonU  not  be  reetf  ved  of  aucb  necoUatlona.to  vary, 
eoatradlot,  or  alter  tlie  terni*  of  tbe  written  affree- 
mentto  Ingraft  a  new  oondlHon,  yet  then  laan- 
otherrole  equally  tanportant  whieb  allowa  aool- 
lataal  aaieement  made  inrlor  to  or  oontemporBne- 
ona  with  a  written  aKreemeot,  but  not  InoonaMeot 
with  or  aSeotinc  the  terma,  to  be  Rl  ven  In  evldeDoe. 
KsUne  V.  Adeane,  L.  R.  8  Cta.  App.  fU;  Morgan  v. 
enntth.  I>  B.  a  Bzotk.  Vt.  Jobnaon  v.  Oppeubeln, 
iSN.T.tBO. 

It  la  quite  neceaaary  to  remark  that  where  on  a 
eonaldeiatlon  IndspeiideDtof  awrl 
IS  Im.  r.  a. 


a  ecMaln  tbln*  Is  to  be  dona  ca  omitted,  parol  svl- 
danoe  of  auob  oontemporaneoua  or  antecedent 
avreement  la  admlaaiblek  Lewi*  v.  Seaburr,  71  N. 
r.  1i».  Bloe,  Sv.  p.  818. 

nemlnc  V.  QUbert,  8  John*.  SK.  waa  an  action  on 
a  bond  omidltloneal  that  (be  defendant  would  pro- 
enra  for  plaintiff  a  oertaln  tmid  and  morUace. 
and dlaobarsa  tbeaameof  reootd.  T^detendaat 
did  procure  tbem.  (dterlnvto  do  whatever  waeneo- 
eaaary  to  dlaobarEe  them,  but  the  i^ntlff  agreed 
bypand  to  waive  a  rertormanoe  If  ttn  defendant 
would  do  aootber  ttahv.  wbkA  be  afterward*  did. 
It  waa  held  that  evldenoe  of  tbe  aubatltuted  per- 
tormanoe  eoutttnted  a  defense.  Munroe  v.  Per- 
Uoe,  BFfok.  na,  and  lAttimote  *.  Haneo.  U  Johns. 
880,  are  dmlkr  in  wlDoIpte,  Ibeee  oaaes  go  upon 
tbe  BTOuiKl  that  be  wbw  imwenb  a  thtaiB  from  beinc 
done  bynylnc  be  will  accept  •omethlngelee  for  Hi 
■hall  not,  after  such  acceptance,  avail  blmtelf  of 
tbe  nonperfomumae  be  baa  ccoaalonad.  LonK  v. 
Hartwelt,  St  N.  J.  L.  lU. 

Battennan  v.  Fleroe,  t  HIU.  ITL  sustalna  tbe  de- 
tnue  to  a  note  Blveo  upon  the  Bale  of  a  lot  <d  wood 
on  plalnttlTs  land,  wbloh  waa  baaed  upon  tbe  proof 
that  tbe  plaintiff  bed  Terbslly  aireed,  prior  to  the 
aeJe,  that  If  anrthlnr  oooiirrsd  to  the  wood  be 
would  be  aooouniable,  and  would  Koanuito*  the 
purohMera  afalnai  any  damace  in  consequence  of 
his  acta.  The  principle  of  the  deoWon  waa  that 
there  weremnbial  atlpnlaHoD*  between  Ibe  parties, 
all  made  at  the  same  time  and  relating  to  the  aame 
subject  matter,  end  the  wbole  engagement  waa 
open  to  proot  Hie  eesee  of  Cbapbi  t,  Dobeon.  78 
N,  T.  T*  Van  Brunt  v.  Day,  81  N.  Y,  »1,  end  Brlg» 
T.  Hilton,  1  Cent  Hep.  SOT.  m  M.  T.  51T.  fully  sin- 
taln  tbe  propoelllon  that  In  auob  a  caae,  where  the 


<L  It  H 
Bwblota  reject*  paroi  srl- 


open  to  proof.    Tbe  n 

dence,  when  offered  wiio  leepeci  u 

tween  partle*  and  put  Into  wrltlnK,  baa  no  applica- 

Oan  to  a  oaae  where,  of  tin  oriirlnal  agreement 

whlcb  ha*  been  executed  a  part  only  b  In  writuig. 

Bootledce  V.  Wortbtogtoo  do.  119  N.  T.  IWZ. 

That  ■  petty  may  wiUre  a  provision  In  aconMMt, 
see  note  to  Hatbawky  v.  I^ynn  (Wle.)  S  L.  H,  A.  H& 


Set  alxo  3(1  L.  R.  A,  6:3. 


OlOBSU  BOPBDa  CODST. 


tract  wu  wlOilB  l)M.BUtiile  of  Frauds.  Tbla 
wu  tniiifenlng  m  Intereat  to  land. 

UamUv.  JlSttr,  85  Ulaa.  700;  1  Benjamin, 
Sales,  p.  168,  and  nolu. 

The  original  written  contract  oould  not  be 
Tsried  br  a  subsequent  parol  agreement, 

1  Benjamin,  Sale-  -  ~"  —''  -■'- 


lafes,  p.  227,  and  nota. 


Wood*!  J.,  deltrered  the  opinion  of  the 

It  JOAJ  be  admitted  tbat  a  contract  for  the 
sale  of  icro  wing  timber  b  wltbio  ttae  Statute  of 
Frauds,  and  must  be  in  wrilloK,  but  this  doea 
onlj  touch  the  point  Involved  in  Lhe  ruling  of 
the  court  belon  by  which  tbe  parol  evidence 
offered  was  excluded.  This  suit  is  for  tbe  re- 
covery of  damages  iof  treapass  In  cuttlua  cer- 
tain trees  on  lands  belonging  lo  plaintiff,  and 
is  not  an  aciloD  on  a  contract  required  to  be  In 
writing.  The  contract  of  lease,  under  which 
defendant  went  into  posseaaion  of  tbe  premlsee 
for  a  term  of  three  years,  was  read  to  the  iuiy 
in  the  examination  of  the  plaintiff,  on  the  triu 
of  the  cause,  by  which  It  was  shown  that  the 
defendant  acquired  the  right  to  cut  and  use  the 
trees  in  question.  As  thta  alone  would  have 
defeated  a  recovery  by  plaintiff,  be  then  offered 
to  prove  a  parol  agreement,  made  subsequent 
to  the  execution  of  the  lease,  by  which  for  a 
valid  consideration ,  as  was  offered  to  be  proven, 
the  defendant  waived  his  right  to  cut  and  use 
tbe  limt)er,  by  way  of  meeting  the  defenae 
made  for  tbe  defendant  by  the  contract  of 
lease.  In  effect,  the  matter  atanda  aa  if  plain- 
tiff had  toed  for  the  tieapase,  aud  defendant 


...  .  contract,  in  certain  cases,  anteat 
tbe  contract  be  In  writing;  but  a  parol  agree- 
ment to  annul  or  waive  a  particular  stipulation 
in  the  written  contract  which  has  been  mutu- 
al^ assented  to  and  fully  performed,  may  be 
offered  in  evidence  lo  defense  of  an  action  for 
a  breach  of  the  original  written  contract  An 
action  may  not  be  maintained,  in  cases  within 
the  Statute,  upon  a  contract  not  in  writing; 
but  a  defense  may  be  made  by  showinir  an 
executed  parol  agreement  waiving  or  annulling 
a  particular  provision  of  the  written  coottsct 
The  subject  Is  not  free  from  difficulty,  and  the 
discuaalona  by  text-writeia,  and  the  ofdniona  at 
courts  in  reported  cases,  are  full  of  subtle  di»' 
tlnctlons  and  reflnemenls,  oor  is  the  current  of 
authority  detflv  bent  In  any  direction.  The 
views  briefly  aovanced  hereinbefore  are  sup- 
ported by  (ome  excellent  authorities,  and  are 
agreeable  to  reason  aiMl  Justice.  Benjamin,  iv 
bis  admirable  work  on  Sales  (p.  239),  statea 
the  rule  with  his  usual  clearness:  "Parol  evi- 
dence to  prove,  not  a  substituted  contract,  but 
the  assent  of  the  defendant  to  a  aubstituted 
mode  of  performance  of  the  original  contract, 
when  that  performance  iscampleied,  la  admi» 
sible."  &e&Bitiainy.8tamM*,  TSD.B.SWall. 
S5S,  19  L.  ed.  5Hi  Jaektim  v.  lAlth,  68  Pa. 
4S1;  Long  v.  Hartwell,  Si  N.  J.  L.  llOi  Seed, 
Stat.  Fr.  g  SSQ. 
Betierted  and  rmaaneUA. 


aEOROIA  SUPREME  COUBT. 


Haud  A.  BTLEE,  by  Next  Friend. 


M.  A.dMdawd«lnl86eto 
Bttt  oompenr,  or  Ita  piedeooHor,  ODnvejma:  the 
land  «D  wbloh  tbe  raid  of  tbe  Company  la  loos  ted, 
was  Imlevant^  An  ezoeptlon  in  tlie  warrantr  of 
tlUa  whioh  Uiat  deed  oontalned  would  be  no  evi- 
dance  t^t  the  puDUc  or  any  Individual  had  aright 
of  way  or  used  the  ijiemlsea  as  a  pass- way  at  the 
time  the  aocldeut  occurred,  the  eioeptloQ  mei«l; 


ezdudlDK  from  the  wanantr,  rights,  U  any,  tbat 
may  have  grown  up  pievloaa  to  the  axeeotlOD  ot 
tbe  deed.  Otber  evldenoa  tandlus  to  tbow  bow 
tbe  prenuses  were  used  twfoie  they  beoame  the 
lallroed  yard  of  the  Oompany  was  Indevant, 
and  Hieref ore  Inadmlarfble. 


«C«  oS  rtlarratlnn  »r«  propt^i^  ro- 
gaj:-dedt>ya  oooit  Id  mUoR  upon  a  demurrer 
wbere  oontrlbatory  ne^Hteence  by  an  tnlaiit  la 
mvolved  (as  was  decided  by  tbls  court  Id  BAoitsa 
V.  Otorsto  R.  *  Bko.  Oo.  St  Oa.  Ml.  it  is  doubtful 
whether  Iheea  analOKiea  have  lelevanoy  on  ttae 
trlalot  theceaebetoie  thejury.  Itwouldseem 
the  better  rule  would  be  for  the  jury  to  deal  with 


KotB-^lteillloenea  in  'panina  tietucsn  or  under  am. 

To  peas  between  cars  while  a  train  Is  temporarily 
BtopDlDK  at  a  itatton  la  a  risk  which  ■  person  baa  no 
right  to  take,  and  which  wlil  prevent  any  right  of 
acilon  Bgaliut  the  railroad  oompany  If  he  la  ceught 
and  Injured  by  so  doing.  [Ake  Sbore  ft  H.  8.  R 
Co.T.FlDObln,llWeit.Bep.»«T,lUInd.l«t:  O'llara 
V.  Delaware  k  H.  Cana)  Co.  18  Bun.  Itt;  Hemphli 
AC.  K.CO.V,  Oi)peland.OA]a.8I^  BtUlson  v. Han- 
nibal A  BC  J.  R.  Co.  8T  Ho.  «71;  Lewis  v.  Baltimore 
AO.  iLCo.  saHd.ssa. 

In  the  case  last  olted  thti  rule  was'applled' where 
a  child  elffbt  or  dIdc  years  old  was  injured  while 
attempting  to  paw  through  an  opening  not  more 
Uian  twenty  Inches  wide  several  feet  from  the  line 
Of  a  street  whiob  was  blocked  by  a  train.  But  In 
a  PeiinaylTama  ease  it  was  held  that  a  recovery 
18L.U.  A. 


mlgbtbehad  against  a  railroad  company  for  an  In- 
Jury  to  a  child  by  the  Btartlng  of  ■  train  without 
wnmiDg  while  bewastrylng  to  pass  under  It.  PhU- 
adelpbla  ft  W.  a  B.  Oo.  v.  I^ar,  3  Cent.  Bep.  SSI, 
lUPa.Ut. 

JmpUwI  Ucenat  lo  go  upon  doOroad  trodk. 
Long  acqulescenoe  In  a  custom  of  Uie  puUIo  to 
pass  over  a  railroad  traok  amounts  to  a  Uoenae  bj 
the  railroad  company,  and  makea  It  liable  for  tlM 
lack  of  ordtoBTy  caretoward  persons  thus  upon  the 
track.  Swift  v.  3tateu  Ishtnd  BapM  Transit  B.  Oo. 
US  N.  7.  W;  Bryne  v.  New  Tork  Cent,  ft  H.  B.  B, 
Oo.  a  Oent.  Bep.  BSE,  KM  N.  T.  8*^  Barry  v.  Mew 
Totk  Cent,  ft  H.  &  R  Oo.  IB  N.  T.  »:  Taylor  r. 
Delaware  ft  H.  Canal  Co.  4  Cent.  Bep.  BE8. 118  Pk 
UE:  Harrlman  v.  Plttaburgfa,  a  ft  Bt.  L  B,  Oo.  • 


Crhtk&i.  Railxoad  A  BAsxaa  Co.  v,  Rn.KK. 


■ooh  cue  OB  Um  own  laoO;  unbunpered  by  prfr- 
■nmptloD*  <d  kw  ctther  for  or  Malntt  tbe  oom- 
petWMV  of  tlM  obUd.  In  the  pceaenl  oose.  how- 
erer.  the  obarve  of  ttao  oourt  on  thJa  aubjeot.  If 


_  lar  ■totton- 

airoH*.   Uei*  kDOwledsebyanllToadooiii- 

oludlog  oUldran,  without  tnj  public  oc  private 
ilsht  of  w«7,  poMed  daUr  and  hourly  throuKb  ll« 
TUd,  Bftuiite  In  or  near  a  populoiu  part  of  Ihe 
tiif.  and  ciairled  under  etaCIonBrr  car«  ocou  py- 
higltBtiacka,  wlU  not  render  It  liable  for  ■□  !□- 
Jury  BOOrulnB  to  a  oblld  by  a  eudden  and  In  volun- 
tary moTement  of  a  long  Hue  of  aooh  oars, 
'  icnilttng  from  tbe  nerllKeoce  of  tba  oompsDy^ 


(JulrHS,  ISDL) 

ERROR  to  Ibe  Cltv  Court  of  Atlanta  dtr  to 
review  a  Judgment  in  ftTor  o(  plalotiS  hi 
ftn  actton  brougbl  lo  recover  damagea  lot  per- 
■onal  in^riea  alleged  to  bare  resDlied  from 
defendaufi  negllgeDCe.    BttarteA 

The  facta  are  Blalod  la  tbe  opinioa. 

Meitr*.  CalhonB,  Kinv  ft  Spfcldlng  and 
J.  T.  Psndletop,  for  plSntiff  To  error: 

A  railroad  company  owes  no  duty  to  peiaons 
wbobsve  Qo  rigbt  to  be  npon  its  tracks,  except 
not  to  Intentionally  injure  Ihpin.  Thto  la  true, 
although  It  may  have  permitted  people  to  cross 
the  tracks  without  objectfon,  where  there 


Klves  of  tbe  license  most  take  the  risk  of  danger. 
Wbarlon,  Neg.  §  888  a^*  1  Thomp.  Meg. 
168;  Sutton  v.  liev  Fart:  Omt.  A  H.  B.  Q>. 
M  N.  T.  248;  Mattt  t.  Neie  Y)>rk  Cent.  * 
B.  R.n.Oo.1  Hun, 417;  BUnoitR.  Go.y.God- 
freg,  Tl  ni.  000;  llUnoU  Cm.t.  R.  Co.  t.  HetMr- 
ington.  88  111.  010;  Johtam  t.  BetUtn  A  M.  R. 
Oo.  ISO  Mass.  76;  Morriuey  t.  BaitemR.  Co. 
186  Maw.  877;  Vaiiaerbeck  v.  HiTidry,  84  N, 
J.  L.  467;  Niehotttm.  v.  Brie  B.  Oo.  41 H.  T.  820; 
Qaynor  t.  (Hd  Colony  <t  N.  R.  Oo.  100  Mass. 
S14:  JefferionviUe.  M.  A  I.  B.  Oo.  v.  Gold 
imith.  47  lod.  48;  OaUna  dbC.U.  R.  Co.  t. 
J(U»6(,  soil).  478:  Bweenef/Y.Oid Colony  AN. 
B.  Oo.  10  Allen,  873;  GtUU  v.  ^^ntylvania 
B.  Co.  69  Pa.  120;B'rt^A(v.  BotlonAA.  B.  Co 
a  New  Eng.  Rep.  720,  142  Mbbs.  206,  S8  Am. 

WMt.  Bep.  OB.  1«  Ohio  St  11;  Filmes  v.  Olihia«o, 
fit.L.AP.B.  Oo.UWeetItei).a»,m[nd.HO:Da- 
vta  V.  Ohicago  t  N.  W.  H.  Co.  K  WH.  StB;  Troy  v. 
Cape  Ftar  *  T.  V.  H.  Oo.  BO  N.  C.  »8. 

An  Invitetlon  to  the  public  to  use  a  railroad  orom- 
tag  at  a  hl^hwiiy  may  be  established  t>y  me  with 
permlsalon  of  tbe  company,  even  It  tbe  croaalag 
leads  only  to  private  premtoee.  Banks  v.  Boston  ft 
.A.  B.  Co.  UT  Mass.  405. 
Soil  was  held  that  IncreasedvlgllanDe  was  required 
of  mil  road  employes  to  prevent  Injury  to  members 
of  a  family  who  were  In  the  habit  of  crossing  the 
track  from  their  dwelling  to  a  welt  between  wblcb 
tbe  railroad  had  been  bullL  Isabel  v.  Hannibal  ft 
n.J.aCo.«0Ho.4TS. 

Although  cbara  may  be  no  statutory  duty   to . 
18L.R.A. 


&  Etig.  R.  R.  C'as.  eSS;  Baiita  y.  Boettn)  A  A. 
B.  Oo.  147  Haaa.  490,  86  Am.  &  Kug.  R.  R 
Cas.  Sai;  Morgan  v.  Pemuj/lixinia  B.  Co.  7 
Fed.  Rep.  78;  Bom«  B.  Oo.  v.  Totbert.  86  Ga. 
447;  Bulger  t.  AB>anv  B  Oo.  4a  VI.  Y.  460; 
Chieago  A  A.  B.  Oo.  t.  MtLavglUin,  47  HI. 
366;  Burke  v.  Broadvay  A  8.  Aw.  B.  Oo.  40 
Barb.  630;  MeKenna  t.  Seit  York  Gent.  A  K 
B.B.Co.%  Daly.  804;  Beam  v.  8t.  Obarie* 
StreetB  Oo.  84 La. Ann.  160. 

Thotigb  a  standing  railway  train  be  an  nn- 
Butborlzed  obstruction  of  s  public  crossing,  a 
person  atlempting  to  pass  between  the  cars  by 
cllmbine  over  tbe  platform  and  bumpers,  tf  in- 
Jured  tnereby  in  consequence  of  a  sudden 
DMTement  of  tbe  train,  cannot  recover  unlea 
Ifae  engiiteer,  conductor  or  some  other  person 
having  control  of  the  train's  morements  knew 
of  his  attempt  to  cross  or  had  notioe  of  his  ex- 
poHire  to  danirer. 

Andrew*  r.  OentnU  B.  A  Bkg.  (%.  10  L.  R. 
A  68,  86  Ga.  193. 

There  can  be  no  license  to  a«wl  under  car*. 

Qritwoldr.  Ohieage  A  Jf.W.  B  Co.  tiWiA. 
662,  28  Am.  A  Eng.  R  R.  Cas.  468. 

The  plaintiff  must  exercise  ordinary  care  or 
be  responsible  tor  ordinary  care,  whether  ska 
knew  what  ordinary  care  was  or  not. 

WAite  T.  Oentrai  B  A  Bkg.  a>.  88  Ga.  600, 

Slie  lacked  one  month  of  being  nine  yean 
old;  she  was  a  smart,  sprighlly  firl  and  had 
lived  for  years  witbln  one  hundred  yards  of 
of  this  place,  and  knew  as  well  as  anyone  the 
danger  of  going  under  cars. 

Jfoors  T.  Ftnntyhiania  A.  Oi.  W  Fa.  801,  4 
Am.*Eng.R  R.  Obb.  072;  OaiJey  *.  Pitt*. 
burg,  G.  A8t.  L.  B  Oc.  86  Pa.  808,  8  Am.  ft 
Eng.  R  R  Cas.  4,  B, 

person  who  ttlea  to  uae  a  track  while  tha 


Wikte  V.  Bntntuiek  A  W.R.  Co.  SZ  Ha..  660. 

A  seriona  trespass  which  exposes  the  trea> 
passer  to  danger  will  bar  a  recovery. 

Central  B.  Oo.  v.  BHitton,  70  Ga.  207;  Cen- 
tral R.  Co.\.  T/tomp»an,  78  Ga.  772;  Waltm 
A  A.  B  Oo.  T.  Xetge.  74  Qm.  867;  Batton  t. 
Georgia  B.  Co.  60  Oa.  889. 

Due  care  la  tbe  rule,  find  not  ordinary  care. 

WieUm  AA.  B.  Co.  v.  Young,  81  Gla.  897, 
416,  88  Ga.  012,  018. 

Mt*tr>.  Hoke  Smith  and  Bnrtoa  Smith 
for  defendant  In  error. 

Slmmona,  J.,  delivered  the  opinion  of  tbe 

Maud  Rylee,  by  her  next  friend,  brongbt 

signal  tbe  approach  of  a  train  to  a  path  across  the 
traok  wblob  tbe  pablle  baa  been  permitted  to  uao, 
the  failure  of  snofa  signals  may  ooostltute  negli- 
gence. Honstoa  AT. O.B.  Oo,  v.  BooEer,TQTez. 
6311 

A  railroad  oompaay  was  also  held  liable  for  neg- 
ligently backing  a  gravel  tzaln  over  a  school  girl 
Bii  years  old  at  a  crossing  which  school  children 
were  [n  the  habit  of  using,  although  not  a  public 
highway.  Bellelontalne  k  I.  B.  Co.  v.  Snyder.  U 
Ohlo8t.8Sa. 

By  B  similar  applloatlon  of  the  principle  as  to  li- 
cense It  is  held  thai  boys  are  not  trespaasera  In  rid- 
ing on  a  freight  train  If  they  have  been  habitually 
allowed  to  do  so.  BclUT  v.  Wabaah,  St.  L.  *P.  L 
Co.TWGSt.Bep.4B£,MHlCh.lDS.    a  A.  & 


GaoBUA  SuFUOH  Court, 


Bo  far  aa  apeclficallj  enumerated, 
In  the  declaration  (excludtnj;  certain  mere 
concluBlooB  therein  atated,  and  which,  in 
connectioo  with  the  epeclflc  facta  alleged, 
made  Uie  declaration  good  against  a  demur- 
rer) were  aubstantiallj  proTsd,  and  were  aa 
follows :  The  defeodant  Companj  had  a  jard 
in  which  it  left  atatlonarv  cars.  Two  streeta 
euded  at  thlB  jard,  bat  tbera  was  a  psas-waj 
frum  one  of  these  etreeta  to  the  ehopi  of 
another  railroad  company ;  and  this  pass- way 
was  used  by  men,  women,  and  childien.  it 
all  hours  of  the  day,  and  was  so  used  with 
the  knowledge  of  the  defendant.  The  places 
at  which  the  people  were  accuatom«d  to  pass 
were,  at  the  time  of  the  Injury,  occupied  by 
ttatiooary  can,  and  "Qie  line <aoar8ab«tched 
SI  far  BB  the  eye  could  lee."  Tb«  plaintiff 
was  under  nine  years  ot  age.  and  wo*  going 
to  the  shops  of  another  railroad  to  carry  a 
meal  to  one  of  the  employes.  When  she 
readied  the  place  where  people  usually 
crossed  she  found  it  occupied  by  these  sta- 
tionary cars.  There  was  no  way  for  her  to 
croBS  except  by  passing  under  the  cars. 
QiUdreQ  in  the  neighborhood  were  in  the 
habit  of  passing  beneath  the  cars  while 
standing  at  the  place.  In  attempting  to  pass 
under  one  of  the  stationary  cars  she  was  in- 
jured. Tb  injury  was  occasioned  by  the  «n- 
ployfis  of  the  defendant  "kicking"  other  cars 
from  a  quarter  of  a  mile  above  where  the 
child  was,  and  out  of  sight,  and  these  cars 
ran  down  and  "kicked"  toe  stationary  cars, 
io  as  to  cause  them  to  move,  and  the  one 
under  which  the  child  was  ran  07er  her  leg. 
The  plaintiff  furtber  proved  that  people  were 
In  the  habit  of  crossing  at  this  place  before 
the  Railroad  Company  established  Its  yard. 
The  plaintiff  also  Introduced  the  deed  by 
which  the  defendant  Company  obtained  title 
to  this  property,  dated  in  1869,  In  which  it 
was  Tecit«d  that  the  Company  then  claimed 
and  had  possession  of  the  premises  therein 
described,  which  were  also  claimed  by  the 
Teodors,  who  had  brought  ejectment  against 
the  CompBoy.  which,  to  settle  the  action,  and 
to  obtain  an  undisputed  warranty  title  to  the 
premises  in  fee  simple,  had,  by  way  ot  com- 
promise, and  without  surrendering  Its  former 
claim  or  conceding  the  invatidity  thereof, 
agreed  to  pay  the  vendors  43,000,  for  which 
consideration  the  vendors  warranted  the  title 
to  the  premises  against  the  claims  of  all  per- 
sons whatsoever ;  but  this  warranty  was  not 
to  e:(tend  to  any  right  the  Western  &  Atlan- 
tic Bailroad  and  certain  other  named  persons 
might  have  to  remove  the  buildings,  tracks, 
or  other  structures  erected  by  Ihem  on  the 

f  remises,  "  nor  to  any  right  of  way  the  pub- 
ic may  have  acquired  in  streets,  ways,  or 
roods  over,  across,  or  upon  said  premises." 
The  defendant  objected  to  the  admission  of 
this  deed  In  evidence,  "because  it  showed 
no  use  by  the  public  of  a  pass-way  across  its 
troclis,  and  because,  if  it  did.  it  showed  a 
right  to  use  by  the  public,  whereas  this  suit 
is  to  recover  on  the  ground  of  permissive  use 
by  the  defendant."  The  objection  was  over- 
ruled, and  the  defendant  excepted.  A  wit- 
ness for  the  plaintiff  testified  that  be  had 
lived  on  Mechanic  Street  since  IBtlS;  that  It 
13  L.  R.  A. 


across  the  old  Monroe  track.  "We  passed  Mt 
Just  as  though  it  continued  a  street.  W* 
walked  on  it,  and  drove  on  it,  and  rode  on 
It."  The  defendant  moved  to  rule  this  out, 
because  it  did  not  show  a  pecmiaaiTe  nae  1^ 
the  defendant  to  pass  over  Ita  tracks,  but  n- 
ferred  to  a  use  at  a  time  priot  to  the  oocapancr 
of  the  place  by  tnu^  and  before  its  owner- 
ship bv  the  defendant.  This  objection  w>» 
overruled,  and  the  defendant  assigns  error 
thureon- 

I.  Counsel  for  the  plaintiff  Insisted  that 
the  deed  was  admissible  bocause  the  excep- 
tion in  the  warranty  showed  that  at  the  tim» 


the  Railroad  Company  bought  the  land  peo- 
ple were  using  the  place  as  a  pass-way,  and 
thus  bron^ht  home  knowMge  to  the  Coof 


pany  of  this  fact.  Tho  deed  was  clearly  In- 
admissible and  irrelevant.  While  the  war- 
ranty In  the  deed  was  a  limited  one,  H  waft 
not  the  purpose  of  the  grantors  in  making 
the  limitation  to  assert  or  to  give  notice  to 
the  gran(«e  that  the  public  hniT acquired  the 
right  to  pass  over  the  land.  The  grantora 
only  Intended  to  limit  their  liability  In  caa» 
it  snould  subsequently  appear  that  the  pub- 
lic asaerted  a  right  to  use  the  land  as  a  pass- 
way.  The  llmftation  In  the  warranty  dot* 
not  give  notice,  nor  was  It  Intended  to  give 
notice,  to  the  grantee  that  the  pabllo  bad  oo- 
qulred  or  were  exercising  the  right  of  pa» 
sage  over  tho  land.  The  otlierevideuoe  land- 
ing to  show  how  the  premises  were  used 
before  they  became  the  railroad  vord  of  the 
Company  was  also  irrelevant  and  Inadmisnl- 
bis.  The  (Company  could  not  be  bound  by 
the  use  made  oi  the  premtsea  by  the  permis- 
sion or  acquiescence  of  its  former  owner. 
The  Company  purchased  it  for  the  purpoot 
of  laying  tracks  and  running  cars  thereon, 
and  for  the  puroose  of  keeping  other  cars 
standing  on  it  when  not  In  use, — a  purpose 
totally  Inconsistent  with  the  former  use  by 
the  public.  The  purpose  for  which  the  Com- 
pany purchased  the  land,  to  wit,  to  lay 
tracks,  and  keep  standing  cars  thereon,  dft- 
Btroyed  the  former  use  by  the  public.  It  was, 
in  effect,'  a  notice  to  the  public  that  the  land 
could  not  be  used  longer  as  a  pass-way.  It 
seems,  therefore,  it  would  be  absurd  to  hold 
that  the  Company  was  "bound  to  recognii* 
the  former  use  made  of  this  land  by  the  pub- 
lic. 

3.  The  Judge  charged  the  Jury  that  "the 
law  declares  that  an  infant  under  the  age  of 
ten  years  prima  facie  does  not  have  suMcient 
capacity  and  discretion  and  knowledge  ot 
right  and  wrong  to  make  her  responsible  for 
her  conduct  and  sets,  unless  it  is  clearly 
shown  that  she  hod  such  capacity  and  discre- 
tion. The  presumption  Is  that  she  did  not 
have  sufficient  cspactty  to  be  sensible  of 
danger,  snd  to  have  the  power  to  avoid  ft,  and 
this  presumption  contiuues  until  overcome 
by  proof  showing  the  contrary. '  Thischarg* 
was  excepted  to  by  the  defendant,  and  as- 
signed SB  error  in  Its  motion  for  a  new  trial. 
Where  a  child  under  fourteen  years  of  age  to 
Injured,  and  brines  his  action  for  the  Injiiiy, 
and  there  Is  a  demurrer  to  the  declaration 
cm  the  ground  that  the  allegations  therein 


lati. 


DubjUt  t.  EaiSDAXD  Lin  A  Aooidsiit  Inb.  Co. 


ahow  that  the  child  dtd  Dot  obaerve  due  care, 
Of  could  Itave  avoided  the  injurf  by  the  ob- 
•erranoe  of  auch  care,  the  court  may  overrule 
the  demurrer  on  the  ground  that  prima  &cle 
the  child  did  not  have  ■offlclent  knowledge 
«r  capacity  U>  know  what  vaa  due  care,  or 
•ufflcient  capacitj  to  have  avoided  the  iDjurv 
\>j  lu  obeervaoce,  and  may  invoke  the  anal- 
ogy of  the  (^Imloal  law,  and  hold  that  the 
presumptlou  it  that  the  child  did  not  know 
<a  did  not  have  eufficieut  capacity,  aa  waa 
held  in  the  case  of  Biodt$  v.  Otorgia  d  R. 
Bkg.  Oo.,  81  Qa.  830.  But  where  there  ia  no 
demurrer,  and  the  case  la  aubmltted  to  the 
Jury,  there  la  no  preaumption  one  way  or  the 
other,  and  the  lury  must  find  from  the  evi- 
dence whether  the  child  had  aufBcient  capac- 
ity at  the  time  of  the  accldeet  to  know  the 
danger,  and  to  olMerve  due  care  for  Its  own 
protection.  If  it  has  auch  capacity,  and 
voluutarlly  goea  into  danger  or  to  a  dan- 
gerous place.  It  cannot  recover ;  other wlae  It 
can.  WtKUm  A  A.  R.  Co.  r.  Towng,  81  Oa. 
sun,  88  Oa.  G13. 

It  depends  altogether  upon  the  capacity  of 
the  child  at  the  time  ot  the  injury.    The 


pered  by  presumptlona  of  law  either  for 
•galiut  the  competency  of  the  child.    In  the 
present  caae,  however,    tiie  charge  of    the 
ooort  on  this  subject.  If  erroneous,  was  harm- 
leas. 

8.  It  woa  argued  tsv  couneel  for  the  defend- 
ant in  error  that  the  lact  that  the  people  were 
allowed  to  oae  this  place  as  a  paas-way  to 
go  under  these  cars  when  they  were  stationed 
upon  the  track  was  a  license  dj  the  Company 
for  them  to  do  ao,  and  the  Company  was 
therefore  bound,  before  It  moved  the  atatioe- 
ary  cars,  to  give  the  public  notice ;  and,  not 
having  done  so  in  this  instance.  It  waa  guilty 
<tf  auch  negligence  aa  would  authorize  tlie 
plaintiS  to  recover.  It  la  such  eroas  negll- 
ffence  and  want  of  care  and  so  recKless  an  act 
for  pereooB  to  attempt  to  paas  under  cars 
«hl(^  are  left  standing  upon  the  track  and  are 
liable  to  be  moved  at  any  moment,  that  we  do 
oot  think  a  license  can  be  implied  from  the 
tact  that  the  Company  had  knowledge  that 
people  were  in  the  habit  of  paasing  unaertbe 
cars  there.  Where,  under  such  clrcumatancea. 
•  person  attempts  to  pass  under  the  can  and 
la  injured,  before  he  can  recover  upon  the 
ittaaej  that  he  had  a  license  to  paaa  under  the 


cara,  he  must  prove  to  the  satisfaction  ot  the 

Iuty  an  ezpresa  llcenae  from  tiie  Company. 
t  would  be  unreasonable  to  hold  the  Com- 
pany bound  by  an  implied  license  or  permis- 
aiou  when  Uie  Act  is  of  such  a  negligent 
character.  It  would  be  unreasonable  to  hold 
the  Company  bound  by  an  implied  license 
when  It  IS  occupying  the  track  with  Its  own 
cars.  It  would  be  uoreasouable  to  hold  that 
It  had  agreed  that  othera  might  have  a  Jolnl 
occupancy  of  the  tracks  at  the  time  the  Com- 
pany was  uainc  them  for  lis  own  purposes. 
The  Joint  use  by  the  Company  and  by  the 

eublic  of  the  tracks  at  the  aame  time  would 
B  BO  inconaistent  and  ao  dangerous  that 
the  law  will  not  Imply  a  license  from  the 
Company  to  the  public  for  such  Joint  use. 
The  placing  of  stationary  cars  in  its  yard  on 
the  tracks  where  people  are  accustomed  to 
paaa  ia  notice  to  the  public  not  to  attempt  to 


pass  while  the  ears  remain,  and  if  a  person 
undertakes  to  paaa  under  the  caia  he  does  so 
at  his  peril.  It  iadlflerenl  where  thepubllo 
pass  over  a  track  which  la  occupied  bv  a 
railroad  company  with  its  can  onlv  a  lew 
times  a  dav,  and  then  when  Uie  inak  is  not 
being  usea  by  the  company.  In  a  caae  of 
that  Kind,  where  the  rallrDad  oompauy  per- 
mits people  to  pass  over  its  track  when  not 
In  use  by  the  company,  the  permiaaion  may 
amount  to  an  implied  license ;  but  where  the 
company  la  in  continuous  occupation  of  its 
tracks,  either  in  running  Its  cars  or  in  keep- 
ing stationary  cara  thweoD,  a  licenae  will 
not  be  implied. 

The  facta  ot  this  case  show  that  the  cars 
constantly  occupied  these  tracks ;  that  this 
stationary  train  waa  more  than  a  quarter  ot 
a  mile  long ;  and  that  at  the  upper  end  of 
the  train  the  aervaute  of  the  Company,  neg- 
ligently perhaps,  kicked  another  train  of  can 
aninst  tne  stationary  train  and  aet  It  In  mo- 
tion, and  thua  Injured  the  plaintiff.  We  do 
not  think  the  mere  knowledge  by  the  Com- 
pany or  its  aervantB  that  numerous  persons 
passed  daily  and  hourly  through  lla  yard, 
situated  in  a  papulous  part  of  the  city,  and 
that  they  crawled  under  Uiese  statinnary  cars, 
will  render  the  Company  liable  for  an  In- 
Jury  occurring  to  this  child,  under  the  facts 
above  stated. 

4.  The  other  grounds  of  the  motlim  an  not 
cause  for  a  new  trial. 

JvdgmeiU  mened. 


TEKHONT  BTJFKBHB  OOUBT. 


adjoining  town  on  Sonday  Is  wtthjn  the  provla- 
lou  of  an  aooUant  Insutanoe  poUoy  szimiidnK 
the  iDSnrer  from  IfablUty  where  the  vtolaUon  o( 
law  IB  either  tbe  proximate  or  remote  oauea  or 
aondltloa  of  tbe  hijurr,  ender  slatatts  proUbtt- 
InffhuQUnxai  '  '  ...... 

( 

rAl>rilU,lS9L) 


See  noCM  to  Staeanoi  v.  Paotlle  Mut.  L.  Ina.  Oo.  I  hard  {IlL)  10  L.  B.  A.  BBS. 


Vrsmoht  SumxMM  Court. 


EXCEPTIONS  by  derettdant  to  rulings  of 
the  Burlio^D  Cilj  Court,  made  daring 
tbe  trial  of  an  action  brought  to  recover  upou 
two  policies  of  acddent  liiBuraDce  'wbicb  re- 
tolted  in  a  Judgment  in  favor  of  plaluCiS.  Rt- 
Vffned. 


The  facts  snfBcieDtlv  appear  In  tbe  opinion. 
Matft.  Senee»   Hiuwll  '    ~     " 

Envlosbjr,  for  defendant: 


slMn    and    L.   F. 


le  losurauce  for  ^rhlch  tbe  plaintlfF  pafd 
aianot  cover  JDjurles  resulilQ^  wholly  or  part 
ly,  directly  or  ioditcctly,  from  any  violation  of 
law  on  tbe  part  of  tbe  inBured,  whetber  aucfa 
violarioD  of  law  be  regarded  as  a  cause  or  a 
CondUion.  Plaintiff's  injury  manifeslly  re- 
Bulled  from  bis  Kfoia  violation  of  sections  4S15 
and  4318  of  tbe  Revised  Laws  wit b  reference 
lo  tbe  observance  of  Sunday. 

In  cases  in  wbicb  a  wrone  doer  has  sought 
to  escape  responsibility  for  nls  tort  to  a  Bun- 
day  traveler  or  laborer,  tome  of  Ibe  most  ami- 
Dentcourtsinthiicoutilry.  not  withstanding  the 
resulting  hardsbip,  have  beld  that  the  Sunday 
travel  or  labor  was  the  direct  and  immediate 
cause  of  the  Inlury. 

Das  V'  Highland  8t.  B.  Co.  ISn  Mass.  118, 
and  cases  there  cited;  Onttg  v.  Bangi/r,  G7  Me. 
43S.  See  also  Baldiein  v.  Bantta,  IS  R.  I.  393; 
Flab  T.  Co/uiei,  89  K.  T.  228i  Johruon  v. 
IraOurgh,  47  Vl.  28;  Travelen  Int.  O?.  T. 
Seater,  86  U.  S.  19  WalL  581,  2Si  L.  ed.  100, 
•hould  be  decisive  of  this  case. 

Mettrt.  W.  L.  Bnnutp  and  i,  J.  Bu- 
rivht,  for  plaintiff: 

The  only  inquiry  la,  JMd  tbe  plaintiff*!  In- 
Jury  result  from  any  violation  of  iawT 

If  the  provision  in  the  policy  is  ausceptible 
of  more  than  one  construction,  that  one  Is  to 
be  adopted  which  will  support  tbe  validity  of 
tbe  contract,  and  it  will  bs  strictly  construed 
against  the  insurer. 

Dartwe  v.  Family  Fund  Sm.  6  L.  R.  A.  495, 
110  N.  Y.  .lav. 

Conceding  that  a  violation  of  some  law  was 
in  progress  at  tbe  time  of  the  hurt,  a  relation 
must  exist  belweeo  such  violation  and  the  in- 
Jury,  to  make  the  defense  available;  tbe  injury 
must  have  been  caused  by  tbe  violation  of  law. 

Bradlfy  v.  Mutval  Ben.  L.  la*.  Oo.  4SN.  Y. 


accident. 

Tbe  hunting  eipedltion  and  the  visit,  it 
brought  within  the  range  of  cooalderation  at 
all,  were  tbe  remote  and  not  the  proximate 
cause. 

In  LommOU,  K  A.  *  0.  B.  Oo.  v.  Buek,  2 
L.  R.  A.  024,  116  Ind.  566,  the  court  says: 
"It  is  quHe  true  that  a  plaintiff  will  in  no  case 
be  permitted  to  recover  where  it  is  necessary 
for  him  to  prove  his  own  Illegal  act  as  a  pan 
of  bia  cause  of  action,  or  wuere  an  essential 
element  of  hia  cause  of  action  la  his  own  viola- 

Holt  v.  l7rMn,  78  Pa.  198;  EaU  v.  CopvHl. 
74  U.  S.  7  WalL  658,  IB  L.  od.  348;  SUde  v, 
Bvrkhardt.  104  Mass.  59;  MeOrath  v.  Maviin, 
113  Mass.  467. 

But  where  he  can  provs  his  cause  of  action 
without  proving  ha  was  violating  the  law,  even 
18L.R.A. 


though  it  appears  incidentally  that  he  was  at 
ihe  bmeacilng  in  disobedience  of  some  stat- 
ute, unless  bis  illegal  set  was  tbe  efficient  or 
proximate  cause  of  the  Injury  complained  of,  a 
recovery  may  be  suslBined  nevertheless. 

Cooltfy,  Torts,  178. 

No  violation  of  law  was  in  progrefla  at  tbe 
(Ime.  Tbe  plaintiff  was  nothunting  when  be 
was  hart;  he  was  walking  home  after  having 
been  visiting. 

It  was  not  because  he  was  walking  on  Bun- 
day  that  he  was  hurt  Had  he  received  bis 
injury  while  figbling,  or  committing  a  breach 
□f^the  peace,  or  a  burglary,  It  woulti  be  differ- 
ent, and  within  tbe  line  of  cases  where  this 
defense  baa  been  permitted,  as  in 

TraveUn  Int.  Oo.  v.  Seavtr.  86  U.  8.  19 
WalL  031.  23  L.  ed.  ISO.  See  Ooebntan  v.  Cbn- 
neeiieat Mttl.  L.  Jnt,  Co.  SHnn,  517;  Murrag 
V.  New  Turk  L.  Int.  Oo.  96N.  T.  614;  Ovffr. 
Hut.  Btn.  L.  Int.  Oo.  18  Allen,  808. 

The  worda  "violation  of  law"  mean  "crime." 

Cluff  V.  MMtuiU  Ben.  L.  Int.  Co.  99  Hav, 
826. 

In  nalng  the  term  "violation  of  law"  tbe 
Company  could  not  have  contemplated  any 
violation  not  in  itself  importing  personal  peru 
— involving  the  doing  of  something  which  hu- 
man expei^nce  has  shown  to  be  fraught  witk 
peril  to  tbe  person. 

Murray  t.  Ifevi  York  L.  7m.  Co.  lupra. 

ThompaoB,  J,,  delivered  the  opinion  of 
the  court: 

This  is  on  action  of  assumpsit  on  two  poli- 
cies issued  by  defendant  to  plaintiff  InaQring 
bim  against  accidental  injariea.  If  tbe  plahi' 
tiff  has  any  ground  of  recoveir,  It  rests  wnolly 
on  these  contracts  of  indemnity.  A  contract 
of  insurance  Is  to  be  construed  according  to 
Its  terms  and  the  evident  intent  of  the  parties 
as  gathered  from  the  language  nsed.  All  con- 
ditions involving  forfeitures,  as  well  as  all  ex- 
emptions, are  to  be  construed  strictly  agalntR 
tbe  insurer,  and  most  favorably  for  the  insured. 
Yet  tbe  language  of  tbe  contract  is  to  be  con- 
strued as  a  whole,  is  to  receive  a  leasonablo 
interpretation,  and  Uie  risk  is  not  to  be  bx- 
lended  beyond  what  is  fairly  within  the  terms 
of  the  policy.  May,  Ins.  3d  ed.  §§  ITS,  170; 
Brink  v.  MenhaJOt  A  M.  Int.  Oo.  49  Vt.  449; 
MoOn!/  V.  Vermont  Mat.  F.  Int.  Oo.  56  Vt.  142; 
DarroiB  v.  Familv  Fund  8oe.  119  N.  T.  537,  • 
L.  R  A.  490;  Mutual  Attur.  8oe.  v.  SeottiA 
.  Union  di  2f.  Im.  Oo.  84  Vft.  116. 

Each  policy  contains  the  following  clause: 
"This  insurance  does  not  cover  .  .  .  injury 
resulting  wholly  or  partly,  directly  or  indi- 
rectly, from  any  of  the  following  aOs,  causes, 
or  conditions,  or  when  effecied  by  any  inch 
act,  cause,  or  condition,  or  under  its  Influence.' 
Then  foiiowa  an  enumeralioo  of  such  acta, 
causes,  or  conditions,  among  which  is  "viola- 
tion of  law"  by  the  insured.  The  injury  for 
which  plaintiff  seeks  to  recover  is  an  Injury  to 
his  kcce  austaioed  by  him  on  Sunday,  Janu- 
ary 20,  1888.  The  plaintiff  and  a  companion, 
about  9  o'clock  In  the  forenoon  of  that  day, 
took  guns  and  ammunKion,  and  set  out  from 
Burlington  on  foot  tor  Colchester  on  a  hunting 
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bunting  with  OlHMtei,  who  went  with  them  as 
fti  u  a  Hr.  Tbajer't,  wbare  they  stopped  a 
Htson  time.  Here  Choatea  left  tbem,  and  the 
plaJnliS  and  bis  companion  atarted  for  home 
through  a  field,  and,  while  crouinK  frozen 
plow^  ground  hi  the  field  to  get  to  loe  high- 
way, the  plaintiS's  foot  slipped  upon  the  frozen 
ploned  ground,  and  his  kneo  was  injured.  At 
the  lime  of  slipping  he  was  carrylDK  his  gun. 
The  accident  occurred  between  3  and  8  o'cloclc 
Id  the  afternoon. 

The  defendant  contends  that  tbe  facts  of  the 
case  bring  it  within  the  proviaions  of  the  pol- 
icy in  respect  to  TJolalioQS  of  law,  and  that, 
therefore,  the  plaintiff  cannot  recover.  Rev. 
Laws,  g  4815,  prohibits  traveling  on  Sunday, 
except  from  necessity  or  charity,  or  visltiiig 
fiom  house  to  house  except  from  motives  of 
hnmanfty  or  charity,  or  for  tnonl  or  religious 
edification.  Rev.  Laws,  g  4816,  prohibits 
hunting,  shooting,  pursuing,  taking,  or  killlDg 
wild  game,  or  other  birds  or  animals,  on  Sun- 
day. A  person  violating  tbe  provisiona  of 
eiibet  of  ihese  sections  is  to  be  fined.  At  the 
time  of  the  accident,  the  plalolUI  was  engaged 
in  bunting.  He  had  his  gun  with  him,  and 
was  ready  to  shoot  any  game  be  might  see, 
whether  In  the  field  or  on  tbe  htgbw.iy  cat  his 
way  home.  He  started  out  to  secure  game 
wherever  be  might  find  It,  and  it  does  not  ap- 
pear that  at  tbe  time  of  tbe  accident  be  had 
kbandoiied  tbis  pnrpose.  In  hunting  be  was 
violating  tbe  law  of  this  State.  -  Tbe  traveling 
of  the  iilaintifl  was  as  much  a  part  of  his  act 
of  bunting  as  carrying  bis  gun  and  ammuni- 
tion or  sbootiDg  or  capturing  game  when  tbe 
opportunity  occurred  in  the  course  of  the  hunt. 
Without  walking,  tbe  plaiotifC  couid  not  have 
engaged  in  his  hunt.  Thus  the  accident  was 
caused  directly  by  plaintiff's  violation  of  the 
law  in  hunting.  The  effect  of  tbe  violation  of 
the  Sunday  Lew  upon  a  person's  right  to  re- 
coyer  for  Injuiiea  received  In  tbe  course  of  anch 
violation  has  genetftlly  ariaen  in  cases  in  which 
tbe  defendant  sought  to  escape  respooslbilily 
for  his  own  tort  to  a  traveler  or  laborer.  On 
this  qnepUon  tha  decisions  have  not  been  uni- 
lonn.  Some  coorts  have  held  that  tbe  imme- 
diate cause  of  the  injury  was  tbe  travel  or 
labor  on  Sunday,  and  that  tbe  plaintiff  could 
nol  recover.  Of  Ibia  class  of  cases  are  Dojr  v. 
Highland  St.  R.  Co.  185  Mass.  118;  Gratia  f- 
Bangor.  S7  He.  438.  Other  able  courts  have 
held  that  a  Sunday  traveler  or  laborer,  injured 
bj|  tbe  wrongfnl  act  or  neglect  of  another, 
might  recover  upon  the  ground  that  the  viola- 
lion  of  the  Sunday  Law  oy  the  injured  party 
la  Id  the  nature  oi  a  condition,  ratber  than  an 
immediate  cause  of  the  injury.  To  this  effect 
are  Baldwin  r.  Barney.  12  B.  I.  89S;  Platg  v. 
Cohoet,  89  N.  T.  319;  Stitlon  v.  Wauieatoia,  39 
Wis.  21. 

In  JoAnton  v,  Iratburgh,  47  Tt.  28,  Ibe  court 
avoided  tbe  line  of  reasoning  adopted  in  each 
of  tbeae  dassea  of  casee,  by  holding  that  a 
town  was  not  bound  to  maintain  a  safe  and 
sofflcient  highway  for  unlawful  travel  on  Bun- 
day  or  any  other  day,  and  that  a  person  using 
the  highway  in  violation  of  the  Snnday  Law 
waa  there  at  his  own  risk,  there  being  no  duty 
18L.R.A. 


or  liahillly  on  tbe  part  of  the  town  in  respect 
to  the  highway  except  that  imposed  b7  sUii- 
ute.  Tbe  plalnlifl's  right  of  recovery  rpsts  in 
contract;  and  not  In  tort.  No  act  or  neglect 
of  the  defendant  caused  or  contributed  to  the 
plaintiff's  injury.  Were  the  reasoning  in  Bald- 
tein  V.  Barney,  tvpra,  to  be  adopted,  it  would 
not  avail  tbe  plaintiff,  for,  if  being  engaged  in 
the  unlawful  expedition  was  not  the  immedi- 
ate cause  of  hia  injury,  It  waa  certainly  ibe 
condition  causing  it.  The  provision  quoted 
from  the  policy  excluded  liability  from  any 
injury  of  which  a  violation  of  tbe  law  was  the 
cause  or  condition  producing  It.  It  also  ex- 
pressly provides  exemption  from  liability 
where  violation  of  law  is  either  the  proximate 
or  remote  cause  or  condition  producing  the  tn- 

iury.  In  short,  it  Is  so  drawn  as  to  exempt 
rom  llabtlily  under  the  reasoning  and  tn« 
boldiag  of  the  courts  in  both  classes  of  caaea 
cited. 

Tbe  plaintiff  conlenda  In  argument  that  he 
was  not  engaged  in  hunting  at  Ibe  time  he  re- 
ceived tbe  injury,  but  was  walking  home  after 
he  had  been  visiting.  Were  tbis  claim  cou- 
ceded,  we  do  not  see  how  it  givea  plaintiff  any 
better  ground  for  recovery.  He  was  not  out 
simply  for  open  air  and  gentle  exercise,  with- 
out any  object  of  business  or  pleasure,  as  in  . 
Hamilton  v.  Bokon.  14  Allen,  475,  bnt  waa 
traveling  several  miles  and  from  town  to  town, 
on  tbis  tlipory,  to  make  a  visit  for  pleasure. 

In  Orattj/  v.  Bangor,  tvpra,  tbe  plaintiff  waa 
traveling  on  foot  on  Sunday  with  other  per- 
sons to  make  a  visit  of  pleasure  to  a  friend,  and 
it  waa  held  that  be  waa  traveling  in  violation 
of  a  statute  prohibiting  traveling  on  Sunday, 
unless  for  charity  or  necessity.  Tbe  court 
further  says  that  "no  distinction  Is  made  be- 
tween those  who  travel  within  town  and  those 
who  travel  from  town  to  town."  In  going 
from  Burlington  to  Colchester,  and  tiack,  a 
distance  of  twelve  or  fourteen  miles,  to  vidt 
Choatea  for  pleasure,  or  to  bunt,  the  plaintiS 
was  clearly  violating  tbe  provisiona  of  Hev. 
Laws,  §  4810,  prohibiting  traveling  on  Sun- 
day. Every  step  be  took  in  making  that  trip 
was  in  and  of  itself  a  violation  of  law.  In 
taking  one  of  those  steps  he  slipped  and  waf 
in  jurwl.  We  think  it  would  savor  too  strongly 
of  hair-splitting  refinement  to  hold  that  the 
injury  was  not  directly  caused  by  tbe  violation 
of  tbe  law  in  traveling.  But,  in  this  view  of 
tbe  case,  tbe  exception  In  tbe  policy  exempts 
the  defendant  from  liabilily,  whether  the 
traveling  la  held  to  be  tbe  cause  or  only  a 


be  greatly  enhanced  in  the  case  of  a  per- 
son who,  tike  the  plaintiff,  engages  in  hunting 
or  traveling  about  the  country  on  Sunday,  In 
open  violation  of  law,  as  compared  with  one 
who  ot)serves  the  law.  The  defendant  has  a 
right  to  say  thai  it  would  not  assume  such  in- 
creased risk.  Tbe  defendant  not  having  con- 
tracted to  indemnify  the  plaintiff  for  the  injur; 
which  he  received,  he  cannot  recover. 

Judgment  rtteried,  and  Judgment  for  d» 
fend ant 


.:jb.Goog[e 


VSBHOXT  BlIFItmll  OOUBT. 


John  EELLET  ft  al.,AppU, 


1.  TIm  ••par&t*  aatate  of  m  nuuvtod 
wtNUtn  oamuAi  tn  favor  of  berdeocuad  btber^ 
arednon,  be  tbaxgei  wHb  an  amniuit  which  be 
waiooinpelledtoTNtrMturotr  lor  harhiUhuML 

t.  The  eoat  of  rapalxa  gn^tnihnuljr 
■utda  br  k  flvUiv  onhla  marrladdaock 
tar's  hoa««  while  he  waa  Jlvios  with  her,  for 
hli  own  beoellt  and  without  an;  azpeolatloii  of 
pArmeat  or  tubatautlal  beaeflt  to  tta  piopeny. 
cannot  after  hia  death  be  lAarvad  acBlnat  her 


be  oared  for  tn  her  tamllT  diuliic  tbelr  Urea,  and, 
after  ■otlTtnffwlllthw  until,  at  a  blr  prloa  tor 
board,  the  amoimt  would  be  exhanited.  the  par- 
tleaent«>«d  Into  another  •vreemeataa  to  tutors 
aupport  (he  oourt  will,  after  tbe  month  of  the 
dausbter  Im  been  oloaed  br  the  death  of  the 
father  and  mother,  oooalder  tbe  board  ai  tbe  full 
egulvaleat  for  tbe  nooer  fomlibed  aa  tbe  par- 
tlaa  then  treated  lb 


4.  Altbooab  a  00*11 
iM  eonrtilowttton 


■  asalmt  oredltora,  yet  It  win  not  be  aet 
MMe  at  theb  Inatanoe  after  eupporthaa  been  tar. 
nUied  hi  i«llance  on  tt.  whloh  In  Tmlna  azoeadi 
that  of  tbe  propectr  oonreTed. 

(March  M,  URLI 

APFXAI/ 1>T  defendanta  from  a  decree  of  the 
Cbaocer;  Court  for  Orteana  Oouoty  In 
fsTor  of  GompUinant  In  a  suit  brousbt  to 
<!barge  the  leparate  mate  ol  defeodant  Hallna 
Eelley  irlth  Doner  received  ij  her  from  her 
father  during  hti  Ufetlme.    Betentd. 

Tbe  facta  lufBdentlr  appear  In  the  opinion. 

Meuri.  C.  A.  Proaty  and  EdwanU  A 
Burke,  for  appellanta: 

To  charge  the  separate  ectate  of  a  married 
voman,  It  must  affirmatively  appear  that  credit 
wai  given  her  estate. 

PHett  T.  Com.  51  7t.  «0;  DoUt.  finMiUM, 
H.  aO;  Sanfeant  ▼.  JWfuA,  54Tt884. 


mpport  would  be  voidable  aa  to  a  prior  Mit 
when  made.  It  wat  votdable  at  Uiat  time  ba- 
cause  no  Taloable  conddNallon  pawed.  Aftei^ 
wards  a  valnaMe  conaideration  did  paae;  and 


It  it  ImptMlant  to  notke  tbe  dittinctioB  bo- 
tween  ttaii  oonT^anae  and  ono  fraudulent  In 
fact.  In  the  latter  case  tbe  tianaaotian  la  toU 
aa  to  both  prior  and  iubaeqoent  debts. 

XeLam  v.  Johnson,  4S  Vt  4S. 

In  tbe  former  case  li  la  onl j  void  aa  to  exiat- 
inedebta. 

Braekett  t.  Wail*.  4  TL  889;  BuOand  A  B. 
S.  Oo.  T.  Powtn,  ao  Vt.  IS.  Bee  alao  .FU(«r 
T.  tMtr,  66  Tt.  BSl;  Ohurth  t.  Chopin,  8S  Tt. 
338. 

If  a  Tolnntary  converanoe  be  made,  which 
Is  voidable  when  madeMcaiue  volunlar;,  and 
subeeqnentlr  a  good  conaideration  paaaea,  tba 
deed  oeasea  to  be  nddaUe  ttam  tbe  pawing  ti 
■uch  consideraHon. 

Jont*  <r.  Bryant,  18  N.  B.  60 1  Budctr  r. 
AbeU.6 B. Hon. OM;  W»>dv.  Jaekmn, 8 Wend. 
aOi  F«rpJant  t.  Bttrry,  19  Johns,  683;  iStw7> 
V.  Ardm,  1  Johna  Oh.  BBS,  1  L.  ed.  182. 

It  hu  even  been  held  that  where  the  orfgina. 
oonreyance  la  frandulent  in  fact,  the  tranMO- 
tton  mav  be  purged  of  ita  taint  by  the  paaelnf 
of  a  niDaeqneni  ralnable  considaadoD,  pro- 
Tided  tlie  consideratioa  be  paid  before  tba 
bringing  of  tbeanit  toaetaildelfaeoanTeyaBae, 

thimafr.  Goodwin.  13  Hav.  IW;  Btttehiiu 
T.  ^roffw,  4  N.  H.  US. 

Thia  Gonvevanoe  was  not  void.  It  waa 
merely  vc^ble. 

Walt,  Fraud.  Codt.  S  817.  Sea  AlUn  r. 
iteteer,  17  Yt.  08. 

Mmrt.  Diekerauu*  *  Yonny,  for  appel* 
lee: 

Orator  la  entitled  to  a  decree,  ai  lendoied  bo- 
low,  for  the  amount  of  the  Hopklnaon  note  of 
$000,  delivered  to  defeadaol  Bulioa  by  tite  do- 
ceased  March  22,  IBM.  in  oonaideratloD  of  the 
bond  for  the  future  support  of  said  Roberta 
and  wife  tbrough  life.  TbeKtore  tbe  transao- 
tion  was  fraudulent  and  void  in  law  aa  to  cred- 
iton  and  gave  defendanta  no  rl^t  or  title  to 
th«  money  received  on  the  note  as  against  them 
so  longas~ their  claims  remained  unpaid. 


Nora.— TMuntorv  oonaatn 

A  voiantsry  oonveranee  naj  beoome  valid,  and 
even  a  fiaudulent  Kiantmarbe  purged  of  die  fraud, 
by  niatter  ex  ptMfaeto,  wheretr  tlM  fraudulent  In- 
tent Is  abandoned  and  the  grant  conflrmed  for  a 
good  and  valuable  oonaidenMion.  Oriental  Bank 
T.  Haskbii,  S  Met.  aO;  Ihomai  V.  Ooodwln,  U  HaM. 
IM  C^wnlnabMd  r.  ElttrldM.  T  Het,  Bi4;  Harver 
v.Van>er,«SMBm.l«L 

So  a  volnntarr  deed  has  been  made  irood  br  a 
subeequent  marriage.  Andnnrs  T.  JODCa,  10  Ala. 
400:  Bunnell  v.  Vlttaerow, »  iDd.  1£8;  Smith  v.  Al- 
len, 6  Allen,  4IUt  ArmAeM  v.  Annfleld,  Freem.  Ch. 
ni;  Jonoi' App.ttFa.8H;  Herring  v.  Wlolcham,» 
UratL  68i  Wood  V.  Jaokton,  fl  Wend.  BL 

A  valuable  or  merltorlonsoonslderaiionli  found- 
ed oo  aomethlng  deemed  valuable,aa  moner.  gooda. 


conatderatlon  le  tonnded  nponnatnialloveiDdaf- 
feottoo  between  near  ndatlvea  br  Uood.  Wlokes 
*, Clarke, 8  Falge.  101,4  L.ed.m;  TanDerveer  v. 
Wright,  S  Baib.  Ul. 


A  grantea  br  aooeptlog  the  deed  and  entering  l» 
to  poaacarioD  imder  It  k  bound  br  tlM  axreemeot 
providing  for  the  sappott  of  tbe  giantor.  Hntd>- 
Inaon  v.  Hulehinaoo,  «■  Xe.  IM;  Bxum  v.  OanV.  H 
Ktaa.  an  Bpaldtng  v.  HaUeabeck,  10  Barb.  tUf 
Bhontav.  Brawn,  IT  Pa.  U8:  the  eawe  of  JacAaon  v. 
Florence,  U  Johns.  4T,  dMlnjntlabad  wharatbapro- 
vlalon  for  tupport  raised  no  obUgaUon  od  tlia 
grantee.  EDevlln.Ileede,IIOI.  eeaBendenonv. 
Bunton,  28  Oratt.  ns. 

Wbere.  after  exeoutlngaleaae  In  conaideration 
that  lessees  shonld  oooupr  the  premises  and  anp- 

port  the  lessor  durt"-  "*-  ■"--  " ' 

deed  to  tbe  lemeea  In 
ter  oonf  orm  sMotlr  to  the  mi_ 
tbe  deed  shall  remain  In  full  force  and  efleot  ai 
etfect  at  the  grantor^  deaA,  the  gianteea  ai« 


oompir  *1tb  the  oovenani*  tosappoct  and  ear*  tor 
the  granton  and  It  Is  Immaterial  whet&er  the  tegal 
title  peaaed  tn  pruMJiM  or  not,  Stanton  v.  Allen,  ■ 
&a987. 
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Oratu  T,  BtidOt*,  IS  Tt.  S53~jaSTi  Jontt  t. 
-AMor,  21  Vt.  426-481;  Worthingtonr.  Jona, 
■«  Vt,  549:  Chareh  v.  OTapin.  86  Tt.  828; 
MefJiat  T.  ./bAnftwi,  48  Vt.  48, 

Tbe  muter  Qods  that  "Boberts.  .  .  weottn 
live  with  defeudBDte,"  not  wttb  defeadaiit  Ha- 
Bna.  Conseqnentlf  it  ii  presumed  that  Mr. 
Roberti  and  wife  boarded  wlib  defendant  Jobn 
KeUej.  Tberefore  Hr.  RoberiB  bad  tbe  rigbt 
"Id  have  anj  debt,  either  or  botb  defeDdanU 
«w«(l  him  applted  in  pajment  pro  tanto  of  his 
Ixmrd.  Wliere  there  are  nnitoal  accoanti  and 
-no  application  ii  made  by  tbe  parties,  tba  court 
win  apptT  the  flnt  credit  or  payment  In  aatla- 
ftclion  of  tba  lint  debit  or  charee. 

Pierce  v.  Enight,  81  Tt  701;  St.  Atbant  y. 
railty,  416  Tt  448;  Langdon  r.  Bornn,  40  Tt. 
■*19. 

This  niTe  would  apply  tbe  claim  for  board  fn 
«ttUfactloii  of  the  amount  paid  upon  tbe  aure- 
tynhip  obligations. 

8m  Sdbmii  T.  KeUefi,  SI  Tt  97. 

AJI  tranaactions  which  precede  tba  date  of 
"Qte  bond  forsupport  stand  as  mntual  debits  and 
-credlte,  and  should  be  treated  as  an  open  book 
accODDt    lotereat  ahonld  be  allowed  upon  the 

ACCOODt 

Langdon  t.  CaetUUm,  SO  Tt.  385;  Bpenttr 
V,  WoodMdge,  88  Tt.  498;  Ooodnou  t.  Panont, 
M  Tt  40;  DaettJ.  BmiA,  48  Tt  02. 

Bow.  J.,  delivered  the  opinion  of  the 

^ourt: 

The  original  bill  proceeds  upon  tbe  eronnd 
that  the  defendant  wife  had,  In  the  lifetime 
■of  tbe  Intestate,  her  father,  received  from 
him  varlouB  sums  of  money  or  loans,  wLicb 
«he  bad  not  fully  repaid,  and  the  orator,  as 
administrator,  brings  the  bill  to  have  tbe 
balance  dae  ascertalDed,  and  m&de  a  charire 
Dpon  the  wife's  real  and  personal  property, 
that  it  may  be  available  to  blm  in  the  pay- 


•creditors.  After  tbe  master's  report  was  filed, 
«bowlnr  that  none  of  tbe  claimed  sums  were 
receiTea  bj  tbe  wife  as  loans,  the  orator  was 
ollowed  to  amend  bis  bill,  by  settinr  forth 
that  she  received  tbe  various  sums  charged 
in  the  original  bill,  which  were  found  es- 
tablished by  tbe  master,  under  such  clrcum- 
-stances  that  It  would  be  fraudulent  In  law  to 
«llow  her  to  retain  tbe  sums  so  received 
against  the  creditors,  who  have  provwi  their 
-debts  against  the  fatber'a  estate.  When  these 
transactions  transpired,  to  lay  tbe  foundation 
for  a  charge  in  equity  upon  the  wlfe'a  sepa- 
rate property,  the  money  must  have  been 
advanced  upon  the  credit  of  tbe  separate 
property,  and  for  Its  beneflt,  or  for  tbe  per- 
sonal beneflt  of  tbe  wife.  ^Dale  v.  Bebineon, 
.61  Vt.  20;  Ffietl  v.  Gone.  Id.  495. 

1.  Considering  tbe  scope  of  tbe  bill,  and 
the  requisites  necessary  to  constitute  a  cliarge 
In  equity  upon  the  wire's  separate  property, 
It  Is  evident  that  the  $200  paid  by  tbe  Intes- 
tate as  surety  for  the  defendant  husband 
-cannot  be  considered.  The  scope  of  the  bill, 
.as  amended,  and  the  principles  of  equity  law 
applicable  tu  charging  tbe  wife's  separate 
oalate,  do  not  permit  a  general  accounting 
of  all  matters  existing  between  tbe  Intestate 
«nd  the  defendants.  They  include  such 
18  L.  R,  A. 


matters  onlv  as  the  wife  Is  interested  In  and 
'  "  wluin  tbe  principles  of  the  cases 
npra.  It  Is  not  found  that  this  sum  was 
paid  by  the  Iniestaic  upon  the  credit  of  the 
wife's  property,  or  for  its  benefit,  or  for  the 
wife's  benefit ;  but  It  is  found  to  have  been 

Said  by  the  Intestate  only  as  surety  for  tbe 
usband,  and  that  it  bad  no  connection  with 
the  subsequent  dealings  between  tbe  Intestate 
and  the  defendants,  in  which  the  wife  or  her 
property  was  Interested, 

3,  The  facta  found  by  the  master  dispose 
of  the  $408.35,  which  the  intestate  let  tbe 
wife  have  In  money,  and  whioh  be  expended 
In  repairs  upon  tbe  bouse,  in  1RT4.  During 
that  year  the  intestate  and  bis  wife  boarded 
with  the  defendants.  He  let  them  have  $200 
in  money,  and  laid  out  in  repairs  on  the 
wife's  house  $369, 25.  Tbe  master  has  found 
that  the  board  of  tbe  Intestate  and  bis  wife 
was  more  than  enough  to  pay  the  $200, 
which,  he  finds,  the  Intestateexpected  would 
be  taken  up  in  board,  and  that  the  Intestate 
made  the  repairs  "to  suit  bis  own  taste  and 
conveolence.  consulting  no  one  about  them  ;* 
and  that  "  it  was  not  understood  by  either 
party  that  any  money  was  to  be  paid  tbe  in- 
testate for  the  repairs ;  and  that  what  was  not 
paid  In  board  was  done  by  tbe  Intestate  and 
for  bis  benefit.*  These  facts  fully  sustain 
tbe  disallowance  of  any  part  of  this  it«m  by 
tbe  master,  especially  when  be  has  not  found 
that  tbe  repairs  materially  enhanced  tbe 
value  of  the  premises  or  were  necessary. 
The  facts  found  show  that  at  this  time  the 
property  owned  by  the  Intestate  was  mare 
In  value  than  required  to  pay  all  the  debts 
proved  against  the  estate,  llieae  facts  leave 
no  ground  for  the  contention  of  tbe  orator 
that  the  balance  of  this  item  which  remainod 
unpaid  by  the  hoard  furnished  the  iutestatc 
ana  bis  wife  should  enter  into  the  accounting 
in  connection  with  the  subsequent  items. 
Tbe  law  does  not  Imply  a  promise  to  pay 
for  repairs  made  as  these  Were,  without  ex- 
pectation of  payment,  and  wiUiout  it  being 
found  that  tbey  were  of  a  substantial  beneflt 
to  tbe  property. 

8.  In  the  spring  of  1879  the  defendant  wife 

Jurcbased  a  farm ;  and  tbe  intestate  paid 
1,000  towards  It,  with  tbe  expectation  that 
he  and  bis  wife  should  live  with  and  be 
cared  for  by  the  defendants.  From  that  time 
to  ihe  time  of  tbe  death  of  tho  intestate  and 
bis  wife  they  did  live  with  and  were  cared 
for  by  the  defendants.  At  different  time* 
between  the  spring  of  1879  and  November, 
1884.  but  at  what  times  or  in  what  sums  is 
not  found,  the  intestate  furnished  tbe  defend- 
ant wife  $200,  which  was  invested  in  personal 
property,  for  her  beneflt,  to  be  used  on  the 
farm.  The  master  has  not  found  that  any 
part  of  the  $200  was  furnished  subsequently 
to  tbe  arrancement  made  In  March,  1884.  He 
treats  the  $200  in  the  same  way  he  does  the 
$1,000,  and  has  found  no  fact  to  show  that 
It  should  be  treated  otherwise,  except  that 
he  says  that  no  evidence  relating  to  Interest 
upon  any  Item  was  Introduced ;  and  that,  aa 
tbe  particular  times  and  amounts  at  snd  in 
which  this  Item  was  furnished  are  not  shown, 
he  allows  It  as  of  November  4,  1884.  From 
the  manner  in  whii^  the  master  baa  treated 
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Uie  $200,  and  from  the  facts  be  haa  found  In 
regxrd  to  It,  we  do  not  tljiak  there  Is  mj 
]uat  ground  for  the  contention  of  the  orator 
that  Uils  sum  should  t>e  treated  as  furnished 
after  the  arransemeiit  of  March,  1884.  If  the 
maaUr  had  so  regarded  it  be  would  not  have 
treated  it  in  connection  with  and  In  the  same 
way  he  has  treated  the  $1,000.  Further  than 
that,  the  iat«Btate  and  his  wife  expected  to 
live  with  and  be  cared  for  by  the  defendants. 
"All  the  transactions  between  the  parties 
■eem  indefinite  and  without  design.  It  was 
one  of  those  frei^nent,  unfortunate,  and  in- 
definite transactions  which  occur  among 
relatives."  He  finds  that  at  a  fair  price  for 
boarding  the  intestate  and  bis  wife,  in  March, 
1884,  thta  $1,200  had  been  more  than  over- 
paid ;  and  the  husband  told  the  Intestate  that 
the  money  was  all  exhausted,  and  the  intes- 
tate soon  after  entered  into  a  further  arrange- 
ment in  regard  to  the  future  support  of 
himself  and  wife.  After  the  death  of  the 
Inteatate  and  his  wife,  and  after  the  mouths 
of  the  defendants  have  become  closed  bj  the 
Statute,  it  would  be  hazardous  for  the  master 
or  court  to  attempt  to  treat  the  matter  of  the 
$1,200  and  board' differently  from  what  the 
parties  then  treated  it.  or  the  board  as  a  full 
equivalent  for  the  money  furnished. 
think  they  should  be  so  considered. 

In  March,  1884,  the  intestate  advanced  to 
the  defendant  wife  $BO0  more  by  way  of  the 
Hopklnson  note,  which  was  used  to  make  a 
further  payment  towards  her  farm,  and  took 
a  bond  from  the  defendants  for  the  support 
of  himself  and  wife  during  their  natural 
lives.  During  the  period  covering  all  these 
transactions  the  defendant  husband  was  In- 
solvent. The  defendants  fully  performed  the 
condition  ot  the  tiond,  and,  aa  found  by  the 
master,  at  an  expense  of  more  than  the  $000 
received  therefor.  The  debts  proved  against 
the  estate  and  represented  by  tue  orator  were 
all  contracted  by  the  inteatate  before  tbe 
transactions  of  1870.  By  that  traosactton. 
and  the  transaction  of  1884,  the  intestate 
disposed  of  substantlaltv  all  hla  propertv  for 
the  support  of  himself  and  wife,  without 


disposition  of  the  property  was  in  law  fraud- 
Dlent,  as  regards  these  creditors,  although 

Jood  between  the  parties,  and  although  the 
efendants'  agreement  to  support  the  Intestate 
and  his  wife  was.  as  between  the  parties. 
an  ample  and  valid  consideration  for  the 
money  advanced.  This  contention  is  fully 
supported  by  the  authorities  cited.  OraTit 
T.  &ieklet.  15  Vt.  232  ;  Jonei  v.  Bpear,  21  Vt. 
436;  Worlhinfflan  v.  Jonei.  28  Vt.  640; 
ChureJi  V.  Chopin.  8S  Tt.  228.  The  other 
case  cited  {AfcLaae  v.  Johtuim,  48  Vt.  48}  Is 
one  of  fraud  in  fact,  and  not  in  law,  and  not 
applicable.  The  other  cases  proceed  unon 
the  groimd  that  It  is  the  legal  duty  oi  a 
debtor  to  pay  his  debts  rather  than  provide 
for  the  future  support  of  himself  and  family, 
and  that  existing  creditors  may  avail  them- 
selves of  property  conveyed  for  future  sup- 
port for  the  payment  of  their  debts.  The 
creditor  can  avoid  such  conveyances  only 
because  the  debtor  has  no  other  property  out 
at  irblch  payment  can  Iw  enforced.  In  none 
ISL-R.  A., 


of  these  owes,  ana  in  no  case  to  which  out 
attention  has  been  called,  has  It  been  heli£ 
that  the  creditor  could  wait  until  the  support 
had  been  furnished,  and  the  contract  fully 
executed  by  lioth  parties,  and  then  recover 
enough  of  the  value  of  tiie  property  conveyed 
for  the  support  to  pay  his  debt.  In  all  tiis- 
cases  cited  the  identical  property  conveyed 
in  consideration  of  future  support,  or  soma- 
of  it,  was  taken  and  appropriated  by  tho 
creditor,  except  the  case  in  15  Vt.  ;  and  in 
that  case  It  is  said :  "Perhaps  the  Judgment 
of  the  county  court  would  nave  been  more- 
technically  correct  if  It  had  adjudged  them 
trustees  for  the  specific  articles  of  pereonal 

Sroperty  which  they  had  received  of^the  de- 
indaot.  Instead  of  adjudging  them  trustees 
generally,"  plainly  Indicating  the  course  of 
proceeding  which  was  followed  in  the  other 
cases.  This  is  a  case  in  equity,  in  which, 
the  orator  must  do,  as  well  as  receive,  equity. 
The  master  has  not  found  that  these  traosac- 
tiooB  between  the  intestate  and  these  defend- 
ants were  tainted  with  fraud  in  fact,  nor 
does  the  bill  charge  fraud  in  fact.  If' 
now.  after  the  defenaants  have  fully  sup- 
ported the  intestate  and  his  wife,  at  an  ex- 
pense greater  thanjbe  monev  received.  th»- 
orator  can  compel  a  return  of  the  mouey  re- 
ceived sufficient  to  pay  the  creditors  repre- 
sented  by  the  orator,  these  defendants  are  left- 
with  a  debt  of  an  equal  amount,  also  prov- 
able against  the  estate  represented  by  tho- 
orator.  Why  should  the  creditors  represented' 
by  Uie  orator  receive  payment  more  than  tho- 
defendants!  Thedefendantshave  been  guilty 
of  no  wrong  in  supporting  their  father  ano- 
mother.  nor  was  it  any  more  of  a  wronit  for 
them  to  receive  payment  for  such  support. 
than  for  the  creditors  represented  by  the  ora- 
tor to  receive  payment  for  their  debts.  These- 
credltors  did  not  know  of  the  existence  of  iho- 
property  received  by  the  defendants  for  tho 
support,  and  did  nothing  on  the  strength  of 
its  existence.  On  the  othei  hand,  the  defend- 
ants knew  of  it,  and  furnished  the  support- 
for  it.  If  they  bad  furnished  the  support  be- 
fore receiving  payment  therefor,  snd  then  re- 
ceived the  same  property  which  they  did  re- 
ceive, no  one  would  claim  that  the  orator 
could  recover  the  property  back,  to  pay  tho- 
creditors  represented  by  him.  If  the  credi- 
tors represented  by  the  orator  had  intervened- 
before  the  defendants  had  furnished  the  sup- 
port, they  would  have  had  the  better  right 
to  the  property,  and  the  defendants  have  sus- 
tained no  damage.  Their  Intervention  would 
have  relieved  the  defendants  from  this  con- 
tract to  furnish  further  support.  The  con- 
sideration for  this  contract  further  to  support 
would  have  been  tAken  sway.  The  defend- 
ants, until  they  had  fumlsbed  the  full  sup- 
port, were  like  a  purchaser  bona  fide  in  every 
respect,  except  he  had  not  fully  paid  the  con- 
tract price  of  the  property  purcnased,  Wher» 
be  must  be  a  bona  fide  purchaser  for  value, 
to  be  protected  In  his  purchase,  if  otherwise- 
a  bona  fide  puri^sser,  he  is  protected  only 
to  the  extent  he  has  paid  value.  But  al- 
though be  does  not  pay  full  value  at  th*- 
time  of  the  purchase,  if  such  payment  Is- 
made  in  full  before  he  is  msde  aware  of  th» 
infirmity  of  bis  purchase,  he  is  fully  pro- 
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tooted.  We  think  till*  principle  applicable 
between  the  orator  and  tbeie  aefendBnts,  es- 
pecially the  wife,  on  tbe  fftcts  of  this  caae. 
GoDTeTancea  o(  property  to  Becure  future 
Buppoft,  until  the  iupport  is  furnished,  have 


Blderatlon  Ib  not  paid  at  the  time  the  convej- 
ance  ia  made.  It  is  well  settled  that  aupine- 
ness  of  a  creditor  to  attack  and  have  such 
coDvevances  set  BHlde  may  defeat  bta  rlKht. 
Eigiaiergerf.  EibUr.  1  Hin,  Bq.  118,  36  Am. 
Dec.  162.  Snch  conveyances  may  be  vali- 
dated by  «  vottfaeto  acta.  FerpiOn*  t.  Bttrry, 
12  Johns.  686.  7  Am.  Dec.  Sie. 
WbUe  tbeae  caaee  are  not  aoalogont  In 


their  facta  to  the  facia  in  tite  case  at  bar,  wB 
tbiok  this  case  ta  controlled  by  the  sama 
equitable  principles.  When  this  suit  was 
brought,  in  princlpte  the  defendants  stood 
related  to  the  money  received  for  the  support 
of  the  Intestate  and  wife  In  equity,  ]uBt  as 
they  would  If  they  bad  flrst  funiiBhed  the 
snpport,  and  then  received  the  monev  In  pay- 
ment therefor.  The  intestate  then  miftht  well 
prefer  them,  in  making  payment  of  his  debts, 
to  the  creditors  represented  by  the  orator. 
We  notice  nothing  in  tbe  testimony  excepted 
to  that  was  Inadmissible  in  eubatnnoe. 

i%e  decree  ef  the  Oaurt  e^  ChanaiTj/ it  reteried, 
and  the  cause  remanded,  with  a  mandate  to 
dismiss  the  bill,  with  costs  to  the  defendants. 


CONTIECTICTJT  SUPREME  COITRT  OJ"  ERROBB. 


Charles  H.  DILLABT 
Betsey  A.  WILCOZ,  Appt. 


A  twIhU  proBilae  hj  tha  MlBilnl*tni>toT 
of  «a  eatkta  lioldbig  a  mortsace  aipdutt  > 
third  person  to  pa;  taxes  aaaeBed  aaainat  tbe 
mortgasor  If  the  eolleetor  win  not  lavr  on  tlie 
mottsafied  property,  upon  which  he  has  no  Hen, 


is,ueL) 

APPEAL  by  defendant  from  a  ^drment  of 
the  Court  of  Common  Pleas  for  New  Lon- 
don County  In  favor  of  plai^iS  in  an  action 
brought  to  recover  ceirain  taxes  which  It  was 
alleged  defendant  had   agreed   to  pay,    £*- 

The  facta  are  stated  in  the  opinion. 

Mr,  B,  IiDe»a  for  appellant. 

Matn.  i.  B»lB«r  and  W.  A.  Briscoe, 

for  appellee: 

The  promise  of  the  defendant  was  an  orig- 
iniil  undertaking  and  therefore  not  within  the 
Statute  of  Frauds.  While  It  is  true  that  the 
taxes  in  question  were  not  a  specific  lien  upon 
the  personal  property,  neveitheleas  the  plalotiS 
had  a  right  to  levy  upon  the  equitv  of  redemp- 
tion in  said  propertv  and  to  seifit  for  the  taxes. 
In  conslderalion  of  his  promise  to  relinquish 
such  right,  the  defendant  undertook  to  pay 
the  taxea  when  the  property  should  have  been 
■old  under  foreclosnre. 

See  Browne.  Btst.  Fr.  g  904;  Burr  v.  TfO- 
eoa,  18  Allen,  a/is. 

Forbearance  at  the  request  of  the  defendant, 
or  any  act  done  at  defendant's  request  and  for 
her  convenienee  or  to  the  inconvenience  of 
tbe  plaintitt,  is  a  auffldent  consideration  for 
the  promise. 

BvTV  T.  Wikoa,  npra,  \ 

SeTmonr,  J.,  delivered  the  opinion  of  the 
The  plaintiff  In  this  case  was  collector  of 

Kon.— statute  of  Freuiia;  prqmtoa  to  answer  tor 
debt  or  default  ot  another.  See  note  to  Tlgbe  v, 
MonlsoD  lS.iJiL.n.A.W.  I 

IS  L.  R.  A. 


lazes  for  the  town,  citj,  and  oenlral  school- 
district  of  Norwich,  BQd  had  in  his  hands  war* 
rants  for  the  collection  of  taxes  assemed  in 
favor  of  each  of  Ihem  upon  property  of  one  Qor> 
don  Wilcox.  Tbe  defendant  and  her  mother 
were  the  admluiatniors  of  the  estate  of  WO- 
liam  Wilcox,  deceased,  and,  as  such,  held  a 
mortgage  on  certain  personal  properly  of  Gor- 
don Wilcox,  conaistlnK  of  printing  presBes  and 
niaterial  in  the  possession  of  and  used  by  blin 
In  Norwich.  The  plaintiff  was  unable  to  pro- 
cure payment  of  the  taxes  from  Gordon  Wil- 
cox, and  applied  to  tbe  defendant  for  the  per- 
ment  Ihereca,  and  threatened  to  levy  upon  said 
mortgHsed  property  unless  they  were  paid, 
Tbe  daendsnt  promised  the  plaintiff  that  it 
be  would  forbear  to  levy  upon  the  property 
she  would  pay  tbe  taxes  as  soon  as  the  property 
should  tic  sold  under  tbe  Judgment  of  foreclos- 
ure which  abe  and  ber  mother,  as  administra- 
tor aroreBaid,had  obtained  upon  tbe  nortgaire. 
The  plaintiff,  in  consideration  of  thia  promise 
of  the  defendant,  promised  to  forbear,  and  did 
forbear,  to  levy  upon  tbe  property,  and  tho 
same  was  sold  under  the  judgment  of  fore- 
closure, and  was  bid  In  for  the  defendant.  The 
defendant,  after  the  sale,  refused  lo  pay  the 
amount  of  the  taxes  to  tbe  plaintiff,  and  they 
have  not  been  paid.  The  suit.  It  will  be  oD- 
served,  is  against  Mrs.  Wilcox  personally.  No 
pleadings  subsequent  to  the  complaint  appear 
to  have  been  filed,  but  the  flnding  afaowa  that 
the  defendant  denied  that  abe  made  the  prom- 
ise upon  which  the  action  was  broughL  She 
also  claimed  that  the  promise  declard  on  was 
within  the  Statute  of  Frauds,  and,  not  being 
In  writing,  no  recovery  could  be  had  upon  Itj 
and,  further,  that  there  was  no  consideration 
for  the  promise,  and  ssked  the  court  so  to  rule; 
but  the  court  refused  so  to  do,  and  rendered 

Judgment  for  the  plaintiff,  from  which  the  de- ' 
endant  appeala.  Was  the  promise,  which  the 
court  finds  was  made,  within  the  Statute  of 
Frauds?  The  Statute  provides  that  "no  dvlJ 
action  shall  be  maintained  upon  any  agreement 
whereby  to  charge  any  executor  or  adminis- 
trator upon  a  special  promise  to  answer  dam- 
ages out  of  bis  own  estate,  or  against  any  per- 
son upon  any  special  promise  to  answer  for 
the  debt,  default,  or  nitscarmge  of  another, 
.  .  .  unless  snch  agreement,  or  some  memo- 
randum tbeteof,  be  made  in  writing,  and  signed 


ComtEcncDT  Bdtbxu  Codir  or  Bkboki. 


tf  tbo  ptitf  fa>  be  duwed  therewith 
•geoL"    a«a  Stat,  %  I8M. 

The  flnt  dttuae  bat  lefcronce  to  promlaM  b^ 
an  ezeoutoc  or  BdmlBiMntiw  lo  answer  oai  of 
hU  own  eaUte  for  ■  claim  sgaiOBt  biadece 
deot,— lome  liahility  restiog  upon  the  execu- 
tor or  admhitslraior  slrfctlv  In  bU  repreMota- 
tlve  character,  and  wbich.  but  (or  the  proiQiae, 
he  would  have  been  liable  to  diacharge  only  lo 
due  course  of  the  adtciDlstration  of  uie  estata. 
To  cboDKe  tbe  expreoelon,  thi*  clause  of  the 
Statute  coTera  a  apecUI  promlae  made  by  tbe 
executor  or  admlujstrator  lo  paj,  out  of  hla 
own  estate,  what  (bela^  the  legal  representa- 
tlTeof  the par^orig^DtUl;  liable) he  1« alteadr. 
In  that  repieaentatiTe  oapadty,  under  a  liafaU- 
itr  lo  pay,  to  the  extent  of  tbe  property  which 
bas  come  into  bis  banda.  "The  panicular  ob- 
ject of  this  proYisioD,"  save  a  recent  writer 
upon  the  Statute,  "waa  evidently  to  guard  ex- 
ecQtois  and  adminlacrators  againat  being  held 
to  a  pergonal  liability  to  pay  debts,  legacua,  or 
diatributlve  sharec  in  conaequenoe  ofa  willful 
■or  mlslalcen  permaion  of  expteaalona  of  an- 
■couragement  which  they  may  bare  uied  In 
•couveraatiou  wHb  claimant^,  and  wUcb  were 
'■ot  Justified  by  tbe  ultimate  molt  of  adminla- 
'tratlon  of  the  asseta  In  their  hands."  Throop, 
Verb.  AgT.  p.  87.  However  that  may  be,  the 
'Vuggeation  illuabatesthe  nature  of  tbe  promlae 
fcferred  toln  thlasactlan.  Tbe  promise  prored, 
in  tbe  case  before  oi,  was  to  answer  for  tbe 
■debt  or  default  of  Oordon  Wtlcoi,  a  third 

Cy,  and  is  a  promiae  to  which  that  clause 
DO  reference.  The  suggestion  that  tbe  de- 
fendant, U  compelled  lo  pay  the  Judgment,  can 
repay  herself  oat  of  the  asaeU  of  tbe  estate, 
does  not  tend  to  bring  the  promise  within  the 
clause.  Moat  of  the  petaoual  obligations  of 
an  executor  contracted  lo  tbe  course  of  bis  ad- 
ministration, saya  the  court  In  OAamien  v. 
Sobbini,  2S  Conn.  EDO,  are  proper  charge* 
against  the  Mate  In  tbe  final  settlement  of  nis 
account,  but  they  are  none  the  teas  hli  prlTste 
debts,  for  which  he  is  alone  liable  in  bis  pri- 
Tate    capacity.     In    Pratt   ».  fftanphrtg. 


of  which  the  detendanla  ware  admiuistratora, 
—an  entirely  different  case  (lom  tbeone  at  bar. 
Tbeaecoml  clanae  of  the  Statute  relate*  to 
the  special  iffomlae  of  any  person  to  answer 
for  tbe  debt,  default,  or  mu«uTiage  of  anolh- 
cr.  An  Immenae  amount  of  litigation  baa 
arisen  orer  Us  construction.  It  is  impossible 
to  reconcile  the  dedslons  which  have  been 
made  underlL  Almost  any  tbeoiy  of  Its  scope 
and  meaning  can  find  aome  case  to  support  it. 
Tbe  most  careful  text-writers  hare  acknowl- 
edged their  inability  to  find  anything  like  uni- 
form rules  of  coDStniclIou  In  the  conflicting 
decisions  which  hare  been  rendered.  It  bas 
even  been  stated  tbat  the  law  upon  it  is  in  a 
state  of  hopeleaa  confusion.  It  is  all  the  more 
■atiafactoiT.  therefore,  that  our  own  court 
leems,  ao  lar  at  leaat  aa  tbe  points  involved  In 
this  case  are  couccrned,  to  have  found  and 
adopted  a  rule  wbich  has  proved  aatistactory, 
— a  rule  which,  we  think,  snbstautlailv  settles 
the  question  befon  us.  The  promisor,  to 
briellv  restnte  tbe  facts,  was  one  of  the  adiuio' 
isrtrators  of  William  Wilcox's  estate,— a  fsct, 
aa  we  have  seen,  of  oo  dgnlficaoce,  unless  to 
U  L.R.  A. 


show  a  motive  (or  ber  pmrnne,  fbondad  oa  « 
fancied  ad  vantage  to  the  estate  <rf  bar  deoedcM. 
*"'  the  coUector  ot  taxea,  Uncat- 


Midi  mctftgaget  The  party  for  whose  d 
default  tbe  pBomlae  to  asawer  was  laailri  was  a 
dellnqtMBt  tax-payer,  who,  after  tbe  prtMoilse; 
continued  liahta  for  tbe  tanea  ontil  paid.  Tbe 
anlt.  then,  ts  by  a  tax-collector  a^Inst  a  de- 
fenaant,  who,  In  oonalderadoa  of  tbe  pMntiirB 
forbearance  to  lavy  for  a  Ibinl  peiwKfB  tax  on 
personal  property  ob  which  an  ealate  of  which 
sbe  waa  oue  of  tbe  admlBlatnMm  had  m  mort- 
gage, promised  to  pay  t«xea  due  to  Noiwldi 
town  and  dly  and  a  •cl>oo^dlMtict  of  tbe  tows 


held  that  "where  a  person,  not  before 
liable,  agreea  to  pay  tte  debt  of  a  third  peraoL 
and,  asapart  oftheatrangaDent,  the  origlM 
debtor  la  alaobafged  fvotnhia  Indebtedness,  the 
agreement  la  not  witfata  tiie  Statute  irf  Frauds. 


lerwla^lf  the  orfgtnal  debtor  cooUnoss 
liable."  We  shall  quott  somewhat  er^-  -■— '- 
from  that  case,  aa  ue  rak  therein  e 
has  subsequently  been  arolled  In  Fratfi  App., 
il  Conn.  191,  and  ia  Qridleg  t.  aumntr.  « 
Coim.  16,  and  la,  as  already  aogRested,  oed- 
sive  of  tbe  case  now  before  vk  Judffa  Butler 
writea  tbe  opinion,  and  after  oootraatlair  the 
facta  then  before  the  court  with  those  in  Cfawp 

.   Laieton,  81  Conn.  »S,   be  says  (p.  Ufl); 

Here  the  contract  was  tripartite,  between  Iba 
debtor,  a  creditor,  and  a  third  peiaoo;  and  It 
■led  tbe  discharge  ot  the  original  debt- 


oraiga- 


I  parti 
lion  and  Indebtedness  Is  »ot  wltbln  tbe  BUlute 
of  Frauds.  In  Turnm-  v.  BviMt,  9  Day,  437, 
tbe  dlstlngulsbed  counsel  tor  the  defendant  in 
error  deduced,  from  the  caSM  whidi  bad  then 
occurred  under  this  branch  of  tbe  Statute,  tbe 
following  definition  of  Uie  promlae  intended 
by  it,  to  wit,  'an  undertaking  by  a  peraon  not 
befme  liable,  for  the  purpose  ot  aecnring  or 
performing  the  same  duty  for  which  the  par^ 
for  whom  the  undertaking  is  made  Is,  at  the 
nme  time,  liable;'  and  It  was  adopted  by  the 
court.  With  a  single  modification,  Ibat  de- 
finition furnishes  as  perfect  a  test  as  bas  ever 
be«D,  or,  we  think,  can  be  devised,  .  .  .  The 
foregoing  definition  may  be  modified,  therefore, 
BO  as  to  read;  'An  undertaking  by  a  person 
not  before  liable,  for  the  purpose  of  securing 
or  performing  the  same  duty  (or  which  the 
party  (or  whom  tbe  undertaking  is  made  con- 
.. —  ,._L...    .__,_j^g  y^jj  ,^j  ,Q  ^^^  ,jjg, 

that  the  objection  of  the 
defendant  ought  not  to  prevail.  It  was  tha 
purpose  and  effect  ot  the  tripartite  contract  in 
queaiion  to  discharge  the  original  debtors  la 
consideration  of  tbor  giving  up  their  property 
to  the  defendant,  as  well  as  to  onerate  tbe  de- 
fendant In  consideration  of  that  discharge. 
...  As  the  original  debtors  did  not  continue 
liable,  an  essentlid  element  of  the  test  waa 
wanting,  and  the  contract  was  not  within  the 
Sutote." 

In  tbe  case  now  before  us  all  tbeessentlaleW 
menla  of  tbe  teat  are  present,  and  bring  tb* 
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prombe  wHUn  tbt  Stotote.  The  caie  of  Paeh- 
tr  T.  BmitM  doe*  not  diacoM  tbe  qoeationfl 
whicb  micbl  arlae  in  Hiat  claw'of  cum,  wben 
Ibe  defeiMBDt,  fnr  bis  own  use  and  advantage, 
proouiM  from  Ote  ^i^iitiS  Ibe  mirenda,  re- 
leaae,  or  waiver  of  a  tien  or  aecud^  wbteb 
tbe  latter  bolda  for  a  debt  dw  blm,  upon  the 
praalae  lo  pay  tbe  debt  In  bikIl  caeea  it  haa 
been  beld.  In  ■  larce  ntmber  of  caaes.  Uuu  tbs 
promise  ia  not  witbin  Ibe  Statute,  ttioagb  the 
original  detdle  not  diacbaiged,  on  the  ground 
that  the  tranMClion  amonutt  to  a  purchase 
from  tbe  creditM  of  micb  lien  or  Kciuiir  (or  a 
price  whkh  la  the  amount  of  theMigiaaT  debt, 
aad  that  the  tebBqulihment  of  tbe  lien  or  te- 
coritj  bae  innred  to  tbe  defendanf ■  benefit 
Id  the  leadloK  case  of  V^Omm  t.  Adamt,  87  Vl. 
801,  it  Is  belo  that  "avniwl  promiie  to  m;  tbe 
debt  of  another,  where  the  original  debt  Uill 
aiibtlitfl,  is  never  legally  bindioc.  except  where 
the  pramlsar  baa  rwdved  tbe  funds  or  proper- 
ly of  tbe  debtor  for  (be  pnrpoM  of  being  m 
applied,  so  that  an  obllgatfoo  or  duty  reMa 
upon  blm,  as  between  bimaelf  and  tbe  debtor, 
to  make  such  payment,  whereby  his  promise, 
though  in  form  to  pay  the  debt  of  another,  is 
in  fact  a  promlM  to  petf<»m  an  obligation  or 
du^  of  bieowD."  Poland,  Oh.  J.,  who  writes 
tbe  opinion,  says  (p.  8B7)  that  the  caaes  which 
decide  that  where  a  creditor  bolds  a  security 
and  surrenders  it  to  a  third  person,  for  bis  ben- 
efit, upon  his  promise  to  be  answerable  forUie 
debt,  Btand  really  upon  the  same  substantia] 
principle. 

It  is  stated  In  tbe  text  of  the  American  and 
English  Bnoyclopedia  of  Law,  in  lam,  that,  in 
a  laive  and  increasing  numtier  of  the  States  of 
'  the  Union,  tbe  promise,  nltboagh  made  upon 
''  new  conddeislion  of  benefit  to  the  promisor, 
I*  held  to  be  collateral,  whatever  the  intent  of 
the  parties,  if  tbe  original  liability  remains; 
and  a  very  Urge  number  of  anthorities  are 
4dted  In  support  of  the  proposition.  It  is  to  be 
noticed,  as  lllnstralinit  the  difference  in  con- 
struction already  alluded  to,  that,  in  a  recent 
case  in  New  York  (While  t,  Mntovl.  106  N. 
T.  Ssa,  10  Cent.  Rep.  704)  it  Is  stated,  thongh 
under  a  ««>?iMa,  that  a  promise  lo  pay  a  debt  of 
another,  antecedently  contracted,  where  the 
primary  debt  still  subsists,  is  original,  and  so 
valid,  witbin  the  btatulet  of  Frauds,  although 
not  in  writing,  when  it  is  founded  oa  a  new 
consideration  moving  to  the  promisor,  and 
beoetlcfal  to  him,  and  when  by  the  promise  he 


Curionslv  enough,  this  intimation  of  an 
opinion — for  it  amotints  to  nothing  more,  as 
reported — is  made  In  a  case  where  thedefend- 
ant  was  a  creditor  of  a  firm,  and  was  secured 
by  a  chattel  mortgage.  The  plalntiS  was  the 
holder  of  two  notes  of  tbe  Iutd,  which  were 
nearly  matured.  Tbe  defendant  disclosed  the 
fact  Uiat  be  held  the  mortgage,  and  promised 
to  pay  the  notes  if  tbe  plajotifl  would  forbear 
for  a  dme.  It  was  held  that  tbe  promise  was 
witbin  tbe  Statute.  The  court  says:  "The 
Dlalntiff  contends  that  tbe  defendant  had  a 
otrect  personal  interest  In  procuring  a  for- 
bearance to  sue  tbe  firm,  which  he  eipUlna  in 
Us  brief  by  saying  that  If  the  plaintiff  preawd 
the  coUectlon  of  bis  notes,  and  did  not  wait  till 
the  then  next  stmuoer,  the  defendant  would 
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lose  his  money,  whldi  bad  been  kwned  t* 
tbeflnn.'  Bntldo  not  discaver  a  alngteflMt 
in  the  casewhich tends  to  anysucheonolurioD, 
.  .  .  It  was  a  fear  witbont  a  foimdatlon;  \ 
■lata  of  mind,  and  itot  a  reault  of  existing  fteta 
seen  In  theit  legal  bearing.  Dolay  on  the  part 
lA  ttw  platntm  ts  not  ibown  to  have  been  tA 
the  diiiiteit  ooDseqaence  to  ibe  InteEeslof  tba 
defewumt.''  No  more  do  we  see  in  tbe  cn« 
before  us  a  ringle  fact  whicb  shows  that  a  levy 
by  the  collector,  subject,  as  it  must  have  been, 
to  the  mortgage,  oonld  have  injured  tbe  de- 
fendant or  the  estate  she  represented.  If  she 
thought  so,  "It  was  a  state  of  mind,  and  not  a 
resnlt  of  existing  facts  seen  In  tbeir  legal  bear 
Ing:"  and  the  decision  of  the  esse  from  which 
we  are  quoting  seems  to  nnmUtahably  favor 
her  defense,  though  the  fieturn  seem  sidverse. 
It  is  said  In  Browne  on  the  Statute  of  Frauds, 

L214«,  that  "the  mere  pas^g  of  a  new  and 
denendent  consideration  between  the  plain- 
Ufl  and  defaadant  does  not  Uke  the  case  outc< 
the  operation  of  the  Statute;  and,  so  far  aa  Mas 
of  the  deddons  depend  upon  the  contrary,  thay 
eaonot  be  r^»rded  as  law.  Every  contract 
of  guaranty  require*  a  consideration  movfaig 
from  the  party  to  whom  the  guarannfa  givra. 
Tbeie  can  lie  no  sensible  dlstiDCUsn  mado 
between  'new  and  independenf  eoiHideraliena 
and  anv  other  consideralioni;  and  the  genemi 
proposition  that  *a  new  and  independent  con- 
siderallon,  moving  between  tbe  partiea  to  tho 
contract  of  goaraniy,'  tabes  It  out  of  the  Stat- 
ute, simply  nullifies  the  Statute.  The  distine 
tloD  Is  between  a  merely  valid  consideration  for 
tbe  defendant's  promise  of  guaranty,  and  that 
transfer  of  value  which  creates  an  original  ob- 
ligation on  tbe  part  of  tbe  defendant,  the  meas- 
ure of  which  Is.  by  the  agreement  of  the  par- 
ties, the  defendant's  payment  of  tbe  third 
party 's  debt."  Itwas  suggested  that  the  pram- 
ue  relied  on  was  an  original  undertaking.  We 
cannot  look  upon  it  aa  such,  within  tbe  proper 
meaning  of  that  word.  It  Is  a  new  promise  to 
pay  the  already  existing  debt  of  a  third  perW. 
The  court  says  in  ilai&n  v.  QHUtt.  31  N.  T. 
413;  "The  words  'original'  and  'collateral' 
are  not  in  the  Statute  of  Frauds,  tjut  they  werv 
used  at  an  early  day, — ibe  one,  to  mark  the  ob- 
ligation of  a  principal  debtor;  the  other,  tbat 
of  tbe  person  who  undertook  to  answer  for 
such  debt.  This  was,  no  doubt,  an  accuiat* 
use  of  language;  but  It  has  sometimes  hap- 
pened tbat,  by  loelng  sight  of  the  exact  idea* 
represented  by  these  terms,  tbe  word  'ortginaf 
has  been  used  to  characterize  any  new  promlM 
to  pay  an  antecedent  debt  of  another  person. 
Such  promises  have  been  called  'original'  b^ 
cause  they  are  new;  and  then,  as  original  un- 
dertakings are  agreed  not  to  be  within  the  Stat- 
ute of  Frauds,  ao  these  new  promises,  it  is  often 
argued,  are  not  within  It  If  the  terms  of  the 
Statute  were  adhered  to,  or  a  more  discriminat- 
ing use  were  made  of  words  not  contained  i« 
it,  there  would  be  no  danger  of  falling  into  er- 
rors of  tbifi  description." 

Where  the  perfon  undertaking  to  pay  tlie 
debt  of  another  receives  property  or  funds  of 
the  debtor  for  tbe  purpose,  hia  promise  is  in  no 
proper  sense  an  undertaking  to  answer  for  the 
debt  of  another,  but  an  undertaking  to  apply 
tbe  prtqterty  or  (nnda  to  «och  payment  'Tba 
undertaking  becomea  then  as  Independent  ow^ 


CoKXBOTiouT  Scp&Bia  CottttT  or  BaBOss. 


twd  ttie  oentfamlug  obligation  ctf  the  debtor  bo- 
eom»  in  a  eenw  coll&teial  to  It.  Wbeiiev«r 
tb«  new  promise  ii  merely  oollateral  to  Uie  orig- 
inal <I«bt,  It  most  be  in  writing,  whatever  the 
oontlderation,  and  It  lemalne  collateral  ao  long 
■a  the  original  debt  still  subsists  as  the  prind- 
[Htl  debt.  The  dedtioD  tt  which  we  bare  ar- 
rived maKes  utj  discussion  of  the  other  qoe*- 
tfone  presoiied  on  tbe  record  superfluous. 

Titer*  i»  mrar  in  ^u^tdgmeut  apptaitd  ftom, 
•nd  ttUne&ntd. 

The  other  Jadgea  concur. 


George  BROWN 

e. 

George  THBOOF,  Appt 


A pAroI  ■^iiniiimiil  mMrds In Mkreh  ]. 
HlMlti|>  on*  irtw  wws  to  t«k«  poe«a« 

iioD  ofalkra  M  tenant  April  1st  next  hqI'" 
a  letM  tor  one  rear,  to  use  tbe  loe  bi  an  io»-hot 
Ibereoa  without  dnrge,  a  he  would  refill  tt  so 
to  Inve  It  flOed  wtien  he  snirendaed  posMash 
',  kDoCToMw  not  to  bepertonned  wttUna;i 


T.inu 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  fat  Litchfield 
CouotT  denylDe  his  right  to  charge  plaintiff 
with  tlie  coat  of  filling  an  Ice-house  on  defend- 
ant'ilaud  with  ice  which  plsintlfT  used  while  In 
possession  of  such  land  as  tenant.  Affirmtd. 
,  The  fads  are  stated  In  the  oploion. 

Mr.  B.  E.  B»ll.foi  appellant: 

lit  appears  from  tbe  nature  of  the  agreement 
that  the  parties  understood  at  the  time  it  was 
made  that  Us  full  performance,  the  "leaving  tbe 
lo»bou8e  full  when  be  went  awav,"  b;  the 
plaintiff,  was  not  to  be  performed  m  one  year 
irom  that  time. 

This  is  within  the  Statute  of  Fnnds. 

Qen.  Blat.  %  ISM;  I  Bwlft,  Dig.  ■S68i  Rfr- 
rin  T.  Buttert,  20  Me.  119;  Bsttn  t.  We»t- 
haroagh,  19  Pick.  8M;  Wood,  SUt   Pr.  498- 

If  It  appears  to  have  been  the  understanding 
of  the  parties  to  a  contract  that  it  was  not  to  be 


time.  It  la  within  the  Statute  and 
forced. 

Biycfaa  T.  Ommmoiii,  11  Eaat,  14B. 

The  wholeacope  of  the  agreement  showi  that 
the  parties  did  not  contemplate  a  oomplete  per- 
formance within  one  fear  from  tbe  time  tt  was 
made. 

Herrin  v.  Bvttert,  supra. 

That  the  written  con  tract  or  parol  agreement 
Is  defeasible  within  the  ;ear  will  not  take  the 
cue  out  of  the  Statute. 

Wood,  Stat  Fr.  404,  and  cases  dted;  8  Par- 
ions,  Cont.  86,  and  nattg. 

Mr.  H.  B.  GrftTea  for  appellee. 


CH.  J..  ddlTered  the  oplnloB  ot 


County.  Three  reaaons  of  appeal  are  Riven  In 
the  record.  Only  one  is  pursued  In  Uils  court; 
theoUiersmaybedlsregarded.   Theonoargaed 


to  leaving  ice  In  the  tee-house  when  tbe  plain- 
tiff went  away,  made  in  tbe  month  of  March, 
1887."  The  plaintiff  bad  bad  possession  of  and 
carried  on  a  farm  belonging  to  the  defendant 
under  acontract  in  wriUng- 
a  lettiog  a 
1687,10    ■ 

April  1. _  _.  _    _ 

agreed  about  their  accouuts,  and  tbls  suit  was 
tvougbt.  Each  party  filed  a  bill  of  panicnlaia 
cont&)ing  a  great  number  ot  items.  The  de- 
fendant In  bis  bill  had  charged  the  pJainUff, 
under  the  date  of  Februa^  0, 18S7,  the  sum  of 
128.70  "for  getting  Ice.^  It  appeared  that 
when  the  plalotUI  took  poaeession  of  the  farm 
on  the  Isl  dav  of  April,  1887,  tbe  ice-bouse 
thereon  was  fiUed  with  Ice.  This  the  plaintiff 
used  dorlog  his  occupancy  of  the  farm,  and 
refilled  the  loebouse  with  other  Ice;  and  when 
he  left  the  premises  on  the  1st  day  of  April, 
1889,  the  Ice-bouae  was  left  aa  full  of  Ice  as  it 
was  when  he  took  poraession.  The  charge  of 
$28.70  was  for  gelling  the  Ice  that  was  In  the 
lce<house  at  tbe  time  tbe  plalotiff  took  ponsca 
slon  of  the  farm.  Tbe  writien  contract  con- 
tained no  reference  to  the  Ice  then  In  tbe  ice- 
bouse,  nor  to  anv  refilling  of  it  with  Ice.  To 
show  that  tbe  defendant  was  not  entitled  to 
make  said  cbarjre  or  to  recover  mid  sum  of 
money,  the  plaintiff  called  James  E.  Brown  as 
a  witness,  who  testified  that  he  was  present 
upon  the  defendant's  premises  before  toe  eie- 
cudon  of  the  written  contract,  some  time  in  tbe 
month  of  Harcb,  1887,  with  the  plaintiff  and 
defeitdant,  and  beard  them  agree  that,  as  tbe 
defendant  bad  then  filled  the  Ice-house  uptm 
the  premises  in  question,  the  plaintiff  should 
have  the  same  without  charge,  provided  he  re- 
filled the  ice-house,  and  left  as  much  Ice  in  It 
when  he  went  away  as  there  waa  then  in  IL  The 
defendant    objected  to  the  evidence    i 


taken,  and  was  properly  overruled.  There 
was  no  attempt  to  show  an  agreement  not  to  be 
performed  within  a  year.  The  testimony  of 
tbe  witneaa  was  that  (he  plaintiff  was  to  rellll 
tbe  Ice-houae,  and  leaveaa  much  Ice  In  It  when 
he  went  away  as  there  then  was.  Tbe  defend- 
ant, hi  hie  objection  and  in  hia  argumeot, 
quotes  only  the  latter  part,  as  though  the  fact 
of  leaving  the  ice-boose  filled  at  tbe  end  of  the 


Norm— statute  ot  Vrauda; 
perfonneil  wliUn  a  rear.  See  notci  to  Seddon  v. 
Boaenbauni  (Va.)  8  L.  H.  A.  SOI;  Lowmao  v.  Sheets 
HiuDiT'L.  E.  a.  78ii  Wooldildse  V.  8ta  "- 
L.B.  A.1M 

18  L.  B.  A. 

See  also  47  L.  R.  A.  386. 


It,  nor  was  it  tbe  essential  part  of  tbe  agne- 
ment.  Tbe  real  thing  agreed  to  be  doiM  waa 
tbe  refilling  the  ioe-bonse  with  Ice,  to  that  at 
the  end  of  the  term  It  oonld  be  left  filled.   Tbe 


1891. 


Cbowdsb  t.  Suixitui. 


UT 


-fce-bouMCODldaot^left  fuUof  Ic«onthelit 
■^y  of  April  UDleaa  ft  bad  (Men  prevlouslj 
filled.  It  could  not  be  filled  except  duriogtbe 
■Kuon  for  Ice,  tnd  that  was  witblD  a  year.  In 
reapect  to  the  charge  for  ntting  the  lea,  Hr. 
Throop  naa  the  actor.  He  was  the  plaintUI 
«Dd  Hi.  Brown  wia  the  defendant.  Hr.TliJoop 
userl«d  Ibat  mich  a  condition  of  tblnga  ezlaled 


He  Inalitad  Out  Uinv  wa*  a  totally  dlflerent 
•tate  of  facta.  If  the  evidenoa  to  ahow  Mt, 
Tbroop's  coDteDdon  be  admiadble,  then  lb. 
Brown's  eridenoe  must  be  aqnally  admlHible, 
for  they  both  relate  to  the  ume  trtoaactlon. 
It  would  be  Bitrangeoae  of  the  Statute  framed 
to  prevent  frauds  to  hpld  that  It  permits  one 
side  of  an  axreement  to  be  {nvved,  but  foitdds 
the  other  side  to  be  abown. 
TAtn  if  n«  nrwr  fit  fA<  jvdgmant  appealtd 

The  other  Jndjea  concur. 


INDIASA  BUPRBHB  COURT, 


irHHam  H.  OROWDER  it  al.,  Applt., 
TOWN  or  8ULLIVAH  tt  at 


'1.    *  rtrtti  tVii   llm  ■)|,|[iin|.Blii«miiiiiil tn 

beoome  due  on  a  oontraat  br  *  (dtr  for  eleotrto 
Uvhta  to  be  furnlsbed  for  a  larlee  of  rear*  at  a 
•Ntaln  fom  per  Tear  1*  not  iDoarredbr  thecdtr 
attheUnwoI  makiDK  tlieooDttaot.  Tbedetitfor 
Moh  jtmr  la  Inouned  imly  when  It  bai  bees 

:9.   KoUee  invltliv  propoiMtla  tar  »  «ob- 

tr»et  lofumlBlielecUallKlilaiieed  not  be  given 
by  a  munlclpel  corpor&tloa  unleaa  required  bf 
atatuce  where  parment  li  aU  to  be  made  from 
the  corporatlan  treaaurr. 

9.  A  Bare  UeMUWe  ot  the  rl«ht  to  im  nreeta 
does  nol  obtain  a  monopolr  or  an  exemption 
from  nibaeqaentreaaonable  police  regulatloDfl. 

-4>    A  aiKinlll  Ueaaa*  »»  b«  giT*n  for 

the  uaa  of  rireete  br  an  eledbio  llcht  oompanr 

alUiouBh  a  ^neial  ordlnaaoe  h  neoeawrj  to 

make  revulatloDa  as  to  the  mode  of  oalnK  itivata. 

(June  a,  ML) 

APPEAL  br  complainant!  from  a  Jnd^ment 
of  the  Circuit  Court  (or  SullWan  Connty 
"tn  favor  of  defendants  In  an  ac^on  brongbt  to 
.«nJoJn  defendant  from  paying  for  electric  light 
which  had  been  furoiahea  to  the  town.    4f- 

The  case  suffldently  appears  In  the  opinion. 

Me*tr».  Bnmphrn-B  *  Wolfe,  BeftHley- 

-*  WlllljuBH.  and  /,  H.  Kaller  for  appd 

llMtrt.  John  T.  HK^a  and  Buff  A  ^mjm 

'for  appellee*. 

Elli«ti,  J.,  deliTflred  (he  opinion  of  the 

The  object  of  this  suit  is  to  enjoin  theofBcers 
-fif  the  Town  of  BulUvan  from  paring  to  the 
flDlUran  Electric  Lljthl  &  Power  Co.  compen- 
Mtlon  for  fumlihing  the  Town  and  lis  dtizens 
wttb  liffbt.  Tbe  theory  upon  which  the  com- 
plaim  la  constructed  la  that  the  contract  witb 
the  company  and  the  ordinance  upon  which  it 
(■founded,  are  void. 

One  of  Uie  grounds  upon  which  the  Talidtty 
~'  ''      Bsailed  is  that  It  createa  an 


Indebtednets  beyond  the  limits  ^reacrfbed  by 
tbe  Statute.  The  law  is  against  tbe  appellants 
npon  this  point.  Tbey  assume  that  the  contnct 
creates  a  debt  for  tbe  ugregale  of  all  tbe  year- 
ly payments  provided  for  by  the  contract:  and 
If  this  anamptlon  Is  not  valid,  their  position  Is 
untenable.  That  this  assumption  Is  not  valid  la 
dear.  Where  a  municipal  corporation  con- 
tracts for  a  usual  and  neceoaary  thing,  such  as 


indebtedness  for  tbe  t^giegate  sum  ot  all  the 
yearly  Installments;  since  tbe  debt  for  each 
year  does  not  come  Into  existence  nntll  the  com- 
peneailon  for  each  year  has  been  earned.  J( 
may  be  true  that  tbe  contract  creates  an  obliga- 
tion, for  a  breacbof  wbicb  an  action  fordam- 
agea  will  lle;but  It  does  notcreatearijchtofao- 
tion  for  the  unearned  compensation.  Tbe  earn- 
ing of  each  year's  compenratlon  isessenlial  to 
the  existence  of  a  debt  If  municipal  corpora- 
tions cannot  conlivctforalon);  period  of  lime 
for  such  tblngB  aa  light  or  water,  the  result 
would  be  disastrous;  forlt  Is  matter  of  common 
knowledge  that  it  requlree  a  large  outlay  of 
money  to  provide  machlnei^  and  aopUancea 
for  supplying  towns  and  cities  with  Ught  and 
water,  and  that  no  one  will  Incur  the  necesaatr 
expense  for  sucb  machinery  and  appliances  u 
only  short  periods  are  allowed  to  be  provided 
for  by  contract.  The  coarts  cannot  presume 
that  the  Legislature  meant  to  so  cripfde  the 
municipalities  of  tbe  State  as  to  prevent  them 
from  securing  lifj^t  upon  reasonable  terms, 
sod  in  the  onlinary  mode  In  which  such  a 
ihing  sa  electric  light  or  gas  Is  obtained.  But 
It  Is  unnecessary  to  discuss  this  point  at  greater 
leaeth,  for  we  regard  the  law  upon  it  as  set- 
tled by  the  adjudged  cases,  ValpaTaito  v. 
Oardner.  97  Ind.  1,  aod  snthoritles  cited:  New 
Albany  v.  MeOuUough,  127  Ind.  500;  Eatt  St. 
Louit  V.  B<ul  Bt.  LouiM  G.  L.  A  O.  Co.  98  ill. 
415;  Eri^t  App.  91  Pa.  8»8;  Grant  v.  Daven- 
port, 86  Iowa,  S96;  1  Dillon,  Mun.  Corp.  4th 
ed.  g  135. 

The  Statute  confers  upon  municipal  corpo- 
rations authority  to  contract  for  electric  lights, 
and   does  not  require   that  notice  should   be 

'ven  inviting  proposals,  nor  does  It   requlra 

itice  In  any  form.    Elliott,  Supp.  ?,  7M. 

As  the  mode  of  making  contracts  is  commit* 


Norm— For  authorttles  snpporttnx  the  proposi- 1  provisions  relaUns  to  such  awards,  see  note  t» 
4lontl>at  pDbUo  ooatraots  must  tie  awarded  to  the  fanes  Bros,  Hardware  Oo.  T.  Irb  CArkJ  onb^ 
towestbtdderaodsbouldoomplr  withal'  — 

:UL.B.A. 


,Coe>^lc 


coDtraM  may  bs  awarded  without  giying  no- 
tice.   Avrura  r.  Fbx,  78Ind.  1. 

If  Ihe  municipality  were  end  earorlng  tolery 
a  Bpeotfic  asteeemeut  upon  indl^diuls  or  upon 
private  properly,  thea  notice  would  be  required 
upon  general  prliiciplea;  'but  tbere  la  no  cuch 
nitempt  here,  for  (he  entire  compensatioa  U  to 
liepaid  from  the  corporate  tresBury,  There  ia 
•  clear  and  important  difference  between  cases 
wbere  a  debt  ia  created  payable  oat  of  general 
corporate  rerenuea  and  caaea  where  apedal  aa^ 
•eaamenta  are  laid  upon  propeny.  See  anthot- 
Itiea  died  nofa  1,  ElUott,  Roads  A  Streets,  84a 

The  right  of  the  electric  company  to  exerciBe 
corporate  functions  cannot  be  coUaierally  at' 
tacked.  Where  there  ia  a  atatute  authorizing 
the  creatlou  of  a  corporation,  an  attempt  to 
comply  with  the  Statute  and  an  actual  eier- 
ciae  of  corporate  functioiu,  ttie  eilatence  of 
the  corporation  can  only  be  destroyed  by  a 
direct  proceeding.  Paker  v.  N«ff,  78  Ind,  68; 
Williamton  v.  Kokomo  Bldg.  A  L.  F^nd  Aue. 
89  Ind.  889. 

It  la  unquestionably  true  that  a  munlripal 
corporation  cannot  grant  to  a  private  corpora- 
tion the  excluaive  priTllege  of  using  Its  streets 
for  the  purpose  of  supplying  the  corporation  or 
its  citizens  wHh  light,  water,  fuel  or  the  likt. 
Jndianapaiii  GaMe  St.  B.  Co.  t.  OitiztTit  8t.  S. 
Oo.  137  Ind.  sag.  8  L.  R.  A.  BSO;  dtUeni  Oat 
A  M.  a.y.  Elwood,  114  Ind,  882,  14  West. 
Rep,  93.  See  authorities  cited  In  S  Elllolt, 
Roads  &  Btreeta,  882. 

If  the  ordinance  before  ua  Is  to  be  construed 
as  granting  an  exclusive  privilege.  It  must  be 
adjudged  void  In  so  far,  at  least,  as  it  attempts 
tu  inahe  such  a  grant.  We  are,  howeyer, 
quite  nell  satisfied  that  the  ordinance  does  not 
attempt  to  grant  an  exclusive  privilege.  ''' 
does,  It  ia  true,  grant  a  right  to  use  the  at 
of  the  Town;  but  ttdoes  not  exclude  their  use 
by  competing  companies.  It  does  not  throttle 
competition,  for  it  merely  grants  a  license  to 
usetbe  streets.  It  cannot  beheld  that  permia- 
sion  to  one  company  to  use  Ibe  streets  excludes 
others;  on  the  contrary,  the  grant  of  sucb  a  li- 
cense leaves  plenary  power  Id  the  muoicipality 
to  grant  licenses  to  rival  companies  at  any 
time.  A  licensee  who  obtains  a  right  to  use 
public  streets  does  not  obtain  a  monopoly. 
The  right  lo  grant  other  licenses  remains  open 
snd  unolMtructed.  Not  only  does  the  right  to 
license  other  companies  remain  open,  but  Ihe 
right  to  prescribe  reasonable  police  regulations 
by  a  general  ordinance  also  remains  unii- 
palred.  Tbis  is  the  effect  of  the  decision 
Oitizenf  Oat  AM.  Oo.  t.  Blwocd,  ivpra. 

A  private  corporation  that  obtains  license  . 
use  the  streets  of  a  municipality  takes  it  lub- 
18L.B.  A. 


OoDST.  Hac 

Ject  to  the  power  of  the  mtmldpalt^  to  eutcfc 
a  general  ordinaoce.  such  as  tliat  ezexcised  Im. 
enacting  police  regulatloaa;  for  a  government- 
al power  cannot  oe  surrendered  or  bartered 
away  even  by  expresa  contract.  But  there  >•■ 
here  no  attempt  to  surrender  or  barter  away 
this  governmental  power;  for  there  is  nothing 
more  than  a  license  to  use  the  streets  of  Ibe* 
town.  The  decision  in  the  case  of  Oiliztn^ 
Oat  A  M.  Co.  V.  Elvood,  tvpra,  was  mad*- 
upon  an  ordinance  assuming  to  make  a  difr 
crimination  In  favor  of  one  company  and  thus. 
exclude  all  others  from  uiing  the  Streets  of  the 
town  for  supplying  the  dtizens  with  fuel;  and 
it  cannot  be  regarded  as  denying  the  right  to- 
grant  a  license  to  a  designated  company,  al- 
uough  it  does  deny  the  power  to  dlscriminalft 
in  favor  of  one  company  to  tbe  detriment  of' 
competing  cotnpsnies.  Wlien  a  munidpaliiy 
attempts  to   regulate  the  mode  of   using  ila- 


is  essential  to  tbe  validity  of  a  license  granted 
to  a  designated  company.  It  is  one  thing  ti>- 
spedficaUy  Ucenaa  a  corporaticNi  to  lay-pipea- 


legate  QpOB 

the  eoUre  lobiect,  a  g«iienl  ordinance  b  r»- 

aulred;  bnt  woere  t^ey  simply  grant  a  privi* 
ige  to  use  tbe  atreets  and  do  not  undertake  I*- 
regulate  tbe  entire  subject,  a  general  ordinanc* 
ia  not  IndiapcnsaUy  necessaryto  authorize  tho- 
licensee  to  use  the  atreeta.    But  neither  by  >■ 

Seneral  oidlnanca  nor  by  qiecial  license  caa 
iscriminatioiis  be  made  or  monopolistic  privt- 
leges  be  created.  It  la,  howenr.often  true  that 
a  privilege  in  iia  nature  monopolistic,  snd,  s«- 
abown  in  the  case  of  JndianapoUt  OatU  St.  B, 
Cb.  V.  CitUent  8t.  R  Oa.,  tvpra,  when  tbis  is- 
so,  the  grant  of  tbe  privilege  Is  of  neceaaitr 
the  grant  of  a  monopolistic  right;  but  in  suc^ 
a  case  the  corporate  grant  does  not  create  th«- 
monopoly.  See  autboiitioa  cited  in  note*  1,  t, 
and  J.EllioU  on  Roads  and  Btreets.Sffl.  In  this- 
lostance,tberei«  nothing  more  than  tbe  giant  of 
allcenae;  thereisno  attem|)tto create exdudv* 
privileges  nor  any  attempt  (oTMulate  tbe  entire- 
subject.  The  right*  acquired  under  a  men 
permls'ive  license  are  sul^t  to  coDtiol  under- 
the  delegated  governmental  power  rested  In 
the  muoidpallty;  for  no  licensee  can  acqulra  , 
rights  not  subject  to  regulation  under  the  poUo*- 
power  delegated  to  lo^l  Kovenimental  instra- 
mentalitles.  We  have  nere  no  question  of" 
contract  rights,  for  the  questloD  pnaented  tiFf 
the    record  is  whether  a   special  otdlnanoa- 
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1.   TlMlUbUMrl°toBd^*«>>>«M*ni 

by  a.BtrHigwr  to  a  pionitaoi7  DOte.wlio  plBoe* 
hla  nuos  od  the  baak  of  tt,  mv  be  ibovn  by 

8.    Ia«a  Metleaaaft}olnteoBb«ella4i> 

mmt  oamiot  be  reciderad  a«*in«t  one  defemlaiit 
bj  default  and  In  faror  of  tbe  otban. 
afarchB,lfi«L) 

APPK&L  ty  plaintlfh  from  a  Judgment  of 
the  Appell&te  Court,  Flnt  Dutrict,  affirm- 
log  a  Judgment  uf  tbe  Circuit  Court  for  Cook 
CouDtv  Id  favor  of  defendants,  Koeppe,  Kllnge 
kud  Sch  wuebow,  and  against  dereDoant  Lonug, 
]d  an  BCtfon  brougliC  to  recover  tbe  balance 
dw  OD  oertaln  pamUaory  notea  executed  by 
tbe  I^he  View  Electric  Light  Company,  which 
defendants  ware  alleged  to  have  guaranteed. 
Enened. 


MtMn.  Tmhmj'.  i 


for 


The  coDtraot  of  an  iudoner  of  ■  noie,  m- 
well  as  that  o(  a  guarantor,  may  with  atriot 
accuracy  of  lAnguage  be  t»rmed  a  contract  ot 
guaranty;  one  beiog  conditional,  tbe  other  un- 
condlUoual.  It  Is  almost  unlvOTMlly  tbe  com- 
that  tbe  name  of  the  guarantor  or  lodcvwr  Is. 
aigned  In  blank,  with  no  words  of  oontiaot 
over  them.  Tbe  law,  however,  nippUts  theas: 
words,  aitd  tbe  written  contract  uius  cre«t«l 
Is  lost  M  certain  In  tbe  rights  and  Ifablltlie*- 
arMDg  under  it,  as  any  otfaer  writlea  contnct 
When  the  blank  fodoneiDent  of  (be  payee  ap- 
pears on  a  note,  tbe  law  Implies  tbe  contract 
and  ooDwqnent  liability  of  an  indoTMr,  wbicb 
is  a  guaranty  of  collecUon,  at  conditional  gnu- 
aniy.  And  parol  evidence  is  not  admlnlBle  lA 
Bbotr  that  tbe  oontract,  instead  of  being  a  con- 
diiioaal  guaran^  or  guaran^  of  ctdlecUon,  !■• 
enabaolute  guaranty  of  payment. 

Joiwitn  T.  Qlovtr,  10  Wert.  Bep.  120,  131 
111.288. 

When  a  note  In  the  hands  of  the  payee  bu 


An  Indoreer  may  prove  by  parol,  as  asal  on  his  Im- 
KMdlateJndoiaM,  ttaat:a  blank  Indoraeoxent  was 
Made  tot  tke  purpose  of  eidleeCiOD.  Downn  v. 
OheaebrcMurb,  M  Conn.  89;  UoWtalrt  v.  HoKee, 
«  Kan.<U. 

(Mme  of  the  anthorltlei  maintain  ttiat  Tiarol  erl. 
4en«e  talnadmlHlUetooontroltheooDatTuctloaof 
en  irreKUlai  Indonement  as  asaliwt  tuna  flde  pur. 
diaaen  for  raioe,  and  that  suob  erldenoe  la  only 
•dmlBlble  as  between  Immediate  partleg  to  tbe 
tianaaotlOD.  HovHton  v.  Bmoer.  SB  Ind.  888;  Brown- 
Ins  V.  Xarrltt,  at  Ind.  4»;  SctmeMer      

10Ko.«rL 

Id  WMenn,  tt  li  am  held 
an  indofaaa  after  matntity  (Beymour  v.  Farnll,  Bl 
Ifo.  95);  bnt  the  better  opinioa  Is  tliat.  In  every 
ease  wlicce  tbe  ilffDaiare  on  the  back  Is  in  an  am- 
blmoua  DOrttlon.  and  the  meaning  oan  only  be 
ledliy  parol  evidenoe,  then  parol 
"  ■  To  prove  its  true  oharaotei, 
s  for  value,  for  he  oan  rea- 
h  uoUoe  oftbtoamblgvlCy. 
I,  •  Oblo  St.  lUt  Thacher  v. 
Stevena,  tt  Oodo.  SBl;  B«r  v.  aimiMan,  (B  U.  8.  ti 
Bow.ML  10 1.,  ed.  m;  eood  t.  Uartln,  IS  U.  S.  Mi, 
M  I>  ed.  NS;  Oavawa  v.  Trevtno.  7B  C7.  B.  B  Wall. 
m.  IB  I.,  ed.  SIS;  Frank  T.  LlUenfeld,  *  Qratt.  302: 
Ilentou  V.  Petaca.  L.  R.  S  q.  B,  1T5. 

It  1«  always  oompeteot  to  show  by  parol  erjdence 


a.  for  example,  that  It  wi 
~  n  of  tbe  ladonee. 
nl«.  to  Fa.  IBB;  Hamburger  r.  KiUer.ti  Md.  SiS; 
Vorrli  v.nurot.n  (Hito  St.  Ith  Cole  v.  Smith,  Vt 
Ia.  Ann.  161:  Davts  v.  Horran.  «  H.  a  STO:  Love- 
Joy  v.  Otjagoe  Bank,  tt  Kan.  n:  Elrkhamv.  'Bob- 
ton.  «rIU.eIKHoCoonv.BlKK^t  Hill,  m:  Deanli- 
ton  V.  BaooD,  10  Johns.  IW;  Toeter  V.  Jolly.  1  Cronp. 
H.  *  B,  TUB.    See  TIedeinaii.  Com.  Paper.  tH. 

BubaequenttallureotoanaldeTBtlanmBybeshoini 
by  parol  evideooe.  as  well  as  by  an  orl^nal  want 
at  consideration.    Smith  v.  Oart«r.  V  TTla.  B88. 

IXfeordtMth  soriv  dastilona. 
Some  oonfnalon  hsa  been  thrown  around  this  mb- 
Jeot  fmm  what  has  been  finally  settled  to  have  been 
18L.il  A. 

.  See  also  13  L.  K.  A.  SOd. 


ror.  tieatlnr  anch  ai 
anty  and  <duuiln(  tlu>  Indcssar  aa 
antor.  This  dootrtne  was  advanoed  In  HeniolE  T 
Carman.  U  Johna.  IBO.  and  was  Mljudsed  in  leelacDh 
V.  Dubola,  IS  Jobna.  IIB.  and  Oampbell  v.  Butler,  li 
Johns.  3W. 

ras  attacked  In  Dean  V.  Ball,  IT  Wend,  eu,  anA 
In  Seabury  v.  Huerertord,  >  Hill,  BO,  and  was  flaally 

verthrown  In  Hall  v.  ITewoonib,  8  Hill,  IBS,  ai^ 

tK  same  case  In  error,  T  Hill.  (IB. 

Ttaece  are  a  tew  rsire  In  tbe  books  whlob  boU 

bate  written  oootraot  of  one  kind  may  be  tamed 

ito  a  oontiaot  of  a  diOereet  kind,  by  parol  proof 
ooncernJos  tlie  intention  of  the  parties:  tbat  the- 
indorBOT  of  a  promtaory  note  may,  under  oertaln 


and  that  tbe  fnarantor  of  a  promtMory  note  may 
BometlBua  be  charsed  as  maker  or  Indoiaer.  AU 
though  Ihaee  easse  stand  upon  no  principle,  it  ha* 
been  a  work  of  some  time  and  dllDoulty  to  set  rid 
ottbem.  Tbe  court  ot  errota  was  at  flrat  equally 
divided  on  tbe  queetlon,  but  after  a  seoond  artnt- 
menttbeoourt  deddedbya  pret^  strong  vote  t» 
uphold  oontncte  ss  they  had  lieen  made  by  tb» 
parties,  tnitesd  of  "^""g  new  contracia  for  tbenb 
Beabury  v.  Bungerford.  1  HOI,  9k  Hall  v.  New* 
comb.  8  Hill,  MS.  T  Hill.  IML  bi  error,  and  nets,  p 
«»;  Hanrawv.Durbam,3Hlll.sai. 

Whether  parol  evideooe  wiu  be  reoelved  to  vatr 
tbe  oontmct  whlob  arlaee  trom  such  indonemenb 
wbenltlamadelnblank.knotentlrelysettled.  In 
Johnson  v.  Hardnus,  •  N.  J.  L.  UR;  It  was  held  that 
parol  evidence  was  competent  to  overcome  the  im- 
plied oontraot  whlob  rsMilted  fioai  a  blank  Indorsfc 


Incboate  and  Imperfect  conbvct.  and  not  s  wrtt- 
len  Instrument,  nor  entitled  to  Ita  etteot.  protection, 
or  Immunity.  This  decision  was  made  on  the  au- 
thority of  Herrlak  v.  OBrrnan,  10  Johns.  JSti  HIU 
V.  Bly,  G  Berg.  &  B.  BBS;  Barker  v.  Prentlea,  8  IIbO. 
ISO. 

"There  was  no  error  in  receiving  tbe  evidence  ot 
the  verbal  ■greement  and  underrtanding  of  Oie 
partlesattbetliDeof  tbemaklngof  thenote.  The 
objeot  was  to  sbow  a  pmtial  or  total  failure  of  the 
conildenitloD  fur  the  note,  and  for  that  purpose  the 
evIdenoB  was  admissible."  Peteison  v.  Johnson,  tt 
WlB.  II.  was  Just  suoh  a  caae,  and  is  dedalva  ol  the 


iLUNore  SuvBuu  GoasT. 


Upon  ^oriple  Ihtn  would  seeiD  Ui  be  no 
difference  between  a  contract  ot  guaraatj  and 
one  of  IndonemeDt,  wbicb  vnuld  exclude 
porol  evidence  in  (me  case,  and  sdmit  it  in  the 
«tber. 

It  wa«  decided  tn  a  number  of  cases,  all  prior 
to  Johnion  t.  GioBer,  tupra,  that  one  nho  is, 
appareotlj.  b;  reiisoD  of  his  blank  tndorae- 
inetit,  liable  u  guarantor,  roigbt  show  by  parol 
tbat,  in  fact,  hia  contract  was  that  of  Indoreer. 

Boanton  t.  Pierei,  79  III.  146;  StoweU  v. 
Baj/mond.  88  III.  1!90;  SXiwkart  t.  Page,  SS  Dl. 
«90. 

After  these  dedatons  came  the  case  of  Wor- 
sen T.  Baiter,  00  Dl.  180,  In  which  the  principle 
was  applied  to  a  case  apparently  of  1ndor«e- 
ment,  and  it  was  held  proper  to  show,  by  parol, 
that  a  blank  Indorsement  by  the  payee  was,  in 
fact,  a  guaranty. 

Three  of  the  judges  dissent  from  the  decis- 
ion, and  la  Johmon  t.  GUhxt  It  was  expressly 
OTcmiled. 

But  It  was  perfectly  consistent  with,  and  In- 
deed, the  logical  result  of,  tbe  cases  which 
beld  that  acontractof  guaranty  could  be  varied 
by  parol.  And  whan  It  was  oveimled  thofe 
decluons  went  with  it,  and  the  principle  staled 
Id  Johnton  t.  Ol<n>er  applies  with  equal  force 


to  contract*  of  guaranty  ana  Indorsenent,  and 
that  case  overrulea  all  prior  contrair  dedsltHiL 

When  tbe  payee  of  a  note  Indorsea  it  In 
blank,  a  contract  la  created  which  cannot  b« 
varied  by  paroL  And  yet  bis  slgnatora  on  the 
note  la  entirely  oonsiBtent  with  an  agreemeat 
that  he  should  not  be  liable  In  caae  of  dla- 
boDor.  It  is  necessary  for  him  to  ladorae  the 
note.  In  order  to  pass  title,  and  there  would 
seem  to  be  good  reason  for  holding  tbat  faa 
might  show  that  he  indoraed  merdy  tor  that 
purpose,  and  that  it  was  agreed  that  be  should 
not  be  held  liable.  Tet  that  such  evidence  ia 
not  admissible  la  well  setUed. 

Courtaait  v.  Bagan.  98  Dl.  101, 

If  this  is  ao  In  a  case  where  his  signature  is 
perfectly  conalatent  with  an  agreement  that  he 
should  not  be  liable,  the  reasoulng  applies  with 
much  greater  force  to  a  case  where  he  could 
have  signed  for  no  other  purpoM  than  to  as- 
sume a  liabllltv.  The  law  does  not  and  can- 
not presume  Inat  his  act  in  ulgning  is  a  mere 
idle  ceremony,  and  It  therefore  presumea  a 
contract  of  guaranty,  just  as  it  presumes  a  con- 
tract of  Indorsement  from  tbe  signature  of  the 


IMlDt.  UadertfaeWlsooDilndeotilonalSmithr.Car- 
ter,  £S  Wis.  2S8l  and  tba  same  court  hag  held  that  It 
la  ouinpeteDt  to  show  br  parol  ovldenoe  a  onntem- 
poiaoeous  Bsrreement  as  to  the  maaner  In  which  a 
note  Is  to  tM  paid.   Jonea  v.  Keres,  U  Wis.  sez. 

Whether  parol  evideooe  li  allowed  to  daiorinlne 
the  liability  of  the  peraon  algnlny  before  the  pa; ee 
It  a.  matter  upon  which  opInioD  la  divert.  Hanj 
authorities  take  the  ground  that  when  It  appear* 
tliat  the  Dole  wu  Intended  for  the  payee,  or  that 
the  name  was  placed  npon  the  back  of  the  note  be- 
fore its  dellTerrtO  the  paree.  that  oiroumatanoe 
fixee  the  llablllly  oontractod  as  that  of  Joint  Doaker 
IGoOd  v.  Harttn,  K  D.  8.  M,  H  L.  ed,  StS;  War  T. 
ButterwoMh,  lOB  Maaa.  StS),  and  eialud«s  further 
Inquiry.  But  tbla  don  not  eeem  sutHctent.  Hee 
Price  V.  lavender,  88  Ala.  aOO;  Hall  v.  Newuomb.  T 
Bill,  tifl;  BobnHder  v.  Bobiffnun.  9}  Mo.  STi;  Irish 
V,  Cutler,  81  Me.  Sae. 

Others  retiard  that  otreumstaDoe  as  ooly  deter- 
mlDlnB  that  he  oarmot  be  reRarded  as  an  lodorser, 
because  be  oauld  not  bave  had  title  to  tbe  note  as 
(ndorsee,  and  as  leavlos  It  open  for  further  Inquiry 
whether  he  Intended  to  be  a  Joint  maker  or  a  ruar- 
«nIor.    OreenouKh  T.  Bmead,  8  Ohio  St.  llEi. 

In  some  cases  It  la  beld  tbat  be  will  be  presumed 
to  hare  alsned  for  tbe  payee's  acoommodatloD. 
Darto  V.  Sohenck,  XS  Pa.  W:  BoboUenbergar  v. 
Hehf,  2S  Fa.  isa;  Daniel,  Nes.  Inat.  I TIS. 

The  doctrtna  at  the  principal  «iim  mtdatntA. 
tvblle  [t  Is  elementary  law  tbat  parol  evidence  la 
Incompetent  to  vary  the  terms  of  a  written  Instru- 
ment, etill  It  la  equally  well  settled  that,  as  between 
the  original  partiee  to  commercial  paper,  suoh 
proof  Is  admlaalbla  as  will  have  a  teodeooy  to  es- 
tablish tbe  character  In  which  an  lodorser  laleoded 
tliat  he  should  be  bound;  and  proof  or  this  Inten- 
tion will  counterrall  tbe  prima  fade  presumptions 
wblob  the  taw  Indulges  with  lefereoce  to  the 
Taper.  Itlley  v.  Oerrlsh,  B  Cusb.  IM;  Sylvester  v. 
Downer,  20  Vt.  B&S;  Owinm  r.  Baker,  U  Md.  tSi 
Nurre  v.  Chittenden,  U  Ind.  US:  Plerse  v,  Irvine,  I 
Minn,  sae;  atiou«  V,   Biker,   U  Tt.    SB6i  Qutn   v. 

18  U  R  A. 


Bteme,  M  Qa.  SI:  Oood  v.  Hartln.  OS  U.  a  W,  W  Ik 

ea.S4& 

It  has  been  lield  that  a  snatanty  may  be  wrlttMi 
by  an  Indonee  over  a  Uank  mdotsement,  if  suoh 
was  the  Indoraar'a  Intantton,  and  tliM  snob  inten- 
tion may  be  showo  br  paioL  Levi  v.  Hendell,  1 
DuvaU,  n;  Ulen  v.  Slttred«e,  T  Uses.  OS. 

And  It  has  been  held  that  parol  evldenoe  la  ad- 


\  blao 


eiven  by  tba  Indorser  to  the  boUer  merely  as  ate- 
oeipt  or  vouchor  on  parment  of  tbe  note  by  him 
tbe  maker's  agent.  Davis  T.  IfortrBU,  M  N.  C. 
B7D-,  Andover  v.  Qraflou,  T  N,  H.  188:  1  Randolpb, 
Com.  Paper,  1 813. 

~  Ml  proof  Is  admissible  to  show  wheUusr  tbe  In- 
dorsement was  made  before  the  indonement  of  tba 
payee,  and  before  or  after  the  hiBtrumant  wsa  de- 
livered. If  the  IndonoDient  was  made  before  tha 
payee  became  the  holder  of  the  note,  tlien  the 
party  so  Indorsing  tbe  oote  may  be  charged  a*  an 
original  promisor.  Oood  V.  Martin,  tt  D.  B.  SOt  U 
L.aa.  an. 

Bo  parol  evideooe  that  oneof  twoloiDC  makarm 
of  a  promissorT  note  sicned  as  surety.  In  order  to 
1st  In  tba  defense  tbat  ha  was  dhobaiged  by  tlie 
boldec  giving  dma  to  tba  principal  debtor,  with 
knowledge  of  tba  mratysbip  la  admissible.  Bnl>- 
tjard  V.  Quroey.  H  N.  Y.  IBT.  overruling  Ounpbell 
V.  Tate.  T  Lena.  STD,  and  Benjamin  v.  Arnold,  S  Hun, 
U3,  b  Thomp.  A  C  5i.  See  geoerally,  on  this  aub- 
]ect.  Bloe.  Bv.  p.  IIST. 

Tn  Free  v.  Hawkins,  •  Taunt.  ttS,  It  was  held  that 
evidence  of  a  parol  agreement  between  the  holder 
and  the  Indorser  of  a  promlsBory  note,  at  time  of 
making  and  Indoralnx  It,  that  payment  abould  not 
be  demanded  of  the  maker  of  the  note  at  tlie  time 
when  It  became  due,  nor  until  after  the  sale  of  oei^ 
tain  estates  of  the  maker,  was  madmlsdble.  I>»- 
oauae  It  oontroUrd  and  varied  Ibe  legal  obllgatloDB 
of  Hie  Indorser. 

Tbe  extent  to  which  parol  evldenoe  la  admitted 
to  biplaln  or  qualify  the  Indoiaement  of  oommar- 
olal  paper  Is  the  aubjeot  af  an  extended  noes  to 
Baiter  Nat.  Bank  v.  Talbot  (Hasa.)  <mt«,  U. 


1801. 
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Bros.  A  Co.,  Om  nppdlanla,  agaliiBt  Eoeppe, 
ScbwuchoD,  Klinge,  and  Loting,  to  recover  a 
balance  due  on  cenalo  promiasory  notes  eze- 
«aled  by  ibe  Lak«  Ylew  Electric  LIgbt  Com- 
pauf,  and  payable  to  the  plaintillB.  At  tbe 
date  of  tbe  execution  of  the  Doles  br  the  cor- 
poratfoD,  tbe  four  derendanla  wrote  their  natnca 
acro»  tbe  back  of  the  notei,  iDd  ther  wne 
flued  in  this  action  atgnaraDtora.  On  toe  trial 
in  the  circuit  court,  one  of  tbe  defendants, 
Loring,  withdrew  his  pleas,  and  judgmeot  was 
reodered  agaiatt  him  by  default  for  the  full 
amount  clsimed  by  the  plaiutiSB.  Kothing 
need  therefore  be  said  as  to  him  at  prpaent. 
Hie  other  defeodanti  claimed  that  they  were 
not  guaraatora  of  the  notes,  and  offered  parol 
eTidemx  to  show  what  the  contract  wa»  lie- 
tween  tbem  and  appelkats  si  tbe  time  they 
^ced  their  names  on  the  backs  of  the  notes. 
The  court  admitted  the  evidence,  and,  in  the 
propositiona  of  law  submitted,  beld  tbat  it  was 
competent  to  prove  by  parol  eVidence  what  the 
teal  contract  between  tbe  parties  was;  and  this 
ruling  was  affirmed  in  the  appellate  court.  SS 
HI.  App.  81. 

Where  the  payee  of  a  note  indorses  it  by 
placing  bis  name  on  tbebackof  theinBlrument, 
a  contract  of  indorse  men  t  is  created;  the  liabil- 
ity assnmed  by  the  payee  being  established 
by  tbe  writing.  Parol  evideDce  to  change  or 
Tary  the  terms  or  conditions  of  a  conirsct  is 
oot  adml^bte.  Maian  v.  Bv-rion,  M  111.  SfiS; 
Johnioni.  Ghver,  121  III.  388, 10  West.  Rep. 
12Si  JoTM  T.  AOxt,  TO  DL  84;  Woodward  t. 
Foter,  18  Qratt.  300. 

But  where  a  person  who  Is  not  tbe  payee  of 


arises.  In  such  case  the  rule  long  established 
in  this  Stsle  Is  tbat  it  may  be  shown  by  parol 
■evidence  what  liability  was  intended  to  be  ss- 
sumed.  In  an  early  case((?M«ATninT.  DtTTunt, 
4  ni.  407).  where  a  third  parly  wrote  his  name 
.across  tbe  back  of  a  note,  it  was  beld  tbat  tbe 
indorsement  was  prima  fscle  eridence  of  a  iia- 
bilitv  In  tbe  capacity  of  a  guarantor,  but  the 
legal  presumption  was  liable  to  be  rebutted  t>y 
parol  proof. 

In  Boyaton  t.  Pi«ree,  7B  BL  14J5,  where  tbe 
-obligation  o(  a  guarantor  arose,  it  was  expressly 


where  tbe  question  again  arose,  tbe  same  rule 
was  declared.  The  question  again  arose  in 
tberhort  t.  Page,  89  III.  660,  and  in  deciding 
4he  case  It  is  said:  "The  Indorsement  of  a  note 
in  blank  by  a  third  party  raises  a  presumption 
only  that  it  is  intended  thereby  to  assume  the 
llaoility  of  guarantor,  which  may  bo  rebutted 
bj  proof  that  the  real  agreement  between  tbe 

Kties  was  dlCFerent.''    From  tbe  cases  cited  it 
ppareat  that  this  court  is  fully  committed 


io  tbe  doctrine  that,  when  a  tliird  party  writes 
his  name  serosa  the  back  of  a  Dromlnory  note, 
the  presumption  from  the  Indorsement  Is 

'tbeliabUity  of 

.  .    .B  may  be  Introduced  to  pr . 

liability  was  In  fact  assumed.  It  u  conceded 
Id  the  argument  ot  appellants  tbat  tbe  cases 
-dted  fully  eatablisb  Oie  rule  Indicated;  but  it 
Is  tnslslea  that  these  cases  were  Tirtoally  over- 
as  L.  R.  A. 


ruled  by  Johnion  r.  Oi«ver,  ISl  lU.  888,  10 
WeaL  Tfep.  126.  This  Is  a  misapprehension  of 
the  force  and  effect  of  that  decistbn.  In  that 
case,  Johnson,  who  was  tiie  payee  of  a  note, 
indorsed  it  la  blsnk,  and  tbe  note  subsequently 
fell  Into  the  hands  of  Glover,  who  sued  John- 
son at  a  gtiaranior;  and  it  was  held  that  ha 
wai  not  a  guarantor,  but  an  lodoiaer,  and  tbat 
parol  erldence  was  not  admissible  to  vary  or 
chann  tbe  character  of  tbe  liability  he  had  as- 
BumM.    It  is  there  said:    "Tbe  general  rnle  Is 


iudorser,  and  proves  that  he  has  assnmed  tha 
tiabUity  ot  an  indorser  as  fully  as  if  tbe  agree- 
ment was  written  out  in  words  [citing authori- 
ties]. Parol  evidence  is  no  more  admissible  to 
contradict  or  vary  this  contract  than  any  other 
written  contract.^  What  was  decided  In  this 
case,  and  what  was  siiid,  had  reference  solely 
to  a  payee  of  a  promissory  uole  who  bad  in- 
dorsed the  note  In  blank,  and  had  no  bearing 
whatever  upon  the  rights  or  obligations  of  a 
third  party  who  had  placed  bis  name  on  the 
back  of  a  note.  Horeover,  it  is  manifest  that 
there  was  no  Intention  to  orerrole  or  modify 
tbe  doctrine  announced  in  Boj/nlon  v.  Piera, 
7a  m.  146:  BoaeU  v.  Bagnumd.  8S  Bl.  120; 
and  MerhaH  t.  Pae€,  89  Bl.  E60,— from  tbe 
ruling  in  Dtititt  Oountj/  Bank  r.  INxoa,  13S 
Bl.  818. 

This  case  wss  beard  and  decided  some  time 
after  Johnmn  t.  Olover  had  been  decided,  and 
the  doctrine  of  Boynton,  Bbm^,  and  SSxthart 
Ca*n  was  approvMl,  and  those casea  werecited 
as  sustaining  the  rule  announced.  We  think, 
therefore,  that  the  ruling  of  tbe  circuit  court, 
in  the  admission  of  evidence,  that  Ibe  defend- 
anis  might  resort  to  parol  evidence  to  prove 
what  contract  was  made  between  the  parties 
was  correct.  Tbe  signature  of  tbe  defendants 
written  on  the  back  of  the  notes  was  prima 
facie  evidence  tbat  the  defendanla  assumed  the 
liability  of  guarantors;  but  whether  tbe  evi- 
dence fntrodnced  was  sufBcient  to  remove  the 
leeal  presumption  of  guaranty  was  a  question 
of  fact  for  tbe  trial  court,  who  heard  the  causa 
without  a  jury,  which  does  not  arise  here,  and 
upon  which  we  express  no  oploion.  Whether 
tbe  propositions  of  law  held  or  refused  by  tb« 
court  are  technically  accurate  It  will  not  b« 
neceasBiT  to  determme,  as  the  judgment  will 
have  to  be  reversed  on  other  grounds.  What 
has  already  been  said  may  be  regarded  as  suffl> 
dent  on  another  trial  to  obviate  aoy  supposed 
error  in  this  reeard. 

As  was  said  in  the  first  pert  of  this  opinion, 
judgment  was  rendered  a^insl  one  of  tbe  de- 


judgmeot  was  rendered  In  their  favor  against 
the  plaintiffs.  The  plaintiffs  now  assign  as  er- 
ror the  rendition  of  Judgment  in  their  favor 
against  one  of  the  defendanla.  This  error  was 
well  asfiigned.     Thayer  v.  Finley,  36  Bl.  262. 

Tbe  action  was  brought  on  a  joint  contract, 
and  the  general  rule  in  such  cases  U  that  Judg- 
ment must  be  rendered  against  all  or  nona. 
Davidion  t.  Bond,  13  UL  84;  (BtyKa  v.  DunM, 
ISOBLMS. 

T^jtidomenttoftis  AmellaU  aad  (Xreutt 
CburduMisraesrjsdand  tha  cause  remanded 
to  tbe  Circuit  Court. 


.Coen^lc 
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ITEW  TORE  COQUT  OF  APPEALS  (9d  IHt.X 
Adfdidi  TODE  «t  al.,  £«;»(>., 
Lena  GROSS,  Jjiff. 

( S.Y. ) 


tor  violation  Of  I 


1,  A  fir*  yWRVB*  rMtrletloM  oa  th*  nse 
of  a  — ca-rt  prooBM  and  trade-marki  M>ld 

with  a'bualnoa  Is  not  gm  Ulen'  tMtnlnt  of  tcwle. 
tboush  It  appUw  not  only  to  the  seller  but  to 
thow  emplOfOd  117  or  uaool&ted  with  her  In  th« 


nn—  that  she,  her  father,  biMb&nd  and 
in-law  will  rabsin  from  oommtmloetlDs  e  learet 
reiAw  wed  Id  the  budnoa  to  uirone  but  the 
buyer  and  rrom  mlns  toade-merka  conaected  wltta 
the  tniilaees  nnder  ■  penalty  of  tCOOO  DUDed  la 
fUpulated  damace  In  cue  of  B  vIolntloD  of  tlie 
ooveDBDt  wlttiln  Ato  years  doea  not  limit  ber 
liability  for  aooh  damuea  to  her  owb  penonal 
Tlolatton  of  the  «OT«iuu>t,  bat  extend*  It  M  a 
vtolation  by  any  of  the  pawui*  aamed. 


8.  **Tbe  pcudtr  cf  •S.OOO  wbta*  l» 
M>tfpiil^todduuu(«^ 

Doraoant  made  on  the  aale  of  » 
STMl  a  aeorat  pioaeaaor  nse 

tnUI«-markibeloa>inKtc 

sarded  as  attpulatod  da 

the  uae  of  the  word  "penally." 

(October  S.  IBBU 

APPEAL  by  defcDdant  from  a  Judgmene 
of  the  General  Term,  of  the  SnpremeCouit, 
Second  Department,  affirmlog  a  Judgmeot  of 
I  a  Special  Term  for  Oiange  County  ki  favor  of 


plaktUfa  in  an  actloa   brongbt  to  r 

Hll  certain  brands  Of  cheeae. 


ifbt 
alleged  atlpnlated  damages  for  breacb  by  do- 
feodant  other  covenant  not  It 


A  aeoret  prooeas  of  macufHOtnre,  whether  It  l«  a 
proper  iub]eot  for  a  palanl  or  not  la  ao  far  the 
property  of  the  Inventor  <«  dlacoverer  that  be  wUl 
will  be  protected  try  the  ooort  of  ohaooery  asalnat 
one  who  In  vtdatkm  of  contract  or  any  breach  of 
ooQfldenoe  attempts  to  apply  It  to  Ida  own  uae 
or  to  dledose  It  to  (hlid  penona.  Fesbody  w,  Nor- 
folk, «e  Hem.  «8;  Uorlaon  v.  Uoat,  9  Hare,  £11; 
Yovatt  V.  Wlnyard,  1  Jan.  *  W.  M. 

The  law  li  teltied  In  Boooidanoe  with  these  oeaea, 
although  Xord  BIdon  Id  the  early  case  ot  Newbery 
T.  James.  1  If  eilv.  UB,tDgu]redwbat  means  a  court 
pceaeaaed  of  anfordnK  an  Injunotlnn  tnsuob  a  case 
and  a  ttttls  later  In  the  case  ot  WUliams  7.  Wil- 
llaiD»,S  Herlr.  UT,  qtierled  whether  there  was  any 
risht  to  auob  aremedy. 


aeoret  recipe*  further  than  to  prevent  them  from 
being  obtained  or  used  t>y  breach  of  truat  or  oon- 
Odeace.  He  cannot  prevent  thelruae  by  one  who 
comes  honestly  to  a  knowledge  ot  them  and  the 
latter  may  Hgnlfy  to  the  pubUo  that  medloJaea 
which  he  makes  are  made  according  to  auoh  rs- 
olpea.    Cbadwlck  v.  Covell,  S  L.  R.  A.  IH),  Ul  Hun. 


190. 


ttM  admlototrator  of  their  deoeased  maker  baa  a 
risht  to  use  them  althongh  they  had  been  prerl. 
on8lyconv«7«d  to  a  third  person,  andhls  own  deed 
make*  an  axceptJon  of  right*  prevknisly  Kisnted. 
Ibid. 

Nor  wHI  the  rightof  luoh  a  purchaser.  It  It  Is  not 
eicluilve,beDonM  ao  t>7  the  grant  of  the  trade-name 
and  trade-marka  pertaining  to  mediclnea  made  ao- 
oordlngtothe  recipes.    Ihfd. 

A  person  will  be  protocted  against  diaoloeure  of  hia 
own  aecret  procea  Id  an  actloD  for  aooount  agalnat 
him  as  a  llcenaee  of  ptalntltPa  proceea  where  he  Bets 
up  a  plea  of  "secret  procssa,-"  tnit  he  cannot  re- 
fuse to  give  anydtaoOTeryastotlie  extent  of  bla 
use  of  plslnOff's  prooco,  Ashworth  v.  Boberts,  L 
B-UCh.  Dlv.  BX8. 

A  K>n  to  whom  a  secret  reolpe  had  been  verbally 
communioated  b;  his  motberforthe  beneflt  of  hts 
brothers  aod  trtstere  wsB  held  liable  to  accouot  to 
them  as  tnutee  for  the  proflu  obtained  from  the 
recipe,    Qreen  t.  Fotgham.  1  BIm.  &Stu.80e. 

A  clerk  who  stands  by  aod  sees  another  purchase 
«f  hll  employera  aeoret  rempe  without  disclosing 
hi*  own  knowledge  of  Its  oontenta  or  tJalmlng  any 
right  to  use  It  may  be  enjoined  by  aoOh  purohaser  < 
13L.B.A. 

^•ve  alHO  19  L.  K.  A.  236;    32  L. 
A.  550. 


"nie  Id  ven tor  ot  aseorat  oode  or  aystem  of  letteia, 
llguiea  aDd  oharaotec*  Aowtnz  the  oo*t  and  sellhw 
1»IM  ot  Us  ware*  .._  . 
furnlsbBs  to  his  traveilnga 
thersla  which  the  law  wUl  protest;  and  It  the  lair 
Is  InadeQDato  he  may  have  a  temporary  InjunctloD 
and  reoetver.  Simmons  Hantwaie  Co.  v.  Walbet 
(8.  I>ak.)  U  L.  B.  A.  MT. 

Where  other  parties  have  wrongfully  or  ftaud- 
ulently  obtained  a  knowledge  of  aochoode  orsy^ 
Mm  and  the  key  thereto,  and  have  oopted  It  Into 
a  catalogue  of  thetrowo,  the  oourt  may  take  auoh 
marked  oatalogue  Into  It*  posenstton  through  a  r». 
oelverand  retalnlt  pending  iheaoUon.  and  order  it 
to  be  delivered  up  to  the  owner  ot  tlie  original  oat' 
alogua,  or  at  Icaat  that  the  aeoret  marks  aball  be- 
erased  oresnoeled  befoce  returning  tttoltsowoer. 
Ibid. 

FoHdKv  Bf  eontraett  nIaUnv  to  shtsC*. 

A  oDDtraot  to  purchase  the  exclusive  right  to  m 
secret  art  or  iiroceaa  Is  not  void  as  In  restraint  ot 
trade.  Bryson  v.  Whitehead,  1  Bm.  &  Stu.  lb 
Tlckery  v.  Welch,  IB  Ptok.  GCS;  Jarvts  v.  Feck,  IS 
Falge,  118.lL.ed.VI0;  Aleock  v-Qlbenion.  GDuer. 
Te;  Hard  v.  Seeley,  4T  Barb.  Ue. 

But  an  InJunoUon  will  not  He  to  realialo  the  seller 
from  revealing  the  aeiwet  to  ottaen  at  the  suit  of  ft 
purchaser  whose  paymenta  are  In  default.  New 
York  Chemical  Co.  V.  Halleck, IS  N.Y.Bupp.nT. 

Butatnule,  although  not  generally  known  t» 
the  public.  OBDDOt  be  held  aeoret  ao  as  to  Justify  a. 
oontreot  which  It  otherwise  void  In  restraint  Of 
trade  to  restrain  a  partner  after  dlasolutton  fronk 
engaging  afterwards  In  the  trade  anywhere  within 
the  State,  where  It  I*  carried  on  In  three  diirei«nt 
towns  of  the  State  by  persons  not  oonneoted  wlib 
Uie  oonnaot.   Ikylor  v.  Blancbaid.  U  Allen,  Sn. 

A  ooBtraet  of  an  amplojfr  not  to  disdose  ■  asorst. 
ot  ths  business  Is  vaUd  and  Ita  violation  may  tw 
pteveated  by  InluDotloii.  Feabody  v.  Korf oik,  W- 
MaaB.4££. 

And  saiuminlt  will  lie  tor  breach  of  an  agree- 
ment by  the  defendant  not  to  t«ke  advantage  or 
the  oommunlcaUon  of  a  aecret  Invention  not  yet. 
patented,  where  he  obtained  a  patent  for  himself 
In  violation  of  the  agieement  8mttli,T.  Dlokenaon. 
3  Bos.  *  P.  m  a  A.  B. 


R.  A.  293,  791;  3S  L.  1 


.  A.  200;  40  L.  R. 


ToDB  T.  GRoaii 
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15th  of  Oetotwr,  1684,  tlM  defeodutt  owned  a 
<ibeeM  factory  ntiute  in  the  Towd  of  Honroe, 
OnDgttCoimW.oomprialiigtwopucelBof  land. 


-with  the  boDdiog*  theracn,  and  a  qnutl^  of 
flztnrea,  macbiiwrT,  and  tocds  connected  tWe- 
vlth.    For  KUDe^uiiM  prlor.witb  the  aaalitaDce 


«f  her  buabuid,  Coorad  Gmm,  her  brother 
law,  August  QfOM,  and  bar  fMber.  John  BoiF- 
man,  aha  had  been  engaged  in  the  bueineee  of 
nunufactutiQgcbeeae  at  taid  factory  known  ae 
■"  FromRge  doBrie,"  "  Promtgc  d'lifgny,"  and 
"  NeufchateL"  Such  cheeses  were  made  by  a 
secret  process  known  only  to  beraelf  aod  bet 
said  agenttL  On  the  day  last  named,  she  en- 
tired  loio  a  aealed  agreement  with  the  plain- 
-tiffs,  wheieby  sbe  agreed  to  sell  and  transfer  to 
them  the  aaU  factory  and  all  Its  belonghin, 
together  with  the  "good  wtll.  cattom,  ttue- 
marks,  and  names  naed  in  aodbelonglni;  tothe 
said  butlueH,"  for  tbe  anm  of  $2IS,000,  to  be 
paid  and  secured  March  1,  IBSC,  when  poisea- 
jion  was  to  be  glTen.  Baid  InetnimeDl  con- 
tained a  covenant  on  her  pan  that  she  would 
"  commuDlcaWi  after  the  Sfst  day  of  March, 
168S.  or  csnee  to  be  orannraolcated,  to "  said 
pkintifh,  "  l^  Ocmrad  OroM,  John  Hoffman, 
«ud  AuKQit  CmoB,  or  one  or  otherof  them,  the 
•ecret  of  tbe  msoufaotnre  of  tbe  dieesM  known 
as  'FromagedeBrie,"NeafClwtel,'and  'lyia- 
Igny,'  and  tbe  recipe  tbeiefor,  and  for  each  of 
t£em,and  will  Initract  or  cwiie  to  be  inatnicted 
them,  and  each  of  them.  In  tbe  manafscture 
thereof.    And  that  abe  and  the  said  Oonrad 


«heesea,  or  either  of  them,  to  tiiy  and  aU  per- 
son* other  Ifasti  the  abovfrflamed  parttee  at  the 
second  part  hdalnti^l,  and  will  also,  after  the 
ilrat  day  of  April,  18Wk  nAratn  from  eDBsglng 
Id  tbe  ontlDew  of  making,  mannfaoltinng  or 
vending  of  said  cheesea,  or  either  of  Uiem.and 
from  the  nse  of  the  ti»d»4iiaito  or  pamee,  or 
«ithet  of  them,  hereby  ureed  to  be  tranaTeiTCd 
in  ctHiDeotion  with  said  cheeses,  or  either  of 
them,  or  with  any  ■Imilar  product,  under  the 
-pendty  of  five  thousand  dollars, which  is  here- 

a named  as  atlpnlMed  damagei  to  he  paid  by 
party  of  tbe  Ilrat  part  [iMfendant],  or  her 
heirs,  ezecnton,  administrators,  or  assigns.  In 
•case  of  a  violation  by  the  party  of  fiie  flntpait 
(defendant]  irf  this  covenant,  of  tbU  contract, 
■or  any  part  thereof,  witUn  Ave  years  from  the 
•dale  hereof."  She  further  covenanted  that  she 
henelf,  ■>  well  as  "said  Conrad  Qrosa,  John 
Hoffman,  and  August  Oroea,  during  and  up  to 
Andnnliltheflistdayof  Hay,  1B8C,  shall  con- 
tinue and  remain  InsaidGonntyof  Orange.and 
from  time  to  time,  and  at  all  reasonable  Umee 
-during  said  period,  by  herself,  or  by  said  Con- 
irad  Otnas,  John  Hofhnan,  and  Auj^uit  Gross, 
-whenever  so  requested  by  the  said  parties  of 
the  second  part  [plaintiffej,  Impart  to  them,  or 
^(her  of  them,  tbe  secret  of  making  such 
■cheeses,  and  each  of  them,  and  instruct  them 
■*d6  each  of  them,  in  tbe  process  of  man- 
iilacturing  the  same,  and  each  of  them,  as 
fully  as  she  or  tbe  said  Conrad  Orow,  John 
'Hoffman,  or  August  Qrosi,  or  either  of  them, 
sire  informed  concerning  the  same."  Both  pai^ 
Hee  appear  to  have  duly  kept  and  performed 
the  agreement,  except  that,  aa  the  trial  court 
<(ound  "  BuDaequeatly  to  the  1st  day  of  May, 
t&L..R.A. 


1865,  Conrad  GioH,  die  husband  of  defend- 
ant, went  to  New  York  City,  and  engaged  In 
the  business  of  selling  'foreign  and  domestic 
tridta,  and  all  kinds  of  cbeeae  and  sausages, 
etc.,'  .  .  .  and  while  so  engaged  .  .  . 
sold  and  peisonally  delivered  from  bii  {dace  of 
budnees  to  one  John  Wassung  three  boxes  of 
cheese  maAed  and  named  'Fromaged'IslgDy,' 
and  having  substantially  the  same  trade-marks 


age  d'lsiipy  '  and  that  siid  cheese  so  sold  by 
hlro  to  said  wassung  was  a  similar  product  to 
that  formerly  manufactured  by  defendant." 
Also,  that  "  said  Aarust  Oroae,  the  brotber-tn- 
law  of  defendant,  auoeequent  to  the  lat  day  of 


fancy  groceries  In  the  City  of  New  York,  and 
in  and  durlog  Qie  fall  of  1887,  and  prior  to  tbe 
commencement  of  this  action,  kept  for  sale  at 
his  place  of  builness  In  New  York  City  boxea 
of  cheese  marked  or  stamped  '  Fromage  d'ls- 
Igny.'"  The  court  further  found  that  tba 
so  sold  by  Conrad  Gross  under  the' 


dlrigny,"  "was  never  sold  by  plidotltlB,  nor 
made  or  manufttctured  by  them,  or  either  of 
them,  but  that  the  same  was  a  similar  prod- 
uct" The  court  found  as  conclusions  of  law 
that  said  agreentent  was  a  reasonable  one,  and 
was  founded  upon  a  good  and  sofflcient  coo- 
sidenUon  ;  that  s^d  sale  by  Oonrad  and  said 
kendng  for  sale  by  August  Gross  wes  a  direct 
vlolatloll  of  tbe  covenant  in  question  ;  that  the 
restriction  Imposed  was  no  more  than  the  In- 
terests of  the  partlei  required,  and  that  It  was 
not  in  restraint  of  trade  or  against  public  pol- 
icy. Judgment  was  ordwed  for  the  plaintlfb 
for  tbe  sum  of  f6,0M  as  stipulated  damages, 

Mr,  Jobm  Fannal,  for  appellant; 

The  trial  judge  having  found  that  tbe  de- 
fendant did  not  know  of  the  violations,  and 
there  being  no  proof  that  Uie  defendant  had 
violaledUieeovenant,  there  was  DO  such  breach 
aa  entitled  the  plaintiff  torecover  the |6,000. 

LtggeU-v.  Nme  York  Ifat.  L.  Int.  Co.  58  N.  Y. 
897,  B9S.  SeealscffiMfT.  jre(?t'R»u,S2Wend. 
168. 

Id  every  case  In  which  a  party  was  heid  to 
pay  the  stipulated  sum,  it  was  because  of  a 
peraonsl  breach,  the  courts  holding  that  the 
payment  of  the  snm  could  have  b^  avoided 
by  the  compliance  with  the  contract,  and 
hence  the  party  held  ooutd  not  complain, 

BagUy  T.  Ptddit,  16  N.  Y.  471. 

No  damages  have  been  proven  except  nomi- 
nal damages. 

Tbe  provision  In  the  agreement  "under  tbe 
penattv  of  |5,000,  which  sum  is  hereby  named 
aa  "atlpulsted  damages,"  is  a  penalty.  BagUy 
V.  Peddie,  ivpra;  Kemp  v.  Kititkerbocker  lu. 
Co.  69  N.  Y.  S8. 

If  a  bond  is  conditioned  for  tbe  performance 
of  a  covenant,  tbe  penalty  Is  not  recoverable 
and  quantum  4amntfieatus  Is  the  true  thing  in 

Beert  v.  Shannon,  78  N.  Y.  308. 

Whether  a  sum  named  Is  a  penalty  or  stip- 
ulated damag^  should  be  deCermtn^  accord- 
ing to  the  Justice  and  equity  of  the  particular 


New  Tobx  Court  or  Appbaia. 


Jimm 


1  Sedgw.  Dam.  p.  47B,  (AtingJagtUIAT.  Bud- 
wn,  S  BJch.  laS. 

It  is  unJuBt  to  compel  defeadaDt  "to  aiiffer 
BD  eoonnoiu  toM,  vriollj  diaproporilonate  to 
the  iojury  to  tbe  olber  partj.' 

1  Bedgw.  DHin.  p.  480;  Batj/t  y.  Ambrote,  38 
Mo.  89:  Jaqaith  v.  Hudtem,  tupra;  BeaU  t. 
Eaytt.  5  Sandf.  MO;  Tayloe  v.  Sandiford.  20 
XT.  a.  7Wheat.  18.  SL.e(f.S84;  Almond  y.  Fan 
SenaeAoten,  12  Barb.  Sflfl;  LMvu^f  v.  Laviranet, 
88  N.  T.  15,  ciiiog  Boag  v.  MeQianu,  88 
Wend.  165;  Spear  v.  Smith,  1  Denio.  464; 
Lnrnpnian  r.  Cothran.  16  N.  T.  37S;  1  Sedgi*. 
Dam.  p.  G27. 

Mettn.  Bacon  AH«rritt, for  respondents: 

Tbe  coTenanC  in  question  is  not  void  as  be- 
login  restraint  of  traae,  because:  (1)  It  nas  not 
limited  oa  to  lime;  (3)  It  was  a  covenant  not 
affecting  general  trade  at  all,  but  affectins  the 
use  of  trade-marka  and  secret  recipes  wbicb 
were  tbe  very  propart;  w>1d  bj  tbe  defendant 
to  tbe  plaintiffs. 

AiTimorOtT.  BenUey.  14  Week.  Rep.  680:  Stiff 
V.  Cattell,  3  Jut.  N.  8.  848;  Ingnm  v.  Sk^.  S 
Jur.  N.  8.  947;  Leather  Cloth  (h.  t.  Lorunt, 
li.  R.  S  Eq.  Cas.845;  HiUAeoekt.Oaker.H  KA. 
&  El.  488;  BouMtilon  v.  Souuilon,  43  L.  T.  N. 
8.  678;  Daeiee  v.  Daviet,  S8  L.  T.  N.  S.  209. 
87  Alb.  L.  J.  408;  Vickery  v.  WefcA,  18 
Pick.  SaS;  Tag^or  v.  mancAard,  18  Allen,  873; 
Ptabodg  V.  N(rfolk.  98  Masa.  458;  Mcrte  T. 
JhiU&X.  do.  v.ifor*;,  lOSMaas.  TS;  AnAv. 
Peck.  10  Paige,  118,  4  L.  ed.  810;  Hard-r.  Befley, 
47   Barb.  428;  Diamond  Match   Co.  v.  ffinrfw, 

8  Cent.  Rep.  181, 106  N.  T.  478;  Hodge  v.  Sloan. 

9  Cent.  Rep.  870.  107  N.  T.  244;  Leilie  v. 
Lorillard.  1  L.  R.  A.  4S6,  110  N.  T.  688; 
Waterloun  Thermomtter  Co.  t.  Fool,  01  Hud, 
167;  2  8lory,  Bo.  Jur.  §  860. 

Tbe  Tact  Ibatt^is  covenant  not  onlj  provided 
Uainst  tbe  acts  of  tbe  defendant  beraelf,  but 
auo  as  against  tbe  acts  of  lier  busband  ber 
fatber  sod  brother-in-law,  doci  not  relieve  her 
of  liabititf,  If  a  partj  enters  Into  an  absolute 
conlract  without  any  oualiflcation  or  exception, 
and  receives  from  toe  party  with  whom  he 
contracts  tbe  coosiderailoD  of  each  engaftemenl, 
be  must  abide  by  tbe  contract  and  either  do 
the  act  or  pay  damages,  his  liability  arisini; 
from  his  own  direct  and  positive  tindertaking. 

Bhvbriek  t.  Balmoiid,  B  Burr.  1687;  EadUy 
T.  Ctarht,  8T.  R.  269;  Hand  v.  Baynet,  4 
Whart.  204;  Trenton  NiAooi  Trtutee»\.  Bennett. 
87 N.  J.  L.  614;  School  Diet.  No.  If.  Dauchy, 
85  Conn.  680;  Bedie  v.  JoAnM/n,  19  Wend.  600; 
Parr  v.  Oreenlmih,  42  Hun,  232;  Earmony  v. 
Bingham,  13  N.  Y.  99;  Ttmpkiru  v.  Dudleu. 
S6  N.  T.  372. 

Plnfatiff  was  entitled  to  recover  $5,000  as 
llouidated  and  stipulated  damages.  The  use 
of  the  word  "penalty"  is  not  Important  If  upon 
ft  conelruction  of  the  whole  covenant  it  Is 
ohvloQs  that  the  parties  intended  that  the 
amount  piovided  should  be  stipulated  dam- 
ages. 

Priee  v.  Oreen.  16  Mees.  &  W.  B46;  Dakin 
y.WiUiatni,  17  Wend.  447;  Enappv.  Maltbi/.IS 
Wend.  S87;  Bogley  v.  Peddte.  16  N.  T.  469; 
Walter  V.  fiMA.SeHun,  81. 

V»iin,  J. .  delivered  tbe  opinion  of  tbe  court: 

Tbe  business  carried  on  by  the  defendant  was 

founded  on  a  secret  process  known  only  toher- 

isuaA. 


•elf  and  ber  ageoti.  Bhe  had  the  right  to  too- 
tlonethe  business,  andbykeeplnKbersecret  to- 
enjoy  tbe  benefits  loanypractlcsbleeitent.  8h» 
also  had  the  right  to  sell  tbe  business,  ioclud- 
ing  as  an  essential  part  thereof  the  secret  proc- 
ess, and.  In  order  to  place  the  purchasers  ia 
Ibe  same  position  that  she  oocapied.to  proniis» 
to  divulge  tbe  secret  to  them  alone.and  (o  keep- 
It  from  everyone  else.  In  no  other  way  could 
she  sell  what  abe  bad.  and  get  what  ft  wa» 
worth.  Having  the  right  to  make  Ibta  promise, 
she  also  bad  tbe  riffhi  to  make  It  good  to  her 
vendees  and  to  protect  them  by  covenants  wl^ 
proper  safeguaras  Hgainst  the  consequences  of 
any  vlolalion.  Buch  a  contract  simply  left 
matters  Bubslanlially  as  tbey  were  before  the- 
sale,  except  that  the  seller  of  the  secret  had 
agreed  that  she  ivoiild  not  destroy  its  vslue  af- 
ter she  had  received  full  value  forlt.  Tbe  cov- 
enant was  not  in  general  restraint  of  trade,  but 
was  a  reasonable  measure  of  mutual  protection 
to  the  parties,  as  It  enabled  the  one  to  sell  at 
the  highest  price,  and  the  other  lo  get  what. 
they  paid  for.  It  imposed  no  restriction  upon 
either  ihat  was  not  beneQdBl  to  the  other,  by 
enhancing  the  wtce  to  tbe  seller,  or  protecting 
tbe  purchaser.  Recent  cases  make  it  very  clear 
that  such  en  agreement  is  not  opposed  to  pub- 
lic policy,  even  if  the  restriction  was  unllmileck 
as  to  boib  lime  and  lerrilory.  Diamond  MattJt 
Co.  V.  Beeber.  106  N.  Y.  473.  8  Cent.  Rep.  181  j 
Hodge  t.  ftioan,  107  N.  Y.  844,  S  Cent.  Rep, 
870 ;  Ledie  v.  LoriUard,  110  N.  Y.  619,  .W4.  1 
L.  R  A.  456;  Watertown  Thermometer  Co.  v. 
Pool,  61  Hun,  167.  Tbe  restriction  under  coo- 
slderation,  bowevar,  was  not  unlimited  as  lo- 

Tbe  chief  reliance  of  the  defendant  in  tbis- 
court.  where  the  point  seems  to  have  been  raised 
for  the  first  time.  Is  that  tbe  covenant,  so  far  aa- 
stipulated  damage*  are  concerned,  is  confined 
to  the  personal  acts  of  Mrs.  Gtoss,  and  does  not 
embrace  the  acts  of  ber  agents.  A  careful 
reading  of  tbe  agreement,  however,  in  the  light 
of  the  circumstances  surrounding  the  parlies- 
when  It  was  made,  shows  that  no  sacfa  result 
was  Intended.  Wbat  was  the  object  of  tbe- 
covenant  T  It  was  to  keep  secret,  at  ell  has- 
ards,  tbe  process  upon  which  the  success  of 
the    business   depended.     On   no  other  basil- 


Who  bad  the  power  to  keep  the  process  sec^et^ 
Clearly  the  defendant.  If  anyone,  aa  she  bad 
confided  It  to  no  one  except  her  trusted  agents, 
who  were  nearly  related  to  her  by  blood  or 
marriage.  But  could  sbe  covenant  against  tb» 
acts  of  those  over  whom  die  had  no  control  t 
Sbe  had  the  right  to  so  covenant  by  assuming' 
the  risk  of  th^r  actions  ;  and,  unless  she  had 
done  so,  presumptively  she  could  not  have  sold 
her  factory  for  bo  large  a  sum.  It  waa  safw- 
for  ber  to  sell  with  such  a  covenant  than  It 
was  for  the  plaintiffs  to  buy  without  It.  She- 
could  exercise  some  power  over  her  own  hus- 
band and  ber  father  and  her  huaband's  brother, 
all  of  whom  had  been  asaodaied  with  ber  In 
carrying  on  the  business,  and  whose  actions  in- 
certain  other  respects  she  assumed  lo  cootnd 
for  a  limited  time,  whereas  the  plaintiffs  wen- 
powerless,  unless  they  bad  bet  promise  tofce«p- 
the  process  secret  at  the  peril  of  paying  besvUy' 
if  she  did  Dot.    It  is  not  ■urpriBlDg,  therefore.. 


ini. 


RoTSEOLE  V.  Duim.B. 


to  And  tbat  tbe  reatilctlTe  put  of  the  covenuit 
•ppliM  wHh  Ihe  lams  force  la  her  agenU  that 
It  doea  lo  herself ;  for  she  undertakes  that 
neither  abe  aor  thej  will  dtecloae  the  «eciet,  or 
mgaffe  In  making  or  selliDjit  either  kind  of 
cheeae,  or  nae  the  trade  marks  or  oamee  cod- 
Heeled  with  the  business.  We  do  not  think 
thftt  a  personal  act  of  Ibe  defenitiuit  ia  esseotial 
to  a  violation  of  thia  coveaant  b;  her  ;  for  if 
■be  pennltigOr  even  does  not  preveot,  her  aceots 
from  doing  Ihe  prohibited  acts,  the  promise  is 
brolteo.  Wbile  It  ia  her  exclu^ve  covenant,  it 
Telaiea  to  the  action  of  others  ;  and.  if  they  do 
what  the  agieed  tbat  chej  would  not  do,  it  is  a 
breach  br  her,  although  not  her  own  act.  Bhe 
Tiolatad  Ler  agreement,  not  b;  selling  herself, 
but  by  not  preventing  others  from  setling. 
This  construction  of  the  restrictlTe  part  of  the 
covennnt  would  hardlj  be  opea  to  questioo, 
were  it  not  that  In  the  same  aentence  occuia  the 
reparatiTe  or  compensatory  part  designed  to 
make  the  plaiotiSa  whole  if  ttHdefendaDt  either 
could  not  or  did  not  keep  her  agreemem. 
'While  this  prorldes  lb>t  any  violatian  InTolvea 
the  penalty  of  $0,000,  It  adds,  "which  mm  Is 
hereby  named  aa  stipulated  damagea  to  be 
paid  ''^by  the  defendant  In  case  of  a  violation 
DT  ber  of  the  covenant  in  question.  What  kind 
of  violation  19  thus  referred  to  T  The  defend- 
ant says  a  personal  violation  by  her  only,  bnt 
Wt  think,  for  the  reasons  already  given,  that  the 
spiiit  of  the  agreement  Includes  both  a  viola- 
tion by  her  own  act  and  by  the  act  of  Ihoae 
whom  she  did  not  prevent  from  selllnii.al though 
ahe  had  agreed  that  tbey. would  not  sell.  As 
BO  one  not  a  party  lo  a  contract  can  violate  it, 
every  act  of  defendant's  former  agent*  contrary 


lo  her  covenant  was  a  violation  thereof  by  her, 
whether  she  knew  of  it  or  asseotad  to  it  or  not. 
Whenever  that  was  done  which  sbe  agreed 
should  not  be  done,it  was  a  breach  of  covenant 
by  her,  even  if  the  act  was  contrary  lo  her 
wishes,  and  in  spile  of  her  eiforca  to  prevent  it. 
Her  covenant  was  against  a  certain  act  by  any 
one  of  four  persons,  iociudini?  heraelf.  Two 
of  those  persona  separately  did  theact  which 
she  had  agreed  that  neither  of  them  should  do, 
and  thus  there  was  a  violation  of  the  covenant 
by  ber,  the  sane  as  if  sbe  had  done  the  act  In 
person.  Tbe  arttumeat  of  Ibe  learned  counsel 
for  the  defendant  that  the  contractfiied  asum 
to  he  paid  in  case  of  a  violation  by  the  defend- 
ant, but  not  In  case  of  a  violation  "by  the  other 
partiea,"  while  plausible,  ia  unsound,  for  there 
were  no  "  other  parties  "  who  could  break  the 
covenant.  Sbe  was  tlte  sole  covenantor,  and 
unices  she  kept  the  covenant  she  broke  It ;  and 
sbe  did  not  keep  It.  As  the  aciuat  damages 
for  a  breach  of  the  covenant  would  necessarily 
tie  "  wholly  uQcenaio,  and  incapable  of  being 
as(!ertained  except  by  conjecture,"  we  think 
that  the  parlies  intended  to  liquidate  them 
w lien  tbey  provided  tbatthesum  named  should 
be  "as  stipulated  damages."  The  use  of  the 
word  "penalty"  under  the  circumstances  is 
not  controlUng.  BagUg  v.  PlKidui,  18  N.  T. 
US ;  DaiHn  v.  Williamt.  17  Wend.  440,  af- 
firmed, 22  Wend.  201;  Wootter  v.  Kiteh,  20. 
Hun.  81. 

A*  there  is  no  other  aucstloD  that  requires 
disctiasion,  iAtju^fnuntiAovidbeafflmua,vH^ 

Ail  concur,  except  Brown,  J.,  not  slttiiig. 


NEW  JERSET  CODRT  OP  ERBOBS  AND  APPEAM. 


Semuel  ROTHHOLZ,  Flff.  irt  Err., 

Oliver  R.  DUNEUl 

( M.J. ) 

■A  connnnlemtlan  m»de  1>r  tbe  emmhimr 
of  a  buik  to  »,  atoeUtolder  with  reter- 
enoe  to  tbe  aolvencr  of  tike  plalntlll,  who  was 
■utetr  upon  an  otDclal  tMmd  to  the  bank.  Is  prlv- 
Il^ced:  and  It  Is  aot  neccmarr.  to  justify  the  oom- 
municatloD,  that  It  be  in  response  to  an  Ingalrr 
nade  br  the  stookholdiiT. 

(June  M.  ISttl 

ERROR  to  the  Circnit  Court  for  Atlantic 
Couoty  lo  review  a  judgment  in  favor  of 
defendant  Id  an  action  brouKOt  to  recover  dam- 
ages for  the  publication  of  an  alleged  libel. 

Tbe  tacts  sufflclently  appear  In  the  opinion. 
Mr.  Avfaet  StepMnj-,   for  pl^tift  In 
error: 
^ead  note  by  Tah  StoeeIh  J. 


■.—Libel;  prlvUesed  c 


tuUt  to  John  V.  Lovell  Co.  v.  Boughlon  IS.  Y.}  e 
It.  ft.  A.  MS;  Hlasour]  Pao.  B.  Oo.  v.  Bjcbmond 
lTei.>  4  L.  R.  A.  ESQ;  Hoore 

Bank  or  Tror  iN.  T.)  U  L.  E 

isuaA. 


To  In  any  way  Impnte  inaolvency  to  aaj 
merchant  or  trader,  or  lo  write  concerolnKblm 
thai  he  cannot  pay  his  debts,  is  libelous,  and 

therefore  actionable. 


Srlvileged,  because  written  In  answer  lo  Mr. 
hnmelss'  questions,  yet  the  libelous  words, 
being  volunteered,  were  not  privileged  under 
tbe  circumstances.  A  letter  may  be  privileged 
as  to  one  part  aod  not  as  lo  tbe  rest. 

Odgers,  Libel  A  Blander,  196;  Wama  v.  War- 
rtn.  1  Cromp.  M.  &  R  350;  Ccitt.  Wilton.  1» 
B.  Hon.  212;  Qodton  v.  Home,  1  Brod.  Sc  B.  7; 
LeaU  V.  Ohapman,  18  N.  T.  869. 

A  communication.  If  volunteered,  will  be 
privileged  when  the  party  to  whom  ilia  made 
lias  an  interest  In  it,  and  such  party  stands  in 
such  relallon  to  the  communicalor  as  to  make 
it  a  reasonable  duty,  or  at  least  proper  that  be 
should  give  the  Information. 

King  v.  PaUtrtan.  8  Cent.  Bep.  8S7,  49  N. 
J.  L.  417;  Marki  v.  BaJcer,  38  Hioo.  168; 
Locke  V,  Bradttrtet  Oo.  32  Fed.  Rep  TTlj  Sr^ 
«r  v.  li.  O.  Dun  A  Co.  12  Fed.  Rep.  626;  Onut* 
».   WaUn,  10  Fed.  Rep.  61B. 

That  anyone,  In  a  transaction  of  business  or 
employment  with  another,  has  a  right  I    "" 


mployment,  and  which  a  due  re> 


See  also  20  L.  R.  A.  440; 


r   L,    E.  A.  4S3,  850. 


New  JxatiET  ComtT  of  Ebuobs  akd  Ai>fkau, 


Smtm, 


^■rd  for  bli  own  Interest  makes  Decewnry,  will 
vol  ]ustlf J  defamatory  aaperalons  against  cbar- 
wster,  or  waalon  and  graiuitovs  cbarges. 

Taton  T.  Beani.  12  Ad.  &  El.  TSU;  Tuf^MicI 
y.Opyring,  I  Croinp.  M.  &  R.  IBl;  Reberttm 
T,  MeB&ugaa,  4  Bing.  670;  Addlaoc,  Torts, 
4  llOOi  ^oAr  V.  Eaya,  11  Cent.  R«p.  5(Ht,  60 
B.  J.  L.  275. 

No  charge  sbould  ever  be  made  recklesilj 
BDd  wBDlonlf ,  eyea  \a  confidence,  and  tbe  an- 
■wer  must  be  perUceDt  to  tbe  inquiry,  and  the 
defendant  must  not  commence  to  diapango  Ibe 
plain  tifTa  credit 

OdgerR,  Libel  ^Slander,  lOB,  304.  300. 

Officious  gossip  and  meddlesome  lulerfor- 
QDce  are  not  privilege  ^ 

Rumtevv.  Wrbb.  1 
Libel  A  Hlaoder,  306. 

If  tbe  bona  fides  of  thedefendaot  Is  in  ques- 
tion, and  when  the  occa^o  was  made  use  of 
cokirabi;  as  a  pretext  for  waotoolr  iojurlng 
the  plaintiff,  a  qnestion  arUes  wblch  must  be 


the  plaintiff,  a  qnestio 

decided  by  tbs  jnrv. 

Od^TB,  Libel  &  S 


Mgers,  Libel  &  Slander,  906,  21B;  Hage- 
nan.  Privileged  CommuTiIntiona,  IDT:  Paimer 
r.  Chneord,  4S  N.  H.  917;  Blam  y.  Badger,  38 
HI.  498;  HamOlon  v.  Bno,  81  N.  T.  IIS;  Van 
Wgdbv.  AipinwaU,  17  N.  T.  190. 
If  tbe  defeodant  exceeded  tbe  Jutt  limits 


of  malice  proper  to  be  weighed  bv  tbe  Jnrr. 

Aftdrm  V.  SeMtr.  45  N.  J.  L.  171. 

Mr.  Howard  Ohtow.  for  defendant  In 
«rror: 

Tbe  qneatkm  In  vnry  case  Is  thb;  Were  tbe 
clrcamatancea  such  that  an  boneat  man  might 
reasonably  suppose  It  bis  dut;  to  act  as  the  de- 
fendant baa  done  In  tbla  case  T 

Odgera.  Libel  &  Blander,  167. 

Vliere  tbe  occasion  is  pdvUegsd  tbe  borden 
of  proving  actual  malice  is  upon  the  plaintiff; 
lis  exiatence  must  be  made  out,  the  preoump- 
tlon  being  that  it  doee  not  exbt. 

Dealcer  v.  Omicrtl,  85  Hun,  684;  LewU  v. 
Chapman.  16  K  T.  872;  Sptff  v.  MmiU.  L.  R 
4  Ezcb.  282;  Briggi  v.  Oarrta.  3  Oent.  Rep. 
S«4.  Ill  Fa.  404;  Pfem  Co.  v.  Steaarl,  13  Cent. 
Rep.  S76,  110  Pa.  684;  Statt  v.  Bakk,  SlKsn. 
47S;  Ouiel^ford  v.  WindeU,  42  Phlla.  Leg. 
Int.  844;  Lavghion  v.  BitA/mof  Sader  it  Marr, 
L.  R.  4  P.  C.  604;  Kingy.  Pattenon,  8  Cent. 
Rep.  875.  40  N.  J.  L.  418;  Toogood  v.  Spfring, 
1  Cromp.  H.  A  R.  181. 

Tan  Sjrokelt  J.,  dcHvered  tbe  opinion  of 
the  court: 

Tbls  la  an  action  for  damages  for  an  alleged 
libel  contained  In  the  following  tetter,  written 
by  Oliver  R.  Dunkle,  the  caafflerof  the  Mer- 
GbeniH'  Bank  of  Atlantic  Cit;; 

"Robert  Obnmeiss.  Esq.:  Inclosed  please 
find  one  share  of  Merchanta'  Block  received 
some  time  ago.  Our  bcMrd  refuses  to  purchase 
at  present,  but  hold  ander  adviBemeni.  '  We 
have  stricken  your  name  from  the  bond  of  Mr. 
Carl  Voelker  by  request;  also  Bamuel  Roth- 
holz'e,  as  the  latter  has  no  financial  standing. 
Respectfully,  O.  R.  Dunkle,  OaBhler." 

Robert  Ohnmelss  was  a  etockbolder  In  the 
•sme  l«nk,  and  he  and  RothbolE,  tbeplaintlff, 
were  sureties  on  the  ofQcial  bond  of  Carl  Voelk- 
er, an  empli^S  of  Ute  bank.  Previous  to  the 
UL.R.A. 


writing  at  this  letter,  Ohnmelss  had  reqnetted 
Duokieto  have  bis  nsmestrlcken  from  the  said 
bond,  butdid  not  make  any  Inquiry  with  re- 
spect to  tbe  plaintiff,  Rolbbolz.  At  tbe  clcaa 
of  the  plaintiff's  case,  tbe  trial  jndge,  regarding 
the  communication  a  privileged  one,  ordered 
tbe  platntUf  to  be  called.  Whether,  under  the 
glveii  drcnmslances,  tbe  nonsuit  ^ould  have 
been  ordered  Is  the  sole  questloa  in  this  court. 
The  Btalement  ihatthe  plaintiff  bad  no  finan- 
cial standing  was  libelous,  and  constttuled  s 
legal  foundation  for  the  recovery  of  damsgea. 
unless  the  occasion  upon  which  it  was  uttered 
gave  rise  to  the  privilege  of  pablishing  what 
would  otherwise  be  actionable.  Tbe  term 
"privilege,"  a«  applied  to  a  communication 
alleged  to  be  libelous,  means,  simply,  that  the 
circumstances  under  which  It  was  made  bi« 
ancb  as  to  repe!  tbe  legal  Inference  of  malice, 
and  to  throw  upon  tbeplatntlS  ihe  harden  of 
offering  some  evidence  of  its  existence  beyond 
the  falsity  of  the  charge.  Thia  court.  In  fin; 
V.  PatUrton,  4»  N.  J.  L.  410,  8  Cent.  Rep. 
876,  declared  "that  a  communication,  maae 
bona  fide,  upon  any  subject  matter  in  whicli 
tbe  party  oommunfeating  baa  an  Interest,  or  In 
reference  to  which  he  has  aduty.  Is  privileged. 
If  made  to  a  person  havinga  corresponding  In- 
terest or  duty,  although  it  may  contain  mm- 
Inalory  matter  which,  wltboot  thia  privIlegB, 
would  be  .  .  .  actionable."  In  the  case 
dted  tbe  learned  Judge  who  delivered  Ihe 
opinion  of  tbe  court  referred  with  approbation 
to  Laviem  v.  Anglo-Bgrptian  0.  d  OH  Co. 
L.  R.  4  Q.  B.  MZ,  and  to  .PIUbuMpMa,  W. 
*  B.  B.  a>.  V.  _Quiaiv.  88  U.  B.  21  How. 
203,  16  L.  ed.  lU  The  first  of  tbeee  casea 
an    action  for   libel  against  a  corpora- 


tion for  poblisbinK  a  report  made  U: 
Dany  by  auditors, In  their  audit  of 
itra  aoooml,  reflecting   upon    tbe  ptalntift. 


_  .  report  was  aubmltted  at  a  general  meeting 
of  the  sbaieholders  of  tbe  company,  and,  un- 
der a  resolntloD  of  Um  meeting  was  printed 
and  circulated  among  tbe  sbai«Wders.  The 
conn  bdd  that.  Inasmuch  as  It  was  tbe  interest 
of  all  tbe  sbareholdera  to  Iw  Informed  of  tbe 
report,  tbe  pubticaUon  was  privileged,  on  tbe 
ground,  as  Hellor,  J.,  said,  "that  to  print  tbe 
.report  was  a  necesBary  and  r^asonatde  mode  of 
oommnnicating  It  to  all  tbe  ■bsreholders,  who 
must  be  more  or  lees  numerooi."  Id  tbe  sec- 
ond case  a  report  mede  to  stockbokteis  In  writ- 
ing, and  printed,  witii  respect  to  tbe  capacity 
and  skill  of  one  of  the  company'!  emplovfa, 
was  held  to  he  a  prlvflegea  oommunication. 
These  cases  are  referred  to  for  tbe  purpose  of 
showing  that  a  communication  to  a  sharehold- 
er of  r,  corporatkm  tondilnK  matletB  wblch 
concern  the  corporate  body  are  wiUiIn  tbe  rule 
of  privilege,  which  secures  tiie  immimltT  to 
the  ofilclal  who  m^es  tbe  publication.    Ohn- 


shareholder  in  tbe  banlE,  he  bad  Ihe  rirht  to 
receive  the  information  imparted  to  bim  by 
Dunkle,  thecasbier.    The  fact  that  Rotbholi'a 


had  been  taken  from  a  bond  held  by  the 
bank,  and  tbe  reason  for  removlnglt,  was  amat- 
ler  which  concerned  ObnmelaB.  As  a  stock- 
holder he  could  justiy  have  complained  If  a 
competent  security  had  been  improperly  sur- 
rendered by  those  wbo  conducted  the  affaln  of 


SsLLiBS  T.  Tsui  OBarBix  R.  Co. 


«oiDiBimlc«UoD,  that  It 

napoDw  to  sn  iMobr  bxIb  Iv  Oknmtfai. 

b  Va««r  T.  Z«afc,  4B  L.  T.  N.  &  Ut,  Jcasel, 
Jf.  &,  atyt:  "It  an  anawer  te  gtven  In  the 
-dlacbHgo  of  a  lociBl  or  nKml  ia^,  or  if  tbe 
penon  who  glvea  it  tUnki  it  to  b*  m,  that  is 
'«Bougli.  It  iwmI  not  emi  bean  uswar  to  an 
inqal)7.  but  the  GCHntiiniilo«ti)w  maj  be  a,  toI- 
TwUiyoDS."    In  my  Jodgmaat,  ttw  oiicnm- 


■tcnoesnnder  which  the  letter  waa  written  upon 
wbicb  this  salt  la  baaed,  repel  the  inference  of 
an  improper  taotlTe  on  tbe  part  of  deteadaQt, 
and  oaai  upon  the  plalntitr  the  harden  of  proT- 
ing  malice. 

Mo  evidence  bavinff  bean  produced  In  th« 
trial  conit  to  show  mdice  in  the  publlcattoii, 
tbe  noa-«ult  was  properly  ordered,  and  tAtf 
jv4(p»t»t  itlota  Aould  M  qiftrmad. 


TEZ&8  SUPBEHB  COURT. 


J.  8.  BELLEBB,  Appl., 
TBXAB  CBNTIUL  a  OO.  it  A 


3(e  yeaerraMon  of  a  wigbt  to  flood  lutda. 

eoareyed  bj  a  nUIroed  oompaar,  witl]  water  at 
C  a  rlTer  backed  up  by  tlie  faulty  oooitructlon  of 
tbe  embankiDent  on  wfalcb  Its  ttscki  are  laid,  will 
be  Implted  tram  the  mere  fact  that  tbe  ociiitb7- 
aaee  waa  naile  after  the  embaakment  waa  fln- 


[June  IB,  letL) 

APPEAL  byplaintlft  tromajadgmeiit  of  th« 
Dlitrfct  Court  for  Boeqne  County  in  favor 
of  defendania  in  an  actioD  brought  to  reooTer 
damages  for  in  Juris*  caused  to  praintilTB  prop- 
er^  by  tbe  backing  up  of  tbe  water  of  a  riTer 
c«  aeconnt  of  the  alleged  faulty  oonslmctlon 
of  defendant'arBilroitdein'bBnkiitent.  Set)ert»d, 

The  facta  aufflciendy  appear  in  tbe  (pinion. 

JAatri.  Knlfht,  Otado  *  Simaamf  for 
appellant. 

Mr.  If  O.  Alax»ndar  for  appellee*. 


Horn.— InylM  rawrmtOnii. ' 


-tkw  outol 


if  a  fnut  will  not  be  laipUed  ezuept  In 
-eaaa  ox  neoeaBltr.  Croailar  t.  Uffhtowlei,  Ik  R.  I 
■Cb.  App.  4TS. 

The  lisht  to  foul  a  atnam  fiom  Sje  work*  can- 
vot  be  reaervEd  by  ImpUoatton.    IIM. 

Neither  wUIaneaaemeDt  of  llzbt  and  air  foe  wln- 
■dowi  be  «o  ifiiarvvd  od  tbe  sale  of  a  vacant  lot. 
Wlieeldon  T.  Bunowi,  L.  R.  U C%.  Dlr.  Bl;  Whitev. 
Bwa,  T  Hurlet.  *  M.  TB;  XUli  v.  Hsncheeter  Oa- 
-rtaaa  Co.  L.  B.  *  a  P.  Nt.  M;  BuneU  t.  Watla.  L. 
B.  a>  Oh.  Ut.  BMl 

Mor  an  aaaamoit  tor  tbe  tsoleotlon  of  bow^eprtta 
-vt  larne  Taaeta  a*  a  ikMk  over  a  nelsbborliiK  coal 
Wharton  the  nle  of  tbe  latter.  SuneM  t>  Brown, 
-i  Da  Q.  J.  *  B.  lag. 

An  Implied  TsaBrvatlon  of  a  riafat  of  way  over 
land  Bold  win  be  made  only  In  case  of  strict  and 
:afaaolutc  neoeealty  (Shoemaker  v.  Sboemaker,  11 
Abb.  N.C.  BO);  and  not  of  away  merely  for  oonven- 
lenoe.    Mitchell  T.  Belpel,  S3  Hd.  XL 

But  K  may  be  upheld  In  ease  of  an  alley  over 
premlSH  aold  with  a  booae  when  It  la  the  only 
mnnn*  riit  nrram  to  another  houae.  DmelT.Bols- 
'Uano.ll*.  Ann.ior. 

And  In  Pennsylvania  the  uM  of  an  alley  which 
was  open  and  appaieot,  haylnr  a  sate  set  up.  was 
■held  to  be  lOaiBVad  tboosh  not  sulotly  a  way  of 
ilwofanltT    Cannon  t.  Boyd,  IS  Pa.  IIS. 

An  expieaa  reaerTalion  of  an  amb  way  on  the  nie 
•Vt  a  house  was  held  to  Imply  a  reeervadon  of  tlie 
nae  of  a  pnwageway  under  It  to  reach  a  stable  fn 
thenar.   Davies t. Bears,  L. R.  T Eq. Gas.  ffir. 

On  tbe  other  hand,  a  rlsht  of  way  of  oeceastty  la 
not  reeeared  when  flw  grantor  expreealy  releaaee 
.«n  "*Tt*"r  rlcht  of  war  although  hi*  land  la  thus 
left  entirely  shut  In  from  the  inibllo  road.  Hloh- 
■«ida  V.  Attleboro  Kanob  B.  Co.  Ul  Haaa.  UT. 
nMae  two  eaae*  last  referred  to  may  perhape  be 
tarnlns  on  tbe  ornstruoUnn  of  the 
let  thao  on  the  question  of  Implied 


baUdlnir.  DillnianT.  Hoffman,  88  Wla.iEB:niomp> 
aon  T.  MtDer.  30  Iowa.  8M. 

Ihs  aame  rule  appllaa  where  a  leMee  eablets  the 
Oratflocc  of  thebaUdlns  so  arranited  that  tbe  oe- 
oeaalty  of  hit  own  use  critbe  stairway,  hall,  etc.  Is 
apparenti    Beoedlat  v.  BUilng  iWla.)  Hay  6.  IBSL 

In  Wlsoonsin  a  reasonable  neoeealty  g«  dMln- 
gulsbed  from  an  abaolute  ueoeaalty  1«  suffldeot  to 
auslaJn  an  Implied  reosrvatlon  of  the  uae  of  stair- 
ways, eto.    Galloway  v.  Boneatcel.  05  71s.  HO. 

But  Buoh  use  of  stairways  li  not  neerved  where 
other  fndependent  entrances  exlet.  Outerbrldge  v. 
Pbelpa.  U  tHow.  Fr.  TTi  Sohrymser  t.  Phelps,  « 


In  Feuosylvanla  tbe  use  of  a  dam  and  race  on 
land  sold  tor  supplylntc  with  water  a  mill  retained 
by  tbe  srantor  was  held  to  be  neerved  by  Implica- 
tion.   Belbertv.Levan,8Pa.88S. 

There  are  exactly  contrary  decisions  In  Now  Tork 
andHnlne.  Burr  v.  Hills,  H  Wend.  OD;  Preble  V, 
Bred.  IT  He  in. 

In  Re*  Janey  a  similar  reaorvatlon  of  the  nse  of 
a  apring  and  an  arUtlDlal  conduit  on  land  sold  for 


Ad  eaasmeot  of  evident  necealty  In  atalrways 
«nd  ballwaya  la  TcearreJ  on  tbe  Mleotpart  of  a 

Bee  alao  17  L.  R.  A.  420. 


held;  tiie  court,  like  tbe  courta  of  Pennaylvanla, 
teeming  to  extend  the  dootaioe  of  Implied  r«aervs< 
tlons  beyond  case*  of  ttrlot  neoesatty.  Bcvmoui  v. 
Idwla.l8M.J.B<i,««. 


Ofiaeotiraln, 

So  Implied  icseivatloa  of  the  nae  ot  a  drain 
whiob  Is  not  apparent  existe  on  the  tale  of  prem- 
ises over  which  It  runs,  at  leaat  where  another  oonU 
be  made  at  reesoimbla  axpenae,  and  thereforaanoh 
use  Is  not  s  nnoranltr  w«"djil  v.  HolAughUo,  IS 
Allen.  806;  Carbray  v.  WUlls.  T  Alleo,  MS:  Butler- 
worth  V.  Ciawtotd.  UK.  X.  Stt;  Soott  v. BenM. tt 
Qratt.  L  Contra,  Pyer  r.  Carter,  I  Hurlst.  A  H. 
ma.  But  this  last  case  hss  been  completely  over- 
ruled In  tbe  later  Boglkh  cases  dted  at  tbe  bevln- 

Tfaerelsanotherolottof  cues,  not  oooslderedln 
this  note  whlob  nlate  to  easementa,  where  the 
premises  BffeotPd  are  told  tlmultaneoualy  to  dUter- 


Texas  Sdfbsmk  Goubz. 


OaJBAa.  /.,  ddlvered  the  opinion  of  the 
court: 

Awellant  brought  thl«  actloii  to  recover  of 
the  Texas  Central  Railway  Company,  and  of 
SlIIlDgbam  and  Clark,  aa  receivers  of  its  prop- 
erty, opersUng  its  railroad,  damages  for  the 
deatrucIioD  of  a  stock  of  Epoda  by  an  overflow 
of  the  Bosque  River.  The  overflow  was  al- 
leged to  have  resulted  from  the  negllgeat  con- 
struction of  the  bed  of  tberailrof^  acrois  the 
▼alley  of  the  river.  The  defendant  flled  a 
Bpecial  answer  to  the  petition,  in  which  tt  was 
averred,  in  substance,  tbat  at  the  time  the  rail- 
road was  constructed  the  Railroad  Company 
owned  the  land  alonji;  the  river  at  the  place  of 
the  embankment,  including  as  a  part  thereof 
the  lot  upon  wtdcb  the  puintifTs  goods  were 
ftored  at  tne  Ume  of  the  overflow,  aiid  that  the 
piaintiflheld  the  lot  "under  a  purchaser  from 
■aid  Company,  who  purchased  the  aame  after 
the  erection  of  said  railroad  and  embankment, 
.  .  .  whose  title  was  governed  by  a  convey- 
ance from  said  Company,  containing  a  clause 
warrantiDg  the  title  to  the  same  against  all 
persona  claiming  or  to  claim  the  same  by, 
Ihrougb,  or  under  its  aaaigns  or  successors." 
It  was  also  alleged  tbat  the  parcel  of  land  so 
conveyed  was  a  lot  In  a  town  which  bad  been 
laid  on  by  tbe  company  prior  to  the  convey- 
ance, and  that  at  the  lime  the  Company  sold 
this  lot  it  also  sold  other  lots  in  the  town  to 
other  persons.  The  plaiotiS  demurred  tolhis 
special  answer,  but  the  demurrer  was  over- 
ruled. The  suffldency  of  the  answer  Is  prae- 
ttcally  the  only  question  presented  by  this  ap- 
peal. The  delcnnlnallon  of  theappeal  resolv(« 
Itself  into  the  Inqultr  whether  In  the  convey- 
ance of  the  lot  bv  the  Company  there  was  an 
Implied  reservadon  of  the  right  to  flood  ^e 

Ented  premises  la  case  of  freshets  by  rslain- 
_  the  embankment  as  It  then  eiUtea.  The 
questions  of  grant  of  easements  by  implication. 
and  of  implied  reservations  of  easements,  have 

Siven  rise  to  much  conflict  of  opinion.  A  dls- 
nction  Is  generally  recognized  between  an 
Implied  grant  and  an  Implied  reserTatlon.  It 
is  conceded  to  be  the  settled  law  In  England 
"that,  when  the  owner  of  two  adjoining  lots 
•ells  one,  be  does  not  reserve  impliedly  for  the 
benefit  of  Ibe  other  any  easements  except  those 
of  a  strict  neoestity;  .  .  .  but  that  be  does 
impliedly  giant  to  the  grantee  all  continuous 
tind  apparent  eaHments  which  are  necessair 
for  the  reasonable  use  of  the  property  granted, 
and  which  have  been  or  are  at  the  time  of   the 

esnt  used  by  the  owner  of  the  entirety  for  the 
neflt  of  the  part  granted."    Wasbb.  Easem. 
4tb  ed.  p.  lOS. 

The  reason  for  denying  a  reservation  by 
hnplicBtion  is  that  to  permit  it  would  be  " 
allow  the  grantor  to  derogate  from  the  grai 
Uany  of   the  American  courts  of   the  hlgbi 
authority  adhere  to  the  Buglisb  doctrine  as 
implied  reservations,  though  Ihere  are  others 
which  lay  down  a  rule  more  favorable  to  the 
grantor.     The   Supreme  Court  of  Maine   has 
decided  that  "where  the  owner  of  land  flowed 
hy  amill'daro  sells  the  mill  and  dam,  and  re- 
tains the  land,  tbe  right  to  flow  the  land  to  the 
extent  it  was  then  Sowed  without  payment  of 
damages  passes  by  the  grant;  but  where  the 
owner  sells  Ibe  land   flowed,  and  retains  the 
mill  and  dam  without  teaerving  the  right 
UL.R.A. 


flow,  be  ii  not  protected  from  the  pajawnt  of 
damages"  PrMi  v.  Sted.  17  Me.  IW;  a»fT- 
T.  Mm,  21  Wend.  388;  Ooddard,  Easem.  ISi; 

Washh.  r -^    '   "    "-"    "  '       " 

8H 


Reed.  17  He.  1 
8;  Ooddard,  Ea 
tth  ed.  at;  Gonld,  Waten,  }. 

Even  thosecourti  which  bold  that  a  reserva- 
tion ofan  easement  may  be  implied  beyond  strict 
necessity  restrict  the  rule  to  such  easements  as- 
are  "apparent  and  eontinuous."  An  apparent 
easement  la  one  which  it  obvious.  Applying 
that  rule  to  tbe  facts  of  this  case,  can  it  be 
said  tbat  tt  obviously  appeared  to  tbe  pur- 
chaser that  the  lot  which  was  sold  was  flooded 
by  tbe  embankments  Tbe  embankment  itself 
was  doubtless  obvious  enough.  But  it  would' 
seem  to  us  that  the  purchaser  might  have 
reasonably  presumed  that  the  Compaoy  had 
availed  Itaeti  of  competent  eoglneerlhg*  skill, 
and  had  so  constructed  Its  works  as  not  to  im- 
pede tbe  natural  flow  of  the  water.  Under- 
such  clrcnmstancea,  we  think  it  should  not  be- 
held that  the  company,  by  mere  Implicatidn, 
reserved  a  right  to  flow  the  land  without  pay- 
ing damages  therefor.  There  is  much  that. 
commends  tbem  to  favorable  consideraUon  in 
tbe  remarks  upon  the  questloa  of  (Ai^  Jltttie»- 
Rj^n,  of  tbe  Supreme  Court  of  WucoosId: 
"We  may  say,  however.  In  passing,  that  it  is- 
always  saiest  to  let  written  contracts  speak  for 
themselves.  This  rule  is  often  relaxed  with 
doubtful  expediency.  Parties  ought  to  make 
their  own  contracts  complete.  Alienations  of' 
land  are,  or  ought  to  be,  grave  and  d^lberate- 
tranaactloDS.  Every  conveyance  should  con- 
tain 'the  certainty  of  tbe  thing  granted  to  the- 
full  extent  of  the  grant,'  What  may  be  ex- 
pressed enlarging  or  restricting  the  grant  io. 
particular  cases  sbould  not  be  left  to  implica- 
tion. It  is  often  difflcult,  a*  the  cases  show, 
to  determine  wbat  shall  be  Implied  Id  ccmrcT- 
ances  by  way  of  grant  or  reaerratioD  ot  ease- 
ment; wbat  parties  who  might  have  apoke*' 
shall  be  held  to  Intend  hy  iheir  silence;  and, 
because  'a  deed  shall  be  construed  most  strong- 
ly against  the  grantor,'  this  view  applies  wiUi 
great  force  Bgaloet  implied  rewrvations  in  the- 
servient  estate  conveyed  by  the  owner  of  the 
dominant  estate.  Indeed,  It  is  remarkable' 
tbat  tbe  doctrine  of  implied  grant  of  easement 
in  the  land  of  the  grantor  once  rested  very 
much  on  the  prindpfe  that  the  grantor  should: 
not  be  heard  to  der^ale  from  his  grant  {Holt- 
ton  V,  HVearion,  8  "rT  R.  SO);  and  yet  thesame- 
doctrine  has  been  extended  to  implied  reser- 
vations to  the  grantor  In  what  be  conveys,  la. 
direct  derogation  of  bis  grant.  Oo  principle, 
tlierefore,  we  should  be  disinclined  to  en- 
iBjge  or  limit  estates  granted  by  implication  of 
law.  further  than  a  general  current  of  decisions 
might  oblige  us."  DiUman  v.  ffoffman,  88- 
wis.  678.  We  think  there  was  no  Implied rea- 
ervation  in  this  case,  and  that  tbe  demurrer 
to  tbe  answer  should  have  been  sustained. 
Tbe  defendant  receivers  put  in  a  demurrer  t»' 
the  petition,  which  wasovemiled  by  theconrL 
Tbe  appellees  have  flled  no  oroai-assignmenta 
of  error,  and  the  question  of  their  liahlU^  ia- 
not  before  the  court.  The  counsel  for  appel- 
lees admit  thia. 

For  the  error  of  the  court  in  suatalnitig  the- 
demurrer  to  the  spedsl  answer,  tA«  ju^ment: 
it  mtrud,  and  the  cause  remanded. 


ALfflOK  T.  BtATI  OV  ijAltkVA. 


ALABAMA.  BUPBBHB  OOUBT. 


A.  H.  ALSTON  4f<i;.,  Afptt., 

t. 

STATE  OF  ALABAMA. 

((aAl&.lM.) 
1.   TlwaddltlODtaliha  tuuMofthed^ 
poaltar  in  •■■    Booonnt  wlUt  a  bank  ol   tlie 
words  "^Ob*  of  probate,  Uocan  moner."  ti  not 
alone  niOoleiit  to  maka  iepaettM  od  aucih  aooount 


APPEAL  by  defendaDta  from  a  Jndgnmit  of 
tlie  ClicuJt  Court  for  Barbour  Oounlf 
In  favor  of  plajotin  fo  au  action  on  tbe  offldal 
bood  of  daendiiDt,  Aliton,  to  T«coT«r  the 
smouDt  of  llcenae  money  wblch  he  had  re- 
ceived and  negleciedtotDraovertotlMStftta 
Aj^vitd. 

Tbt  facts  anfflciently  wpear  la  the  opinion. 

Mettrt.  I^wrmiee  H.  !•••  and  P«»ah 
Jk  Ev»BM  for  appetUntB. 

Jfr.  WlUiam  U  Hutla.  JUy.-Qon.,  for 
tbp  SUte: 

A  credit  given  for  the  amount  of  a  check  bj 


check.  It  is  the  same  aa  If  tbe  mocey  had 
been  paid  over  the  counter  on  the  check  and 
then  immediately  paid  back  to  the  account  of 
the  depoettor. 

Horse,  Banks  &  Banking,  §8  4B1,  560; 
Oiti/  Nat.  Bank  of  Saina  v.  Barnt,  66  Ala. 
267:  OddU  *.  Naiiaiua  Oitg  Bank,  4S  N.  Y. 
7S0.  6  Am.  Rep.  160. 

Wbetber  tbe  deposit  here  In  question  wai 
^□eral  or  special  la  Immaterial.  The  bank  it 
»>and  to  eierdae  ordinary  care  and  no  more 


A  deposit  la  general  onieBa  ezpmaly  r 

Hone,  Bank*  A  Banking,  S 1S6. 

A  general  deposit  is  In  legal  effect  a  loan  by 
Ibe  depositor  to  the  bank,  the  title  to  -^ ' 
money  passing  to  the  bank. 

Horse,  Banks  &  Banking,  g  2SB. 

The  statutes  of  Alabama,  conalnied  on 
ciplea  of  public  policy,  exact  of  officers 
ebatged  with  collecnng,  keeping,  and  paying 
over  the  public  revenue,  the  highest  care, 
Tigilance,  and  diligence  known  to  the  law,  such 
■a  a  very  prodent  and  CMitlons  man  exercises 
In  respect  to  the  most  Important  matten. 

State  T.  Sotttlon,  78  Ala.  G76. 

There  la  no  statute  in  Alabama  autborlzlng 
public  officers  to  deposit  public  fundi  In  bank; 
18L.R.A. 


benoe  tbe  deposh  In  this  ease  was  an  ooan- 
tborlzed  conveirion  of  tbe  State's  money. 

Oode  188S,  §§  8808,  8800. 

A  public  officer  is  not  discharged  from  liar 
mity  for  public  f nnds  deposited  by  bim  la 
bank  without  legislative  autiiorily,  and  which 
are  lost  by  reason  of  the  failure  of  tbe  bank. 

State  r.  fMetU,  VJ  Ho.  «8S,  SU  Am.  Rep. 
612;  State  t.  Moon,  1\  Ho.  418.  41  Am.  Rep. 
833;  Lomry  t.  Poik  County,  61  Iowa,  60,  8S 
Am.  Rep.  114;  Ward  v.  (Mfkr  Cfe.  Sdioot 
Diet.  No.  15. 10  Neb.  298,  85  Am.  Rep.  477; 
/n^  r.  State,  01  Ind.  SIS;  WiUon  r.  Wiehita 
Oonnis,  97  Tex.  Wt;  Sown*  v.  Laihene,  7S 
N.  C.  608;  United  Stale*  r.  Freeman,  1  Woodh. 
A  H.  AS;  Hecbem,  Pub.  Off.  g  019;  Murpbr, 
Off.  Bonds,  8  HM. 

York  Oovntp  r.  Waleon,  IS  8.  0. 1,  40  Ahl 
Rep.  07!I,  which  holds  to  tlw  contraiy  view^ 
seems  to  stand  alone. 

W»lkM>,  /.,  dellyeied  Ute  opinion  of  the 
court: 

In  such  caan  as  the  law  prescrlbea  a  state  or 
county  license  to  engage  In  or  carry  on  any 


judge  of  the  county  In  which  it  is  proixwed  to 
ennge  In  or  carry  on  such  buainees  or  to  do 
sncfa  acL  The  money  so  paid  for  licenses  be- 
infcpart  of  therevenue  of  tbe  State  or  county, 
._.(..  —  jj^y  jjg^  ^jj^  recdyad  br  the  pro- 


permitting  another  to  use  any  of  it;  and  h« 
most,  on  flie  last  day  of  each  quarter,  par  to 
the  state  treasurer  the  money  recelTed  I^  bim 


him  by  law.    Code  1 


».§S  ( 


referred  to  exert  a  controUtDg  icflnenco  In  tbe 
determination  of  the  question  presented  In  thli 
case  by  tbe  coatentton  that  the  failure  of  tbtt 
defendant  Alston  to  pay  to  tbe  State  certain  li- 
cense money,  wblch  he  collected,  and  with 
which  be  u  chargeable  as  probate  Jnd^, 
should  be  excused  on  tbe  ground  that  said  ti< 
cense  monev  has  been  lost  by  reason  of  the 
failure  of  a  bank  in  which  It  bad  been  deposit 
ed.  at  a  lime  when  said  back  enjoyed  the  con* 
fldence  and  esteem  of  the  business  world,  and 
of  the  embarrassment  of  wblch  said  Alaton  had 
no  reason  to  kaow  or  suspect  until  after  the 
failure  was  publicly  announced.  Can  tbls  ex- 
cuse avail  as  a  defence  to  tbe  suit  of  tbe  Stnt* 
to  recover  tbe  amount  of  its  license  money  so 
lostT  This  iuqulry  involves  tbe  question  of 
right  of  the  prooate  Judge  to  make  tbe  deposit 
as  be  did.  Alaton,  aa  probate  judee,  accented 
payment  of  tbe  license  money  in  tbe  check  of 
tbe  licensee,  made  payable  "to  county  and 
State  of  Ala.,  or  bearer."  Tbls  check  Alston 
presented  to  tbe  bank,  and  had  the  amount 
thereof  put  to  bis  credit  on  an  account  entered 
on  the  books  of  tbe  bank  with  "A.  H.  Alston, 


at.^Viia  Sonuna  Oooat. 


Jr«a, 


depMi 

cai  111OM7  ot  thlBg  deposited.  lo  aucb  n  , 
tbe  rigbt  of  propeit^  lemains  in  the  depositor, 
and,  it  the  d«pMit  u  of  money,  the  bank  tdmj 
not  nlD^eft  witb  Its  own  fonda.  Tbe  relo- 
UoD  created  ia  tliat  of  bailor  and  bailea,  and  not 
that  of  crediLor  aod  debh»'.  Bagden  t,  BanJt 
cf  Com  F4ar,  <S  N.  a  IS;  AitMoa  t.  Btal  Bt 
iaU  Bank,  6  Atk.  207:  Xowry  v.  P0U1  Oount]/. 
SI  Iowa,  SO:  2  Am.  AEog.  Eitiwclop.  Lew,  03; 


tMU''^  >■  A  general  depodt,  uoleia  tliere  is 
artdence  to  iliow  that  it  wat  Uie  bacli'a  duty, 
ij  SKTeement,  express  or  clearly  Implied,  lo 
l|iaep  u  Beparate  and  apart  from  Iti  owd  funds, 
aod  to  reuira  that  tdeoUcal  monay  to  tbe  de- 
positor. Honey  tecdved  by  a  bank  on  Keneia] 
oepoelt  beoomea  the  property  of  the  bank,  and 
can  ba  loaned  or  olheiwlae  uaed  by  It,  aa  other 
moneys  beloDElng  to  it.  The  bank  becomes 
I|)a  debtor  ot  the  depositor,  aod  Its  obliaatioa 
ia  satisfied  by  honoriag  the  depoBitor'a  cliecks 
(o  the  amount  of  his  depoatt.  The  depositor's 
daim  ia  a  mere  choee  in  action  for  so  much 
money.    He  becoinea  a  credltoi  of  the  bank. 


The  words,  "  Judge  of  probata,  Uceiue  mon- 
ey." auDBxed  to  the  name  of  tbe  depositor, 
served  to  distinguish  that  particular  account, 
and  to  keep  it  sepaiale  fmm  olber  dealings  he 
might  have  with  the  bank.  Honeys  depwited 
on  an  account  kept  in  that  £oim  would  be  more 
readily  traced,  and  tbe  bank,  perbapa,  would 
Ite  chargeable  wlih  notice  of  tbe  source  from 
which  the  depositor  derived  funds  which  he 
directed  to  be  credited  to  him  in  that  vav. 
But  the  addition  oC  the  words  referred  to  would 
pol  operate  to  change  tbe  character  of  the  de 
poait  from  a  generu  to  a  special  one.  There 
u  noUilog  to  indicate  lliat  tbe  amount  charged 
against  Itaelf  by  tbe  bank  on  this  account  was 
kept  aeparaU  or  uomingled  with  its  own  piDp- 
erty.  Tbe  contrary  appeaia.  Manifestlv.  tbe 
iMink  did  not  undertake  lo  become  the  oailee 
of  that  license  money.  The  effect  of  tbe  trans' 
action  was  simply  to  sulMlilute  one  person  lo 
soother's  poaitioo,as  a  creditor  of  the  back,  to 
theamount  of  the  check  deposited.  Tbe  maker 
of  tbecheckbadnopropertyin  tbe  funds  of  tbe 
bank  by  virtue  of  hia  account  Uterewlth.  The 
entry  ot  the  amount  of  tbe  check  on  Alston's 
account  was  but  a  shifting  of  the  bank's  lia- 
bility. So  far  as  Alston  was  concerned,  the 
bank,  by  accepting  the  deposit,  merely  Ixcame 
bis  debtor,  and  assumed  tbeobligation  to  bcnor 
his  checks  to  the  amount  so  credited  to  him. 
Hnveju  v.  Latient,  75  N.  C.  606;  VeLain  v. 
WaOaee.  108  Ind.  568,  8  West.  Rep.  360;  1 
Uorse,  Banks  &  Banking,  8d  ed.  ^  13d;  S 
Morse,  Banks  A  Banking,  8d  ed.  g  604. 

The  money  of  the  Slate  was  thus  turned 
over  to  the  bank  on  general  deposit,  and  be- 
came a  part  of  iia  funds,  and  subject  to  its  use. 
as  soy  other  of  its  property.  This  use  of  the 
public  money  by  the  probata  Judge  was  without 
18  L.  R  A. 


warrant  of  law.  He  had  no  right  to  oonTcrt  ft 
to  his  own  uaa,  or  permit  anyone  else  to  use  it 
The  deposit  waa  of  like  effect  as  a  loan  of  the 
money.  It  was  an  unautbtnlzed  uae  thereof. 
The  probate  judge  by  that  act  voluntarily  re- 
linquished his  oustody  and  conUol  of  thia 
public  fund,  so  that  be  could  not  reclaim  IL 
When  the  State  demands  it,  bis  answer  ia  that 
he  no  longer  has  it.  but  has  a  claim  for  tha 
amount  Ineracrf  against  an  Insolvent  bank. 
In  view  of  tbe  statutory  provkioaa  above  re- 
ferred to,  we  think  that  tUs  anawer  Is  wbdly 
tncnfflcieiit  aa  a  ddense.  The  effect  of  (ha 
Statute  la  to  make  the  probate  Jndn  Ow  cna- 
ledian  ot  that  moon,  and  to  prohibit  him 
bom  pwrnitliog  anotbei  to  uaa  it-  Whether 
ot  not  it  would  Bave  bem  wtoe  to  authorise  the 
depoaiiof  tha  putdic  funds  lo  baniu  of  reputed 
solvency  waa  a  matter  for  legislative  determi- 
nation. The  Legislature  haa  prohibited  any 
such  dlq>oaitioa  of  poUfo  nooeya  aa  is  eifected 
by  a  general  deporit  thereof  in  bank.  I^e 
conrta  cannot  recognlce  as  legitimate  and  es- 
cnsable  that  which  tbestatutes  have  forbidden. 
They  are  without  power  to  dispense  with  ihe 
requirements  of  the  Statute,  tboufrb  It  may  be 
apparent  that  tbe  defendant  did  not  knowingly 
Tiolaie  (he  law;  that,  in  making  the  dep<wit, 
he  was  actloe  under  a  generally  prevailing 
misapprdienstiin  that  soch  disposition  of  put^ 
lie  moneys  waa  auihoriied:  and  that  he  may 
have  honestly  thought  that  It  was  tbe  safest 
and  moat  prudent  thing  to  do,  under  the  cir- 
curostancea,  until  tbe  arrival  oi  the  time  when 
he  was  required  to  make  payment  lo  tbe  Stat& 
Tbe  depoMt  itself  having  Wen  anlawf  u1,  a  vio- 
lation ot  an  official  duty,  and  a  breach  of  the 
condition  of  the  bond,  a  defenae  which  necea- 
aarlly  involves  reliance  upon  that  act  ai  valid 
and  authorized  must  unavoidably  fail.  Ijforg 
V.  AO;  0<nty,  Bl  Iowa,  SO;  Ward  v.  Coaaa 
Oo.  SeheolDiM.  So.  IB.  10  Neb.  394. 

It  would  be  outside  of  tbe  issues  in  this  caaa 
toaodertaketo  specify  what  would  be  regarded 
aa  a  discharge  In  an  officer  intrusted  with 
public  moo^  of  Ue  duty  10  keep  it  safely  un- 
til he  Is  required  to  pay  it  over.  In  Ihe  case 
of  Stat*  V.  HovttoK,  78  Ala.  S76,  the  defense 
that  certain  tax  money  which  had   not  been 

Rid  over  wastakeofroiai  the  collector's  person 
a  robbery  was  set  up  in  a  suit  on  the  tax 
collector's  bond.  The  court  tliere  staled  Ihe 
elements  easenHal  lo  the  velliliiy  of  that  de- 
fense, (^upton,  J.,  delivering  the  opinion, 
aald:  "IF.  having  obeerved  tlie  highest  care, 
vlfrilaoce.  and  diligence  to  prevent  iosa,  the 
colleclor  is  robbed  of  money  belonging  to  the 
State  by  irreaislible  force.  It  constitutes  a  valid 
defense  to  an  action  on  hia  bond  for  the  re- 
covery of  such  money.  We  say,  '  money  be- 
longing to  the  Slate;'  for,  If  It  appears  that  the 
specific  funds  received  by  the  colleclor  have 
been  used  or  changed  for  any  uoauthorlied 

Krpose,  be  becon^es  eo  itittanti  a  debtor,  and 
and  bis  sureties  are  bound  to  absolute  pay- 
ment, 88  for  a  debt.  In  such  case,  aubaequpnl 
robbery  of  money,  substituted  for  the  amount 
misuscid,  is  no  defense.  The  robber?  must  ba 
of  moiieT.  Uw  ptoperlf  of  the  Stale. 


Tnxarr  t.  Puiim  Mdtcal  Ijwm  Inn  Co. 


__^_.     .        .   .  iitowhittbeliaMH^ 

wmld  1mt«  bean  tf  the  probate  Joto  bad  not 
Tolimtuilr  relUqnUwd  Itla  matoaj  of  tbat 
KcraM  mrai^.  Li  the  obMoce  of  aaj  ipecMo 
ranilatloii »  to  Um  mode  or  ^mo  of  keeping 
puMic  fonda,  It  would  aaem  tM  tlu  qaeraon 


I  depead,  is  e  n«Nnte,  apoa  the 


parttoalardtnkUon  of  tbe  otBctr  divged  irfOi 
tbe  pnesmtioB  ibereof ,  Bd  upon  Om  Bzfaieti6» 
of  meaiH  eniUUe  to  him  o(  woiidtDf  m  ^ace 
of  Mf(  keepteg;  nib  deddoa  doea  not  to- 
▼olTe  Ibe  Mnrttoo  tbet  tlte  securtlv  aftoided 

Sbeak  reolta  luaj  sot  In  a^  cam  m  arafled 
bj  an  offloer  iatnuted  witt  the  cmtody  ot 
pabacmooeTL 
Afinud. 


FENNBTLVAHIA  BUPBEHB  OOUBT. 


t.   Da>ttiftttM  Kifcyjaa,  oofKelenoJ  hf 


lOcitobv  i,imj 


OoDDly  InfaTorot  phlaliS  in  an  ncUon  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
polky  of  tooldmt  tnanraace.    AMrmad. 

The  materiel  portlooi  of  the  p^kj  on  which 
fliU  antt  waa  bTOucbt  ai«  aa  folloKB: 

"Tbe  FbcMc  Mntual  Life  Insunace  Oom- 
pany  ot  CUifornfa,  In  coniid^rstlon  of  the 
itamntlealB  tbe  aippHcaiion  for  tbts  tnnnance, 
and  the  etiputattoiw  herein  coirtalned,  .  .  , 
doee  berebT  Inenre  John  W.  Moore,  b;  oeco- 
patlon,  protearion  or  emplormeDt  a  eoatractor 
and  drUlei,  ...  In  the  prtndpal  aum  of  five 
■toneand  doltan,  for  tbe  term  of  twel  re  mont  be, 
ending  on  tbe  fourth  da;of  June,  elgbleen  ban- 
died and  ninety,  at  twdve  o'clock  noon.    The 


proof  that  the  Inmred  baa,  duriof  tbe  conUnu- 
■DCe  of  tbli  eoH^,  eostained  euod  Tiolent  and 
ncoldentol  lojnrlae  aa  aball  externally  be  visible 
npOD  bie  person,  and  which  alone  itaall  have 
oanted  bli  deatii  witbin  ninety  days  of  the  date 
of  aoch  acddeat  .  .  .  Except  that  If  Injured 
In  any  oc<!npation  or  exposure  olsesed  l^  tbe 
GOmpnoy  •■  more  hazardous  tban  bere  spccl- 
fled,  then  tbe  tnanrance  and  weekly  tDdemnlly 
aball  be  for  autdi  amoucts  ait  the  premium  paid 
will  pnnhaae  at  tbe  rates  fixed  by  this  com- 
pany for  sucb  Increased  hazatd," 
On  tbe  bacA  of  the  poliey,  and  made  a  part 


thereof  \tj  agreement  were  the  following  eon 
ditions: 

"  The  tnnind  agraea  to  use  dne  dlUgeBce  for 
peiaonal  safety  and  protection.  .  .  , 

"This  fnsuntaoe  Aall  not  cover  dlMppeai^ 
aooea,  not  Inlnriet  of  which  there  ia  no  vlslbl* 
external  man  upon  the  body  of  tbe  insuredi 
nor  death  or  tnjuiy  leauMng  from  or  attrlbu- 
taUe  partially  or  wbtdly  to  any  of  the  follow- 
togcaDieK  .  .  .  taking  of  poison,  contact  Wltb 
poinnooa  rabatances,  fnbalalioa  of  gaa.  .      .** 

Further  facta  appear  in  tbe  mtlnloo. 

Matn.  D.  1,  Bftll  and  O.  C.  Thoanpaoiit 
for  appellant: 

It  cannot  be  contended  that  the  olauae  "la* 
balatioa  of  gaa"  ihoald  be  limited  to  a  volun- 
tary and  conaclona  "lubalBtlon  of  gaa,"  be- 
cause, (1)  it  la  not  M  written  in  tbe  policy,— If 
BO  intended,  tbe  word  "lovolunla^"  would 
have  been  expreavtA-flTQiis  list  of  the  daseea 


of  the  Inaured. 

PoOook  V.  Unitad  Btatei  Xvt.  Aee.  AUo.  lOt 
Pa.  230. 

The  policy  provldea  that  ita  amount  shall  be 
paid  aft«r  due  notice  and  satisfactory  proof 
that  the  insured  bsi,  daring  tbe  continuance 
of  this  poHcy,  Bostalned  ancn  violent  and  acci- 
dental Injuries  as  aball  externally  be  visible 
upon  hfs  person,  and  wbiCb  alone  aball  have 
caused  bb  death.  Tbero  is  no  pretenae  of  any 
evidence  of  violent  and  accidental  injurfea  ex- 
ternally visible  npon  the  person  of  He.  Moore: 
and  therefore,  under  the  foregoing  provixioa 
of  this  policy,  the  plaJntiS  la  not  entitled  to 

Thit  dlstlngolabeB  the  case  from  Maltorg  r. 
TrmiUr*  In*.  Co.  47  K.  T.  OS;  Binl  v.  IVon 
<««ra  /m  a>.  8  L.  R.  &.  S4S.  113  N.  T.  m-, 
and  MeGHwhag  v.  f<i(mtp  A  C.  Oa.  9  New 
Bog.  Rep.  460,  80  Me.  9B1. 

Mtun,  No^oa  ft  Hinckley  and  BrowBt 
Stone  A  Rioe,  for  appellee: 

The  contention  of  the  defendant  that  in  a  . 
case  llkR  ibis,  or  In  those  oases  of  accidental 
injury  causing  immediate  death,  resulting  from 
drowning,  suffocation,  choking,  all  caaea  of 
aaphyrla,  Hghtnins,  electricity,  or  In  soy  caae 
of  death  from  violent  external  means,  it  he- 


<.  Co..4a  Vna.  u 

allDffUlamlnaU 

ttteleadiiit  eaeeot  Paul  v.  Trerelen  Ins.  Co.S  L.  |sBslnBileet>>ncroomlsirttbln  an  exemrillon  ai 


B.  A.  tA  lUH.  T.  <n,  wbloh  tills  es 
18  L.  R.  A. 

tiee  also  31  L.  R. 


9  follows,  ts the  I  Habllltr  for  death  from  "InhUtoK  csB." 


PunmLTAMu.  BonaaiM  Cotmr. 


On., 


comeB  necessaij  to  show  more  thtn  the  body 
of  ibe  deceased,  Ic  repugnMit  to  commoii  sr — 
and  usreasonaUe. 

See  Xattory  r.  Trmtiert  Jjit.  Oo.  47  H.  T.  M. 

This  prOTMoD  of  the  policy  u  lo  extenittl 
Injuries  has  received  coDsideratloD  and  con- 
BtruclioD  In  s  loos  line  of  cases,  he^nnlng  iu 
the  hiKbest  EoKlisb  courts  and  followed  Id  the 
Unit«d  Slates  and  slate  courts  of  this  country. 

See  Trevi  v.  Baitvtay  Pau.  A*tu.r.  Co.  G 
HurlsL  &  N.  Sll;  Wimpear  v.  Aeeident  Int. 
Co.  L.  R.  6  Q.  B.  DIt.  42,  28  Uoak,  Edk.  Rep. 
488;  Aeeident  ins.  Go.  qf  liarth  America  v. 
Crandal,  120  U.  8.  583,  80  L.  ed,  748;  United 
StateM  Mui.  Aec.  A»io.  v.  Ifeteman,  84  Va.  62; 
Paul  T.  Trateim  Int.  Oi.  8  L.  R.  A.  448,  IIS 
M.  Y.  472, 46  Hun.  818;  Baron  t.  United  atutot 
Miit.  Ace.  Am.  »  L.  R.  A.  817,  128  N,  T.  804; 
MeGKnehai  t.  Ftdeiity  d  0.  Oa.  9  Saw  Eng, 
Hep.  460,  80  Me.  281;  Kggenberoer  t.  Quaran- 
tu  Mvt.  Am.  Auo.  41  Fed.  Rep.  173. 

Starratt,  3.,  delivered  the  opinion  of  (he 

The  undisputed  facta,  upon  which  the  jury 
In  this  case  was  tnstrucled  to  find  for  the  plain- 
tUf  the  full  amount  of  his  claim,  aie  briemy  as 
follows:  On  June  4, 1889,  the  plaiutUrs  lutes- 
late,  John  W,  Moore,  receiTcd  and  paid  for  the 
Rwltcy  of  Insurance  on  which  this  suit  was 
brought,  a  copy  of  wbldi  will  be  found  in  the 
i«coTd.  RetnralDg  to  his  boarding  house,  same 
■^renlng,  be  informed  his  landlady  IhtU  be  had 
<io  dtnner,  and  requested  that  bis  supper  be 
prepared.  He  then  went  to  the  well  In  Uieopen 
7ard  for  a  drink  and  finding  that  the  pump  re- 
quired priming  with  water,  be  remsTied  that 
be  would  fix  i^  so  as  to  obviate  that  difficulty 
In  the  future.  After  procuring  «  hatchet,  and 
removing  planks  from  the  opening  at  the  top, 
be  descended  into  the  dug-out  pcolion  of  tbe 
well,  which  was  fouior  five  feet  wide  and  only 
ten  or  twelve  feet  deep,  for  the  purpose  m 
closing  a  amall  opening  In  the  Iron  pipe,  about 
midway-down.  A  few  minutes  later  his  life- 
less temahu  were  found  at  the  bottom  of  the 


tloD  of  carbonic  add  or  other  deadly  gas  that 
had  onexpecledly  accumulated  in  ihe  dug-out 
portion  of  Ibe  shallow  well.  The  well,  with 
which  deceased  was  familar,  and  iu  which  be 
had  been  shortly  before,  was  one  of  those 
known  as  a  "driven  well,"  made  by  driving  an 
Iron  pipe  into  the  ground  to  the  depth,  in  tbls 
case,  of  about  forty  feet.  For  the  distance 
of  about  ten  or  twelve  feet  from  tbe  top  tbe 
earth  around  tbe  iron  pipe  was  dug  out  so  as 
to  form,  aa  above  slated,  an  open  well,  of 
about  four  or  five  feet  in  diameter,  in  which 
there  was  little  or  no  water.  The  top  of  the  well 
was  covered  witb  plank.  The  deceased  was  a 
strong,  bealthy  man.  His  sudden  and  wholly 
unespecied  death,  under  the  circumstances 
above  staled,  and  withia  a  few  hours  after  be 
had  procured  the  policy  of  Insurance,  undoubt- 
edly resulted  from  eilemal.  violent,  and  acci- 
dental Injuries  or  means,  and  without  anycon- 
scioua  or  voluntary  act  on  bis  parL  There 
was  no  evidence,  nor  was  It  even  Buggent«d, 
that  he  had  committed  suicide,  or  that  De  was 
wanting  in  reasonable  care,  or  that  he  volun- 
tarily exposed  himself  to  danger.  In  describ- 
IS  L.  R.  A. 


log  Um  ooDdltloD  Id  which  he  found  tbe  bodj 
of  deceased  Ihe  physician  who  made  the  fott 
mortem  examination  testified;  "The  aurfan 
of  the  body  wa*  of  a  Hvtd  bluU  color.  Tbe 
llpe  and  tongue  were  bine,  the  right  side  at  the 
head  was  partially  distended  wiSi  dai^  bkwd. 
The  left  side  was  nearly  empty.  The  lunga 
contained  more  blood  than  they  would  osdet 
diSerentdrcumstancta.  They  were  somewhat 
congested.  Tbe  putmonaiy  arteries  were  dis- 
tended vrith  blood.  The  liver  was  slighUy 
ooDgeeled,  and  also  tbekldnevs.  There  was, 
however,  no  disease  of  the  klaoqrs,  no  dlaesse 
of  any  of  the  Internal  oigans.  .  .  .  His  death 
was  caused  by  asphyxia,  due  to  the  Inhalation 
of  gas."  If  the  latter  undisputed  and  undoubt- 
edly correct  condnsloa  of  fact  needed  any  cim- 
flrmatlou,  it  may  be  fon»d  in  the  testimony 
as  to  tbe  eflect  of  tbe  saiM  DOztous  gas  on 
those  who  went  lo  the  relief  of  the  deceased, 
and  assisted  In  removing  his  lemains  from  lbs 
well.  It  shows  how  narrowly  they  ew»ped  a 
dmilar  vloleot  and  aoddentaJ  death.  The  no- 
tice and  proofs  of  death  were  fall  and  com- 
plete.   Tlieir  suffident^  was  not  even  quee- 


of  the  common  pleas  refused  (»  affirm  defend- 
ant's points  for  charge,  Bone  «f  which  are 
predicated  of  tbe  foregoing  facte,  and  instructed 
"'~  Jury  that  upon  the  undlspuled  facts  before 
m  the  plaintlfl  was  eutitiM  to  recover;  and 
— te  was  accordingly  a  verdict  and  judgnmit 
In  his  favor.  This  action  of  tbe  court  In  re- 
fusing defendant's  points  sod  Instructing  the 
]oi7Id  plaintitTs  favor  are  the  subfeMi  of 
complaint  In  the  several  spedfications  of 
error.  Tbe  titt  and  main  pdnt  was  aa  fol- 
lows: "  The  clause  In  tbe  policy  of  insorance 
sued  00,  to  wit:  'This  Insurance  shall  not 
cover  .  .  .  death  or  injury  resulttug  from  or 
attributable  nartialtv  or  wholly  lo  .  ,  .  inbala- 
of  gas.— -appliea  to  the  case  of  death  re- 
sulting nrom  aspliyxla  caused  by  InbaliDz  gas 
accumulated  at  tbe  bottom  of  tbe  well"  This, 
In  connection  with  the  remaining  seven  points, 
was  rightly  ref  used.    According  lo  the  nndls- 

fiuled  facts  above  referred  to,  tto  death  of  the 
Dsnred  was  caused  by  ezlenial,  violent,  and 
accidental  means,  and  without  any  conscious 
or  voluntary  act  on  his  part.  No  one  know- 
ing, as  he  did,  the  sballownesa  of  tbe  dug-cat 
_._^ .  .L >. Tj ^  ,^ 


quite  as  much  so  as  If  he  had  been  suddenly 
and  unexpectedly  ingulfed  In  water,  and 
drowned.  The  deadlv  but  lovislble  gas  bj 
which  be  was  unconsciouslv  and  acddenlally 
enveloped  was  undoubtedly  the  external  and 
violent  cause  of  bis  Injury  and  death.  AC' 
cording  to  the  phy^ian's  testimony,  above 
quoted!  Its  violent  ufect  upon  the  vital  organa 
of  the  deceased  was  plainly  visible  at  the  time 
of  the  pott  mortem  examination.  As  was  well 
said  in  PaulY.  Trantlert  In*.  Oo.,  112  N.  T. 
472,  8  L.  R.  A.  448  (which  to  prtadple  rulea 
this  case]:  "As  to  tbe  point  raised  1;^  appel- 
lant, that  the  death  was  not  caused  bv  ezlemal 
and  violent  means,  within  the  meaning  of  the 
policy,  we  think  h  a  sufBdenl  answer  that  tba 


1801. 


FiOKvn  V.  Pacdto  Mutual  Lm  Ikb.  Co, 


«aa  in  the  atmcwpbere.  u  m  sxiemil  cuue. 
nu  a  violent  agency,  <n  tbe  lense  tbat  it 
norked  upon  tbe  icleslate  to  u  to  cause  his 
<leHib.  Tost  B  death  is  the  result  of  accident, 
or  ia  noDHturat,  imports  an  eilemal  andTloleDt 
agency  aa  tbd  cause,"  In  Uiat  rase  the  policy 
■on  which  Hull  was  brought  provided  that  the 
Insurance  sliould  not  extena  to  death  caused 
"by  inhaling  gas."  It  appeared  that  Uie  in- 
-suredwasfounddead  in  bed.  Gas  had  escaped 
iu  tbe  room,  and  death  was  caused  by  hreaib- 
Jng  tbe  atmorohereoftbe  room  filled  with  gas. 
It  waa  held  tbat  death  was  not  caused  by  the 
inhalioe  of  gas,  vitbin  the  mcaoing  of  the  pul- 
ley. Toe  company  relied  upon  the  same  nor- 
fow  and  technical  defense  that  is  made  by  the 
^rendant  in  this  case.  In  an  able  opinion, 
reported  in  45  Hun,  81S,  tbe  learned  judge  of 
the  general  term,  whose  Judgment  was  after- 
nards  affirmed  by  the  court  of  appeals,  said. 
inttr  aUa:  "Was  tbe  death  of  the  intestate 
caused  by  or  throiiKh  'ezlernal,  violent,  andac- 
'^ental  means.'wllbin  tbe  language  of  the  pol- 
icy? .  .  .  We  should  say  tbe  death  was  due 
to  external  and  violent  meana  as  clearly  as 
■drowoing.  .  .  .  Tbe  cause  of  death  came  from 
•outride  as  sorely  as  would  a  rifle  ball,  or  water 
Id  the  case  of  drowning.  Tbe  escape  of  gas 
Into  the  room  was  violent  in  the  same  sense 
that  would  be  the  flow  of  water  into  a 
wrecked  vesseL  In  either  case,  tbe  eitemal 
means  constlinte  the  cause  which  produces 
'death.  It  is  a  violent  death,  pn>duced  by  an 
external  power,  not  natural.  Some  poisons, 
«ncb  aa  opium  and  chloral,  produce  no  violent 
action  on  the  human  system.  Th«  man  who 
.descends  into  a  well  of  carbonic  add  gas  it 
billed  with  no  gtstter  violence,  perhaps,  than 
was  the  inieatate.  Yet  in  all  tneae  casea  the 
Tesult  would  be  oMed  a  violent  death.  .  .  . 
We  also  think  the  words  'Inbalingof  gai*  were 
Used  to  deslgiiat«  thoae  common  naea  of  gas  in 
■dentistry,  surKery,  etc.  .  .  .  Evidently  an  ex- 
■eepiion  from  death  caused  by  a  surgical  opera- 
tion was  not  broad  enough  to  intrude  the  use 
of  antetthMlcf  preparatory  to  the  operation. 
It  contemplated  a  volunla^  and  Intelligent  act 
by  the  assured,  not  an  Involuntary  and  nncon- 
«mus  act "  On  this  question,  tbe  court  of  ap- 
ipeals,  in  aCflrmlng  the  decisloo  of  the  general 
term,  said;  "A.  careful  consideration  of  this 
'instrument,  and  of  the  scope  and  design  of  its 
provisions,  leads  us  to  tbe  conclusioo  tliat  ap- 
pellant must  fait  in  its  contention.  ...  In  ex- 
pressing its  intention  not  to  be  liable  for  death 
from  'InhalinE  of  gas*  the  company  can  oclv 
be  understood  to  mean  a  voluntary  and  Intel- 
ligent Hci  of  the  iuBured,  and  not  an  iov-olun- 
-tuY  and  unconscioiu  act  Read  in  that  sense, 
-and  in  tbe  light  of  the  context,  these  words 
must  beinlerpreted  as  having  reference  to  medi- 
-eal  or  surgical  treatmenl.Tn  which  ex  niUr- 
ffltni  would  be  included  the  dentist's  work  or  ■ 
-•olcidal  purpose.  Of  course,  tbe  deceased 
must  have,  In  a  certain  sense.  Inhaled  gasi  but, 
(n  view  of  the  flnding  that  death  was  caused 
fay  accidental  means,  tbe  proper  meanine  of 
"the  words  compels,  as  does  the  logic  of  the 
thing,  tbe  cocclusion  that  there  was  not  that 
voluntary  or  conscious  act  necessarily  involved 
dn  the  process  of  inhaling.  An  accident  is  the 
happening  of  an  event  without  the  aid  and  the 
•design  of  the  person,  and  which  is  unforeseen. 
d3L.RA. 


,  ,  .  To  inbale  gas  requires  an  act  of  ToHtloti 
on  the  person's  part  before  the  dan^r  It  in> 
curred.  Poison  may  be  taken  by  mistake,  or 
poisonous  substances  may  be  inadvertently 
toucbed;  but,  whatever  tbe  motive  of  tbe  in- 
sured, bis  act  precedes  either  fact  .  .  .  If  the 
policy  had  said  thai  it  was  not  to  extend  10  any 


says  is  meant  by  the  present  phrase,  and 
there  could  have  been  no  room  for  doubt  or 
mistake.  Policies  of  insurance  are  to  be  liber- 
ally construed,  and  as  in  all  contracts  con- 
ditions are  to  be  construed  strictly  against 
those  for  whose  benefit  they  are  reserved," 

Tbe  principles,  so  well  slat^  and  enforced  Is 
the  casea  above  cited,  were  afterwards  approv- 
ingly considered  in  Boivit.  JJniUd  BtaUiMut, 
Ace.  Aua.  128  N.  Y.  8M,  0  L.  R.  A.  9Vt.  In 
further  support  of  same  pdticiples,  referenM 
might  be  made  to  other  auiboriiies, — among 
wbicb  are:  May,  Ins.  681,  In  whlcb  reference 
is  made  to  TVuu  v.  BaUwtg  Pai*.  Amur.  Co,  S 
HurlsL  &  N.  911;  Wintpear  v.  Atrident  Int. 
Oo.  20  Hoak,  Eog.  Kep.  488;  Accident  In*.  Co. 
qfSorth  Amerieav.  Orandal,  120  U-  8.  B88.  SO 
L.  ed.  713;  MaUory  v,  TrateUrt  Ini.  Co.  47  N. 
Y,  e2;  IfortA  American  L.  <ft  Aee.  IM.  Oo.  v. 
Burroaght,  60  Pa.  48;  MeOUne/te]/  v.  Fidelity  A 
a  Ci>,O0Me.  251,  aI<ew£ng.Rep-46Ot£;^M- 
&0r0^  T'  OuararUee  Mill.  Aoc  Amo.  41  Fed. 
Rep.  173;  UnitedSaleillut.  An.  A  fo.y.  Sen- 
man,  84  Vs.  G3,— but  further  elaboration  it  uu- 


This  caae  It  not  ruled  by  PMoek  t.  United 
Statti  Mta.  Aee.  Alto.,  109  Pa.  280,  on  which 
defendant  relies.  While  that  caae  ma?  well 
stand  npon  Its  own  peculiar  facts,  we  tblnk  tbe 
present  case  is  clearly  distJnguiahable  in  iti 
controlling  tacts  as  well  as  in  the  principles 
applicable  to  them.  In  that  case  the  in  juiy  did 
not  result  from  external,  violent  and  accidental 
meant.  The  fatal  drug  was  voluntarily  and  in- 
tentionally taken  by  the  deceased.  In  deciding 
that  case  this  court  never  could  have  Intended 
to  lay  down  the  broad  rule  that  to  construing 
an  accident  policy  there  la  no  distinction  be- 
tween external,  violent,  and  accidental  causes 
of  death,  and  those  cases  in  whlcb  death  reaulls 
from  voluntary  acts.  What  was  decided  In 
tbat  caae  was  tbat,  under  the  various  clauses  of 
(he  policy  sued  on,  there  could  be  no  recovery, 
and  It  was  unimportant  whether  the  mean! 
arose  from  the  deelgniDg  act  of  the  insured  or  - 
otherwise. 

Another  ground  of  defense  suggested  to  dfr* 
fendant'e  Gth,  6th,  and  7tb  points  was  that  lbs 
deceased  was  injured  in  an  occupalloo  or  ex- 
posure classed  by  tbe  company  as  more  hazard- 
ous than  that  niecifled  In  the  policy,  etc  Tbe 
points  referred  to  appear  to  be  predicated  of 
teslimonv  which  was  improperly  before  the 
jury.  'The  Company,  in  disregard  of  the  pro* 
visions  of  tbe  Act  of  May  11,  1881  (P.  L.  20), 
had  failed  to  attach  to  the  policy  copies  of  the 
by-laws  or  application,  and  should  not  bava 
been  permitted,  andnst  plaintiff's  objeclion,  to 
give  them  in  evidence.  'The  Act  was  passed 
fn  the  interest  of  honesty  and  fair  dealing,  and 
its  provisions  should  be  strictly  enforced.  We 
have  no  doubt  they  apply  U>eai±  companies  ai 
the  defendant. 

Without  further  refenlDg  to  the  i 


;,Coen^lc 


Miomaia  StrFaun  Com. 


Mat^ 


tlon*  of  amr,  tt  li  raffldent  to  Bay  tbst  oeftfaer 
•t  tbem  1m  Btulained.  Tbe  deceased  wu  scd- 
dent^ly,  violeatlj,  and  fatallf  aapbfxiated  by 
tbeuokooivD  presecce  of  a  fluid  foreign  to  bli 
penoD.  If  Cbat  fluid  bad  beenoll,  smoke,  wa- 
ter, ot  molten  metal,  tbe  result  woold  bave  been 
aabatantlally  Ihe  Eame.  Death,  catiBed  not  ao 
uudb  by  tbe  iDhalation  of  ibefloldasbyliaao- 


tloti  In  exdndlDK  Hfe-anpportlng  air,  wonldi 
bare  Ineritablj  leaulted.  A  (air  coDHtmctloik 
of  tbe  policy  leads  to  the  conclusion  reacbHl 
bj  tb«  coutt  below,  Uiat  deatb  reaultfog  from 
canaesHucb  aa  killed  tbe  Inleatate  la  not  wltbini 
any  ot  tbe  exemptiona  relied  oa  bf  tbe  Com- 
pany. 


UICHiaAN  8UPKBHE  COURT. 


Cherlea  F.  HABRINGTON 

OITT  OP  port'  HURON,  Appt.. 

..Mtoh... 


r  a  Ditr  orer  landa  «< 
Mat  wUcta  waa  aftar- 
waida  oonvegred  to  platntm,  wbera  (be  ODlrtaoM 
that  appear  am  ttiat  tbe  aaw«r  wai  oonatrooUd 
and  waa  tbenaftar  ooniliiuoualr  applied  to  Iti 
proper  oaa  wlthoiit  being  te/aaea  la  or  an^tlilns 
done  va  prevent  plalutlS  ' 
ot  tbe  land. 


(HarlktttU 

APPEAL  by  defODd&nt  from  tbe  fndgmMiti 
Of  the  Cbcuit  Court  for  St.  Clair  Ooimty- 
Ib  favor  of  plaintiff  in  an  action  brought  to  re- 
cfivet  tbe  poaaession  of  certain  land  over  wtaiclk 
defendant  had  constructed  a  aewer.    Bnertd, 

The  facta  are  stated  In  the  opinion. 

Mr.  A.  E.  ChiLdwlek.  with  Jfr.  FraAk. 
T.  Woleott,  for  appellant: 

The  second  connt  ia  wholly  iDSuffldent  to- 
admit  of  any  OTldeoce,  or  as  lbs  foundation  of 
any  JudgmeoL 

How.  Stat.  I'm;  Whita  v.  Bhpemtm,  tf 
Hlch.  iW?;  Twogood  v.  Bojft,  4S  Mich.  606. 


Actual  pataonal  pmaenoa  ot  tbe  defendant  . . 
a>elandliiiotneoeMBrr;Bn7inbjeotlaD  tobliwIU 
•ad  domain  exoliidlna  the  idatntllt  li  inlllaieat 
BaU  v.  Tozen.  U  Sawy.  TW,  tt  Fed.  Bep.  -m. 

.Wroovflil  permensnli  poaaaalon,  whetiier  tt 
ariie*  trom  a  dispute  as  to  boandarr  or  otberwini 
li  a  sufflolenc  dlnelsln.  Lepreil  t.  EMnaotamidt, 
wss.Y.aat. 

A  olaloi  of  title  bj  a  tresoasser  mar  be  resaxded 
as  a  dbselslii.    Ohiisos  v.  Buttolph.  U  Tt.  SO.. 

Bo  under  IN.T.  Rev.  Stat.,  K>4,  1 4s  mar  a  vertiai 
dalm  to  tuocoupled  land.  Banjar  v.  Bmpla,  6 
Hfll,«. 

But  a  met*  elaln  ot  fomimioa  and  title  by  one 
who  has  oommltted  no  aotual  treapaM  on  '"    ' 
lalDsnflkili         ~  ■  ""    " ■ 

Aolaimotan 

ment    CbUd  T.  Cbappell. «  N.  Y.  MB. 

The  nme  rule  was  applied  to  a  olalm  of  an  ease- 
ment follow  land.    WUUow  T.  Lane,  8T  Barb.  M. 

So  tbe  Oowlnii  of  land  b/  a  dam  wUl  nnt  support 
•jeotment  la  favor  of  one  who  has  only  a  rlicht  to 
mlnea  In  tbe  land.  Bnard  r,  TIndley  Gold  Htn. 
Oa.TiOa.im. 

Wronfftully  Inalstlns  on  mnalntor  In  tbe  honae 
ot  jflalntm,  wbo  Is  oooupylns  tt,  will  not  make  a 
ease  for  ejeotment.  Buchanan  t.  Stroper,  U 
rbUa-W. 

iVo^Mdon  of  stKM,  teads,  «(A 

The  projeetlon  of  a  roof  over  land  makea  a  ease 
tor  ejeotnieat.  Horphy  t.  BoUrer.  1  L.  B.  A  KB. 
•0  Tt.  TIB;  Bherry  v.  VieoUns,  t  Duer,  US.  Otyntra, 
Aiken  t.  Benedtot,  M  Baib.  40);  Trooman  t.  Jaok- 
ioa,  S  Hnn.  810. 

It  wUl  be  nodoed  tbat  tbe  earUer  of  tbe  three 
New  York  oaaea  dted  Is  overruled  tiy  the  two  later 
ones;  but  the  queatlon  has  not  been  passed  upon 
by  the  court  of  last  reeort  In  that  State  which  In- 
oldentally  noticed  the  qutstion  but  did  not  decide 
It  In  tbe  CMS  of  Lepreil  T.  Elelnaobmldt,  US  S.  Y. 


Hie  owner  of  tbe  fee  may  a.  _. 
land  subjeot  to  a  pubUo  way  ■ 
olBlma  aa  owner.  Goodtltle  r.  Aiaer.  i  butt,  ibs; 
Jackaon  t.  Hathaway,  U  Johna.  UT:  Eta  r.  DaBy. 
to  Barb,  at  Brown  v.  Galley,  Hill  k  Denio,  Supp. 
808;  Wrictat  t.  Carter,  tl  K.  3.  L.  TT;  Gardiner  v.. 
Tladale.awts.in.  Oonlni,  Cmdnnatl  t.  White,  n 
U.  B.  a  Pet. «,  SL.  ed.  491 

It  will  He  alM  for  premlaaa  aabjeot  to  an  ease- 
men  t  where  pUntuna  tigbts  hi  tbe  land  ate  dmled. 
The  BdmondaonIilandOaaa,ttSM.Rep.  U. 

A  turnpike  company  may  alM  maintain  the  ae- 
tlon  for  an  encroaobmeut  upon  lia  road.  Borouva- 
of  CbambenburK  v.  Hanko,  at  N.  J.  L.  «M. 

Bo  tt  will  lie  against  a  railroad  aanr,)nny  wbloh  la- 
in a  Btreet  without  any  rl^t  as  ajralnst  the  owner 
bi  tee.  Shsrpe  v.  BL  Louts  ft  a  &  B.  Co.  (9  Tod. 
faSi  Loaler  v.  ITew  Toilc  Oent.  R.  Co.  12  Barb.  tfG; 
Carpenter  T.  Oeweso*8.B.Co.nM.  7.  US;  Wa^er- 
V.  Troy  UDlon  B-  Co.  K  N.  T.  SK  DveiruUng  Bad- 
fleld  r.  Utica  ft  8.  B.  Co.  15  Barb.  51. 

It  Is  also  proper  where  defendanta  have  entered< 
and  built  a  wharf  and  pier  on  lands  of  a  dtv  and. 
are  taUnv  wharta«e.  New  Tork  v.  Law,  KB  H. 
T.SH). 

FabNc  tiM  (H  a  iHnelMn. 

atmllar  t«  the  main  oaae  as  lnToIv1iiKtliegueBtlo» 
otdlsseltlnby  thepublioare  thetollowlu^  BJeot- 
ment  will  He  against  a  olty  where  land  li  taken 
without  riirht  tor  a  highway  denying-  the  liirhti  of 
the  owner  ot  the  fee.  Armstrong  T.  Bk  Loult,  «- 
Ho.  S».  atrona:  v.  Brooklyn,  (»  N.  T.  L 

Also  affolDSt  a  county  for  lands  laid  out  as  a  pub- 
lic road  by  void  prooeedlnss.  HoCbity  t.  Clark 
County.  101  Ho.  ITV. 

In  an  earlier  New  Tork  case  tt  was  held  that  the- 
action  would  not  lie  asalnst  a  olty  wbece  land  waa 
taken  for  a  street,  but  It  did  not  appear  that  the 
owoenhlp  of  tbe  fee  was  denied.  Gowenhoven  t. 
Brooklyn,  S8  Barb.  9. 

Bo  the  action  Dee  tor  land  oocupled  by  a  olty  aa- 
an  approach  hq<1  landlOK  tor  aswlnv  brld«a.  Law» 
T.  Eaukauna,  70  Wis.  808.  B.  A.  IL 


See  also  40  L.  K.  A.  677;    41  L.  E.  A.  335. 


,glc 


Habsifqtor  t  Omr  or  Post  Hqbok. 


a^pioi ___„  _ 

eiaduiit,  4ft  Hich.  SSS. 

Bocti  ID  euemenl  )■  but  an  Incorporeal  here- 
dttanwot. 

8  Kent,  Com.  419,  and  cases  dted;  nytor 
T.  Olad^n,  lapra;  2  Waebb.  Real  Prop.  875. 

It  mnat  follow,  ta  a  corollarj  dd  tbla,  tbat  If 
a  muDldpal  corpora tlon  cannot  maintain 
«1ectmeDt  tor  an  easement,  becanse  baring  do 
Utle  or  right  to  its  ezcIuslTe  possesalon,  or  of 
Ibe  land  nibject  to  It,  tbe  nme  reasons  pn>- 
klMt  a  like  action  against  H. 

The  plaintiff  Is  the  undisputed  legal  oirner 
and  In  ponessloD  of  thta  whole  tract  so  tar  as 
it  is  capable  of  possession,  or  be  chooses  to  ex- 
ercise It 

How.  Stat  8101. 

He  cannot  matntain  ejectment  for  tbe  whole 
tract  while  himself  Id  undisputed  posseasion  of 
a  part 

ifca  7.  Jb«,  8  West  Rep.  9U,  88  K<ch,  857. 

Ma. 

If  be  soDgbt  to  recoTer  a  part  only,  he  mnst 
describe  that  part  from  which  beia  evicted  and 
exchided  with  certainty,  and  such  certainty 
as  without  extraneous  aid  it  can  be  asoertaiued 
and  admeasured. 

King  V.  MerrStt,  11  West  Bep.  B9t;  67 
Micb.  195,  810i  TCAMt  t.  Sapman,  48  Mich. 
967. 

Mettrt.  Avery  Brother*,  for  appellee: 

Oar  Statute  allows  ejectment  aninst  any 
"person  exercising  acta  of  ownership  on  tlie 
premises  claimed  or  claiming  tide  thereto,  or 
t  'me  interem  therein." 

How.  Stat  7T8I. 

The  acts  of  oustn  in  this  case  are  mucb  more 

erononnced  than  were  those  of  tbe  defendant 
I  Cofe  1.  Welii,  49  Hlch.  450. 
One  who  records  an  invalid  tax  tiUe  csn  tie 
made  defendant  in  ejectment  even  though  no 


also  Andertan  t.  Oourtright,  47  Hlch.  16>; 
Uoyl  V.  Bmlhard,  88  Hich.  484. 

On  the  principle  tbat  tbe  owner  of  the  fee 
owns  all  above  and  below  the  surface,  elect- 
meat  has  been  sustained  for  space  atxive  land 
covered  by  an  OverhangJDg  roof  ("^ler. 
Ejectment,  87:  Aiken  v.  Benedict,  89  Barb. 
4W);  HaffVnan  v.  Armttrvnu,  48  N.  T.  201; 
Medourt  v.  Etktifin,  83  Wis.  185).  and  for  a 
coal  mine.  Tyler,  EJectmeut,  41 ;  Adams, 
Ejectment,  SO;  CaiOteeU  r.  Faiton.  81  Fa.  475, 
73  Am.  Dec.  780, 

It  mines  and  minerals  are  thus  recovFrable, 
wby  not  the  land  occupied  by  this  sewer,  even 
•eparale  and  distinct  from  the  outlet  struetureT 

And  defendant  In  lawful  possession  of  the 
anrfBce  Is  liable  in  trespass  for  removal  of  coal 
below  surface  without  right 

Penntylainia.  R.  Oo.  V.  Jape*  (Pa.)  11  Cent 
Vxp.  106. 

And  ejectment  lies  for  veins  and  lodes 
beneath  the  surface  (Sedgw.  &  W.  TiUe  to 
lAnds,  g  115-384;  Oaldwtn  v.  FuOtm,  lupra); 
and  for  entering  npon  the  land  below  water. 
titerling  ▼.  Jaehm,  14  West  Rep.  82B,  68 
Hich.  48a 

EJectraent  lies  In  favor  of  the  owner  against 
18  L.  R.  A. 


656. 

And  where  a  city  claimed  tbe  right  to  swing 
a  bridge  crossing  a  caual,  over  the  lands  ot 
plaintiff. 

/.aw  V.  Kaukatina.  70  Wis.  806. 

Tbe  contention  that  mere  prevention  of  bene- 
ficial nae  of  premises  fs  not  enough  to  warrant 
ejectment  is  answered  by  Jwlge  Cooley's  rea- 
soning Id  Grand  Bapidi  Boom  Co,  v.  Jarvit, 
80  Hich.  820. 

CIia.mpUn,  OK.  J.,  delivered  the  opinion  of 
the  court; 

Tbe  plalutlff  brought  an  action  of  ejectment 
against  defendant  by  flllng  a  declaration  its 
commencement  of  suit,  which  contains  two 
counts.  The  flrst  count  described  tbe  premlsea 
as  foIlowB:  "A  tract  of  land  bound«l  on  tbft 
norfhweat  by  Pilie  Grove  Piirk,  on  the  north- 
east by  St  Clair  River,  and  on  the  south  by 
Lincoln  Avenue,  excepting  a  strip  of  land 
across  said  premises  seventy-flve  feet  in  width, 
occupied  by  the  Port  Huron  Ss  Northwestern 
Railway  Company,  being  fifty  feet  in  width  on 
the  westerlv  side  of  the  center  line  of  the  road- 
way ot  saia  company,  and  Iwenly-flve  feet  oD 
tbe  easterly  side  thereof,"  wblch  premises  tba 
plaintiff  claimed  In  fee.  The  second  coual  de- 
scribed the  premises  a«  follows:  "All  that 
part  of  tbat  piece  of  land  bounded  on  1b« 
northwest  by  Hue  Grove  Park,  oo  the  northeast 
tr  St.  Clair  River,  and  on  the  south  by  Lincoln 
Avenue,  which  is  occupied  by  Supe nor- Street 
sewer  aod  Ontario- Street  sewer,  aod  the  outlet 
tbereof,"  and  then  the  aame  exception  as  in 
tbe  flrat  count, — which  ptemises  the  plaintil 
claims  tn  fee.  A,  trial  was  had  before  a  Juiy, 
and  it  appeared  tbat  this  land  described  in  the 
flrst  count  ot  plnintiff's  declaration  was  for- 
merly a  part  of  the  Ft  Gratiot  military  reser- 
vation: thst  on  the  90th  day  of  July.  186B,  the 
Congress  of  tbe  Dnlted  States  authorized  the 
secretary  of  war  to  sell  porlionsof  this  rercrva- 
tlon,  including  the  tract  in  controversy,  ''at 
such  times  as  he  may  deem  moat  advantageous 
to  the  Interests  of  the  government,'  Oo 
March  IB,  1879,  before  any  sales  bad  been  made 
by  the  secretary,  a  portion  of  the  tract  was 
granted  to  the  City  of  Port  Huron  for  park 
purposes,  to  be  known  as  "  Pine  Grove  Park." 
Some  time  during  the  season  of  1870  the  sec- 
retary of  war  caused  the  remaining  portion  ot 
the  reservation  to  be  platted,  snd  public  sale 
was  made  of  a  part  thereof.  The  part  unsold, 
which  is  in  coiitroversy  here,  was  sold  under  au- 
thority of  an  Act  of  Congress  passed  Juue  16, 
1880,  to  the  Port  Huron  &  Nonhwestern  Rail- 
way Company,  and  this  company  conveyed  to 
tbe  plalntilf  Id  this  suit  such  land  by  deed 
dated  April  8,  1884.  In  this  deed  there  was 
an  erroneous  description,  which  was  corrected 
bj  a  d^ed  dated  Janua^  8,  1889.  In  June, 
1874.  the  City  of  Port  Huron,  by  Ita  common 
council,  decided  to  construct  a  sewer  from  the 
St.  Clair  River  westward,  through  and  along 
Park  Place,  to  Ontario  Street,  and  during  that 
yearentered  upon  tbe  premises  and  constructed 
the  sewer.  The  authorities  of  tbe  fniied 
States  had  prepared  a  map  previously  to  that 
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HiCHiaAK  BUFBUU  COUBT. 


Vat, 


time,  on  nhfch  nu  dealini*led  &  atnet  acroaa 
the  land  described  1q  Ibe  declaration  as  "Park 
Place,"  but  belore  Uie  lame  was  recorded  or 
the  property  sold  tbe  autliorltiea  of  tbe  Ualied 
Btslea  had  ignored  such  street,  iDd  retained  the 
premUes  as  property  belonging  to  the  govecn- 
ment.  In  1870  or  1676  Che  City  caused  asewer 
to  be  built  along  Superior  Street,  wbicb  con- 
nected with  the  one  through  Park  Place. 
These  seners  bare  always  been  mainlaioed  by 
the  City  as  public  senera,  and  continue  ao  to 
be.  Tbe;  are  used  by  tbe  inhabitants  of  tbe 
City  for  aenage  purposes,  and,  among  others. 
by  the  plaintlS  la  this  ault,  nbo  was,  as  ap- 
pears, one  of  the  petilloners  for  the  construc- 
UOQ  of  the  sewer  in  Superior  Street,  wbicb  was 
built  before  be  obCaioea  title  from  tbe  railway 
'OompeDy.  It  further  a  ppeaiB  that  at  the  outlet 
of  t£e  sewer,  at  iia  junction  with  the  river, 
there  Is  a  structure  of  masonry  several  feet  io 
lieisht  and  tweuty-two  feet  tu  width,  eziend- 
fng  outward  from  the  bank  Into  the  stream, 
lirolected  bya  STstem  of  pillog;  and  testimoDT 
'WBB  introduced  tending  to  show  that  ihu 
•tructure  preTeata  the  land  being  used  for  any 

Eurpoeea  nqulrlng  dockage,  and  that  (he  land 
so  situated  aa  lo  be  valuable  for  a  dock 
frontage.  It  was  further  shown  upon  the  trial 
that  the  premises  are  unlnclosed,  and  that  there 
b  Doihing  to  prevent  (he  plaioeiO  from  tftklog 
poaseasinn  peaceably  of  the  lands  described  In 
hia  declaration.  The  sewei  in  question  was 
built  several  years  before  the  railway  company 
made  it*  purchase  in  1880,  and  while  the  land 
belonged  to  the  genersi  gOTerament;  and'some 
effort  was  made  on  the  part  of  the  defendant 
lo  show  that  permlaaloo  waa  glvea  the  City  by 
tbe  ofBcer  in  charge  of  Ft.  Gratiot  for  it  to 
construct  the  sewer  across  these  premises,  but 
ire  think  that  such  testimony  wholly  failed  to 
•bow  such  permission.  On  the  contrary,  It 
ivas  shown  tbat,  during  tbe  time  they  were 
«2cavatlog  for  the  sewer,  tbe  officers  in  charge 
-of  Ue  fort  CMued  stakes  to  be  aet  sIode  ^e 
Jines  of  tbla  parcel  of  land  to  indlc&te  tbat  it 
'belonged  to  tne  govemmeDt. 

It  u  a  principle  of  law  that  where  a  per- 
son who,  without  the  penniislon  from  the 
owner,  knowingly  enters  upon  his  landa, 
and  erects  structures  permanent  in  their  char- 
acter, annexed  to  the  freehold,  snch  struo- 
turea  belong  to  the  owner  of  the  soil  to 
which  they  are  annexed  or  upon  which  they 
are  erected;  and  It  follows  that  when  tbe  City 
erected  this  sewer  across  the  lands  of  tbe  goT- 
•mment  ot  tbe  United  States,  without  its  con- 
sent or  permission,  such  structure  immedlHtely 
belonged  (o  tbe  owner  of  tbe  soil,  and  wheu 
Uie  government  conveyed  such  land  to  the  tail- 
way  company  the  whole  of  tbe  premises  passed 
to  its  grantee.  Tbe  leslimony  does  not  show 
that  the  City  la  In  possession  of  any  of  tbe 
premises  described  in  plaintiff's  declaration,  or 
Oiat  It  assumes  to  exercise  any  act  of  control 
or  ownership  over  it;  tbe  facts  appearing  that 
tn  1874  it  constructed  a  sewer  across  it,  wbicb 
Is  the  outlet  of  two  sewers,  and  has  done  noth- 
ing since  upon  tbe  lauds.  But  If  tbe  City  did 
claim  to  own  the  sewer,  and  have  tbe  right  to 
discharge  water  througli  it,  we  do  not  think 
that  the  action  of  ejectment  would  lie,  under 
the  circumstances  of  this  case.  Ejectment  will 
not  li«  in  tbla  State  for  anything  that  is  not 
ISLaA. 


langlble  or  cnptble  of  being  delivered  to  tho 
plsintiSby  tbe  sheriff  under  tbe  writ  of  pos- 
session. Here  tbe  Judgment  was  rendered  up- 
on Ibe  verdict  of  Ihe  Jury  for  the  premises  de- 
scribed in  the  first  count  of  the  plaintiff's 
declaration,  such  verdict  having  been  directed 
by  tbe  trial  court.  A  writ  of  posseaslon,  uoi^ 
such  judgment,  would  only  put  the  plaintiff  in 
possession  of  what  be  could  at  any  time  have 
had  without  tbe  aid  of  tbe  court,  and,  when 
he  was  so  put  ju  posseaslon  of  the  land  described 
in  the  first  couni  of  his  declaration,  tbe  sewer 
would  still  incumber  tbe  land,  and  the  water 
continue  to  be  discharged  Ibrongh  this  arUficial 
conduit.  Ejectment  will  not  lie  for  a  mere 
trespass,  nor  for  a  mere  right  of  way  or  aa 
easement.  Norlham  Tar  up.  Road  Go.  v. 
Bmith,  10  Barb.  856;  JvM  v.  leeaard.  1  D. 
Chip.  (Vt.)  304;  CUmsntY.  Toungmai,  4f>'P^ 
841;  OtMuai  T.  I/'ttliM,  81  Pa.  488;  Child  v. 
OAoppfS,  0  N.  T.  »1. 

If  the  corporation  bad  obtained  tbe  right  (a 
construct  tlM  sewer  across  these  landa  to  dis- 
cbarg«  tbe  water  passing  therein,  it  would  hars 
created  an  eaaement  upon  the  land.  If  tho 
City  constructed  tba  sewer  wltboat  antbority, 
(bus  discharging  tbe  water  upon  and  aci€«stho 
land,  tbe  act  would  be  a  trwpaas,  but  not  aa 
ouster  of  the  piaintiS  from  Uie  landa  described. 
Expressed  in  simplest  languam,  the  City  has 
oonstrucied  ao  artlfldal  MoeSuct  uroaa  tb« 
laods  belonging  to  plaintlffii  grantor,  tbrouf^ 
which  it  dis(£arsn  water  ud  sewage  from 
two  of  tbe  aewerslald  in  tbe  streets  of  the  City. 
There  la  no  doubt  tbat  tbe  plaintiff's  title,  as 
riparian  owner,  extends  to  tbe  boundary  line  In 
tbe  St  Clair  lUver,  and  givea  him  the  right  to 
erect  docks  and  emplor  the  land  for  any  pur- 
pose not  incuDsistent  with  the  rights  of  naviga- 
tion 1  and  If  the  defendant  in  this  case  is  in  poe- 


lend,  and  to  drive  and  maintain  pilea  tbere  for 
tbe  purpose  of  protecting  socb  aewer,  we  think 
ejectment  would  Ue  for  tbe  land  to  appropri- 
ated; but  tbe  facta  In  this  case  do  not  winant 
tbbcourtinflnding  tbat  tbe  City  (rfPortHuron 
has  laid  any  claim  to  tbe  right  to  maintain  tbe 
structure  which  tbey  erected  wbeo  tbey  bnUt 
the  sewer,  and  we  are  ot  opinion  that  the  court 
erred  In  directing  a  verdict  for  plaintUI  under 
the  firat  count  of  plalntHTs  dedaratlon.  The 
learned  Judge  instructed  the  Jury  tbat  "the  act 
of  tbe  Gtjla  entering  upon  and  excavating  tba 
soil  for  ifals  sewer,  and  consUnicting  tbe  aame^ 
was  such  an  act  as  amounted  lo  ao  asaeitlon  (a 


_';  and,  as  the  sewer  has  been  used  and 

maintained  continnousiy  to  tbe  present  time,  I 
think  it  a  legal  fact  tbat  the  plaintiff  baa  been 
kept  out  of  poesesslon  of  tbe  premises  by  the 
aty."  We  have  already  called  attention  to 
the  fact  tbat  this  sewer  was  constructed  long 
before  the  plaintiff  obtained  his  title  from  the 
railway  company,  and  in  fact  before  the  rail- 
way company  had  obtained  its  title  to  the  land 
in  dispute,  and  if  tbere  was  any  ouster  of  the 


Tbe  government.  In  conveying  to 
plaintifTs  grantor,  only  conveyed  all  the  right, 
title,  and  nteiest  of  the  United  Stalea  to  tbe 


Hasbihotoh  t.  Um  of  Fobt  Bubos.  ' 


.land  Id  qnest]oii,wlthoiit  ray  coronBots  of  m»t- ' 
nnty  wtiatever.  We  sbftll  not  BHsniue  In  this 
^■uit,  at  tbis  nine,  to  past  upoD  tbe  queBtlon  ae 
towbetberor  not  It  was  tbe  iDleation  of  Ibe 
igOTernment  to  recognize  defendant's  rigbta 
upon  tbe  premiHS;  although  It  ma;  be  uid 
that  the  goveraaieot  zrauled  to  the  puicbaser 
the  fall  extent  ot  ila  right,  title,  and  fotereat  In 
the  premise*.  It  la  apparent,  however,  that 
whether  the  act  ot  the  Cltv  to  conaliucHng  the 
atvtT  was  a  dlsseUIn  of  uie  oivner  would  de- 
pend very  much  npon  the  facta  and  clrcum- 
^stancea  under  which  the  city  entered  upon  tbe 
land  and  constructed  the  sewer.    If  at  that 


-which  they  vere  constructlnK  a  sewer.  It  would 
not  be  snch  an  aasertlon  or  claim  of  title  on  ila 
part  as  would  operate  as  a  dlasclBin,  if  it  after- 
wards turned  out  that  the  City  was  mistaken 
asto  the  claim  under  which  It  entered.  Neither 
would  It  l>eadl8selBic  If  the  City  entered  by  the 
«ODsent,  express  or  implied,  of  the  owner. 
Tlie  mere  fact  that  the  sewer  has  been  used 
«oi|,linuoi]Bly  to  the  Jtreitent  time  to  discbarge 
water  into  the  8L  Clair  River,  without  any 
«tber  acts  or  claims  made  by  the  defendant, 
would  not  amount  to  law  to  keeping  the  de- 
fendant out  of  poMeeslon  of  the  preadsea.  We 
think  that  the  plaintiff  has  mistaken  hla  reme- 
dy, and  that  thejudgviMt  mtut  bt  rntned,  and 
a  new  trial  granted. 


M,J.. 


agt 


This  judgment  shoiSd  be  affirmed.  The 
title  ot  the  premises  in  issue  is  Indlsputa- 
bly  in  tbe  plaintiff,  and  he  is  not  In  pM- 
aeaslon.  The  City  of  Port  Huron  is  main- 
taining continuously  from  day  to  day  and 
bour  to  hour  a  sewer  upon  his  premlsea 
The  month  of  tbe  sewer,  when  it  empties  into 
the  St.  Clafr  RiTsr,  Is  constructed  ot  stone,  end 
protected  by  piles,  constituting  an  obstruction 
to  the  erection  of  a  dock,  elevator,  or  building, 
«Dd  depriving  plainUCF  of  all  beneficial  use  of 
his  water  front.  He  has  frequently  applied  to 
the  municipal  anthorltie*  in  relation  to  tbie 
«ener  claiming  it  to  be  an  obMruction  to  the 
«zercue  of  his  property  righta  in  the  land,  and 
tiotifled  them  that  he  was  the  owner  of  the 
premises;  but  tbeyhave  alwsysdenied  bU  title, 
and  Insisted  on  tbeir  right  to  mainiain  this 
sewer.  It  is  true,  under  tbe  autboritiea,  that 
■ejectment  cannot  be  maintained  for  a  i 
trespass  upon  land,  nor  for  a  mere  right  of 
«r  an  easement;  but  that  ia  not  this  case.  This 
•occupation  of  the  city  for  tbe  purpose  of  sew- 
erage is  not  a  mere  temporary  trespass,  like  one 
«olng  onto  the  premises  of  another  and  doing 
damage  and  going  awav  again,  but  it  ia  a  con- 
tinning  tretpast,— one  that  never  ceases.  The 
«ewer  remafos  there  all  the  Urns,  and  is  in  use 
by  the  dty  night  and  day.  It  amounts  aub- 
stantjally  to  a  constant  occupation  of  the  plxln. 
tiff's  immifes.  and  a  possession  which  is  suffi- 
^ent  to  Justify  the  remedy  of  eiecCment. 
Ejectment,  under  our  Btatuie,  will  lie  against 
any  "person  exercising  acts  of  ownership  on 
the  premises  claimed,  or  claiming  title  thereto, 
-or  eome  interest  therein."  How.  Stat,  g  TT91. 
In  CMS  T.  Wau, «  Uich.  490.  the  defendant 
(8  L.  B.  A. 


fastened  a  boom-pole  lo  piles  driven  In  the 
Black  River  in  front  of  plaintifl's  land  and 
used  the  boom  for  the  slorageof  logs,  claiming 
the  right  to  do  so.  It  was  held  that  ejectment 
could  be  maintained.  There  was  nothing  in 
that  case  to  prevent  the  plslnUfl  from  tearing 
away  and  removing  this  boom  from  bis  preni- 
Ises.  He  could  have  destroyed  It,  as  he  can 
destroy  this  sewer;  but  tbe  law,  in  myopinion. 
doea  not  force  tbe  plaintiff  to  destroy  property 
to  remove  auch  an  obstruction,  or  to  get.  as  tie 
probably  would,  into  a  war  or  conflict  over  the 
poaaesalon  of  tbe  premises  so  occupied  by  an- 
other, in  which  conflict  the  superior  force 
would  prevail.  He  is  entitled  to  the  peaceful 
remedy  of  ejectment  Nor  is  he  even  com- 
pelled to  resort  lo  the  Inadequate  and  vexatious 
remedy  of  trespass, — a  remedy  which.  In  case 
ot  judgment  in  his  favor,  settles  nothing  as  lo 
his  UiS  to  tbe  land.  Keyter  v.  SuthertoTid.  B9 
Mich.  4S5.  But  it  is  said  that  then  has  been 
and  ia  nothing  in  tbe  way  of  bis  taking  peaco- 
ful  possession  of  the  land.  But  this  is  no  valid 
reason  why  be  cannot  bring  ejectment  under 
our  Blatute.  We  have  held  repeatedly  that  the 
putting  on  the  record  of  a  tax  deed  to  premises 
and  claiming  title  thereunder  would  warrant 
an  action  ot  eiectment  by  tbe  ownerof  the  land 
out  of  pOBeesaion  against  the  bolder  ot  such  tax 
tille.  Hdnmiikr  v.  Batheinay,  60  Hlch.  Sftl; 
Anderton  v.  Oourtright,  47  Mich.  IBl;  Hogl  y. 
SouOard,  S8  Hlch.  4M.    Tet  In  such  case  then 


cases,  but  it  haa  never  t)een  claimed  that  the 
fact  that  such  possession  could  be  taken  had 
anything  to  do  with  the  right  lo  bring  ejeol- 
ment.  Possession  In  the  defendant  is  not  a 
necesaar;  element  in  ejectment  Id  this  State, 
The  remedy  is  aimed  against  the  aasertlon  ot 
ownership  ot  or  an  inlerett  Id  the  land  as  well 
as  against  an  nnlawfol  possession.  Nor  are  the 
cases  cited  by  the  chief  Jostlce  In  relation  to 
easements  or  rights  o(  way  applicable  here. 
The  plaintiff  la  not  bringing  ejectment  to  re- 
cover a  right  of  way  or  an  easement,  but  to  free 
bis  luid  of  an  anauthoriEwl  occupation  under 
a  claim  of  right  by  the  city  to  so  occupy  tt. 
As  before  shown,  be  is  not  obliged  to  invite 
trouble  and  conflict  in  an  attempt  to  free  hit 
premises  by  removing  tbe  piles  and  tearlngout 
tbe  sewer.  The  action  of  trespass  woula  not 
settle  bU  title.  He  is  not  obliged  to  forbear  hi* 
remedy  In  ejectment, — the  only  proper  action 
to  declare  and  fli  hia  title  permanently, — be- 
cause tbe  premises  are  not  guarded  agamai  his 
peaceable  entry  upon  them.  In  34  K.  Y.  656 
{ChrpenUr  v.  'Otaego  ds  8.  R.  Co.\  eiectment 
was  brought  against  the  defendant,  and  upheld. 
a  majority  of  tbe  court  holding  that  the  occu- 
pation was  such  that  tbe  action  would  lie.  It 
was  shown  that  the  railway  company  bad  laid 
a  track  and  affixed  ttto  the  soil,  but  bad  never 
used  it  or  connected  it  with  tbeir  operating 
road.  They  jostlQed  the  laying  ot  tbe  track 
under  permission  of  the  municipal  authorities, 
claiming  the  ground  to  be  a  public  atrcet;  and 
also  raiMd  the  point  tbst  ejectment  would  not 
lie  because  ot  Uie  character  of  their  occupancy. 
Tbecourt  held  that  the  fee  of  the  soli,  If  it  was 
a  street,  was  In  the  plaintiff,  and  be  bad  a 
right  ot  action  against  any  person  uaini;  It  for 
any  other  than  l<igitimate  street  purposes,  and 


KmxucKi  Court  of  Affkus. 
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that  ibe  defendiut  bad  lufBdent  occnpancj'  to ; 
JuBtlfj  brioglnK  cjectaeat.  Tbe  court  aatd;: 
"  Ejectment  will  lie  for  anything  attacbed  to 
tbe  soil  of  wbtcb  tbe  sheriff  can  deliver  posam- 
Eton."  But  it  la  asid  tbat  a  writ  of  poswasion 
under  a  ^(^eot  In  favor  of  tbe  plamtfff  nill 
ODly  put  hlin  to  poa.<eaBit)Q  of  nbat  be  coutd  at 
any  iime  have  had  witbout  tbe  aidof  theconrt, 
and  tbat  Ibe  aewer  would  atill  incumber  tbe 
Inod.  So  ako  a  wiittu  tbe  caaeof  ZTo^t  v. 
Sovthctra,  68  Hleh.  434^  woald  onl^  bafe  given 
tbe  plaintiff,  aa  far  as  tbe  poneBaion  waa  con- 
cerned, what  be  could  nlao  bpve  taken  witbout 
suit.  But  aomethinB:  more  is  accompli  abed  b; 
tbe  writ  Id  both  cas«  than  the  mere  dellverv 
of  the  poaaesalon.    Tbe  possenion  U  delivered 


SmboHcally,  but  with  It  gooitheeMabtlsbment 
plalDtlffa  title,  freed  from  the  adrerie  daim 
of  tllle  by  tbe  deiFendant.  In  tbe  c«m  at  bu, 
alao,  tbe  rawer  with  Its  atonevoA  and  pUea  1» 
delivered  to  tbe  plaintlfC  aa  bl«  own,  to  do  with 
tbem  as  be  aeee  nt,  witbout  fear  of  further  lltL 
gallon,  or  any  other  conflict.  In  no  other  way 
except  by  an  action  of  ejectment  can  tbe  plain- 
tiff determine  and  adjadlcale  at  law  bis  tttlo- 
to  this  land  unless  hesbatldotometbingwhich 
win  authori7«  Ibe  City  to  brinff  elMtment 
against  him;  and  His  very  doubtful  If  ne  could 
do  any  act  which  would  nnthorize  tbe  City  u> 
malmain  ejectment  againtl  him  under  Ote  xor 
thorltiea. 


KENTUCKY  COURT  OF  APPEAIA 
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I.  To  pl«&d  a  prlTMia  atetnto  nnder  Civ. 
Code.  I  lis,  luliaec  E,  a  baity  miut  at  least  state 
lU  title  BDd  tbe  day  on  wbloh  It  tiecame  a  law. 

S.  A  BB,ptlat  OrphkBB'  Home  la  %  ebaiv 
Itv,  and  as  auoh  renders  a  publhi  service  for 
wDlch  It  may  be  lawf  all;  exempted  from  I 


8.  An^maptloBof»cbmrltkM«tnatttii- 
tloD  flran  all  taxatloii  bj  state  or  local 
laws  far  anT  purpose  whatever,"  does  not  extend 
to  arowmeiila  for  street  Improvements. 


atreet  aiiiii iil  Is  fatallr  defeotlve  If  It 

D  abow  tliat  tlie  oliroouiioU  ecd  not  tbe 
'  ft  Axed  the  Kvade  of  tlie  stiaafc 

(October  1,  UBL) 

APPEAL  by  plaintiff  from  ■  Judftment  of 
the  Loulavllle  Chancery  Court  In  favor  of 
defendant  In  a  proceeding  Instituted  to  enforce 
an  aesessmeot  for  street  improve meola.    Bt- 

Tbe  facts  sofflclently  appear  In  the  OTdcion. 
Mr.  Newton  O.  Ra««ra.  for  appellant: 
Defendant  la  notapublic  corporatioD;  la  not 
In  fact  capable  of  prorldine  a  general  public 
service.  It  is  limited  strict^  by  the  provisions 
of  Its  charter,  and  atrlctly  by  the  very  title  of 
Its  charter,  to  a  limited  class  of  people.  Such 
being  tbe  case,  it  cannot  claim  an  eicepiion 
from  the  general  public  burdens  on  the  ground 
that  it  has  or  does  perform  acts  oC  a  public 


Even  If  tt  had  performed  or  did  perform  a< 


of  a  pnbllc  nature,  so  as  to  entitle  It  to  be  ex- 
empt from  tbe  payment  of  the  nrdinary  taxea- 
or  revenue  to  tbe  City  of  Louisville,  or  even  to- 
the  State  of  Eentnckv,  it  would  not  be  exempt. 
from  tbe  payment  of  a  apedal  las  or  asseaa- 
ment  like  tbe  one  at  bar. 

Broadway  Bapt.  CAttrtA  v.  MeAtte,  8  Bush, 
BOS. 

If  the  charter  wonld  exonerate  It  from  the- 
payment  of  taiee  in  general,  then  tbe  act  or 
the  charter  ta  tavalld  and  unconstUoHonal. 

Barbour  v.  LovUtiUt  Bd.  ef  Tradt,  63  Ey. 


Hoh,  CK.  J„  delivered  the  opinion  of  lh» 

The  appeTlant,  F.  Zabel.  sues  to  enforce  a. 
lien  against  tbe  property  of  the  appellee,  the 
LoulavUle  Baptist  Orphans'  Home,  for  Its  pro- 
portion of  tbe  coat  of  construcilug  an  alley 
aburtlns  It,  under  a  contract  wiih  tbe  City  of 
Iioiilsvtile.  The  answer  denies  the  avermenta- 
of  Ibe  petltiOD,  and  In  a  second  paragraph 
avers  that  It  Is  a  corporation  conducted  solely 
for  charity,  realising  no  profit  from  Us  Invest- 
ments; and  that  its  charter,  which  antedalea- 
Ibe  ordinance  under  wbidi  Ibe  improvement 
was  made,  In  conaideralion  of  public  aervieea- 
exempts  its  properly  from  all  taxation  for  any 
purpose.  A,  demurrer  to  this  paragraph  waa> 
overruled,  and.  the  plaintiff  declining  to  plead 
further,  the  action  was  dtsmiased  u  to  the 
appellee.  The  judgment,  aa  copied  loto  tbla- 
record.does  not  expremi v  bo  order,  but  It  over- 
rules the  demurrer,  reciua  thai  the  plainliti 
declined  to  plead  further,  and,  after  excepting 
to  the  judgment,  prayed  an  appeal  10  tblB- 
court,  vblch  was  granted,  the  case  being  ro- 
talned  for  further  proceedloga  against  the  other 
defendant,  the  City  of  LonfsvlUe. 

With  some  bedtatton  we  ahali  treat  this  aa  a. 
Dnal  judgment  as  to  the  appellant,  and  there- 
fore consider  the  appeal.  The  court  evidently 
so  intended  It.  The  parties  so  re^rded  It,  and 
have  ao  treated  it  In  argument  in  this  court. 
Under  tbe  charter  of  the  city,  the  proper  aver^ 
ment  In  a  petition  of  all  the  steps  leading  t*- 
the  creation  of  such  a  Uen,  when  supportea  by 
such  exhibits  as  were  filed  In  this  loslance^ 


<8&1. 
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t  Bapubt  ORFHUna'  Hon. 


«rwte*.  In  tlie  bee  of  ■  mere  denial.  ■  prima 
facie  cue.  Hence,  if  tbe  peUUnn  wu  niffl- 
«ient,  and  the  defeDte  Mt  out  in  tbe  aecoDd 
pwaenpli  ipaofBcleiit.  ihs  plaiotiS  vu,  in 
tbeaoeenoeof  teatlmonj,  entitled  to  judgmeDt. 
Itia  claimed,  first,  tfaat  if  a  good  defense  upon 
ibe  Bcon  of  exemption  In  fiL-t  existed,  it  wsa 
tiot  sufflcimtl;  pleaded.  The  answer  did  not 
aet  forth  the  eiempiloa  ilalute  in  Aim  Mria, 
nor  did  it  nfer  to  it  bj  stating  Its  title  and  the 
time  vfaen  tt  became  a  law.  It  ia  a  private 
•tetule,  and  aectioo  119,  subsec.  3.  of  tbe  dri] 


title  and  the  lUy  on  wbicb  ll  became  a  law." 
A  putty  railing  upon  such  a  statnie  must  at 
least  slate  this  mncb;  and  the  ^ea  was  d»f»ct- 
Its  In  this  reepecL 

At  the  case  must  go  haA  for  another  bear- 
ing, it  la  not  improper  to  consider  other  objec- 
tions to  the  plea.  To  do  so  will  doabtlev  expe- 
dite tbe  oaee.  It  b  urged  tbat  tbe  appdlee  ren- 
ders no  public  serrloe,  and  tbat  therefore  tbe 
Legislature  cotild  not  conaUtutlonallv  exempt  it 
from  taxation.  It  is,  however,  a  chwritj,  and 
asuicb  renders  a  public  service.  Its  veij  name 
IndlcaiM  lis  object,  and  entltiea  ft  to  privilege 
«nd  gratitude.  It  is  the  dut;  of  the  Stale  to 
«aT8  for  its  indigent  orpbaiis;  and,  if  done  bj 
another,  be  renoers  what  is  pr<q>erlf  a  public 
MTVlce,  and  tbe  Legislature  may  tbereftwe. 
wilhoat  regaid  to  the  extent  of  it,  exempt  tbe 

Sroperty  devoted  to  su4^  lue  from  taxation. 
liBmination  shows,  however,  that  tbe  provis- 
ion of  tbe  Statute  intended  to  be  rellea  upon 
xeadsthns:  "Tbe  property,  money, and  estate 
«nd  rlKbtsof  said  oorporaUon  shall  be  exempt 
from  all  laxatlon  by  state  or  local  laws  for  an; 
purpose  nbatever.*'  Acts  18a&-70,  vol.  1,  p. 
lei.  While  the  language  is  broad,  yet  it  really 
amounts  to  no  more  tnan  saving  tbat  the  ap- 
pellee shall  be  exempt  from  all  taxation.  Tbe 
vord  "  tax"  does  not  embrace  a  local  assesa- 
meut.  Something  more  is  needed,  sbowiog 
that  such  was  the  l^[islallve  inteulion.  Such 
«  puipoae.inasmuch  as  it  impoaes  an  additional 
burden  upon  olhen,  sbould  appear  wttb  rea- 
wmaUa  certainty.  Exemptions  are  of  grace. 
They  are  to  be  strictly  construed,  and  can  em- 
tirace  only  what  ia  clearly  within  their  terms. 
While  the  right  to  levy  alocal  assessment — as, 
for  Instance,  to  pay  for  a  street  improvement 
la  a  town  or  city — Is  derived  from  tbe  taxing 
power,  vet  it  Is  adistinct  character  of  taxation, 
not  ordloarilv  Included  witblu  tbe  meaning  of 
tbat  term.  It  proceeda  upon  the  ground  of 
equivalent  benefits,  and  tbat  it  isnoourden  to 
pay  for  tbe  improvement  of  a  street  in  tbe  ratio 
ofljenefils  received.  It  la  said  in  Burrongbs 
on  Taxation  (page  481):  "The  word  'tax^or 
'  taxes'  does  not  include  local  sseeisments,  un- 
less tbete  tie  something  1u  the  statute  in  which 
It  is  found  to  Indicate  such  an  intention.  The 
question  frequently  arises  in  tbe  constiuclloii 


vntirok«i  current  of  autbority  U  tbat  such 
presslons  do  not  include  local  aaseasmenta.  ,id 
the  case  cited  from  lb  Gal.  668  ( Wiltianu  v. 
Corcoran),  the  defendnnt  was  'exempted  from 
taxation  of  every  kind:'  yet  tbls  wss  construed 
not  to  include  a  local  asaerament  for  the  im- 
f)tovement  of  a  street  on  which  Its  real  eetaie 
18  L.  R.  A. 


abutted.  Tbe  language  In  tbe  other  caass  dted 
is  fully  as  strong.  Itls  regarded  as  a  distinct 
species  of  taxation,  not  included  in  the  general 
term  '  tax '  end  '  taxation.' "  Another  fading 
writer  upon  this  subject  says :  "It  has  beeu 
shown  In  another  place  that,  while  these  local 
assessmenta  are  laid  under  a  taxing  power,  they 
are  not  taxes  In  tbe  ordinary  understanding  of 
that  terse,  and  that  conseouently  the  usual  ex- 
emptions from  taxation  mil  not  preclude  tbe 

ty  exempted  being  subjected  to  tbem." 

,  Tam.  «d  ed.  050.  The  adjudged 
ire  In  accord  with  these  writers.  Balti- 
more  T.  Orten  Mount  OtmeteTy.  7  Md.  B17 ; 
Bridgeport  Y.NeK  York  /t  X.  B.B.  O).  86  Conn, 
ass ;  &ate  v.  JSettarli,  27  N.  J.  L.186  ;  Fater- 
nmy.UoeietffarBitab.  XT.  jVani{/.34 N.J.L.88S. 
''"e  have  In  this  Stale  a  general  statute  exempt- 
g  church  property  from  taxation,  but  in  ll 
MOf  "      '        *• 


tbe  City  of  Louisville  was  liable  for  its  proper 
proportion  of  the  coat  of  construction  and  re- 
consiruction  o(  streets.  In  that  case  the  Stat- 
ute was  a  general  one,  applying  to  all  church 
property,  while  here  it  Is  a  private  one,  relsting 
oulv  to  the  appellee  ;  but  this  does  not  render  a 
different  ruleof  construction  applicable.  "The 
principlelsthe  same  ;  andvheiher  the  exemp- 
tion be  by  a  general  statute  or  by  a  apedal  one, 
relating  tmlf  to  the  party  claiming  toe  exemp- 
tinn,  ft  must.  In  tbe  absence  of  language  import- 
ing otherwise,be  held  to  relate  oniy  ia  laxatlon 
for  the  general  purpose  of  state,county  and  mu- 
nicipal government.  Te  say  of  property  that 
it  is  "exempt  from  all  taxation  by  state  or  local 
laws  for  any  purpose  whatever,"  certainly  gives 
no  great«rexempl[oB  than  tosay  that  tt  is  "ex- 
empted from  taxation  of  every  kind;"  and  In 
enacting  the  Statute  in  question  the  Legislature 
must  be  presumed  tohave  known  of  ibealinoet 
uniform  construction  that  has  been  given  to 
lbs  word  "  lasatioD."  TbU  being  so,  bad  It 
been  intended  lo  exempt  the  property  of  the 
a)4»ellee  from  being  liable  for  its  proper  pro- 

Sriion  of  the  cost  of  a  benefit,  which,  as  must 
preenmed.  is  directly  conferred  upon  it  by 
tbe  construction  of  tbe  street,  tbe  Statute  would 
have  provided  In  expreu  terms  tbat  ft  should 
be  exempt  from  local  asseeaments.  Such  an 
intention  cannot  fairly  l)e  Inferred  from  the 
language  used,  and  It  must  be  presumed  that 
the  word  "  taxation  "  was  employed  in  its  legal 

It  Is  said,  however,  tbat  the  petition  U  de- 
fective. In  that  it  falls  to  aver  or  show  by  any 
of  the  exhibits  filed  as  a  part  of  it  that  tbe  city 
council  fixed  what  should  be  tbe  grade  of  the 
street.  This  objeclioD  is  well  taken.  The 
copy  of  tbe  city  ordinance  filed  with  the  peti- 
tion refers  to  another  one,  but  no  copy  of  it  is 
Qled,  nor  are  its  provisions  set  forth  In  the  pe' 
tition.  It  mayoritmay  not  fix  Ibegradeof  tbe 
improvement.  No  presumption  ibat  it  does  is 
admlsBible.  The  council  could  not  abdicate  Its 
legislative  power  In  this  respect,  and  leaving 
It^  matter  to  Ihe  judgment,  or, perhaps,  whim, 
of  tbe  city  enfiloeer  or  the  contractor,  subject 
the  property  of  the  abutting  owner  to  whatever 
the  improvement  might  cost.  This  would  leave 
him  largely  at  the  mercy  of  an  irresponsible, 
and,  perhaps,  Interested  party.  The  city,  by 
its  cbarter,  has  power  to  improve  Its  streets  sa 


Nkw  HAxrasiBE  Bcfbkki  Oocxt. 


Jttlt,. 


mny  be  preseribed  by  ordinaDce.  Tbe  powet 
It  a  legitutlre  one,  uid  tbe  kind  sod  cbanctei 
of  tbe  Improvement  muBt  be  fixed  by  tbe  city 
council.     Hj/deiy.  Jovet,  4  Bush,  4A4. 

WhUe,  tberefore,  the  secood  pvvgrapb  of 
tbe  ftoewer  wu  tor  the  reaeoDs  iDdicated  open 


to  demarrer,  yet  )i  ihould  bare  been  carried 
back  and  ■nitahwd  to  tbe  petition ;  and  (4» 
JvdffTMtU  iM  rmerted.  with  leave  to  tlM  portiM. 
to  amend  tbe  pleadings,  and  for  further  pnK 
ceedings  In  conformiiy  to  this  opinion. 


NEW  HAMPBHIRE  8UPRBUB  COURT. 


ATTORNET-aENEBAL 

Bdwaid  A.  HARSTON. 

( N.H. 1 

1.  AtKz  oolleetar  la  meh  wblle  h«  r*- 
telna  hlB  ir&rraota  and  Jlsta  upon  irbliA  are 
unoolleoted  taxes,  even  a(t«r  the  ezplrmtlon  of 

his  term.  irlUiln  tlie  matntDE- Ol  >  Statate  prohib- 
iting oollectors  at  taiea  from  beln^  membein  of 
the  board  of  aelectman. 
S.  Tba  ««oept»noe  of  an  ofllec  try  una 
dlaqnalUled  to  hold  It  bj  reason  ol  holdlaic  an 
Inoompatlble  oIHim  Moot  nectaaarlly  a  rcBisuB- 
tion  of  the  prior  oDoe  la  tbe  abaenoe  of  a  Bpednl 
atatutorr  or  oonatltiiClcinal  provMoD  rlvinr  It 


3.  Ob«  eaoBOt  d«Taat  hlaiaalf  of  tb« 
offle*  of  tax  eollBctor  by  Tealcnatloa  iiiiliui 
blareelanaUoiilaaoceptad  by  competent  autboil- 


4.   On«  »oqiilr«a  no  UtlB  to  km  oSoo  br 

belns  elected  to  it  when  be  wa«  dlaquaUOed  br 
•tatale  to  hold  It  by  naaon  at  hi*  faoldlnc  an  1>- 
oompatlble  oOoe. 

aniy  a.  imj 

PETITION  for  a  writ  of  qao  muranto  to 
oust  defendant  from  the  office  of  aelactman 
for  tbe  Town  of  Duibam,  heard  in  vacation 
before  Doe,  Oh,  J.,  and  adjourned  by  bim  t» 
the  law  term.     Judgment  ofoutter. 

Defendant  waa  elected  to  tbe  office  of  lax 
collector  for  tbe  yean  1888,  1886,  and  1890. 
He  took  the  official  oath  and  served  for  lite 
designated  terms.  At  the  annual  meeting  la 
March,  1891,  be  waa  elected  aelectman  and 
took  the  oath  and  aaaumed  to  exercise  tbe  du- 
tiea  of  that  office.  This  proceeding  was  Inatt- 
tuted  to  try  bia  title  thereto. 
Further  facta  appear  in  tha  opinion. 


Moia— HcRun  cif  ))ttMf«  offlMi  (ncompotlMlltv  a! 

It  la  wen  settled  that  when  a  i>snOD  accepts  an 
«nae  laootnpaUble  with  one  wUoh  he  tbeo  holds, 
he  thereby  Impliedly  realons  or  vaoatea  hii  former 
Olllce.  6lata  v.  Butts,  S  B.  C  Uft  Slate  v.  bown.  t 
B.  1. 1:  People  t.  Carrique,  i  Hill,  BS;  Waffle  v.  Stod- 
dard. SS  CODD.  ewk  People  y.  Noatiand,  IS  N.  T.  STS: 
Stubba  1.  Lee.  M  Me.  19&;  People  v.  Hanltan, «  UL 

Id  oaaea  where  the  queetloD  of  Inaoinpatlblllty  of 
Offloa  baa  arisen,  Independently  of  statutory  or 
oonatltutlooal  provision,  two  rules  are  BS 
reoogaliad:  111  that  Incompatibility  doea 
pend  upon  tbe  looldenta  of  tbe  oOoea,  ai  upon 
phyaloal  Inability  to  be  encased  In  the  duties  of 
both  at  tbe  aanie  time:  (S)  tbe  obacaoter  and  rela- 
tion of  the  oOcea.  State  v.  Ooff,  «  New  Bns.  Bep. 
100,  IS  B.  L  NB. 

In  People  T.'Oreen,  G  Daly,  »H.'tt  was  held  lliat 
tbe  otBce  of  member  of  the  Legblature  ami  clerk 
of  the  court  of  special  sessions  misbt  be  held  by 
tbe  same  peiaoa.  even  tbouicb  attendance  upon  one 
oDIoe  prevented  for  tbe  time  betuE  the  perfonn- 
ance  of  the  duties  of  the  oUier.  Tbia  point  was 
approved  OD  appea).    People  v.  Greeo,  56  N.  Y.  ns. 

In  Com.  V.  Kirby,  t  Custa.  BT7.  5S0,  the  ooutt  says: 
•■It  has  never  been  supposed  thai  persons  hoidlOK 
minor  offices  appercalnlng  to  the  eieoutlve  de- 
partment of  Ibeaovernment.  such  as  deputy  sber- 
Iffs.  oongtabica,  or  ooroneia,  were  thereby  disquali- 
fied from  holdlDE  seats  In  the  Leslslature.  Tha 
aame  whs  formerly  true  of  the  ludges  of  the  oourt 
of  common  pleas,  who  trequenUyheld  theofllce  of 
senator  or  representative  wblle  In  commission  as 

The  teat  of  Incompatibility  under  the  second  rule 
Is  the  ohHranter  and  relation  of  the  ofQoers;  as 
where  one  Is  subordinate  to  the  other,  and  subject 
In  some  decree  to  Its  revisory  powen  or  where  the 
funotlons  of  ibe  two  otBoen  are  inherently  Incon- 
alstent  and  repusnanl.    In  suob  cases  It  has  unl- 

is  L.  a  A. 

See  also  30  L.  R.  A. 


formlrbeenbeldtbatthesameperaonoaiiDotbolA  ' 
botholBoes.  State  v.  GoS.  i  New  Bdk- Bev.  K»,  U 
B.L606. 

In  Cotton  V.  I%llllpa,  H  IT.  H.  VO,  where  one  waa 
ohoaen  a  tnember  of  tbe  prudential  oommlttaa  and 
alao  an  auditor  In  a  aohool  dlatnct.  It  was  held  he 
could  not  hold  both  ofQoea.  'nie  oourt  aaya:  "U 
tbe  Mune  person  oould  bold  both  olBces.  he  wonlA 
In  fact  sit  In  Judgment  on  his  own  aota." 

Icoou^tlblllty  arlaea  where  the  funottooa  of  tba' 
two  oBlces  are  Inoonslalent  with  their  belnc  exer- 
cised by  the  aame  peraoniauohaslwinff  lodge  ana 
oterk  of  the  same  court;  the  oOoer  who  preaeota 
his  accounts  fat  audit  and  the  olBoer  irbo  yaasra 
upon  It;  Judge  and  deputy  shertu  cPe<9le  v.  Qreen, 
08  N.  Y.  tW;  State  v.  Ooff,  4  Mew  Bug.  Bep.  VO.  A 
E.  L  NC,  I  Am.  St.  Bep.  ttli:  covemor  of  a  State 
and  member  of  Its  Legislature:  justice  of  the  peace 
andjudseortbe  appellate  court  iBamum  v.  OU- 
ptn,  sr  HlUD.  tee.  sa  An.  Bep.  aiM;  Mohan  v.  Jaok- 
son,  as  Ind.  (US;  Com.  v.  Bins,  IT  Sent,  ft  B.  M; 
State  V.  Velbtoman.  W  Ark.  mi:  sberltT  and  lusUoe 
ofthepeaoe.  Btubba  v.Lee.UHe.  )«l.U Am.  Bep- 
SGI;  Wilson  t.  Ktng.  8  Utt  4117.  U  Am.  Deo.  Si:  State 
Bank  V.  Cunnti.  10  Ark.  lU;  lAwBon,  Rlsbta,  Bem- 
edlee  *  Praotloe.  I BMM. 

When  a  person  Is  selected  for  olBce  who  haa  not 
the  qualltloatlons  required  by  law.  the  aeleotlon  la 
not  therefore  void.  Tbe  person  selected  is  da/osl* 
an  otaoeri  his  acts  In  the  dlschante  of  his  dutiea  are 
valid  and  binding.  Tbe  peace  and  n>poae  of  socie- 
ty imperiously  reqnlre  that  his  offlelal  acts,  so  Imi 
SB  otbera  are  ooncemed,  sbonid  be  valid.  HiJa  la 
true  of  tbe  blgbest  and  lowest  oncers  firoia  the 
Bovemor  t«  the  ooiistaM&  Sk  Loula  Ooun^  Ot. 
V,  Sparta,  to  Ho.  IIT.  tf  Am.  Deo.  MS. 

Offlcea  incompatlUe.  Bee  notss  to  De  Tuik  v. 
Com.  I  Pa.l  C  L.  B.  A  8Sa. 

De  /ado  olBoon.  See  note  to  Worrel  t.  PeeOa 
and.)  8  L.  B.  A.  m;  B(ai«  T.  Ckn  dttdj  mlak 
in. 


Cooj^lc 


;    33  L.  R.  A.  616;  37  L.  E.  A.  211;  39  L.  R.  A.  278- 


Conscaf  r.  Esmpke. 


Xemn.  J.  Q.  H«II  ud  J«Iin  Klvel  for 

pUnttff. 

Metm.  Frlnk  *  Ba>tehald«F.fordefend- 


tbe  statu  tocy  one. 

PilMurg  T.  Dar^orth,  M  W.  H.  974. 

The  Statute  does  not  prohibit  ft  collector, 
chosen  or  appointed  for  a  prior  yew,  but  who 
bas  not  collected  all  the  taxes  on  his  li«t,  from 
being  elected,  and  discharging  the  duties  of 
•electman. 

QiH).  Laws,  chap,  tt,  %  S,  ptiTides  that 
neither  the  treasurer  nor  th«  collector  of  taiea 
ihall  be  a  member  of  the  board  of  selectmen. 

The  Statute  recognizee  but  one  offlcer,  exist- 
iDgatany  one  time,  as  the  collector  of  taxes. 

The  reason  of  the  law  does  not  extend  to  ex- 
collectota.  The  law  itaehf  Intends  that  the 
collector  shall  collect  all  his  taxes  within  the 
Tear  and  settle  his  account. 

NorOiumberiand  v.  OoUeigh.  SS  N.  H.  aS4. 

After  that  he  is  only  a  debtor  to  the  town  for 
tlie  amount  of  the  nncollecled  taxes.  He  can- 
not act  upon  their  abat«nieiit  If  he  Is  a  select- 
man. 

PitUburs  T.  Dtnforth,  tupra. 

By  hia  acceptance  of  the  office  of  selectman, 
defendant  muat  be  regarded  as  having  retdgned 
Us  office  as  collector  of  taxes. 

Cotton  Y.Phiitipi,  OS  N.  H.  220. 

CI»rk.  J.,  delivered  the  opinion  of  the 

"Neither  the  treasurer  nor  collector  of  taxes 
■hall  be  a  member  of  the  board  of  selectmen." 
GetL  Lsws,  chap.  40,  g  6.  The  duties  of  the 
offlca  of  collector  and  selectmen  are  In  some 
leapecta  conflictlDg.  The  collector  is  required 
to  give  a  bond  to  the  acceptance  of  the  town 
or  selectmen.  Id.  chap.  4S,  g  4.  The  select- 
men may  remove  a  collector  for  certain  causes 
(Id.  chap.  43,  ^  i):  and  in  certain  cases  they 
liave  power  to  Issue  an  exlent  ag^nst  him  (Id. 


protect  llie  Interests  of  the  to 


ant  haTing  been  elected  and  having  served  a*. 
ooUedor  for  the  yean  1086, 1889,  and  1890  and 
still  retaining  hte  warrants   and   liala  upon 


which  are  uncollected  taxes,  Is  still  cullector- 
for  those  veara.  "Every  collector.  In  the  col- 
lection of  taxes  commtcied  to  him  to  collect, 
and  In  the  service  cf  his  warrant,  shall  have  th* 
powers  vested  in  constables  In  the  service  of 
dvil  process,  which  shall  continue  untQ  all 
taxes  In  his  list  are  coUecled."  Id.  chap.  68, 
§1. 

The  defendant's  acceptance  of  the  ofSce  c^ 
selectman  did  not  relieve  him  of  the  office  ot 
collector.  The  acceptance  of  an  office  by  one 
disqualided  To  hold  it  by  reason  of  holding  an 
Incompatible  office  Is  not  oecessaiUy  a  rerigna- 
tlon  of  the  prior  ofQce,  unless  il  Is  made  so  bf 
spedal  statutory  or  constitutional  provirioo. 
Const,  pt.  3,  arts.  04,  96.  The  defendant's  re«- 
IgnatioD  would  not  devest  him  of  the  office  of 
collector  unleH  It  was  accepted.  Gen.  Iaws, 
chap.  43,  S  1,  provldee  that  In  case  any  officer 
who  has  ^en  an  official  bond  shall  rnign,  b» 
and  his  sureties  shall  continue  liable  upon  hi» 
bond  (or  all  act*  under  color  of  his  office  UDtU 
he  shall  resign  and  bis  resignation  shall  have. 
been  accepted  by  the  town,  selectmen,  or 
others  competent  to  accept  the  same. 

The  defendant  being  a  collector  of  taxes  for 
the  Town  of  Durham  when  he  was  elected  a. 
selectman,  wai  dlsquaUfled  to  hold  the  office, 
and  his  ekciion  gives  him  do  title  to  It.  CM- 
(on  V.  PhiUipt,  H  N.  fl.  230,  223.  Having 
assumed  the  office  of  aelectman  under  color  of 
an  election,  Harston  Is  an  officer  defdeto,  and 
his  official  acts  are  valid  as  to  third  persons. 

JudirmenI  of  outter. 

Do*,  CA.  y.,  did  not  ilt.  The  othen  con- 
curred. 


KANSAS  STJPRBHB  COUBT. 


0.  M.  CONDON,  Ptff.  in  1 
L.  H.  EEMPER. 
(....Kan.....) 


■Head  note  tv  Talsntibx.  J. 


■OpQlalad  as  follows 
.    _  tween  said  parties  itat 

a  faflnj«  on  tbe  part  of  lald  Oondon  to  pertorm. 
tfaeae  obilgatloai  shall  entitle  said  Kemper  to  lO- 
oover  from  him  the  sum  of  StiOO  as  bquidated  and' 
ascertained  damajKe  (or  the  breach  of  this  oon- 
tract.  ■■   Condonj  elected  not  to  build  the  wall. 


dUtdwut 


damagiM  and  jwnalCv 


Whether 

iwanledasa"[)enalt7"  eras  "liquidated dBnwRes" 
Is  frequently  a  matter  of  sreat  dJlBoulty  todetec- 
mlDe,  aapedaUj  at  the  qoesttoa  Is  not  oonlcoUed  or 
Indeed  aSeeted  bf  the  emplomeiit.ot  either  or 
both  tbaaa  tema.  Dwloel  v.  Brown.  H  He.  MS; 
HoaRland  v.  Segmr.  88  N.  J.  L.  2as;  Voler  v.  HoKee- 
■an,  4  Iowa,  1;  Ba^7  *•  Peddle.  M  IT.  T.  MB; 
Shnva  T.  BreNton.  SI  Pa.  ITS;  ThorouKhgood  v, 
Valker.  e  H.  a  IS;  Watta  v.  Bbeppant.  J  Ala.  42Bi 
UL.RA. 


Grand  Tower  Iftii.  Vtg.  ti  Transp.  Co.  v.  Phnltpk, 
nn.  B.tSWalL4n.fflI..(>d.7l;  Burragre  v.  Crump 
18  N.  C.  BSD:  Davt*  v.  Freeman.  10  Ulcti.  188. 

As  IlIiartratlTe  ot  the  diffloultlea  ezparlenoed  In 
thta  reepeot,  see  Colbrel  v.  Talma^e.  B  N.  T.  SSI; 
Clement  v.  Cash,  n  N.  Y.  OS:  Bpenoer  v.  Tlldeo,  (. 
Oow.  lU:  WlUlamB  v.  DaUn.  SE  Wwd.  iOl:  Flen)» 
V.  Fuller.  B  Han.  823;  Hall  v.  Growler,  S  Alien,  SOi: 
Knapp  V.  Haltbr.  13  Wend.  G88;  Hnnom)  v.  Talk 
Beneohoten,  ISBarb. aaS; Richards  v.Bdlok.  17  Barb. 
Sttk  Colwell  V.  Lawienoe,  38  N.  T.  Tl;  S  FaBOnB^ 
OonLieO;  NO7ear.Phill]p8,«0M.T,4r 


Uee  also  14  L.  R.  A.  207;    19  L.   B.  A.  464;  2 


H^IC 


Saksu  Supskhb  Cocnr. 


, ji  to  remov*  tba  houH. 

Tba  OOW  ol  mnoTliic  the  bOaM,  Uid  puMns  It  In 
M  good  eoadltiOD  n  It  wu  belore.  would  not 
iMve  axoMMd  VOOl    HdAthit    ' 


MM  <rf  bMMb,  OzitiK  the  unount  Kt  ISOa.  tber 

pauBtorr  dftinacM;  Bod  tbaretore,— Acid,  Uut 
tharam  of  |tOO  swdIIoihmI  In  aucli  conlnuM  M 
liquidated  Kud  Moertalned  daoaget  muK  ba 
troatedMApevKlty.uid  aataa  liqulOaled  dui> 
■CM. 

(Ootober  U,  UBL) 

EBKOR  to  Uie  Dlotilct  Ooott  for  Labette 
Count;  to  reiiew  a  Judgmeot  In  favor  of 
plaintiff  In  an  action  brougbt  to  recover  the 
aum  of  $600  u  liquidated  damages  for  the 
breach  of  a  contract.    Bmerted. 

Btatement  bj  Valantlaa.  J.: 

Thli  was  ao  action  brought  lu  the  DIatHct 
Court  of  Laltette  County  by  L.  H.  Kemper 
ualnet  C.  H.  Condon  to  recover  (50(1  as 
liquidated  damages  for  tlie  alleged  breach 
of   the   following  vriitea  coniract,  to  wit : 


aaid  Kemper  has  told  to  said  CcHidon  lot  7, 
block  88,  in  Oswego,  Eausas,  said  Condcm, 
aa  a  part  of  Uu  gonsideratlon  therefor,  agrees 
to  erect  thereon  a  two-Btorr  shwe  or  brick 
building,  not  less  than  100  feet  deep,  within 
lix  months  and  to  give  use  of  the  north  wall 
thereof  to  B»ld  Kemper;  or  else  remove  the 
house  now  on  lot  6,  in  said  block  US,  three 
feet  north  of  where  it  now  stands,  as  said 
Condon  shall  elect  to  do,  and  put  aaid  build- 
ing in  aa  good  condition  ai  it  is  in  its  pres- 
ent location.  It  !•  mutufllf  agt«ed  between 
said  parties  that  a  failure  on  the  part  of  said 
Condon  to  perform  tJiese  obllcatloDS  shall 
entitle  said  Kemper  to  recover  from  him  the 
sum  of  Sve  hundred  dollars  as  liquidated 
and  ascertained  damaxea  tor  the  breach  of 
this  contract.  C.  H.  Condon,  Uiwego,  Ean- 
ua.  March  11,  1B8T."  The  defanaant  an- 
swered as  follows :  "  Said  defendant  admits 
the  execution  and  delivery  of  the  writing 
marked  'Exhibit  A,'  attached  to  and  made 
part  of  plaintiff's  petition,  but  he  alleges 


re  tiM  pattlM  expMsaljrMlpulate  In  tbe 

ttt "- 

■ball  be 

davaffes,  and  not  m  a  "penalV. 
etiier  lansiiave  equally  nwinlinlTa  bad  t)een  ueed, 
llMODurtawlU  still  ooutTue  (be  recital*  h  In  tbe 
nature  ot  a  eontract.  and  nabiot  tba  meoiure  of 
damasM  lo  (uob  M  Hie  evldeaoe  shows  have  been 
aoCuaUr  received.  Eemble  t.  Faneo,  S  BInjr.  Ill; 
DennU  T.  Cummha,  8  Jobni.  Cas.  UT;  Jsckaon  r. 
Baker.S  Bdw.  Cb.til,  SL.  ed.«ei  BelodsUT.  Sohal), 
4  0.  &  N.&aTi  0niT7V.Larer,T  Pa.4TlhBaird  v. 
ToUlver,  ft  Humpb.  ISS;  Hoorev.  Fiatta  Oo.BHo. 
407:  81u«veT.Breretoii,aFa.in:iiaH«wnian.Ult. 
4  Cb.  IHv.  TH:  Boys  t.  AnodL  B  Bins.  H.  a  BW: 
Bonier  v.  FlbUoO,  t  Haea.  *  W.  mSi  lAwaon, 
BlRhia.  Bemedlea  k  Praotlae,  I M18. 

Tbe  queatian  I*  held  to  depend  upon  tbe  meanlnB 
and  Intent  of  Iba  parUa*  aacatbwed  from  a  full 
view  ot  tba  provliloDi  of  tha  oontraot,  the  term« 
aiwd  to  ezptaea  luoh  Intent,  and  tbe  peoultar  clr- 
«unutai]oea  ot  the  aubleot  matt«r  of  the  iKTrement. 
J>Bktn  V.  WUlUnu,lT  Wend.44T,alBrmed,  a  Wend. 
an:  Bhuta  v.  HHmllton,  B  Daly,  4«k  Ferklui  v.  Lj. 
man.  11  Uan.  TO;  Btieepar  v,  WlUlama.  U  Fa.  ISO; 
■CbHBe  V.  Allen.  13  Oiar,  *t. 

Ibo  contnotual  isieemant  of  the  partlea  muat 
control,  and  the  true  Ingulrr  li.  What  waa  tba  un- 
dertaking? Whether  itwaaadvBDtaseouior  other- 
wtoeforlba  oontraotlng  parties  to  make  tblapar- 
ttoutar  oontiaiot,  la  Inmatnla].  U  tbe  Intaot  la  olaar. 
Bvler  *•  Paddle,  It  N.  T.  1«B;  Bcmar  ▼.  True,  19 
Bail).  lOB;  CuiblDttT.  Draw,  K  Han.  Ut. 

So  tba  uae  ot  tbe  word  **peiwltr,"  or  the  term 
"llquldBted  daBiaBea,"  doea  not  oonolualTQly  abow 
this  lnt«nllon,  U  tbe  eaUre  agreement  Indloalaa  a 
■different  view.  Chamberlain  v.  Baffler,  U  N.  H. 
SH;  DImeob  v.  Cortett,  UHoore,  P.  C.  IBB:  DavlB 
-v.  PeDtOD,  •  Bam.  fe  C  EM;  Davis  v.  Treeman,  10 
Mtob.188. 

The  rule  wtabllibed  ttr  tbe  prlnolpal  oaae  ii  fur- 
ther niuabatad  br  tbe  foUowbw  deoMont:  Bajye 
■V.  Ambroae,  IS  Bfah  SB;  Clark  v.  Kar,  SB  Oa.  408; 
Dally  V.  UtobfloM.  WUlOh.  Sh  Qower  v.  Saltmaiah; 
11  Ho.  »!{  NmA  T.  HennoallLa.  B  (U.  684;  Halda- 
man  v.  JeonlnB*,  14  Ark.  B^  Yo\ej  v.  UcKeegaD, 
-4  Iowa.  1;  Balrd  V.  Tolllvet,  e  Humph,  lae:  wUaoQ  V. 
OrsbBm.14  Tes.  ttt  Lord  v.  Oaddla,  B  Iowa.  EBB: 
HaUoOk  *.  Blater.  Id.  GOB';  Abranu  t.  EoudI«.4 
Ohio,  S14:  Blcketmn  v.  filchardson.  IS  Cal.  SBO: 
UndMi'v.  AnEaley.tSN.  C  IBB;  Hammer  T.~  " 
tiuih,  El  Mo.  4Si  Lon«  v.  Towl,  42  Mo.  Ht. 
13L.  R.  A. 


oontalnlnx  dl^ 


wbleb  the  liquidated 
be  oooflnad.  Aatlej  ▼.  Weldop,  1 
Boa.  *  P.  BUh  Kemble  r.  Fan-an.  t  Bins.  141;  Boy* 
.  ADOea  fi  Blnir,  N.  a  BBO;  Bonier  v.  Fltnti^.  S 
Men.  ft  W.  B78:  Cbeddiok  v.  lfBnb.a  N.  J.  t.  4BSe 
WtaltSeld  V.  Levy,  n  N.  J.  U  148. 

~  ~  upon  the  faoe  of  tbe  Inatniment  It  be  doubtful 

lliaithe  aonbacHng  partita  Intended  that  tha 

sum  apaolOed  Id  tbe  asceemant  rtiall  be  a  paaalV 

tbe  InaUiuMlOD  ot  oouna  li 

. X  at  ereaUng  a  pwnaliy  M 

ooverthe  iliinam  aotually  sustained  br  a  breaob 
of lbaoontniot,andDotUquldBieddainacaB.  Cila- 
dee  V.  BcdtoD, »  Carr,  *  P.  UQ:  Taytoc  v.  E^ndUord, 
ZO  U.  fi.  T  WheaL  U.  5  L.  ed.  *84:  ChlUlner  v.  ChH- 
llnar.  I  Tea.  Sr.  GIS:  Shute  v.  Taylor.  5  Met.  tb 
Dlmeoh  v.  Coriett,  IS  Mooie,  P.  O.  IW;  Colea  t. 
eims,  6  De  Q.  U.  *  O.  1:  Habn  v.  Bontman,  IS 
Bush,  S48;  Tenner  r.  Hammond.  88  Wla.  m;  Btreep- 
er  v.WUllamr,  IS  Pa.  4G0;  Lynde  v.  Tbompaon.  I 
Allen.  4H:  Wallla  v.  carpenter.  18  AUm.  IB;  Greaa 
V.  Prloe,  la  Heea.  *  W.  7DI;  Pom.  Bq.  Jnr.  I  440. 

nie  tcndenOT  ot  late  Tcara  baa  bean  to  regaid  the 
atalamenig  of  the  oontraotlQK  paitlef  a«U>  llQuf- 
datedfbmasea  In  the  Uebtot  a  paoaHyi  and  un- 
leaa  tbe  contrary  mtentton  la  unequivocally  az- 
piMaod.  barab  provlakHN  will  tie  aT<rided,  and  com- 
pensation In  the  way  ot  a  penalty  will  be  decreed. 
OammoQ  v.  Howa.  14  He.  MO;  lUolMrdt  V.  Bdiek, 
IT  Barb.  nO:  Lenett  r.  New  Tork  Hut.  L.  Ins.  Oo. 
UN.  T.ae^  Brisbt  V.  Bowiaod,  SBow.  (Hkaj  8m 

HamUtoD  v.  Overton,  0  Blaokf.  KB;  Hoaa  T.  Ho- 
Qlnnla.KWead.U8;  Brown  T.  BellowB,4Fl<^  ing 
&lrd  V.  Tolllver.  «  Humpb.  U8:  Wallaea  v.  Car- 
Dentar,iiii>ra:Wattav.Sb^paid,SAIa.<V(  Hod>«s 
V.  King,  r  Het.  teOt  Oweni  t.  Bodgaa,  1  MoUutf.  L 
!«:  Moore  v.  Platte  Oo.  B  Mo.  4>r. 

Ttie  tendenoy  and  Tveferenoe  of  tbe  law  la  to  re- 
gard a  sum  stated  to  be  payaWelf  a  ooatiaot  Ii  not 
tulBUed  aa  a  paoal^  and  not  at  liquidated  dam> 
asca.  XeCoourtaoideaTortolaanvfKHntbe  Bub- 
Jaot  matter  ot  tbe  ooalittat.tlMnatitieof  tbaatlpih 
lattooa.  and  tba  •nrroaDdtng  olreumtnnoes,  what 

wMtheieallntantnf  tbaparti«s,aD<* ' 

by  suob  Intent.  OuiUng  *.  Draw,  01 
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Casaoa  v.  Kexpsb. 


4w  fact  to  1m  that  Mid  writing  wm  executed 
•nd  dellv«i«l  under  ■  mlMpprelieiuloD  uid 
«  mistake  of  tlks  facta  in  reference  to  the 
-•ubject  matter  of  the  transaction  therein  re- 
ferred to  as  they  actually  existed,  sod  that 
but  for  BUch  mistaae  such  writing  would 
not  have  been  executed.  Defendant  allege* 
-Uut  plaintiff  was  the  owner  of  lola  S  and  7, 
In  block  88,  in  tba  City  of  Oawego,  Eansaa. 
That  the  frame  hoote  mentioned  Id  taid 
vrltlng'belonged  to  plaintiff,  and  waa  ap- 
purtenant to  said  lot  e.  That  defendant 
■Depilated  for  and  purchased  from  plaintiff 
4aid  lot  7  with  a  view  of  erecting  thereon  a 
iKone  or  brick  building.  That  at  the  time 
«t  puTchaslng  taid  lot  7.  and  of  executing 
and  dellTering  iaid  writing,  IwUi  plaintiff 
«nd  defandant  understood  and  bellered  that 
««ld  tnme  bouae,  mentioned  In  aaid  writing, 
And  which  belonged  on  and  was  appurtenant 
to  aaid  lot  0,  stood  on  the  line  between  said 
lots  6  and  7 ;  the  main  part  of  it  being,  as 
«ald  parties  mipposed,  on  lot  6,  and  about 
two  or  three  feet  in  width  of  it  standing  on 
«aid  lot  7.  That  to  permit  defendant  to  build 
'Cn  hia  aaid  lot  1  would  neceasltate  the  re- 
inoTal  of  said  bouse,  as  said  parties  belicTed, 
fome  three  feet  to  the  north.  That  plaintiff 
«old,  anil  defendant  bought,  said  lot  under 
such  belief.  That  plaintiff,  in  negotiating 
for  the  sale  of  said  lot  7.  objected  to  belug 
put  to  the  expense  of  remoTine  said  house 
eo  that  It  would  all  stand  on  his  own  lot  tl, 
■or  insisted,  if  he  were  put  to  such  expense, 
he  should  be  compensated  therefor :  and  to 
-this  defendant  assented,  and  agreed  that  he 
would,  at  his  own  expense,  remove  said  frame 
house  so  that  It  should  entirely  stand  on  said 
lot  6,  and  far  enough  across  the  line  between 
aaid  lots  S  and  7  not  to  Interfere  with  the 
'erection  of  a  wall  on  said  line,  and  put  It 
In  aa  good  condition  as  it  then  was,  where 
it  then  stood ;  or  if  he  should  so  elect,  In- 
stead of  removing  and  repairing  said  house 
«a  aforesaid,  he  might  erect  on  said  lot  7  a 
brick  or  stone  building  not  less  than  100  feet 
<leep,  and  give  plaiDtuT  the  use  of  the  north 
wall  thereof  as  compenaatton  for  his  mov' 
log  and  repairing  said  bouse  as  aforesaid. 
That  it  was  to  meet  such  contlngencj,  and 
•ecure  such  end,  that  said  writing  waa  exe- 
cuted  and  dellTered.  That  thereafter  this 
defendant  elected  not  to  erect  said  stone  or 
brick  building  on  said  lot  7,  and  not  to 
fomiah  plalntnt  the  use  ol  the  north  wall 
thereof.  That,  by  agreement  between  said 
plaintiff  and  defendant,  said  block  was  after- 
wards surveyed,  and  the  fact  was  then  ascer- 
tained that  said  frame  building  did  not  stand, 
«s  both  of  said  parties  Ikad  supposed  it  did, 
across  the  line  between  said  Iota  6  and  7, — a 
part  on  6  and  a  part  on  7, — but  that  It  all 
then  stood  on  saia  lot  6,  and  so  far  from  the 
line  between  lots  6  and  7  as  not  to  Interfere 
with  the  erection  of  a  wall  thereon,  and 
therefore  a  remoTal  of  said  frame  building 
was  unnecessary,  and  would  be  of  no  advan- 
tage whatever  to  plaintiff.  Defendant  alleges 
that  the  only  purpose  on  the  part  of  plain- 
tiff or  defendant  in  the  execution  and  de- 
livery of  said  writing  waa  to  indemnify 
plaintiff  against  cost  and  expense  in  the  re- 
moT-al  and  repair  of  said  house  aa  aforeaaid, 
tSLRA.  48 


and  that,  had  plaintiff  desired  Its  lanoval  af- 
ter the  fact  in  reference  to  ite  true  locationwas 
ascertained,  he  could  have  had  it  removed 
three  feet  north  of  where  it  then  stood,  and 
put  in  as  Kood  condition  aa  It  was,  where  it 
then  stood,  at  a  oust  and  expense  of  not  to 
exceed  $100.  That  said  house  could,  at  the 
time  of  the  execution  of  said  writing,  or  at 
any  time  since  then,  have  been  removed  three 
feet  north  of  where  it  then  stood  and  now 
stands,  and  put  In  as  good  condition  aa  It 
then  wBS,  in  Its  then  location,  at  a  cost  of 
not  to  exceed  $100.     That  In  no  event  could 

Cintifl's  damage,  had  he  desired  to  have 
said  house  removed,  exceed  one  hundred 
dollars.  That  to  indemnify  agslnsl  such 
pOBSible  damsRe  was  the  only  object  in  giv- 
ing said  writing.  Defendant  allegea  that 
Cintlff  has  not  removed  said  house,  and 
in  no  way  been  to  any  coat  or  expense  on 
account  i)t  tlie  removal  of  said  house,  or  for 
any  other  purpose  referred  to  in  any  way  in 
Bald  writing.  Defendant  denies  that  plain- 
tiff has  suffered  any  damage  on  his  account, 
and  denies  any  liability  to  him  in  any  re- 
spect. Wherefore  defendant  asks  that  this 
cause  be  dismissed,  and  that  he  recover  his 
costs  herein."  The  plaintiff  replied,  deny- 
ing every  allegation  of  the  answer  incon- 
sistent with  the  allegations  of  bis  petition. 
When  the  case  was  called  for  trial,  tiie 
plaint ifC  moved  for  judgment  upon  the 
pleadlnjre ;  and  the  court  sustained  the  mo- 
tion, and  rendered  iudgmeut  accordingly  in 
favor  of  the  plaintiff  and  against  Uie  defend- 
for  |SO0,  with  Interest  and  coats ;  and  the 
.  .  sndant  excepted,  and  afterwards,  as  plain- 
tiff in  error,  brought  the  case  to  this  court 
for  review. 


Mittn.  Okaa  *  OlkMe.  for  plaintifl  hi 
error: 

The  tendency  of  courts  Is  to  hold  a  sam 
named  as  a  penalty  rather  than  liquidated  dam- 
ages, when  such  a  construction  is  at  all  com- 
patible with  the  language  used  and  the  condt- 
tlons  of  the  contract  entered  into.  Notwith 
staodlngtbe  language  used,  they  will  not  find 
the  intention  to  nave  been  to  consider  a  sum 
named  as  liquidated  damage  when  itis  to  >»■ 
cure  the  performance  of  .several  Hems  of  une- 
qual value  or  importance,  the  value  of  which 


ly  dlsproportloned  to  tlte  damage  which  may 
be  sustained. 

Smtbit  T.  F^^rrm^i  Blng.  Ul;  B  Parsons, 
Cont.  pp.  1G7-1S8:  Wood'a  Mayne,  Dam.  p. 
213,  ^  179,  178,  p.  818,  ftS  IM,  168,  pp. 
30e,  210;  Bedgw.  Dam.  p.  889;  Sptacer  v.  tU- 
dm,  6  Cow.  144;  Spear  v.  .9m<eA,  1  Denio,  464; 
Soag  V.  Mceinnit.  22  Wend.  IBS;  WaUi*  v. 
Carpenter,  18  Allen,  19;  Bhitte  v.  Tayior,  5 
Met.  61;  Higginmn  v.  Wdd,  14  Qray.  IBS; 
Lampman  v.  Oeehran,  16  N.  T.  37B;  ColwM 
V.  Lawrence.  38  N.  T.  71 ;  Lyman  v.  Babead. 
40  Wis.  S08;  Garter  v.  8lrom.  41  HInn.  C33; 
Btrry  y.  Wi*dom.  8  Ohio  8t.  241;  Tayto*  r. 
Sandiford,  20  U.  8.  7  Wheat.  18.  S  L.  ed.  884. 

For  a  dear  statement  of  the  rule  as  to  when 
a  sam  named  Is  to  be  considered  a  penalty  aod 
when  liquidated  damsges,  see — 

CUmmU  T.  BeAvglliSi  Bittr  S.8.B.6e.tSi 


Eaksu  Soritzin  ComtT. 


Oct., 


Pa.  Urf.    See  al»o  St.  LouU  AB.P.  R.  Co.  t. 
Bhetmaher.  37  Kan,  677;  Heatuiela  v,  garrM, 

85  EaD.  eea. 

Mr.  3,   B.  HorrlBOD  for  defendant  In 


Tftlsntlttet  3.,  dellTered  the  oplnioo  of 
the  court: 

The  substantial  aDestlon  Involved  In  this 
coatroTersj  is  whether  the  plaintfS  below, 
L.  H.  Keiflper,  may  recover  from  the  defend- 
ant below,  C.  H.  Condon,  the  aum  of  |000 
RR  agreed  and  liquidated  damages,  or  whether 
he  can  recover  ooly  the  amount  of  bts  actual 
loss  or  damage  reHUltlne  from  the  breach  of 
the  contract  sued  on,  which  amount,  accord' 
log  to  the  facts  of  the  case  as  presented  to 
UB.  cannot  exceed  $100.  The  contract  upon 
Which  Kemper  seeks  to  recover  contalna  the 
following  among  other  stipulatfons ;  "It  ia 
mutually  agreed  between  uid  parties  that  a 
failure  on  the  part  of  said  Gcmdon  to  per- 
form these  obfigations  aball  entitle  said 
Kemper  to  recover  from  him  the  sum  of  $900 
as  llguldaled  and  aacertalned  damages  for  the 
breach  of  this  contract. '  It  will  be  seen  that 
the  parties  Uifmselves  have  used  the  words 
"liquidated  luid  ascertained  damages;"  but 
nearly  all  the  antboritlea  agree  that  neither 
these  words,  nor  any  other  words  of  similar 
import,  are  conclusive,  but  that  the  amount 
named,  notwithstanding  the  use  of  such 
words,  may  nevertheless  be  nothing  more 
than  a  penalty.  Borne  of  such  auuorltiea 
are  the  following:  Lampnan  v.  Oochran, 
16  N.  T.  276;  Ayem.  Paat.  12  Wend.  898; 
Hoag  V.  MeGinnit,  2S  Wend.  168 ;  BtaU  t. 
Uaya,  0  Sandf.  840;  Qray  v.  Oro^,  18 
Johns.  219 :  Jacktim,  v.  Bak^,  2  Edw.  Cb. 
471,  6  L.  ed.  470 ;  BhreK  v.  BrgrOm.  SI  Pa. 
ITS ;  Fitmairii^  v.  Oottingham,  14  Wis.  219 ; 
Pink  T.  Oraii,  11  Allen,  182 ;  WaUU  v.  Oar- 
omlm;  18  Allen,  19;  Ex  parte  Fbllard.  2 
Low.  411 ;  Bofffs  V.  AmbroM,  28  Mo.  88 ; 
Carter  v.  Sfiwn,  41  Minn,  622 ;  Sehrimfrf  v. 
T&nntute  l^g.  Oo.  86  Tenn.  219 ;  Batdeman 
V,  Jetming*,  14  Ark.  829 ;  Dan*  v,  f^teman, 
10  Mich.  188 ;  EaJm  v.  B^ttnum,  12  Buah, 
249 ;  Zou  v.  NoUe.  16  111.  470 ;  KanbU  v. 
Fdrren,  6  Blng.  141 ;  Dama  v.  Ptntot^  6 
Bam.  ft  0.  218;  Horner  v.  FUnU>ff,  9  Meea, 
&  W,  678;  I/eteman  v.  Capper.  L.  H.  4  Ch. 
Div.  724. 

Of  Rouise  the  words  of  the  parties  with 
respect  to  damagea,  losses,  penaltlea.  forfeit- 
ures, or  any  sum  of  money  to  be  paid,  re- 
ceived, or  recovered,  must  be  given  due  con- 
sideration, and.  in  the  absence  of  anything 
to  the  contrary,  muat  be  held  to  have  con- 
trollingforce;  but  when  it  may  be  seen  from 
tlie  entire  contract,  and  the  clrcumatancea 
vnder  which  the  contract  was  made,  that  the 

Sitrties  did  not  have  In  contemplation  actual 
amages  or  actual  compensation,  and  did 
not  attempt  to  stipulate  with  reference  to  the 
payment  or  recovery  of  actual  damages  or 
actual  compensation,  then  the  amount  stipu- 
lated to  be  paid  on  the  one  side,  or  to  be  re- 
ceived or  recovered  on  the  other  side,  cannot 
be  considered  as  liquidated  damages,  but 
must  be  considered  in  the  nature  of  a  pen- 
alty; and  this,  even  If  the  parties  should 
name  such  amount  "liquidated  damages." 
ISL.  R.A. 


The  following  text-books  upon  this  subjoct. 
may  be  examined  with  mnch  profit:  1 
Bedgw.  Dam.  8th  ed.  chap.  12,  jig  889-437 : 
1  Butherland,  Dam.  pp.  470-680,  diBp.  7.  $  6  ; 
18  Am.  &  £ng.  Encyclop.  I^w,  pp.  857- 
868;  IPom.  Eq.  Jur.  §9440-447:  SParwuis, 
Cont.  pp.  166-168,  S  3. 

The  text-books  upon  this  subject  unit«  la 
aayinar  that  the  tendency  and  preference  ot 
the  law  is  to  regard  a  stated  sum  as  a  pen- 
alty, instead  of  liquidated  damages,  becauao' 
actual  damages  can  then  be  recovered,  and, 
the  recovery  DO  limited  to  such  damages.  L 
Sutherland,  Dam.  490;  18  Am.  &  Eng.  En- 
cyclop.  Law,  pp.  BOS.  860.  The  decisions  of 
this  court  are  also  la  this  same  line.  Tbe- 
only  decisions  of  this  oonri  upon  the  subject 
of  liquidated  damages  ant  the  following  ^ 
KvrU  V.  BprnabU,  6  Kan,  896;  J/boU  v. 
AfnvtM,  IB  Kan.  166 ;  St.  LouU  A  8.  F.  K 
Co.  V.  Shoemaker,  37  Kan.  677 ;  Etatwah  v. 
Chrrea.  S5  Kan,  892, 

We  are  satisfied  with  the  foregoing  decia- 
ions  of  this  court,  but  they  do  not  go  to  the- 
extent  of  controlling  the  decision  in    the- 

f  resent  case.  The  last  caae  cited  is  supported 
y  the  following  additional  cases:  Daei* 
V.  OiOett,  62  K,  H.  126 ;  CaewU  v.  Johntan, 
58  He.  164 ;  BarriU  v.  Daggett,  77  He.  046. 

In  1  Sedgwick  f>n  Damages,  8tb  ed. ,  the  fol- 
lowlog  among  other  language  is  used:  "Fronv 
the  foregoing  we  derive  the  following  as  & 
general  rule  governing  the  whole  subject; 
Tienever  the  damazes  were  evidently  the- 
ibject  of  calculation  and  adjustment  be- 
tween the  parties,  and  a  certain  sum  wa» 
agreed  upon  and  intended  as  compensation, 
and  Is  in  fact  reasanable  in  amount,  it  will 
be  allowed  by  the  court  as  liquidated  dama- 
^.''  Section  400.  "And  here  we  ar» 
irougbt  Iiack  by  a  aomawbat  circuitous  patlk 
o  the  great  fundamental  principle  which 
underlies  our  whole  system,— that  of  com- 
iQsatlon.  The  great  object  of  this  systen^ 
to  place  the  plalntilT  in  as  good  a  position 
.._  be  would  have  had  if  his  contract  had  not 
been  broken.  Ho  long  as  parties  themselvea. 
keep  tbia  principle  In  view,  they  will  be  al- 
lowed to  affree  upon  such  a  aum  as  will  prob- 
ably be  a  utir  equivalent  of  a  breach  of  con- 
tract. But  when  they  go  beyond  this,  and* 
undertake  to  stipulate,  not  for  compensa- 
tion, but  for  a  sum  out  of  all  proportion  to- 
the  measure  of  liabllilv  which  the  law  re- 
gards as  compensatory,  tnen  the  law  will  not 
allow  the  agreement  to  stand.  lu  all  agree- 
tlierefore,  fixing  upon  a  sum  in  ad- 
iB  the  measure  or  limit  of  liability, 
the  final  question  is  whether  the  subject  of 
the  contract  Is  such  that  it  violates  this  fun- 
damental rule  of  compensation.    If  it  doea- 


'  what  agreement 
le  parties  have  actually  made ;  ana  here,  aa 
1  all  other  cases,  their  Intention,  as  ascer- 
kioed  from  the  language  employed,  ia  » 
guide."  8ection406.  "WhereUiesttpulated 
sum  is  wholly  collateral  to  the  object  of  the 
contract,  being  evidently  inserted  merely  as- 
security  for  performance,  it  will  not  be  al- 
lowed as  liquidated  damages."  Section  410. 
"Whenever  an  amount  stipulated  ia  to  be- 
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value,  the  Bum  will  generallj  be  tre&ted  _ 
ft  penalty."  Section  411.  "Whenever  the 
Btlpnlated  sum  !■  to  be  paid  on  breach  o(  a 
contract  of  such  a  nature  that  the  loss  maj 
be  much  greater  or  much  leas  than  the  sum. 
It  will  not  be  allowed  aa  liquidated  dama- 
ges." Section  412.  "A  sum  Bied  as  secur- 
tlj  for  the  performance  of  a  contract  coDtain- 
Idc  a  number  of  atipulattons  of  widely 
different  Importance,  oreaches  of  some  of 
which  are  capable  of  accurate  valuation,  for 
•o;  of  which  th«  stiDulated  sum  is  an  eicea- 
■Ive  compensation,  la  a  penalt;."  Section 
418.  "11  the  contract  Is  one  in  which  the 
measure  of  damaKea  for  part  performance  is 
ascertainable,  and  a  sum  Is  stipulated  for 
l^each  of  it,  Uiis  sum  will  not  oe  allowed 
as  liquidated  damages,  In  case  of  a  partial 
tireacb.''    Section  410. 

In  1  Pomerof  on  Equity  Juriapnidence  the 
following  language  18  used:  "Where  an 
agreement  oraitalni  piorlaions  for  the  per- 
formance or  non- performance  of  several  sets 
of  different  deerses  of  importance,  and  then 
a  certain  sum  is  stipulated  to  be  paid  upon 
a  violation  of  any  or  all  of  such  provlaiona, 
and  the  sum  will  be  In  some  Instances  too 
large,  and  In  others  too  small,  a  compensa- 
tion for  the  Injui;  thernby  occaaloned,  that 
mm  Is  to  be  treated  as  a  penal^,  and  not  aa 
liquidated  damages.  This  rule  oaa  been  laid 
down  in  a  somewhat  different  form,  as  fol- 
lows: Where  the  agreement  contains  provis- 
ions for  the  oerformance  or  uon- performance 
of  acts  which  are  not  measurable  by  any 
exact  pecuniary  standard,  and  also  of  one  or 
more  other  acts  In  respect  of  which  the  dam- 
ages are  easily  ascertainable  by  a  Juiy,  and 
a  certain  sum  Is  stipulated  to  De  paid  upon 
a  violation  of  any  or  all  of  these  provisions, 
■neb  sum  muBt  be  taken  to  be  a  penalty." 
Section  448.  "Whether  an  agreement  pro- 
Tides  for  the  performance  or  non- performance 
of  one  alngle  act,  or  of  several  distinct  and 
M|ttrate  acta.  If  the  stipulation  to  pay  a  cer- 
tain sum  of  money  upon  a  default  la  so 
framed,  li  of  such  a  nature  and  effect  that 
it  neceswrlly  renders  the  defaulting  partv 
liable  in  the  same  amount  at  all  events,  both 
when  his  failure  to  perform  Is  complete  and 
when  It  is  only  partial,  the  sum  must  be  re- 
garded as  a  penalty,  and  not  as  liquidated 
oamagea."    Section  444. 

In  Sutherland  on  Damagea  the  foltowinE 
among  other  language  is  used:  "While  no 
one  can  fall  to  discover  a  very  great  amount 
of  apparent  conflict,  still  It  wllibe  found  on 
examination  tiiat  most  of  the  cases,  however 
conflicting  In  appearance,  have  yet  been  de- 
cided according  to  the  Justice  and  equity  of 
the  particular  case."  Page  4S8.  'To  be 
potential  and  controlling  that  a  stated  sum 
U  liquidated  damage,  that  sum  muBt  be  fixed 
as  the  basis  of  compensation,  and  substan- 
tially limited  to  It;  for  just  compensation 
Is  recognized  as  the  universal  mennure  of 
damages  not  punitory.  Parties  may  liquidate 
the  amount  by  previous  apreement.  But, 
When  a  stipulated  sum  is  evidently  not  baaed 
on  that  principle,  the  Intention  to  liquidate 
damages  will  either  be  fouud  not  to  exist, 
18  L.  R.  A. 


will  be  dlsregardeo,  and  the  statvd  mmk 
to  be  broken ;  and  hence,  when  parties  pro- 


treated  as  a  penaU' 
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vide  for  consequences  of  a  breach,  they  pro- 
ceed with  less  caution  than  If  that  event  waa 
certain,  and  they  were  fixing  a  sum  abeolutely 
to  be  paid.  The  intention  In  all  snch  cases 
is  material ;  but,  to  prevent  a  stated  sum 
from  being  treated  as  a  penalty,  the  Intentioa 
should  be  apparent  to  liquidate  damages  In 
the  senae  of  making  Just  compeusatioo.  It 
is  not  enough  that  the  parties  express  the  In- 
tention that  the  stated  sum  shall  be  paid  in 
case  of  a  violation  of  the  contract.  A  pen- 
alty Is  not  converted  into  liquidated  dama- 
Ss  by  the  intention  that  It  be  paid.  It  is 
trinsicaliy  a  different  thing,  and  the  In- 
tention that  it  be  paid  cannot  alter  its  nature. 
A  bond,  literally  construed,  imports  an  In- 
tention that  the  penalty  shall  be  paid  It 
there  be  default  In  the  performance  of  the 
condition ;  and  formerly  that  was  ^e  legal 
effect.  Courts  of  law 'now,  however,  ad- 
minister the  same  equity  to  relieve  from 
penalties  in  oUier  forms  of  contract  as  from 
those  In  bonds.  The  evidence  of  an  Intention 
to  mesaure  the  damage,  therefore,  Is  seldom 
satisfactory  when  the  amount  stated  varies 
materially  from  a  Just  estimate  of  the  actual 
loss  finally  sostained."  Pages  460,  461.  See 
also  especially  8  Paraona,  Cent,  tth  ed.  p. 

Many  courts  hold  that  the  Intention  of  the 

Sartiea  most  govern,  but  sav  that  if  the 
amages  stipulated  to  be  paia,  received,  or 
recovered  an  the  breach  of  the  contract  are 
out  of  proportion  to  the  actual  damages  that 
might  be  sustained,  then  the  parties  could 


It  in  fact  have  Intended  liquidated  damages, 
irely  a  penalty,  whatever  tlielr  lan- 
mlght  be.    Other  courts  hold  that 


makes  no  difference  what  the  intention  of  the 
parties  might  be  ;  that  the  nature  of  the  con- 
tract itself  muat  govern,  and  if  the  amount 
stipulHted  to  be  paid,  received,  or  recovered 
is  out  of  all  proportion  to  the  actual  dam- 
ages that  might  be  sustained .  then  such 
amount  must  be  treated  as  a  penalty,  what- 
ever may  have  been  the  Intention  of  the 
parties ;  that  in  fact,  and  in  the  very  nature 
of  things,  such  amount  would  be  a  penaltv, 
and  could  not  be  anything  else  ;  that  the 
parties  could  not  by  mlBnaming  the  amount, 
and  calling  it  liquidated  damages,  make  it 
such.  In  Uiis  connection  the  following  lan- 
guage of  Jvdga  Chriatiancy,  who  delivered 
the  opinion  of  the  court  in  the  case  of  JaqaiA 
V.  fiwtfOB,  6  Hlch.  128,  1S6,  187,  is  instruc- 
tive: "Again,  the  attempt  to  place  this 
question  upon  the  intention  of  the  parties, 
and  to  make  this  the  governing  consideration, 
necessarily  Implies  that,  if  the  intention  to 
make  the  sum  stipulated  damages  should 
clearly  appear,  the  court  would  enforce  the 
contract  accordins  to  that  {mention.  To  test 
this,  let  it  be  asked  whether,  in  such  a  case, 
if  it  were  admitted  that  the  nnrtiea  actually 
intended  the  sum  to  be  considered  as  stipu- 
lated damans,  and  not  as  a  penalty,  a  court 
of  law  would  enforce  it  for  the  amount  stip- 
ulated. Clearly,  thev  could  not.  without 
going  back  to  the  technical  and  long-ex- 
ploded doctrine  which  gave  the  whole  pen- 
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titf  of  dw  Dona,  irithout  reference  to  the 
d&magM  octiiaD^  suataiaed.  They  would 
thui  be  drnpl;  changing  the  names  of  things, 
and  enforcing,  under  the  name  of  stipulated 
damaj^es,  what  in  Its  own  nature  Is  but  a 
peualty.  Tne  real  question  In  this  class  of 
oases  will  be  found  to  be,  not  what  the  par- 
ties Intended,  but  whether  the  sum  Is  to  fact 
e  of  a  penalty  ;  and  this  Is 
by  the  magnitude  of  the  hu 
with  the  subject  matter,  an_  ._ 
&t  all  by  the  words  or  the  understanding  of 
the  parties.  The  Intention  of  the  parties 
cannot  alter  It,  While  courts  of  law  gave 
(be  penalty  of  the  bond,  the  parties  Intended 
the  payment  of  the  penalty  as  much  as  they 
now  Intend  the  pajimeut  of  stipulated  dam- 
age*. It  must  therefore,  we  think,  be  very 
vDvlons  that  the  actual  Intention  of  the  par- 
ties In  this  class  of  esses,  and  relating  to 


this  point,  Is  w^lly  Inunaterlal ;  and, 
thougn  the  court*  Wve  very  geneially  pro- 
fessed to  base  their  decisions  upon  the  iat«D- 


tlon  of  the  parties,  that  int«ntlon  is       . 

cannot  be,  made  the  tcaI  basis  of  these  de- 
cisions. In  endeavoring  to  reconcile  their 
decisions  with  the  actual  intention  of  the 
parties,  tbe  courts  have  sometimes  been  com- 
ftelled  to  use  language  wholly  at  war  with 
say  Idea  of  tnt«rpretatlon^  and  to  say  'that 
the  parties  must  IM  considered  a>  not  mean- 
ing exactly  what  they  say.'  Earner  t. 
-FHnUf,  0  Haes.  4  W.  878,  per  Parka,  B. 
IHay  It  not  be  said,  with  at  least  equal 
_.._    .^_-  .i_    ._   t___   -  Tjg^fif  - 


Iproprle^,  that  the  courts  have 
said  what  they  did  not  exactly  mean.'  And 
in  the  ease  of  Xyer  t.  Hart,  40  Hlch.  617, 
528,  the  Supreme  Court  of  Michigan  held  as 
follows :  "Just  compensation  for  the  Injury 
sustained  Is  the  principle  at  which  the  law 
alms,  and  Hie  parties  will  not  be  permitted, 
by  ezpreet  stipulation,  to  set  this  principle 
Mide.'* 

We  might  quote  farther  from  tbe  text- 


books and  the  reported  cases,  bat  w«  think 

the  foregoing  is  sufHclent ;  and  from  tlw 
foregoing  It  certainly  follows  that  the  nlaia- 
tlfF  below,  Kemper,  cannot  "recover*  "the 
sum  of  (SOO  as  liquidated  and  ascertained 
damages  for  the  breach  of  this  contract," 
notwithstendlng  such  Is  the  language  of  th« 
cbntract.  If  the  defendant,  Condon,  had 
removed  the  building  situated  on  lot  0  threft 
feet  north,  and  bad  then  put  the  same  In  aa 
good  condition  as  it  was  before,  be  would 
have  so  completed  his  contract  Uist  not  ono 
cent  of  damage  could  be  recovered  from  htm ; 
and  to  BO  remove  such  building,  and  to 
to  put  It  in  as  good  condition  as  It  was  be- 
fore, would  not  have  cost  to  exceed  $100. 
But  suppose  that  Condon  had  removed  tha 
hnllding,  and  then  have  failed  to  put  the 
same  in  as  good  condition  as  It  was  before; 
he  would  luve  committed  a  breach  of  the 
oontoact,  but  the  actual  damages  might  not 
hftve  been  fSS.  Then,  should  the  plaintiff, 
Kemper,  nMOvei  the  said  snm  of  fSOOf  Or 
suppose  that  Condon  bad  removed  the  house, 
and  attempted  to  put  It  In  as  good  condition 
as  it  was  before,  but  had  failed  to  repair  a 
lock,  or  a  small  portion  of  the  plasterine, 
or  a  broken  window,  which  repairing  might 
not  have  oost  $1 ;  then,  should  Kemper  havo 
the  right  to  recover  the  said  sum  of  $600T 
All  this  shows  that  the  parties  did  not  hava 
In  contemplation  the  matter  of  actual  com- 

Ensatory  damages  when  they  stipulated  that 
imper  might  recover  $600  from  Condon  as 
liquidated  and  ascertaiued  damages,  In  case 
of  a  breach  of  the  contract,  but  shows  that 
In  fact,  though  not  in  words,'  they  flzed  the 
sum  of  $000  as  a  penalty  to  cover  all  or  enr 
damages  which  might  result  from  a  brcadi 
of  the  contract. 

The  jvdfpnelU  ^   Ms  eaurt  hdou  vriB  b«  rw. 

e«riMl,  ana  cause 

oeedings. 

All  the  Justices  concur. 


B  remanded  toe  further  pro- 


l 
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Kn   wlmlB)*tr»tor 

lndlvlduall7  to  himself  as  administrator  to  aeoure 
an  Indebtedncas  wbloh  he  owes  to  the  estate  la  In- 
valid f  01  want  of  ooDlnotlnK  iiartles. 


t,  wUA  he  has  exeoutad  I 


iDareosplaoleusedtorkeepliw  papets  belonc- 
Inctoblnisell  and  the  estate,  wttere  it  la  found 
after  Us  death.  Is  not  a  oeUverT;  ■  '  " 
quest  mootdatlon,  br  hti  sn 

(August  n,  UtU 


Vca%.-DtiA,  tmnOai*  to  wMMv  Qf- 
A  deed  must  be  tlffned,  sealed,  and  aoknowl- 
cdired.  and  It  Is  lUll  Inoperative  for  any  purpose 
unUl'tt  IsaatnatlroT  oonitruotlveir daUvered  br 
the  grantor,  and  aooepledbytbe  grantee.  This 
alemeot  of  delivery  la  the  hiaepamhle  aeoompanl- 
ment  of  every  oonveyance^  and  It  cannot  be  omit- 
ted without  fatal  eSeat  Jaokson  t.  Dunlap,  1 
JuhDB.  Cas.  114;  Qoddard'sClBBe.t  Ooke  i  T>:  Stllea  v. 
Brown,  IS  Tt.  CSB;  Ftaber  t.  Beckwortb.  V  Wis.  Ii6r 
nullckv.Boovll,  till.  1TB;  Tounge  V.  Gnllbeaa,  ID 
n.  I>.  I  Wall.  SO,  IS  Ik  ad.  M;  Oimeh'v.  Oilman, 
18  L.  R.  A. 


UWend.  SeS:  Volrbanks  v,  Hetoalt'S  IbN.  XBOl 
Overmsn  r.  Kerr,  IT  Iowa,  iB6;  Johnson  v.  Vwel»j, 
4BIf.  H,  MO;  Cook  T.  Brown,  U  N.  H.  4TB;  SUktt. 
Ball,  41  H.T.  4*1;  IMotaer  v.  Hansur,  B  Ind.  m. 

Delivery  Inolodes  a  surrender  and  acosptanos^ 
and  both  are  neoesssiyHo  Its  oompletioa.  TWa 
must  batbe  result  of  a  cKiotraat,aiemeMtng«f  two 
minds,  the  ooeord  of  two  wills.  The  grantor  most 
be  willing  and  agree  to  deliver,  and  the  graetee 
mnstbe  wlUlng  and  oonsentto  Teoelv<a,  and  this  ao. 
cordof  wills  must  be  evinced  In  some  way  to  show 
thenoaqolvooallntaotlQaof  botfaporttaa  tbatth* 


BuBBvn  T.  CoiiBinw, 


an 


dlimlwliif  hh  bOl  filed  to  foieclow  ■  mort- 
gase.    Ajtrmtd. 
Tbe  facta  an  wtaXei  in  the  opinion. 


HeBCbsm,  aa  admlnlatratoT,  waa  an  entire)}^ 
tepai«t«  peraoD  bom  Mncham  iDdWiduallv. 

While  paUic  policy  doea  Dot  pmnlt  blm  In 
tals  lepteaentatiTe  capadlv  lo  deal  and  contract 
with  himaeir  in  hla  indivUnsl  capacl^,  never- 
tiieleaa  luch  oontracta  are  in  ute  natnte  of 
voidable  contnwti  rather  than  void.  And 
vheDever  contracts  k  made  result  beneficially 
10  the  trurt  they  may  be  enforced  In  favor  of 
the  trusl— and  tbe  tnutee  hlmaelf  cannot  nul- 
lify them. 

Soermny.  Sc^enek,  41  N.  T.  188:  Woerner, 
Law  of  Adminiitration,  700-702,  1066. 1087. 

Dehvery,  appean  to  have  been  accompllah- 
ed.  since  the  deed  waa  alKoed,  sealed,  and  de- 
livered in  ihe  preseoc*  of  aliestlDK  wftnessei, 
and  pUced  among  the  papers  of  ^e  estate  he 
intended  to  be  beneflled  thereby. 

Saaverbft  v.  A'drn,  1  Johns.  Ch.  910,  1  L. 
ed.  IM. 

An  admluistradon  stands  In  the  place  of  the 
deceased,  and  cannot  defeod  aninst  tbismoit- 

eige,  unless  Meacham  himself  could,  suppos- 
R  the  same  had.  by  reason  of  his  lemoval, 
passed  to  another  admlnistraUir  during  bla 
lifetfmB. 

Martin  v.  Jfartin,  1  Vt.  01. 

Mr.  J.  0.  B&ker,  for  defendant: 

Every  contract  neceaaarily  involves  tvo  par- 
ties: one  bound  lo  perform  Ibe  contract,  and 
the  other  entitled  to  have  it  performed, 

Aparty  cannot  contraci  with  fahnself, 

3  Chilly,  Contracts,  1S80. 

Without  delivery  there  la  no  mortgage. 

1  Jooea,  Mortgngea,  g  84. 

Delivery  is  ao  incideat  necessary  to  give  ef- 
'    a  mortgage,  even  as  tietween  Ihe  parties 

i  Jones,  HortgaKes,  g  589;  3  Wnihbnm,  Beal 
Property,  ShS;  Stik*  v.  Btwen,  16  Vt.  fi68; 
DmneUt.  Sli**.  08  Vt.  8SS. 

The  grantor  most  part  with  tbe  control  and 
cuBiody  of  the  mortgue  permanently,  with 
the  iotentioo  of  beviDgU  take  effect  as  amor^ 

Sge.     So  long  as  he  retaica  the  control  of  the 
ed  be  retains  tbe  title  conveyed  by  it 
Elmort  V,  Markt,  89  Vt.  688.    Bee   Orr  t. 
Oarle,  63  Vt.  186;  MeSlrtn/  v.  Bintr,  188  111. 
106. 
Thladeedl>elngfonnd among Hr.  Heacham's 

Eapera  in  bis  safe  after  bis  death,  and  then 
avlng  been  no  delivery  la  bis  lifetime,  no  rec- 
ord made  after  that  time  can  have  any  effect. 
Walth  T.  VennonlMut.  F.  Jm.  Co.  64  Vt 
8S1. 


feci 

10  it. 


^l«r.  J.,  ddivered  Om  qrinlon  of  tba 
court: 

The  following  facts  are  reported:  RolHni 
S.  Heacham,  in  hia  life-time,  waa  admlnta- 
tralor  with  (he  will  annexed  of  tbe  estate  of 
Angellne  W.  Gwham,  and  became  largely  1b> 
debted  lo  the  cetale  for  moneys  that  had  oom» 
into  his  lumda  aa  inch  admioutntor.  For  tltn 
pnrpoaeofaecuTlngUie  estate  for  this  Indebt- 
edness, on  March  1,  1880,  he  made  and  executed 
a  ptomissoiT  note  for  $1,660,  psyable  to  faim> 
self  as  adnuniatiator  on  demand,  and  in  like 
manner  a  mortgage  of  bis  home  place,  oondl- 
ttoned  for  the  payment  of  the  note.  He  never 
settled  the  estate,  nor  rendered  any  act-ount  t» 
tbe  probate  court.  He  converted  tbe  assets 
into  money,  and  appropriated  it  to  hia  own  use 
In  hla  private  bnfiueaa.  At  the  time  tbe  note 
and  mortgage  were  ezeooted,  and  at  bis  d»- 
cease,  he  was  Indebted  to  uie  eatate  to  tbtt 
amount  of  $7,000,  aod  waa  inacdvent.  Hia 
debte,  beddea  wbat  be  owed  tbe  eatate,  aIDonn^ 
ed  to  abont  $8,000  and  bia  aaaeta  to  atMmt 
$4,000,  The  note  and  morteage  were  retained 
by  htm,  and  wen  found  aner  bia  decease  la 
his  ssfe  among  other  paper*  that  belonged  t» 
the  eatate,  and  among  cwtaln  deeds  and  morU 
gages  of  bia  own.  He  died  November  IT, 
1886.  His  wife  waa  the  daughter  of  the  leata- 
trix,  and  ia  tiM  only  person  intereeted  In  ber 
eatate.  After  Heacham's  d«cease,  the  defend* 
ant,  aa  bis  admlniitntor,  banded  tbe  note  and 
mortgage  to  Burditt,  after  the  tatter's  appoint- 
ment aa  admiidatrator  upon  tbeestate  ot  Hn, 
Oorbam,  and  Burditt  caused  the  mortgage  to 
be  recorded  in  the  town  clerk's  office.  Tb« 
question  la  as  to  its  valldl?- 

The  mortgage  mtist  be  held  invalid  tat  want 
of  contracting  partlea.  A  contract  neceaaarOy' 
Implies  a  concurrence  ot  intention  In  two  pai^ 
tlea,  one  of  whom  promisee  aomethlng  to  tbe 
other,  who,  on  hia  part  accepta  auch  promise. 
One  peraon  cannot  by  bla  pranlse  confer  n 
right  against  himself  nntll  the  peraoD  to  whom 
the  promise  la  made  has  accepted  tbe  aamab 
Until  tbe  concuirence  of  Um  two  minds,  tbem 
is  no  contract;  there  Is  merely  an  offer  wbkb 
tbe  promisor  may  at  any  time  retract.  Ohittj, 
Cont.  0,  quoting  PoUiler  Obi. 

It  ia  eawntiai  to  the  validity  ot  a  deed  that 
there  be  proper  parties.— a  person  able  to  con- 
Oact,  and  a  person  able  to  be  contracted  wilb. 
8  Wasbb.  Beal  Prop.  217. 

To  uphold  this  mortgngc.  we  mnet  say  that 
there  may  be  two  distinct  persona  In  one:  tat 
in  law  the  mortgagor  and  mortgagee  are  iden- 
tical. The  addition  of  the  words ''  eieontorof 
A  W.  Gkirbam's  estate  "  does  not  change  the 
l^Hleffectof  tlie  grant,  which  1b  to  Heacham 
In  bis  iDdividnal  cipedty.    In  8  Waahb.  Beal 


It  shall  take  effect  a 


OrdlnKto  Its  pur. 
port  and  teoor.  rWitt-  v.  Hall,  41  N.  T.  US; 
Braokett  v.  Bamaj', »  N.  T.  U^  Beat  v.  Brown,  U, 

It  fs  aleaal  presumption  that  where  a  oonveyanae 
Is  round  in  the  poaeMlon  <tf  tlie  RTsntee  or  mort- 

ed,  Steenr.Zaniall,ail0.8n;ClBrkevJtBr.lHarr. 
ft  J.  81B;  Qiaadler  V.  TeD|de,'4CaSb,  at;  BonHieni  L. 
Ins.  *  T.  Oo.  V.  Cole,  1  na,  8S«;  Ward  V.  Lewis.*  Plok. 
EUi  Canning  v.  Flakhaai,  1 N.  H.  W;  Houston  v. 
BtsntOD.  11  Ala.  4U:  Cotla  v,  Tork  Ut^.  Oo.  U  He. 
UO;  Ward  v.  Bess,  1  Blew.  CAla.i  Ut. 

18  L.  a  A. 


Bnt  this  pieeninptlon  may  be  lebntted  br  evtoen- 
tIaiT  rants  oaloiiLBUd  to  prove  tbe  raverw  of  Xtm 
ooDOloiliinsestMbUshadbrthepnaianption.  WUU 
lams  V.  HDlllvan.  11)  HMh.  8q.  EIT;  Morris  v.  Hendef 
BOO,  8T  MiM.  SOI;  Johnson  v.  Baton,  4  Bam.  A  AliL 
410;  Wolverton  v.  Oolllns.  U  Iowa.  Vf^  Adams  v. 
Frre,  S  Met.  JOB;  Ford  v.  James,  E  Abb.  App.  Deo. 
IBS;  Little  v.  Qibaon.  »  N.  U.  MS;  RoberU  v.  Jaok- 
•on,  1  Wend.  4T8:  Black  v.  Shreve,  U  N.  J.  Bq.  iKI 
Black  T.  Lamb,  1£  M.  J.  Bf].  118:  Den  v.  Farlee,  n  K. 
J.  L.  tTB.  See  tkKm  to  Btandlford  v.  SteDdlford 
{»□.)  8  L.  a  A.  BB;  Btokee  r.  Anderson  (IodJ4  L.  B. 

A.  SIS:  Terior  v.  Btieet  (Qa.1  s  L.  B.  A.  UL 


«7S 


TCBUOITT  SUTBim  COUBT. 


Bbpt., 


Prop.  3T0,  it  U  uid  tbat »  grant  to  A.,  B.,  and 
C,  tmsieeBof  ■  aodety  named,  thdr hdn,  etc., 
k  a  Knnt  to  tbem  tudiTldusUy;  and  Avttin 
y.  ^iB,  10  Alleo,  ua;  Taaar  V.  EaU,  46 
Barb.  861;  Broan  v.  Omte,  29  N.  J.  L.  86,— 
an  dted.  In  tbis  caM  the  grant  and  ibe  ba- 
bendom  are  not  to  the  estate  and  its  legal  repre 
sentatlvea,  but  to  Heacham,  executor,  bia 
hein  and  aaaigna.  Heacbam  had  misappro 
prUted  the  funds  of  the  estate,  and  do  one  but 
himself  aaseated  to  bis  gtviDK  a  note  and  mort- 
gage for  the  pnrpoM  of  partially  coreilng  his 
default. 

2.  The  moiteage  was  not  dellTsred.  An 
actual  manual  deuvery  of  a  deed  or  morlgage 
ts  not  Decessarj.  If  It  bad  been  so  disposed 
of  as  to  evince  clearlr  the  inlentioD  of  the  par- 
ties that  It  should  take  effect  as  a  conveyance, 
hlsasuffldeotdeBTerv.  Orr  v.  Olark,92Vt. 
186.  WbettMT  It  haslwen  bo  disposed  of  oi 
not  depends  upon  the  fscts  of  a  siTen  esse. 

In  Simon  v.  Mark*.  89  Vt  6%,  the  orator 
was  indebted  to  Harks,  and  for  the  pnnxneof 
security  made  and  execnted  to  him  a  deed  of 
certain  land,  and  carried  It  to  the  town  clerk's 
office  to  be  filed,  but  not  recorded,  and  to  be 
retnmed  to  hlra  when  his  ladebl«Qess  to  Hsrks 
should  be  paid.  Through  Inadvertence,  the 
deed  wss  recorded,  and  theorator  took  it  into 
his  possrsdoD.  It  was  nerer  delivered  to 
Harks  and  be  had  no  knowledge  of  It  until 
several  months  after  it  was  recorded,  when  the 
orator  told  him  that  it  bad  been  recorded  by 
mistake,  it  naa  bdd  that  there  was  no  ddlv- 
eiy.  Pierpolnt,  OA.  J.,  said:  "All  the  au- 
thorities seem  to  agree  tbat,  to  constitute  a  de- 
livery, the  grantor  must  part  with  the  custody 
and  control  of  the  Instrument  permanently, 
'  with  tbe  intention  of  having  it  tue  effect  as  a 
transfer  of  tbe  title,  and  must  part  with  hU 
right  to  tbe  instroment,  as  well  as  with  the 
poesession.  So  long  ss  be  retains  tbe  control 
Of  tbe  deed,  he  retains  the  title."  Anything 
which  clearly  manlfesia  the  Intention  of  the 
grantor  and  tne  person  to  whom  It  is  delivered 
tbat  tbe  deed  should  presently  become  opera- 
tive and  effectual,  tbat  tbe  grAQtor  loses  all 
control  over  it,  and  that  by  it  the  grantee  Is  to 
become  possessed  of  the  estate,  constitutes  a 
delivery.     Bgart  v.  l^xmear,  101  111.  439. 

In  Stone  v.  PrmA,  87  Ean.  143, 11  appeared 
that  Fiands  B.  French  formed  an  Intention  of 
giving  a  certain  piece  of  land  to  hU  brother, 
unless  he  should  dispose  of  it  during  his  life- 
time.  Accordingly,  he  wrote  a  letter  to  bis 
brother  In  which  he  stated  that  in  case  of  bis 
decease  his  brother  should  have  the  land,  and 
do  with  It  as  he  pleased;  that  be  wonid  make  a 
deed  of  It,  inclose  It  in  an  envelope,  and  direct 
it  to  bim  to  be  mailed  in  event  of  the  grantor's 
death,  Tbe  grantor  afterwards  ms£  a  deed 
which  contained  tbe  usual  wordx,  "Signed, 
aealed,  and  delivered  in  the  presence  of,    etc. 


table  drawer,  with  directions  indorsed  upon 
the  envelope  to  have  tbe  deed  recorded,  but  It 
was  in  fsct  never  delivered.  It  was  held  that 
there  was  no  delivery  of  tbe  deed,  and  that  the 
title  to  tbe  land  did  not  pass  to  the  grantee; 
Ibst,  the  deed  being  void,  the  recording  of  it 
after  the  grantor's  death  gsve  it  no  validity.  A 
mere  Intention  (o  convey  a  title  is  not  lufflcleiit. 
18  L.R.  A. 


The  In  trntion  and  tha  act  of  delivery  of  tbe  deed 
are  both  eesentUL  To  oonstltnte  ■  complelo 
delivery  of  s  deed,  tbe  grantor  must  do  soom 
act  putting  It  beyond  his  power  to  revoke. 
PhllL  Ev.  (a  Cow.  &  H.  nota.  5th  ed.)  660,  and 
authorities  collated. 

In  TiMtnoe  v.  OviOMtt,  70  U.  8.  8  WslL  686, 
IB  L.  ed.  263,  It  is  said  tbat  "theddlveiy  of  » 
deed  is  eseential  to  tbe  transfer  of  a  title.  It  is 
the  final  act,  wiUiout  which  all  other  formali* 
ties  are  IneflectuaL  To  constitute  such  dellT- 
ery  the  grantor  must  pnrtwltb  thepoeeesnon 
of  the  deed  or  tbe  right  to  retain  It.'' 

In  Fit!ur  v.  BoB,  41  N.  Y.  416,  the  court  of 
appeals  said:  "  A  role  of  law  by  which  a  vol- 
untary deed  executed  by  the  grantor,  after- 
wards rUained  by  blm  dnring  bis  life  in  his 
own  eictuaive  possession  and  control,  never 
during  thst  time  msde  knonn  to  the  grantee, 
and  never  delivered  to  anyone  for  him,  or  de- 
clared bjtbe  grantor  to  be  Intended  as  a  pres- 
ent operative  conveyance,  ooold  be  pennitted 
to  take  effect  as  a  transmisdon  of  tbe  title,  la 
so  Inconslslent  with  every  substantial  rif^t  at 

Sroperty  as  to  deserve  no  toleration  whatever 
itim  any  intelligent  court,  either  of  law  or 
equity."  Without  a  delivery  and  acceptance, 
there  Is  no  mortgage,  but  only  an  attempt  at 
one,  or  a  propoeition  to  make  one.  1  Jones, 
Hort  %  104;  Jmtett  v.  Prttbm.  27  Me.  400: 
Foit&r  T.  Perkini,  43  Me.  168;  8  Wuhb.  Real 
Prop.  299. 

The  fsct  that  the  note  and  mortgage,  duly 
executed  by  Meacbam,  were  founo  after  his 
decease  among  his  papers  and  papers  of  the 
estate,  shows  no  delivery  of  tbem  In  any  legal 
seuBe;  on  the  contrary,  tbe  facts  that  be  omit- 
ted to  have  tbe  mortgage  lecorded,  that  be  re- 
tained II  In  bis  possession  aod  under  bis  control 
so  long  s  time,  and  that  It  ran  to  him  and  bis 
heirs  and  aaaigna,  indicate  tbat  be  never  de- 
cided to  give  it  legal  effecL  He  did  not  mnka 
ft  operative  In  bis  lifetime,  or  direct  thst  It 
should  take  effect  at  his  death,  which  was 
necessary  to  give  It  a  tesiamentaiy  cbaracler. 
The  act  of  recording  it  after  that  event  could 
not  give  It  validity. 
DtcTte  afHrnuel,  and  eavm  remanded. 


Elizabeth  H.  CR0S8HAN 
Frank  W.  JOHKSOH. 


Kon.— Wurrantv,  itfort  orafUtiaU, 


A  wanrnotr  sbortly  belore  the  time  or  a 
relied  upon.  Is  tilndiiic  WUmot  v.  Hunt,  11 
681;  Llsiierr.Belbr,>^ABa;m.lua 

Statements  made  In  ne■^>tl■tloDB  at  any 
vlewbetoreasals  marbewanantlea.  Wbt< 
tin.  110  Pa.  4W. 

A  verhal  wamot^  of  horses  on  a  day  wb 
prloe  was  llied  tmt  prior  to  tbe  aotnal 
when  a  written  btU  of  sale  waa  made,  may 
IDK  on  tlteaeller.   HotMrtr.  Toung,  IBL.  I 
SBVt. — . 

Butevldenoe  of 


Cbobduh  t.  Johmkk, 


070 


oome  the  toaodatlon  of  ma  motion  for  braaoh  of 
e  who,  tn  nllKDoa  on 


(Septembor  i,  UBIJ 

EXCEPTIONS  bj  defeodaDt  to  rullngB  of 
tbe  County  Court  for  Rutland  Count;, 
made  durioft  the  trial  of  an  action  brought  to 
j-ecover  damages  for  alleged  breach  of  wamn- 
Xj  of  a  boiae.    Judgment  affirm^. 
Tbe  facU  are  stated  Id  tbe  opiaioD. 
Mr,  Joel  C.  BaJkar.  for  defendant: 
It  wbat  passes  belneen  a  vendor  and  por- 


ranij.  Thus,  lii  the  case  of  a  sale  b^  auction, 
;oii  cannot  "lack  onapreTJous  pnvate  oom- 
mnnlcatloD  to  nhat  fa  said  by  tbe  auctioneer  at 
the  time  of  the  actual  public  sale.  In  order  to 
constitute  a  warranty," 

a  Addison,  Torn,  1014;  Sookitu  t.  3Vin- 
•qtieray,  IG  0.  3.  tBO;  3  Becjainin,  t^ales,  pp. 
008,  »O0;  BartUtl  r.  Pumeil.  4  Ad.  &  El.  ?»; 
1  Wait,  Act,  A>  Def .  477. 

Tbe  claiined  representations  after  tbe  sale  but 
before  payment  nere  wholly  without  cooslder- 
Alion  and  are  void. 

2  Benjamin,  Sales.  809. 

Mr.  O.  E.  NteholaoB  for  plaintiS. 

St»rt,J'.,  deliTeredtbeoplnloaof  the  court: 
The  defendant  and  one  Wiley  were  co-ad- 
ntnlstralors  of  the  estate  of  William  Wiley, 
«od  as  such  administralon  bad  advertised  tbe 
property  of  Ibe  estate  to  be  sold  at  public  auc- 
tion on  March  14,  1889.  On  tbe  Slst  day  of 
February,  1889,  and  after  the  horse  in  question 
bad  been  advertised  for  sale  at  public  auction, 
tbe  plaiutlO  went  to  see  tbe  def  endaut  about  pur- 
«baainK  him.  Her  evidence  tended  to  show  that 
tbe  defendant  Ihen  told  her  tbe  borsewas  only 
twelve  years  old  and  sound;  that  he  would  not 
«II  him  at  private  sale:  that  he  most  be  sold  at 
public  auction,  and  she  could  bid  f ex  bimtbeie; 
that  she  bid  oil  tbe  burse  at  the  auction  sale  n- 
iyiag  upon  these  representationa,  irhi(^  wen 
known  to  tbe  defendant.  AftCT  tbe  sale,  and 
'  liefore  delivery  or  payment,  Ibe  defendant  re- 
peated these  representationa.  The  plaintiff's 
evidence  also  tended  to  show  that theborse  was 
twenty  years  old,  and  unsound,  and  that  this 
was  known  to  the  defendant  at  tbe  time  be 
made  tbe  representationa.  TbeplalntiSclaimed 
<o  recover  upon  a  warranty  and  on  occobnt  of 
fraud.  Tbe  defendant  requested  the  court  to 
-charge  tbe  jury  as  follows:    "So  claim  of 


damages  for  breacn  oi  wanantr  can  bo  predi- 
cated upon  a  sale  at  auction,  unless  tbe  repre- 
senlvtioDs  npon  which  tbe  claim  la  made  are 
made  at  tbe  auction,  or  in  such  a  manner  as  to 
operate  as  a  representation  or  warranty  to  any 
bidder  who  should  become  a  purchaser  at  Itie 
sale."  Tbe  court  refused  to  so  instruct  tbe 
Jury,  to  wblch  the  defendant  excepted.  It  ap 
peers  from  tbe  exceptions  that  tbe  cbarge  la 
other  reepects  was  such  as  tbe  case  called  tor, 
and  that  the  rules  with  reference  CO  both 
branchee  of  it  were  fully  slated,  to  which  no 
eioepUoos  were  taken.    By  tbe  charge,  the 

iuT7  were  left  at  liberty  to  find  the  d^endant 
labia  on  account  of  a  warranty.  In  this  re- 
spect the  defendant's  counsel  clauns  there  was 
error,  and  Insists  that  the  Jury  should  have 
been  instructed  as  requested,  and  contends  tbe 
plaintiS  was  not  eniiiled  to  recover  on  account 
of  a  warranty,  because  the  representations  coo- 
stitutlDg  tbe  warrant  were  made  to  the  plain- 
US  nrtvat£l7,  and  to  permit  aucb  recovery 


a  situation  to  ts^  advantageof  hlaown 

wrong.  To  eicuse  (be  defendant  from  UsblU- 
ly,  under  tbe  circumstances  of  the  ca.,<3,  would 
be  a  grater  fraud  upon  the  plaintiff.  Tbede- 
fendant,  in  effect,  said  to  the  plaintiff,  when 
she  called  to  buy  tbe  horse:  "  I  am  going  to 
sell  him  througn  tbe  auctioneer  as  my  agent  at 
suchallme  and  place.  Heisonly  twelve  years 
old,  and  sound.  I  decline  to  make  tbe  sale 
myself  now,  or  to  fix  a  price,  aa  I  have  ndver- 
tised  bim  for  sale  at  public  auction.  You  can 
attend  the  sale,  and  the  price  Is  to  be  fixed  there 
by  the  blghest  bidder."  She  attends  tbe  sale, 
and  makes  tbe  purchase,  relying,  as  she  had  a 
right  to,  upon  bis  representations  In  regard  to 
the  age  and  aoundneas  of  the  boiee. 

We  are  unable  to  find  that  tbe  rule  contend- 
ed for  by  tbe  defendant's  counsel  has  ever  been 
adopted  In  this  State,  and  we  see  no  good  reason 
for  roaklcK  this  case  an  exception  to  ibe  general 
rule  applicable  to  warranties.  This  general 
rule  la  well  aUted  by  Bowell,  J.,  In  the  case  of 
Bobart  -r.roung.  (BVt.  — .  13  L.  R.  A.  698: 
"Any  affirmation  as  to  the  kind  or  quality  of 
tbe  uiing  sold,  not  uttered  as  a  maitra'  of  com- 
mendation, opinion,  or  belief,  made  by  the  sel- 
ler pending  the  treaty  of  sale,  for  the  purpose 
ofaaauiing  the  purchaser  of  the  truth  of  tbe 
affirmation,  and  of  inducing  him  to  make  the 
purchase,  U  so  received  and  relied  upon  by 
the  purchaser.  Is  deemed  to  be  an  express  war- 
ranty," 

Jvdgm  en  t  uglrmed. 


a  sale,  ottered  to  eatabliah  a  wartantr.  was  exclud- 
ed as  too  remote.    Bryant  v.  Crosby,  M  Me,  9. 

And  antededent  representations  tormlns  no  part 
-of  tbe  contract  as  conoluded  oaoDot  be  regarded  as 
warranties.  James  v.  Bocace,  4E  Ark.  ISi:  Zimmer- 
man T.  Honow,  fe  Ulnn.  S8T. 

Hepnae  ntatlons  In  a  oalalogue  of  artfolea  for 
-•ale  at  auoUon  do  not  oonstttula  a  warranty  when 
4he  aeoUoneer  at  tbe  b^nnlns  of  tbe  sale  public- 
ly announoes  Uiat  the  seller  warranla  nothing. 
•Ctalg  V.  Miller,  »  D,  C.  C.  F.  SIS. 
After  tOlt. 
A  wrttten  warranty  after  the  sale,  based  on  a 
(>rlor  oral  warranty,  la  good.  OoUelte  v.  Weed,  (S 
Wta.U8. 

A  warranty  written  lato  a  bill  of  sale  before  pay- 
ment or  deliver;,  where  a  qneatlon  arose  after  I 

tsua  A. 


bidding  for  a  hone  at  auction,  k  valid,  hot  Itis  otb- 
erwlse  If  it  was  don'  after  payment  and  delivery. 
KcQaughey  v.  Hlcbardson,  US  Haas.  408. 

A  warranty  after  tbe  sale  Is  oompleie  Is  not  valid 
wlthouE  a  new  ooneldaiatlon.  Blon  v.  Klttrldge,  5 
Vt.  S^  Bummers  t.  Vauglian,  Sft  Ind.  3%  Towell  v. 
Oatewood,  B  IlL  »;  HoglDST.PIympton.U  Pick, 
DT;  Cady  v.  Walker,  OS  Mloh.  1ST;  Horebouse  t. 
Comatock.lS'Wla.eS;  Uoscorlav.ThomBS.IQsle* 
S.  1106,  S  Q.  B.  iU:  Qranc  V.  Cbdwell,  S  U.  C  Q.  B. 
101. 

But  tf  there  Is  a  new  constderetion  It  may  be 
valid.   Congarv.  CtaamberlBlD,  14Wla,aB. 

A  warranty  renewed  by  tbe  original  vendor  toe 
Bulisequeat  purchaser  from  the  vendee  and  reUed 
upoD  by  bim  in  maUas  the  pnrabase  is  binding 
"     -    -  Pool. ffi Oa. W.  B.A.B. 


Cujwaaxik  BnnMU  Covax. 
CALIPOBSIA  BUPRBHB  OOUBT. 


I.  B.  MILLER,  Appl.. 
W.  J.  WASDmOHAM  et  at.,  Be^/ts. 


tbrnt  Mr*  pUtcad  np€>B  Utnd' 
liirai.  li  ft  question  of  IhoC  to  be  < 
upon  tlie  erldnnoe  of  ttaU  puttouUr  c«m. 
B.  ATemdorof  laadtwboretelnsthttl^ 
■al  title  M  •eooTttj' Ibr  tlMftaUllakMi 
oftlMeontrmet  nf  pwrnlfiij  iimTt  rrt 
Teat  tbe  reiBOT«l  of  bolldlniit  TOlnutarllr  plaoad 
OD  tta«  land  br  (he  T«n4ee  Kfter  taklDf  powMdon. 
wbereaUno "    ""■" """" 


be  will  tell  to  oompleta  tale  oontnot,  or  to  ibow 
UMttbeluidlBlaaTkliutda  than  irbeti  tlie  oon- 
tnct  waa  made;  or  that  Oie  MitBoieiuiy  of  tbe  te- 
ourlt7  will  be,  in  any  war,  Impaired  bj  tnoh  t«- 

(Beptomber  at,  UBU 

APFXAL  br  oomplaJDaDt  from  •  Jadgment 
of  tbe  Sapertor  Court  forBsoBeroaidlno 
Connly,  In  farot  of  defeadanU  in  an  action  to 
QDJolii  tbe  removal  of  buildings  from  certain 
leal  otate.    A^lrmed. 

A  decision  wa*  icftcbed  and  an  opinion 
banded  down  Id  tbl«  caM  on  Juiuarj  19, 1881 , 
TeTentng  the  Judgment  of  tbe  coort  below. 
11  L.  R.  A.  610.  a  rebearlng  was  subMquea^ 
W  granted  ai>d  tbe  present  opinion  banded 
down,  afllrmlngnicb  jadgmcnt. 

Tba  facta  aumcienuy  appear  in  tbe  opinion, 

Itatr*.  Wktara  *  Oird,  for  appellant: 

PlaintlB  being  tbe  owner  of  tbe  iltle  can 
maintain  Injimction  to  restrain  remoTal  of  flx- 
nrea. 

avU  Ckxle.  5§  620,  8m  rabaec.  2:  Hon  r. 
Matini.  B3  Cal.  BBC;  Waterman,  TrespaM, 
g02T.  andnolM. 

Tbe  bousea  being  contlructed  under  an  ordi- 
nary baildlog  COD  tract,  for  residence  purposes, 
till  about  one  elgbth  flnlabed,  became,  from 
tbelr  commencemeDt  to  said  time,  fliturea  and 
a  mrt  of  ibe  real^. 

Waterman,  Trespass,  g  415;  Clvfl  Code, 
g  660,  and  note. 

Muirt.   HkrrU   ft   Oragg,  for  reeponcl- 

Tbe  buildings  were  put  upon  tbe  land  under 
an  agreement  tbat  tbey  should  be  tbe  properly 
of  tbe  builder  unlU  paid  for.  Tbis  agreement 
flied  tbe  status  of  tbe  buildings.  BecUon  600 
ot  tbe  Civil  Code  only  fixes  the  status  of  build- 
ings in  tbe  absence  oi  agreements 

Fratt  V.  ITAiWMr,  58  CaL  126. 

Ownersbip  of  build  loss,  apart  from  Ibeown- 
ersbip  of  tbe  soil,  involves  the  conclusion  tbat 
the  buildings  can  be  moved  by  tbe  owner. 

3  Smith,  Lead.  Cas.  p.  3SS. 

The  bouses  can  be  moved  from  tbe  meml' 
•es,  eveu  thougb  when  Ihey  were  pUceo  upoo 
the  premises  it  was  supposed  they  would  ~- 
tnain  ibere  permanently. 


.iS':. 


lenta  maUng  personalty  of  what 
re  it  not  for  tne  agreement,  be  realty^ 
are  valid  as  against  prior  mortgagees  and  sub- 
sequent mortgagees  or  purchasers,  who  arenot 
innocent  purchasers.  Such  penonally  can  b» 
removed  when  tbe  severance  does  not  Involvs- 
aerioua  pbyslcfd  Injury  to  tbe  premises. 

ISfft  V.  Borton,  Ford  t,  Coib  and  Hendg  t. 
ZMnMrA^,  supra. 

A  grocerv  and  dwelling-house  can  be  made- 

srsonaliy  oy  agreement  between  tbe  partiea. 

Smith  T.  BMJK>n,  I  Hill.  170. 

Tbe  rightto  remove  dwelllDg-bouses,  e(c^ 
can  be  traosf erred, 

Sam  v.  Etndall,  111  Maas.  297. 

A  house  built  by  one  man  upon  tbe  land  of 
another  by  bis  consent  Is  removed  by  iba- 
buUder. 

1  Washb.  Real  Prop.  pp.  4,  S,  8. 

Clnbine  was  tbe  equitable  owner  of  the  lot» 
upon  which  the  buildlDgs  were  erected  and  in 
posReeslon,  Any  agreement  therefore  made 
between  Clnbine  and  Kewman  aa  io  the  ststua 
of  tbe  bulldingt  can  be  enforced  against  Mil- 
ler. 


Although  tbe  vendor  may  upon  breach  b*- 
tbe  vendee  disaffirm  the  contract,  until  tacit 
dlsafflnnance  he  cannot  malnti^n  an  action  for 
injury  to  the  freehold. 

/wf  V.  Ora*.  6  Pa.  118,  47  Am.  Dec.  408;. 
Seed  V.  Lvlcm*.  44  Pa.  903;  Lombard  v.  Chi- 
eago  Sinai  Oano.  94  Rl.  48S;  Breietr  v.  HerbeH, 
"   Md.  SOI;  OtdKam   v.  Kennedy,  8  Humph. 


iT.,  dellvend  tbe  opinion  of  tbe- 

In  March,  1887,  the  plaintiff  entered  Into  bd, 
agreement  in  writing  with  one  Clnbine,  for  tbe- 
■ale  and  conveyance  to  blm  of  two  blocks  of 
land  Id  Ontario,  in  this  State,  receiving  from' 
him  the  sum  of  |9,000  on  account  of  Ibe  pur- 
chase price  of  the  property,  and  placed  hla- 
vendee  In  pocsesatoQ  of  tbe  land.  Clublnesub- 
divlded  tbe  land  Into  lots  snltabte  for  resi- 
dence aDd  business  purpoaes,  and  employed 
tbe  defendant  Newman  to  construct  certain' 
dwelling-bouses  upon  the  land,  and  to  fDmlBb- 
the  materials  tberetor,  for  tbe  sum  of  fi,100, 
payable  in  weekly  installments  as  the  woric. 
progressed.  Shortly  after  Newman  be^an  tho 
conatrnctlon  of  tbe  houses,  Clubine,  failing  to- 
make  such  pavmenle,  agreed  with  blm  tbat  tbe 
bousea  should  belong  to  said  Newman  until 
paid  for,  and  thereupon  Newman  proceeded 
with  hla  work,  and  flalshed  the  honsea,  having 
received  from  Gubioe  only  tbe  anm  of  (725 
upon  account  thereof.  Prior  to  tbe  commence- 
ment ot  tbis  actioD^ewman  sold  tbe  bouses- 
to  the  defendants  Waddtngham  and  Gargan, 
and  tbey  veiy  soon  thereafter  commenced  to- 
remove  tbem  from  the  land,  and  had  partly 
completed  such  removal  wben  tbe  plaintiff' 
commenced  this  actiOD.  The  houses  wera 
buUl  on  redwood  mud-dlls  ot  two-locb  by  ^' 


Mrrx^H  T.  WAmturaHUt. 


*8.000  i___ 

Ait  property  E>y  tbc  Hiteoipted  removBl.  At* 
the  comnwDcenieDt  of  Ibe  action  h  reitraiDiiiK 
order  wu  iuued  bj  t&e  court,  and  upon  tlw 
trial  of  th«  cauae  the  court  rendered  judgment 
In  tsTor  of  tliB  defendtuiU,  and  dusolivd  the 
TeslrainlDg  order.  From  this  Judgment  Ihe 
plaintiff  luta  appealed  upon  the  Judgment  roll 

Altbongh  the  prlnripalsround  urged  bj  the 
sroellaut  for  the  reTeraid  of  the  jadgment  la 
that  upon  the  cooatructton  of  tbe  bouse*  the; 
became  flsturee  attsobed  to  the  laod,  and  that 
by  their  nmoval  the  defendanta  were  commlt- 
ttDg  waste,  we  think  tbst  the  reapectlTe  lifibta 
erf  the  partiM  are  to  be  determined  upon  prln- 
dplea  other  iban  tbose  applicable  to  (he  aub- 
fccta  of  waate  and  flziurea.  The  coart  below 
did  not  find  tht.;  ;he  buildings  InaueFlion  were 
fisturea,  oni!  id  absence  of  a  nnding  by  It 
upon  that  atibject,  we  cannot  say  upon  the 
facta  that  were  found  that  they  did  become 
flztutea.  Whether,  In  any  case,  buildings  that 
■re  placed    upon  land  become  flxturea,  la  a 


aieallon  of  fact  to  be  determined  upon  the  er- 
ence  of  that  paiticidar  case.    The  n 
tfoo  of  a  bulldtog  npou  land  does  not 


lly  make  It  a  flztare  (Ftnnybt^ttr  t.  MeDov- 
gat,  IS  Cal.  leO>;  and  in  order  to  determine 
whether  It  be  a  fixture  depends  upon  Tarioui 
clrcnmatancGa  and  relations  connected  with  Ita 
hdng  placed  upon  the  land.  Laventon  t. 
fibindonf  Soap  Oo.  80  Cal.  aso. 

The  nilea  applicable  to  flxinirs  have  been 
created  by  a  aeriea  of  Judicial  dedalona,  and 
these  decjdoiu  are  not  always  capable  of  being 


itis  .  .  .  permanently  resting  upon  lt,asin 
the  cose  of  buildings;"  butitstil)  requires  evi- 
dence to  determine  what  Is  "permanenlly  lesl- 
Ing"  upon  the  land.  The  finding  in  die  present 
case  Itiat  "said  houses  were  built  onredwood 
mudsills  ot  two-Inch  by  six-Inch  timber,  Mid 
mud-BJilB  resting  upon  the  snil,"  and  Ibat  "the 
soil  wss  ootdlsturbed  is  building  or  removing 
said  houses,"  is  consistent  with  a  determlna- 
tfon  of  Ibe  court  below  that  the  buildings  in 
question  were  not.Sitiires,  and,  for  the  pur- 
pose of  upholding  Its  decision,  it  msy  be  as- 
sumed that  such  de'errnlnatlon  was  made  by 
It.  But,  without  determining  whether  or  not 
the  buildings  were  fixtures,  we  are  of  the  oplo- 
loa  that  upon  other  principles  applicable  In 
the  case  the  plaintiff  is  not  entitled  to  the  relief 
•0 light  by  him. 

The  plaintiff  has  invoked  the  aid  ol  a  court 
of  equity  to  protect  him  sgalnst  threatened  in- 
jury, and,  in  order  thst  he  msy  have  such  pro- 
tection, it  is  incumbent  uponbim  to  show  tbat 
be  has  rights  which  need  and  can  receive  it, 
«nd  also  tbat  the  acta  charged  upon  the  de- 
fendants are  an  invasion  of  such  rights,  and 
demand  such  awJstance.  In  his  complaint  he 
sUeged  that  he  waa  the  owner  of  certain  land 
18L.KA, 


upon  which  eettehi  buildings  axtat,  and  that 
ine  defendants  had  oonunltted  certain  acts  of 
treepasi  upon  the  same,  causing  a  damage- 
thereto  of  98,000.  Upon  the  trial  the  court. 
Instead  ot  finding  that  be  was  the  "owner"  of 
the  land  upon  which  the  alleged  treepasi  was- 
committed,  found  that  he  had  made  a  contract 
of  aale  thoeot  with  the  grantor  of  the  defend- 
ants, and  plaoed  hia  venifoe  In  poweadon  of  the- 
land.and  that  the  buildings  bad  been  thereafter 
placed  upon  the  land  at  the  instance  of  tlw- 
vendee,'aDd  were  being  removed  under  author- 
ity derived  from  bim.  Upon  the  execution  of 
this  contract  of  sale,  the  vendee  of  tbe  plaintiff 
became  vested  with  the  eqiiitahle  title  to  said 
land,  and  the  plaintiff  retdned  in  himself  tha- 
legal  title  aa  a  security  for  the  performance  of 
the  contract  t^  tbe  vendee.  By  placing  hi*, 
vendee  in  possession  of  Oie  land,  ne  thereto 
conferred  upon  him  tberlght  toll*  nse  and  en- 
joyment, so  long  as  he  diould  continue  to  com-, 
ply  with  tbe  obligations  of  hia  contract  It 
may  be  conceded  that,  If  the  buildinga  had 
been  upcHi  the  land  at  the  date  of  the  purchasv- 
and  had  formed  a  part  of  the  anbject  matter  of 
the  sale,  the  plaintiff  might  have  had  the  right 
to  have  them  remain  upon  the  land  as  a  part, 
of  hia  security  until  the  whole  purchsse  Fno» 
was  paid.  In  this  case,  however,  the  build- 
ings formed  no  part  of  the  conalderatioa  for 
tbe  pUKbase  of  tne  land,  nor  were  they  placed 
upon  tbe  land  in  pursuance  of  any  terms  ot 
the  contract  of  sale.  The  fact  that  the  plain- 
tiff was  under  no  obllgattoo  to  give  to  his  ven- 
dee poseesrion  before  a  conveyance  of  the  land 
ia  immaterial.  He  did  give  him  possession, 
and  wbile  such  possession  did  not  author- 
ize the  vendee  to  do  any  act  which  would  dl- 
fflini^  the  value  of  the  property  of  wUidi  h» 
bad  received  tbe  poeseadon,  be  had  the  right 
under  his  equitable  ownenblp  to  any  nse  and 
enjoyment  thereof  oondstent  with  such  oblln- 
tlon.  For  such  use  and  enjoyment  he  could 
not  be  chargeable  with  waste.  After  the  exe- 
cution of  a  contract  of  sale  the  relation  of  the 
vendor  and  vendee  lo  the  land  is  likened  1» 
that  of  mortgagor  and  mortgagee,  Tbe  ven- 
dor retains  the  l^gal  title  as  security  for  tb» 
Eerformance  by  the  vendee  of  tbe  contract  oa 
is  part,  and  by  placing  the  vendee  In  posses- 
sion of  tbe  land  sives  lo  him  tbe  right  to  use 
and  enjoy  It  as  bis  own,  so  long  as  he  does  not 
impair  Its  condition,  or  diminish  its  value  as  it 
exiBied  when  received  by  him.  8o  long  as  th* 
vendee  compiles  with  the  terms  of  his  contract 
he  la  entitled  to  retain  possession  of  the  Isnd 
(TTiflM  V.  Wozencraft,  2,2  Cal.  007],  and  tha 
vendor  can  at  no  limeenforce payment  of  mor» 
than  tbe  agreed  price  therefor,  however  much 
the  land  may  have  appreciated  in  value, 
or  been  Improved  by  the  vendee.  The  fact 
that  the  vendor  holds  the  leijal  title  as  security 
for  such  payment  does  not  give  him  any  great- 
er rights  than  he  would  possess  if  he  bad  con- 
veyed the  Isnd  and  taken  back  a  mortgage  for 
the  unpaid  pordon  of  the  purchase  money  or 
than  are  held  in  land  by  a  mortgagee,  who 
takes  for  bis  security  s  conveyance  alMolute  in 
form,  instead  of  a  formal  mortgage.  It  is  k 
well -recognized  principle  In  equity  that  a  mort- 
gagee cannot  maintain  an  action  to  resiraln 
waste  without  showing  that  thereby  his  se. 
curiiy  will  be  impaired  iBabinaan  v.  AmmU, 


HitaiBsiFPi  SuPBau  Oodst. 


M  (kl.  4B7;  Uudcovt  y.  AoM.  87  Cal.  488. 1 
See  bIm  Ptrrins  r.  Martden,  84  Cal.  14);  and, 
Iw  parity  of  reasoning  the  rendor  wbo  holds 
toe  legal  title  as  aecuntj  for  the  falflllment  of 
the  ODQtTBct  of  purcfaHBC  bj  Uie  vendee  tn  poa- 
•eadon  ahould  ihon  that  he  will  sustaia  Bome 
Injuiy  beforebecanmalDlalnan  action  like  the 
present  So  long  m  the  sufflciencj  of  the  se- 
curity ia  unimpaired,  he  has  DO  right  to  dis- 
turb the  vendee  in  any  use  or  enjoyment  which 
he  may  make  of  tbe  land.  Buch  use  and  en- 
joyment tiy  the  vendee  ia  a  use  of  bi«  own 
property,  and  unless  he  thereby  Impairs  the 
security,  or  diminisbet  the  esUle  which  be  re' 
ceived  horn  the  vendor,  or  the  value  of  the 
land  as  he  received  it,  be  shoold  not  be  re- 
strained. Id  view  of  these  princfplea,  the 
plaintiff  lias  failed  to  show  any  rjgot  to  the 
equitable  interposition  of  the  court,  aad  the  ac- 
tion of  Uie  court  in  dlsmissinz  bis  complaint 
was  correct.  It  ii  doI  alleged  iii  bis  complaint, 
nor  ia  it  foand  by  the  court,  that  the  vendee 
baa  in  any  respect  failed  lu  comply  with  the 
terms  of  his  cootract,  or  that  he  is  unwilling 
<»  unable  to  do  so.    The  record  does  not  dis- 


the  absenoe  of  any  iJlegaiion  or  finding  to  tbe 
contrary,  it  must  lie  assumed  that  tbe  land  fs 
fully  as  valaable  as  ai  tbe  date  of  tbe  contract, 
and  that  tbe  vendM  is  not  only  able  to  comply 
with  his  obligatlODS.  but  that  he  will  fully  and 
promptly  meet  them  as  tlieiy  mature.  Inas- 
^.tben.aatfae  plaintiff  has  received  $0,000 


his  security  or  Injury  to  himself  by  tbe  fact 
that  tbe  defendants  are  threatening  to  remove 
from  tbe  land  buildings  placed  thereon  by 
themselvea,  and  which  are  shown  to  be  of  the 
value  of  only  (4,100. 

The  j^iffmrnt  Iff  the  court  bHt>uUagirmitd. 


J.!  OftroDtt*,  J.; 


lOSSIBBIPPI  BUFHEHE  (JOUBT. 


SaUie  A.  HEWLETT,  A^ft., 
W.  W.  GEORGE,  Ext.,  etc,  of  Barah  A. 
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a.  Th«  prlTlleffa  ozteaded  br  Code,  ■ 
1 608>  to  ft  ftomftlA  pUlmtur  In  ma  aetloa 
to  t«*tU^  by  depodthm  taken  before  trlaj 
does  not,  to  vtew  of  tbe  Statute  torblildlnK  one 
to  testify  as  a  wltoSM  W>  catabHsb  bfa  claim 
■^□at  B  deoedent^  estate,  extend  V>  bavins  tl>e 
•lepnaltloa  read  In  owe  defeodaot  dlee  balore 
tiiia,  and  tbo  actlun  Is  revived  against  her  eieo- 
utornotwlt^aUndiDK  daleDdarit  Is  also  a  female 
and  might  bave  bad  faer  deposltiOD  taken  to  meet 
plain  tUTs  and  so  prevented  plalntltr  from  seeur- 
Ins  anr  undue  advantage  over  ber. 

S.  PoBltoiy  AMmM^tm  tar  »  pevaan»l 
wrony  oannut,  under  Che  Mississippi  slatuCee, 
be  reooveFsd  acalost  tbe  personal  representative 


recover  damage*  for  tbe  wrongful  conQDement 
of  plalntiji  in  an  insane  asylum  by  defendant's 
lesiaUix.    Betertei. 

Tbe  facts  are  staled  In  the  opinion. 

Me»*rt.  Wltberapoon  tt  Wlthorspoom, 
for  appellant: 

It  was  error  to  exclude  pleintliTB  depoaltiou- 
At  tbe  time  it  was  Uken,  May  81.  188)1,  Hra. 
Bagadale  was  livinr.  Sbe  waa  notlQed  of  the 
taking  of  the  deposition,  and  ber  counsel  were 
present.  She  aiterwards  had  more  than  six 
months  la  which  lo  take  her  own  depodtioD, 
wbich  she,  being  a  woman,  was  entitled  lo 
have  taken  Under  g  ISOH  of  tbe  Code.  Under 
such  circumslances,  it  cannot  be  said  that 
plaintiff,  by  ber  depositioo,  is  testifying  against 
the  estate  of  the  deceased  person. 

Stnekland  v.  Iludton,  55  Miss.  28S. 

Tbe  competency  of  a  witness  is  to  be  deter- 
mined by  the  facts  existing  at  tbe  time  the 
testimony  Is  civeD.  The  deposition  was  given 
while  tbe  de^ndant  waa  living. 

2  Woerner,  Am.  Law  of  Administration, 
g  898;  Comin*  v.  HetjiM.  60  N.  Y.  361. 

The  testimony  was  competent  when  taken, 
and  became  then  a  part  of  the  evidence  In  the 

^MM  V.  Seed,  78  Pa.  415. 

All  statutes  which  provide  for  the  perpetua- 
tion of  evidence  are  in  furtherance  of  Justic« 
and  should  receive  a  liberal  construction. 

Pratt  V.  Pattertm,  81  Pa,  IH. 

Tbe  lest  of  present  admissibility  Ii  the  com- 
petency of  the  testimoay  at  tbe  time  It  waa 

Gaibraith  v,  Zimmerman,  100  Pa.  874;  Rttt 
V,  Idmngiton,  41  Pa.  119. 

NOTa.-Pun«((ir!  damagei.  ,  tborttles:    Ripper  v.  Miller,  33  N.  C.  £IT:  Edirarda 

As  regards  the  rule  tbst  prohibits  an  sctton  to  v.  Kicks,  BO  La.  Ann.  V»;  Bbelk  v.  Hobwin,  M  Iowa. 
recover  punltor;  damae^s  againsl.  tbe  represeata- 1  liS;  Wright  r.  Donnell,  S4  Tei.  ifVL  Bee  Stnitpr, 
tive  of  a  deceased  wrong-doer,  tbe  doctrine  of  the  Dam.  IWS-.t  Walt.  Act.  A  Def.  ISl;  and  see  noC<  lo 
ftrindpal  ease  la  vindlmted  br  tbe  lollowlnB  au- 1  QuIun  v.  south  Carolina  B.  do.  iB.  C.)  1 L.  B.  A.  SO. 
13  L.  R.  A 


8.  CompansKtory  tl  ftmngpa  r^eoragabl* 
by  one  WKinftUIy  eonfln«d  in  wi  ln> 
MUM  MpOyllun  mar  include  an  award  for  men- 
tal anguisb,  sbame.  and  morUfloatlon,  and  Injury 


4,   A  nxtnor  o&nnot  ************  nn  i^c 
a,f alsMt  Ita  paront  for   wrongful    con 
mem  In  an  Insane  asrlum  where  tbe  relation  of 
parent  and  child  with  lie  reciprocal  dutlei 
not  been  dlasolved  between  them. 

(Mar  IS.  inu 

APPEAL  Iw  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  County 
.  i_  -„  ...:.„  brought  to 


In  favor  of  defendant  in  a 


HxwLXTT  T.  GBonaB, 


663 


nent4]  ■ufferlD^,  ■bame 

inlniy  to  lepalatlon  are  not  proper  elements 

«r  compensBtoiT  dainarea. 

8  Lbwmd,  BiKtaM  &  Bemedles.  gg  1101, 12IB, 
18%  1970;  Sott  y.  Lmgett.  61  Hlcli.  44S;  Weit 
T.  WMtrn  TJ.  TOtg.  Oo.  89  Kan.  OH. 

Mam.  Walker  *  Hall,  for  appellee: 

Tbe  depodlion  wu  properlr  suppressed  un- 
der Rer.  Code  1B80.  i^  1803,  because  Us  effect 
waa  to  caUblisb  bei  own  cMm  againat  tbe  es- 
tate tA  a  deceased  person. 

Jadu  -r.  BridewU.  51  Htw.  881;  Wood  v. 
Btaff&nt.  SO  Hiaa.  870;  Rutliing  t.  Ruihing. 
88  HlsB.  880;  BuU  t.  BuU,  97  Misi.  4M. 

In  tTMpaaB  Bgalnst  executora  and  Bdmiuis- 
tnton,  Hav.  Oode  1880.  g  9080,  prorides  "tbat 
In  assesring  damasea,  the  Jntjr  shall  only  ren- 
der a  Terdiot  for  mt  amount  tbe  plaintiff  may 
pove  tbat  be  or  aba  actnally  sDalalned,  and 
Tlndlctive  damages  sball  not  be  given." 

Bee  1  Satb.  Dam.  p.  766;  6  Am.  ft  Eng. 
Encvclop.  Law,  42,  note. 


ary  loas  at  (300  paid  her  attorney  for  aerrlces 
In  hsfia^  her  released  from  the  BBylnm. 

Plainllff  Is  not  entitled  to  recover  any  amoiuit 
for  the  reason  that  she  was  a  minor,  and 
though  previously  married  bad  separated  from 
ber  hoBband  and  was  living^  at  the  time  nltb 
ber  mother,  Mrs.  Sallle  A.  llagadale. 

7  Am.  &  Eng.  Encyclop.  Iaw,  p.  66S. 

Woods. /,  delivered  the  opinion  of  the 

Tbe  dnxMltlon  d  plalntifl,  taken  in  a  pend- 
ing suit,  in  a  court  of  law,  durlus  tbe  lifetime 
of  defendant's  testatrix,  on  the  onal  trial  of 
this  cause,  and  after  the  death  of  the  original 
defendant  and  tlie  revivor  against  the  executor 
of  the  deceased,  was  offered  in  evidence  on  be- 
half of  plaintiff,  and  on  motion  o(  defendant 
vas  ezcludsd  by  tbe  trial  court,  and  this  action 
of  the  court  is  assigned  for  error.  Relying 
upon  tbe  proposition  tbat  the  competency  of  a 
witness  Is  determinable  by  the  facts  existing  at 
tlie  time  the  testimony  of  sucb  wtlneas  is  given, 
counsel  for  appellant,  with  much  vigor  and  in- 
.  gwity,  contend  tiMt  tbe  appellant's  deposition 
WM  competent  evidence,  even  under  our  Stat- 
ute whltJi  forblda  any  person  testtfying  as  a 
witaesi  to  establish  his  cMm  against  Ilie  es- 
",    person   wbicn   originated 


Tork,  r^nnsylvanla  and  Man'land  are.dted 
and  relied  upon  by  counsel  as  directly  support- 
ing this  contention.  If  these  decisions  bad 
been  made  In  cases  similar  to  the  ope  at  bar, 
and  npon  stamies  identical  with  ours,  we 
•bould  feel  constrained,  nevertheless,  to  decline 
lo  follow  them.  But  we  are  unable  to  say 
they  were  made  In  cases  Involving  the  same  or 
«imilar  facts  as  those  shown  in  the  record  be- 
fore IIS,  or  upon  slatuiee  identical  with  ours. 
Tbev  may  be  perfectly  correct  eipoeitloiiB  of 
tbe  laws  existing  in  the  Slates  where  rendered, 
and  yet  be  not  at  all  persuasive  as  authority  In 
this  Slate.  The  argument  of  counsel  is  tbat 
under  section  1S08.  Code  IHHO,  the  plaintiff  bod 
the  right  lo  have  ber  own  deposition  taken  in 
this  cause ;  tbat  tbe  original  defendant  woa 
18  L.RA. 


'  then  alive,  and,  by  her  counsel,  attended  tha 
taking  of  such  deposition,  and  was  made  ac- 

'  qualnted  with  Its  contents  and  ^elr  slgnid- 
cance ;  that,  thus  advised  and  warned,  It  waa 
tbe  rifrht  of  defendant  then  to  have  procured 
tbe  taking  of  ber  own  deposition,  with  a  view 
to  meeting,  if  she  could,  tbe  case  made  against 
her  by  plEuntlff's  evidence  contained  in  her  de- 
position 1  and  tbat,  having  failed  or  negleetMl 
to  have  her  own  deposition  taken  when  sbe 
might  have  done  so,  her  executor  caonot  now 
be  beard  to  any  that  the  llpe  of  the  plaintiff  are 
sealed  by  law  because  the  defeoasnt's  have 
been  sealed  by  death.  Tbe  argument  is  plaus- 
ible, but  fallacious,  we  think.  Let  us  assume 
that  tbe  deposition  of  tbe  pifiintiS  was  taken 
becatue  slie  was  a  female, — a  class  of  cases 
covered  by  the  fifth  paragraph  of  section  1608. 
In  tbls  particnlar  owe,  the  original  defendant 
being  likewise  a  female,  It  is  contended  sbe 
might  have  enjoyed  the  same  right  accorded 
tbe  gentler  sex  by  our  law,  and  have  procured 
ber  own  deposition  to  be  taken,  and  have  it 
used,  and  her  executor  might  also  have  used 
her  deposition  on  this  trial ;  and  no  advantage 
could  have,  in  such  case,  accrued  to  plaintiff, 
nor  possible  barm  or  injustice  to  defendant  or 
to  the  executor  of  her  will  on  dual  trial.  If 
alt  citizens  of  the  State  were  females,  or  it  all 
suitors  in  tbe  law  courts  were  females,  tbe  con- 
struction of  our  statutes,  necessarily  Involved 
in  appellant's  contentions,  would  be  sreaUy 
strengthened.  But,  beside  the  favored  class 
to  whom  the  Statute  extends  the  personal  priv- 
ilege of  testifvlng  by  depositloa,  there  exists 
tbat  large  ana  litigious  and  unlavored  class, 
tbe  male  citizen,  upon  whom  no  sucb  privilege  . 
bas  been  conferred.  Now.  let  us  suppose  liie 
orielaal  defendant  in  this  suit  to  have  bt^^n  a 
male — one  of  tbe  unprivileged  class, — upon 
whom  the  tight  to  testity  by  deposition  had 
not  been  conferred ;  and  let  us  further  suppose 
such  male  defendant  had  been  ailve  at  the  time 
of  taking  plaintiff's  deposition,  without  tbe 
power  or  privilege  of  preparing  to  meet  It  by 
having  bis  own  deposition  taken,  and  that  be 
bad  subsequently  died  before  trial, — could  it 
be  reasonably  insisted  that  tbe  plaintiff's  depo- 
sition could  have  been  properly  introduced  in 
evidence  on  the  trial  of  the  suit  revived  against 
tbe  dead  man's  executor?  If  not.  the  argu- 
ment of  counsel  is  specious,  in  tbis :  tbat  by 
tbe  same  statute  we  have  two  rules  for  recovery 
of  claims  against  Ibe  estates  of  decedents  pre- 
scribed,— one  working  no  advantage  to  the 
plaiotiff.  nor  hardship  to  the  defendant,  where 
both  parties  are  females  \  but  the  other  work- 
ing unconscionable  advantage  to  tbe  plaintiff, 
and  gross  inequality  and  injustice  to  tlie  de- 
fendant, where  tbe  plaintiff  is  a  female  and 
the  defendant  Is  a  male.  This  incongruous 
construction  Is  not  t«  be  toIerat<>d,  Tbe  gen- 
eral laws  of  the  btaie  touching  property,  none 
the  less  than  life  and  libertv,  nmat  bear  uni- 
formly on  male  and  female  alike,  and  tbe  mere 
deference  shown  noman  by  our  laws,  in  per- 
mitting  ber,  in  certain  states  of  cases,  to  with- 
draw from  a  public  examination  as  a  wilneas 
Id  open  court,  and  to  testify  by  deposition, 
must  not  be  extended  beyond  ibe  obvious  pun 
pose  of  tbe  Legislature.  Moreover,  under  the 
Statute  we  are  considering  (sec.  latW),  it  seems 
certain  from  an  examinaUon  of  the  sixth  par- 


UidHiaAS  SunoDia  Couht. 


•graph  of  nld  sectiOB  that  Id  cuea  such  u  we ' 
haYe  presented  In  thU  record  the  competency 
of  s  wltneM  does  not  depend  absolutely  upon 
the  facts  ezlsiitig  at  the  time  the  deposIUoD 
was  laken  ;  for,  notwilhstanding  the  fact  that 
the  deposHion  of  a  female,  or  of  any  witneag 
residing  In  tblB  Btate.  but  more  thtiD  sixty  miles 
from  the  place  of  trial,  may  have  been  taken. 
yet,  on  proper  ehowlng,  the  female  or  other 
wilnem  reaidlnv  more  than  sfxty  miles  away 
may  be  compelled  to  appear  and  testify  In  open 
court.     In  these  claB8ee_of  cases  the  copnpe- 


the  deposition  was  taken,  but  upon  the  condl- 
Itons  existing  at  the  time  of  trial.  We  see  no 
error  In  the  rulings  of  the  court  on  this  point. 
The  action  ct  the  court.  In  its  fnstruciiona. 
In  excluding  from  the  consideration  of  the  Jury 
the  question  of  punitory  damages,  ia  also  as- 
signed for  error.  On  this  point  it  will  be  suf- 
y  tbat  at  common  law  the  action 


[,  and  pun- 


would  bave  Seen  abated  upon  the  death  of  the 
defendant,  and  no  recovery  could  ha»e  been 
had  against  her  representative.  The  docirina 
was  that  for  a  personal  wrong  the  offender 
could  not  be  followed  into  the  grave,  and  the 
dead  be  visited  witb  punishment.  Our  Stat- 
utes have  modlfled  the  common  law  u>  the  ei- 
tent  of  permitting  a  recovery  against  the  rep- 
resentative of  the  deceased  wrone-doer  to  an 
amount  luffldent  to  compensate  for  the  actual 
damage  sustained  by  the  injured  party  ■--' 
the  realm  of  the  dead  Is  not  Invadei],  and 
ishment  visiled  upon  the  dead. 

This  brings  us  next  to  the  InsiructlonB  of  the 
court  touching  compensatory  damairea.  By 
the  second  Instruction  asked  by  plaintiff  and 
refused  by  Ibe  court,  and  by  the  inEiructlon 
gliven  for  the  defendant,  the  jury  were  ahutup 
10  return  damages.  If    they  found   for   the 

Slainiiff,  not  exceeding  the  actual  amount  in 
ollttrs  and  cents  shown  to  have  been  expended 
by  the  plaintiff  in  procuring  her  release  from 
the  insane  asylum.  It  is  true  tbat  In  the  in- 
struction given  for  defendant  the  jury  was  told 
that  a  recovery  might  be  had  for  actual  dam- 
ages, but  by  the  second  refused  instruction  of 
the  plaintiff  actual  damages  were  held  not  to 
Include  compensation  for  mental  suffering  and 
pain,  the  aense  of  humiliation,  shame,  and  dis- 
grace, and  injury  to  reputation,  inflicted  upon 
and  endured  by  plaintiff.  Here  was  actual 
damage  to  the  extent  of  $300,  and  actual 
damage  for  eleven  days  of  time  lost  during 
confinement  in  the  asylum,  and  to  these  sheuld 


have  been  added  damages  for  mental  pain  and 
suffering,  shame  And  mortlflcMlon,  and  Injnir 
to  character.  Burely  these  injuries  were  reM 
1,  and  compensation  for  tluae  would  ha*« 
been  an  award  of  aanal  dai&aftn.  Compen- 
satory and  actual  damages  are  one;  and  com- 
ensation  for  wrongs  done  to  one's  character 
In  no  sense  punitory.  We  cannot  consent 
that  actual  damaiccs.  In  this  caae,  moat  be  con- 
fined to  the  few  dollars  and  cents  shown  to 
have  been  expended  by  plaintiff  to  secure  her 
release  from  the  asylum,  and  that  no  cmnpen- 


we  are  of  opinion  the  action  of  the  trial  court 
was  erroneous,  and  that  lis  JttdgoMDt  must  be 
reversed.  We  decline,  however,  to  reinstate 
the  verdict  of  the  jury  on  the  first  trial,  be- 
""w  we  are  not  satlsQed  as  to  plain  tiff'a  right 
recovery  abaolutely.  The  evidence  shows 
that  the  plaintiff  was  the  minor  daughter  of 
the  defendant,  who  badbeen  married,  but  who, 
at  tbe  time  of  Ibe  alleged  Injuries,  was  sepa- 
rated and  living  away  from  her  huabud. 
Whether  abe  bad  resumed  ber  former  place  is 
her  mother's  house,  and  tbe  rdalionahlp,  witb 
its  reciprocal  rights  and  duties,  of  Aminor  chUd 
to  her  parent,  does  not  sufficiently  ai^iear.  If 
by  her  rotniage  the  relation  of  parent  and  child 
had  been  flnaUy  dissolved,  in  so  far  as  that  re- 
lationship Imposed  the  duty  upon  the  parent  to 
protect  and  care  for  and  control,  and  Uie  child 
to  aid  and  Comfort  and  obey,  then  it  may  be 
the  child  could  successfully  maintain  an  action 
against  the  parent  for  peraonal  injuries.  But 
so  long  as  tbe  parent  Is  under  obligation  to 
care  for,  guide  and  control,  and  the  child  to 
under  reciprocal  obligation  to  aid  and  comfort 
and  obey,  no  auch  action  as  this  can  be  main- 
tained. The  peace  of  society,  and  of  the  fam- 
ilies composing  socieiy,  and  a  sound  public 
policy,  deaignea  to  subserve  the  repose  of  fam- 
ines and  the  best  Interests  of  society,  forbid  to 
the  minor  child  a  right  to  appear  In  court  In 
the  assertion  of  a  claim  to  civil  redress  for  per- 
sonal injuries  suflered  at  the  hands  of  the  pa- 
rent. The  Btate,  through  lu  criminal  laws, 
will  give  tbe  minor  child  protection  from  pa- 
rental violence  and  wrong-doing,  and  this  i» 
all  tbe  child  can  be  beard  to  demand.  On  this 
very  delicate  and  difficult  point  in  the  case  the 
evidence  Is  most  unsatisfactory,  and  (or  this 
reason,  if  for  no  other,  we  decUne  I 
tbe  flrat  verdict. 
Serened  anirmumdA 


UlCmOAlf   8UPREUE   QOURT. 
William  H.  OLNBT  et  ai.,  AppU., 


(....Uiob ) 

■nortc»Se  girwt  t^  O 


Mora.— For  mortfta«e  as  alTectlnBlnauranonon 
property,  see  note  to  RusMll  T.  Cedar  Uapida  Ins. 
Co.  (lowaj  1 L.  B.  A.  tSS. 
18L.B.A. 


benefit  makes  a  ohanve  of  "Intercat,"  tf  not  ot 
title  or  pD«e«slon  wltbln  the  meenlns  of  an  InauT- 
ance  i>oUey  providing  acalnst  InaumbiBocea  br 
ohaCtal  mortpwe  and  ohanies  Id  iDtereaCi  title  or 


(Ootober  80,  USL) 


_  County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  upon  a  poUoy  ot  fln 
insurance.    .4tflnnjd. 


,Coe>^lc 


Ounr  T.  Gbsicaii  IinnmAiici  Co. 


71m  facts  raffldenar  kppew  In  tbe  oploton. 

Mr.  Oeorfe  W,  &t»«.  for  appellaiiti: 

Tbe  IncaniDniDce  ««c  not  Talld  and  oon- 


-rered  do  apeciflc  loterest  Id  tb«  property. 

It  ia  not  In  the  power  of  etther  pertaer  to  dte- 
poee  of  tbe  firm  property  in  payment  ot  tala 
private  debti. 

Tbe  Interest  of  a  portnet  te  not  aeparsble, 
-and  camiot  be  seized,  nor  any  part  of  the  part- 
nenhip  property  taken  on  process  agaJnat  either 
partner  and  that  only  which  mar  be  deter- 
mined  to  exist  on  a  settlement  of  tne  partoei- 


Buch  a  mortnge  pamee  no  title  to  nor  createa 
«nT  lien  upon  the  firm  property,  and  doea  not 
-affect  the  ngbt  or  title  of  bis  co- partner,  and  Is 
Absolutely  void  as  against  tbe  partnenbip  or 
its  creditors, 

Jones,  Chat.  Hort.  S  4S;  DttUr  v.  SOhn, 
102  iDd.  468:  Smith  t.  AndTW*.  4S  OL  28; 
GaldteeUv.  Soatt,  54  N:  E.  414;  VUtt  v.  Bangr. 
«6  Wis.  ISfi;  Hidiol  t.  SUvKirt,  M  Ark.  61S; 
KingtlMTTy  t.  Thorp,  SI  Mich.  210;  Walktr  v. 
WhiU,  to  Mich.  4»:  OtborntT.  Barge,  28  Fed. 
Jlep.  7^. 

Such  a  disposition  of  the  Arm  property  does 
iiot  divert  the  title  of  (be  partnership  In  faVor 
■of  tbe  private  creditor. 

Boger*  j.  Batehtler,  87  U.  a  12  Pel.  231, 9L. 
■ea.  IMS;  BeUAin  v.  Sttit,  9  Hlch.  636:  OhoM 
▼.  BiM  Iron  fforb,  50  Mich.  189;  IbuU  v. 
JhmAam,  76  Hlcfa.  361. 

No  frmudulent  act  of  one  Mrtoer  ai  to  the 
partnership  proper^  would  affect  the  partner- 


iblp. 
Sdaardtt. 


'.  Bughu,  20  Mich.  SM. 

Bucb  «  mortgage  is  a  void  mortgage,  and  Is 
sot  enforceable  as  against  tbe  ptftn<nhlp  or 
McMnrdle,  tbe  co-p«rtner,  who  can  ignore  it; 
«nd  as  such  would  not  vitiate  thepoll^  nnder 
the  daose  gainst  Incnmbiances.  A  mort- 
fUm  to  affect  an  Inenrance  must  be  valid  and 
«nforoeabl& 

Pitnai  V.  QUnt  FatU  Int.  Oe.  SO  IT.  T.  36; 
School  JJitl.  So.  e  in  DraSea  v.  JBUuflru.  €o. 
<S  Me.  880;  Cop^nd  v.-  MoreantiU  In*.  Oo. 
4  Pick.  1S6;  Seammon  v.  Oamfuntiai  U.  JMur, 
Cb.  6  DL  App.  661;  Wood,  Fire  Ins.  8  813;  1 
Hav,  Ins.  8ded.  §369;  WaltrUnen  F.Int.  Co. 
▼.  £^wwr  AB.B.  MaA.  Co.  41  Mich.  1S7;  Jfif- 
itr  T  Qarmania  F.  Int.  Oo.  18  Phlla.  6S1. 

Tbe  aanM  principle  Is  applied  to  subsequent 
Inanrance  under  a  clause  against  additional 


feet  the  prior  iDsurance  nnlesi  the  latter  Is 
Tslid  and  effecluftl. 

Clark  V.  Nm  England  Mat.  F.  Int.  Co.  6 

•Ouib.  847;  PhObroiAv.  2fev  Bngland  Mat.  F. 

Jm.  a>.  87  Met  187;  Jademm  v.  JfawacAuMttt 

Mut.  F.  Int.  Co.  as  Pick.  418;  Hubbard  t. 

,  Mirlford  F.  Int.  Co.  88  lows,  836. 

It  doea  not  effect  a  "cbange"  of  Interest.  A 
mortgage  makes  no  "change"  Id  the  title.  In- 
terest, or  possession. 

Lveking  T.  Wetton,  25  Mich.  446;  Kohl  v. 
J^n,84  Ulch.SM;  Feoplev.  Brittol.  86 Mich. 
S8;  Oardner  v.  Mattttim,  88  Micb.  300; 
JBat/net  v.  Loppig,  40  Mich.  602;  Wilton  v. 
Moaloffue,  67  Ulcb.  688. 
t8I*B.A. 


Such  a  conveyance  wQl  not  vitiate  tbe  ta- 
turance  under  a  condition  of  the  policy,  whick 

STOvided  that  If  "the  propertT  be  sold  ortrans- 
erred,  or  any  change  takes  place  In  the  title  or 
possenlon,  the  same  Is  void," 

Skepherdv.  Uni/m  Hat.  F.  Jnt.  Oo.  88  N. 
H.  288;  MeLartn  v.  Sar^ord  F.  Int.  Co.  6  N. 
T.  161;  Van  Jkvten  v,  CharUr  Oak  F.  &  M. 
In*.  Oo.  1  Robt.  56;  Pollard  t.  Someriet  Hut. 
F.  Int.  Co.  43  Me.  381;  Aurora  F.  Int.  Oo.  v. 
Eddy.  66  ni.  318;  HnmtKr  v.  MdnAottan  F. 
In*.  Oo.  38  Hun,  98;  Banover  F.  Int.  Co.  », 
Cbnner,  30  III  App.  S»7;  Huftftnrdv.  Bartford 
F.  In*.  Oo.  88  lows,  888;  Wood,  F.  Ins.  iS  884. 
Mettn.  Howard  ft  Robs  for  appellee. 

LonK>/.,  ddlvered  tbe  opinion  ot  tbe eonrt;  • 

The  plafaitlffs  were  partners,  caiTyiDg  on  a 
noccry  business  In  the  dty  of  Detroit  On 
the  let  day  of  May,  1890,  they  procured  a 
policy  of  iDsntance  of  $400  In  me  defendant 
Oompcuiy  on  a  stock  of  Sour,  feed,  and  other 
eoods,  and  (160  on  bay.  etc.  The  policy  was 
lor  one  year.  After  the  ininrance  was  pro- 
cured, it  appears  one  of  tbe  plaintiffs  gave  a 
chattel  mortgage  upon  the  property  described 
to  secure  aDiiidlvldaaldebt.ofbia,  On  July 
13, 1890.  tbe  goods  eau^t  Are,  and  were  de- 
slToyed  and  Injured  to  Qie  extent  irf  |819.87. 
Tbe  defendant  Company  bad  do  knowledgeof 
the  chattel  ntortnge  notQ  after  tbe  tn.  They 
refosed  to  pay  the  lots,  and  on  the  trial  in  the 
circQlt  court  the  Jniv  was  Instnicted  to  find  a 
verdict  for  the  defondaiiL  FUhidffs  briog 
error. 

The  policrr  ined  upoo  It  whatlt  known  as  a 
"Ulcbigan  Standard  Policy,"  and  contains  this 
claose;  "This  entire  policy,  nnleaa  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shdl  be  void  If  the  subject  of  In- 
eaiaooB  be  personal  property,  and  be  or  become 
incumbered  by  a  chattel  mortgage;  or  if  any 
change  other  than  by  death  of  the  Insured  takes 
place  Id  the  iDlereet,  title,  ot  possessioD, 
whether  by  l^al  process  or  Judgment,  or  by 
the  voluntaiT  act  of  the  iiuured  or  other- 
wise." 

Tbe  defense  of  tbe  action  la  baaed  upon  tbe 
propoeltloa  tbatttie  placing  of  the  chattel  mort- 
gage t^  one  partner  upon  tne  partnership  prop- 
er^ for  his  Indlvldnal  benefit  works  a  change 
In  the  interestof  the  InsurKl,  so  that  tbe  policy 
becomes    Told   under  tbe   stipulation    above 

S noted,  contained  In  the  policy.  This  stlpula- 
on  in  the  policy  In  regard  to  giving  chattel 
mortgages  It  valid  and  reasonable,  and  we 
think  the  court  below  not  in  error  in  direct- 
ing ve^ilct  for  defendant.  The  placing  of 
the  chattel  mortgage  by  one  partner  for  his  io- 
dlvidml  lieneflt  upon  the  partnership  chattels 
works  a  cbange  of  interest  therein. 

In  Bickt  T,  Farmer*  Int.  Co.,  71  Iowa,  119, 
It  was  held:  "A  condiiton  In  a  Are  Insurance 
policy  issued  toaflrm,  that  property  should  not 
afterwards  be  in  any  manner  incumbered,  was 
violtiled  by  the  eiecutitm  of  a  msrtgage  by  one 
of  the  partners  on  his  undivided  one-third  In- 
terest in  the  property,  and  by  a  Judgment 
a^Hlnst  bim,  wbicb  became  a  lien  upon  his 
said  Interest. " 

VVe  ibink  the  Company  discbariied  from 
liability  on  the  polity  by  inch  an  incumbrance 
without  itt  knowledge,  or  anv  notice  to  it,  and 


If  AiMB  SupBKiu  JtmictAi.  Coxaa. 


Apa» 


tU  aoKDt  tiierelo.    Tbe  placing  of  lbs  cbattel  lenor  in  diiecling  verdictuid  jadgmeot  tccd^ 

mongaKB  there  bj  one  pnttueT  uuj  not  b&Te   feodftiil. 

otaagea  the  titlti  or  posaesrion,  but  there  was       ThejudgmetU  of  Oi»  wurt  below  viO  it  af- 

a  cbenge    of    interest,   nhich   was    provided  Jlrmal,  wllh  a — 

against  d;  the  policy.    The  oourt  was  r--  '-       "'^-  -"-—  '- 


The  other  Juaticcs  codcot. 


MAINE  SUPREME   JUDICIAL  COURT. 


CITY  OF  BANGOR 
Melbourne  P.  SMITH  «(  oi. 


briiva  Into  the  Stet«  *  pavaon  not  !>»▼- 


ttaeBtate  upanr«qaenottheproper«IB(«Ti  If  he 
falls  Into  dlatrcM  wltbtn  i  rear,  or  to  be  liable  for 
bis  Bnppon,  la  an  unoooatltutloiial  reKolatlon  of 


(Ain1]tS,UBU 

EEPOBT  by  the  Supreme  Jadldal  Court  for 
Penobacot  County  (LIbbey,  J.,)  for  Ibe 
opinion  ot  the  full  court,  of  an  action  broU);ht 
to  recover  from  defendants  the  coat  of  main- 
tainluK  certain  Italians  whom  defendanta  bad 
brought  into  the  State  and  wbo  subsequently 
became  a  public  charge.  JuigmeiU  for  do- 
fendanlt. 


Tbe  facts  are  ataied  In  the  optalon. 

Mr.  Hetuy  I^  mtoIteU.  CVfy  BMeittr, 

for  plaiutiff : 

Each  of  the  several  States  In  the  Union  ha» 
the  right  to  pass  necessary  and  reasonable  law* 
to  protect  the  people  of  such  titatea  from  tlw 
introductioQofcriminals.  paupers,  and  diseased 
persons  Into  their  community. 

A  law  is  not  unconstltutinual,  because  It  may 
prohibit  what  one  conscientiously  thinks  rights 
or  require  what  be  may  consdentlouHly  think 

Ihnahua  i.  RitAardt,  8S  Me.  870. 

Whetber  an  eoactment  is  reasonable,  or  for 
tbe  benefit  of  the  people,  is  for  tbe  Le^Iature 
alone  to  dedde. 

Moor  v.   Vaait,  33  He.  S4S, 

All  Ads  of  tbe  Legislature  are  presumed  to- 
be  constitutional;  and  tbe  court  wul  never  pro- 
nounce a  Statute  to  be  otherwise,  unless  m  », 
case  where  the  point  is  free  from  all  doubt. 

mate  V.  Lvnt,  6  Me.  113. 

The  object  ot  the  Legislature  was  to  prevent 


Non.— 8(at«  lam  MqMXbiff  tozea  or«iuiH<ci  upon 
tmnilirnUion  on  uneimstttntton^. 

Btat«  legislation  which  seeks  to  Impoae  a  dlreot 
burden  upon  interstate  oommeroe.  or  to  Interfere 
directly  wHJi  Ha  freedom,  anoroaohea  upon  the  ex- 
clusive power  of  Congnas.  Hall.  v.  De  Culr,  M  U. 
8.  4SII.  U  L.  ed.  64T. 

Anr  attempt  on  the  part  of  Iha  State  to  ragulata 
eommeroe  of  a  oalldnal  oi  inteiatate  cbaraoter  l> 
an  InterfeieDoe  with  that  federal  power  whloh.  un- 
der tbe  OonsUtutloD  of  Uie  United  States.  Is  vested 
•DlelylnCongrees.  Hendenon  v.  New  York.  92  TT. 
a  2W.  IS  L.  ed.  1MB;  Bannlbal  A  Bt.  J.  R.  Oo.  v.  Bu- 
aeo,  eSU.  B.4<H,ali.ed.bai;  Horan  v.  New  Orleans. 
mo.  S.W,I8I^ed.lBS;  Brown  v.  Houston,  111  IT. 
6.  882,  a  I.,  ed.  !80;  Gibbons  v.  Oxdan.  £t  tJ.  B.  9 
Wheat.  1,*  Led. 28;  "The Psssennr  CkseB,''lBU. 
fi.  I  How.  SIS,  ]£  L.  ed.  ni;  Brown  v.  Marrland,  81 
r.  B.  12Wheat.lS8,  Ufl,SL.ed.MS,a8S;  BtateFrelirtit 
0^1  Cam.  tS  U.  8,  IS  Wall.  SSi,  21  L.  ed.  US;  Welton 
V.  Missouri,  BI  TT.  8.  ISB.  M  I.,  ed.  880:  CTiy  LunK  v. 
Freeman.  92  C.  8.  216.  K  I.,  ed.  6Bft  Uuy  v.  Boltl- 
more.  100  r.  B.  4St.  %  L.  ed.  T4B;  Sberlook  r.  Aliing. 
n  tJ.  B.  H,  E8  L.  ed.  819;  UobUe  County  v.  Kimball, 
ice  tJ.  B.  flSI,  SS  Ii.  ad.  CBS;  Qloucester  Peny  Co.  v. 
PannsyivanJa.  lU  D.  8.  IBB, »  L.  ed.  IBS:  Wegtem  n. 
Tales.  Co.  v.  Texas.  lOti  U.  a  MO.  »  L.  ed.  1001:  New 
Tork  V.  UUd,  36  U.  S.  11  Pet.  1(K.  B  L.  ed.  M8;  Orovea 
V.  BlauKht«r.  tOU.  S.  IB  Fat.  Gil,  10 1,.  ed.SiS:  Cooler 
V.  Port  Wardens  of  Philadelphia,  G8  TT.  S.  U  How. 
ne.  IS  L.  ed.  1004:  CraodaU  i.  Nevada.  73  n.  S.  0 
Wall,  ffi-49, 18  L.  ed.  TtS-TU;  Cblcaeo  &  N.  W.  B.  Co. 
V.  Fuller.  M  n.  S.  17  WalL  Goa  Si  L.  ed.nO. 

A  lax  levied  under  N.  T.  Stat  or  Hay  31, 18S1.  on 
every  paaseDerer  from  a  torelgn  country  In  the  port 
of  New  York,  who  Is  not  a  ctUien  of  the  Oult^d 
Btatea.  has  l>een  repeatedly  decided  by  the  United 
States  Buprema  Ck>urt  to  be  a  n^uletion  of  com- 
merce Witt)  foreltm  nations,  a  subject  oonSded  by 
the  Constitution  Co  the  aioluslve  control  of  Con- 
gnas.  Henderson  T.  New  York,  as  U.S.  Xt».  £3  L. 
ed.  54S;  Chy  Luns  v.  Preeman  Bt  D.  8. 270, 13  L.  ed. 

IS  L.  R.  A. 

See  also  17  L.  E.  A.  111. 


How.  IK,  IS  Ii.  ed.  70S.  was  to  hold  that  a  tai  de- 
manded of  the  master  or  owner  of  the  veBsel  for- 
ai'sry  paasenicer  was  aracolatlon  ot  oommeroa  by 
theBtatelaoonfllotwItb  the  ConstltutEoe  and  thO' 
Uws  of  the  United  States,  and  theratora  void. 
Hence,  a  statute  whloh  Imposeaa  burdenaomp  and. 
almost  Impoaaltde  condition  on  tbe  sbip-mastar  as  & 
prerequisite  to  hia  landinfr  hta  passeoKers.  with  an 
alteruHtlve  payment  ot  a  small  sum  of  money  for 
«oh  of  them,  la  a  tax  on  the  skip-owner  tor  the 
right  to  land  such  paSMAgeia,  and,  in  alTeot.  on  tbe 
pBBseoirGr  himself,  slnoe  the  ship-master  makes  him ' 
pay  It  In  advance  as  part  ot  his  fare.  Henderaon  v. 
Wlckham,  BS  D.  8.  OS,  a  L.  ed.  G18. 

What  eammeret  tneluda. 

Oommeroe  luoludee  navlRatlon.  It  maana  inter- 
oouTBaaudiuoludtia  all  tbe  tnstrumanta  by  whiob- 
Interoouise  is  carried  on.  It  lucludea.  also,  all  tba- 
enbJootiiotsuablDteroourse,  and  die  tiansponatloa 
of  perBons  aamuoh  as  that  or  property.  (JblcsEO  A- 
N.  W.  a.  Co.  v.  Puller,  M  U.  S.  17  Wall.  B«0, 21  L.  ed. 
710;  Olbhons  v.  Ogdea.  BS  C.  8.  B  Wheat  X89.  SIB.  » 
L.  ed.  88-74;  Crandall  v.  Nevada,  rS  P.  B.  9  WalL  SB,. 
18  L.  ed.  746;  The  "Paasengoc  Casee,"  48  U.  8.  T  How, 
40G,  418, 12  L.  ed.  7SS-7W;  Baltimore  *  O.  R.  Co.  v. 
Maryland,  68  U.  8. 21  Wall.  Ua.2SI.ed.S78. 

Commeroe  ioolndfa  an  intercourse  of  persons,  aa 
weUasthalmportatioDotmerahandlae.  "Tbe  I'aa- 
aen^r  Va/aa."  4S  U.  B.  7  How.  2S3, 12  L.  ed.  102. 

The  immigTstioo  of  torelgnais  to  this  country 
their  tranaportBtlon  ta  and  admiasiOR  at  the  port 
ot  one  State  for  tbe  purpose  of  passing  throuab. 
that  State  to  another  State  for  residence  in  ttie  lat- 
and  the  whole  subject  of  passengers  from  for- 


1891. 


Cut  ot  Bahqob  t 


ttie  tax-pi7en  oi  tlie  State  of  Hslne  from  being 
burdened  by  an  lofluz  of  pauper  element 
broufcbt  here  bj  traDsporlatioa  companies 
eltber  from  foreign  countries  or  from  anj 
olher  of  tbe  Stales  and  preTeot  them  from 
being  public  charge*  aa  paapers;  tbie  being  tbe 
case  and  ibe  object  of  tbe  Htstute,  It  fa  a  ralid 
Blatnte  and  sboold  be  npbeld  aa  sucb. 

Bowman  T.  Chicago  <t  N.   W.  B.  Co.  135  tJ. 

'  6.  4M,  n  L.  ed.  708;  Uniltd  State*  Uoetitt 

Catet,  46  n.  S.  S  How.  SIM,  12  L.  ed.  2&6; 

CoUfv  T.  PoH  Warden*  efPhOa.  08  U.  S.  12 

Bow.  2S9,  18  L.  ed.  906. 

Tbe  Statute  cannot  be  construed  aa  Intending 
to  regulate  commarce,  but  relatea  to  tbe  police 
Internal  goyemment  of  tbe  State,  and  tbiarigbt 
la  reeerved  b;  Statea,  and  tbe  Statute  of  Mune 
under  conahferatloa  la  a  valid  Statute. 

New  Tor*  t.  MUn.  86  U.  8.  11  Pet.  182,  S 


Bmith  v.  Alabama.  124  U.  B.  46S,  81  L.  ed.  SOS; 
Powea  T.  Ptw^iyltania.  127  U.  S.  678,  82  L. 
ed.  258;  SoAvUU,  G.  A  St.  L.  R.  Co.  t.  Ala- 
bama, 128  U.  8.  H,  82  L.  ed.  302;  Eidd  t. 
Pw»on.  128  n.  S.  1,  82  L.  ed.  846;  Qeorgia  R. 
it  Bkg.  Co.  r.  Smith,  128  U.  S.  174,  82  L  ed. 
877;  Minneapolit  di  St.  L.  B.  Co.  v.  BeiAwith, 
120  V.  8.  36.  82  L.  ed.  686. 
lltur*.  WilaOD  *  WoodArd.  for  defend- 

The  proTiilons  of  the  Statute  in  question 
constitute  a  regulation  of  commerce  with  fin-- 
eign  countries  and  among  the  States,  and  a 


tberefore  beyond  Ibe  power  of  any  Btale  to 

MiAiU  Qranty  t.  KimhaU,  102  U.  8.   691,  Sft 
.ed.  888;  (Jlovteit.     " —  "    "    " "- 

nit,  11411.  8.  lee,  S 


mate  Freight  Tax  Cam,  83  U.  S.  IB  Wall. 
'^3,  21  L.  ed.  146;  BUmtenbvrgh  v.  Eenniek, 
138  U.  8.  141.  82  L.  ed.  887;  Bowman  v.  Cl>i- 
tago  AN.  IF.  £  0>.  126  U.  S.  463,  31  L.  ed. 
700. 

IL  mnnotbe  fairly  si^d  that  If  these  statutory 
proTJsioDS  do  relate  to  interslate  commerce,  or 
to  commerce  with  foreign  countriei.  they  do 
not  esBume  to  regulate  such  commerce. 

Qloueeeter  Ferry  Co.  t,  Feniimlivavia,  111 
U.  8.  IBS,  28  L.  ed.  158. 

Regulating  commerce  is  prescrlUng  tbe  rules 
by  which  it  iball  be  governed,  thai  la  prescrib- 
ing tbe  condillona  upon  which  U  shall  bo  con- 
ducted, determining  when  it  shall  be  free  and 
when  subject  to  duties  or  olber  exaciionn. 

If  each  Stata  was  at  liberlv  lo  regulaie  th» 
conduct  of  carriers  while  wltbtn  its  jurfsdlc* 
tioD.  the  confasion  likely  to  follow  could  not 
bat  be  produellve  of  great  incojiTeuience  and 
unnecessary  bardahip. 

HaU  V.  beCvir,  l«S  U.  8,  485,  24  L.  ed.  647. 

Altbougb  Ibe  penalty  Imposed  by  these  pm* 

visions  li  laid  upon  tbe  carriera,  ultim&le|y  it 

must  fall  upon  the  passengers  carried,  and  If, 

under  these  provislona.  burdens  are  laid  upon 

:  tbe  carriers,  the  cost  ot  anstaiuiDg  tbe  buidens 


the  tiraadest  sente.  nie  Interests  of  tbe  nation  re- 
quire one  anUorm  iritem  ol  reffulaUon  at  that 
branch  of  oommsroe.  Stata  Tax  on  Rr.  Grov  Bu- 
oelpla,  8!  H.  B.  IS  WalL  tei,  a  L.  ed.  IN:  State  Freight 
Tax  Oaae.  8B  H.  S.*U  WaU.  W,  n  I^  ed.  14B:  Cooler 
V.  Port  Wardens  Ot  Fhttadelphla,  G8  D.8.  UHow. 
S».  31*,  18  L.  ed.  9es-t004;  Baltimore  *  O.  R.  Co.  *. 
Harj-land,  BB  (J.  &  S  TaU.  VX,  IS  L.  ed.  «U. 

Tt  was  Sidd  m  United  sutea  v.  Hollidar,  70  IT.  B.  3 
Wan.  ilT.  IB  L.  ed.  m.  that  oommeroe  with  f orel^ 
nations  means  commerce  between  oltlieni  of  ibe 
United  States  snd  oltlaens  or  snblects  ot  foraltm 
frov«rDments.  It  means  trade  and  oommerclal  In- 
tercourse between  nations,  and  parta  of  nations  In 
all  Its  branobea.  It  Inoludes  navigation  aa  the  prin- 
cipal meooa  by  wbtoh  f orel|cn  In  teroourae  Is  effected. 
To  regulate  Oils  trade  and  lutercouiw  Is  to  pre- 
eoribe  the  rules  by  whiah  It  shaU  be  conducted. 
"Tbe  inind."  says  tbe  great  chief  Juttlce.  "can 
scarcely  ooneelTe  a  Bystem  for  rernlatlDg'  com- 
merce between  natloua  wblch  shall  exclude  all 
laws  concerning  narlfratlon.  wbloh  aball  be  rilent 
on  the  admlMlon  ot  tbe  veaiela  ot  one  nation  Into 
the  porta  of  another; "  and  he  might  bare  added, 
witb  cquall  force,  which  preaorlbss  no  terms  tor 
theadmloslon  of  their  cargo  or  their  paaaenger*. 
Qlbbons  V.  Ogden.  28  U,  8.  B  Wheat.  IBO,  a  L.  od.  88; 
Henderson  T.  Wiokham,  U  U.  B.  9U,  271,  S  L.  ed. 
H8,'HS. 


ne  oommeroe  with  foreign  nattons  and  between 
tbe  Btatea,  whlol)  oonslata  In  the  transportation  of 
peisona  and  prupeiiy  becweeo  them,  is  a  subject  ol 
national  character  and  requires  uoiformlty  oF  reg- 
nJatloa.  Oongmss  alone  oan  deal  with  such  trans- 
portation, and  (la  nonaction  la  a  declaration  that  It 
Bbal]  remain  free  from  burdens  Impcwid  by  state 
lefrlslatlon.  Receiving'  and  landing  pnssongen  and 
f  relgkt  ta  loddent  to  thetr  transportation.  All  re- 
18L.  R.A. 


stralnia  by  eiwitlons  In  the  form  of  taxes  upon 


completion  aie  Invaijona  of  the  exclusive  power  of 
Conareas.  Gloucester  Feny  Co.  v.  Feonsylvanla, 
U<U.  B.l!«.»L.ed.1ia 

A  law  or  a  rule  emanating  from  any  lawful  au- 
thorlCy  wblob  prescribes  terms  or  conditions  on 
which  alone  the  vessel  oan  disoharge  Its  peasengers 
Is  a  regnlatloD  of  oonuneree:  and,  In  oeieof  vaeels 
and  passengera  coming  &om  toretcn  porta.  Is  a 
regulation  of  commeroe  wKh  foreign  nations. 
_.   .    ---i,iB  u.  B.V».«Uti  L.  ed. 


requMM  to  bla  landing  bla  paasengeis,  wHh  an 
alternative  payment  ot  a  small  sum  ot  Doner  for 
each,  la  a  regulation  of  oommeroe,  and  void.  iMd. 
Tbe  only  state  tnterferenoe  witb  tbe  landing  and 
reoelvlnji  ot  paamngers  and  frolgbt  which  Is  pur- 
mlsnlble  is  oonflded  to  such  measures  as  will  prevent 
oonfuslon  among  thevessels  and  ooUislon  between 
them.  Insure  their   safety  and  convcnlenoe.  and 


II  a  law  paaaed  l>y  a  State  comes  in  oonfllct  with 
a  law  paaaed  by  Congress  In  punuance  of  the  Con- 
stitution, they  affect  the  subject  and  each  other 
like  equal  opposing  powers.  The  nullity  of  any 
Act  inoonststent  with  tbe  Constitution  to  produced 
by  tbe  declaration  that  the  Constitution  is  supreme. 
Where  tbe  federal  govemmentbas  acted.  Its  Act  la 
supreme:  and  thelawsof  theState.thoughenacteil 
In  the  ezerclse  of  powers  not  controTerted.  must 
yield  to  Ik  Olbbone  r.  Ogden,  JS  U.  a.  B  Wheat  £10, 
BL.ed.?a. 

Bee  notes  to  Stale  r.  Indiana  *  O.  Oil  O.  h  MIn. 
Co.  and.)  fl  L.  B.  A.  Sn:  Foople  r.  Budd  (N.  Y,)  B  U 
R.A.SSfi. 
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cost  of  coirylDK  the  burden  Jipposed   by  these 
prorlaloDB  la  like  the  tax  under  consfaeratloii 

n#  Ptmenger  Oattt,  48  TJ.  8.  7  How.  888, 13 
L.  ed.  708.  See  CranOaU  t,  Nnada,  78  tT.  8. 
fl  Wall.  8B,  18  L.  ed.  IV,. 

Nor  can  IheBc  provtsiona  be  auatalned  aa  ft 
legiiimale  eiercise  of  ihe  police  powei  of  tbe 
8ib[«,  because,  under  tbe  authorities  hereinbe- 
fore referred  to,  It  la  a  plain  regulation  of 
Inieroiate  commerce,  or  of  commerce  vitb  for- 
«l£D  nattoDB. 

Whenever  Ihe  statate  of  a  State  Invadea  the 
domain  of  legislation  whlcii  belongs  eiclualve- 
ly  lo  tbe  Congress  of  tbe  Cnltetf  States  It  Is 
Told,  no  matter  under  what  class  of  powen  It 
•tsarj  fall,  or  bow  cloeelj  allied  It  mar  bs  U 
powers  conceded  to  belong  to  the  Btaiea. 

Henderton  v.  New  York,  83  U.  8.  3S9,  33  L. 
ed.  548:  SannOxil  <£  St.  J.  R.  Oa.  r.  Suten,  90 
tJ.  S.  466,  ai  L.  ed.  BaT;  Bowman  v.  Chieam 
A  X.  W.  B.  Co.  128  U.  8.  4«5.  »1  L.  ed.  700; 
Ohy  Lung  y.  Fi-Mman,  92  TJ.  B.  270,  38  L.  ed. 
WO;  eobont  T.  Ogdtn,  29  U.  B.  9  WbeaL  1,  S 
Led.  08. 

Ubberi  -^-i  delivered  the  opinion  of  the 

The  defendants  were  the  owners  of  tbe  steam- 
er CaroUne  Miller,  In  December,  1887,  and 
January,  1888.  wblch  tbej  used  as  common 
carriers  for  passengera  aud  mercbandlae  be- 
tween the  City  of  New  York,  In  the  Slate  of 
New  York,  and  Bangor,  In  this  State;  and  t^ 
«ald  sleamer  brought  from  New  York  Into 
Bangor,  on  the  8th  of  December,  1887,  66 
Italiana,  wbo  came  into  this  State  to  work  aa 
laborers  on  the  Canadian  Paddc  Railroad.  But 
for  some  reaaon  they  ceased  to  work  on  said 
Toad.  and  ou  ibe  140)  of  December,  1887,  le- 
tumed  to  the  City  of  Bangor,  and  It  la  alleged 
by  the  plaintiff  were  destitute,  aad  In  need  of 
relief;  and  the  orerteert  of  the  poor  of  said 
City,  on  appllcatioii  ttaerelor,  loolc  charge  of 
them,  and  Inmiihed  them  with  relief  m  pau- 

ers.  And  on  the  ItHh  day  of  said  Decern  ber.  it 
claimed  fay  tbe  plaintiff  that  the  City  through 
it*  officers  tendered  to  tbe  defendants  at  their 
wharf,  and  at  their  steamer  In  Baogor,  tbe  al- 
leged paupers,  and  requested  that  the  defend- 
anta  should  receive  tbem  and  cany  them  back 
to  New  York.  Tbis  tbe  defendants  declined 
to  do,  andtherenpon  tbe  City  paid  their  passage 
ou  board  said  Steamer  from  Bangor  to  Nevr 
York. 

This  action  la  hrooght  to  recover  for  tbe  nec- 
easary  supplies  furnished  laid  alleged  pau- 
pcTB  after  they  were  tendered  lo  the  defeod- 
ants,  and  to  recover  the  money  paid  for  their 
fare  for  tranaportallon  to  New  York.  The 
plaintiff  claims  to  recover  by  virtue  of  section 
BO  of  Cbapter  24  of  tbe  Revised  Statutes  of  this 
State,  whieh  reads  aa  follows:  "Any  common 
carrier  who  brings  into  the  State  a  person  not 
having  a  settlement  therein  sbill  remove  him 
beyond  tbe  State  If  he  falls  into  distress  wltbln 
a  yedr;  provided,  that  such  person  is  delivered 
on  board  a  boat  or  at  a  station  of  such  carrier 
by  the  overseers  or  mnnlcipal  officers  request- 
ing such  remoral;  and,  la  default  thereof,  such 
18L.B.A. 


carrier  t>  liable  in  assumpsit  for  the  expense  ot 
such  person's  support  after  such  defanlt." 

The  defendant's  claim  thallhii  Statute  Isnn- 
constliuUonal  and  void,  and  fumlsbes  Che 
plaintiff  no  ground  for  the  maintenance  of  tbis 
action;  and  this  is  tbe  question  for  onrdeler- 
minailon. 

Congress  baa  power  "to  regulate  commerce 
with  foreign  nations  and  amons  the  several  . 
States  and  with  the  Indian  tribes/*  Const.  U. 
8.  art.  1,  g  8,  cl.  B.  That  the  carrying  of  per- 
sona from  a  foreign  country  into  the  United 
Staleaor  from  Stateto  State,  is  commerce  with- 
in tbe  meaning  of  thta  clause  of  the  Constitu- 
tion la  too  wdA  settled  to  Justify  the  dtatioo 
of  authorities.  Tbe  bringing  of  persona  by 
common  carriers,  then,  from  another  Stale  Into 
thia  State  la  comnnrce  between  the  Stales.  Ii 
the  etate  aiatute  wblcb  we  have  quoted  a  regu- 
lation of  commeroeT  We  think  It  la.  InBanni' 
bat  A  ».  J.  R.  Co.  r.  ^iMsn,  1U  U.  8.  46S,  34 
L.  ed.  037,  t^  court  saya:  "Transportation 
is  eseeotial  to  commerce,  or  rather  it  is  com- 
merce itself;  and  every  obstacle  lb  It,  or  bar- 
den  laid  upon  it,  by  legislative  authorltv  Is  a 
regulation.''  It  la  imposingsn  additional  duty 
upon  the  carrier.  It  makes  the  commerce 
more  burdensome  lo  the  carrier;  for,  «fter  a 
person  is  landed  in  this  Stale,  it  itnpoeea  upon 
the  carrier  the  responsibility  for  his  pecuniary 
condition  for  a  year. 

But  it  la  claimed  Ibiit  this  is  tbe  exercise  of 
tbe  police  power  of  the  Slate.  That  the  State, 
In  Ihe  ezerdse  of  Its  police  power,  may  indi- 
rectly to  some  eitent  affect  commerce  between 
foreign  countries  and  the  Cnlled  States  or  be- 
tween Slates,  may  be  conceded.  Just  what  the 
police  power  of  tbe  State  enbracea,  and  how 
far  it  extends,  does  not  appear  to  have  been 
dellnilelydelermined.  It  may  exercise  it  to  re- 
qnire  quarantine  or  inapecilcn  before  landing, 
of  persons  brought  from  alHroad.  It  may  ex- 
erdse  it  to  prsveot  tbe  landing  of  passengers 
Infected  with  conlagionadlaeaaB,  It  nayezer* 
else  it  over  tbe  lutding  of  convicted  felons 
from  abroad.  It  may  exerdse  it  over  penons 
who  have  been  subject  to  contagloua  disease, 
so  as  to  be  liable  lo  be  infected  by  it,  and  com- 
municaie  it  to  otbeia,  and  thereby  endanger 
Ihe  health  of  the  communis.  But  It  cannot 
eiercise  It  to  prevent  commeree,  nor  can  it  ex- 
ercise it  over  the  carryiaK  and  laadlDg  tA  per- 
sons who  are  not  at  the  ttme  they  ale  Drought 
into  tbe  Stale  in  a  condltiixi  to  be  dangeroua 
to  tbe  pnbUc.  BannOai  *  BL  J.  a.Oo.  y. 
Svten,  itipra;  Eendenan  t.  JRw  T«rk,  98  U, 
8.  3S9,  88  L.  ed.  S48;  0»y  £ufw  v.  fVwnuin, 
03  n.  S.  STB,  28  L.  ed.  CM.  It  cannot  exercise 
it  over  persons  who  are  free  bom  contagion, 
who  have  not  been  subject  lo  any  danger  of 
coniwioua  disease,  on  the  ground  that  they 
may  become  dangeroue  in  that  respect  wltbin 
a  year  or  any  other  fixed  period  <u  time  after 
landing.  It  has  been  said  that  it  may  exercise 
it  to  prevent  the  bringlnglato  the  State  of  pau- 
pers,— persons  who  have  no  meww  of  auppoit, 
who  are  destitute,  and  dependent  upon  publto 
charitv.  But  it  cannot  exercise  it  over  a  per- 
son who  is  not  a  pauper  when  landed,  on  the 
ground  that  be  may  become  a  pauper  wltbln 
some  Qied  period  of  time.  While  we  do  not 
undarlake  to  determine  just  wliere  tbe  poUc* 
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power  of  the  Suta  In  regard  to  tbeae  mattan 
termlnatefl.  It  la  Mfe  to  wy  that  It  does  notetn- 
brace  the  aabjecta  that  weliave  lait  wAntei  out. 
Tbb  Statnte  U  broad  and  Eeoeral  in  Ita  tenns. 
It  embracee  aU  penooa  brought  Into  the  Blate, 
haviUK  DO  settlement  in  the  Slate;  and  ai  It  la 
toaaaia  the  Pauper  Statute,  the  term  "settle- 
ment"  must  be  held  to  mean  a  pauper  settle- 
ment, without  regard  to  the  fact  whether  the 
penon  Is  poor  at  the  time  when  he  is  biongbt 
into  the  Stale  or  wealthy.  He  maj  be  worth 
thousands  and  hundreds  of  thousands  of  dol- 
lars when  he  is  landed  in  tbe  St»te,  and,  frotn 
the  rarloua  Tlcissitudea  that  meu  are  subject  to, 
wttbin  a  year  from  that  time  may  not  have  a 
dollar,  may  be  destitute,  and  In  need  of  sup- 
port as  a  pauper.  He  may,  when  brought  iato 
the  Btate,  be  a  dtizen  of  the  State,  having  no 
settlement  in  it;  and  still,  under  the  terms  of 
tbe  Statute,  If  he  becomes  a  pauper  within  a 
year,  it  is  the  duty  of  the  curler  who  brings 
Dim  ban  to  take  bim  and  'Mtrry  htm  out  of  tbe 
Scale.  By  what  authority  may  it  be  done!  A 
citizen  of  the  Btate  baa  the  legal  right  to  come 
into  It,  either  with  the  aid  ota  common  carrier 
or  without  such  aid.  E-reiy  citizen  of  the 
tJuited  Slates  baa  the  right  to  enter  every  other 
State  tor  temporary  purposes  or  to  berome  a 
dUzen  of  such  State.  Buppoae  the  carrier  who 
brings  him  in  uudertakes  to  seize  him  and 
<mj  him  oat  of  tbe  State  because  he  baa  loat 


hia  property  within  «  year,  and  become  needy. 
Would  not  the  courts  Interfere  at  once  on  ap> 
plication  therefor,  and  dlscbarge  him  from 
■uchunlawfulrestraint?  We  think  it  is  clearly 
so.  Then,  again,  what  right  would  the  carrier 
have,  it  be  is  a  pauper,  and  the  police  power 
of  the  Btate  extends  to  the  extent  to  prevent 
the  landinsr  of  paupers  within  it  to  carry  bim 
out  of  this  State,  and  land  him  In  anotherSlateT 
But  it  la  annecessaiy  to  discuss  the  effect  of 
this  Statute  fortber.  Its  provisions  are  too  broad 
and  sweeping  ic  be  conudered  wllbio  the  pow- 
ra.oF  the  Blate.    It  is  the  exercise  of  a  power 

KDted  solely  to  tbe  United  States,  which  the 
te  cannot  eterclse.  It  la  so  general  that,  a> 
we  have  said.  It  applies  to  all  persons  brought 
into  the  Blate  I)y  a  carrier,  without  regard  to 
wealth  or  poverty  when  Intingbtin;  but  un- 
dertakes to  impose  npon  the  carrier  the  burden 
of  removing  or  supporting  him  If  ha  sliaU 
within  the  time  named  bec^ne  destitute. 

It  la  said  by  counsel  that  It  ia  aimed  against 
pauperism,  and  may  be  sustained  as  valid  aa  to 
persons  who  are  paupers  when  brought  Into 
tbe  Btate.  Its  terms  are  geaeraL  It  cannotbe 
divided,  and  held  to  be  valid  aa  to  one  class  of 
persons  and  Invalid  as  to  others. 

Judgment  for  d^endanU. 

Peters,   GK.    J.,  and  V_ 
Foatari  and  WUteJioaas,  J 
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absenoeappUed  totlieeaae;  aod.  tt  hlioUentwu 
also  atiseot  on  aoooontof  a  pabltoannounoement 
made  br  tbe  Judge  In  open  oonit  ube  twtng  then 
present  and  hearing  tt)  that  no  case  would  be 
taken  up  Id  wblob  tbe  absent  counsel  wu  oon- 
eerned.  Iba  Judgment  agslnat  suoh  defendant 
ought  to  be  sec  aside  upon  appHoatlaa  made  at 
'   ~  ~  I  an  affldavit  of  a 


UDlrB.iaiL) 

ERROR  to  tbe  Superior  Court  for  Mont- 
gomery Cknmtv  to  review  a  decision  re- 
fusing to  set  aside  a  Judgment  rendered 
against  defendant  Esralson  during  tbe  absence 
from  court  of  her  attorney.  Bevened. 
The  caae  sufficiently  appears  In  Ibe  opintnn. 
JfMsrs:  Martin  *  Smith  and  H.  W. 
Oarswell  for  plalndS  in  error. 


It  is  not  the  fault  of  plaintiff  or  his  eoonael 
that  the  name  ot  connsel  for  Baralioa  was  not 
marked  on  tbe  docket,  and  thev  are  not  r^- 
sponsible  for  its  not  belag  marked,  nor  for  the 
counael's  relying  upon  tbe  Judge  upon  a  private 
application  to  have  his  name  marked,  and  it 
was  tbe  du^  ot  defendant  Haralson  and  her 
oouDsel  to  nte  their  defense  at  the  flrat  term 
Instead  of  allowing  the  caae  to  be  marked  in 
default,  and  hence  the  moiloD  to  aet  aside 
should  be  denied. 

Storeg  V.  Weaeer,  06  Oa.  BOO;  XarrU  v.  Moi^ 
rii.  76  Ga.  783;  Graham  v.  amith.  80  Ga.  876. 

Motion  for  a  new  trial  is  the  remedy,  and 
not  a  motion  to  set  adde  tbe  Indgmeut. 

Oa.  Code,  8090. 

McArthur  could  have  sued  Haralson  slone 
for  tbe  trespass,  and  having  sued  several  Joint 
trespnaseia  could  have  dismissed  as  to  all  but 
Haralson,  and  proceeded  against  bcr  alone;  and 
the  fact  that  verdict  and  Judgment  were  ren- 
derea  improperly  against  other  ctHlefendants, 
who  are  not  complaining,  furnishes  no  cause  of 
complaint  for  Haralson  who  was  duly  served, 
and  against  whom  tbe  verdict  and  Judgment 
were  properly  rendered. 

BrwAt  V.  Aihdum,  »  Oa.  803. 


J.,  delivered  tbe  opinion  of  tbe 

1.  At  the  time  tbe  Judgment  was  rendered 
in  this  caae  in  the  court  below,  Mr.  Stanley, 
Ibe  attorney  of  Hrs,  Haralson,  one  of  the  d^ 
fend&nts,  was  atnent  from  tbe  court  under  % 


HASflACHDaBTTS  SUPBXU  Judioui.  Coubt. 


3mm, 


leave  graoted  od  icconot  of  afchne«8.  Thta 
pTOTidenlialcauw  would  bsve  been  a  suffldeot 
excuse  for  his  absence  without  kut  leave  from 
the  court.  It  nas  knawu  to  plalntifTa  coun- 
sel tbat  be  bad  been  employed  In  tblacBBe,  al- 
iLoiigh  bU  Dame  was  noCmarked  on  the  docket. 
Mrs.  Haralson  beard  tbe  Judge  announce  la 
open  court  that  no  case  In  wbtcli  Uti,  Stanley 
was  coQCcraed  aa  counsel  would  be  taken 
up.  For  Ibis  reason  sbe  was  not  present  when 
the  case  was  called,  and,  doubtless  for  tbe 
same  reason,  made  no  arrangement  to  be  rep- 
resented bj  other  counsel.  Sbe  ascertained 
during  tbe  term  tbat  a  judgment  bad  been 
rendered  arainst  her,  and  immediately  before 
tbe  explrauon  of  tbe  term  moved  to  set  the 
same  aside,  which  tbe  court  declined  to  do. 
This  dectsion.  In  our  opinion,  was  erroneous. 
Although  Ht.  Stanley  had  neither  filed  a  plea 
for  defendant  nor  caused  his  name  to  be 
marked  on  the  docket,  his  client  should  not,  is 
oul  opinion,  suffer  on  account  of  bis  failure  to 
do  these  things,  because  at  tbe  time  the  case 
was  called  aod  disposed  of  he  was  at  borne 
sick,  and  unable  lo  attend  to  any  business.  If 
bis  leave  of  atMence  had  b^en  obtained  for  any 
other  cause,  be  could  at  least  have  done  what 
was  necessary  to  inform  tbe  court  wbat  cases 
were  to  be  affected  t^  the  leave  granted. 
This  he  could  have  accomplished  by  turniah- 
ing  the  court  with  a  list  of  his  cases,  or  by  see- 
ing to  it  that  his  name  was  marked  on  the 
docket  in  all  of  them.  Where  an  attorney  la 
well,  and  gets  a  leave  of  absence  from  tbe 
court  for  his  own  convenience,  It  would  be 
negligence  to  allow  a  case  he  was  employed  to 
defend  to  stand  on  tbe  docket  till  called  for  a 
final  disposition,  without  having  previously 
done  anything  whatever  to  inform  the  court 
the  csae  was  to  be  contested,  and  that  he  rep- 
resented the  defendant.  There  seems  to  be  no 
good  reasoQ,  other  than  sickness  or  some  other 
providential  cause,  why  an  attorney  could  not 
do  this  much,  In  person  orotherwiae,  tiefore 
tbe  case  was  reached  In  Its  order  for  a  bearing; 
and,  uuleaa  prevented  by  such  cause,  be  would 
have  until  then  to  prolect  bis  cases  under  his 
leave  of  absence;  but  where  be  is  sick  bis  op- 
portunity to  do  BO  does  not  extend  up  to  that 
time,  and  for  Ibia  reason  we  think  the  rule 
above  indicated  should  be  modified  In  a  case 
like  this,  where  providential  interference  cuts 
an  attorney  off  from  the  full  exercise  of  bli 
rights  and  privileges. 

In  the  case  of  BmtUy  v.  Fineh  (Oa.)  18  S. 
E.  Bep.  165,  the  record  shows  that  tbe  judge 
stated  to  Ur.  Humphreys,  connsel  for  defend- 
ant, who  was  present  in  the  court,  be  would 
not  try  that  day  any  case  In  which  he  was  em- 
ployed, yet  neverthelesB,  on  the  same  day  did 
render  Judgment  against  his  client  in  a  case 
wherein    Mr,    Humphreys'   name    was   not 


marked  on  tbe  docket,  the  Jndge  not  knowing 
tbat  he  was  employed  therein.  The  ootirt  be> 
low  afterwards  set  that  Judgment  aside,  and 
was,  we  think,  properly  reversed  by  this  court- 
tor  so  doing.  The  suit  was  upon  an  uncondi- 
tional written  contract,  and  was  in  defatdt,  no 
Elea  having  been  filed,  and  no  counsel's  name 
aving  been  marked  for  defendant  on  the 
docket.  Mr.  Humphreys'  client  relied  upoa 
the  clerk  to  enter  his  name,  and,  this  being  at 
bis  own  risk,  be  oould  take  nothing  by  th» 
clerk's  failure  to  comply  with  his  inquest. 
Again  Mr.  Humphreys  was  present  in  court 
when  tbe  Judge  made  tbe  announcement  as  to- 
hls  cases,  and  there  Is  no  reason  why  be  couM 
not  have  then  had  his  name  marked  in  Ihe- 
cases  be  defended,  or  at  least  have  informed 
the  judge  what  his  cases  were.  Nothing  of 
the  sort  was  done,  and  nuder  these  facts  we- 
thought  no  sufficient  reason  appeared  for  set- 
ting Uie  Judgment  aside.  In  the  BeaOg  Cam, 
the  motion  to  set  a^de  tbe  Judgment  was  not 
made  at  ttie  term  at  which  It  was  rendered,  m 
was  done  In  tbe  case  at  bar;  nor  does  the  renxd 
In  the  fcmner  allege  that  defendant  or  biscoansd 
were  Ignorant  till  afterthe  term  closed,  of  tb» 
rendillon  of  the  Judgment,  or  state  any  reaaon 
whatever  why  the  motion  to  set  aside  was  not 
made  during  the  term.  These  two  cases  differ 
in  many  reepeclB,  hut  the  controlling  diatino- 
tioo  between  them  is  thai  in  one  tlie  defend- 
ant's counsel  was  prevented  by  providential 
Interference  from  giving  all  needed  attention 
to  his  client's  interests,  and  in  the  other  he  was- 
not,  but  bad  ample  and  sufficient  opportunity 
to  do  so,  and  by  availing  himself  tha:«of  could 
have  prevented  the  renmtion  of  tbe  JudgmJent. 

3.  This  was  an  action  against  several  defend- 
ants, including  the  plaincEff  in  error,  some  of 
whom  were  not  served  at  all,  and  never  had 
their  day  tn  court.  Theverdict  and  judgment 
being  a  Joint  one  in  favor  of  the  pLalntUT 
agaiost  all  the  defendsnU,  ought  not  to  stand. 
Those  who  were  not  served,  of  cooiee,  are  not 
bound  by  it;  and  this  fact  would  effectnally 
prevent  the  plaintiff  in  error,  in  case  she  satis- 
fled  the  Juogmeot,  from  having  bet  right  to 
contribution  from  aU  her  co-defendants.  la 
the  event  she  should  demand  such  contribu- 
tion, they  would  only  have  to  reply  they  were 
not  bound  by  the  Judgment  at  all,  and  Aat  it 
established  no  right  against  them  In  favor  of 
anyone.  If  the  plaintiff  had  obtained  Judg<- 
ment  against  those  defendants  only  who  wer» 
served,lt  may  have  been  valid  M  to  them;  but 
inasmuch  as  the  Judgment  Is  against  all  th» 
defendants.  Including  those  not  served,  we  ar« 
clear  it  should  be  set  aside  for  the  reaaoa 
atwve  stated. 

Judgment  renermd. 

Lumpkin.  J.,  not  presiding. 


MASBACHUSETTS  BCPREMB  JUDICIAL  COmiT. 


John  J.  WILLIAMSON 
Wanen  8.  HILL, 


The  Brat  ft*""Tft1  payment  la  optional 
wttb  til*  obllf^or  on  a  oontnwt  to  rurchaae 
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oertain  pateoCa  and  Inventions  wblob  does  not 
mention  a  cash  parment  made  when  tbe  oontraot 
took  effect,  but  which  caUa  (or  Bnniwl  pofmeDl* 
for  fourteen  fean.  amountliiK  to  SaU.GOD  or.  In 
lieu  thereof,  tbe  sunt  of  IKXl.OOD  at  anr  time  wtthln 
two  7ssia,  and  provides  ibat  on  failure  to  mak* 
anr  pofinent  wbeo  due  wtthln  alxtr  dan  afttv 


WiLLEUnOIT  T.  HlLU 


«S1 


damittd  a*  "Ml*  ibaD  1>e  nun  BDd  void  and  of  DO 
•ffMt"  and  Um  iwtoati  lersrt  dlnbaixed  of  anr 
obUfatloM  DDder  the  contraot,  frtth  a  further 
ptoviiloa  slTlDs  tbe  obllKor  tbe  rl^t  to  ■    ' 


Xi  the  Superior  Conn  for  Suffolk  Comil 
ovemiliDgft  demurrer  to  the  declaration  aii 
KdmittlDK  certain  evidence  aa  well  u  to  li. 
■tnictions  and  refoealB  to  ioitruct  made  In  an 
action  brought  to  recover  money  alleged  to  be 
due  under  a  contract  for  Ihe  purcbate  of  cer- 
tain patent  rights  which  resulted  In  a  verdict  in 
plaintUTs  favor.     Sutlairud. 


Mr.  TboMKB  WUltem  Cbtrk*  (or  vMa- 

Kuowltoa,  J.,  delivered  theoidnlon  of  Ihe 

The  plalntifl  was  tha  owner  of  oertaln  ]e^ 
tet^-pntent,  and  of  an  inveotloa  on  which  lei- 
ters-patenthad  been  applied  for,  all  formetbods 
or  processes  of  roanufacturlDE  elecIHcal  con- 
ducting wlrea.  On  April  26, 1887,  he  made  a 
contract  In  writing  with  the  defendant  to  sell 
these  lettera-petent  and  inveotfoDS,  and  stipu- 
lated also  to  sell  and  convey  any  other  letters- 
patent  which  he  eihould  obtain  or  Inventions 
'  wblcb  be  afaould  make  for  wires  of  similar 
compounds  during  the  term  menttoned  In  the 
contract  The  contract  iM^x«eds  In  the  follow- 
ing language:  *'Tbe  condlthmi  of  sale,  and 
the  payments  to  be  made,  and  the  times  and 
mode  of  so  making  them  are  bereiiiafter  ex- 
pressly stipulated,  aa  follows; — 

■'Said  Warren  8.  Hill,  or  hia  sselgas,  shall 
pay  to  said  Williamson,  hia  heirs  or  asaigna, 
the  sum  of  twenty-flve  hundred  dollars  Id 
one  year  from  tbe  first  day  of  May,  A.  D. 
J8N7.'' 

[Then  follows  a  atatementofsums  tobepald 
annually  on  tbe  first  day  of  May  for  fourteen 
years  from  May  1,  1887,  amonntlng  In  all,  iu- 
Cli>dlng  tbe  $2,tm,  Ui  |2SO,000.] 

It  biing  understood  and  provided  that  In 
case  any  of  the  aforesaid  paymenta  being  due, 
and  baviDK  been  demanded,  and  such  payment 
be  not  made  or  tendered  witbin  the  sixty  days 
next  succeeding  such  demand  (except  aa  la 
hereinbefore  provided),  then  and  in  that 


determined,  and  tbe  palentaaball  revert  to  aald 
Williamson  or  to  bis  assigns,  discharged  of  any 
obligations  of  whatever  nature  dua  to  Ibis  con- 
tract, and  of  any  rights  to  manufacture  Ihcre- 
UDder."  Tbe  nest  clause  relates  to  the  places 
where  the  paymeuts  are  to  be  made.  Tbe 
next  stipulates  that  tbe  defendant  or  his  assigns 
may  at  any  time  within  two  years  from  the  1st 
day  of  May,  1887,  make  payment  or  tender  of 
payment  of  |100,DOO  in  cash  to  the  plainiiff, 
anil  that  the  plaintlfl  shall  receive  the  same 
and  Ihe  title  to  all  eucn  payments  "sball  pass 
absolutely  to  said  Hillorblsassignsdiscbarged 
of  all  future  payments." 

The  laat  ^rovtaion  la  a*  follows:  "  Said 
Warren  B.  Bill  may  assign  this  agreement, 
IS  L.R  A. 


subject  to  all  the  coadiUonsof  payment,  to  anv 
person  or  corpofation;  and  in  case  of  the  pay- 
mmt  by  such  assigns  («  their  assigns,  or  tiidr 
successors  in  intetcM,  at  or  before  the  conclih 
sion  of  any  calendar  year,  or  slnll  make  tha 
special  single  payment  on  or  before  May  1, 
1889,  aa  above  stipulated,  tbe  sale  hereby  pro- 
vided for  shall  inure  to  the  benedt  ol  aucb  as- 
signs or  peiBona  having  his  or  their  dtle.  But 
in  case  such  payments  be  not  made  this  agree- 
ment  ceasee  and  determines  as  herelnbeforo 
provided." 

The  suit  is  brought  to  recover  the  flrst  pay- 
'  mentioned  in  the  contract,  which  waa 


duly  demanded  soon  after  May  1, 1 

"""  """  "  ippeared  by  the  evideno_ 

live  hundred  and  fifty  dollars  waa 


Uie  time  it  appeared  by  the  evidence  Uiat  the 


paid  to  the  plaintiff  at  or  about  ttie  time  of  tbs 
execution  of  the  contract,  by  one  Edwin  8. 
Thayer,  and  at  the  same  time,  or  sbortly  after, 
the  plaintiff  paid  two  hundred  and  fifty  dollars 
of  this  sum  to  (he  defendant  Hill,  in  pursuance 
of  a  verbal  sgreement  had  by  the  plaintiff  and 
defendant  befot«  the  time  of  the  execution  of 
tlw  contract;  and  that  in  all  the  negotiationa 
between  tbe  ptaintlff  and  defendant  coDcem- 
Ing  tlw  making  of  tbe  contract,  tbe  plalntiir 
inasted  on  a  payment  being  made  to  him  at 
tbe  time  of  tbe  execution  of  the  contract,  and 
tbe  payment  was  made  at  such  lime  in  pursu- 
ance of  this  agreement  which  was  not  con- 
tained in  the  contract;  and  bv  such  agreement 
It  was  understood  that  twelve  hundred  and  fifty 
dollan  should  be  paid  to  tbe  plaintiff  at  tbe 
time  of  Uie  delivery  of  the  contract,  and  that 
two  bundnd  and  fifty  doHara  of  that  money 
Bbould  bejMid  back  by  the  plaintiff  to  the  de- 
fendant Hul."  It  also  appeared  that  at  tbe 
time  the  contract  was  made  the  wire  bad  not 
been  manufactured  for  tbe  market,  nor  put  to 
any  use  except  for  the  purpose  of  tesung  Its 
mechanical  and  electrical  qnalitlea.  and  uere 
waa  uncontradicted  erldeoce  that  tbe  plainUff 
bad  been,  for  some  vears  before  the  execution 
of  the  contract,  trying  to  get  someone  to  un- 
dertake the  manufacture  of  tbe  wire,  and  that 
on  one  occasion  previously  be  had  bad  a  con- 
tract with  the  defendant,  concerning  tbe  pur- 
cbaae  oftbe  patents,  which  bad  run  out. 
The  question  before  the  court  la,  Wlwt  it 
le  true  coiHlructlon  of  the  contract  In  regard 
I  the  paymenta  mentioned  in  it  Was  It  sn 
absolute  sale,  and  did  the  defendant  become 
'  und  absolutely  to  pav  the  aum  of  faSO.OOO, 
was  It  H  contract  which  merely  secured  blm 
rights  in  the  patents  on  his  making  payments 
from  time  to  time  so  long  as  he  oontinned  to 
pay  In  accordance  with  the  contract.  The  de- 
fendant contends  that  tbe  purpose  of  the  con- 
tract waa  to  enable  tbe  defendant  to  experi- 
ment with  the  patents  and  to  endeavor  to  ob- 
tain a  purchaser  of  thetn,  snd  that  the  pay- 
ment of  11,200  by  Thayer,  who  testified  that 

' as  inlerealed  in  tbe  purchase  of  tbe  pat- 

cuie,  was  lo  secure  to  tbe  defendant  rights  in 
them  for  one  year,  and  that  at  Ibe  end  of  tbe 
year  he  had  hla  opilon  either  to  pay  (3,500 
■"'  n  sixiy  daya  after  a  demand  by  the  plain- 
ind  thereby  secure  control  of  tbe  patents 
for  another  year,  or  to  decline  to  pay,  and  so 
make  the  contract  "void  and  of  no  effect." 

There  can  be  no  doubt  that  bis  failure  to 
make  the  pa^inent  demanded  terminated  all 


UueAOEUBBTTa  BuFBKm  JODlOtAL  COUBT. 


Oof., 


hU  light!  in  Uw  pfttanta  and  bl*  UafaUltr  for 
f  utim  p»ymeaU.  If  iucbafftUiiratiBdocrarMd 
■ereral  yeua  IsUr,  after  lODie  of  the  pajmenta 
had  beea  roade,  it  would  have  reoaered  the 
contract  of  no  effect  from  the  date — that  U  to 
say,  ao  tar  a*  tbecontracthad  been  completely 
executed  in  the  making  of  payment*  it  woula 
remain  in  effect,  but  lo  fai  aa  it  remained  en- 
tirely execah»y  It  would  bo  terminated  and 
none  of  the  paymenta  [wMded  for  in  the  fu- 
ture could  be  ccllecled.  The  only  question  of 
difficulty  relatea  to  the  payment  nhicb  bad 
become  due,  either  abiolntely  or  conditionally, 
but  remained  unpaid.  Am  to  that,  la  the  oon- 
tract  in  force  so  that  it  can  be  InToked  for  the 
collection  of  itT  Thaidependi  on  whethertfae 
payment  bad  become  absolutely  due  and  pay- 
able before  the  contract  became  yold. 

It  is  worth  white  to  Inoulre  whether  the  par- 
tlea  intended  Ibis  proridon  for  the  benefit  of 
the  defendant  aa  well  aa  tbe  pUlndfl.  Was 
the  defendant  entitled  to  be  me  from  all  fn- 


D  the  defendanri 
faUure  to  pay  within  iUtydaya  after  a  demand 
the  contract  shall  become  of  no  effect  for  the 
future;  and,  conslderluKthe  nature  of  tbe  con- 
tract, we  cannot  doubt  ihatthepartlea  Intended 
to  allow  the  defendant  lo  KTmil  blmaelf  of  this 

Erovlaion  at  the  end  of  any  year  to  relieve 
imself  from  future  llabfUty.  This  the  plain- 
tiff's (xmnsel  concedea  in  arpiment;  but  be 
aaTS  that  the  defendant  could  not  rellere  hlm- 
■ett  fmm  liability  for  tbe  payment  which  had 
been  demanded,  and  which  be  contends  bad 
become  absolutely  payable  on  tbe  first  day  of 
May.  But  tbe  contract  becumea  void  only 
after  the  expiration  trf  sixty  days  from  the 
plalntlfTs  demand  for  tbe  payment;  and  if  the 
plainliS'a  conBtrudlon  were  conect,  following 
dleially  the  terms  of  tbe  contract,  he  would 
have  nothing  to  do  but  to  decline  to  make  a 
demand,  and  at  the  expiration  of  a  year  tbe 
•eoond  pajment  would  become  due,  and  at 
tbe  expiration  of  another  Tear  with  no  demand 
the  third  would  become  aoeolutely  due,  and  ao 
on,  while  the  defendant  would  have  no  way 
of  avoiding  an  absolute  liability  for  tbe  whole. 
To  bold  that  each  payment  becomes  abeoluiely 
due  on  the  flrat  day  of  May,  when  itae  contract 


plaintilf  only,  and  that  tbe  defendant  baa  no 
option  If  the  plaintiff  sees  fit  to  bold  him  ai  an 
sbeolute  purchaser. 

If  we  look  critically  at  the  contract  we  notice 
that  tbe  stipulation  for  a  payment  on  the  first 
day  of  May  In  each  year  is  only  one  of  tbe 
"randltions  of  sale."  and  la  qualified  bv  the 
clause  beirlnning,  "  It  being  nnderstooo  and 
provided."  When  we  look  at  the  subject  mat- 
let  of  the  conbact,  the  ailttation  of  the  parties, 
the  apparently  experimental  nature  ot  Uwi 
18L.B.  A. 


tnuitactlon,  and  the  payment  made  by  tbe 
defendant  in  advance,  we  tblok  the  par- 
ties intended  that  each  payment  shoald  be 
made  only  In  case  the  defendant  wished  te 
keep  the  contract  in  force  for  his  benefit,  and 
that  be  was  to  have  Rixty  days  after  a  demand 
.In  which  to  determine  whether  to  pay  or  w 
allow  the  contract  to  become  void  exc^  as  to 
thoaa  parts  whidi  had  been  fully  execuled. 
If  be  failed  to  pay,  the  contract  wonld  become 
of  no  effect  as  to  the  payment  demanded. 
This  appeuf  also  by  the  la«  paragnipb  <d  the 
coDliaet,  wUcb  givM  the  defendant  a  right  u> 
assign  "the  agraement,  subject  to  aD  the  oon> 
ditions  ot  payment,  to  any  person  or  corpora- 
tion" and  to  be  relieved  from  further  personal 
liability  npon  It  by  snbetltuting  another  In  hii 
place.  On  anch  an  asrigument  the  atrignee 
would  be  ander  no  direct  obligation  to  tha 
plaintiff,  and  the  plaintiff  would  have  no  ren^ 
edlea  under  (he  contract  e««pt  as  It  gives  him 
security  on  the  patents.  T«t  it  ta  stipulated 
that  on  payment  t^  such  astignee  or  hia  as- 
rigna  or  sncceesoia  In  interest  "at  or  before  the 
concludoo  of  any  calendar  ynr,"  etc.,  tha 
sale  provided  for  by  tbe  contract  shall  inure 
to  his  or  their  benefit.  But  if  the  payment  be 
not  made  the  agreement  ceases  and  d'eiermlDea 


the  plaintiff  could  not  recover  a  payment 
wblcn  should  subsequently  accrue  and  be  de- 
manded of  tbe  assignee;  and  the  contract  as- 
aumea  that  this  part  of  it  is  identical  In  lenT 
effect  wlLh  that  on  which  this  suit  la  brought. 

We  are  of  opinion,  therefore,  that  the  excep- 
tions 10  the  ruling  M  tbe  trial  should  be  sus- 
tained. 

In  passing  on  tbe  demurrer  to  tbe  declara- 
tion we  are  obliged  lo  consider  the  queatiou 
presented  without  (he  benefit  of  the  facts 
proved  at  the  trial,  and  the  aolullon  of  It  la 
not  easy.  But  In  the  contract  itself,  although 
it  does  not  appear  that  the  payment  was  made 
In  advance,  there  la  much  to  show  tbeexperi- 
mental  nature  of  tbe  transaction.  Tbe  princi- 
pal patents  had  been  in  exlatence  ahont  three 
years,  as  appeara  by  the  description  of  them, 
and  one  application  for  a  patent  was  then 
pending,  and  tbe  cootract  by  the  terms  looked 
to  future  inveotioua  to  be  made  and  patents  to 
be  obtained  by  the  plaintiff  which  were  to  be 
assigned  to  tbedefendant  Then  tbe  provision 
for  assignment  by  tbe  defendant  "to  any  per> 
son  or  corporation,"  and  the  stlpulalloD  that  a 
payment  of  |100,000  at  any  time  within  two 
years  might  aland  Instead  of  |S50.000  to  be 
paid  year  by  year,  indicate  that  this  waa  not 
considered  an  absolute  sale  with  security  back 
to  the  seller,  but  a  grant  of  a  privilege  to  ba 
kept  olive  by  annoal  payments,  ot  loet  on  the 
failure  to  pay  annually.  We  aie  of  oi^nicm 
that  the  demurrer  should  be  sustained. 

BtetpttMt  ttutaiiud.    D&tmimr  mittaiiu^ 


.:Jb.COOglC 


WoLr  ▼.  O'Coimok. 
UCmaAK  SDFREHX  COTTBT. 


Benjamin  WOLF  tt  ak 
William  O'OONXrOB,  AffL 


■  Mliimwl     prahrrlng     ■!»■• 
\tarm  wkom  Kfilk  to  specUy  cdthet  Id  tbs 
tDMnimeDt  ItseH  oc  tn  ui  Indexed  Kbeduls  !■ 


Cilad«d  In  »Blmi«lgiiiiwnt  fttr  oroditora 

whIA  I*  ToU  OD IM  hoa  ma;  have  liM  title  quieted 
•galiwt  Hdi  udvnniBit  where  the  «C>tute  at  tbe 
time  of  tin  purobaw  aathorlieil  &  ler;  on  l&nd< 
fmotfoleDtlj ooDTvred.  ItwMnotoeoeaeurTfor 
the  Judgment  oradltor  to  aeek  «ia  In  equity  ba- 
ton the  ala. 

(Ootober  ao,  inu 

APPEAL  \rj  defendant  from  a  decree  of  tbe 
Circuit  Court  for  OeceoU  County  In  favor 
of  oomplalDADta  Id  a  suit  brouglit  to  quiet  title 
to  certain  real  eatate.    AUtrmtd, 


banded  down  IvAji,  VSOd,  after  Uie  flrat  heal- 
ing. 

The  bfD  la  filed  In  tbla  cause  to  quiet  title 
to  certain  lands  in  Osceola  County.  Tbe  bill 
aven  Oiat  complainant  I«  in  pomeaslon  and  bae 
the  coiginal  or  goTemmeot  title,  and  also  baa 
certain  tax  titles,  and  tbat  certain  coaTeyauce* 
to  the  defendant,  and  claim*  made  by  bim, 
cloud  tbe  UUe.  On  tbe  bearlnx  In  tbe  court 
below  tbe  tax  titlee  averted  by  each  party  were 
admitted  to  be  void,  and  tbe  only  controversy 
here  ariies  under  tbe  original  title.  All  tbe 
land*  In  queitlon  we»  patented  bj  the  TTnlted 
State*  toDomli  Bobinson  under  two  patents 
dated,  lespectiTely,  November  8  and  Decem- 
ber 15, 18M.  October  0,  1891,  Dennis  Sobln- 
ion  made  a  deed  of  aidKnment  conveying 
these  and  other  lands,  and  all  hi*  propertv, 
real  and  peraonal,  the  landi  being  specmc^v 
described,  to  Nelson  Roblason  and  Oeorge  H. 
White  ot  Orand  Rapids,  and  Robert  R.  Rob- 
InsoD,  of  Newaygo  County,  this  State,  in  trast 
for  the  benefit  of  creditors.    Tbia  assignment 


wa*  ligiied  and  acknowledged  by  all  the  pai> 
ties  and  witneMea,  and  wa*  recorded  October 
On  Harcb  M,  1809,  August  Waab< 


Court  ttx  N«wayn>  County.  Haich  SS,  16W. 
Mr.  Washman  sold  and  assigned  In  writing 
Ijiis  Judgment  and  claim  against  Dennis  Bob- 
inson  to  William  B.  Utley,  who  wa*  then  tha 
clerk  of  that  court  August  13,  1658,  Utley 
issued  an  execatlon  to  the  sherifl  of  Newaygo 
Couuty  to  collect  the  Waahman  Judgment. 
This  execution  was  returned  and  filed  Novem> 
ber  1,  1859,  by  UUey.  December,  18S9.  UUey- 
issued  soother  execution  to  the  HheriS  of  Me- 
costa County,  Otceola  County,  forming  a  part 
of  Mecosta  County  at  that  time.  By  virtue  of 
this  executbn  tbe  sheriB  of  Mecosta  County 
levied  upon  tbe  lands  In  question  and  other 
lands.  The  execution  on  Bbrch  10, 1860,  was 
returned  aatiafled  In  full  by  sale  ot  these  lauds, 
Mr.  Utley  bought  In  the  undi  in  queatlon  un- 
der this  execution  sals.  August  38,  1871, 
Uti^  conveved  the  land*  to  Ddos  A.  Blodgett 
and  James  Kennedy,  by  deed  of  quitclaim,  for 
a  consideration  of  UOO;  and  on  June  8,  1814. 
Blodgett  purchased  Eennedy's  Interest  there- 
in, taking  a  quitclaim  deed:  tha  conslderatioB 
being  named  a*  ftBOO.  Tbe  defradant  claims 
tinder  tbe  following  chain  ot  titie:  (1)  Tbe 
aadgnment  from  Dennis  Robinson  to  Nelson 
Bobinson,  Robert  R.  Boblnaon,  and  Qeorga 
H.  White,  dated  October  S,  ISS?;  Hr.  Nelsotk 
Robinson,  the  otber  assignee,  haTing  died  la 
January,  1888.  Deed  of  warranty  from  Den- 
nla  Robinson  to  him  (William  O'Connor),  dated 
December  23, 1867,  conBideratton  $1,  convey- 
ing one-hslf  interest  In  these  and  other  lands, 
subject  to  taxes  and  tax  titles.  Deed  of  quit- 
claim from  Robert  R  Robinson  and  Oeom 


and  also  warranty  deed  from  Dennli  Bobiosoa 
to  htm  (William  O'Connor)  conveying  alt  tbo 
lauds,  dated  March  4, 1889,  for  a  conrideration 
therein  expressed  of  $60.  About  tbe  time  of 
the  filing  ot  tbe  bill  in  the  present  case,  two 
other  bills  were  also  flled  against  the  defend, 
ant,    Wmiam  O'Connor,    one    by  Henry  0. 


Hna.— BeotCdlt  of  (fu  ostlirn'nent. 

la  deoMed  upon  well-rooov- 
a  of  lav.  These  rules  require  that  the 
msiruiDeDt  oieatliw  the  aMisnnent  must  Itself  fix 
and  determine  tbs  rl^la  o<  tha  oredl tor*  In  the  aa- 
•Isned  pnnMrtr.  FnCerrad  oredltot*  must  be 
named,  and,  genendir.  It  mar  be  said  that  the 
omJ^on  of  an7  of  the  atatntoir  tormulBs  la  a  viae 
wblcli  will  avoid  the  tnatrumant.  The  debtor  can- 
not leeerve  toblnuelt  or  tranofer  to  blaaaBljniee 
the  tight  to  dselBTe  fotare  prefareoces,  or  to 
Aange  tbe  orderot  tlie  pKfenooei  already  given, 
or  to  gtve  preferoDoe  at  the  aarignee's  dlsaretlMi. 
Grover  v.  Wsfceman.  11  Wend.  18T;  Boanlman  v. 
HalUday.  10  .Paige,  SS.  US,  1  L.  ed.  RGB,  SSe:  Tan 
VW.  V.  Toe,  I  Saudf.  Cb.  1,  T  L.  ed.  IIS;  i  Kent, 
Com.  issn  m,  nots;  Eercbels  v.  Bohloss,  tS  Hoir. 
Pr.tgg. 
Anlgntnenta  ooDtalnlng  prorltloaa  to  this  etreot 

" "7  hdd  fraurlulont  and  void. 

1,  7  Paige,  5*8.  i  L.  ed.  ITS; 
I;  Sheldon  v.  Dodge,  4 
UL.R.A. 


Den1o,£lTi  Strong  v.  aUnner,  I  Barb,  MS;  Averlll 
V.  LouDkB,eBarb.lTD;  HItcheU  v.  BUlea.  1*  Ps- SOfc 
QaBam  v.  PoyDtz,  ^  Ala.  91*;  BurrlLl.  Aislgnm.  81 
ed.im. 

In  the  c«ae  of  Wakeman  v.  Grover,  4  Paige,  O,  S 
L.  ed.  831,  the  New  Tork  Court  o(  Chanoery  d^ 
elded  that  a  detitor  oould  not  put  Ids  proper^  b^ 
yoad  the  reach  of  Us  raedltoi*  at  law  by  assigning 
It  to  tniileee  to  par  debts,  without  settling  the 
rights  at  credltots  under  Uie  aMlgnnient,  leaving 
It  to  the  aaslgneea  to  give  suoh  future  prefetencw 
In  payment  as  they  mlgbt  deem  proper- 
It  la  a  T»minn>  rule  on  the  suhtMn  of  preferenoee 
that  the  debtor  must  declare  snob  preferences  In 
the  SBBlgDment  and  there  should  be  no  power  re- 
served to  blm  by  the  assignment  to  Interfere  wltli 
the  distribution  ot  the  property,  and  do  means  or 
opportunity  reaerved  to  blm  In  any  way.  nor  for 
any  length  of  time,  after  the  eieoutloi]  of  the  liv- 
itrument,  to  make  pretereucea  among  bis  credi- 
tors, or  to  use  the  ssslrnment  as  a  means  of  ex- 
torting terms  from  them,  Eerohela  t.  Bchloas,  tt 
Bow.  Pr.  tBi. 


MiomeAK  ScFKBiCB  Coitht. 


Oct., 


Bevter,  and  tbe  otber  by  WflUam  F.  Beeley. 
These  olher  two  CBsn  presented  by  these  bills 
were  heard  la  thecourtbelowat  tbe  some  time 
irith  the  present  case,  and  tbe  evidence,  ander 
the  Btlpuletion  of  couasel,  was  to  be  trrated  as 
taken  in  all  the  case*.  Decree  was  entered  Id 
the  court  below  graDtin^  tbe  prayers  of  the 
bills,  and  declarlnc  tbe  trust  d^d  Void,  and  a 
cloud  upon  tbe  title  of  the  several  complalo- 
anls;  tbe  other  complainantB  hsving  derived 
their  titles  also  througb  tbe  executiou  sale  to 
Ulley.  The  lax  deeds  held  by  defendant  were 
also  declared  void.  The  decree  provided  that 
the  defendant  should  release  to  complainants 
Ilia  claims  to  said  premises,  and,  In  default, 
tfaat  tbe  decree  stand  In  lieu  of  such  convey- 
«Dce,  and  be  recorded  for  such  purpoee.  From 
tbeae  decrees  tbe  defendant  appealed,  and  all 
tbree  cases  areheudasone  In  this  court  Tbe 
whok  question  hinges  upon  the  validity  of  this 
truat-deisd,  as  It  appears  that  none  of  mr 


required  by  the  statute  to  settle  his  title  by  ad- 
Terse  pOBseaalon. 

It  Is  the  claim  of  the  complainants,  (1)  that 
the  trust  deed  was  never  accepted,  and  that 
(be  assignment  was  never  acted  upon  by  tbe 
parties,  and  was  never  operative;  (2)  that  the 
instrument  is  void  upon  its  face.  The  teatl- 
tnony  was  laken  In  open  court,  and  tbe  court  be- 
low found  with  the  oomplainantupcok  these  two 
proposItlanB.  These  facts  ar«  controverted  by 
xhe  defendant  Defendant's  coDtention  is,  (1) 
that  the  complainants  cannot  assert  In  a  court 
Ktt  equity  a  title  procured  through  an  execu- 
tion sale;  <3)  tbatlbetrust  deed  conveyed  the 
■estate  and  title  to  the  trustees,  and  it  was  so 
vested  in  the  irusteea  at  tbe  time  of  tbe  lefy- 
••KoA  sale  under  the  execution;  (8)  that,  the  title 
ibelng  conveyed  to  Dennis  Robinson  by  the 
trustees,  the  defendant  procured  an  absolute 
title  to  the  premises  under  his  deeds.  The 
complainant  fails  to  point  out  the  reason  for 
his  assertion  that  Ihe  deed  of  assignment  la 
void  on  its  face.  It  purported  to  convey  the 
whole  of  the  property  of  the  assignor  for  the 
use  and  benefit  of  his  creditors.  It  was  exe- 
Gutfd  prior  to  our  Statute  regulating  the  man- 
ner of  roaUng  and  execution  of  assignments 
for  the  benefit  of  creditors.    It  was  signed  and 


ea,  and  placed  upon  record  ia  the  office 


acknowledged  bv  the  assigni 
assinieea,  and  placed  upon  r 
of  the  reglstet  of  deeds  of  tbe  County  of  He- 
costa,  where  tbe  assienoi  and  one  (n  the  as- 
sigueea  resided,  and.in  which  tbe  landsin  con- 
troversy bere  were  situate.  Upon  its  face.  It 
was  not  void,  but  a  valid  conveyance  of  all  the 
property  of  DennlB  Kobinson  to  Nelson  Bobin- 
aon,  Robert  R.  Robinson,  and  George  H.  White 
for  tbe  benefit  of  the  creditors  of  the  aarignor. 
At  tbe  time  of  Its  execution,  it  appears  that 


claiming  under  bis  Jwlgment  called  upon  tbe 
assignees  for  payment  of  tbe  claim.  Wash- 
man,  Utiey.  nor  any  other  of  the  creditors,  ap- 
pear to  have  moved  to  set  tbe  deed  of  convey- 
ance aside,  but,  after  tbe  lapse  of  two  years 
and  more  from  tbe  time  the  deed  was  record- 
ed, and  while  the  title  of  record  stood  in  tbe 
18L.a  A. 


tmstees,  levied  upon  and  sold  tbe  land  ondex 
an  execution  directed  sgainM  the  assignor. 
There  la  an  abundance  of  evidence  oontsliud 
in  tbe  record  showing  that  the  assignees  never 
acted,  or  attempted  to  execute  the  tnut.  It 
appears  that,  after  the  deed  of  onlgnment  was 
recorded,  the  assignoi  oootinned  to  control  the 
personal  property  assigned,  of  which  there  was 
about  $2,000,  consisting  of  hotaes,  wagons, 
haraeaset,  and  lambering  outflte,  etc.;  that  it 
was  disposed  ot  by  someone,  or  spirited  away, 
and  no  creditor  was  ever  paid  a  dollar,  so  far  as 
here  shown.  It  also  appears  lliat  the  aaaigtioT 
afterwards  gave  deeds  of  convevence  of  a  por- 
tion of  the  lands  described  in  toe  deed  of  >•■ 
signment,  and  did  other  acta  showing  that  be 
still  claimed  an  Interest  In  and  contrcd  ovw 
tbe  proper^.  It  also  appeaia  that  certain  td 
tbe  creditors  called  upon  the  assignees,  or  some 
of  them,  and  demanded  payment  of  tbetr 
claims,  and  that  they  dented  any  interest  in  the 
property;  and  stated  eipresaly  ilut  they  new 
nad  anvthlng  to  do  with  It,  and  sbonld  not,  so 
fares  ine  execution  of  thetmatwasconcened. 
Tbe  legal  tltie  to  these  lands,  however,  conv^- 
edbyUie  trust  deed,  remained  in  tbe  usignees, 
and  the  survivor  of  them,  until  the  execution 
of  tbe  deed  of  quitclaim  of  January  28,  1688, 
t^  White  and  Robert  R.  Robinson,  the  sur- 
viving assignees,  to  Dennis  Rot^ison.  So 
(hat  at  the  time  of  the  levy  and  aale  <ii  the 
lands  under  tbe  Utley  execution  tbe  lent  title 
stood  in  the  asrfgneei,  and  not  in  Dennis  Rob- 
inson. Wasbman  and  Utley  bad  notice  by  the 
record  of  this  deed  that  the  legal  title  bad 
gone  out  ot  Dennis  Robinson,  and  tbe  testi- 
mony ahows  that  they  had  actual  notice  of  that 
fact;  yet  they  levied  uponand  sold  the  land  as 
"-  e  property  of  Dennis  Robinson,  without  any 
ooeeding  for  the  enforcementof  the  bust  or 
,.  set  it  adde  as  fraudulent  Utley  then  stood 
in  the  position  of  purchaser  under  execu^on 
sale  of  whatever  Interest  Dennis  RobinsoD  hod 
in  the  premises  at  the  time  of  the  levy.  As  we 
have  seen,  he  at  that  time  did  not  have  the 
'egal  title;  and,  whatever  the  attitude  of  Den- 
j&  BoUnsoD  or  of  tbe  assignees  towards  tbe 
property  may  have  been  thereafter,  or  the  re- 
fusal  of  the  assignees  to  act  under  and  carry 
out  the  terms  of  the  trust  would  not  operate  to 
reconvey  the  title  to  Oxe  realty  to  Dennis  Rob- 
inson. Tbe  creditors  have  the  right  to  Its  en- 
forcement, as  the  asalgneee  bad  aocepted  the 
trust  In  writing,  acknowledged  Its  execution, 
and  placed  the  same  of  record. 

Jfsstrs.  Ckblll  *  OatrstBdar  (or  appet- 
lant 
Mr.  C.  H.  Boae,  with  Jfn  O.  A.Wolt  for 

appellees; 

If  the  assignment  substantially  leservea  tbe 
tight  to  name  the  preferred  creditors  in  the  fu- 
ture it  Is  fraudulent  and  void. 

AmriU  v.  Loueki,  6  Barb.  470;  Bump, 
Fraud.  Conv.  8d  ed.  882. 

The  law  regnlrea  that  the  assignment  most 
ttself  fix  and  determine  tbe  rights  of  the  credi- 
tors in  the  assigned  property.  Otberwiae  It 
places  the  creditors  In  the  power  of  the  debtor 
and  compels  them  to  acqowere  in  such  terms  as 
tbe  debtor  may  think  proper  to  prescribe  as  the 
only  conditions  upon  which  tbev  are  pentiltted 
to  participate  in  bis  property.    This  ii  a  fraud 


tmi. 


Wolf  t.  O'Cokdob. 


VBoo  Qk  cradllon,  and  oeceasaiil;  delay*  and 
ikloden  them  In  tbe  coUectioD  of  theli  debu. 

Wakmnan  t.  OTOcer,  4  Paige,  41,  3  L.  ed. 
.S84,  11  Wend.  203;  Barrmm  v.  mmpiUad.  T 
Faijce,  571.  4  L.  ed.  3T9;  Boardman  t.  HaUi- 
■day.  10  Paige,  237,  4  L.  ed.  OStl;  Biieldon  t. 
JDodgi.A  Deolo,  231;  Bytop  t.  Clarke.  14  Johns. 
463. 

Tbe  law  prior  to  1807  did  not  requiie  t,  bill 
to  be  filed  at  aU. 

CUland  V.  Tvytor,  8  Hlch.  201;  TnOe  y. 
■Green.  0  Uich.  808;  J»nit(m  t.  Bimkin.  67 
.Mich.  49. 

The  law  Id  this  State  at  that  time  followed 
■the  commoD-Uw  rale  that  tbe  purcbaser  at  the 
jMie  could  bring  e^tmeot  or  file  a  bill. 

Bump,  Fraud.  Conv.  Sd  ed.  640;  Walt, 
fraud.  Con*,  g  126.  See  Bemitigtm  Paper  Cto. 
-T.  ODovgliarts,  81  N.  T.  481. 

Ever;  equity  In  tbls  case  la  In  favor  of  com- 
'-plalnanta. 

It  was  Ibe  Afttj  of  the  aaalftiieeB,  If  thevbad 
Accepted  the  trust,  to  proceed  without  delaj  in 
the  premises. 

Clark  r.  Oraig,  »  Htcb.  898. 

Tbe  KKBt  lapse  of  time  and  tbe  acqukecence 
«f  all  poriiea  iDtereated  in  the  aberUTs  sale, 
made  In  18W,  will  preclude  defendaDt  from 


Mturt.  Uhl  M  Cr»ne>  also  for  appellees: 

Tbe  complainants  are  entitled  to  the  same 

'relief  Bgainst  Jhe  assignment  upon  tbe  groand 

that  it  was  made  to  defraud  the  creditors  of  the 


l>efore  or  afler  uieezecutloiiaale. 

Hildrtth  T.  ibttib,  3  JiAna.  Cb.  Sfl,  1  L.  ed. 
-S8T;  SaitdtT.  midrttk,lilobM.4»1;  Barry. 
Uat<3t.  8  Ohio,  SS7;  fraket  v.  Brown,  B  Blackf. 
-£99;  BSafM  t.  Magonieal,  2  Pa.  89;  P»pper  r. 
•Carter,  11  Ho.  M};  Harritim  v.  Kramer,  8 
lows,  S48;  Garrith  t.  Maee,  0  Oray.  3S0; 
.Ba^Tnan  t.  SeMiier.  13  Wis.  824;  Warren  t. 
WilUamt,  S2  Me.  848;  OaUman  v.  Ferrie,  47 
MIsa.  181;  OltMr  t.  MeChtre,  28  Ark.  560; 
Farter  t.  Parmlev,  69  N.  T.  186;  Miller  r. 
Jamitm,  96  N.  J.  Eq.  411:  Oook  v.  Laaon,  64 
Uias.  662. 

A  purchaser  of  land  at  an  eiecnlion  sale  oc- 
^ire*  title  to  tbe  land  If  tbe  Judgment  debtor 
-owned  tbe  loud  at  tbe  time  of  ue  wle,  and  may 
:«)  in  to  equltf  to  set  Bfllde  a  fraudulent  deed  of 
'the  judgment  altbougfa  be  ia  not  in  poBsesaiou 
«f  the  property. 

MoAavik  BaTik  v.  Atamttr,  8  Paige,  S4,  9  L. 
«d.  810;  B^er  t.  Shindler,  99  CalT  48;  Btuwe 
T.  QaHag^er,  6  Blatchf.  481;  Orjiubu  y.  Barr, 
«3  Hich.  80;  Jmee  v.  Smith.  99  Mich.  800; 
Barie  v.  Priee,  81  Wis.  82;  Gould  v.  Steinburi/, 
«4  111.  170;  Sing  t.  Carptnter,  87  Hich.  S08; 
liewirk  2t.  E.  C%unA  t.  Clark,  41  Hich.  780; 
■Steele  Grmeeri  Bank  v.  Jfevilon,  18  Colo.  245; 
Bemir^tm  Paper  Co.  t.  0> Dougherty,  81 N.  T. 
■474. 

A  creditor  haTlDs  a  valid  Uen  upon  tbe  real 
-«aiale  of  bis  debtor  oy  the  lery  of  an  execution 
issued  upon  a  Talld  Judgment  may  sell  sucb 
real  ntate  upon  bis  execution  ana  the  pur- 
■chaser  et  such  sale  mey  Impeach  a  prior  fraud- 

nlentcouT  .... 

ir  in  an  sc _ ,  . 

sort  to  a  bill  In  aid  of  execution,  but  be  Is  n 
■compelled  to  adopt  the  eoultable  remedy. 
18L.RA. 


Jaekeon  r.  Myen,  18  Jobna.  420;  Jaekton  v. 
Airier,  9  Cow.  78;  Jnekeon  t.  ZVmfflennan,  7 
Wend.  480,  13  Wend.  399;  Stephaii  v.  ^n- 
elair,  1  Hill.  148;  Gteland  v.  Tayhr.  8  Hiob. 
201;  Vhautauipta  County  Bank  T,  RMey.  19 
N.  T,  889;  Bergen  v.  Carman,  70  K  Y.  146. 

Tbe  courts  almost  univeraolly  hold  that  a 
Judgment  creditor  may  levy  upon  Und  which 
tbe  judgment  debtor  has  fraudulently  convey- 
ed, sell  It  upon  execution,  and  test  the  vaJidl^ 
of  tbe  fraudulent  conveyance  In  an  action  St 
law. 

Bridge  v.  Sggleiton,  14  Mass.  945;  Den  t. 
Underwood,  4  Wash.  0.  C.  ia»;  Hindt  v.  Long- 
worth,  34  U.  a  11  Wheat  199,  6  L.  ed.  454; 
Doe  V.  Row,  4  BIng.  N.  C.  787;  Middleton  r. 
Sinelair,  5  Oranch,  C.  C.  408;  Carter  v.  Ca»- 


137. 

Tbe  asRignment  ii  fraudulent  and  void  on 
its  face,  in  that  it  did  not  declare  the  trusla 
created  by  it,  but  practically  reserved  to  the  as- 
slgoor  the  power  of  subeequently  expreadnf 
and  deflning  the  trusU. 

Oroter  v.  Wakeman.  U  Wend.  188;  Bar- 
num  T.  Hempttead.  7  Paige.  668,  4  L.  ed.  B78( 
Uaaam  v.  Poyala,  4  Ala.  874;  Boardman  v, 
HaUiday.  10  PtOge,  328,  4  L.  ed.  968;  Blieldan 


Ktmheiev.  SeAUrn,  49  How.  Pr.  SM. 

The  assignor  dlreoted  bis  asslgoee  to  pay  the 
fund  ncelved  by  btm  to  certain  cndtion 
named  tn  •ohedulee  to  be  aauexed  to  the  as- 
signmeDt.  There  are  do  schedules  auneied  to 
tbe  ssdRiment,  aod  oooe  have  been  fonod. 
Tbe  aselgDor  bos  departed  this  lite,  and  two  of 
tbe  assignees  have  died.  Tbe  trusts  ctealed  l^ 
the  oeaigDmeDt  are  therefore  incapable  of  exe- 
cution, and  are  null  and  void. 

Oloueetter  v.  Wood,  B  Hare,  181;  Obmeetter 
Corp.  V.  (Mom.  1  H,  L.  Cas.  372;  Atty-Oen. 
V.  Windtor,  24  Bear.  979;  A»tm  v.  Wood,  L. 
a  8  Eq.  419. 

CJIiMmpUii.  Ch.,  J.,  delivered  tbe  opinion 
of  the  court: 

We  granted  a  rehearing  in  thi«  caM  upon 
the  application  of  tbe  coropUtnanta,  and  tbe 
—  baa  again  beeo  submitted  to  c  ' 


points  made  upon  tbe  original  bearing  was  that 
tbe  Instniment  was  t(M  upon  lU  (ace.  In  tbe 
opinion  handed  down  we  laM  that  tbe  com- 
doloants  bad  failed  to  potnt  out  the  reason  of 
Utdrutertlon  tbot  the  deed  of  assignment  was 
void  upon  its  face;  but  tn  their  motion  for  a 
reheamg  they  bare  stated  tbe  grounds  upon 
which  this  claim  Is  made,  and  to  which  our 
attention  ia  now  chaUengied.  It  Is  claimed 
that  tbe  assignment  Is  void  upon  Its  face,  be- 
cause it  declares  preferences  In  favor  of  certain 
creditom,  and  such  preferred  creditors  are  not 
named  either  in  the  body  of  tbe  instrument  or 
Id  a  schedule  attached  thereto.  For  a  state- 
ment of  the  claim  made  by  the  complainanta 
and  of  the  chain  of  title  of  the  respective  par- 
ties reference  is  made  to  our  former  opinion. 
It  appears  from  the  testimony  that  at  the 
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tfine  of  the  tMdgnmeQt  Robttuon  ww  conald- 
erablv  indebted  to  different  pereooB,  and  wu 
UDable  to  P&7  them,  and  executed  an  asaiKn- 
ment  pnrporang  to  Im  for  tbe  benefit  of  all  nil 
eredilon,  with  certain  preferenctt,  hereinafter 
moie  particularly  referred  to.  The  conteat 
here  la  not  between  creditor*  dafmlng  any 
beoeflt  under  the  deed  seeking  to  enforce  an 
esecntton  of  the  tnut,  but  complainants  claim 
throngh  a  creditor  acting  in  defiance  of  the 
title  of  the  truBteea.  Tbe  defendaot  la  not  a 
creditor,  and  doee  not  claim  title  throagh  the 
truateea  In  the  execution  of  their  trust.  The 
bill  charges  that  the  deed  of  assigoinent  was 
executed  to  binder,  delay,  and  defraud  credit- 
OTB.  Patent  proof  of  such  Intention  ia  shown 
by  the  fad  that  the  assignees  never  took  any 
■tept  to  enforce  the  trust,  oever  took  possession 
or  control  of  the  property,  never  soli  it  in  ex- 
ecution of  tbe  trust,  and  never  paid  a  creditor 
of  the  assignor.  The  creditor  under  whom 
the  coraplunant  claims  title,  instead  Of  ac- 
quiescing in  or  recognizing  the  validl^  of  the 
assignment,  proceeded  to  Judgtnent,  and  levied 
execution  npoD  tbe  lauds  as  the  proper^  of 
psnuls  Robinaon.  The  property  was  aoldini- 
aer  lucb  execution  levy,  the  sheriff's  deed  ex- 
ecuted, and  it  has  passed  through  sacceMin 
purchasers;  and  for  more  thau  twen^-nine 
Tears  this  action  has  remained  antAallenged 
by  either  party  to  the  assignment,  or  by  any 
nedltor  of  RoMnson.  The  tesUmony  shows 
conclusively  that  the  asalgnment  was  a  mere 
formality,  execnted  with  the  intention  of  de- 
fraud In^del^ng,  and  defeating  creditors  of 
Dennis  Koblasoii.  Two,  at  least,  of  the  as- 
elgoees  asserted  as  early  as  186&  that  they  had 
never  accepted  the  aarignment,  and  never  had 
done  anrthlng  under  it,  and  never  should;  and 
Dennis  Robinson  himself  directed  the  assignee 
of  the  judgment,  who  obtained  the  title  under 
the  sheriffs  sale,  to  convey  the  title  whtcb  he 
BO  obtained  to  a  parcel  of  the  land  to  Mr. 
Ryen,  in  payment  of  adebtduefrom  Robinson 

The  assignment  teters  to  a  schedule  of  cred- 
itors who  were  preferred  in  the  Instrument. 
No  schedule  of  creditors  accompanies  tbe  in- 
strument, and  it  does  not  appear  that  any  was 
ever  prepared  or  furnlaheci  to  the  asslgneea. 
It  was  an  imperfect  instrument  when  delivered, 
and  two  of  the  grantees  named  In  It  staled  that 
thev  never  bad  accepted  It;  and  if  it  can  be 
said  that  they  did  In  tact  accept  the  Instrument 
In  writing  by  signing  their  names  to  tbe  Instru- 
ment as  recorded,  sUll  it  cannot  be  said  that 
they  ever  accepted  a  complete  assignment. 
The  aBsi^nment  contalna  this  clauaei;  "  They 
shall  apply  the  surplus  or  reddue  of  said  Crust 
moneys  In  and  towards  the  payment  and  sat- 
isfaction of  the  several  debta  and  sums  of 
money  Ane  to  tbe  peiaooi  or  creditore  named 
in.  the  schedule  marked  'A,'  as  aforesaid,  and 
enumerated  in  and  under  class  number  one, 
and  BO  marked  and  hsdicated;  and  they,  in  the 
successive  order  In  which  tbey  relatively 
stand  In  said  class,  to  wit.  after  full  paymenl- 
and  satisfaction  of  the  debts  due  the  first  (Ist), 
then  the  residue,  if  any  there  be,  to  be  applied 
to  the  payment  of  the  second  (M\  and  then  in 
auccesiion  to  the  third  (Sd),  and  that  thus  suc- 
cessively tbe  whole  may  bia  paid  as  far  as  the 
property  and  effects  hereby  assigned  as  afore- 
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same,  snd,  after  payment  and  ntJtfoctfoi 

sucb  laat  above  refened  to  debts  and  eredlton- 
mentioned  In  i^ass  number  one,  so  marked  bt 
said  schedule,  and  of  all  such  coats,  charges, 
and  expenses  aforsMld,  then  ht  trust,  that 
they,  or  tbe  survivor  of  them,  his  executors- 
or  administrators,  do  and  shall  apply  the  sur- 
plus or  residue  of  said  trust  moneys  In  aod  to- 
wards payment  and  satisfaction  of  tbe  several' 
debts  and  sums  of  money  due  to  the  persona 
r  creditors  named  in  aald  schedule  marked 
A,' a«  aforesaid,  aod  enumerated  In  and  un- 
der said  class  nnmber  two,  so  marked  and  in- 
dicated In  s^  schedule  b)  them  pari  paint, 
and  without  any  preference  or  priority  of  pay- 
ment in  reference  to  the  order  or  sucoesalon  in 
which  thevBland  hi  ssid  class."  While  it  will 
not  invalidate  an  sBBignment  which  professea 
to  convey  all  the  assignor's  property,  and 
refers  therein  to  a  schedule  of  such  property 
10  be  annexed,  if  such  schedules  are  not  an- 
nexed  at  the  time  of  tiie  execution  of  the  sa~ 


Malnat  DOo-conaentiDg  creditors  where  the  as- 
slgnar  prefers  certdn  oedftors  over  od>ers  un> 
less  so^  creditors  are  spedlled  Id  the  tasign- 
ment Itself,  or  embraced  in  a  schedule  annexed 
at  tbe  time  tbe  inslniment  was  executed.  The 
reason  Is  obvious.  It  cannot  be  left  to  the 
debtoror  to  tbe  assignees  to  say  what  creditors 


shall  he  preferred  after  the  assignment  Is  e: 
cuted.    This  would  leave  tbe  door  open  to  tne- 
groeaast  frauds  aikd  favoritism.    The  debtor 


accepted  tbe  trust  who  tbey  were  to  pay  1» 
preference  to  other  creditors  of  the  debtor. 
Thus,    in    AttriU  v.   Loueti,  6   Barb.    470: 


schedules  should  be  made  within  sixty  days, 
aud  be  annexed  to  and  form  a  part  of  the  assign- 
ment, but  did  not  prescribe  what  debts  should 
be  Inserted  in  the  respective  schedules,  or  Id 
what  order  they  should  be  arranged  therein, 
the  preparation  of  such  schedules  being  left 
entirely  to  tbe  discretion  of  tbe  assignors,  and 
It  appears  that  such  schedules  bad  not  been 
made  out  aud  annexed  to  the  ssngnment  pre- 
vious to  its  exccutloo,  but  that  tbey  were  pre- 
pared by  the  assignors  and  annexed  at  some^ 
subsequent  time,  held,  that  the  asslgtament  wa» 
fraudulent  and   void."    And   Mr.   Burrill,  in 


cated  by  a  schedule  It  must  be  distinctly 
shown  by  some  separation  of  tbe  debt  intended 
to  be  preferred  from  the  other  debts  speoifled. 
Tbe  mere  placing  of  a  debt  at  (he  bead  of  a. 
schedule  Is  not  siifflcieni;  and  where  an  assign- 
ment refers  to  one  or  more  schedules,  as  flxing 
the  order  In  which  certain  preferred  creditors 
shall  be  paid,  it  is  essential  that  they  should 
be  annexed  to  the  asslgninent  previous  to  its- 
execution,  unless  the  sssignment  Itself  pre- 
scribe what  debts  shall  be  Inserted  in  them, 
and  in  what  order."  And  he  cites.  In  support 
of  what  has  been  quoted,  WintUxey.  Anervm. 
1  McCord,  £q.  WO,  and  AmiS  t.  Lovekt.  fr 


Wolf  t.  (yCamoB. 


Barb.  470.  See  sim  Snmam  y.  BtmpUead, 
1  Pklge,  S71,  4  L.  ed.  ^79;  JhardmaitY.  Haiti- 
iag.  10  Paige.  337.  4  L.  ed.  «5«i  SfieUm  v. 
^odgt.  4  Denio.  S31;  Bf/ilop  v.  Ciarie,  U 
Jobu.  403;  Sarehat  v.  ^ibAiaM,  40  How.  Pr. 
281. 

It  is  urged  by  defendant's  solicitor  that  tbe 
complaiaaats  are  too  late  io  seekiDf;  relief 
againat  the  alleged  fraudulent  and  Invalid  con- 
yeyance;  Uiat  under  the  decisions  of  the  court 
tbe  Judgment  creditor  tbrousb  wbom  com- 
plaloant  claims  sbould  bave  filed  bis  bill  in  aid 
of  his  eieculloD  before  sale;  and  In  support  of 
tbitpodtlonthejclie  the  following:    Me 


J/unwn  T.  miU,  66  Mich.  880;  Eita  t.  Setin*. 
80  Hich.  146. 

If  tbose  caaea  trere  applicable  to  tbe  present, 
I  should  be  loth  to  follow  Ibem  where  to  do  so 
would  be  to  inflict  paljpiabte  fajustice  upon  tbe 
parties  who  have  obtained  rights  relying  upon 
tbe  deddoDs  and  iDUmations  of  this  court  In 
tta  reported  cases.  In  Cldand  t.  Taylor,  8 
Micb.  802,  tbe  action  was  ejet^iment,  and  tbe 
plaintiff  relied  upon  the  sberiS's  deed,  made 
upon  a  levy  upon  land  which  tbe  plainllS 
claimed  bad  t)een  coDTeyed  by  defendant  with 
iDtent  to  defraud  bis  creditoTB,  and  the  questioa 
raised  and  decided  was  ihat  the  plaintiff  could 
Introduce  evidence  tending  to  show  (bat  the 
conveyance  was  executed  with  intent  to  binder, 
delav,  and  defraud  the  crediioraof  the  defend- 
ant ID  tbe  execution.  The  presiding  judge,  at 
page  20e  of  tbe  opinion,  said:  "  It  is  said  that 
a  1  oQveyance  Intended  to  defraud  creditors  is 
not  void,  but  voidable  only,  at  tbe  instance  of 
sucb  creditor.  In  some  respects  thisisso.  As 
between  the  parties  to  ihe  deed  it  conveys  the 
leeal  title,  which  is  good  also  as  ^inst  the 
cieditoi  until  be  pursuea  bis  remedy  aa  such 
creditor,  and  acquires  a  lien  upon  or  an  Interest 
In  tbe  land.  Wben  be  has  done  Ibis,  tbe  deed 
la  void  aa  to  him,  and  may  be  treated  by  him 
In  the  prosecution  of  hia  remedies  as  auditor 
M  abaolutelj  »oid  in  Uw  as  well  as  In  equity. 
The  Statute  maliea  no  distinctioD,"— citing  the 
Revised  Statutes,  p.  328.  And  in  TraSt  v. 
Qreen,  9  Micb.  868,  Mr.  Jviliee  Cbristiancy 
lays;  "  Where  the  title  before  tbe  conveyance 
has  l>een  vested  in  the  debtor  himself,  and  he 
bas  conveyed  for  tbe  purpose  of  defraudlog  bis 
oredllora,  the  right  of  creditors  to  levy  and  sell 
rests  upon  the  ground  Ibat,  tbe  deed  being  void 
as  to  (^editors,  the  legal  title,  as  to  them,  still 
remains  in  the  debtor,  as  if  no  conveyance  bad 
been  made.  The  land  may  therefore  be  sold 
OD  execution  at  law,  without  invoking  the  aid 
of  a  court  of  equity;  and  tbe  purchaser  may. 
If  he  chooses,  try  toe  questioa  of  fraud  in  an 
action  at  law  {Cldand  v.  Tayl^,  8  Mich.  201, 
and  cases  cited) ;  and  be  may,  doubtless,  file  his 
bill  in  a  proper  case,  aftor  sate,  to  remove  the 
cloud  crealed  by  the  fraudulent  conveyance. 
But  it  Is  generally  more  advantageous  to  all 
partiea,  and  therefore  more  common,  for  the 
creditor  to  bring  bis  bill  before  sale,  in  aid  of 
the  execution.  And  this  may  be  done  at  any 
time  after  the  creditor  has  obtained  a  lien  upon 
tbe  land  by  his  judgment,  when  tbnt  of  itself 
creates  tbe  lien,  or  only  after  tbe  levy  of  an 
execution,  where,  as  In  ibis  State,  tbe  levy  is 
Deceaaary  to  give  tbe  lien."  It  is  true  that  what 
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waa  thui  said  by  ifr.  JvMm  Christtancy  waa 
only  the  reasooiog  of  the  court,  but  all  of  tba 

iustlcea  of  the  coort  concurred  in  this  reasoo- 
db;,  Mr,  Jiutiee  Campbell  so  expressly  stating. 
Tun  dedslona  were  not  questlooed  until  the 
case  of  Mtumorey.  Evggard,  46  Micb.  C68.  In 
that  caae  it  was  claimed  ttiat  tbe  mortgaee  bad 
been  executed  by  tbe  Judgment  debtor  oefore 
Ibe  levy  of  execution,  which  mortcage,  it  was 
claimed,  was  fraudulent  and  void  as  to  tbe 
Judgment  creditor,  and  after  sale  he  filed  a  bill 
to  have  tbe  mortgage  set  aside  and  dischar]^ 
as  a  cloud  upon  bis  title.  Ttie  defendant 
claimed  that  llie  trill  ahouid  bave  t>een  filed 
beforeMlefnaldnt  execution;  and  Mr.  JuitiM 
Cooley,  at  page  S61,  said:  "Tbe  point  baa 
never  before  been  distinctly  presented  in  this 
Stale,  though  aince  the  declsioii  In  Cldand  v. 
Taylor,  8  Mich,  ao2.  it  has  perhaps  beet)  aa> 
■umed  that  tbe  right  to  question  tbe  bona  fldea 
of  any  conveyance  by  the  Judgment  debtor  was 
as  much  aviJlable  to  tbe  creditor  after  be  had 
caused  tbe  land  to  be  aold  on  execution  and 
become  the  purchaser  as  It  was  iMfore.  In  that 
case  the  debtor  had  made  an  absolute  convey- 
ance, and  the  creditor,  without  proceeding  to 
bave  the  conveyance  set  aside,  bad  become 

euichasei  at  i£e  execution  sale,  and  tbea 
rougbt  ejectment  The  defendant  in  eject- 
ment questioned  tbe  right  to  inquire  into  tbe 
fraud  in  a  court  of  law  for  tbe  purpose  of 
avoiding  the  deed;  but  the  court,  citing  and 
relying  upon  Jaek»i>n  v.  Myen.  18  Johns.  42$; 
Jaclam  v.  Parker,  S  Cow.  73;  Jarlimm  v.  Tim- 
mirman,  7  Wend.  486,  13  Wend.  290;  and 
Ptrphen*  v.  Sindair,  1  Hill.  148,— decided  ihat 
it  was  as  competent  to  set  aside  tbe  fraudulent 
deed  by  suit  at  law  ashy  bill  in  equity,  snd  that 
ejectment  by  tbe  purcbaserat  the  execution  sale 
was  a  auitable  proceedlog  for  tbe  purpose. 
There  BTenumerDuadecigioos  in  other  States  to 
tbe  same  eflect,  and  we  do  not  queailon  theii 
antborJty.  But  the  case  of  Qdand  v.  Taylor, 
and  the  others  referred  to.  bave  little  analogy 
to  this.    In  those  cases  the  judgment  debtor  bad 


attacked  bis  conveyance.  The  Judgmen 
debtor  would  uoderstaod  this,  and  his  grantee 
would  underaland  it  and  lake  bis  measures  ac- 
cordlqgly.  So  would  all  persona  who  should 
be  Incfmed  to  become  bidders  at  the  sale  un* 
derstand  it.  and  all  would  sland  on  an  equality 
with  tbe  judgment  creditor  in  making  bids. 
No  doubt  It  would  be  proper  for  the  sheriff  ex- 

[ireesly  to  give  notice  at  the  sale  that  the  valid- 
ty  of  the  debtor's  cooveyance  was  disputed; 
but,  as  tbe  offer  to  sell  would  be  Idle  and 
meaningless  if  tbe  conveyance  was  not  con- 
tested, anyaucb  notice  would  obviously  be  un- 
important. In  thiscase  the  siluaiiou  was  allo- 
geihei  diiierent.  The  Judgment  debtor  had 
only  mort^ged  his  lanoa,  and  an  iotereat  re- 
mained in  Aim  which  was  subject  to  execution 
sale  without  questioning  the  mortgage."  It  Is 
thus  seen  tbat  Mtttmort  v.  EvagarU  does  not 
overrule  Cldand  v.  Taylor,  In  Ortmon  v. 
SmilA.  47  Mich.  liO.  the  bill  wasflledinald  of 
execution  by  a  purchaser  at  the  execution  sale. 
The  execution  debtor  bad,  prior  to  the  levy, 
execatedaquitclaimdeedof  thepreml>ies  to  hia 
wife,  which  tbe  complainant  alleged  was  dooe 
with  tbe  intent  to  cheat,  delay,  and  d*sf rand  bis 
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crediton.  It  wa*  held  tbat  the  bUl  Id  atd  of 
execution  must  be  filed  betore  sole,  aod  could 
not  be  afiemardt.  Mr.  Chief  JiuUm  Heraion 
dlatlDguiahes  tbe  case  from  Cleland  v,  Tajflor 
and  Tratk  y.  Oreen.  It  will  furtbermore  be 
perceived  that  this  case  origlnsted  since  the 
amendment  to  tbe  St&luts  in  1D6T,  bj  nhicb  the 

fractice  U  reaiulated.  Id  Jenimm  v.  Rankin, 
1  Mich.  49,  tbe  court  pointed  out  tbe  disdnc- 
tioD  which  the  smendment  totfae  Btatute(Seaa. 
Laws  1867,  p.  Ili2)  made  in  the  Temedlea  to  be 
pursaed,  and  called  atlenlion  to  the  fact  that 
Cleland  t.  Taglor  was  decided  under  tbe  Re- 
vised Statutes  of  1846,  and  that  sinoe  the 
amendment  the  p&rtjea  must  punue  the  remedy 
provided  by  the  aTnendment;  and  this  wbb 
attain  announced  to  EdtfU  v.  Ifeein;  80  Mich. 
146.  Tbe  lev;  and  sale  were  made  in  this  case 
under  the  statute  authorizing  a  levy  ot  eiecu- 
tlon  on  lands  fraudulently  conveyed,  as  such 
statute  read  before  amendment  in  1867,  and  as 
It  read  when  tbecaseaof  OMaitd  v.  Toyiur and 
IVatk  V.  Oreen  were  decided;  and  so  we  may 
■ay  (bat,  II  the  deed  of  asslfcnment  was  valid 
upon  its  (ace,  the  creditor  at  that  Ume  might 
attack  it  t^a  leryand  sale  upon  the  real  prop- 
erty M  the  property  of  the  debtor,  and,  as 
pointed  oat  m  Mr.  JtutUt  Cooley  in  Mt*tmon 
V.  Sumard,  the  judgment  de1>tor bad  conveyed 
■way  bis  wbole  iDlereel,  and  any  offer  to  sell 
on  ezecDtlon  necessarily  attacked  fats  convey- 
ance. It  baa  never  been  decided  in  this  State, 
in  cases  which  arose  previous  to  tbe  amendment 
of  tbe  Statute  in  1847,  tbat  an  execution  pur- 
chaser cannot  attack  a  convevanoe  made  In 
fraud  of  crediton,  either  In  action  of  ejectment 
or  tj  hlU  In  equity  to  remove  cloud  upon  tbe 
title-  In  this  case  the'def  endantls  not  In  a  po- 
■ition  to  appeal  to  the  conscience  of  a  court  of 
equity  in  hu  behalf.  After  the  lapse  of  more 
than  tweuty-five  yeara,  through  Bomenoe'slostl- 
gatJon,  tbe  trustees  In  tbe  deed  of  assignment, 
without  having  attempted  to  execute  the  trust, 
reconveyed  In  consideration  of  one  dollar  tbe 
land  described  in  Schedule  B  to  Dennis  Rob- 
ioson,  the  debtor,  who  executed  the  ai8la;a- 
ment  In  this  they  merely  attempted  to  dfs- 
charae  themselves  of  tbe  trust,  not  to  ezeciite 
it.  BoblDsonoblalnednDrlght,  dtle,  oreqaity 
■uperior  to  the  purchaser  at  the  execution  aale 
against  blm.  Utley  was  both  prior  in  time  and 
ptioi  In  riEht.  Boblneon  cnulo  not  succemfolly 
oootoDd  antngt  tbe  tide  of  the  eiecudon  pur- 
chaser, and  O'Connor  stands  in  no  better  sltna- 
tioQ  than  Robinson.  I  do  not  conaider  it 
necessary  to  place  the  dedsion  of  this  case  upon 
the  ground  simply  that  the  assignment  was  ex- 
ecuted for  the  purpose  of  cheating,  delaying, 
and  defrauding  creditors,  although  I  tblnk  it 
might  safely  be  rested  there,  butlplace  it  also 
upon  the  ground  that  the  conveyance  is  void 
upon  its  face,  and  conveyed  no  title  whatever 
to  tbe  grantees,  for  tbe  reason  that  It  did  not 
contain  the  names  of  tbe  creditors  preferred, 
either  in  the  body  of  the  instrument  or  In  the 
schedule  annexed  at  the  time  of  its  execution. 
If  the  instrumeut  were  a  valid  one,  the  defend- 
ant in  tbe  original  and  complalnaniiii  thecroBS- 
bill  would  not  be  entitled  to  the  relief  bere 
prayed. 

If  there  was  a  trust  which  had  not  been  exe- 
cuted by  the  trustees,  he  would  become  trustee 
by  tbe  tranafeia  under  which  he  claims  title 
18  L.  R.  A. 


and  his  title  wonld  be  subject  to  the  execution 
of  tbe  trust  In  equity,  and  he  could  not  be  ^- 
lowed  relief  without  paying  the  debta  for  which 
the  asdgnnieiit  was  executed;  hut  it  ii  not 


answer  to  his  claims 
for  relief,  and  it  followa  that  M«  dtene  ^  Out 
Kwrt  hAtw  sftouM  b»  afflrnud. 
The  other  Justices  concurred. 


Jamee  S.  AYRES  tt  al. 


Henry  C.  BUTTON  et  at.,  AppU. 


SalMcaibers  of  aaonay  »nd  land  to  !&• 
due*  m  third  paraon  to  <f  Till  ah  » 
BManfiketorjr  In  a  eeptaln  BomMWMlty. 
tlie  enUie  cost  ol  wtaloh  la  aeuilj  four  Hi 
^MiilK>t,lDtbe, 
time  tto  Inisint 
macHoatotecuTuback 
>  «n}oia  a  removal  <tf  tbe 
bonest  and  rattUalaS- 
tempt  tor  two  and  una  baU  yean  to  randv  Ito 
budneoi  a  snooeM,  H  proves  a  loaiiic  veatun. 

(Ootober«,lMU 

APPEAL  by  defendants  from  a  Judgment  of 
tbe  Circuit  Court  for  Huron  County  la 
favor  of  plaintiffs,  in  an  action  brought  to  en- 
loin  defendants  from  removing  the  machinery 
trom  ■  certain  mauulacturing  establishment, 
without  paying  bade  to  plaintifEs  certain  sub- 
■criptloiis  which  they  had  given  toward  the 
ealaUishment  of  the  mauufiwtory.    Betened. 


T.  Bop*  and  HonMs  O.  Sbotw.  for  ap- 
pellants: 

If  any  of  complainants  have  paid  Dutton 
any  money  on  a  consideration  that  has  failed, 
they  can  recover  it  in  an  action  at  law. 

Barrovt  v.  Do^,  Hair.  Ch.  1;  BmneU  v. 
IfieABtt,  la  HIch.  aH;  Tarrmt  t.  MvOeepm 
Boom.  Oo.  SS  Mich.  SM;  nager^<A  v.  JE&mnf, 
84  Mich.  1;  Ibmnt  v.  Aitbn-*,  S»  Mich.  80; 
ffeWw  T.  Oras,  87  Mich.  87. 

Plaintiffs  have  no  equitable  lien  upon  the 
mill  proper^  for  their  contributions. 


NosB.— JbrfalCtire^v^tiinNKletoacom  iocaUontt 


I«nd  slven  for  the  looatjoa  thereon  of  the  pnUls 
bulldlnss  of  a  pariah  leverla  to  the  octsinal  owner 
on  tbeir  removaL  Police  Jurr  v.  Beeves,  ■  Harb 
S.  B.  (Ia.)  tn. 


oonnty  seat  shall  be  "permanently  looated"  upon 
Uie  land,  without  sttpulatlng  tbat  Ic  shall  forever 
remain  tliere,  does  not  give  a  leversloa  oo  Its  re- 
moval some  yean  later.  Harris  V.Shaw,  IS  HI.  IMi 
Adama  v.  Lc«an  Oountr,  11  m.  SSL 

Nor  In  oasa  of  a  donation  to  bnUd  a  oonrt-honSB 
□nder  a  statute  atlpulatlns  that  tbe  "plaoe  shall 
f  oiever  ttaerean«r  tie  the  permanent  seat  of  }iislloe 
ot  the  nonnty,"  Armatrong  v.  Dearborn  County 
Comis.  1  BlBokf.  »I6. 

Nor  where  tbe  land  waa  pirea  onder  a  statute 
deolaring  tbar  a  county  seat  on  tbe  tulflllment  ot 
oartatn  oondlUona  shall  be  "permaneaCly  e*Cat>- 
llshed"  at  that  place.  Newton  v.  Hahonlns  Coun- 
ty comrs.  iaon.e.Bta,xeLed.na 


astL 


AtBSS  ▼.  DCTTOS. 


OW 


A  Uen  Cknnot  be  created  except  Uu  lelitloii 
-of  debtor  aod  credttor  exlsti. 

1  Thomas,  MorL  2d  ed.  g  41. 

BqultBble  llena  csanot  exist  wlthoat  *  pn- 
■cedent  agreement  for  security. 

1  Jones,  HoTt.  S  168. 

It  Is  clear  tbat  there  was  no  Implied  trust 

WriglU  V.  Kiia,  Harr.  Cb.  If;  2  Btoiy,  Eq. 
Jut.  g  119B;  Omfc  t.  Sbwtain,  8  Swaost.  S8S; 
Haieali  ▼.  VatUmm  Unmriiii/.  8  Barb.  174. 

Mr.  W.  L.  Cup«Dt«r.  with  Mr.  JamM 
S.  Hall,  for  appeUees: 

A  bonus  Is  not  a  gift  or  gntnil^ ,  but  a  sum 
paid  for  serrices,  or  upon  a  consideration.  In 
«ddItloD  to,  or  Id  excoaa  of,  tbat  wblch  would 
■oidloarilj  be  giveD. 


IS  WaII.  4S2,  470,  21  L.  ed.  819-823. 

The  property  of  a  rellgtons  corporation,  dis- 
solved DT  reason  of  expiration  of  its  charier. 
Testa  la  its  mem  ben. 

Bontan  CatMie  Vhtireh  of  Ateeniion  Cong. 
T.  Ttnof  AP.  B.  Co.  41  Fed.  Rep.  684. 

The  L^latuTe  euacied,  In  1B87,  tbat  "It 
^■11  be  unlawful  for  any  railroad  company 
whose  road  has  been  constructed  wholly  or  '- 
part  by  public  aid  or  local  subscription  gl' 
as  a  bonus,  to  lake  up,  or  abandon,  or  ce 
the  operation  of  said  TMLd." 


wrong  when  tbe  Improvement  li'a  gris^miU 
wblch  tbe  aabacribers  aided  In  placing  here  " 
a  putdlo,  as  well  as  a  private,  benefit  to  hi 
tM  peofJe,  which  it  ought  to  have  done  with 
impartJEtltiy  the  same  on  a  common  carrier. 

MerriU  v.  ChlaU.  8  Hlcb.  SO. 

Oontributors  to  a  fund  to  build  a  chnrch, 
who  were  deprived  in  a  measure  of  their  priv- 
U^e  of  wonUp,  might  maintain  theli  bill  for 
IKOtectlr~ 


equity  lesbvlnlng  the  icmoval  of  the  mill. 

Awry  V.  Baker,  27  Neb.  838. 

The  subscription  paper  does  not  oonstituls 
the  entire  contract. 

Datiitv.  .£M;'(>n(,70Hich.  120;  ybrtAem  Oent. 
M.  a.Co.Y.BtloK.i01&\tib.^^\PaTkerv.]Sortli. 
mi  Gent.  M.  B.  Go.  SS  Mich.  24;  SJilamazoo 
NotatsMfg.  WorU  v.  MeAluter.  40  Mich.  84. 

Ch-ant,  J.,  delivered  the  opinion  of  the 

Tbe  complainants,  aliteen  In  number,  are 
residents  of  the  Village  of  Fort  Austin.  They, 
together  with  oibera,  numbering  In  all  one 
hundred    and   forty-seven,   were   deelroui  of 


plalnanta  and  the  defendant,  Henjy  C.  Button, 
who  was  a  practical  miller,  and  then  a  stianger 
In  that  community.  The  result  of  these  con- 
versations was  that  Dutton  ofFered  to  erect  a 
mill  of  a  certain  capacity,  provided  that  a 
bonus  of  (2,600  was  raised  by  tbe  cittzens  of 
the  village  and  vicinity,  and  sufflclenl  ground 
given  on  which  to  erect  the  mill.  A  meeting 
of  dtleena  was  called,  and  a  committee  of  throe 
was  appointed,  two  Ol  whom  are  complainants 
here,  to  complets  the  arrangement  and  attend 
to  the  raising  of  funds.  A  subscription  papef 
was  drawn  up,  which  reads  as  follows:  "  In 
consideration  of  our  mutual  promises,  and  In 
con^eratlon  of  and  for  tbe  purpose  of  inducing 
H.  0.  Dutton  to  construct  a  roller-process 
flooring  mill  in  the  Village  of  Port  Austin, 
Michigan,  of  seventy -five  barrels  per  day  capao> 
ity,  we  severally  promise  to  pay  to  said  U.  0. 
Dutton  the  sums  set  opposite  our  respective 
names,  as  follows:  Two  fifths  thereof  when 
tbe  mill  building  Is  completed  and  ready  for  the 
machinery,  and  two  filths  thereof  when  the 
machinery  ii  delivered  at  the  mill  ready  to 
be  set  up,  and  the  balance  when  the  mfll  if 
comi^etM  of  that  capadty  and  In  operation, 
which  shall  be  February  11, 1888.  Dated  Port 
Austin,  Mich.,  this  12th  day  of  September, 
1887."    Tbe  subscriptions  amounted  to  (2,874, 


nie  ground  of  Uieie  dedsloiu  la  to  ooontj  seats 
Is  tliat  tbe  OoDoia  most  have  clven  with  know^ 
«ilgis  at  the  power  to  remove  tlie  ooont^  seat.  On 
thsotber  bond  it  wai  said  oMtcrlaTwUold  v.AJa- 
aaakee  Ooun^,  4  Oieene  <laj  BO,  tbat  a  aoantr 
«banM  tvoonve;  on  vemoval  of  a  oounty  seat  "per- 
(oaiieDtl)'"  looated  on  oonditlon  of  aoonvefonoe. 

Butaoribers  of  monej  tor  an  edoaadonal  Inadtn- 
41on  oDooadtaon  fiwt  *UtBludl  locate  twrmanenO;" 
tn  a  certain  plane  mar  Iwveaa  Injunotlon  atralnst 
StaremovaL  Hasoallv.HadlMrannlversltT.aBaib. 
ITi. 

But  unaoHoltaa  oontrfbutlons  toward  the  cMst  at 
lignihaslnff  a  ilte  tor  a  oount?  neat  do  not  itlve  tbe 
-donors  a  rlsbt  to  restrain  tbe  nle  thereoL  War- 
■na  Oount7  v.Fattemon,  M  m.  111. 

A  aront  In  oonsldenttloD  of  a  tatlroad  oompaoT'i 
piatdnBitBiCatlonontliepaator'eUitd  entitles  him 
todauaaeaor  therestftultonof  hlslaadonthetB- 
'  mOTOl  o(  Che  depot  one  and  a  half  mllea'awar  after 
twentr  yeais.  Jeaaup  v.  Orand  Trunk  B.  Oo.  tt 
Grant,  Ota.  (U.  C.)  KB, 

And  a  deed  "for  a  site  for  a  depot  ...  to  have 
and  to  hoM  ,  .  .  for  tbe  purpoae  foresaid  .  ,  . 
In  conalderatlOQ  of  tlie  pennanoDt  location"  of  a 
callroad  depot  arlvea  a  ceveisloii  on  remornl  of  tbe 
depot  after  eighteen  yeaio.  IndlanaDOUs.  P,  ft  C 
R.  Oo.  V.  Hood,  ae  Ind.  MO. 
1SL..R.A. 


purpose  of  depot  Kronndo."  to  rerart  book  ft  tba 
oompanr  aban  "fall  to  eieot  IniUdlDitB  and  ooeupr 
said  RToond  for  that  parpose."  is  held  not  to  r^ 
vertooanmoval  of  the  depot  tUr9  veaisafteF- 
ward.  there  belnr  no  expreai  adpniatlon  tbat  luob 
oeoupaoor  should  be  perpetoaL  Jeffersonvllle.  U. 
AL  B.  Oo.  *.  Borboiu,  8B  lod.  S7S. 

NorlsUiere  anr  reversion  of  land  donated  to  • 
Follroad  oompanr  mider  a  oontioot  that  it  ihall 
"permanentlr"  eetabUsh  the  terminos  of  its  rail- 
road  and  Ita  mala  msotalne  works  and  oarworka 
at  that  place  where  of  t«T  eight  rean  tbey  are  re- 
moved In  whole  or  In  port  In  aooordanos  wIOi  the 
Interests  of  the  pubUo  and  ot  the  railroad  oom* 
poor.  Buoh  oontroot  does  not  amount  to  a  cove- 
nant to  keep  such  works  there  forever,  l^iaa  A 
Pao.  &  Oo.  V.  Maishall,  IBB  C.  B.  SO,  U  L.  ed.  S8G. 

And  there  Is  do  forfeiture  ot  title  to  land  do- 
nated for  a  tan-rard  br  disoODtlniianoe  of  lis  use 
for  that  purpose  after  twenty-four  yeers  use, 
Bunt  V.  BeeeoD,  IB  Ind.  880. 

But  an  express  provision  In  a  deed  donating'  land 
for  depot  purposes  that  It  shall  revert  upon  dbcon- 
T  suob  use  <■  valid  and  enforceable. 
*  K.  B.  Co.  T.  Qrlfleth  <Ky.)  Oct.  IT, 
a  A.  a 


HiCHISAK  SDTBEKB  CoDBT. 


Oct.* 


tbe  complninants,  Frederick,  James  and  Eben- 
ezer  Ayrea,  compriied  Ibe  firm  of  Ajiea  &  Co. 
Tbev  deeded  tbe  land  to  DuttoD,  September  39, 
188.,  and  at  tbe  same  time  Dutlon  executed  an 
agreement  witb  tbem  b;  nbicb,  amocK  oLber 
thiagi,  It  naa  prnvided  "  Uiat  in  rase  etM  flour- 
iDg-milt,  to  be  etecied  upon  said  lots,  should 
be  destroyed  bj  Are  wilbiu  three  years,  and 
another  flouring  mill  of  like  kind  and  capacity 
Is  not  erected  upon  said  lots  within  aaid  tbree 
years,  oc  its  erection  begun  vilhin  said  three 
yean  and  completed  wilbin  a  reasonable  tloie 
thereafter,  said  Dutton  shall  deed  back  aaid 
lots  to  said  Ayres  and  Co.;  ..."  or,  If  be 
\tat  unable  lo  reconrey,  he  sbould  pay  Ayret 
&  Co.  $800  as  liquidated  damages.  These  are 
tbe  only  two  written  documents  in  connection 
with  tbe  transaction .    All  else  rests  in  parol. 

Tbe  defendant,  Dutton.  erected  tbe  mill, 
according  to  the  terms  and  apecifications,  and 
carried  on  the  business  for  about  two  yean 
and  a  half.  The  Inveatment  was  a  losing  one 
for  bira,  and,  after  of^-'-iiig  to  sell  the  property 
to  other  parties,  who  are  comuiainants  in  this 
suit,  at  a  considerable  sacriflce,  he  sold  tbe 
machinery,  and  was  proceeding  to 
same,  when  this  bill  waa  Bled,  and  he  was 
enjoined.  The  original  bill  set  up  a  bonus  of 
|2,B00  paid  to  Dutton,  aud  prayed  that  said 
sum.  with  intercBt  from  the  time  of  payment, 
he  decreed  to  be  paid  into  court  for  payment 
bnck  to  the  aeveral  subscribers;  thai  the  com- 
plninants Ayrea  be  paid  the  sum  of  $600:  and 
that,  in  default  of  such  payments,  the  defend- 
ants be  enjoined  from  removing  the  miil.  Sub- 
sequently complainantB  filed  an  amended  bill, 
in  which  their  prayer  for  specific  relief  was  to 
enjoin  tbe  removal  of  the  mill  and  its  machin- 
ery. There  wai  also  a  general  prayer  for 
relief.  The  court  below  found  that  the  amounts 
subscribed  were  paid  upon  the  equitable  and 
implied  consideration  that  Dutlon  should  erect 
the  mill  and  operate  it  with  ordinary  business 
skill,  and  fairly  attempt  to  make  the  same  a 
profitable  nnd  permanent  businessi  that  it  was 
not  carefully  and  skillfully  conducted;  and 
that  it  was  inequitable  towards  the  subscribers 
to  remove  Ihe  milL  The  decree  was  for  s  lien 
upon  the  mill  and  machinery  for  the  amounts 
paid  by  complainants,  and  that  until  such  pay- 
ments be  made  defendants  be  enjoined  (rom 
removing  the  macluDery.    There  was  no  ez- 

B'ess  stipulation,  either  verbal  or  written,  Aat 
UttOD  should  continue  the  buslneaa  for  any 
specified  time,  Tbe  building  and  plant  were 
erected  by  Dutton.  as  agreea  upon,  at  an  ex- 
pense of  about  IIO.AOO. 

1.  Complainants  have  failed  to  eslablish  a 
case  for  the  relief  asked.  Complainant  Camp- 
bell is  In  default  upon  his  subscription,  and 
makes  no  oBer  to  pay  tbe  balance  due  from 
bim.  The  bill  alleges  that  the  agreement  was 
for  a  bonus  of  $2,600;  that  this  amount  was 
subscribed  and  turned  over  lo  Dutton,  and 
accepted  by  him  as  money.  It  Is  now  con- 
ceded that  the  whole  $3,600  was  not  raised  nor 
subscribed.  It  la  neither  alleged  nor  proven 
that  Dutton  received  the  subscription  pledfiea 


B  a  fulfliiment  of  the  agreement  on  tne 
1SL.RA. 


part 


of  iJte  complalnuita  and  (hdr  oo-aDbMriban. 
The  demand  of  complaiuaBls,  therefore,  !•  In 
vloiation  of  the  univercal  rul«  that  they  who 
ask  equity  muat  do  equity. 

2.  It  was  Qndoubt«dty  contemplalad  by  th» 
subscribers,  and  by  Dutton,  that  the  bualneas 
would  be  permanent,  aa  the  plant  itself  wa» 
permanent  in  character.  It  was  undonbtedly 
also  contemplated  that  the  business  wonld  be 
sncoeesf ul.  Neither  ntrty,  Iberefora,  thon^t 
of  making  any  provision  as  to  time.  Ko  bMiu» 
would  have  been  subscribed,  and  Hr,  Dnttoo 
would  not  have  expended  nearly  all  his  dimuis, 
if  any  serious  doubt  of  the  «ncc«aiOf  tbe  enter- 
prise bad  existed.  Tbe  sulMcribera  to  tbe  bonus- 
gave  no  guaranty.  It  was  a  common  vantore, 
in  which  the  snbscriben  ataked  their  bonus  of 
$2,500,  and  Hr.  Button  the  balance,  about 
f8,000.  It  wonld  be  againat  rcMon  and  con^ 
mon  sense,  under  these  circnmstancea,  to  Imply 
an  agreement  on  the  part  of  Hr.  Dutton  to 
continue  the  business  at  a  loss.  We  have  not 
before  us  the  case  of  a  successful  boaineas 
under  like  conditions,  and  upon  such  ft  caa» 
we  intimate  no  opinion.  It  remains,  therefore, 
to  determine,  from  tbe  record  presented  to  us, 
whether  defendant  Dutton  made  a  fair  and. 
honest  eSort  to  render  the  buslneaa  a  succen, 
so  as  to  warrant  iia  continuance.  The  busi- 
ness was  not  successful;  and  tbe  oouit  below 
attributed  ihefaUore  to  want  of  care,  skill  and 
attention  on  the  Dart  of  Mr.  Dutton.  There  is- 
no  charge  or  evidence  of  bad  faith  on  his  part- 
He  fully  complied  with  his  agreement  in  erect- 
ing tbe  mill.  He  had  more  at  stake  and  was- 
deeply  Interested  In  the  success  of  tbe 


sold  it  In  other  places.  Several  other  millsof 
a  like  character  were  doing  business  not  far 
from  this  one.  Several  mifleia  leallfied  in  the- 
case,  and  from  the  evidence  it  is  at  least  doubt- 
ful whether  the  complaints  against  Hr.  Duiton 
in  Ibis  respect  were  mom  common  than  againsL 
millers  generally.  Several  causes  operated 
against  Mr.  Dutton,  which  It  is  not  necessaiy 
to  enumerate.  I  think  the  evidence  establisbea- 
the  fact  that  Mr.  Dutlon  fully  complied  with 
bis  agreement,  and  made  aa  honest  and  faith- 
ful attempt  to  render  the  bualoeas  a  success. 
Having  done  this,  he  was  no  lonfffir  compelled 
to  carry  on  the  business,  and  bm  the  right  to- 
sell  and  remove  the  machinery. 

8.  It  follows  that  the  complainanta  did  not 
by  their  sutiecriptions  obtain  a  lien  upon  the 
mill  plant.  There  was  no  express  Novlsion 
for  a  lien,  and  none  can  be  Implied  m  such  a 
case  as  this.  It  would  be  moat  inequitable  to- 
hold  that  Hr.  Dutton  look  all  the  riska,  and. 


has  incurred. 

The  deeru  ef  Hu  eovrt  Mow  it  rmertd,  aad. 
bill  dlsmisaed,  with  the  coata  of  both  courts. 

The  other  Justices  concurred. 


.:Jb.G00g[e 


Hnxn  T.  Ubad. 
NEW  YORK  OOCBT  OP  APPBAL8  (»d  My.). 


Darld  MILLEB,  Sapt., 
Sanb  F.  HEAD,  Implekded.etc,  Jjipf. 

( H.T. ) 


■  (pedfled  lime  abovt 

i«Dder  bla  InteraM  Id  the  vropertr  liable  for  llena 
for  l*bn  anA  msteolBl  furolilnd  lor  tfaom,  and 
tueffeotli  notdltnlntaliedbrtbelniertlODliitlM 
ooatraot  of  a  >Upul>tioii  that  meohuiKM' 
■ball  be  tulweqaent  to  tbon  of  the  vendor. 


(OatbberS,unj 

APPEAL  by  defeodtuit  Uead  fiom  «  Jndg- 
meol  of  the  QcDeral  Term  of  tbe  Suprenie 
Oouri,  FiiBt  Deputment,  afflrming  a  Judg- 
ment of  the  Special  Term  In  favor  of  plaintiff 
Id  an  acUon  broDght  to  enforce  a  mechanics' 
lleo.    Aifflrmed. 

Btalementby  FoUett,  Ch.  J.: 

Haf  3B,  1887,  tbe  defendant  owned  In  fee 
land  ui  the  City  of  New  York  eitendinK  from 
ISTth  to  138tb  Street,  and  bounded  on  the  east 
by  HadisoD  Avenue  and  on  the  west  by  a  Una 
drawn  parallel  with  and  S6  feet  west  of  the 
avenue.    On  tbe  date  mentioned  the  and  one 


nalestolstlve  latent,  as  dJnlOMd  br  tbe  MdloW 
mterpTetntion  oT  ilmltar  prooedlng  AOla,li  "to 
«nlarse  (be  remedy  afforded  b7  the  former  AeU 
on  the  same  aubJeoL*^  Heokmaan  v*  Plnbiej,  Bl 
K  y  at:  HnckeU  v.  Badeau,  K  N.  T.  ITS:  Luonle 
v.Hos>n.K  N.r.  «)i  Knapp  v.  Brown.  «  H.T. 
JOT'  Bturvcaaat  v.  Brownliv,  1  Jonee  *  B.  SDh  Hul- 
dooD  V.  Pitt.  IDalj,  lot,  M  M.  T.  » 

Tbe  principle  objeot  Is  to  provide  eeouritT  for  a 
idBM  of  penoni  whose  claims  rradusU;  ecoum- 
nlate  from  d>7  to  day,  and  who  cannot  protect 
tbeneelveaio  any  other  war.  As  the  lien  ettoabea 
ttom  tbe  outset  upon  tbe  land  as  well  as  upon  the 
Impravements,  and  leeta  alike  upcm  both.  II  most 
be  held  torenulnupoDtbelandafteTthelminDve- 
inents  have  been  destroyed  or  removed.  Blebtle- 
man  V.  MoBrlde.  IT  01.801;  Clark  V.  Parker,  G8  Iowa, 

The  object  of  tbe  Le^tolature  wu  not  arbttrarilr 
toBiv8apBiK>n«lprlvlleBe  to  certain  pereons  and 
refuse  It  to  others,  but  it  wss  to  charge  the  fund 
or  property  wbtoh  was  not  by  tbe  oommon  law 
charwble  with  tbe  debt  Donaldson  t.  Wood,  a 
Wend-STT. 

Tbe  lien  is  to  have  **an  opOTstiOD  somewhat 
tbe  nature  of  an  attaobment  of  tbe  fund  In  I 
owner'*  bamto.'*    MUUr  v.  Moore,  1 B.  D.  Bmllh. 
7*L 

The  lleo  ia  akin  to  that  itven  ti;  the  oommon 
tew  to  artlaans  apon  materials  In  their  poaerojlon 
for  labor  bestowed  on  them,  and  Is  a  favored  Uen 
boOi  In  law  and  equity,  t  Kent,  Oom.  KBl:  Boberts 
V.  Fowler.  8  B.  D.  Smith,  S8E. 

The  LeRlslatore  Intended  altogectier  to  discard  the 
requirements  of  "a  contract,  eipreaa  or  Implied," 
on  the  pert  of  tbe  owner  of  tbe  land,  aud  to  en 
laige  the  rnmedy  of  tbe  workman  or  fomlsher  of 
materials  In  the  direction  of  ell  oases  wbere  the 
owner  of  the  land  ahould  oonsent  to  tbe  work,  i 
«t  all  events  Instl^t*,  or  In  any  way  procure  it  to 
be  done  on  his  land.  BurMtt  v.  Harper,  n  N.  T. 
Kt;  Otit  V.  Dodd.  St  Han,  G3»:  Luonle  v.  Hognn,  B 
S.  T.  4X:  Riley  v.  Vataon,  8  Bun,  STO:  Keno  v. 
Hoder,  to  M.  Y,80l!  Flenon  v.  People,  18  Hnn.  OZ; 
Sokhard  v.  Donohue,  0  Daly,  SU. 

border  to  oonOrm  tblB  view  of  the  lesislatlve 
Intention,  and  to  BsoertalD  its  oom  pan.  It  !■  allowa- 
ble to  refer  lo  contemporaneous  leKtolatlon,  al- 
though, not  predeely  tn  pari  maltria.  Chase  v. 
Lord,  0  Abb.  N.  0.  STB. 


pear*  that  to  an  aotton 
benefldal  tfeota  oanoot  be  defeated  by  tbestlpula- 
tlon  as  a«alQStane  notln  privity  with  ^tberof  tbe 
partlei  to  It,  and  who,  wlthont  notloe  of  the  Etlpula- 
tIon,have  fumlsbed  labor  or  materiaL  It  waa 
further  held  that  the  ooatraot  was  proof  of  de- 
fendant's oonaent  to  tbe  erection  of  the  buUdlDg 
and  la  sufficient  to  subleot  the  owner's  Interest  to 
all  Uie  Incidents  of  the  Hen.  HlUer  r.  Head,  UT  N. 
T.SU. 

The  AototUtBieoocniMsoBlytbe  k««I  owner- 

ship,  as  contra-dlstlnculBbed  from  tbe  equltabla 

lenhlp.    Blley  v.  Walaon,  8  Him,  IN;  Sobmalla 

iMd,  S  K.  T.  S.  B.  UT;  NtiUs  v.  Bpll1n«er,  < 

Hun.  SKt-.  Baokett  v.  Badean,  tB  N.  T.  OT;  Husted 

.Hatbes,nN.T.e8. 

We  are  at  liberty  to  legard  (be  Judicial  Interpr^ 
ttlOD  o(  the  statutory  reettals  in  a  rimllar  preoed- 
ig  law  asltls  an  elementary  rnleof  Interpretation 
oat  whcse  an  Ao(taat  (be  same  BeoeiBl  character 
as  the  former  Aik,  and  la  In  furtbersnee  of  the 
Lmesen'j^poUoy,  Hlssubjeottotbe  same  rules 
~       "  Bobaefer,  n  Qa, 


/udtoio) 


Of  the  ..let. 


Under  a  very  recent  oonstmctloD  ptaoed  upon 
thtaAotby  (heSewTorkOourtof  Appeals  11 
18  L.R  A. 


/Toturc  and  •oops  <f  tA«  ramsdv. 

Tbe  lien  of  meobanloe  and  materialmen  on  buHd- 
lugs  and  the  land  upon  whioh  tbey  are  erected,  as 
aeourlty  for  the  amonnt  due  them  for  work  done 
aud  mat^ials  furnished.  1*  tbe  "creation  of  sta'^ 
ute.''aod  wss  unknown  eilber  at  common  law  or 
m  equity.  PhlUlpa,  Hecbanica'  Ueoa.  I  1,  dUog 
Devil  V.  Farr,  18  Pa.  Mr;  IfcKlelr.Boria»d.E8Cal. 
lU;  J>oellnerv.Bogera,UHo.8ll):Ayet*T.Beveret 
in  N.  J.  L.  «Tfc  Bpencer  t.  Bamelt,  SB  N.  T.  Mi 
Sooth  Pork  Canal  Oo.  v.  Gordon,  TH  D.  S.  >  WalL  MO, 
UIi.ed.8M:  UoCoy  V.  Quick, 80  Wis.  tSL 

Slatutea  governing  mecbanlos'  Uens  are  rem^ 
dial,  and  must  t>e  llbeially  oonsOued.  BogenT. 
Omaha  Hotel  Co.  i  Neb.  W. 

This  prooeedlnK  la  wholly  statutory,  and,  to  en- 
title a  olalmaat  to  itt  beneflts,  the  redtak  of  tbe 
eoaotment  must  be  closely  obaarved;  sny  lubstau- 
Ual  failure  In  tble  rsspeotwlllavoM  tbe  Hen  and 
the  court  ha*  no  power  or  authority  to  eualala  tbe 
proceeding,  u  a  oompllance  with  tbe  requltementa 
of  the  Statute  Is  neoessary  to  oonfer  JurlsdlotloD, 
and  when  that  Is  omitted  In  any  easentlal  particu- 
lar, tbe  benefit  designed  by  tbe  Statute  cannot  be 
obtained. '  Brown  v.  New  York,  8  Thomp.  ft  C.  IM; 
Van  Loon  v.  I^ns,  O  N.  T.  Si;  Burrows  v.  Ford,  • 
H.T.  IT*  People  V.  Enowlce.  #1 N.  T.  416. 

The  State  "prcaerlbeethe  conditions  under  whtob 
a  oouit  may  act;  those  coodlUoos  cannot  be  dis- 
pensed wltb  by  HtigaDta,  for  Id  such  a  ease  tbe  par- 
tleuUr  oondltlon  or  status  of  the  defendant  Is  made 
■  juriBdloUonal  faot"  Davldtbuigb  v  "-'-' — 
,  booker  L.  Ins.  Oo.  (0  N.  T.  8801 
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Oct., 


Herman  Gierke  entered  Into  ft  mitten  contract  I 
bT  whicb  she  covenanted  to  sell,  andbe  topnr- 
cbase,  the  piemiBea  for  $70,000.  Gierke  also 
coTeoaDtea  to  complete,  on  or  before  October 
],  1887,  ail  dweUing-bouaes,  tben  begun  on  tbe 
Boutb  part  of  tbe  laudB,  in  a  fityle  apecifled  In 
the  contract,  and  coaling  at  leaat  f6,000  each. 
The  defendant  covenaolM  to  advance  Gierke 
$21,000,  payable  b;  installments  as  tbe  work 

e'ogTeased,  to  aid  Id  tbe  erection  of  tbe  buUd- 
gB.  It  'was  mutual)  J  covenanted  that  when 
the  bouses  were  completed  Ibe  defendant  would 
convey  tbe  land  to  Gierke,  and  that  he,  con- 
currently therewith,  would  give  bis  bonds  to 
secure  the  payment  of  tbe  purcbase  price,  $70.- 
000,  and  the  $31,000  to  be  advanced,  aecured 
by  mortKapes  on  tbe  premises.  The  contract 
contained  tbe  following  provlaion!    "And  It  la 


■greed  that,  ahoold  any  mecbanlca'  lien  he  filed 
against  the  prop^y  herein  deecrlbed  during 
tbe  progress  of  said  buildings,  or  against  any 
port  thereof,  .  .  .  such  mechanics  lien  ,  .  . 
shall  be  subsequent  to  tbe  Uens  and  claims  of 
tbe  party  of  the  first  part  (Sarah  F.  Mead^  but 
in  such  cases,  or  eitlier  of  them,  It  is  agreed 
that  all  payments  or  advances  dneor  to  become 
due  under  this  contract  mar,  at  tbe  option  of 
tbe  party  of  tbe  first  part  (Sarah  P.  Mead),  be 
withheld  until  aucb  lien  or  liens  shall  be  re- 
moved and  discharged  of  record ;  or  said  party 
of  the  first  part  may,  at  her  option,  apply  such 
paymenis  or  advances  to  the  payment  and  dis- 
charge thereof,  or  said  party  of  the  first  part 
(SarahP.  Mead)  may,  at  her  option,  in  the  caas 
of  a  mechanics'  lien,  deposit  an  amount  suffl- 
ctent  lo  cover  said  lien  or  liens,  or  give  ■ecuriU' 


The  f  oundatloii  of  a  meobanlos'  Ifen  Is  an  Inilebt- 
ednos  existing:  npon  a  aono^ct  by  tbe  person 
■ouibt  to  be  charged.  Tlley  v.  Thousand  Island 
Hotel  Co.  »  Hud.  IM;  Dlion  v.  laFarge,  I  B.  D. 
Brnith,  -nS;  PenilleburB  v.  Meade,  1  E.  D.  Bmlth.  788: 
Quinn  V.  New  Tork.  £  B.  D.  Bmltb.  U8:  DeOonde  v. 
Olnuled.  a  How.  Pr.  ITS;  Knapp  v.  Brown.  U  N.  Y. 
lOT;  Oa;  v.  Brown.  1  B.  D.  Smith,  731;  Broderick  v. 
PoUlon.  S  B.  D.  Smllb.  UN;  Walker  v.  Patne.  Id.  teH; 
Heyen  v.  Bennett,  T  Daly.  *n;  Huldooo  r.  Pitt,  M 
N-Y.!W. 

Proceedings  and  Judgment  under  the  Mecbanloa' 
Uen  Law  are  held  lobefnji<r*otiamind  nottrirvm. 
Tbe  Uen  of  tbe  Judffment  upon  the  partJoular  prop- 
erty relates  tuok  to  the  ttme  the  work,  elc,  beKBU. 
but  la  m  other  reapeols  a  general  Judgments  An 
Invariable  and  Imeparable  quality,  etc..  of  a  pro- 
oeedloR  In  rtm  It  the  eetzare  of  tbe  tblnc,  c  g.  >eli- 
ureunderanattaohment,  although  such  writs  IsBue 
agaliuit  the  defendanta  by  name.  Capelle  v.  Baker, 
8  Boost.  (Del)  SU. 

Iilan  ffcnemed  bv  fM  contract  i£>Ctft  a<  oumer. 
A  party  tumlablng  mateTlall  or  doing  work,  re- 
lying upon  tbe  lien  given  by  statute  for  aeourity. 
must  examine  the  oontriol  with  tbe  owner,  (or  it 
Is  only  to  the  eilent  of  wbat  Is  due  or  to  beoome 
due  upon  this  contract,  that  his  ifen  can  attaoh. 
If  be  fumlsbea  the  msterlaU  Or  does  tbe  work  (or  a 
Snb-contraotor,  In  like  rellanoe,  be  should  not  only 
eiamlnetbe  oontract  witb  the  owner,  but  also  that 
Of  tbe  ■ub-oontrHOtor:  (or.  U  tbe  sub-con  tractor 
falls  to  perform  bis  ooutraot,  so  that  nothing  tie- 
oomes  payable tbeieon,  or  Is  paid  In  full,  according 
to  Ite  terDiB.  In  case  of  performonoe.  there  can  be 
no  lien  wlHiln  tbe  principle  of  the  decisions  In  Car- 
man T.  Holnorow,  18  N.  Y.  7D;  Lumberd  v.  Byra- 
ouse,  B.  *  K.  Y.  B.  Co.  U  N.  T.  ttli  Crane  v.  Oenin, 
ao  N.  Y.  ISTi  Hagan  t.  AmerloMi  Baptist  HoBte  M. 
Boo.  U  Daly,  18L 

To  uhot  the  Htn  otttwftet. 

As  between  (he  oweer  and  metiuinio.  everything 
puc  Into  and  forming  pan  of  a  building,  or  ma- 
ohlnery  formanutacturlng  purposes,  and  essential 
to  the  manufactory.  IB  a  part  o(  the  fraebold;  as 
wheels  of  a  mill,  the  stonee  and  even  tbe  boldng- 
clulb,  a  copper  kettle  or  boiler  In  a  brewing-house, 
when  proved  to  be  essential  to  tbe  brew-bouse,  are 
subject  lo  [be  Mecbanlca' Lien  Law.  Qnyv.  Hold- 
ship,  17  Serg.  ft  H.  418. 

Sols  a  cooking  range  (Bellly  v.  Hudson.  K  Ho. 
S83l;  and  a  cotton  gin  placed  In  a  gin-bouse.  Swell, 
Fixtures.  2X. 

8o  the  engine  by  which  a  steam  saw-mlU  Is  pro- 
pelled Is  part  of  tiie  building.  Morgan  v.  Arthurs, 
8  Watts,  140. 

Likewise  mlU-stoneslWademanT.Thorp.BWattB. 
13L.B.  A. 


IIS),  and  machinery  put  np  for  a  mU,  fastened  by 
■crews  and  bolts.    McOreary  T.  Osborne,  9  CU.  UL 

Under  a  statute  that  "erery  penon  pertorminr 
labor  upon,  or  furnishing  matoials  to  be  used  in 
the  construction  of,  sny  InilldlDg,  absU  have  a  Hen 
upon  tbe  same,"  mjrror-framte  set  in  the  wall,  fas- 
tened by  hooks  and  serewa,  sotbeyeanberemoved, 
but  designed  by  tbe  owner  to  be  permanut  and  to 
go  with  the  building  wha  sold,  Mtltie  the meobanio 
to  a  lien  on  tbe  bnUdlng.  Ward  v.  KUpatrlok, » 
S.  Y.  118;  Phllllpa.  Ueohanlcs'  Ueos,  Ed  ed.  I  m. 

Itoovers  anything  used  In  tbe  ennstmotlotl  of 
the  bnlldlng.  Hanrd  Powder  Co.  v.  Bymea.  Vt 
Abb.  Pr.  4».  Hendenon  v.  New  York,  S>  U.  B.  MB. 
n  L.  ed.  HT;  Kent  v.  Hew  York  Cent.  B.  Oo.  U  M. 
T.  SSI,  aaa  PbUllpa,  HBcbanloa-  Llena.  »  «.  A 168. 

When  tbe  articles  furnished  ere  In  fact  and  In  in- 
tention annexed  to  tbe  freehold,  so  as  to  beeomiSB 
part  of  It.  and  would,  as  between  vendor  and  ven- 
dee pass  by  deed  of  tbe  premlsea  without  spedal 
ennmeration,  the  materlnlmaa  has  porfortued 
Uborand  furnished  malerlals  used  la  altering  or 
repairing  a  building,  or  appurtenanoes  thereto,  (or 
which  be  ta  enllMed  to  a  lien  under  the  statute. 
Ward  V.  Bilpetrlck,  BS  N.  T.  41B;  VoorheM  v.  Mo- 
Qlnnls.  aS.Y.HTS;  HcRea  v.  OeotraJ  Nat.  Bank  of 
Troy,  as  X.  Y.  leO;  Laws  ISSS,  chap.  812; 

The  materials  furnished  taay  beoome  soaBIied  to 
the  realty  as  to  entitle  tbe  party  fumlshing  the 
same  to  tile  a  meobanlcs'  lien.  Ombony  t.  Jonca, 
IB  N.  Y.  ta&:  McRea  v.  Central  Nat.  Bank  ol  Troy, 
86  N.  Y.  Uft  Dobschueuv.  HoLlIday,aBIU.m;  Oaty 
V.  Casey,  U  HI  IBB,  191:  Groei  v.  Jackson.  8  Daly, 


38>;  Moran  v.  Chase,  G£  N.  Y.  84B. 

Wtm  an  wtUitn  Vu  Ad. 
The  several  Meohanlce'  Lien  Acta  of  this  State 

unite  In  making  tbe  privilege  of  alien  as  broad  as 
language  can  frame  It.  ''Bvery  person"  savs  the 
New  York  City  Act,  "Any  person,"  ssy  tbe  other 
Acta,  who  performs  labor  or  furnishes  matsrlals  by 
the  "requeat"  (N.  Y.  City  Aot).  "consent"  (State 
Actf,  or  "permission"  (Kings  Co.  Act),  of  tbe  owner. 
may  have  alien.  Construing  this  language  strictly, 
there  la  no  limit  to  tbe  right  so  far  as  parties  are 
concerned.  Unfortunately  for  this  simple  OOO- 
struotlon,  tbe  term  "Any  person"  is  not  always 
construed  Uierally  (Freethy  v.  Freethy,  IB  Bsrb. 
841).  It  only  ooveis  those  persona  whom  li  la  rea- 
sonable to  presume  tbe  Legislature  |jit«ided  to  be 
deelgnated.  and  who  aie  capable,  legally  and  physi- 
cally, of  coming  witbm  Ita  terma.  Kneeland.  Me- 
chanics' Liens,  2d  ed.  I E. 

The  word  "oon tractors."  aa  uaed  In  the  Aot  la  to 
be  understood  to  embrace  all  who  employ  "labor- 
ecn"  in  tbe  ouutrucHoii  ot  tbe  work,  wbMher  ther 


HiLLBB  V.  HKAI>. 


noder  tlw  Statute,  ana  contert  the  nme  at  the 

coet  and  ezpenw  of  the  puty  of  the  lecmad 

■"  —    -  -         1  de'         ■ 

ponj  ofthe^TstpaTt  (Sarah  P.  Mead)  ezpressi; 


Krt  (Herman  Gierke),  and  deduct  the  game 
nn  said  ptmueuta  or  advancea;  and  the  Bald 
panj  oftheflTstpart  (Sarah  P.  Mead)  expressly 
leaervBH  the  right  U>  malce  the  aald  pajmenta 
or  advancM,  or  any  part  of  Che  Bald  paymentB 
or  sdvancet,  hefore  they,  or  either  oi  them, 
may  be  due  and  payable,  or  out  of  the  order  Id 
which  they,  or  either  of  them,  may  hecome 
due  aad  payable."  June  9,  1887,  Gierke,  with 
die  aasoit  of  Barab  F.  Head,  aaslgoed  the  con- 
tract to  Edward  Grippentrog.  On  the  20tb  of 
June.  1887,  David  Miller  (Ihe  plalntUI),  and 
Grippentrcv  entered  Into  a  written  contract  by 
which  Hilfer  coDtracted  to  furolah  atone  for 
the  completion  of  the  buildlnBa  for  $9,060,  un- 
der which,  prior  to  January  24,  J888,  the  pletn- 


tiS  fumlBtaed  atone  of  the  value  of  tl,BOO;  and, 
Che  price  thereof  not  being  paid,  a  lien  was  fllea 
on  the  34rh  of  Januaiy,  1688,  pursuant  to  chap- 
ter 843  of  the  Ijiws  of  ISSOtJo  foreclose  which 
tbis  action  was  brought  Dpon  the  trial  the 
court  found  that  the  plaintiff  tiad  tumiabed 
under  the  contract  stone  uaed  in  the  buildiof!! 
of  the  value  of  11,500,  which  was  adjudjied  to 
be  due,  andaJudgmentwasenteredforecloBliig' 
tbe  lien,  with  coeta;  from  which  the  defendacit 
appealed  to  the  general  term,  where  It  was  af- 
firmed, and  thereupon  tbe  defendant  appealed 


Mr.  E.  N.  T&ft  for  appellant. 
Mr.    Willi*m   E.  Stawvt.   with   Mr. 
r»maB  T.  Hort.  for  respondent: 
It  was  tbe  design  of  the  Statute  to  cbargfr 


be  orfrlnal  ea  Bub-contiaoton.  So,  too,  tJie  wotd 
"laborerB,"  In  oontn-dlsClaotloii  to  the  word  -coo- 
tracton,"  is  Intended  to  Include  aaoh  penona  aa, 
iip<»i  the  emploTDient  of  oonlraMoia  acniallr  en- 
■affe  In  tbe  oonatructlon  of  the  work.  Wamei  t. 
Hudaon  River  B.  Oo.  S  How.  Pr.  «*. 

An  aroUteot  has  been  held  to  oome  within  die  pro- 
toodonol  Um  statute  and  bis  work  la  aa  much  entl- 
Ued  to  tbe  desisnadon  ot  labor  and  Mrrtoea  aa  tnat 
otcarpenlera.  maaona  or  plumbers.  Kalubt  v.  Nor. 
Tta,  18  Hlnn.  tlB-tm;  Bank  of  Peniwrlranla  T.  Qrks, 
K  Pa.«E0-ttt!  Mutual  Bra.  L.  Ina.  Co.  T.  Bowand,  SB 
M.  J.Bq.8W.arr:OoDantr.VaiiHohalcik,  £t  Barb.  Ot: 
Hovey  T.  Teobroeok,  ■  BoM.  81B;  Vlnoent  r.  Bam- 
ford,  U  Abb.  Pr.  N.  B.  SB.  Jones  *  a  NK,  EID;  OofBD  r. 
Be7nolda,87  K.  T.  010-60:  BrloHoa  v.  Brawn.  SS 
BaibjaO;  1  Dotnat,  Civ.  lAw.by  Stnbao,  H ITK,  ITtl: 
AlklD  V.  WaBon.  SI  N.  T.  US;  RIchardBoa  v.  Aben. 
drotb,  a  Barb.  US,  ns.  2SB;  Qumer  t.  AtlanUo  ft  Q. 
W.  B,  Oo-  88  N.  T.  BD8,  MT.  pTl:  WllUamson  v.  Wada- 
wortlu «  Barb.  M;  HumsaD  v.  IluUIifan.  18  La. 
Ann.  Sytt;  Capron  v.  Btrout,  11  Nev.  aoi,  BIO. 

lAbor  upon  a  building  and  materlala  naed  In  Ita 
eoaitnicllon  are  the  t«et  of  tbe  lienor^  right.  In 
otber  words,  the  work  and  tbe  materlala.  both  In 
fact  and  Id  Intentkin,  must  have  become  part  and 
parcel  of  the  buUdlnv  ICaelf.  Ward  v.  Kllpalrlak, 
us.Y.ta. 

The  law  IB  BoUdtoui  for  all  parties  who  ate  wltb- 
In  the  Aot  and  where  a  rlgbt  of  lien  baa  been  ore- 
ated  and  no  eipiess  waiver  of  this  right  1b  shown, 
the  law  Is  reluctant  to  Implja  waiver  of  that  right. 
Payne  T.  Wllaon.  Tt  H.  T.  348. 

Bub-eontmetorar  mattrlainian. 

Tn  order  to  entitle  a  aub-con tractor  or  maCerlaJ- 
■uan  to  a  judgment  against  Che  owner,  he  must 
show  ettber  tbat  at  tbe  time  ot  ihe  arsaUon  of  the 
Iko.  1^  tbe  flllng  of  the  notice,  a  debt  was  actually 
owing  from  the  owner  Co  the  oontiaotor,  or  else 
thatthe  same  Bubeequeatljr  became  due  and  owing, 
Bmlth  V,  Coe,  t  HIIL  8M;  FarBUBOU  v.  Burk,  4  E.  D, 
Smith,  no-,  Lynch  v.  Casbman.  S  K.  D.  Smith.  MO; 
BuUlvan  v.  Brewster,  1  E.  D.  Smith.  SB^  Bee  also 
Sohuetder  v.  Bobeln.  tl  How.  Pr.  XBS. 

A  sub-con  tractor  or  materialman  can  aoqulre  a 
lien  lo  tbe  extent  oC  the  sum  due  from  the  owner 
to  the  oontractor  at  the  time  ot  tUIng  the  lien. 
Olbson  V.  Lenane.  M  N.  T.  IBS. 

it  la  not  tbe  duty  of  the  contractor  to  hunt  up 
everyone  who  may  bave  worked  for  or  furnished 
materlala  to  a  aub-oonCracCor,  and  ascertain  wheth- 
er Ibey  have  been  paid,  but  It  Is  tbe  duty  of  such 
penons  to  give  tbe  oontractor  the  notice  required 
t^  law  In  order  to  bind  him.  French  v.  Bauer,  ffi 
N.  T.  B.  B.  8». 

Upon  proof  ot  tbe  Indebtedness  and  of  the  faols 
aa  to  HUng  the  notice,  the  cjuestlon  as  to  the  llr""' 
tSIi,  R.  A. 


It  of  the  owner  beoomee  a  question  of  law.   Onltb 
T.  Ooe,  IB  M.  T.  W8.   Bee  noCa  tc  "  '       ■ 
land  (Pa.)  1L.B.A.TU, 


the  owner  oC 
tbe  letod  title,  tbe  vendor  betora  the  aotnal  coo- 
veyanos  ot  tbe  land,  and  not  the  vendee  under  » 
oonbaettor  ooDveyanee.  Tluuct«r  v.  WilUama.  U 
Pick,  tt:  lAmb  V.  Cannon.  SB  H.  J.  I.  801;  Hetoalf 
V.  Hunnewell,  1  dray.  WT;  Hayes  v. 


Oonsmt  of  otnur  lulllolmt. 

However  manttesCed,  tbe  consent  ot  Che  owner  to 
tbe  erection  of  tbe  bouae  la  auttdent  to  give  per- 
BODS  furnishing  labor  or  materials  a  mechanic^ 
Uen.  Hnatsd  v.  Matbea,  n  N.  T.  888;  Nellla  v.  Bell- 
inger, a  Hun,  EOa 

Oonaaut  Implies  a  degree  of  superiority,  at  Irani 
Che  power  of  pievendug:  It  ImpUeanotmeTalytbat 
apetaonaooe(lesto.butauthoiiaea,aDaot.  Crabbe'a 
Bynonynw;  Ocdwell  v.  Watktiu,  U  Daly,  8DS. 

ItlBBynonymonawltb  "permlHlon."  Hackettv. 
Badeeu,  88  N.  7.  at. 

8uob  coiksent  may  be  Implied  by  Cbe  aoCa  aiHt 
deolaraClona  of  the  owner,  and  auoh  Implied  consent 
la  operative  to  Che  aame  extent  aa  It  he  contracted 
dbeoUyfortbelmprovementa.  OUa  v.  Dodd,  flO  N. 
T.83L    See  Bom  V.  Simon,  80  II.T.B.BHfi. 

"Bm  knowledge  end  approbaUon  of  the  work  br 
tbe  ownerareaufllolentloeubjectlierlntareatlnth* 
land  to  Cbe  opeiaUon  of  the  Hen.  Hallwig  v.  Blu- 
menberg.  tt  N.  T.  B.  B.  II. 

There  Is  an  Implied  oonseut  of  the  owner  to  fur. 
nish  necessary  labor  aod  materlala  whate  ha  leaaea 
tbe  land  and  agieea  that  his  tenant  may  make  Im- 
provements thereon,  which  are  to  beoome  his  prop- 
erty at  Ihe  end  of  the  term.  Burkltt  v.  Harper,  T8 
N.  T.2J8. 

But  under  a  prior  Statute  (Act  ot  18tSi,  It  waa 
held  that  wbere  tbe  owner,  during  tbe  running  ot 
the  lease,  approved  of  oarCaln  Improvementa  made 
by  the  lenee.he  did  not  thereby  aubJectblBlnt«rest 
Co  a  Ilea  Cberef or  on  tbe  ground  of  oonsent.  Jonea 
V.  Manning,  IS  M.  Y.  B.  B.  TrL  Bee  Craig  v.  Bwlner. 
ton,  B  Bun.  lU. 

Where  the  owner  oonCraoCed  with  a  bulldloff 
oompany  to  erect  a  building,  and  ibe  company  or- 
dered certain  equlpmenla.  and  the  owner,  with  tbe 
company^  consent,  ordered  larger  and  more  ex- 
pensive equipments  as  a  snbstttute  on  his  own 
reapoiKlUUEy.  bis  teCerest  was  SDbJeoCed  to  a  ben 
therefor.    Blchardson  »  B.  Co.  v,  Btfd,  8  H.   F. 

.    Tbe  knowledge  of  a  n 
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theland  wltli  debta  cootncted  In  Improrlng  It 
In  CSM  the  owner  coDwoted  to  or  permitted 
the  work  to  be  done,  although  under  ■  ooDttoct 
nude  with  the  vendee. 

SaWn  T.  Ore**,  4S  N.  T.  768;  BarUa  ▼. 
Barpw,  »  K.  T.  378;  Otit  t.  Dodd,  V)  ET.  T. 
886. 

»  lo  sell  it, 
■  build  QpOD 
the  premleet  sold,  and  after  completion  of  the 
houMa  ibe  builder  ia  to  aecure  the  purchase 
price  and  tbe  advancM  by  mancaKeB,  the  per- 
Bon  who  agrees  to  purchase  builds  by  permia- 
aloD  of  the  owner  {Bart  v,  Whetier,  1  Thomp. 
&  C.  108),  and  (he  properly  ts  charged  with  a 
lien  until  tbe  deed  Is  actually  delivered  without 
Kgard  to  the  terms  at  th«  contract  oC  pur- 


Gatn  y.  WkiteoiHi,  4  Hon,  1S7.  See  SttUi 
T.  BdUng«r.lt  Hun,  660;  Biuttd  r.  MaUu$,  77 
N.  Y.  388;  BOtK  t.  Watum,  8  Hon,  S60;  Ba«k- 
ttt  T.  Baiaau.  «8  N.  T.  476;  aaAmaUg  r.  Mtad, 
88  N.  Y.  S.  R.  117. 

Follatt,  Cn. /.,  deUTBred  theoplotonottha 
court: 

It  1*  provided  by  obaptar  848  of  the  Ltiwaof 
1883  (tbe  Oeneial  Mechanics'  Lieu  Law  of  thfa 
State),  as  follow*:  "Sectfoo  1.  Any  perMm 
.  .  .  who  ahall  bereafler  perform  anv  UDor  or 
ierrice,  or  furnish  any  matei1»ls  wucb  ban 
been  used,  or  which  are  to  be  osed,  in  erecting, 
altering,  or  repoirloK  any  house,  .  .  .  with  the 
consent  of  tbe  owner,  as  hereinafter  deflned. 
or  his  agent,  or  any  contractor  or  Bnt>contn>c- 
toi,  or  any  other  person  oontraotliig  witli  such 


pmvements  «i«  beliw  made  OQ  her  lands  by  b 
kuaband,  vhare  she  Interposes  no  objeotlon.  Is  ■ 
Implied  consent  to  tlralr  oonscruotlan.  Husted 
HatbM,  TTH.  T.  888. 

lAen  not  OMrtgndblt. 

A  mere  Inchoate  rlgbt  to  a  mmhsnlos'  Ben  Is  not 
■sBlffnable.   Booh  Hen  paww  with  an  ssilyiment  of 
the  debt  only  wheie  It  has  been  perfected  nnder  "'  ~ 
~    idnan  V.  Fenoe,  at  Keb,  IW. 
IF  oannot  at  any  time  daring  the 
sna  or  ine  work  bmIsd  all  his  claim  to  a  t 
part;,  so  as  to  deprlvs  the  nib-contraetor  of  mO  the 
beneflta  afforded  bim  b;  tha  Statute.    Bounrat 
Donaldsoii,  Bt  Xtoh.  4T8. 

Tbe  Ilea  under  elatutea  of  tfala  obaraoter  Ii,  In 
general,  a  personal  n^ht  alven  to  the  meohanlo. 
materlabDan  and  laborer,  for  Us  own  protecUon, 
and  tbe  rtiht  to  create  It  oannot  be  asslBned  or 
toansterred  to  another  (DaiiMrny  r.  DuvsU  A  T. 
B.  BU;  Csldwell  v.  biirrenoe,  10  Wis.  88£;  F«noDs 
V.  Tlnokei,  Sa  He.  881),  unless  the  sailBiiinenC 
iDHde  for  the  betieflt  of  the  aaaUrnor,  and  to  be  held 
as  his  agent,  so  that  the  lien  may  be  preserved. 
Urquhart  v.  Uolver,  1  Johns.  lU;  HoOomble  v. 
Davlee.  T  Best.  IL  Bee  natt  to  I^rmen  Loan  ft  T. 
Co.  r.  Canada  *  St.  L.  B.  OO.  (Tad.)  11  L.  B.  A. ! 

But  after  the  ilea  baa  been  tiled  t>y  the  ort 
creditor,  or  If  tbe  BsslffDee  flies  It  In  tb*  nan 
tbe  aaaUnor,  or  If  ttw  aaslcnmenti*  made  foi 
benefit  of  the  aaUiMr,  tJie  aealgnee  may  aftei- 
ward)  foreoloae  H,  either  In  hi*  own  name  as  as- 
alKTiee,  or  In  tbe  name  of  the  assignoT  as  his  agent. 
Hallahan  v.  Herbert.  II  Abb.  Pr.  N.  B.  SM;  Bollln  T. 
Cross.  Utt.Y.nti  Palmer  t.  Merrill,  B  Cuah.  tSl. 
NoUe*  to  (M  ««(L 

WbUe  oonoedlng  that  this  stamte  gives  a  rem- 
«dy,  andls  to  be  UtKcallTalMlbeneflolally  construed. 
Itdoea  not  follow  that  a  oonatmotlon  ean  be  ad- 
mitted under  tint  rule  which  will  Impoae  a  lien, 
vnleea  tbe  term*  of  the  Statute  have  been  compHad 
with  by  flllnB  tbe  notice  wltbln  tbe  preacrltted 
period.   Spencer  v.Baniett.8SN.Y.M. 

One  entitled  to  a  meobanlcs' lien,  until  he  flies  his 
notice,  has  no  greatwr  eqaltlte  than  other  general 
«l«illtoi«,  and  Is  aSeotnd  by  all  equltiee  existing  at 
that  time  In  favor  of  tboee  dealing  with  bis  debtor. 
Bis  Ilea  Bttaobee  only  to  the  eetate  and  Interest  of 
thedebti^rasltthcTieilatB.  Hisllen  Issubjecttoa 
prior  equitable  Ilea  sIChouKh  he  had  no  notloe  of 
U.    Pajne  v.  WiUon.  74  N,  Y.  3*8. 

Tbe  notloe  gbould  stste.  amoDg  other  things,  tbe 
•■s.tuatlonof  thehuUillnif  by  lis  atreet  and  num- 
ber. If  the  number beknowD,"  Duff y  v.  MaUanus. 
a  E.  D.  ^rnltb.  «ST. 

That  the  owner  of  the  soli  bad  personal  or  actual 
knowledge  that  the  work  wss  being  done  need  not 
be  itatMl  In  the  notice  of  a  mechanlos' lien.   Jewell 
V.  HcKsy.  StCaLlt^ 
13  L,  It.  A. 


b«  deacrlbed  with  a  reMonable  degree  of  certainty, 
the  deacrlptlon  will  be  held  snOoieiit.  ScbolM  v. 
Hugba^  n  Tex.  1U ;  Korthwestem  Cement  *  C 
Far.  Oc  V.  Norwegian  D.  B.  L.  A.  Sem.  43  Minn. 
MS;  Brown  v.  Wright, »  Ho.  App.  51;  Duffy  v.  Ho- 

31ie  notliM)  of  a  mechanics'  Uen  need  not  itata  In 
w>  manr  words  that  tbe  Uen  Is  claimed  agilnst  ths 
penoo* named;  bat tt the nsmeaare given,  andtba 


a  v.&lmon.80  M.  T.  & 
B.B1S. 

The  Uen  which  a  contractor  acquiieabyflllnga 
notloe  wtth  the  county  Clerk  attaches  onli-to  the 
lenl  right,  title  and  Interest  of  the  owner.  Urea 
exUtlng.  ir.  previous  to  tbe  fliing  of  suA  notlc» 
the  owoer  has  parted  with  bia  Intereat  In  tbe  prop- 
ortr.noUenisacqulred.   Enistv.Beed.lSBarb.86r. 

(Tnder  b  sIatD(«  requiring  tbe  veriflcatlon  of  s 
nothw  of  meohanlos'  lien  to  be  that  the  statements 
ttaerelo  are  true  to  the  knowledge  or  Information 
and  bettef  of  the  person  making  It.  a  veriacatlon 
stating  that  snob  statementa  are  (me  to  bis  knowl- 
edge, InfcrmaUoa  and  belief  I*  auOdaat.  Kealey 
T.  Uumy.  U  K,  Y,  Supp.  IIR. 

The  New  York  Lien  I^w  of  1881,  Chap.  47t,  appli- 
cable to  Kings  County,  whlah  does  not  r«()uln 
verifloatlon  of  notice  of  lien,  la  not  repealed  by  S. 
Y,  lAws  1880,  obap.  188,  for  dtles  of  the  folate  gen- 
erally, requiring  such  verification.  Qnf  v.  Cun- 
ningham, IS  Oent  Sep.  3(K,  IW  N.  T.  898. 

Tbe  filing  of  the  notice  within  the  period  of 
statutory  limitation  la  absolutely  necessary,  and 
without  It  the  olalm  Is  totally  void.  Hubbell  t. 
Sobreyer,  11  Abb.  Pr.  N.  a  SM;  Donaldson  v.  O'Con- 
nor, 1  B.  D.  Smith,  BBS;  TIley  v.  Tliouaend  Island 
Hotel  Co.  B  Hun.  4M;  Buott  v.  Cook.  S  Uo.  App.  ItO; 
Duffy  V.  Baker.  IT  Abb.  N.  C.  8ST:  Spencer  v.  Bar- 
nett,  88  N.  Y.  M;  Luta  v.  Ky,  8  B.  □.  Smith.  BZl: 
Date*  V.  BuddeoBlck,  8  Abb.  N.  a  887;  DanHger  T. 
Blmonsoc,  a  Jones  A  B.  UB:  Bsrroirs  T.  Knight,  H 
Cal.  IfiB;  Dart  v.  Filch,  IS  Hun,  SSL 

The  lien  Is  fatally  defective  In  falUmr  to  sUls 
whether  all  tbe  work  tor  which  It  was  filed  was  sc- 
tually  performed  or  furnished.    Luscher  v.  Horris, 

IS  Abb.  N .  a  m. 

A  certlflcd  copy  of  tbe  notloe  of  lien  Sled,  as  here. 
la  provided,  shall  be  entitled  to  lie  read  lo  CTldeaoa 
with  the  same  force  and  effect  ■*  If  the  original 
were  provided,  and  suoh  copy  shall  Iw  prima  fads 
evidence  of  the  eiecu tloa  and  Ollng  of  tt>e  original. 
Laws  188S.  chap.  Stt,  1 8. 

Pnx^  of  itoKe*. 
Tbe  easenttal  facts,  and  the  burden  of  prod,  de- 
pend upon  the  statute.   The  notice  of  lien  Is  not 
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•onner,  to  erect,  alter,  or  Improve,  m  sforeuld, 
-within  tmj  of  tbe  dtiesor  counilei  ot  tbU  State, 
•nay .  .  .  have  a  Ilea  for  the  principal  and  in- 
-tonst  of  the  price  and  raitie  of  iuch  .  .  .  ma- 
taial  upon  such  boiue .  .  ,  and  upon  the  lot 
.  .  ,  upon  which  tbe  aame  may  staiid  or  be  to- 
■tttided  to  stand,  to  the  extent  of  tbe  right,  title, 
and  lntereat  at  that  lime  ezlatlnK  of  such  own- 
-er,  wbelberownerinfeeor  of  ■  reasestate,  .  .  . 
or  of  tbe  owner  of  any  right,  title,  or  ioterett 
In  aucb  estate,  which  may  be  sold  under  an  ex- 

■ceutioo.    .  ,  .  la  caaeaia  which  tbe < '^-- 

made  ao 

premlsea ^..  .   ,    _.  _ 

owner  ahall  be  deemed  to  be  the  owner,  within 
tbe  bitent  and  meaning  ot  Ibia  Act,  until  tbe 
■deed  has  been  actually  delivered  and  recordfrd 
■conveying  said  premises  pursuant  to  suchagree- 

proved  b7  the  oounty  clerk's  oerttlled  oopy  iSanip- 
.*>D  T.  Buffalo.  N.  T.  *  7.  B.  Co.  *  Tbomp.  «  C.  lOO); 

but  bis  oertlfleate  proves  the  UIdr.  Ifort^aseee 
-and  Dtben  aoqnlrlnr  Intareat  lb  propertr  avalDM 

wbluh  tbe  Hen  la  olalmed  bave  a  liffbt  to  call  for 
«triat  proof  of  all  tbat  li  aMontlal  to  the  creation  ot 
>tlie  Uen.  aod  thla  Inclodea  proof  ot  the  oommenc*- 

ment  of  tbe  work,  of  Ita  oharacter,  and  of  Its  oom- 

pMkin.  DarU  ▼.  Alrord,  H  U.  S.  »tt,  WT,  H  Ik  ed. 
:M,  mk  Abbott,  Tr.  Bv.  chap.  H. 

Ftrformatut  at  a  condition  prsoedanC 

In  ■   buUdini  oontnut  where   perfornuteoe  ii 

•inade  a  oondlHon  at  parment,  perfomianoe  must 

-beahowD  to  entitle  a  part;  to  reoover.    Smith  v. 

Brady.  V  S.  T.  1TB,  and  oasM  (dted. 

BatwfaeathebulUerhaainKood  fatth  Intended 
toBodhaaaubetandallyoompiled  with  the  contract. 


it  ot  anoh  defeota.   Johnoon 
K.  T.  eat;  Qladua  r.  Black,  fiO  M.  Y.  11& 

Uteral  perfonnaooe  In  ererr  detail,  aooordlnf  to 
>tbeipedaiiaClons,l8not  required  In  buildlos'  oon- 
tracta.  SubataQUal  perfornuDOe  la  suOokiDt  to 
mstaln  tbe  Ueo.  Stnolalr  *.  auimadge,  W  Barb. 
40E:  SmHli  T.  Qagtutf,  I  Barb.  SU;  Kntth  t.  Btoady, 
IT  N.  T.  ITS;  Oolwell  T.  lAWteooe,  H  How.  Pr.  SU; 
TtMHOM  r.  FleuiT.  M  N.  T.  81 

Wbere  the  evidence  ehowa  an  abandonment  of 
tbe  omittBot  bj-  tbe  defendant,  plaintiff  li  not 
required  to  prove  a  letnl  exouae  for  nonpertorm' 
.•Doe  on  hia  part  In  order  to  reeover  on  a  quantttm 
mervUi  and  wbeie  tlM  thoe  screed  upon  lor  per- 
tonnanoe  has  been  waived,  plaintiff  need  not 
-notifr  defendant  of  his  Intention  to  foreoloee  and 
'dennnd  spedjle  pertormaooe  of  the  oontraot  reol- 
tal*  within  a  reasonable  time.  Poven  v.  Hbgan,  S7 
How.  Pr.  ae. 

Id  an  action  for  labor  and  material  under  a  oon- 
bsot  It  ts  sufDolent  to  abow  subatantlal  perform- 
^•nce;  tnitwheieadefeotlntlioperfoTmanoe exists 
tbe  defendant  mar  oonnterolalm  mat  prove  what 


PhllUp  V,  Gallant,  tt  H.  T.  SIS;  Johnson  v.  DePera- 
tar,  W  N.  T.  «^  TanderbOt  v.  Bacle  Irtm  Worka, 

:»Wead.te6. 

If  tbeoontrsotor  baa  been  Induced  t)y  tbe  owner 
to  omit  perforoanoe  within  the  time  llmlled,  be 
would  be  required  to  complete  the  oontraot  with 
due  dUlgenoe.    Sinclair  v.  Tallmsdffe,  SS  Barb,  eat, 

-tai;  Wallman  v.  Booletr  ot  Concord,  iS  K.  T.  4Mi ; 
«reen  v.  Balnea,  1  HUt,  SU;  Seed  v.  &ooklrn 
Board  ot  Education.  S  Seres,  lOg ;  Leslie  v.  Knlck- 

-arbooker  L.  Ina.  Co.  OS  N.  T.  ITj  Butt  v.  Klnaldo,  SB 
M.  r.ssi. 

,    Tliete  mnat  be  no  willful  or  Intentional  depart- 

aire.  and  the  deteota  must  not  pervade  the  whole. 

18  L.  R.  A.  43 


ment"    Becllon  S.    The  parts  of  the  Statute 


N.  Y.  188,  which  afBrms  4  N.  T.  £_„.  ___, 
the  facts  ot  which  were  as  follows:  The  de- 
fendant, the  owner  In  fee  of  tbe  land  involved 
in  the  case  at  bar.  contracted  in  Ilovember, 
1886,  to  sell  and  convey  it  to  George  Kuhn  for 
an  agreed  price,  and  to  advance  to  tbe  vendea 
a  certain  sum  in  Installments  to  enable  him  to 
erect  buildings  of  a  kind  agreed  to  thereon. 
The  vendor  covenanted  that  when  tbe  build- 
inn  were  completed  be  wonld  convey  the  land, 
Koa  take  the  granlee'sbond,aecared  by  amort- 
gsge  on  the  land,  for  tbe  payment  of  the  pur- 
chase price,  and  the  sum  to  be  advanced  for 
building  purposes.  Under  this  contract,  (be 
vendee  entered  Into  poasession,  and  began  tbe 

eaeentlal  aa  that  tbe  obleot  which  the  pa^ 
ended  to  aocompllab,  to  have  a  speclOed 
amount  of  work  performed  In  a  pertlcalar  man- 
ner, Is  not  Booompllsbed.  Blpolalr  v.  Tallmadcei  S 
Barb.  KB. 

This  Is  a  question  otjfaot,  and  from  the  natnta  ot 
the  question  It  must  be  so.  Phillip  v.Qaliant,8IN. 
Y.aML 


ptalnOOs  tOKO  o 

tent  antboritiea  either  ot  t 

wonld  opaiBl«  as  a  waiTST  ot  the  tlm^oondittoned  Id 


a  ocmtraot  ot  thla  eharaetar  a  provWon  tiiat  Um 
work  ahaD  be  completed  br  a  oertala  date,  and  paid 
tor  upon  oompletlon,  does  tnske  Ume  of  tbe  ea- 
senoe  ot  tbe  ooatract.  and  that.  It  the  builder  pn^ 
oeeds  afierwaida  with  tbe  aasentottlieoUier  punr, 
be  may  reoover  at  the  oontiaot  prioe.  IMUon  v. 
Mastarton,  t  Jones  Jk  B.  UB. 

Priorttvot  Ken). 

nw  priocl^  as  between  meohsnles'  liens  and 
mortvaites  Is  laiselr  controlled  by  statuiury  ernct> 
meat  In  the  different  ETatss.  Cheahhv  ProviUent 
Inat.  V.  Stone,  te  S.B.  EM;  Chadboum  v.  Williams, 
HN.auikBrooka  v.  Burllofftoa  *  B.  W.  B.  Co, 
101  C.  a.  MS,  ts  L.  ed.  I06T:  CaL  Code  t:iv.  Fioo. 
■  118^  Bhepardson  v.  Johnaon,  eO  Iowa.a>;  Mhrs. 
Gten.  Btat.  chap.  IflO;  Hellor  v.  Talentlee,  S  Culo. 
sea;  Davia  v.  Bllsbuid,  W  U.  B.  IB  Wall.  WS,  n  L.  ed, 
B8B. 

Tbe  llTBt  mortffage  K'ven  In  in>od  faltb  and  duty 
reoorded  is  prior,  superior  and  paramount  to  a 
mechanioa'  Iten  subsequentlr-  Sled.  Ooe  v.  New 
Jeiser  U.  B.  Co.  Sllf.  J.  Bq.  m,  UB;  West  r.  Klota. 

s;  Ohio  St.  aOi  s,wood,  saiiwar  l^w,  an :  Choteati 

V.  Thompson.  2  Ohio  SL  114. 

It  la  tbe  taw  ot  Ohio  that  a  mortsaie  takes  efteot 
trom  the  date  It  is  duly  Died  for  reoord.  and  tbN 
tact  oontrolB. Ita  priority.  Kilns  v.  Ballentlne.  M 
Uhio  St  an ;  Bloom  v.  Nogsle,  1  Ohio  BU  IS  i  Beiw 
caw  V.  Cockerlll,  SO  Ohio  Bt.  IBB. 

In  some  States  the  Hen  attaohes  from  tbe  cora> 
ot  the  work,  although  the  partloular 
for  wbloh  the  Hen  Is  claimed  was  done  after 
tbeeiecuUoo  ot  tbe  mortgage.  Hall  v.  Hlnckler, 
S2  Wig.  BBZ;  NellMin  v.  Iowa  Ba^tem  B.  Oo.  M  Iowa, 
n ;  Davie  v.  Alvurd.  U  U.  B.  US.  M  I,,  ed.  193:  Dubola 
V.  Wilson,  SI  Uo.  S11;  Hejer  v.  Delaware  B.  Const. 
CclDOC.  B.U7.  K  Led.  HB;  Brooks  v.  Leater,  ■ 
Hd.  OB. 

To  allow  the  Tested  rights  of  tblrd  peraona,  not 
partteaot  privies  to  a  contract,  to  be  prejudiced  br 
its  terms  would  be  destructive  of  the  rights  ot 
property  (Brown  v.  Horlsoo,  S  Ark.  SITI  and  aik- 


1W 


Mkw  7obk  Couxt  or  Amuu. 


erection  of  the  bufldlnga,  but  booh  filled,  uid 
kbandoQed  hli  puicbase.  The  vendorhad per- 
formed her  pBit  of  the  coDitoct,  and  no  ad- 
Taoces  were  due  from  her  wben  the  lieo  for 
materialB  furnished  tbe  rendee  was  filed  or 
forecloaed.  The  vendor  defended  tbeaciioD  to 
foreclose  the  lien  on  the  grounds  (1)  that  the 


contnuit  of  sale  and  for  the  erectlMi  <rf  tiuiM- 
ingi  wai  not  luflSdent  evidence  of  the  owner** 
(vendor's]  consenl,  within  the  etatntoty  toeao- 


tfrelyatvt 


»  with  the  offloe  of  a  Ifeo,  whioli  It 
.  r  In  the  lilshtat  Segrw 
a  with  prior  tnoumbranoea.  Its 
}  prevent  lubaequent  altenatloiia 
and  InounibnuiMa,  eioept  In  sabordlnatlon  to 
Itself.  WatUn*  v.  WaMBll.  U  Aik.  7B;  UpmoB  v. 
Btter,  B  ATk,  m. 

To  deiennloa,  tbenfore.  piiorltj  amoiur  dUlBr- 
aDtllMi-bol<leia,lt  <e  only  netiMMtyto  dedfle  wbo 
bas  tb»  Itat  right  ot  tleo,  unlev  It-hia  beeo  dla- 
IdaoMl  bjr  soma  act  of  tlM  putr  holdlnr  It.  whloh 
ifaall  postpone  him  to  aubaequeotclalmaDta.  Par- 
ker V.  EeUy,  U  Smedsa  ft  H.  IM;  Veller  v.  MoHabb. 
4  Sneed,  ttl;  Twelves  v.  WtUUuns,  t  Whart.  ML 


rraud  fit  Ita  creation.  PhUUpa,  Heohanlci' Uana, 
lded.(X». 

TbepclDdpIeiDa7ben«arded*settabllabeil,tliat 
an  eqnltablo  mortsaoe  dolf  oeated  before  the 
ailM  ot  a  ineohanks' Ilea  has  priority  otwH.  Ooi 
V.  Broderkik,  *  KD.  Smith,  ni;  SinolalT  v.  FItoh,  8 
B.  D.  Butth,  «T !  Moyw  v.  Burton. »  Barb.  (BO ; 
Quinby  V.  aioan,  S  ■.  D.  Smith.  BH;  Qronk  v. 
Whlttaker,  td.  W;  Lehretter  v.  Koffman.  1  H.  S. 
Smith.  HM:  OhamtMirlalD  v.  O'Connor.  Id.  W:  Kw- 
lor  V.  O'Connor,  Id.  Kl  i  HoAuley  v.  MUdmm.  1 
J>Rlr.  HX> :  Bailey  v.  Johnson.  Id.  Si;  Bnm  v.  Beed. 
<»Rarb.n7. 

A  mortgafe  duly  exeouted  and  recorded  holdi 
iiiperlor  equities  to  tbat  of  a  meohanlos'  Uen,  and 
the  latter  wlU  attach  OQlr  to  the  equity  of  redemp- 
tion. Bayne  v.  Wlbon.  U  Hun,  SOB,  7*  N.  T.  IBS  ; 
■unscr  V.  Ouitla.  13  Bun,  ML 

Bummsrfadng  the  prtDolpka  whlok  nnderite  this 
aubjeot  of  priority,  it  may  be  aald  that  if  the  prem- 
Isas  are  already  Inoumbered  by  a  mortgage  to  a 
bouiflds  tDonmliranoer,  the  ctelm  of  the  meotaanlo 
Is  subordinate  to  that  of  tbe  mortgagee;  and  this  la 
awdl-reoognmdlawgovemliigtiieaubleot.  Hun- 
ger V.  Curtis,  tf  Hud,  <IW. 

Meobanlcs'  Hen  oo  landa  of  married  women.  Bee 
li<)tBtoBstertxookv.  Blley(Iowa)  10I^R.A.g8. 

J.lea  oreated  by  eoment  of  owner.    Ibid. 

Xaleriala  must  be  f  uniWied  with  knowledga  of 
the  wife,  to  bind  her.   ibfd. 

In  such  cave  the  husband's  agency  ia  a  qneeUon 
ot  faot,  and  lie  may  be  called  as  a  wltoeM  to  oon- 
trovert  hia  alleged  agenoy.  Bobe  v.  Hess.  US  S. 
T.  ass. 

Ithw  been  field  tliat  where  the  oontraot  for  the 
troproveinenta  wu  made  eipre«ljwith  tlie  hus- 
band and  upon  his  credit,  the  wife's  ooDseet  will 
not  belDlerred.    Zleglerv.  Qalrln,UHun,  U. 

Dlteharalna  th«  Utn. 

The  Hen  can  be  dlscliarged  only  In  one  of  tbe 
nu.ies  provided  by  tbe  Scatule.  The  whole  pro- 
oeeJlng  Is  a  apectal  one,  and  suoh  remedies  only  as 
are  given  by  tbe  Btatutacan  bepureued.  A  lapse 
of  one  year  without  proceHllngdlBCbarff^e  the  lien; 
and  a  more  speedr  mode  of  testlOK  lis  validity 
mn;  be  had  by  s  notice  to  tbe  claimant  to  fore- 
olDse  hit  lien.  Tbe  court  has  not  the  power  to  dto- 
chaige  the  lien,  and  the  bringing  of  a  sun  conld 
not  of  Itself  have  tbat  eSeot  Fettrich  v.Iotten, 
t  Abb.  Pr.  If.  B.  tti. 

On  an  application  to  dlsebarge  a  nteohanlos'  Heo 
foe  fallui«  by  the  bolder  to  foreclose  after  notloe. 
the  court  must  take  into  oooilderatlon  the  equlttea 
Of  tlie  oase,  and  ezttrdee  a  eonnd  discretion  In 
18  L.  H.  A. 


IT.  T.  S.  E.  801 

The  purpoee  of  the  proTistona,  allowing  Uie  pay* 
menE  of  money  to  the  county  olerK,  la-  to  remore- 
thellen  from  the  Ian*  pf  the  party  and  Impose  It 
upon  tbe  money,  the  object  belog  to  enatda  the- 
owner  ot  real  estate,  by  aubaUtuting  money  to 
the  amount  of  the  alleged  lien,  to  enjoy  the  power 
of  hla  land  leUeved  tiom  ttie  Inoum- 
^arltB.  sa.  Ik  ABMb,  at. 


li  a  prooeedingfn  ran.  founded  on  statute,  not  In 
jtenoHom.  and  operates  only  ss  a  foreolosure,  an^ 
not  ss  no  aotton  for  the  collection  of  a  debt.  Ran- 
dolph r.  Leary.  ■  K.  D.  Bmlth,  f87. 1  Abb.  Pr.  at: 
Qulmt^v-Bloan.!  KD.amlch.  (W;  Cronbight  v^ 
Thoiuon,lB.IXSniitfa,tSl;  Doz  v.  boderiok,  (  E. 
D.Bmtth.nL 

It  Is  not  an  aoUon  within  tta  moaning  of  tlie- 
Oodo,  but  a  spaclal  proceeding.  Hallahan  v.  Bo- 
bert.  B7  N.  T.  1M. 

In  an  action  to  enforce  a  Ueu.  tte  owner  may 
avail  himself  of  all  matters  aUowabU  by  way  of 
recoupment  or  oountAclalm  arliliig  out  of  tb» 
oontraot  between  the  owner  and  the  oontisctor. 
and  which  would  be  available  agtUmt  the  ooo- 
traotor.  Hie  righta  of  the  partiea  are  dstermlneA 
by  tbe  facta  existing  at  tbe  dine  of  tlie  oeatlon  of 
tbe  lien.  Cheney  v.  npy  Hospital  Asso.  n  S,  T.- 
X8E. 

The  proceedings  must  be  oonduoted  strioUy  lir 
sooordance  with  the  provlalona  of  tbe  Uen  Law.. 
Husbbtt  V.  Btlverman,  U  N.  T.  .800;  Burrougba  v. 
Tostevan.TSN.Y.WT. 

Amount  reeotMraUs. 

nie  extent  of  the  lieo  ia  dletlnotly  made  to  de- 
pmd  upon  the  time  wben  the  notloe  was  Iliad. 
The  amount  whloh  the  owner  can  be  requlrod  t«- 
pay  depends  entirely  laooordlog  to  the  oonstruc- 
tiOD  of  the  Blatote  to  Doughty  r.  Devlin,  1  B.  D. 
Smith.  S£G),  npon  the  time  when  the  notloe  was- 
filed.    Kaylorv.  O'Connor,  IB.  D.  Smith, en. 

Tbe  clause  In  the  Statute  "  must  not  exceed  the- 
smount  whloh  the  owner  would  be  otherwise  liable 
to  pay  at  the  Ume  of  the  flUng  of  the  claim,"  wae- 
Inteoded  solely  to  limit  tbe  liability  ot  theowno- 
in  the  aggremte  to  the  amount  wUoh  be  had  oon- 
tracted  to  pay.  after  deduodng  suoh  payments  as- 
he  had  made  before  the  flllng  of  the  Hen.  The 
present  Uen  lAW  Umita  the  Uabllityto  the  stipu- 
lated price  of  the  contnrat  iwnalnlpg  nnpald  at  the 
HUn^  Of  the  lien.    Beckmano  V.  Flnkney.  SI  S.  T> 

m. 

The  plslnusa  can  recover  no  more  thvi  they 
otaioied  wben  they  Bled  the  paper  to  meate  tbe- 
Uen.  nie  aubaequent  notice  le  to  enforce  the  Ilea 
so  oreated.    By  the  notice  filed,  tbe  amount  origl- 


;,Coen^lc 


BcBxBTT  T.  GaiFnTB. 


TO7 


tncb  only  lo  adTuiccB  doe  from  ber.lfanf.and' 
not  to  b«r  Interest  m  vendor  In  the  real  estate. 
Tbese  defense!  veie  oTetraled,  and  tbe  Hen 
««■  beld  to  attach  and  bind  tbe  Tendor'e  Inter- 
cft  in  tbe  realty.  SehmaU  t.  Jtetf  dUfers  from 
{be  caae  at  bar  only  In  tbe  fact  tbat  the  contnct 
of  aale  and  for  building  did  not  contain  the 
■UpidBtioa  contained  in  the  aeieement  under 
condderatiou  and  quoted  In  the  itstemeni  of 
facts,— that  If  any  mechanlca'  lien  woa  filed  it 
tboold  be  subject  to  tbe  Ilea  and  claim  of  the 
vendor.  The  defendant's  rdotlon  to  aud  Inter- 
est in  the  land  constituted  her  the  owner  there- 
of, within  the  meaning  of  the  word  "owner" 
as  defined  In  tbe  fifth  section  of  the  Mechanics' 
Lien  Law  {SeAniala  v.  Mead,  tupra),  and  her 
estate  could  be  subjected  to  tbe  Ueos  of  persons 
fornistahic  Mver  or  materials  for  the  coostrao- 
tloa  of  bmldtngs  erected  ihereoa  with  her  oon- 
Mnt  i^  tbe  contract  entered  Into  Uay  SB, 
18OT,  iHtween  Mrs.  Uemd,  then  the  owner  of 
tbe  fee,  and  Qierke,  and  by  taim  assigned  to 
Orippeotrog  with  her  consent,  she  not  oalv 
^recd  to  sell  and  thereafler  convey  the  land, 
bnt  bound  tlie  vendee  to  build  wltbin  a  speci- 
fied lime  six  houses  according  to  plans  which 
bad  been  agreed  on,  to  cost  not  lassthan  96,000 
cadi,  she  agreeing  to  advance  $91,000  for  the 
purpose  of  partly  pq^ng  the  cost  of  their  ereo- 


don;  wbidi  contnct  was  proof  of  her  (the 
owner's)  consent  that  tbe  buildings  be  erected, 
and  rendered  her  lnterest,ln  the  premises  sub- 
ject to  such  liens  as  mlfcht  be  filed  for  labOT 
and  materials  fumWied  for  tiie  construction  of 
tbe  bouses,  unless  In  some  way  relieved  fnun 
liability  bv  tbe  stipulsUon  tbat  aoy  mechanics' 
lien  should  be  subject  to  her  Interest  in  the 
property.  S^maii  v.  Mead,  lupra;  BoUin  v. 
Orow,  «  N.  T.  166;  Btutai  v.  Xatha,  77  N. 
T.  888;  Burkitt  v.  Harpgr.  79  N.  Y.  278;  Ottf 
v.  Sodd,  90  N.  T.  886. 

The  stipulation  in  respect  to  the  priority  of 
liens  did  not  destroy  the  owner's  consent  tbat 
the  bouses  sbonld  be  built,  nor  diminish  lis  ef- 
fect, nor  did  It  lessen  tbe  absolute  obligation 

ildthem.    It  was 

loaooompltsb  any 

npiy  K)  cii '  "■*  -*- 

, rlffotsirlv 

furnishing  labor  a 
which  design  could  not  be  accomplished  by 
such  a  stipulsiion  as  against  persons  not  In 
pHvilv  with  either  of  the  parties  to  It  who 
should,  without  notice  of  tbe  alipujatlon,  fur- 
nish labor  or  materials  for  tbe  work. 

T^jw^nmU  AouU  b»  affbrmtd,  with  coetfc 


CALIFORNIA  BTJPRBMB  COUHT. 


Frank  BUREBTT,  Appt., 

O.  i.  GRIFFITH,  BMpf. 

( — OaL....i 

1.  An  aetloB  lbrtf«nd«rof  tllle  easutot 


I  the 


parataase  plaintUTs  property. 
1.   ^nw  eooiplaliit  In  ■■   mMLom  to  r*- 
eorer  ilwwmgw  tar  BlmndM  vXMXkm^ 

ohargtDi  that  pblntHt  had  broken  the  oorenanta 
ctf  certalD  IpasBS  and  forfeited  all  rights  thereun- 
der, must  arer  UtM  aufllotent  to  show  tliat  plaln- 
tut  had  rights  under  the  leases  and  that  there 
'  >  be  broken;  and  tbe  want  ot 


IToix.— Slander  ot  tOIa. 

Anaotlonllea  (or  fiUse  and  maltdons  slander  ot 

title  to  real  propertr  oaudng  dunage;  as,  for  tn- 

Btance,  In  clalmlntr  a  lease  tbereoltfaerebr  prevent- 


Or  BtatlDg  that  ore  on  plalntUTi  laud  la  nearly 
played  out.  theretiy  pieveoUng'  a  sale.  FauU  v. 
Halferty, «  Pa.  4B. 

Or  for  forbidding  ac  auoOou  sale  of  land  on  the 
grouDd  that  the  party  offerinir  it  has  no  right  to 
SeU  IL    Geat  v.  Lynch,  B  Ud.  18. 

Or  for  alleglag  tusanlty  ot  a  former  owner  theic- 
by  eaitlDg  doubt  on  plalntlira  title.  Pttt  v,  Dono- 
van. 1  Maule  ft  B.  «B». 

Or  tor  allying  Oie  tUegallty  of  a  marriage  wblcb 
would  Duke  a  defect  In  plalntllTa  tltla^  Bold  v. 
BBOon,Cro.EUs.818. 

By  application  td  the  same  principle  damages 
eauasd  by  a  wrongful  buU  by  tbe  vendor,  aUaok- 
Ing  the  title  of  hii  putohaaer,  may  be  deduoted 
from  the  purchase  mooey.  Akerlrv.TilaB,KWIs. 
SQ. 

2b  liersana)  pTOpertii. 

"Hie  aetloD  will  also  lie  for  slander  of  title  to  per- 
sonal property-     Steward  t.  TouDg,  Ii.  B.  S  C.  P. 

US;  Newman  v.  Zaohary.  Aieyo,  9;  Like  v.  HeSln- 

MrT,«lBarb.l8ll. 
So  In  reepect  to  a  slavct    HUl  v.  Ward.  IS  Ala. 

not 

18  L.  R.  A. 


Slander  of  guoittv  Ot  ftooOt  or  propsrtv; 

Tbe  aodon  Ilea  for  falaely  publlafainr  stBlementa 
dispensing  the  quality  ot  idaintltrt  goods,  there- 
by causliig  him  damage.  Western  Counties  Manure 
Co.  V.  Lowe's  Oliem.llanureOo.Ii.  B-SBxcdueiS. 

To  say  tbat  a  dealer^  watobea  ar«  bad  la  not  ao- 
tlunable  onkas  the  words  Import  that  be  la  guH^ 
of  deceit  or  malpraotloe.  Tobias  v.  Harland.  4 
Wend.S87. 

But  to  charge  ons  with  harinir  nothing  hut  rot- 
ten goods  in  bis  Shop  has  been  held  acttooable  as 
Imputing  deceit  or  malpraotloe.  Burnet  v.  Wells, 
l!Hod.«n. 

And  otiarglng  a  brewer  with  putting  lime  In  bla 
ale,  thereby  causing  the  deatb  ot  one  wlio  drank  tt. 
Is  aotlonaUe.    Nntoo^  Osse,  Fieem.  n. 

SoapBbUcaUon  lnpatloganinun<aa]  tendenoy 
to  works  pubUsbed  by  plalntlS.  Tobart  v.  Upper, 
ICampb-SSO. 


An  aotloo  Ilea  tor  Calsdy  (durging  InfiingemeOt 
ot  a  patent,  thua  preventing  the  nle  ot  plalntllTa 
artiiAea.   Snowv.  Judaon,  SSBarb.mi 

But  not  if  It  la  done  In  good  taltb.  Wren  v. 
Weild,  L.  B.  4  Q.  B.  730;  Halaey  V.  Brotherhood,  L. 
B.  l»Ch.  DIv.  asA. 

It  alao  llee  for  dreolarB  sent  out  falsely  elaiming 
a  copyright  with  Intent  to  Injure  pUlntm  busi- 
ness tor  defendant's  beoeat.  TMoks  v.  Brooks,  U 
B.  U  Ch.  DIv.  ffi;  Barley  v.  Welford,  9  Q.  a  UI. 


See  also  29  L.  R.  A.  < 


Oaufobxu  8dpbbmi  Covxt. 


Lva., 


Atonotonredbr  the  tut  that  ths 

»  tbemasiTca,  from  an  luapcetton  ot  wlilah 

•11  mdb  (MMa  would  appMr,  were  KUaolMd  m 
•^ilbfti  to  the  oomplalnt,  at  leait  »bei«  thaj- 
sir  to  Menttty  the  leHsd  land. 

_»  whieb  !■  tbe  B«.tnr*l 

)l  rasnlt  ol  (laadcr  of  title  la  tamv. 

4.  A  MTMM  la  BOt  IlMbl*  ftir  «t»t«mmta 
In  *'tt— g——*  of  the  tltla  to  an- 
Otb«r%  proMTtj'  beoauw  a  tlilid  penon  ba* 
IMWD  therebr  delen«d  from  purcharing  It,  uoleM 
be  made  tha  (taumeoti  to  the  latWr  or  dlreoted 
oc  auUiwliad  thalr  oommunloatloa  to  hlai. 
lAuouit  a,  USD 

APPEAL  hf  plaintiff  from  a  judgment  of 
the  SuperioT  Oourt  for  Loa  AiiKelaa 
CouDiT  In  fuTor  of  defendant  In  an  actton 
brought  to  TecoTer  damages  for  alleged  slander 
of  tiue.     A^^rmed. 


BlekncU.  for  appellant: 

If  A  states  In  public  that  B  hu  no  IfUe  to 
land  which  he  (B)  Is  about  to  sell,  and  tberebr 

Crenis  the  sale  by  him,  A's  statement  that  B 
no  title  or  that  hU  title  is  defective,  is  a 
conchition  ot  law,  and  is  slander  of  Utle.  Ad- 
dison, Toris  {Dudley  A  Baylle's  ed.)  pp.  BOB, 
070,  and  note*;  Brtx*  t.  Savi.  4  Bxdt.  621,  10 
L.  J.  Excfa.  114. 
Slander  of  title  ordinarily  meaot  a  statement 


of  something  tending  to  cut  down  the  extent  of 
title,  which  U  Injurioos  onlv  If  It  Is  false  and 
malidotu,  not  mallcioua  in  the  worst  sense,  bat 
villi  Intent  to  tajure  the  plaintiff,  and  that  be 
has  saffered  damage  thereby. 

Faiar  t.  Baker,  8  C.  B.  808;  Cooky,  Torts, 
^291. 

False,  defamatory  and  malldotu  staiemenls, 
made  with  the  intent  to  Injure  the  owner  of 
land  and  his  title  tber^o,  constilnle  slander  of 
title. 

An^  t.  CUty,  11  Cent  Rep.  460,  106  N.  T. 
44B, 

An  action  on  the  case  is  the  proper  remedy. 

1  Bacon,  Abr.  Tth  £ng.  ed.  pp.  106, 148;  A»- 
nynwin  t.  BabatikM,  Cro.  Elli.  427. 

Defendant  bavlng  msllclously  and  without 
probable  canse,  ana  with  intent  to  pterent  tba 
coDsammatlDn  of  the  sale,  declared  that  ha 
would  not  execute  the  deed  provided  for  In  the 
leases,  even  if  tendered  the  pnrchase  price  •• 
therein  provided,  Sketchky  would  have  been 
Justified  bi  refusing  to  Uke  a  title  (rtmi  Bnrkett 
that  was  not  marxetatde;  and  Bnrkett  could 


PHe*  V.  Stranaa,  S  Msdd.  15»-ie6i  Sutrpy. 
Jd<»afc,4BuK  ^4;  BuUer-t-VBtar,  1  Beeaua, 
Eq.  8%  A»-Jb'n  v.  Thorold,  IS  Bear.  67:  Ay- 
«■(  T.  WdUrluuti,  4  Drew.  888;  Jtfiia  v.  J^f^ 


But  not  for  a  pubIl<Atlon  aharglQB  Infringenieat 
ot  oopj'njrht,  altjiouirh  tbe  oop^rle-ht  clnlnied  Is  oot 
Talld,  unleM  there  was  ezpraaa  malioe.  John  W. 
LoveU  CO.  V.  HousbtoD, «  L,  B.  A.  SR,  lU  H.  T. 

Vh  aotloa  also  ilea foritanderlnff  title  to  a  tnde- 
niark  bUbsIdk  lufrlnEement  and  tbreatenlnc  plain- 
tun  onttomon.    HoElwee  v.  Blaolcwell,  M  N.  a 


Smvlnff  Ti^  to  tlno  eopi/rightta  mmg. 

An  action  lies  Cor  lettanKlselrdeDylnK  tbe  truA 

ol  a  Dotkie  published  by  vocallsta  lawbltA  their 

itsht  to  sing:  certain  copyrlshted  sodss  ll  olBlmed, 

Hart  V.  Wall,  L.  B.  S  a  P.  Ut. 

Xaltee;  good  tatlK 

HBllMlstbeiinottheaodon.   Steward  v.Tounr, 

L.  B.  B  C  P.  US;  Smith  v.  Spooner,  S  Taunt.  UO; 

EuvtaTev.  LeBrcton,lBurr.USI;  Uker.HcKln- 


title.  Waldeo  v.  Peteis,  S  Boti.  iIaj  311;  Bollej  v. 
Dean, S Barb.  Vfl;  HarTta  v.Bneeden,»n  H.  C  era, 

Statiowthetnitlias  t«  tbefaetaof  aleaHwItli  a 
bona  Ode  claim  ol  right  under  It  at  a  sale  of  land 
will  not  Bualalo  tbe  aotloo.  Oomwell  v.  Farke.  6S 
HuD,tia6. 

Good  (altb  ta  the  test  and  not  a  beUef  snob  as  « 
man  of  sense  and  knowledite  would  form.  Pitt  v. 
Donovan,  lHauleftS.B8g. 

Malloe  Is  not  presumed  froni  an  Injurious  slander 
of  title.    HcDanlel  V.  Baoa,  t  CbL  BIB. 

Not  from  an  erroneous  statement  bf  a  surveiror 
ol  blKhwaysata  sole  eonoerulng  his  power  tore- 
quire  hlghv«7S  to  be  made  before  the  purahesers 
could  oonitruot  bnlldlUHS.  Paler  v.  Bi^er,  8  C  B. 
aai. 

But  the  falsltj  Ot  a  pubUoatlon  dlsparaglnK  the 
gualitrolptslntUTE  school  books,  If  tberetalpeolal 
damage  Bhown.  bas  been  held  to  raise  the  presump- 
tion of  malloe.    Swan  t.  Tappan,  B  Cu«h.  IDL 
18  L.  R.  A. 


Spteiai  danuiget;  proems, 


1TB;  Ts«bui|:b  v.  Day,  Cro.  Ju.  46k  Hamlin^  v, 
Averr,  S  Keb.  Uk  Lowe  r.  Barewood.  Bir  Wm. 
Jones,  lie;  Unden  t.  Qraham,  1  Duer,  STtL 

Thla  rule  applies  m  cese  of  slander  ot  thle  to 
land.  Kendall  v.  Btone,  t  S.  Y.  U;  Stark  t,  CUt- 
wood,  B  Kan.  IM. 

Or  of  slander  ot  tlUe  to  penoikal  propertr.  Uka 
V.  HoKlniitrv,  U  Barb.  IM. 

Or  for  dlBparagliig  of  qualities  of  ship,  tngram 
V.  lAwson,  B  BIng.  N.  a  US, 

Or  for  false  publication  dlspaiagtog  the  quall^ 
of  school  bootn,    Bwan  v.  Tappan,  B  Cuah.  IH. 

Or  for  snring  that  a  dealer's  watohea  are  )ja& 
Toblaa  v.  Harland,  i  Wend.  191. 

Or  tbat  a  brewer's  beer  Is  worthless.  Venn  v. 
Dixie,  SlrWm.  J0Das.4U. 

ButotherwUe  In  oaee  ot  chandoR  that  be  pots 
time  In  bis  ale  and  that  a  person  on  that  aeooont 
has  lost  hla  life  from  drluUng  It.  Huton's  Cve, 
Freem.  K. 

It  plaiatUTi  oontraote  to  sell  It  valid  he  oannot 
reoorer  tor  slander  causing  a  breach  of  them. 
Morris  v.  langdale,  S  Boa.  *  P.  SM:  Tlcats  v.  ITO- 
oocke.  8  East,  1;  Walden  r.  PeCera.  1  Bob.  (I«.1  SO. 

PlalntdS  to  make  ont  bi*  ease  must  show  title  la 
the  proper^  slandered.  Bdwarda  v,  Butris,  BO  OaL 
U7. 

He  most  prove  not  onlrmalioeaodfalaltr  of  the 
■Under  but  an  Injurr  to  his  title.  like  t.  McKlr 
itr7.  a  Bsrb.  ISB. 

Jofnttw  0/ portto. 

Two  persons  oannot  be  sued  jointly  tor  veitsi 
slander  of  Utle.    Webb  v.  OeoU,  «  a  Mon.  UB. 

CloeelfconoeDted  with  thla  subject  le  the  mattv 
of  Injunctlona  against  false  statements  ccnioemlDg 
nropertyor  buslnets  whloh  wlU  be  treated  lDi» 
u  her  note.  B.  A.  B 


1891 


BoHinT  ▼.  Qbotith. 


frim.  117  HaM.  184;  DM*  t.  Nererom,  94  N. 
J.  Eq.  887. 

If  tbe  fftiM  nprewDtadon  wM  mkde  with 
knowledee  of  Its  fsldty  and  wlUi  iDtent  to  de- 
ceive, thu  U  "acloftl  nuJlce." 

Pitt  T.  DonoKm,  1  Hanle  ft  S.  8S9i  MeDan- 
id  T.  Baca,  iOtLvM,  Stark  t.  Ohitteood.  & 
BJUi.  141;  WiliM  r.  Duioit,  85  Ulnn.  471; 
Wrtn  T.  WeOd,  L.  B.  4  Q.  B.  780;  BOKOe.  Bv. 
title,  aiandar  <f  7iU».  ISth  ed.  708. 

Metm.  Stephen  ■•  White  end  QmorgK 
W.  Knox,  for  re^ondenti 

After  Ow  offer  was  made  and  accepted,  the 
defendant.  It  la  *M,  publicly  weerted  tbat 


plaintiff  had  no  rights,  or  propertj,  which  he 
could  thui  convey  to  Sketchley ;  and  tberenpoi 
SkeEchlej  withdrew  hla  piopoaal.    But  Mr 


Sketchley  conld  not  have  withdrawn  hla  offer 
without  plaintiff*!  content,  becftuie  that  offer 
liad  been  already  accepted. 

MeDcmald  v.  Mittion  Vim  BmttUad  Atm. 
51  OaL  BIO;  Avnnon  T.  Farit,  46  CaL  8:  Fa*- 
•mU  T.  Bdwurdt,  48  CaL  4S8i  UOet-r.  Thorn*. 
88  OaL  880:  WaJUjfltld  t.  Grtmlued,  SB  CaL 

see. 

Where  we  nnder  contract  tra  the  pnTohaae 
of  property  k(  induced  to  refoaeto  complete  the 
pnrcbRM  by  resKin  of  ilanderout  words  ottered 
concerning  the  property,  by  a  third  person,  tbe 
Teadorcannotaueaacbthird  person  for ilander. 
'Bi»  remedy  la  on  the  contract  of  sale. 

Entor  T.  Botaiano,  07  Hd.  IM;  Brmlmanr. 
JMt,  U  N.  T.  B.  R.  881;  Jferrw  v.  Lanff- 
Oale.  9  Bos.  ft  P.  288;  Ttcar*  v.  Wiboeki.  8 
East,  li  Baikif  ▼.  Daatt,  S  Barb.  207;  Town- 
abend,  ^Under  ft  Libel.  4tb  ed.  g  800,  p.  384. 

The  publication  muit  be  made  by  the  defend- 
ant If  tbe  party  to  whom  the  •landeroni 
a  written  libel  are  sent. 


bring  (he  one  dofamed,  i^vea  It  to  tlie  world, 
tbe  defendant  la  not  reeponslbla. 
3  Lawaon,  Rights,  Remedies  and  Practice, 


1 1286,  p.  2186;  Primt  v.  Etutmecd,  4S  Iowa, 

A  person  who  ntten  a  alander  la  not  reapoo- 
alble  for  its  voluntary  and  unjostiflable  repetl' 
Hod  withont  his  authority  or  request,  by  othen 
over  whom  be  has  no  controL  and  who  tbare- 
by  rendered  themaelvea  liable  to  the  person 
uandered. 

BuUng»  v.  Sttton,  198  Hasi.  829.  Bee  also 
autll^T.  Parker,  ISO  Hasa.  888. 

While  the  authoritiea  above  dted  do  not  dl- 
tectlv  treat  of  slander  of  title,  tbe  principle  la 
manifeetly  applicable.  It  la  not  perceived  tbat 
there  can  be  any  distinction  as  far  as  this  issue 
Is  concerned. 

TowDsbend,  Hlander  ft  Libel,  4th  ed.  g  S06. 

It  is  aeceasBry  for  plaintiff  to  aver  and  prove 
qiedal  damages. 

Brmtman  t.  JVofa.  84  N.  T.  R  R.  381;  New- 
ril,  Defamation,  p.  204. 

An  action  of  tbia  kind  cannot  be  malittalned 
nnless  the  plaiotiff  sfaows  title  or  Interest  In  the 


pTMerty. 

Sdaan 


_  Mardi  T.  Burri*.  60  Cal.  IBT. 
Tbe  exhibits  canoot  be  relied  upon  to  cure 
defects. 

Lot  Angela  t.  Signoret.  SO  Cal.  998. 

Harrison,  J,,  delivered  the  opinion  of  tbe 
court: 

The  plaiotiff  broaght  this  action  against  the 
I9L.R.A. 


defendant  to  recover  the  sum  of  $86,000  dam- 
ages cansed  by  certain  false  and  mallcloua 
stalemenli  alleged  to  have  been  made  by  him 


the  grounds  of  Iniuffldency  and  uncertainty, 
and  from  a  ^gmeiit  entered  upon  an  order 
sustaiulng  tbo  demurrer  the  plalntiS  has  ap> 

Alihonah  the  term  "slander"  is  mote  appro- 

firlate  to  tbe  defamation  of  the  chancier  of  aa 
□dividual,  yet  the  term  "slander  of  tltk"  hat 
by  use  become  a  raot^nlsed  fdirase  of  tbe  law; 


and  an  sctlon  tbereforls  pennltted  agaloatooe 

malldotislydiap -■-- ■"■- 

....  iTo''  P*rsi 

a),  and  thereby  cauaea  btm  some  ipedal  peco- 


of  another  to  property,  whether  re 


jlaiy  loM  or  damage.  In  order  to  maiotain 
the  action,  it  is  necessary  to  eatabllah  tbat  tha 
words  spoken  were  false,  and  were  malicious 
ly  spoken  by  tbe  defendant,  and  also  that  tha 
plaintiff  basaustalDed  eomeHiedal  peonoiaiT 
damage  as  the  direct  and  natural  iceult  of  tbeir 
having  been  ao  spoken.  Aa  words  spoken  of 
properly  are  not  In  thanselvc*  actionable.  It  !■ 
necessary  to  tllMetbe  facts  which  show  whei»- 
in  the  i&lntlff  baa  nuUbied  damage;  and .  as 
special  damage  Is  the  only  ground  upon  which 
tbe  action  can  be  msiiitalned,  it  it  essentia)  tbat 
■nch  damage  be  dlsliactlT  and  particularly  aek 
out  in  tbe  complaint  Xt'iubn  v.  Qrakam,  t 
Doer,  670;  AMtt  v.  Tappan,  6  Cush.  iMt 
Ualaehi/  v.  Boper,  8  Kng.  K.  C.  871. 

It  is  not  actionable  to  apeak  dlepangin|^ 
of  tbe  title  of  another  unlesa  he  Is  damaged 
thereby.  Tbe  altmuoe  of  a  mere  falsehood, 
however  malicious,  will  no*  avaisio  ao  action 
unlesa  dsmage  has  resulted  therefrom  (Add. 
Torts,  25);  and  tbe  damage  which  can  be  re- 
covered is  only  such  a*  Is  the  direct  and  natural 
result  of  tbe  utterance  of  the  words.  As  In  all 
other  casee  dependent  upon  special  danutse, 
there  must  be  both  Injury  and  damage.  Tne 
ilanderoua  words,  false  In  fact  and  malldoualy 
ulteted,  constitute  tbe  Injurr,  and  give  the 
ri^t  of  action;  and  tbe  pecnniatr  damage  sus- 
tained la  the  measure  of  recoven.  If  tbe 
words  ntlered  an  not  false,  or  If  there  be  no 
malice,  there  Is  no  right  of  action,  and  there 
can  be  no  recovery  unleae  some  special  pecuni- 
ary damage  has  reauUed  from  their  utterance. 
In  order  to  show  tbat  the  word*  uttered  bavo 
cauMd  injury  to  tbe  plaintiff.  It  1«  geoerslly 
oeceflsary  to  aver  and  ^ow  tbat  they  were  ut- 
tered pending  some  treaty  or  public  auction 
for  the  sale  oi  the  property,  and  that  thereby 
snms  Intending  purchaser  was  prevented  from 
bidding  or  competing.  Folkard,  Btarkie,  Slsnd- 
erftLlbeL$188;  Odgera,  Slander  ft  Libel,  188. 

"  This  action  lletb  not  but  by  reason  of  the 
prejudice  in  tbe  sale."  Per  Fenuer,  /.,  In  Bold 
T.  Boom,  Cro.  Eliz.  846. 

If  tbe  plaintiff  has  merely  aneneral  mtentlon 
to  sell,  or  If  the  words  uttered  do  not  reacli  any 
Intending  purchaser,  or  if  they  do  not  prevent 
any  sale,  or  are  uttered  after  the  sale  Is  com- 
pleted or  agreed  upon  and  contracted  for,  tbe 
plaintiff  does  not  suffer  any  damage  from  their 
utterance. 

It  is  alleged  In  the  complaint  that  In  August, 
1888,  the  plaintiff  was  tbe  owner  of  a  ceriata) 
leasehold  hiteteat,  with  option  and  privilege  of 
purchasing  two  certain  tracts  of  land  in  Los 


no 


CUuroBHU  Sunum  Coukt. 


Ado., 


Aflgelet  County,  and  that  ooe  Arthur  Sketch- 
ier ^^  t''^'>  nefEotlatfug  and  treatlDg  with  bin) 
tor  the  purchase  of,  and  offered  to  puichaae 
from  him.  so  undivided  one  half  of  the  same 
for  the  sum  of$36,000.  "and  that  the  plainiiff 
accepted  Bald  offer;"  that  the  defendant,  well 
knowing  1  ha  premlaei,  did  wllUnllj,  malidoua- 
It.  and  without  probable  ctnae,  daring  the  m- 
nod  that  the  lald  Bkelcbley  iraa  bo  DegotUtuu 
and  making  the  offer  ator^aid,  and  ^lor  and 
nbwquent  thereto,  publidv  atale  to  divoa 
peraons  (namiDfc  them),  ana  to  the  plaintiff, 
"that  the  plainuff  had  broken  the  covenantsof 
bis  said  leaBea,  and  had  forfeited  ail  rights 
therennder  and  bv  virtue  thereof,"  and  that 
the  defendant  would  not  aell  to  the  plaintlB,  or 
toany  person  pnittliaaing  from -him,  the  laoda 
described  In  said  teaaei.  or  execute  a  deed  there- 
for OD  the  tender  of  Baid  purcbaae  price;  that 
the  «aid  atatement  and  dw^arationi  were  false, 
and  were  made  hj  the  defendant  for  the  pur- 
pose of  preventing  the  plaintiff  frum  diapoaing 


IS  Inilmldated.  dktuaded,  and  de- 
'lerred  from  canTing  out  hii  agreement  with 
;plaintiir,  and  withdrew  his  offer  lo  purcbaae. 
and  refased  to  purchase  the  same;  Ibat,  but 
:for  said  statementB  by  defendant,  Sketchley 
'would  have  completed  said  purehasej  and  that 
iby  reason  of  the  nld  slatemenls  plaintiff  has 
.been  nnable  to  sell  aaid  property  to  Bketchley, 
and  has  been  thereby  damaged  in  Uie  sum  of 
't2S,000.  The  averment  In  the  complaint  that 
Skeudiley  offered  to  make  the  purchase  from 
the  plaintiff,  and  to  pay  therefor  the  sum  of 
125,000,  and  that  "the  plaintiff  accepted  said 
offer,"  must,  for  ibe  purposes  of  the  demurrer. 
under  the  familiar  rule  that  tbe  pleading  ia  to 
'be  GOnalrueddontraprMInvnfnn,  be  regarded  aa 
<  an  allegation  of  a  valla  and  efficient  offer  and 
.acceptance,  and  that  by  virtue  thereof  a  comi 
plele  and  executed  contract  of  purchase  and 
aale  was  entered  Into  between  them.  Tblscoo- 
atructlon  ia  corroborated  by  the  aubaequent 
averment  that,  after  Sketchley  was  informed 
of  the  atatementa  of  the  defendant,  he  was  "in- 
'  tlmidaied,  dlaauaded,  and  deterred  from  carry- 
ing out  bis  agreement  with  plaintiff,"  and  shows 
that  It  was  the  intention  of  the  pleader  to  allege 
Buch  contrBCl.  Thla  acceptance  by  the  plain- 
tiff of  fiketctkley's  offer,  and  theagreement  be- 
tween Ihem  for  the  purchase  and  sale  of  tbe 
property,  tennlnnted  the  "treaty,"  and  gave  to 
the  plainliff  aeon  tract  capable  oElieingenforced 
agamst  Siceicblej,  and  on  which  he  cao  re- 
cover aoy  damages  he  may  have  suaialned 
from  ilB  violation.  Tbe  Bubaequent  refusal 
by  Bkelcbley  to  carry  out  hla  agreement  did 
not  give  the  plaintiff  the  right  to  recover 
In  this  action  the  damages  thus  suBlained.  In 
an  action  like  the  present,  the  plalotifl  can  re- 
cover only  such  damage  as  he  may  have  sus- 
tained by  reason  of  an  Intending  purchaser 
beingpreventedfrommakingthecontracti  but 
the  complaint  herein  shows  that  whatever 
StalcmeQLs  or  declarations  were  made  by  the 
defendant  prior  to  tbe  making  of  tbe  contract 
did  not  have  the  effect  to  prevent  Bketeblev 
from  entering  into  the  simc,  and  those  which 
he  made  thereafter  have  not  caused  the  plaintiff 
any  damage  which  can  be  said  to  havereeulted 
therefrom.  We  know  of  no  case  in  which  it 
18  L.  R.  A. 


has  been  held  that,  when  the  plalnttS  haa  a 
valid  contract  of  sale,  he  can  recover  damagea 
for  Ita  breach  against  one  wboae  words,  how- 
ever false  and  malicioas,  bave  Induced  tho 
other  contracting  party  to  vtolate  such  agiea- 

In  MorrU  v.  Langdale,  3  Boa.  A  P.  38i,  In 
an  action  for  defamation,  the  special  damaee 
aUeged  was  that  cerlain  perBonsbad  refused  to 
fnlSII  their  contracts  wiu  tbe  plaintiff  in  cob- 
seauence  of  the  words  spoken  i  but  Lord  Eldm 
said;  "  Now.  If  tbe  plaintiff  haaaustalned  any 
damage  in  conaequenoe  of  tbe  refusal  of  any 

Cersons  to  perform  ihdr  lawful  oontracta  witk 
Im,  it  Is  daman  which  may  be  oompensaied 
ia  actions  brought  by  (be  plaintiff  OKaiDatlfaoaa 
persons;  and  ae  law  suiiposee  that  In  auoh  ao- 
tlODs  the  plaintiff  would  receive  a  full  Indem- 
nity." A  similar  principle  la  laid  down  In 
Townahend,  Slander  A  Ubel,  $  906:  StndaU 
V.  Stone.  6  N.  Y.  14;  Viear*  v.  Wibaek*.  8 
Eaat,  i;  i^uUv.  F'lji'srfy.  68  Pa.  4«;  Aminaa 
V.  Nott.  84  N.  Y.  S.  R.  281. 

It  is  not  shown  by  tbe  complaint  whether  th« 
plaintiff  accepted  the  refusal  of  Bketehley  to 
compleU  bis  purchase  as  a  termination  of  the 
contract,  or  wbeliier  he  still  holds  bis  right  of 
action  to  enforce  tbe  cootracL  From  the  aver- 
ment that  "  the  said  Sketchley  was  then  and 
there,  and  at  all  times  since  has  been,  able  and 
willing  to  purchase'''  the  proper^  contracted 
for,  It  would  seem  that  Sket^ey  Is  still  bonnd 
by  the  contract:  and.  If  so,  the  complaint  fails 
to  show  that  the  plaintiff  hs*  sustamed  any 
damage.  In  any  action  against  Blceich.^ 
founded  upon  the  contract,  it  would  be  no  (u- 
fense  that  he  had  beeu  induced  to  refuse  to 
complete  his  purchase  by  reason  of  tbe  state- 
ments of  tbe  oefendant  aUeged  herein;  and  as. 
In  anch  aotloD,  tbe  plaintiff  can  recover  all  tbe 
damages  he  haa  austained,  be  liaa  no  right  of 
action  berdni^ilnstthis  defendant  If,  on  tbe 
other  hand,  the  plaintiff  has  released  Sketdii^ 
from  the  obligations  of  his  contract,  or  does  not 
deeire  to  enforce  the  same,  whatever  daoiage 
be  haa  auffered  Is  the  result  of  his  own  volun- 
tary  act,  and  cannot  be  vlstled  upon  this  de- 
fendaot.     KandaU  v.  Btont,  tapra. 

a.  Tbe  complaint  falls  to  show  that  the 
slalementa  and  declarations  alleged  to  have 
been  made  by  the  defendant  could  have  caused 
any  damage  to  the  plaintiff.  It  was  necessary 
for  the  pluntifl  to  set  forth  and  describe  In  his 
complaint  Ibe  properly  respecting  which  the 
defamatory  Btalements  Dad  been  made,  aa  wen 
aa  to  aver  his  title  thereto,  so  that  it  might  be 
shown  wherein  the  defendant  had  done  him 
any  injury.  The  defamatoiY  ststements  sl- 
ieged  to  have  been  made  by  the  defendant  are 
"that  this  plaintiff  had  broken  [he  covenants 
ol  his  said  leases,  and  that  plaintiff  had  forfeited 
all  rights  thereunder  and  by  virtue  thereof." 
The  only  leases  referred  to  in  the  complaint  are 
tboae  which  are  annexed  to  it  aa  eulblla  for 
tbe  purpose  of  Identifying  (he  lands  in  which 
the  plarmiff  had  a  "leasehold  Interest,  with 
option   and   privilege    of    purchadng."    The 

Elaintlff  has  not  alleged  the  nature orextent  of 
Is  leasehold  interest,  or  tbe  termsof  his  option, 
or  what  were  the  covenaois  of  hb  leases,  or  tbe 
nsLurc  of  bis  rights  thereunder;  nor  hsa  he  al- 
leged that  the  coveaBDiH  or  the  option  are  those 
which  are  contained  In  tlie  ezhibila.    Aa  the 


i8»l. 


Cosm  T.  Esoi^ 


•an 


«totemeiiti  ftlleged  to  bmre  bean  nude  by  Ibe ' 
-defeodaut  ref ened  to  Ibe  "eoTsiMiiti  of  his  latd 
Imiw,  uidhUrtgfaUtlienuiMi«t,"itwMDeo»- 
«U7  to  aver  fact*  suSdeDt  to  ahnw  wbetbet  bo 
bad  ao;  rights,  or  whether  there  wera  any  co¥- 
«DaDt8M  M  violated  or  broken.  The  ezbitrfts 
«ttacb«d  to  tlte  complaint  are  made 


-quiMnentof  ideading.  AjjcnmeDtadTe  plead- 
ing is  do  mcHc  pequ&uble  under  the  Code  than 
it  was  at  oommoD  Ikw.  Hatien  of  nibrtance 
moatbealleged  Id  direct  terms,  and  not  byway 
■of  recital  oi  lefereoce,  mncb  leM  br  exDibita 
merely  attached  to  the  pleading.  Whatever  is 
«ii  essential  element  to  a  came  of  action  must 
be  preaenied  by  a  distinct  aTermaot,  and  cannot 
be  left  to  an  inrerenca  to  b«  drawn  from  the 
construction  of  a  docnment  attached  to  the 
complainL    Lm  Angtlti  t.  Btm^ret,  BO  CaL 

-ms. 

The  only  property  to  which  the  plalntUf  al- 
leges that  be  had  any  title  is  the  leasehold  in- 
teraat  and  option  lo  ptuchase.  He  does  not  al- 
lege that  the  defendant  denied  his  title  to  this 
'property,  but  chaigce  him  only  with  dispar- 
aging certain  rkhts  which  the  complaint  ooea 
not  allege  that  ne  poasewed.  The  allegation 
'that  the  defenduit  bad  stated  that  he  would  not 
«ell  tbe  landa  described  In  the  leaaes  cannot  be 
regarded  as  any  slander  of  hisUtlev  even  if  tbe 
■complaint  bad  shown  nxy  light  lo  make  a  pur- 
■chwe  from  the  defendant.  TIm  idalntfff, 
moreover,  does  not  allege  that  Sketchley  was 
informed  of  this  declarattpn  of  Uie  defendant 

8.  The  complaint  also  fails  to  show  that  the 
-special  damage  alleged  to  have  beeo  sustained 
bv  the  plaintiff  is  the  natural  and  direct  result 
■of  the  statements  and  decUmtloDS  made  by  tbe 
■defendant.  This  actioa  Is  governed  bv  the 
«anie  rule  that  obtains  In  the  ordioary  action  of 
slander,  vli.,  that,  if  tbe  words  an  not  action- 
Able  In  tbemselvea,  tbe  originator  of  the  slander 
4a  only  liable  for  such  damage  as  is  tbe  direct 
:and  natural  result  of  bis  act,  and  that  he  Is  not 
liable  for  tbe  subaeouent  repetition  of  Uiose 
word*  by  another  without  his  direction  or  au- 
<bOTity.  Folkard,  Slander  &  Libel,  Starkle' 
-"  "  142:  Addison.  Torts.  7B5:  J_  ,-.,-  .. 
.  Wtekt,  7 


Ib^  mnst  be  Uie  legal  and  natural  conseqoentje 
Arising  from  tbe  tort  itself,  and  not  from  the 
wron«ul  act  of  a  third  party,  remotely  induced 
-thereby.     Orain  t.  PIctne,  6  Hill,  634. 

Tbe  only  special  damage  which  tbe  plaintiff 
has  alleged  is  that  Sketcbley  was  informed  of 
tbe  statements  and  declaration*  made  by  the 


It  is  not  alleged  that  the  defendant  ever  mMle 
any  statement  ot  declaration  lo  Sketchley,  or 
in  his  presence,  or  that  he  directed  or  author- 
ized any  of  blB  statements  to  be  communicated 
to  blm;  nor  is  It  alleged  that  either  of  the 
persons  to  whom  the  defendant  made  such 
■taleioeDts  repeated  them  to  Sketchley,  or  by 
whom  or  In  what  manner  Sketchley  ''was  in- 
formed "  of  tbe  statemente.  The  only  conneo- 
H  L.  R.  A. 


tkm  between  the  statements  by  the  defendanti 
and  Uieir  reaching  Sketchley  Is  that  the  de-, 
fendtnt  nude  them  for  the  purpose  of  circulat- 
ing tbe  raiBor  and  convpytng  tbe  impression 
that  the  plaintlS  had  vl^ted  the  covenants 
and  oooditions  of  bis  leases.  This,  however, 
is  too  remote  to  renda  the  defendant  liable. 

We  ore  of  the  opinion  that  tbe  complaint 
*  "  '    state  a  caase  of  action,  and  that  Uie  de- 


Smma  B.  OOHEN,  Bapt., 
Charles  a  KNOX  Impleaded,  etc,  AppL 


1.  A  wmwmrmma*  br'a  IMhv  to  Ida 
llMilUllIni  In  oondABnitlon  of  ber  marrlaco, 
made  without  intent  on  tbe  part  ot  elthw  to  de- 
band,  I*  nut  Craudnlent  ai  to  ondttofs,  althonvb 
tbe  Mlier  is  Insolvent  at  the  time. 

I.  FrnUar*  of  »  eompI«lni  to  otAto  a 
Oknaoof metton  is  ooredtiT  the  fllIo#  ol  a  oraae- 
oomplalnt  In  which  tbe  omitted  facta  an  elaied. 


mjoin  tbe  aale  of  certain  property 


iron.— jlMc-flVpUnl  MtflMwnt 

•Om  American  rule^lafavoraHe  to  marriage  artl- 
dea  when  tbe  paitf  marrrlnfr  on  their  faith  had 
(OOd  leeKin  to  rel?  upon  them  as  auoh,  Bobonler, 
Dom.BeLim. 

Ilie  ooDBldenitlon  of  marrlase  la  a  food  and  val- 
nable  consldenitloii  for  Buob  oontiaote.  Bmdiah  v. 
Qlbba,  8  Johna.  Oi.  ESI,  1 L.  ed.  701;  Wrlffht  V.  Wilffbt, 
H  M.  r.  MO. 

In  BnKlaml  after-aoqulred  property  OMf  be  set- 
tled by  Um  pam«B.  Smith  v.  Osborne.  B  B.  L, 
Cta.  an  Re  Peddler,  L.  B.  10  Bq.  660;  noUt  W 
Storr.  Bq.  Jur.  H  S88,  M;  ttmnln^,  Har.  Set.  BO. 

iTS,im 

Anta-nupUol  ooDtraoB,  b;  -which  It  le  attempted 
to  nirolBte  and  eontnd  Ote  Intarael  which  each  of 
the  pertlee  to  the  mairloffe  ahall  take  m  the  prop- 
erty of  tbe  otiier,  like  dower,  are  tevored  1^  the 
courts  and  will  tie  enfOTOed  mequltr  acoordlnrto 
the  Intention  of  the  parties  wbmiever  the  ooBtln- 
fenoy  provided  br  tbe  Dontraot  artoea.  t  Kent, 
Com.  IW;  B*  YoangB.  97  Hun,  U,  olBrmed.  flS  M.  T. 

No  espedal  tormalltr  Is  reqnWta  m  such  Inatru- 
meota.  and,  m  order  to  eSeotuaie  the  mtentlona  of 
tbe  partleB.  oonrts  ot  equity  will  Impcee  a  tniat 
upon  tba  proper^  agreed  to  be  oonv^ed  oommeo- 
surate  wtth  the  oUlgallons  ot  the  oontraot,  or  will 
decree  thetrepeoMo  pertonnanoe,  and  -wbni  aoch 
lellef  Is  inadeqmte  ot  Impraotfcable  from  the  iltn- 
atloD  ot  the  property  or  the  charaotar  ot  the  oon- 
traot, wm  award  dama«ea  for  Ita  breaob.  De  Bar* 
ante  V.  Oott,  •  Baitk  4W;  Feok  V.  Tandemork.  W 
N.  T.  m  Pom.  Bq.  Jnr.  H  iwr,  UItt;  Sohonler.  Som. 
BeL  UMM,  tfeq.:  Pteoe  V.  Fleraa,  H  M.  T.  IH.  15& 

"DM  aame  prlnolplea  apply  to  a  conveyanoe  In 
oonalderatlon  ot  martlasfe,  wbloh  la  not  only  a  vat 


T19 


Oautobhu  Supxemm  Coubt. 


Jdi-t, 


dapon  t, 
•on  A.  any.    Affirmtd. 

Tbe  f&cti  are  stated  In  the  oplolon. 

Mmn.  WUlUm  B.  Slurpa  ud  S.  C. 
DaraoB  for  appelUnt. 

lUmt.  SeriTnsr  A  Boona  aiid;0»rbar, 
Boalt  A  Bishop  for  reapondeDt. 

■eF»rl»ad,  /.,  delivered  tbe  oidDlon  of 
tbe  court: 

Id  tbe  year  1888  there  wai  a  treatr  or  urea- 
saenl  of  marri^  peodins;  between  the  plaii)- 
liC,  then  a  ^oung  unmarried  womiui,  aod  Al- 
fred H.  Cobeo.  Coheo  naa  then  a  joun^ 
lawyer  jnst  begfonlng  tbe  practice  of  hu 
pToleesfoD,  and  baring  no  Income  or  meaot 
Buffldent  to  procure  a  home  and  support  a 
fumUf,  and  Ibff^  were  both  unwillinfc  to  get 
married  until  tbef  had  a  home.  These  facts 
totnlag  to  the  knowledge  of  Wslaon  A.  Brav. 
tbe  father  of  plaintiff,  he  concluded.  In  order  to 
encoorage  tlie  connimmatlon  of  Mid  marriage, 
to  convey  (o  plaiDtiS  a  lot  of  laod  and  build  a 
liouse  thereon  as  a  borne  for  the  ^ooDg  coaple, 
t«OTided  tbe  father  of  eaid  Cohen  would  fur- 
nisb  it.  After  Mme  conferences  between  tbe 
said  Bray  and  the  father  of  said  Cohen,  the 
proposition  was  accepted  bytbe  latter;  where- 
upon Bray,  on  July  12,  1^.  conveyed  a  lot 


of  land,  being  the  pranlies  dosofbed  in  tha- 
complaint  herein,  to  the  {daintlff  (then  Baima> 
Bray)  and  proceeded  immediately  to  build  a. 
house  thereon,  which  was  completed  In  tbe- 
early  part  of  18S1  This  was  done  with  tbe 
knowledge  of  Coben,  and  be  was  consulied 
about  it.  The  bouse  was  fumislted  by  said 
Coben'a  father.  In  Pebmsiy,  1684,  plain* 
lis  and  Alfred  H.  Coben  were  married,  and 
moved  Into  tbe  houK,  where  Uiey  have  Uvetfc 
ever  since.  It  Is  found  by  tbeeonrt,  and  dear- 
ly eitablldied  by  the  evidence,  that  tbe  aald' 
ooDve^ce  of  said  lot  to  plaintiff,  and  the  con- 
struction of  said  bouse  tbereon,  were  the  con- 
sideration which  Induced  said  marriage,  with- 
out which  it  wonldnot  then  (If  ever)  have  been 
consummated.  Thevalue  of  the  lot  and  tha 
cost  of  the  house  amounted  st  Uie  time  t» 
about  $1S,000,  and  the  present  value  of  tha 
property  is  $18,000.    At  tbe  dme  of  the  con- 


several  biio(h«d  tbousaad  dollars'  worth  of 


not  made  with  any  design  on  bis 
part  to  hinder  or  defraud  creditors  (whether 
that  fact  be  material  or  not),  and  it  Is  entirely 
clear  that  plainiiff  and  her  husband  believed 


nable  oonsMenllon,  but  the  blshert  oooaldetallOQ 
known  In  law. 

Thus.  It  Is  Mid  br  Story.  Jl,  In  Kavniao  r.  Tbomp- 
son,  m  U.  B.  T  Pet.  aae,  8  L.  ed.  na.  Nothlnnoanbe 
eleaier,  botli  npon  prinolple  and  uitborltr,  than 
(be  doeMne  thai,  to  tmake  an  anta-nupttal  nttle- 
ment  voldaaatnud  upon  oredttota,  it  li  neccoacj 
that  boUi  psreles  sbouid  oonour  in  or  have  ook- 
nliaooa  of  the  Intended  fraud.  If  the  Kller  alone 
Intends  a  fraud,  and  the  other  partj  has  no  notioe 
of  It,  he  ii  not  and  cannot  be  afleoted  b;  It.  Har- 
ilace.  In  contemplation  <d  the  law.  Is  not  only  a 
valuable  oonaldeiattoo  to  support  such  a  settla- 
roeotsbnt  laa  ooostderatloQ  of  the  U^ieM  value: 
and  trom  motives  of  tbe  soundest  poller  >e  npheld 
vfib  a  steadr  resolutlcia.  The  husbend  and  wife, 
partlea  to  aooh  a  ooatHMK,  Bie  therefore  deemed  in 
the  hisrbeet  swee  pnrcbaaeia  for  a  vahiatile  eon- 
■fderatlon,  and.  lo  tbat  It  k  bona  AM  and  without 
notlae  of  fraud  bronirht  home  to  both  ddes.  it  be- 
oomea  unimpeachable  by  civdltois.  To  tbe  tame 
efteot,  no  Ckmplon  v.  (Jotton,  IT  Ve*.  Jr.  IBI,  9lt, 
andnot«a 

This  babo  tbe  MttteddoolrlDe  In  Alabama.  An- 
drew* V.  Jone^  10  AU.  100,  IIL 

Conuquently,  If  It  Is  made  In  rood  faltb,  and 
without  notioe  of  fraud  to  the  partlea  who  take 
under  It,  It  li  unlmpeaohubic  by  creditors.  Bppee 
t.  Randotph,  I  OOI,  lOB;  BunneU  v.  Wlttaerow,  9> 
Ind. JJS;  Frank's  App.  W  Pi.  1(0;  Maffniac  v.  Thomp- 
son. S  U.  B.  7  Pet.  MB.  8  L.  ed.  TOt;  Oamplon  v.  OM- 
ton.  IT  Vet.  Jr.  m:  SBporta  VcBumle.  1  DeQ.  H. 
k  Q.  Ml;  Coutta  v.  Qreenbow,  SHnnf.  90,  i  Ben.  * 
U.  US;  Tunno  r.  Tiexeant,  t  Deaaoa.  Bg.  SM;  Jones' 
App.  flZ  Pa.  au:  Bank  v.  Hanhand,  T.  D.  P.  Cbarlt. 
HI;  PartrldKe  v.  Oopp,  1  Eden.  188  AmbL  HMi  Oado. 
Ban  V.  Kennetc.  ■  tJowp.  m:  Andiem  v.  Jonca.  10 
Ala.  400:  Basellnton  v.  om.  8  T.  B.  (SO,  note,'  Croft 
V.  Arthur.  8I>eaana.Bq.X£& 

An  ante-nuptial  ■ettlemeot.tbau^made  t)rtlie 
Intended  buatiend  with  the  de*^  of  defnudlns 
hlscreditois,  will  not  be  set  aalde  In  tbe  absenoe  of 
the  clearest  proof  of  tbe  wife's  participation  In  Uie 
fraud.    Prewit  T.  Wilson,  tOB  V.  B.  tS,  W  L.  ed.  aea 

Tyler,  on  Intaooy  and  Coverture,  p.  <M,  larB.- 
**A  oourt  of  equity  wll)  always  support  a  murlase 
settlement,  If  no  paiUcnbu'  evidence  of  ftaod  li 
18  T..  R.  A. 


made  out,  showlnf  an  Intentloo  to  deceive  am 
frand  creditors.** 

Blahop  itatcB  tbe  doctrine  en  this  sub}eat  ai 

lowK  "If  a  man.  wiablns  to  emto;  Into  matilii 

with  a  parUoalar  woman,  should,  bains  Insolveat. 
convey  Co  her  all  Ua  property,  which  was  aooepicA 
by  her  with  full  knowledge  of  the  fact,  the  noptlat 
Intent  belns  not  to  defiaud  bla  eredltors.  as  a  pri- 
mary ot>]eot,  bnt  to  conlraet  marriage,  each  oik 
luoh  lanne  aa  oonld  be  reasonably  proouied  Itom 
each  other,  the  case  would  not  be  within  either  of 
tbe  Statutes  of  BHubeth.  Nedther  wouU  it  be  m 
vlQlatlon  of  any  piincdplee  of  tbe  oommon  law,  be- 
oauae  tbe  common  law,  tbotigh  It  abhoia  every  sort 
of  ahMUng,  loves  matrtmonn  Ita  ivlnoltilea  all 
point  towards  It,  whenever  tbe  otroumatanoes  of  a 
caae  expose  them  to  thla  attractive  f  oioe."  1  Blsh- 
op.  Harried  Women,  I  m. 

AaasBlnatoredltoiB,tf  both  parties  utend,  or  tf 
the  eettlor  Intends,  and  tbe  settlee  has  notice  of 
Boeh  intent  Ofasniao  v.  Thompeon,  n  U.  S.  T  Pet 
318,  8  L.  ed.  im,  to  hlDder,  dehiy,  or  defraud  hie 
credltota,  the  oootiaot.  to  the  erteot  at  least  of  the 
setUor-B  debla  (Smith  v.  Oiemil,  L.  B.  *  Bq.  MOi.  le 
void  (Bulmer  v.  Hanter,  L.  K.  B  Bq.  A  Oadovan  v. 
Kennett,  l  Cowp.  IB);  Andrews  v.  Jooea,  14  Ala. 
MO;  PhUllps  V.  Uereia.  BS  Ql.  87;  Jones'  App.  e  Pa. 
8U;  Herrlnr  v.  Wickam,  iS  Cratt.  BEBi  Colombloe  v. 
Peaball.  1  Bm.  AQ.  2tS);  no  matter  what  the  coosld- 
etation  (Bulmer  v.  Hunter,  88  L  J,  Cb.  MS;  Ouon 
V.  Uurtay,  Ifi  Ho.  878;  Ashmead  v.  Hean,  IS  Pa.  tSk 
Boiman  V.  Draushan,  8Stew.  StS;  Hcaely  V.  Qalncr, 
10  Tei.  att,  tl9);  and  mere  knowledge  of  the  aeU 
tlor'B  Indabtedneaa  (Campion  v.  Outton,  IT  Tea,  Jr. 
Wi  Blchardaon  v.  Hortoo,  T  Beav.  11£1,  or  toeolveo- 
cy  (Blaaon  v.  Hoath,  80  Oonn.  10),  will  not  amount  to 
fraudulent  in  tent  or  notice,  tbooBh  tbef  may  (o  to 
prove  It  (Ex  porta  HoBumle,  1  DeGez,  H.  A  G.  Ul: 
Marshal]  v.  Horrte,  U  Oa.  888:  Croft  v.  Arthur. » 
Desaus.  Bq.  S8;  Oolomblne  v.  Peohal,  1  So.  ft  O. 
SilSl.  Juat  aa  the  unreaaomtdeneB  of  the  settlement 
may.  Ex  parte  HoBumle,  Marehall  t.  Uorris, 
Crott  V,  Arthur,  and  Oohmbtne  v.  Fenhall.  ntpra," 
Stanpeon  v.  Oiavea,  Bller.  Bq.  BB;  Bank  v.  Mareh- 
and.  T.  n.  P.  Chant.  E4T:  Stewart.  Mar.  *  Dlv.  1 8«. 
Bee  notei  to  HoNutt  v.  HoNntt  (Ind.)  t  L  B.  A.  871$ 
Deahon  v.  Wood  (Mam.)  1  L.  B.  A.  GIB. 


tsai. 


COBUt  T.  KkOX. 


US 


Ura  to  be  ft  mtn  of  urge  mMas,  wd  (ally 
•Ue  to  amke  tbe  Mid  pnmsioD  for  her  mtf- 
rlkge,  uid  that  ahe  acceptad  the  Mra«  vitbont 
any  Intent  of  bfoderiDg  or  defrauding  his  cred- 
ilore.  It  turned  out  aflerw&rds.  bowever, 
that  Mid  Bray  waa,  In  fact,  iDSolTeut  at  the 
time  said  cooTey ance  waa  tnade  to  plaintiff. 
On  Mid  July  13,  1868,  Uw  dale  of  aaid  con- 
veyaoM  to  plainUfl,  aald  Bray  va«  indebted  lo 
the  defendant  Ohariea  C.  Edox  in  an  amoant 
exceeding  (60,000;  and  on  Angnat  12,  18B(L 
taid  Knox  Teoovered  judgment  agkinat  laid 
Biay  for  $19,iia  On  ApiU  96,  ISHT,  Knox 
caused  an  oxecuUon  to  be  iaaued  on  tald  jt>d^ 
ment,  and  deliTeied  tbe  lame  to  the  aherlfl 
with  inetructlou  to  lery  It  upon  aald  lot  con- 
Teyed  by  laid  Bfar  toplalDtlff  as  aforenld, 
M  tbe  property  ot  aala  Bray.  The  ahertff 
made  taid  levy,  and  waa  about  lo  aell  aaid  lot, 
when  tlie  plaintiff  brought  thl*  preeenl  action 
to  teetnin  Bach  aale.  npon  the  giouDd  that  it 
woutd'caat  a  cloud  upon  ber  title.  Tbe  court 
gave  Judgment  for  plaintiff  Mcordlnc  to  bar 
prayar,  and  from  hm  jndgmeot,  aod  nom  an 
order  denying  a  new  trial,  tbedefeodant  Knoz 
appeal*. 

The  main  question  pteaeoted  la  whether  tbe 
■aid  conveyance  from  Bray  to  bl*  daughter, 
under  the  dccntnstancee  above  ataied,  was 
void  as  asainit  tbe  credllora  of  Bray.  Thia 
quertion  baa  been  leiy  ably  and  elaborately 
CiacuMed  by  counael,  and  a  multitude  of  au- 
tbotitle*  have  been  cited.  We  will  not  under- 
take here  to  review  these  autb<»4tles,  but  will 
merely  state  tbe  cooolwdons  to  which  tbey 


to  another  tor  a  valuable  .  _  ..   ..^   

Bllon,  the  conveyaDCe  will  be  good  againat  the 
creditors  of  the  graqtor,  altbougb  the  latter  in- 
tended tbereby  b>  defraud  hii  credllora.  If  tbe 
grantee  bad  no  knowledge  of  aucb  Intent,  and 
was  in  no  way  a  participant  In  the  fnudulent 


veyaoce  is  made  upon  such  consideration,  the 
crantee.  If  guiltless  of  fraud  herself.  Is  In  at 
wast  aa  Arm  and  aure  a  position  as  If  she  had 
paid  in  money  the  full  value  of  property  con- 
veyed. It  bas  even  been  held  that  a  voluntary 
conveyance  to  a  daughter,  iaiecded  aa  a  settle- 
ment, and  without  present  referenoe  to  her 
marriage,  will  become  ev  post  faeto  valid 
against  creditors  and  pnrchssers  with  only 
bopUed  notice,  if  npon  the  ctedit  ot  the  con- 
veyance a  person  hat  been  induced  to  meiry 
her.  Haniage  being  in  its  nature  permaDent, 
and  being  the  most  important  of  ail  civil  re- 
lalioDi,  the  law  will  not  liglitly  allow  tbe  tn- 
ducemenia  which  have  led  to  it  to  t)e  disturbed. 
And  tbe  dowry  of  a  bride,  witbout  special 
proor,  is  presumed  lo  be  sn  Inducement  to  ber 
marriage.  Tbe  law  does  not  require  a  delicate 
investigation  into  the  qaaniiim  of  Influence 
wblch  ber  property  has  had  with  her  euitor. 
A  few  ot  the  many  autboritiea  which  establish 
the  princlplM  above  stated  are  tbe  following: 
Bump,  Fraud.  Oonv.  pp.  BOG,  806,  and  CHses 
dted;  Wait,  Fraud.  Coov.  g  312,  and  cases 
died;  Mogniae  v.  Thmnp*on.  82  U.  S.  7  Pet. 
SM,  8  L.  ed.  709;  Prneil  v.  Wil»on,  108  U.  9. 
VS,  36  L.  ed  S60:  Wood  v.  Jaek*on.  6  Weod.  0; 
Eerrino  v.  WiekAam,  28  Oratt.  6B8:  Button  v. 
Oantrit.  11  Leigh,  148,  1S6;  aierry  v.  Arden,  1 
IS  L.  R.  A. 


Johns.  Oh.  200,  S7t.  1  L.  ed.  ISB,  187-,  Biw,< 
T.  Oirttr,  B  Yes.  Jr.  877,  878;  Oiii  v.  dpeneer. 
lOS  DL  6SS;  Duganf.  OitUngi,  8  QiU,  188,  48 
Am.  Deo.  806. 

The  OBse  at  bar  presents  a  dear  field  for  tbe 
application  of  these  principles.  It  has  nooe  ot 
those  peculiarities  or  complications  of  fads 
which  often  make  it  dlmcnlt  to  determine 
what  rule  of  law  appllee.  It  is  a  plain  case  of 
aoonverranoe  upon  tbe  express  considentlon 
of  mainage,  whicb  was  tbe  direct  and  imne- 
diata  inducement  of  Uie  marriage,  and  made, 
not  <»l7  wllbotit  any  knowledge  of  fraud  by 
the  grantee,  but  without  any  Intent  to  defraud 
part  of  the  grantor.    The  court  was 


of  Bray. 

2.  Appellant  contends  that  tbe  Judgment 
should  be  reversed,  because  the  complaint  does 
not  stale  facta  sulllcieni  to  constitute  a  cause  of 
action,  and  beoause  bis  de^iurrer  on  that 
ground  was  erroneously  overruled.  The  point 
u,  as  we  understand  it,  that  facta  conBiitutiug 
a  cloud  on  plafaiiiff's  title  are  not  stated,  be- 
cause it  does  not  appear  tbat  plaintiff  derived 
ber  title  from  Bray,  against  whom  tbe  eiecu- 
lion  runs.  The  complaint  shows,  among  other 
things(in  brief),  that  since  July  12,  1888,  plain- 
tiff has  been  theowner  and  in  poeseaaion  of  a  cer- 
tain described  lot  of  land ;  that  said  land  is  *  'a 
portion  of  W.  A.  Bnv'a  Oak  Tree  farm  trad,  as 
■urveyedfor  W.  A.  Brayby  JamesT.  Btratton, 
April,  1868,  as  per  map,"  etc.,— "all  of  which 
was  aod  la  well  known  to  tbe  defendaots  here- 
in;" tbat  defendant  Knox  recovered  judgment 
against  Bray,  caused  an  eiectiUon  to  oe  Issued, 
and  levied  on  said  land  as  the  property  of  Bray, 
and  is  atwut  to  have  tbe  same  sold,  as  in  this 
opinion  heretofore  stated,  and  that  said  sale 
will  cast  a  cloud  upon  plalntifTs  title,  andgrest 
ly  damage  and  impair  tbe  value  thereof.  It  is 
not  necessBiT  to  defloitely  detcnulne  whether 
this  complaint  Is  so  totally  defective  In  its  italo- 
ment  of  a  cause  of  action  as  lo  be  bad  on  general 
demurrer,  or  whether  it  merely  presents  a  case 
of  detective  averments,  assailable  onlv  on 
special  demurrer;  because  defendant,  in  ad- 
dition to  his  answer  In  which  the  avermentsot 
the  complaint  are  denied,  flled  a  cross-oom- 
plalnt  in  which  be  aaked  for  afflrmative  relief, 
and  In  whicb  be  averred  specifically  the  very 
tacts  which  beconteuds  should  have  been  aver- 
red In  tbe  complaint  cJ  plaintiff.  In  bis  cioss- 
complaiut  he  avert  tbat  on  said  July  13, 1888, 
and  for  a  long  time  prior  thereto,  tbe  said  Bray 
was  tbe  owner  In  tee  and  in  posseaaion  ot  said 
land;  tbat  on  said  day  he  conveved  the  aame 
by  deed  to  plaintiff,  who  Is  his  daughter,  that 
the  deed  was  voluntary  and  without  ooneider- 
ation;  that  plaintiff  holds  under  said  deed,  aod 
not  otherwise;  and  tbat  the  deed  waa  made  ta 
hinder  and  delay  creditors,  and  particularly  de- 
fendant. He  prays  that  the  deed  be  declared 
fraudulent  BDd  void,  and  tbat  be  be  allowed 
to  proceed  with  the  execution.  To  thia  cross- 
complaint  plaintiff  filed  an  answer,  in  which 
she  admitted  said  deed  from  Brsy,  and  (hat  she 
betd  under  it,  but  denied  thailt  was  voluntary, 
or  without  consideration,  or  fraudulent,  and 
averred  tbe  consideration  of  marriage,  and  the 
facts  concerning  said  marriage,  as  heretofore 
staled.    Upon  these  pleadings  the  case  went  to 


Utas.  BopBBiu.  Goum. 


Bkpt., 


trlkl;  and  It  would  be  «  nlu  thing  to  nrerM 


mpUiot,  and  to  again  Id  that  form 
present  luues  nbich  have  already  been  ralaed 
a^nd  determined,  I'be  appellanl  made  no  ob~ 
jectlOD  to  tbe  lotroductioD  bj  plaintiff  of  tlie 
■aid  deed  to  lier  from  Braji  and  the  Usue  of 
the  TKlidit7  of  aald  deed,  raised  by  the  ctom- 
complatDt  and  auBwer  to  tt,  was  the  one  Usue 
tried;  and  tberefore,  if  It  be  conceded  that  the 
complaint  failed  to  etate  aufflcient  facta,  SDch 
failure  waa  cured  by  the  Btalement  of  Ibe  omtt- 


Mir^anl  F.  In*.  Oe.,  71  Cal,  38,  but  tfae  court 
held  there  that  the  omisdon  ot  a  material  fact 
in  the  complaint  waa  cured  bj  its  aTeimeat  in 
the  aoawer.  That  case,  in  principle,  cannot 
be  diatineuiahed  from  the  case  at  bar.  Bee  al- 
io Pom.  Rem.  ^  570.  Many  cases  to  the  asma 
point  are  cited  by  counsel  for  respondent, 

8.  We  aee  nothing  In  the  point  ibot  an 
ante  nuptial  contract  most  be  In  writing.  Ko 
queatlou  aiUea  bere  as  to  the  eoforoement  of  a 
verbal  coutraot  wblcli  ought  to  have  been  in 
writing.  There  are  no  other  poinla  neoesnrj 
to  be  epecially  noticed.  Tkt  judgment  md 
order  denying  a  nne  trial  arc  e^^rmed. 

We  concur:   D»H»v«n. /.,Sk»«pflt«lM, 


UTAH  BDPRBME  COURT. 


Dwl^t  PECK  <(  dl.,  Betptt., 
Oedlia  BEBB,  Appt. 


irlir  itrik- 

lag  out  eertaln  alleRaUons  la  propariy  refiued, 
wbare,  after  tbe  ameDdment,  the  aaswsr  woald 
stlD  contain  alBrmatlTe  aJlegutloDg 
port  to  tboae  strickeD  oqL 

I.  DMhtbortli«|rrftiitorb«fbr«d«ltTcry 
of  Md««dof  fin  vhlah  he  has  plaoed  InUa 
acenfa  hands  to  be  delivered,  terminates  tbe 
agcnt'i  aiithorttr,  and  a  subsequent  delfverr  Is 
iDvaUd. 

S,  nia^«r*lnt«otl<m,«Tldeiiaedl7tIi« 
•xeenttonof  a  d«ed,  on  the  part  of  on* 
Mbont  to  di«>  to  nak«  ft  gtn  ot  property 
to  a  person  towarts  whom  hs  li  under  no  obllga- 
tlona.  lecal  or  tnotal.  creates  no  equity  In  the 
lattw*a  favor  snperior  to  that  of  Uie  gisntor' 
belts,  and  imJese  tbe  vlft  Is  oompletad  In  tb 
grantor's  lifetime  no  Utle  oan  pus. 

4.  ThcdsUvAFybr^Bnuitortohlaawi 
■nat  of  a  d«ed  of  girt  intended  for  one 
iraobasDOknoirledBe  that  ttwasb  ~ 
not  amid  dellvecT  to  the  latter. 

l«.im.) 


APPEAL  by  defendant  from  a  Jadgment  ot 
the  Distnct  Court  tot  Webber  Otunty  In 
favor  of  complainants.  In  a  ault  brought  to  quiet 
title  to  certain  real  estate.     Jfflnned. 
The  facts  are  sufficiently  stated  in  the  opln- 

Meitri.  BUller  Jk  HkB^niilB,  for  appellant; 

To  constitute  a  deliver;  good  for  any  pur- 
pose, the  grantor  must  devest  himself  of  all 
power  and  dominion  over  the  deed.  To  do 
this  he  must  part  with  Ibe  possession  of  the 
deed  and  all  right  and  autborlty  to  conlrol  it, 
either  liaall;  and  forever,  as  where  It  Is  given 


Non.— Donations  tauta  mmUt.  See  iuOa  to 
Drew  V,  Hsgertr  (He.)  8  L.  B.  A.  ISO ;  Williams  v. 
Guile  IH.  T.)  S  L.  R.  A.  866;  Devol  V.  Dye  (Ind.) 
T  L.  a  A.  ISe;  RMden  v.  TtmO.  (S.  F.)  U  L.  B.  A. 
fle4uiaWalsh'aApp.{Pa.)lI-  &.A.m. 
13  L.  B.  A. 

Bee  also  19  L.  R.  A.  242;    23  L.   R,  . 


over  to  the  grantee  himself  oi 
him. 


fl  person  for 

PruUman  v.  Baker,  30  Wis.  644. 

If  a  grantor  deliver  any  writing,  as  bis  deed 
to  a  third  person  to  be  delivered  over  by  liim 
to  the  grantee,  on  some  future  event,  it  la  tha 
grantor's  deed  presently  and  the  third  petaou 
u  a  trustee  of  it  for  the  grantee. 

Wheelwright -7.  Whedvriaht.  3  Maas.  4S3; 
Bathamtt  v.  Paj/n«.  ^  N.  Y.  106:  BaU  v. 
Poreman.  87  Ohio  St.  187;  Coda  v,  Cooke,  H 
Ohio  BL  B16;  Aibright  t.  Albright.  70  Wis. 
S88. 

Meier*.  Snith  *  Bmitk  for  respondenta: 

An  inatrmnent.  whatever  i*  its  form,  is  testa- 
mentary in  Its  operation  and  quality  if  it  be  in- 
tended not  to  operate  till  ttie  death  of  the  party 
who  made  it.  and  the  intention  of  tbe  olkker 
mny  be  gathered  either  by  tlie  instrument  at 
from  extrinsic  testimony. 

Hatch  V.  Hatth,  9  Uass.  308, 810,  and  note. 

There  was  no  delivery  of  tbe  deed  in  tlila 

Btrb«H  T.  Btrberl,  1  III.  378,  13  Am.  Deo. 
162;  Jaektmv.  PAippt, 12  Johae,  419;  Maynard 
V.  MagTuird,  10  Mass.  4S7:  S  BL  Com.  307; 
Hibberd  v.  Smith.  67  CaL  M7;  FiUA  ▼,  BuTiek. 
80  Cal.  310;  Bmniiigbm  v.  Pemtington,  7S 
Mich.  600, 

To  constitute  a  good  donatio  morUe  eauia, 
tbe  first  thing  that  is  required  is  that  the  thing 

Sven  must  be  personal  property;  second,  thai 
egift  must  be  made  by  thedcHior  in  peril  of 
death  and  to  take  eSect  only  In  case  the  give~ 
dies;  third,  theremust bean  actual  deliver 
the  subject  to  convey  a  donatio  In  c 
delivery  can  be  made. 

The  first  requirement  concludes  the  defend- 
ant In  this  case.  It  is  Impossible  that  theia 
should  beagiftmortw  MUM  t^  real  estate. 

Bouvler,  Law  Diet,  title  Douatio  JtorUt 
Oaaea,  pp.  SS9,  S60. 

The  death  of  Henry  Peck  terminated  abso- 
lutely the  authority  of  Jones,  who  waa  hia 
agent. 

3  Kent,  Com.  646,  par.  4 

Andaraon.  /.,  delivered  the  o[dnloi:  of  the 
The  complaint  In  tbla  case  aUegM  that  Uw 

(".oogic 

153;   48  L.  R.  A.  332. 


Ivety  <x 


plaintiff  Julia  EHu  I^k  Is  the  widow  and  the 
otherplalntiflaaro  tbecbildieaaiiilheiis-at-law 
of  Heniy  Peck,  late  of  Oneida  Coanty,  Idahb 
Territory,  deceaaed;  that  Heni;  Peck  died  at 
Haiad,  Oneida  CouDtv,  Idatio  TerrltoiT,  on 
or  about  the  3Sd  day  of  July,  1889;  that  about 
ten  daya  before  Ms  deatb  he  made  a  will  Iqr 
-wblchbe  devlaed  to  tbs  defendant  certain  real 
«siat«  dtuated  in  Cache  County,  Utah  Terri- 
tory; that  the  deriae  in  the  will  was  for  the 
purpose  of  bavinf:  -acHed  oai  the  testator's 
temple  wotK  (meaning  thereby  oertain  pious, 
eupeislilioui,  and  polvKamoua  practlceaof  the 
Mormon  Church),  to  be  caxrled  on  la  the  Mor- 
mon lemptc  at  Lof^an,  Cache  County,  Utah; 
that  the  will  was  dul^  probated  August  29 
18S9,  and  the  plaintifts  Howard  Peck  and 
Dwight  Peck  duly  qualified  as  executors,  and 
letters  testamentary  were  duly  iaaned  to  them 
on  that  day;  that  after  the  NtecntkHi  of  the 
wUI,  to  wit,  on  the  17tb  day  of  July,  1889,  Ifae 
Hid  Henry  Peck  execnled  a  deed  lor  the  same 
real  estate  to  the  defeodant,  but  that  the  deed 
waa  wholly  wiibont  consideratlott.  and  was 
never  delivered,  and  that  after  the  death  of  the 
•aid  Henrjr  Peck  the  de«d  came  wrongfully  In- 
to the  poaaeasion  of  the  defendant,  and  she 
caused  the  same  to  be  recorded  in  the  records 
«f  Cache  County,  Utah.  The  plaintiffs  dalnied 
tobetbeownersof  the  land  under  the  will  and 
as  helis  of  Henry  Feck,  and  aaked  to  hare 


was  duly  executed  by  Peck  la  his  lifetime, 
and  "b;  him  de1iver»j  to  one  Jenkin  Jones, 
onconditiMially,  for  the  use  and  benefit  of  this 
defeadaot,  with  express  directions  and  au- 
thority to  deliver  the  same  to  this  defeodant 
upon  the  death  of  said  Henry  Peck,  as  a  gift 
taiua  mortU;  and  that  said  deed  was  made  and 
delivered  in  anticipation  of  the  approaclitng 
-death  of  said  Henry  Peck."  and  that  Jonea  de- 
livered the  deed  to  her  In  pursuance  of  such 
authority.  The  depositions  of  Jenkb  Jones, 
Henry  K.  Jonea,  and  Howard  Peck  were  in- 
troduced and  read  on  behalf  of  plaintiffs.  No 
evidence  was  offered  by  the  defendant.  At  the 
cloae  of  the  evidence  the  defendant  asked  leave 
of  the  court  to  amend  her  answer  bj  striking 
out  the  words  "cav»a  morti*,  and  that  said 
deed  was  made  and  delivered  In  anticipation  <  ~ 
tbe  approaching  death  of  said  Heaiy  Peck, 
whicn  was  refused  by  the  court,  to  which  ruling 
the  defendant  excepted,  and  assign*  the  same 

The  court  fotud  that  Henry  Peck  was  the 
ownerof  Ih^  land  in  coatroversf  st  rhe  time  of 
his  death;  that  within  ten  days  prior  to  bis 
death  he  made  an  attempcd  devise  of  his  prop- 
«rt^  to  the  defendsDt,  Cecilia  Rees,  by  wUl, 
which  devise  was  void  under  the  statutes  of 
of  Idaho  Terrltoij,  where  he  resided  prior  to 
ills  death  on  the  23d  day  of  July,  1889,  and 
«fterhia  said  will  bad  been  written;  "andasan 
attempt  to  make  a  tesismentary  disposition  of 
Mid  property  to  the  defeadani.  and  vllbout  any 
Oonsideratl<m  wbatever.eilher  good  or  valuable, 
made,  esecnted,  and  delivered  to  one  Jenkin 
Jones  a  deed  for  said  property,  said  deed  being 
In  favor  of  the  defendant,  Cecilia  Bees,  she  be- 
ing named  aagraniee  tbeiein ;  that  Jenkin  Jonea 
taUKA. 


bad  no  aothorlty  from  the  defendant  to  lecelvt 
said  deed,  and  waa  directed  by  aaid  Henry 
Pe<A  to  keep  said  deed  until  after  his  death, 
and  then  deliver  the  same  to  the  defendant; 
that  about  one  week  after  the  death  of  Henry 
Peck,  Jenkin  Jonea  aent  said  deed  to  the  d»- 
fendant  through  the  Dnited  Stales  posiofflce; 
that  until  she  reodvod  said  deed  through  tha 
maHthe  defendant  had  no  knowledge  of  ths 
existence  of  such  deed,  or  of  any  deed."  Tbs 
court  found  Uiat  the  plaintiffs  are  the  only 
belrs-at-law  of  aatd  Hen^  Peck,  and  are  tha 
residuary  legalsea  under  the  wilL  As  conclu* 
slons  of  law  the  court  found  that  the  deed 
never  became  operative  and  Is  void;  that  Iha 
plaintiffs  are  the  owners  of  the  property,  and 
entitled  to  a  decree  quieting  thdr  title  V  "  - 


ny  poBseesioc 
leedtome  at 


Counsel  for  defendant  say  in  their  brief 
that  all  claim  of  the  defendant  under  tha 
will  la  abandoned,  and  that  they  reat  their 
case  on  the  deed  alone,  and  that  the  only 
question  they  present  for  determination  is. 
Was  there  a  aelivety  of  the  deed?  They 
further  say  In  their  printed  brief  In  this  court 
that  "It  Is  admitted  that  the  grantee,  Cecilia 
Bees,  had  no  knowledgeottbeexecutlonof  tha 
deed  until  received  by  ha  through  the  post 
office,  about  one  week  after  the  death  of  Henry 
Ped^  It  la  further  admitted  Uiat  nflitber  tha 
grantee,  nor  any  person  for  her,  paid  any  coi^ 
sidetation  for  the  deed."  The  Evidence  as  to 
the  delivery  of  the  deed  is  as  follows:  Jenkin 
Jones,  a  witneaa  for  the  plaintiff,  testified:  "I 
knew  Henry  Peck  In  bis  lifetime.  I  saw  a 
deed  for  the  Cache  County  land  which  appeared 

■-*-■ '-■■  ""T  him,  and  the  deed  was  In 

Senry  R.  Evans  delivered  tha 

J  residence  in  Halad  City,  just 

a  little  time  bef(»e  Henry  Feck's  death,  and 
said,  at  the  Ume  of  delivery,  here  was  a  deed 
for  me  to  keep.  No  Instructions  st  that  timo 
were  glvea  me.  Tbe  deed  was  delivered  to 
Cecilia  Reea,  after  the  death  of  Henrv  Peck  for 
fully  a  week.  I  sent  It,  addressed  to  her, 
tbrough  tbe  poetoffice  ...  A  short  Ume  bo- 
foi«  tbedeath  of  Henry  Peck  becalled  on  me^ 
and  told  me  he  was  very  sick,  and  did  not 
know  whetber  be  would  get  welt  or  not,  and 
said  he  might  make  a  paper  or  deed  for  Cecilia 
Reea,  and  ssked  me  if  I  would  deliver  it,  and 
told  me  to  keep  the  matter  to  myselt." 
Henry  B.  Evans  testified:  "  Was  acquainted 
with  Henry  Peck  in  his  lifetime.  I  wrota 
a  deed  for  him,  conveying  to  Cecilia  Reea 
the  property  in  Cache  County,  and  de- 
scribed in  Oie  complaint  ...  I  bad 
poBSeaslon  of  tbe  deed  after  It  was  made, 
and  delivered  It  to  Jenkin  Jones.  I  received 
from  Heory  Peck  iastructioos  to  deliver  the 
deed  to  Jenkin  Jones,  with  directions  that  ha 
abonid  send  It  to  Hrs.  Cecilia  Rees,  and  I  gave 
Jenkin  Jones  that  direction.  The  deed  was 
made  and  executed  atMut  a  week  before  tha 
death  of  Henry  Feck.  I  delivered  (he  deed  to 
Jenkin  Jones  on  the  day  it  was  made  and  exe- 
cuted. Tbe  deed  was  made  la  view  of  the  ap- 
proaching death  of  Henry  Peck,  and  there 
waa  CO  express  instruction  whetber  It  waa 
or  was  not  to  be  delivered  In  case  be  should 
live.    He  said  Jenkin  Jonea  would  know  what 
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to  do  with  tt.  I  had  already  wrtlten  his  will 
for  bJDi."  Howard  Peck,&  BOD  of  Senry  Feck, 
and  ooe  of  the  pUintlffa  In  tbls  actloa ,  teatifled 
that  the  deed  wu  intended  bf  hU  father  aa  - 
gift  It)  view  of  approacbin^  deatb. 

It  will  be  observed,  that,  even  if  the  court 
had  permitted  the  deteDdaiit  to  make  the  pro- 
posed amendment  to  the  uiswer,  strfkinc  "' 
the  admlBBloo  that  the  deed  waa  iniendeai 
afft  inviewof  theappnmchbgdeatb  of  Henrj 
Peck,  (till  that  fact  was  abimdaatl  j  proved  by 
the  evideDce  already  introduced,  and  without 
oblectloQ;  BO  that,  even  it  the  coort  erred  in 
reltialDg  to  allow  the  amendmeot,  it  worked 
no  prejudice  to  the  defendant.  Tb«  right  to 
make  the  amendment  ia  claimed  ander  aectlOD 
Sase,  2  Comp.  lAwa  1B88.  We  think  there 
waa  DO  error  in  refnatng  the  uneodmeDt,  If 
the  amendment  bad  been  nude,  the  answer 
would  have  atlll  contained  the  afflrmatire  aUe- 
Mtlon  that  Peck  executed  and  delirered  the 
need  to  Jenkin  Joneafor  her  benefit,  and  "with 
express  directloos  and  autboritj  todeliTer  tbe 
aame  to  this  defendant  upon  the  death  of  «ld 
Henry  Peck  " 

While  there  can  be  bnt  little  doabt  that  the 
deed  from  Peck  to  tbe  defendant  wat  made  to 
erode  the  Statute  of  Idaho  Territory  which 
tendered  tbe  derise  in  the  wtU  to  defendant 
void  in  case  Peck  ^ouid  die  in  leas  than  thirty 
daya  after  tbe  execution  of  the  will,  attli  be 
had  a  ri(^  to  deed  ber  the  property  aa  a  gift, 
and  confer  npoo  her  a  good  title;  and  the  only 
quMlJon  for  determination  it,  Did  be  bo  far 
execute  h(s  Intentions  aa  to  render  the  deed 
operativeT    It  is  essential  to  the  Talldity  of 


.  _ je  duly  authoiized  by  nlm  to 

delivery.  Hot  need  It  be  deilveied  to  the 
grantee  In  person,  but  may  be  delivered  to 
anyone  authorized  by  the  grantee  to  receive  or 
accept  it  If,  however,  a  grantor  execute  a 
deed  of  gift  of  real  estate,  and  place  It  In  the 
bands  of  an  agent  to  deliver  to  the  grantee, 
and  tbe  grantor  dies  before  delivery,  no  dellv' 
cr^  can  then  be  made,  because  the  authority 
of  the  agent  to  act  ended  with  tbe  deatb  of  the 
priuclpalj  and  in  thia case,  noleaa  the  delivery 
to  tbe  agent  Jones  waa  a  delivery  to  tbe  de- 
fendant, there  was  no  tach  delivery  of  the 
deed  as  would  render  It  operative,  and  trana- 
fer  tbe  title  to  tbe  defcndanL 

Peck  being  under  no  obligation,  legal  or 
moral,  by  reason  of  Indebtedness,  kinship,  or 
otherwise,  to  convey  tbe  land  to  the  defendant, 
DO  equity  waa  created  In  her  fanir  by  resson 
of  hia  intention  to  make  the  gift,  superior  to 
the  equity  of  his  heirs,  and  unless  be  succeeded 
IQ  maEing  tbe  gift  to  ber  oomplele  in  his  life- 
time by  delivery  of  the  deed,  no  title  could 
pass  to  ner.  Bat  Jones  was  not  the  agent  of 
tbe  defendant  to  accept  the  deed  for  her,  and 
bence  a  delivery  to  him  was  not  a  delivery  to 
ber.  It  doM  not  appear  in  the  evidence  that 
Jonea  even  knew  ber,  but  It  does  appear  that 
he  waa  not  her  agent  for  any  purpose  con- 
nected with  the  deed,  for  it  Is  conceded  she 
bad  no  knowledge  that  such  a  deed,  or  any 
deed,  would  be  made  by  Peck' to  her.  Jones 
waa  tiie  agent  of  Peck,  and  had  no  tutbority 
to  do  anything  with  tbe  deed  except  aa  anthor- 
1SL.R.A. 


Ized  by  Feck,  and  Peck  conld  havedemanded 
and  regained  possewfon  of  It  at  any  time  dnr- 
Ini;  bis  lifeilme.  While,  therefore,  it  waa  out 
of  his  immediate  poaaeHsion,  it  was  under  bit 
control,  and  liable  at  all  Ilmea  to  be  recalled 
and  canceled  by  Peck.  The'  title,  then,  was  in 
Peck  at  the  time  of  hla  death,  and  not  in  de- 
fendant, for  she  had  not  so  much  as  beard  erf 
the  deed,  much  less  accepted  it.  and  did  not 
hear  of  it  (or  a  week  after  Peck's  death.  Sup- 
pose sbe  bad  died  the  next  dav  after  Pedrs 
death,  but  before  Jones  forwarded  her  the 
deed,  to  whose  heira  would  the  property  have 
descended,— tbe  heirs  of  Peck  or  tbe  heirs  at 
the  defendantT  If  to  ber  heirs,  it  could  only 
be  because  tbe  title  waa  fully  vested  in  ber  l^ 
tbe  execution  of  tbe  deed,  altbongb  abe  had 
never  accepted  It  by  herself  or  agent,  nor  ev^ 
heard  of  It.  and  we  wouM  have  a  oaae  where  a 
ddtvery  of  a  deed  was  not  eaaential  to  transfer 
title.  If  we  concede  that  Jonee  could  deliver 
the  deed  to  Ibe  defendant  a  week  after  tiM 
death  of  Peck,  and,  when  delivered  to  ber,  tt 
would  vest  tbe  title  in  her  from  that  date, 
where  waa  the  title  between  tbe  death  of  Pe<A 
and  tbe  delivery  of  tbe  deed  to  the  defendantT 
If  tbe  Utle  waain  abeyance  daring  this  time.— 
floating  around,  as  it  were, — what  would  bavi 
been  tSe  result  if  Jones  had  loet  or  destroyed 
or  refused  to  deliver  tbe  deedt  Suppose  tbs 
inatructiona  to  Jones  ahonld  be  construed  to 
mean  that  he  was  not  to  await  the  deatb  <^ 
Peck  before  delivering  tbe  deed,  and  Peck  had 
demanded  the  return  to  him  of  the  deed,  and 
that  tbe  defendant  had  beard  of  the  deed  and 
demanded  of  Jones  that  be  deliver  it  to  her. 
who  would  have  bad  the  greater  right  to  ItT 
We  tblok  there  can  be  no  qaeetioo  but  that 
Jones,  being  tbe  agent  of  Peck,  wooM  bav» 
been  boood  to  redeliver  Uie  deed  to  blm,  tor  It 
is  of  the  essence  of  a  gift  that  it  be  volnn- 
taiy,  and  may  t>e  Tecalled  any  time  befon 
actual  completion.  In  TmmM  v.  ChtMtmt, 
70  n.  S.  8  Wall,  086, 18  L.  ed.  963,  the  grant- 
or executed  and  caused  to  be  recorded  a  deed 
to  the  grantee,  without  tbe  knowledge  of  tbe 
grantee,  and'be  did  not  know  of  its  execution 
until  after  tbe  death  of  the  grantor,  when  tbe 
deed  was  found  among  bis  papers.  In  a  salt 
between  tbe  heir  of  the  grantor  and  those 


the  deed  ia  eesenllal  to  tbe  transfer  of  title, 
is  the  final  act  wlthont  which  all  o^er  formal- 
Itiea  are  ineftectaaL  To  coostitute  anch  de- 
livery the  grantor  must  part  with  the  poases 
elon  of  the  deed,  or  the  right  to  retain  IL  Ita 
registry  by  blm  la  entitled  to  gieM  considera- 
tion npon  IbiB  point,  and  ml^t,  perhaps,  Jus- 
tify, (a  the  abeence  of  opposing  evidence,  • 
presumption  of  delivery." 

In  Parmalu  v.  8imp*oit.  73  TJ.  S.  S  Wall 
81,  18  L.  ed.  648,  one  Bovey  oonveved  ceriain 
real  estate  to  Simpson,  to  whom  he  was  in- 
debted, and  placed  the  deed  on  record  wicbont 
tbe  koowledgeof  Simpson.  Two  days  later  ha 
mortgaged  the  same  lands  toFarmalee,  and  the 
mortgage  was  recorded  before  Simpson  knew  of 
the  deed  to  him,  and  tbe  court  held  that  the 
mortgage  lookprecedence  over  the  deed.  The 
court  said:  "Tbe  placing  ot  the  deed  on  reeoid 
was  Bovey's  own  act.  and  done  without  tbe 
assent  of  Dimpson,     Under  this  state  of  facta. 
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then  was  maulfeitlf  do  <iel\verj.  The  eteca- 
tlon  and  regUtmtloD  of  a  deed,  and  deliveryof 
It  for  that  punxMe,  don  not  vest  ibe  liile  Id 
the  motee.  If  Simpson  bad  agreed  to  accept 
the  deed  in  liquidation  of  bis  debt,  and  consU- 
tuted  the  regieler  bla  agent  to  receive  it,  then 
tbedetWery  of  the  deed  to  the  register  wonld 
have  been,  in  lesal  contemplatloD.  a  dellvei? 
to  him."  See  abo  Matfnard  t.  Mavnarii.  10 
UaM.  U6:   Sanuoji  w.  TKornfon,  8  Met  281; 


Jaekten  t.  PUpvt,  13  Jobiu.  410;  AabtwT. 
I.etJk,  13  Wend.  106.  So,  In  tbia  case,  the  de- 
llTerv  of  the  deed  to  Jones  did  not  vest  tbe 
title  in  tbe  defendant)  and  before  die  knew  of 
iiB  exiitence  and  liad  an  opportunity  to  accept 
It,  the  title  passed  upon  the  death  of  Peck  to 
thepIaiDtiSs  by  operation  of  law, 
Tht  judgment  of  iluDMrictGmirtUaigtnMd, 

Zkimi  Gh.  J.,  and  Bl*akbMMi,.7'.,concni. 


IOWA  aUPREME  COURT. 


Max  J.  BAEHR 
A.  A.  CLARE,  JjsA 


B»  Bde  piipoti*— r  of  dial 

irho  obtained  tlieiii  from  their 


prlM  In  an  hour,  with  tbe  iDteDtJon  of  appro- 
prlathiR  Qiem  to  his  own  use,  aoqulres  no  title  as 
acaf  °>t  the  bailor. 

(Ootobecl,UBl>. 

APPEAL  1^  defendant  from  a  Jad^ent  of 
tbe  District  Court  for  Pottawattamie 
County,  in  favor  of  plalntlfl  in  an  action  to  re- 
cover possession   of  certain  diamonds.    Af- 

Btatement  by  Bothroek,  J.: 

Action  of  replevin  for  a  diamond  rinfi  and 
■  diamondstud.  Tbe  plaintiff  and  thedefend- 
ant  each  claim  to  be  the  owner  of  said  prop- 
erty. The  canse  was  submitted  toa  Jury,  and, 
the  Jury  being  unable  to  agree  upon  a  verdict, 
liy  agreement  of  the  parties  the  issue  was  afMr- 
wards  submilled  to  the  court  without  a  Jury, 
on  tbe  evidence  taken  by  the  sbort-band  re- 


porter at  the  Juiy  trial.  The  court,  npon  am 
examination  of  the  evidence,  found  for  the 
plaintiff.    Defendant  appeals. 

Iftttr*.  Fliekliv*r  Bra*.,  for  appellant: 

Even  If  a  criminal  act  bad  been  committed 
by  Barker  this  wonid  lo  no  way  or  ntanner 
detefmioe  tbe  passing  of  the  title  to  the  prop- 
erty. Property  does  pass  If  the  vendor  so  In- 
tends, however  fraudulent  the  devices  of  the 
buyer  may  be  to  induce  tiui  intention. 

Benjamin,  Sales,  g  437,  and  authorities  dted. 

In  cases  of  fraud,  criminal  or  otherwlae,  as 
between  tbe  partlea,  the  property  psases  sub- 

!BCt  lo  the  right  of  reacisHion  on  tne  ground  of 
raud.  unless  tbe  rights  of  innocent  third  par- 
ties Intervene. 

Ottoego  Staareii  Factory  r.  Ltnirum,  07  Iowa, 

G78:  Bdbcoek  v.  Lamon,  L.  R.  4  Q.  B.  Dlv. 

SM;  K«Bwn«rv.  FtojMt  Nat.  Bank.  65  Iowa. 
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Plaintiff,  In  statitig  the  contract  made  with 


contract  or  lease,  wherein  tbe  transfer  of  title 
or  ownersbip  of  personal  property  is  made  to 
depend  on  any  condition,  ahall  be  valid  arainat 
any  creditor  or  purchaser  of  tbe  vendee  or 
lessee  in  actual  possession,  and  obtained  in 
pursuance  thereof,  without  notice,  unless  sama 
be  in  writing  executed  by  the  vendor  or  le»- 


Xtie  principle  ta  well  reoosnlxed  in  the  established 
Tiiles  reiculstInK  the  sale  of  penonaJ  property, 
that  no  pei-Bon  can  transfer  title  to  anotber'i  prop- 
erty, nnleas  the  owner  b;  some  dlreotaad  unequiv- 
ocal act  has  clothed  him  wltb  tfaatadlola  otownar- 
■hlp.    McQoldrickv.  WlUIta,aEN.T.B«. 

The  reawnlntr  in  the  case  lust  olted  Is.controllInK 
upon  HcGoMriok  V.  WllUiB,  fupro.  The  defendant 
txniabi  the  plalnHtTs  whisker  from  a  third  person 
wbo  had  neltber  real  nor  aplwrent  luthorltr  from 
tbe  owner  to  etil  It,  Tbe  ruling  was  that  the  ven- 
dee ooQld  acquire  no  better  tttla.  merelr  beoause  it 
was  disclosed  b;  the  evidence  that  be  purchased  In 
(Ood  faltb.  Tbu  rule  cavtat  emptor  applies.  If  on; 
rule  at  all  be  necessarr.  to  show  that  rou  oannot 
KBtatltle  to  ars  property  by  a  purchase,  no  matter 
how  Ugh  your  faith,  from  one  wbo  has  no  au- 
(boritr  from  me,  real  or  apparent,  to  SBll  it 

One  having  posseasian  of  personal  property  ss  a 
tallee  for  birei  with  an  execut«ry  and  conditional 
agreement  forita  purchase,  which  oondiUona  have 
not  been  performed,  can  ^ve  no  title  thoreCo  Co  a 
purohaser,  althongb  the  Utter  sou  la  good  faith 
and  parts  with  value,  and  la  without  notloe  of  the 
want  of  Utls  of  htg  vendor.  Bollard  v  Bu^ett,  « 
18  L.  R.  A. 


N.  Y.  811;  Walt  v.  Qreen,  8S  N.  Y.  US;  AusUn  v. 
Dye. «  N.  T.  UO. 

A  puTobaser  of  ohaltels  takes  them,  as  a  ceneial 
rule,  subject  to  whatever  may  'turn  out  to  be  in- 
Snnltles  of  tbe  title.  Fanners  A  M.  NaL  Bank  v. 
Logan,  ti  N.  T.  MB. 

And  It  la  a  rule  of  extended  appUostlon.  that  no 
person  can  tranifer  any  greater  title  than  he  him- 
self has  In  the  thing  traoef erred.  2  Kent.  Com.  SM; 
Saltus  V.  EverettaJWend.  07.  nfl;  Browerv.  Pea- 
t>ody,  18  N.  7.  181:  Peer  v.  Humphrey,  S  Ad.  ft  Bl. 
tfG;  DowB  V.  Perrin,  IS  N.  T.  3%  OovUl  v.  HIU.  » 
Denlo,  BBS,  827;  Whistler  v.  Forrter,  U  0.  B.  N.  B. 
Uii  Ballard  v.  Burgett.  ID  N.  T,  au. 

The  B^e  of  ohatiels  by  one  not  In  poeseBlon  of 
tbe  legal  title  oonveyl  to  tbe  transferee  no  title  in 
the  Kooda,  even  where  the  purchase  is  for  vslue 
and  lo  entire  good  faith.  This  rule  Is  supported 
by  well- recognized  authority,  fioyce  v.  i^rock- 
way.  81  N.  r.4S0;  Brower  v,  Peabody,  13  N.  Y.  Ul: 
Hoffman  t.  Carow,  fZ  Wend.  ZSA;  Spaulding  v. 
Brewster.  SO  Barb.  14%  Dudley  v.  Hawley,  10  Barb. 
307:  Cobb  T.  Down,  10  N.  Y.  83S:  Murray  v.  Burling, 
ID  Johns.  IT%  Everrttt  v.  Co£Bo,  8  Wend.  fUt;  Saltus 
V.  Bverett,  SO  Wend.  nO;  Connah  v.  Hale,  28  Wend. 
«£;  Covlll  V.  Hill,  t  Denlo.  8%  La  Place  v.  An- 
polx.  1  Johns.  CtaS.  407;  Dlsbrow  V.  Tentiroeok.  1  K 
D.  Smith  sei.  F.8.B, 


See  also  29  L.  B.  A.  607. 


lov'A  BuTXKira  GousT. 


•or,  acknowledged  and  recorded  the  earn 
chattel  mortffB0es." 

A  tale  ls°'Uie  ttanrfer  of  an  a^Molat 
geoenl  property  tn  a  thing  for  a  price  or  i 
ty,"  ana  a  oondfdona]  aue  i»  nich  transfer 
subject  to  eonditloDB,  etc. 

See  Benjamin,  Boles,  chap.  1;  Wanur  t. 
Jametan,  SS  Iowa,  TO;  Stnger  S.  MaeA.  Co.  T. 
Hi^anrA,  4Si  Iowa,  33;  MMm  Piov  Oo.  t. 
Bradert,  71  Iowl  141,  dUng  PoA  v.  Wmton, 
63  Iowa,  676,  and  Thorpe  v.  Pbuia;  OT  lows, 
HI,  See  also  ThaUh^  v.  Union  Scaie  Co.  74 
Iowa,  117. 

Meurt.  A.  W.  Aakwltli  and  Wrlcht  * 
Baldwin,  for  appellee: 

If  Barker  never  bad  Uie  title  to  the  dlamonda, 
an;  attempted  transfer  of  title  hj  him  woald 
confer  nooe  on  hia  Tendee. 

OimbU  T.  Aekltn,  13  Iowa,  27;  Frant  t. 
Toung,  24  Iowa,  STS. 

Baebr  did  not  sell  the  diamonds  to  Barker, 
but  Barker  obtained  them  under  the  false  and 
fraudulent  representation  that  he  wanted  to 
abow  tbem  to  a  purchaser,  and  be  bad  no  in- 
tention of  showing  the  djamonds  to  a  pur- 
chaser at  the  time  be  got  poaaestioD  of  them. 
The  court  could  not  reach  any  otker  concln- 
don.     Buch  acts  amount  to  a  crime. 

8tau  T.  Anderton.  47  Iowa,  142;  Slatt  t. 
Boiiit,  S5  Iowa,  490;  atal»  v.  Jbagitin,  48  Iowa, 
18t. 

Baehr  never  intended  to  pass  title  to  Barker. 

Rothroek,  J.,  delivered  the  oplnioB  of  the 

1.  The  court  made  ipedal  flndlDgs  of  the 
(acts  which  It  was  thought  were  estanllshed  tir 
the  evIdentK.  We  nceauot  set  out  these  find- 
ings in  delaD,  hut  will  recite  such  as  are 
.  deemed  material  lo  a  determination  of  the 
rights  of  tbe  parties  upon  an  appeal.    Tbe 

Slaintlff  is  a  dealer  in  diamonds  at  tbe  Cltj  of 
•maba,  in  tbe  Stale  of  Nebraska.  In  tbe 
moDtb  of  December,  1888,  one  J.  J.  Barker 
made  his  appearance  at  the  plaintiff's  place  of 
bustnesB,  and  represented  that  he  had  a  cus- 
tomer for  a  diamond  ring  and  stud,  and  desired 
lo  examine  the  plalntltfs  goods.  He  selected 
the  ring  and  SInd  now  in  controversy,  and  the 
plaintiff  delivered  tbem  to  him  to  take  them  and 
show  them  to  the  party  wbo  desired  tn  make 
tbe  purchase.  The  sum  of  (460  was  fixed  as 
the  price  of  the  diamonds,  and  Barker  was  to 
return  them,  or  return  with  the  price,  in  an 
hour.  The  plaintiff  saw  no  more  of  Barker  for 
two  or  three  days,  when  he  succeeded  in  hav- 
ing an  interview.  Barker  at  first  stated  that  he 
had  beea  robbed  of  the  dinmonds;  said  he  bad 
been  knocked  down  and  robbed,  aod  called 
attention  to  certain  bruises  on  hts  face  and 
marks  on  hie  flngers.  The  plnlntiff  threatened 
to  have  Barber  arrested,  and  then  he  stated  be 
had  lost  the  diamonds  at  a  gambling- bouse;  and 
afterwards  be  stated  that  tbey  were  in  possf^- 
eion  of  the  defendant,  Clsrk,  at  Council  Bluffs. 
It  was  afterwards  ascertained  tbat  Barker,  after 
obtaining  possession  of  tbe  diamonds,  crossed 
the  Missouri  river  to  Council  Bluffs  and  stop- 
ping at  a  gambling- bouse  kept  by  one  Carrigg. 
While  there  be  was  in  urgent  need  of  money, 
and  Carrigg  advanced  money  to  bim,  from 
time  to  time,  and  took  and  held  the  dlamonda 
aa  security.  When  these  advances  amounted 
13  L.  R.  A, 


defendant  with  tbe  dlamonda,  and  sold  ttiem 
to  blm  for  tbe  sum  of  fSTS  and  Clark  paM 
Carrigg,  the  keeper  of  the  garobling-hooK, 
the  Bum  of  «24T.  and  he  paid  Baiker  the  bal- 
ance, being  taa  Barker  represented  to  tbe 
defendant  tbat  Ibe  dlamonda  belonged  to  him. 
There  are  other  facta  disclosed  in  evidence  s» 
to  efforts  made  by  plaintiff  lo  obtain  payment 

«__  .1. ,_   .^^  offere  to  purena""  """ 

k,  which  are  of  no  : 
The  plaintiff  did  i 
which  would  In  law  estop  him  from  asserting 
any  claim  he  mav  have  had  at  snv  lime  to  recov- 
er tbe  property  from  Clark.  The  couH  found 
thatClark  was  an  Innocent  purchaser  for  v«lne, 
and  we  iDcUse  to  think  that  flnding  was  cor- 
rect The  onlv  real  miestion  In  the  case  i* 
whether  Clark  Is  entitled  lo  the  property  as  an 
innocent  purchaserT  Other  facta  might  be 
stated  which  authorise  the  conclusion  that 
Barker  obtained  the  possession  of  tbe  gooda  by 
fraudulent  representations,  but  enouriibBshBen 
stated  to  show  that  the  court  waa  fi^ly  author- 
ized In  finding  that  Barker  bad  no  customer 
for valoable diamonds.  Tbefactthathedldnot 
return  In  an  hour,  hut  repaired  to  a  gamhling- 
honse  and  pledged  the  dlamonda  to  ttie  keeper 
of  tbe  bouse,  fully  warrants  the  finding  ^at 
he  obtained  possesstoa  of  tbe  property  by  fraud. 
If  the  plaintiff  had  sold  and  delivered  the  dia- 
monds to  Barker  upon  these  represenlalioos. 
and  Barker  bad  resold  to  the  dcf^dant,  he 
being  an  Innocent  purcbaaer,  the  plaintiff  could 
not  maintain  this  action.  It  is  well  settled  tbat 
when  goods  are  obtained  from  their  owner  by 
fraud,  and  the  facts  show  a  sale  to  the  party 
guilty  of  the  fraud,  an  innocent  purchaser  of 
the  goods  from  the  fraudulent  venaee  for  value, 
and  without  notice  of  tbe  fraud,  will  take  tbe 
title.  The  true  inquiry  is,  Did  the  owner  in- 
tend to  transfer  both  tbe  properly  in  and 
poesessioQ  of  the  goods  to  Ibe  person  guilty  of 
tbe  fraud.  If  he  did,  thereisacontractof  sale, 
however  fraudulent  the  device,  and  the  prop- 
erly passes,  and  subsequent  Innocent  purchu- 


lowa,  888;  1  Parsons,  Cont.  080.  And  sw 
Otictgo  Starch  Faelery  v.  Ltn^rum,  57  Iowa, 
678,  in  which  the  rule  announced  ia  recognised, 
but  beld  not  applicable  lo  an  attaching  credi- 
tor of  the  fraudulent  vendee.  Robinion  v, 
FOffue,  86  Ala.  267:  Hwlelliiiton  v.  WaMn*,  17 
Iowa, 476:  Ohieago Doek Co.\.Fot*T,^Il].im. 
But  this  rule  baa  no  applicatloD  unless  there 
is  an  actual  sale  of  tbe  property  by  tbe  alleged 
vendor.  If  one  delivers  property  to  another  aa 
a  mere  bailee,  a  purchaser  from  tbe  bailee  ac- 

Sdies  no  title,  however  innocent  he  may  be. 
e  has  no  more  rishtto  aseerl title  to  tbe  prop- 
erty than  if  it  had  been  sloien,  and  bis  pu^ 
chase  bad  been  from  tbe  thief.  Tbe  principle 
upon  which  this  diatinctton  rests  ia  tbat  the 
vendor  In  the  cases  last  supposed  does  not  part 
with  tbe  title  to  the  property,  uordoes  he  bava 
any  such  intention,  antl  the  fraudulent  posses- 
sor of  tbe  property  can  convey  no  title  to  any 
third  person,  however  innocent;  for  no  prop- 
erty has  passed  Co  himself  from  the  true  owner. 
Benjamin,  Sales,  86S;  BokrbaiigA  v.  LeapM, 
68  fez.  264;  Ghweh  v.  MMeAU,  17  Or.  413. 


RnaoLM  A  Chubohiu.  v.  Haxso. 
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II  b  TOT  fdiln  that  the  tnoMcUcHi  between 
thoptalntiauid  Barker  did  not  pus  the  title 
of  tne  dlsnuMtda  to  Barker.    He  did  not  pre- 


of  tliem  merelr  as  tbe  agent  of  the  triaintlS. 
and  Instead  of  returning  tbem,  he  embeszled 
tbem  bj  pawning  tbem  in  a  gambling- booee, 
and  by  enMeqnently,  In  connection  with  tbe 
keeper  of  Ow  boose,  selling  tbem  lo  tbe  de- 
fendant The  autboHties  appear  to  tie  nnl- 
fonn  that  in  sncb  caae  the  purchaser  from  a 
mere  agent  or  baileo  acqiilies  no  title,  even 
tbongb  he  pay  value,  aud  has  no  notice  of  the 
emtiezzleinaat,  and  that  tbe  rule  eaneal  empU>r 
aiq^ies.  It  ia  idle  to  contend  that  Barker  did 
not  bare  the  criminal  intent  lo  embeszle  the 
dlamonda  when  be  obtained  pooHBaoo  of  them 
from  the  plalotUf.  There  ia  no  evidence  that 
lie  bad  any  frleod  who  was  in  need  of  diamonda. 
All  of  bia  acts  subseqnenl  to  the  time  he  ac- 
nuircd  possession  indicate  that  lili  purpose,  from 
Uie  Inception  of  hie  enterprise,  was  not 


1  whid)  demand 


propriate  it  ._     _.  . 
other  qneadona  in  the 
condderatlon. 

7U  faigmtTa  4/  At  DUtrUt  QmH  it  ag- 
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elaa,  irtileh  are  br  statute  exempt  frnm  Mle 


lOotobnS.uaL) 

APFGAL  by  plalndffs  from  a  Judgment  of 
tbe  District  Court  for  Fayette  County  in 
favor  of  defeodants  In  a  proceeding  by  gar- 
nlsbment  to  enforce  payment  of  a  ludgment  In 
favor  of  plalniiffBout  of  the  proceeaBofa  policy 
of  Hre  innurance.  upon  certain  books  and  inslru- 
meniB  beloDgiog  to  defendant  Haaes,  which 
had  been  destroyed  bv  Are.  A^lrrntH. 
The  fBClB  are  stated  in  tbe  opinion. 


JfMir*.  Oeorse  B.  ndll^a  and  Aiiw 
worth  tt  Hobaon,  for  appellants: 

The  proceeds  of  exempt  insured  property  ar« 
not  exempt  while  In  the  bauds  of  the  Insurer, 
in  the  abaeuce  of  a  statutory  provision  making 
it  so. 

Wcotter  V.  Foot,  M  N.  H.  125.  30  Am.  Bep, 
128;   Smith  v.  Smif,  86  Hiss.  088. 

There  are  numerous  cases  in  Iowa  which  ar» 
In  favor  of  the  positioa  of  appellanta. 

Bee  F«U  v.  B^t,  67  Iowa,  719;  Oram  v. 
WUU,  27  Kin.  819;  ^timan  v.  Alindi,  13ft 
Mas«.  118;  OrnnM  v.  IM.  Si  Vt.  881;  Ttip- 
lett  v.  Graham,  58  Iowa.  1S5;  GMe  v.  BtoAm- 
mm,  68  Iowl  870;  B^Aion  v.  Walktr,  83  Ky. 
60,  56  Am.  Hep.  878;  Fritnd  v.  QaraioK,  77 
He.  m,  92  Am.  Rep.  789;  KtUMg  v.  Waitt,  1> 
Allen,  029;  Cbot  v.  SoOnM*,  6  Allen,  673. 

The  proceeds  of  personal  proper^  exempt 
from  execution,  voluntarily  sold  by  the  owner, 
are  not  exempL 

Harritr  v.  Fattitt.  50  Iowa,  361. 

While  life  iasurance  poltdea  may  be  exempt 
from  execution  under  our  Statute,  propertj 
acquired  by  sale  or  assignment  thereof  is  not. 

FHidlanctsr  V.  Mahm^,  SI  Iowa,  811. 

Tbe  proceeds  of  a  policy  of  insurance  upon 
Ibe  life  of  the  husband  or  wife  ate  not  exempt 
from  tbe  debta  of  tbe  snnivora  after  the  pro- 
ceeda  sball  be  realized. 

Smeilgi  v.  £iit,  48  Iowa,  607. 

The  Exemption  Law  cannot  be  legally  at 
properly  congirued  to  apply  to  exempoons  not 
therein  given. 

MitehtU  V.  Jofte,  09  Iowa,  131;  OharUti  v. 


Qivant  v.  Beam,  47  Iowa,  411 
Mr.  O.  W.  Clam«Bts,  for  appellee: 
The  law  applicable  in  thiscase  snould  recdve 
a  liberal  constructioo,  and  one  that  will  carry 
out  the  spirit  and  object  sought,  as  well  aa  the 
letter  of  tbe  Statute. 

Bmin  V.  Hagdtn,  18  Iowa,  136;  Davit  v, 
Bumphrtg.  22  Iowa,  1S7, 140;  £aiier  v.  Seaton, 
fta  Iowa.  468,  400. 

The  more  llbei&l  construction  given  by  tbia 
and  other  courts  of  last  resort,  not  only  in- 
cludes articles  embraced  In  tbe  letter,  but  aleo 
those  coming  witbla  the  spirit  and  Intent  of 
the  Statute. 

Under  a  statute  exempting  a  cow,  her  butt« 
was  held  to  be  also  exempt,  although  not 
enumerated. 


rn>e  Stamte  exempting:  certain  property  of  the 
debtor  from  ezeouUon  ihould  tie  lalrlr  oonsta^ed 
to  enable  the  debtor  to  enjoj  such  property.  If 
when  SDOh  property  ts  wrop^uHy  taken  from  the 
detrtor  seabistPils  wtu,  the  law  does  not  afford 
him  an  adequate  remedyfor  tbe  Injury  and  pro- 
tect him  In  lis  enfonement.  tbe  Btatute  la  to  the 
extent  of  tbe  falluie  leadereii  Du^tory.  BuDb 
eonstruotlon  ibould  be  adopted  as  will  secure  tbe 
debtor  lo  the  enjoyment  of  the  exempt  property, 
and  aCord  Urn  on  a^eqaats  and  complete  remedy 
tor  a  vlolaljon  of  bto  right.  Andrews  p.  Bowm,  A 
Bow.  Pt.  UB. 

Bven  lui  agreement  "to  waive  all  exemptions  to 
Ii«>pertr''oreateB  no  estoppel,  and  In  the  eye  of 
tbe  law  such  a  oontraot  Is  hard,  oppreeilve  aod 
nnoonatdonable.  and  totally  void  aa  tn  oontraven- 
ltL.R.A. 


tlon  of  tbe  splrtt  of  our  statutes,  and  of  publlo 
polloy.   Harper  v.  Leal,  10  How.  Pr.  UK. 

A  statute  exempting  property  from  levy  and  aaJe 
la  not  to  be  construed  strlotly,  but  so  as  to  carry 
out  tbe  obvious  tntentloD  of  the  law-maker.  Waab- 
bum  V.  Ooodbeart,  M  IlL  S»;  Halnee,  Treattie,  SST, 

Where  personal  property  was  Insured,  and  a  lire 
renden  an  Insunnoe  oonpany  iltible  to  replace  tbe 
tumltnre  deaboyed  or  Its  equivalent  In  money.  It 
has  been  held  tliat  for  a  reasonable  tJme  the  debtor 
has  a  right  to  tbe  money  due  from  the  insursnce 
company,  to  i«pUae  tbe  artJclea  ol  bonsebold  fur- 
niture, if  he  has  uot  used  other  means  for  that 
purpose.    Cooney  t.  Cooney,  tt  Barb.  SSL 

Exemption  In  favor  of  debtors  Is  favored  by 
liberal  Interpretatloiis.  The  Exemption  taw  of  a 
State  bars  an  aieoutJon  on  a  Judirment  tn  favor  of 
the  United  Btat^.  rink  r.  O'Nell,  lOS  U.  S.  ISO,  IT 
Led-Ug. 


See  also  35  1..  R.  A.  600. 


LeaeUt  t.  JMea^,  i  Vt  849.  19  Am.  Dec 
718. 

The  proceed!  of  ■  Tolontaiy  tale  of  aa  ex- 
trnpt  cow  were  beld  exempt 

MuBikm  t.  Winttr,  2  Dav.  KS6. 

A.  judgment  foi  dacoage!  bv  reason  of  tbe 
Mlznre  and  sale  of  an  exempt  horae  on  execu- 
tion vas  held  exempt. 

Ttllotton  T.  Wola^tt.  48  N.  T.  188. 

The  proceeds  of  exempt  property  in  excesa 
of  a  chattel  hortgnge  thereon  were  exempt, 

Bmm  t.  8t.  Paul  mrvater  Work*.  68  Iowa, 
SM;  Brainardv.  Bimmoru,  87  Iowa,  M6.  See 
also  DatfU  V.  Swnphrt]/,  22  Iowa.  187;  Patter- 
ton  T.  Johnmm.  C9  Jowb.  897,  400. 

Where  exempt  property  Is  invaded  and  con- 
verted in  whole  or  in  part  into  a  money  claim, 
agaicat  the  will  of  the  owner,  the  money  col- 
lected tbereoD  ii  exempt,  at  least  for  a  reaaon- 
«b1e  time. 

Kaiter  v.  Snton,  68  Iowa,  4«S;  StehbiTU  t, 
PM«r,  29  Vt  288;  Kevei  t.  Btntt.  87  VL  360; 
JftfoMt  T.  Jft'Moon,  11  Eao.  617;  Houg^itmy. 
Let,  60  Cal,  101;  Oooneu  v.  Ootmeu,  6S  Barb, 
«24;  TiUatton.  t.  WbUoU,  48  N.  T.  188. 

A  judgment  for  damages  to  the  homestead 
by  fire  waa  held  exempt. 

J(V(^  V.  Lanning,  68  Iowa,  641. 

Also  money  fn  the  hands  of  tbe  sbertlt  under 
condemnation  proceedings  for  railroad  right  of 


Baek,  Oh.  J.,  delivered  the  opinion  of  the 

court: 

1.  Tbe  plaintiffs  caused  process  of  garnish- 
ment to  beiasued  against  the  Cspilollnsarance 
Comi>any  upon  a  Judgment  agauBt  defendant, 
claiming  that  the  insurance  company  is  a  debtor 
of  defendant  upon  a  policy  issued  to  him  upon 
which  there  had  been  a  loss  of  the  property  in- 
sured. A  moliOD  to  dlamiaa  the  proceeding 
was  sustained,  upon  the  grounds,  which  were 
not  disputed,  that  the  property  Insured  was  ex- 
empt from  execution,  being  books,  instruments, 
etc.,  used  by  defendant,  who  was  a  physician 
and  surgeon.  In  the  practice  of  his  proiession. 

3.  Tbe  queslIonpreseniedfordeciBlonby  tbe 
record  is  this :    &xe  tbe  avails  at  insurance 


and  la  the  bead  of  a  family,  be  may  bold  ex- 
empt from  execution  "  certain  penooal  prop- 
erty, which  includes  tbe  books.  Instrument, 
etc,  of  a  physician,  the  property  covered  In' 
the  policy  of  Insurance  in  tbia  case.  There  u 
no  provision  as  to  the  exemption  or  HabtUty  of 
the  proceeds  or  avails  of  such  property  wDen 
disposed  of  by  sale  or  otherwise. 

8.  The  puTDoae  of  tbe  Statute  is  to  secure  lo 
the  debtor,  who  la  the  bead  of  the  family, — a 
physician  and  aui^eon  In  this  case,— the  Instru- 
ments, boolcs  and  other  articles  which  enable 
him  to  practice  his  profession.  lis  purpose  is 
to  secure  the  necessaries  of  life — food,  raiment 
and  shelter — to  families  who  are  dependent 
upon  heads  thereof,  by  securing  to  tjiem  the 
Instruments  and  means  by  tbe  use  of  which 
they  are  enabled  to  support  their  famllieH.  Tbe 
exemption  Is  plainly  for  the  benefit  of  families 
of  debtors,  for  tboae  having  no  family  can 
clairn  no  exemption.  The  Statute  must  be  lib- 
erally construed,  to  carry  out  Its  purpose  and 
spliit.  Bnwn  v.  Hayden.  IS  lowe,  122  ;  Davi* 
V.  BamjArev,  32  Iowa,  IBS;  Eaiter  t.  Beaton, 
62  Iowa,  468, 

Tbe  debtor  In  the  caae  before  us  was  author 
Ized,  under  the  Statute,  to  bold  the  property 
In  question  exempt  from  debts,  if  it  were  used 
for  the  purpose  of  bis  profession.  It  la  plain 
that  tbe  use  for  which  tbe  property  was  kept 
determined  the  question  of  Its  exemption.  The 
books,  instruments,  etc.,  of  the  physician  and 
surgeon  may  be  kept  subject  to  tbe  authority 
to  change  them,  by  sale  or  otherwise,  in  order 
to  procure  those  of  better  character  or  im- 
|Hoved  construction.  It  Is  plain  that  tbe  phyd- 
clan  may  sell  bis  books,  and  replace  them  by 
belter  one*.  Such  sale  is  a  proper  use  of  his 
books  and  instrumenta  in  his  profession.  An- 
other proper  use  of  bis  books  and  Inatnimeqts 
is  tbeii  preservation  from  Injury  and  destruo- 
Hon.  He  may  insure  tfaem,  to  protect  blmaeir 
and  family  fnim  loss  from  fire.  Tbe  fact  that 
tbey  were  insured  would  not  make  them  sub- 
ject to  blsdebts.  If  tbey  are  destroyed  by  fiie, 
the  indemnity  secured  by  insurance  stands  In 
the  place  of  the  books.  It  is  intended  to  pre- 
serve tbepbysidan'slibrary  by  secartng means 
for  its  restoration  afterit  is  lost  bvfirc  Surely 
that  indemnity  which  is  the  Inaebtednesa  A 
the  Insurance  company,  or  the  money  paid  by 
it,  standa  in  the  place  of  the  library,  and  ougbt 
to  be,  as  it  is,  exempt  from  execution.  The 
money  due  on  the  policy  stands  In  the  place  of 


I  Laws  seek  to  promote  tbe  xeneial 
welfareot  society  br  taking  from  the  head  of  a 
famll;  tbe  power  to  deprive  It  of  certain  property 
by  oODIrBotlDB  debts  wblcb  will  enable  ore<dltors  to 
take  such  property  In  eiecutlon.  Parlies  ought 
not,  therefore,  to  tie  permitted  to  oontravcne  tbe 
policy  of  the  law  by  contraot,  Kneetlle  t.  New- 
oomb.  a  N.  T.  to-.  Crawford  v.  Lockwood,  0  How. 
Pr.  NT:  Harper  v.  Leal.  10  How.  Pr.  Sit.  Gontro. 
UcElnney  v.  Beader,  B  Watts,  Bt  Csaa  v.  I)up- 
moie,  t3  Fa.  98;  Lauck's  App.  U  Pa.  CS;  Bowmnn 
~    "   r,  81  Pa.  X«;  Anderaoa.  Iaw  Diet  title. 


In  most  Of  the  States,  and  probably  In  tlie  larxer 
number  of  caeea  tnaU  the  Btetea  where  this  exemp- 
tlon  Is  olalmed.  It  must  be  done  by  the  debtor  for 
whose  benefit  Oie  provlaloa  of  the  Statute  applies. 
In  nilnals  at  least,  howerer,  where  the  subject  nf 
garnishment  la  wagea  due  an  employ4,  and  such 
18  L.  R.  A. 


wages  are  exempt,  tt  Is  the  duty  of  the  employa 
when  garnished  to  make  the  olalm  foe  him.  Thus, 
It  a  railroad  oompaoy  pay  over  lo  tbe  plalnHfl. 
when  It  Is  garnished,  wages  exempt  by  law,  when 
the  employ^  tn  whom  suoh  wage*  are  due  Is  tbe 
head  of  a  family.  It  will  still  be  liable  to  tbe 
employs.  CbloagO*A.B.Oi>.v.BBglan<I,81IlLffiI. 
So  In  Vermont,  when  the  garnishee  knows  that 
money  In  his  hands  was  reoeiveil  for  a  peorion  doe 
ttte  defendant  trom  the  govenunent,  and  Is  tat 
tbst  reason  exempt,  he  eannot  be  oharged.  and 
Bbould  at  least  bring  this  taOl  to  the  knowledge  of 
It  not  makeaaom^te  deteDse  against 


garolsbee.  flay  ward  v.  Oarlt  DO  Vt.  (K  Adams  v. 
Hewall,  B  Yt.  ISO;  Loek  v,  Joboaoo,  »  HCk  W; 
Pleroe  v.ChloagO  ft  N.W.B,  00.81  Wis.  EBB;  Webb 
V.  Holt,  ET  Iowa,  711;  1  Wads,  Attaohm.  1 410. 

v.aa. 


1881. 
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the  property  deatroyed,  and  this  must  be  true 
wheUier  (be  money  takes  the  placeof  the  prop- 
erly by  contract,  or  U  acquired  in  inoilvnt  by 
proceed! Dpi  BBBlnst  the  owner. 

It  U  plain  tnat  a  trespasser,  by  appropriating 
the  properly  and  coDTertiox  It  to  hii  own  ose, 
otDDOt  make  It  subject  to  tnt  payment  of  the 
ovner'a  debts  by  holding  Uie  value  of  tlie  prop- 
erty the  measure  of  tbe  debtor's  damages  (or 
the  trespass,  subject  to  gamisbment  by  the 
43¥ditoiB.  If  he  could  do  this,  it  wonid  be  a 
convenient  method  to  defeat  tbe  eiemptlons  of 
the  Btatul«.    As  we  before  remarked,  the  ob- 

EH  of  tbe  Statute  Is  to  secure  to  the  family  the 
neflt  ot  certain  property.  These  benefits 
cannot  be  enjoyed  unl^  the  debtor  have  tbe 
unrestricted  oae  and  control  of  tbe  property, 
free  from  liability  for  debt*  as  long  as  It  Is 
owned  and  need  I^  bim.  When  it  is  used  for 
other  purposes  than  the  support  of  the  family 
It  becomes  liable  for  debla.  Bat  tbe  change  of 
the  property  into  mon^  will  not  indicate  an 
linmediata  abandonment  of  the  claim  of  ez- 


«r[y.  Until  an  opportunity  exists  to  makesucb 
in^Btment,  which  Isoot  a  chantceof  aitlclea  of 
exempt  property,  tbe  debtor  ought  not  to  be 
preeamed  to  atnndon  his  claim.  The  debtor, 
3  have  seen,  has  the  authority  to  change 


purchase,  exchange,  c 


be  presumed  to  have  abandoned  bis  right  ta 
tbia  authority  until  be  has  bad  an  opportunity 
toexerdse  it  The  creditor  cannot  complain 
of  its  exercise.  He  is  defeated  of  no  riebt 
thereby.  Tbe  property  is  held  freeof  bis  debt, 
and  he  is  not  prejudiced  by  the  change  to  tbe 
other  like  propeny. 

These  doctrines  and  concInrioDS  find  support 
tn  the  foUowingdecisloDS  of  this  court :  Kaiter 
T.  8eai«n,  63  Iowa,  468  ;  Mudgt  r.  Lanniag, 
ea  lova,  Ul.  See  also  cases  cited  In  EaUer 
V.  Beaton,  mpra,  and  the  following:  SIfatu  v. 
81.  Favi  Eamater  Work*,  08  Iowa,  204 ; 
Brainard  v.  Simmon*.  67  Iowa,  648;  Leamtt  t. 
Meteaif.  S  Vt.  843;  MvlUken  y.  Wmt«r,  8  Du- 
vall.  256;  TiBottm  v.  Wakott,  48  N.  T.  188. 

Counsel  for  plaintiffs  cite  WooiUr  t.  Ftigt, 
64  N.  H.  Ids.  It  is  not  in  harmony  with  oar 
conclusions.  We  thiok  tbst  the  reasoning  u> 
on  which  it  Is  baaed  is  not  sound.  Othercasea 
cited  by  the  tame  oounsel  are  not  in  conflict 
with  our  oonclusioDS.  They  are  to  the  effect 
that  salea  of  esempt  property,  with  no  purpose 
to  reinv<<it  tbe  av^la  In  other  like  property,  or 
to  exchange  tbe  articles  of  exempted  proper^, 
or  are  cases  Involving  the  exemption  of  pen- 
sion money,  and  some  other  cases  involving 
like  questions,  none  of  wblcb  are  In  confllM 
with  our  concludons  In  tbis  case. 

We  reach  the  conclusion  that  the  Jvdgmtnt 
<lf  lA«  Dittriet  CbuW  »ugAt  to  bt  a^nud. 


NORTH  CAROLINA  BDPREHE  COURT. 


An  Inflant  >ui7'  Iw  Mppolnted  k  dopnt^ 
■berllF  anIesB  otherwise  provldea  bj  itatnto, 
altbongh  nnder  tbe  State  OonsUlailon  ba  oannot 
bean"oDloer.'' 

(October  IS,  Ueu 

APPEAL  byplalntlS  from  a  Judgment  of  the 
Sup^or  Conrt  for  Beanfort  County  dis- 
missing the  action  for  want  of  l^al  servfce  of 
process.    Btttned. 

Statement  by  A.-wmrr,  J-: 

This  was  a  dril  action  origiDslly  Instituted 
before  a  justice  of  tbe  peace,  and  brought  by 
appeal  to  tbe  Superior  Court  of  Beaufort  Coun- 
ty, In  which  court  It  was  died  at  the  Hay 


Term,  1890,  before  WhItaker,  J.  The  letum 
of  tbe  officer  upon  tbe  tummona  was  as  foI< 
lows:  "Received  March  24.  IBBO.  Served 
March  S4,  IHM.  by  reading  the  within  sum- 
mons to  A.  Fisher.  RT.  Hodgci,  Sheriff. 
By  J.  H.  Hodges,  D.  8." 

Both  in  tbe  court  of  the  Justice  of  the  peace 
and  in  the  superior  court  tbedefendant  entered 
a  apedal  appearance,  and  moved  to  dismiss 
for  want  of  service,  because  James  H.  Hodges, 
who  actually  served  the  summons  as  deputy 
for  K.  T.  Hodges,  was  at  tbe  time  of  serTing 
It  under  tbe  ageof  twenty-one  yeaia.  It  was 
admitted  in  both  courts  uat  he  (James  H.)  was 


not  twenty-one  years  old  on  said  34Ui  March, 
1B9D,  when  said  summons  was  served  tw  bim. 
From  the  Judgment  of  the  court  dismlssmg  tli* 


action  tbe  pliuntitC  appealed. 

JA-.  Jobn  H.  8ma.ll  for  appellant. 

Mr.  Chmrle*  F.  Warren,  for  appellee; 

By  Const,  art.  Q,  gg  1,  4,  the  age  at  which 


Hon.— Infants  as  itfiiAi/  Aang*. 

At  somin<ai  law  tbe  olBae  of  sheriff  mlyat  {« 
oranted  to  one  In  fee,  and  tbe  Eiant  was  not  void 
althousb  the  ofllaa  might  descend  to  an  infant, 
Bernel's  Osse,  ■  Coke,  Kb. 

The  reason  asslffned  br  Abbott.  Ch.  J-  tor  the 
vslldltr  of  such  grants  was  that  responsible  depu- 
ties might  be  appointed  on  behalf  of  Infants  In  ease 
ttieoOceilesoended  toUiem,  OlartdgeT.  FBTTn,a 
Bam.  ft  Aid.  8L 

An  Infant  could  not  be  appointed  aeDOTBl  depu- 
ty aherlir,  but  ml^ht  be  deputed  to  serre  a  parflou- 
larwriL   MoCkaoken  v.  Todd,  1  Kan.  Ut. 
13L.a  A. 


TToder  tbe  Temont  statutes  a  spedsl deputation 
for  tbe  serTloe  of  a  parttoulai  writ  Is  valid.  Bsr- 
rett  V.  Seward,  ttVt.  ITfl. 

It  has  slso  been  bald  valid  in  How  Hampshire. 
Xooie  V.  Orsvn,  8  M.  H.  UL 

ITonien  at  dsputv  clsrlrs. 
In  striet  aiuloc7  to  the  doctrine  ot  the  principal 
case  ace  the  toUowbiK  antlioritles  holdlnE  that  a 
woman,  tfaourb  bioompetenC  to  hold  the  office  of 
olerk  of  oonrt,  mar  lawfuUr  be  appointed  deputr 
Olerk.  Warwick  V.  8tat«,  IS  Ohio  Bt.  B;  Jeffries  v. 
Harrinston,  11  Colo.  IBI:  Wilson  v.  Genesee  Clroii.t 

Judge  <Hiohj  Out  a.ian.  h.f.f. 

4S 


See  also  20  L.  R.  A.  31 1 ;    32  L.  E.  A,  350. 
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peisoni  may  became  officers  I>  Qied  at  twentf- 

By  aectton  2007  of  Lbe  Code  It  ia  provided 
that  DO  person  ^all  be  eligible  to  tbe  office  of 
aheriff  wbo  la  not  of  the  age  of  twenty-one 
yeare,  etc. 

If  ibe  position  of  deputy  gheiilT  U  an  offloe 
under  the  laws  of  North  Ctuolina,  then  it  would 
ieem  to  be  reaaoDably  dear  under  the  Constitu- 
tion of  North  Carolina  and  tbe  Statute  above 
lef erred  to  that  a  minor  ta  ineligible. 

Id  Cuekion  y.  Winter,  2  Mann.  &  R.  818. 
•ervlce  by  an  Infant  acting  as  deputy  was  held 
as  Illegal. 

Awerrt  J-i  delivered  the  opinion  of  the 

A  sheriff  la  liable  to  tnawer  in  damages  for 
any  wrongful  act  of  hie  deputy  done  under  color 
of' his  office,  for  which  the  sheriff  would  Lave 
incurred  such  liability  bad  be  done  tbe  act  him- 
aelf,  and  In  all  auch  cases  he  and  his  deputy 
are,  in  contemplation  of  law,  one  person.  Mur- 
iKe,  Sheriffa,  §g  20,  G»,  60.  02.  So  far  haa 
tble  doctrine,  as  to  all  wrongful  acts  of  the 
deputy  done  eolort  offleii,  been  carried  by  thla 
court,  that  a  demand  on  a  defaulting  depu^ 
for  money  collected  by  him  in  that  capacity 
hag  been  declared  equivalent  to  a  demand  oa 
the  sheriff.     Ljite  Y.Wilton,  26  N.  C.  226. 

Wbiie  a  deputy  la  professing  to  act,  and  in- 


of  other  agents,  aeems  to  be  mergm.  In  legal 
contemplation,  in  the  person  of  (be  sheriff  un- 
der whose  directions,  aa  principal,  be  la  sup- 
posed to  act.  Murfree,  Sberifls,  gg  20,  61. 
The  service  of  the  summons  is  a  mere  minis- 
terial duty  which  can  be  performed  by  a  depu- 
ty, where  the  law  gives  the  right  to  appoint 
one,  and  even  aa  between  him  and  third  per- 
sons his  official  acts  are  considered  those  of  the 
aheilB,  done  by  his  lawfully  constituted  agent. 
The  right  to  appoint  under-aherilfs  or  bailiffs 
and  deputies  is  not  always,  if  generally,  regu- 
lated by  statute.  These  tubordinatea  are  the 
servants  and  agents  of  the  sheriff,  and  his  re- 
sponsibilitv  for  tbem  and  relationa  with  them 


60.  While  policy  may  havo  Induced  the  courts 
to  hold  bis  responsibility  in  some  instances  to 
be  greater,  never  less,  than  that  of  a  principal 
for  the  acts  of  his  agent  within  the  scope  oF  the 
agency,  our  Code  Is  still  silent  as  to  Ibe  manner 
of  appointment  or  tbe  distinct  duties  of  both 
general  and  special  deputies,  while  this  court 
has  declared. that  there  ia  no  provision  of  the 
common  law  which  requires  the  deputation  of 
a  sheriff  to  be  In  writing,  and  that,  in  any  ac- 
tion against  a  sheriff  for  the  misconduct  of  a 
persou  alleged  to  be  his  deputy.  It  ia  not  necea- 
aary  to  prove  a  deputation,  but  it  Is  sufficient 
•imply  to  show  that  tbe  person  acted  aa  deputy 
with  the  consentor  privity  of  thesberifC.  Stale 
Y.  AUm.  27  N.  0.  86;  State  v.  Melntoih,  24  N. 
G.68. 

In  some  ot  tbe  States  statutes  have  been  en- 
acted providing  for  the  appointment  of  general 
deputies  and  bailiffs,  and  pieacriblng  certain 
duties  and  liabilities  ari^goutoflhe  position; 
and  the  interpretations  of  uese  laws  have  given 
rite  to  aome  cooftiaioii,  and  apparent  conflict, 
18  L.  R.  A. 


in  the  decisions  of  different  Statea.  In  Bom» 
of  tbese  Slates  we  And  dlatioctiona  drawn  b^ 
tbe  courts  as  to  the  duties,  powers,  and  liabili- 
ties of  general  depuliea.  comingwitbin  the  pto- 
viaions  of  tbeir  statutes,  and  special  deputies, 
who  are  left  as  at  common  taw  to  be  treated  as- 
the  truEled  servants  or  agents  of  the  sberiff. 
J^aelor  v.  Walier.  18  Ind.  660. 

In  North  Carolina,  both  general  and  apedal 
deputies  may  be  appointed  by  tbe  sheriff  with- 
out wrillng.  and,  when  tbay  act  with  hisassent 
or  privity,  they  are  either  bis  general  or  apeciai 
agealB  aa  to  the  dlecharge  <»  his  mlulaterial 
duliea,  and  are  acconntaBle  to  him  as  such. 
An  Individual  can  unquestionably  conatltutean 
Infant  bis  agent,  and  sublet  himself  to  le- 
aponsibillty  for  all  acts  of  the  latter  wltbio  tli» 
scope  of  the  agency.  Wharton,  Ag.  §^  15, 18; 
1  liawsoD,  Riebts,  Remedies  &  Practice,  %  6; 
Story,  Ag.  g  7. 

In  the  absence  of  Matutory  restrietiona,  we 
aee  no  reason  why  a  minor,  appointed  bv  the 
sheriff  as  bis  general  or  special  deputy,  ahonld 
not  have  the  power  to  perform  a  mere  minis- 
terial duty  of  bis  office,  such  as  serving  a  sum- 
mona  isaaed  in  a  civil  action.  Harfree,  Sher- 
iffs, g  71;  MeGea  v.  Eiutii,  8  Stew.  (Ala.)  807; 
Stm;«  V.  Seaar^.  837L  176;  MiUer  v.  MeMii- 
Ian,  4  Ala.  S80;  Ewell,  Evana,  Ag.  *40,  41. 
Indeed,  Judge  Story  says  (in  a  not*  to  aeciion 
140  of  bis  work  on  Agency):  "  There  is*  dis- 
tinctioD  between  doing  an  act  by  an  agent  and 
doing  an  act  by  a  deputy,  whom  the  law  deems 
such.  An  agent  can  only  bind  his  principal 
when  he  does  the  act  in  the  nameolbiaprinci- 
pa).  But  a  deputy  may  do  the  act  and  aiga  his 
own  name,  and  it  binda  the  principal;  for  the 
deputy,  la  taw,  has  the  whole  power  of  the 
principal."  This  citation  Is  made  not  to  nve 
approval  to  Ibe  distinction  drawn  by  him,  out 
to  show  that  tbe  learned  jorist  considered  a 
deputy  as  suslaining  the  relation  of  an  agent 
to  the  officer  wbo  appoints  him.  If  a  depu^- 
sberiff  were,  by  law,  oooatltuted  an  <^cer,  and 
the  mode  of  appointing  him  and  indQctiogbim 
into  office  were  preacnt>ed,  aa  in  some  of  the 
States,  OUT  view  of  this  casemlght  lie  material- 
ly different.  Oxtgraan  v.  Biaiingame,  36  EL 
iOS;  Murfrce,  Sheriffs.  >^  72: 

Tbe  qualiflcationa  oC  an  officer  are  clearly  set 
forth  in  sections  4  and  5  of  article  Oof  theCon- 
atltutioD.  and  it  is  declared  essential  that  he 
ahould  be  "twenty-one  yearsold;"  but  we  find 
no  provision  in  our  Constitution  or  laws  which 
restricts  the  right  to  appoint  agents  on  the  on» 
band,  or  the  liability  for  their  acts  on  the  other. 
In  Yeargin  v.  SiUr.  88  N.  C.  848,  JvttUe  Dll- 
lard,  for  the  court,  saye:  "  The  rule  in  mat 
ters  judicial  Is  delegattu  rum  poleit  delegare;  but 
in  dutiea  ministerial  the  officer  may  act  in  pec- 
BOD  or  by  deputy,  of  bis  own  choice  and  ap- 
pointmeni."  We  think  that,  in  the  absence  of 
any  statutory  restriction,  the  sheriff  bas  the 
power  to  appoint  a  minor  his  general, « 


effectually  aa  he  could  constitute  him  hia 
agCDt  to  attend  to  private  business  for  him  as 
an  individual.  Broom,  Legal  MasJms.  819. 
The  current  of  authority  in  this  country  sus- 
tains tbls  view.  It  is  true  that  in  the  English 
case  dted  by  counsel  {Ouekeon  v.  Wintm;  2 
Mann.  &  R.  SIS)  the  court  held  that  It  was 


IWl. 


M0C1.UKB  V.   HXLTOH. 


ns 


blftUy  Improper  for  t  iherill  to  Intrust  the 
MTvic«  of  a  wamot  In  teplerin  to  an  infoot. 
because  the  deputy  wu  autborlzed  to  lace  poa- 
aeaaioD  of  the  gooda,  and  vaa  responsible  tor 
the  custody  of  them,  and  that  seirlce  of  the 
warraDt  by  the  Infant  wa«  Illegal  The  learned 
IniJIiie  who  tried  the  case  below  was  donbtlMs 
Influenced  by  this  authority  In  boldlnK  the 
service  void  mour  case.  Bulthecouclnnonof 
the  court  in  Ouduoa  t.  Winter  leema  to  be 
based  upon  the  Idea  tbat  a  defendant,  whose 
goods  were  taken  fc«  nnt,  had  no  remedy  for 
an  unlawful  seizure  except  agatnat  the  depnl;. 
That  difficulty  is  met  by  holding  that  tbe  ihei- 
Iff  la  dvilly  responaible  for  the  nnlawfnl  acta 
of  his  deputy  to  the  estent  to  which  he  would 
be  Itubie  if  he  had  acted  Id  his  own  p^opeTpe^ 
son;  and  that  be  selects  and  appoints bu agents 
at  his  own  hazard,  third  partly  having  uo  In- 
terest in  the  secarity  he  may  exact  from  them. 
Murfree,  Sheriffs,  ^  30,  06.  60,  64.  Tbua  In 
every  way  the  courts  of  this  country  have.  In 
the  abaence  of  apectflc  atatuiory  prorlaioni,  ad- 


justed the  powert  of  oberiffi  ana  tbelr  deputies, 
and  their  lUbflltlea  to  the  public  and  to  eacb 
other,  according  to  tlie  rules  which  determine 
the  duties  and  reaponilbillty  of  principal  and 
agent,  and  have  recognized  tbe  right  of  the 
sheriff  to  select  snch  agents  for  the  discharge 
of  mere  ministerial  duties,  as  an  Indlvidua] 
could  appoint  and  consiltate  for  the  transac' 


„„  71,  76,  and  references;  TeaTtrin  r.  Silo; 
*vpra.  llr.  Wharton  says,  in  substance,  tbat 
the  only  qualification  of  tbe  role  tbat  iofants 
may  act  as  agents,  and  bind  tbelr  prlacipals,  is 
that  tbe  Infant  agent  must  not  be  very  defldent 
in  mental  capacity.     Wharton,  Ag.  §  IS. 

We  think  that  the  Judge  below  erred  in  sua- 
taininK  the  demurrer,  and  tbe  lodgment  it 
therefore  reversed.  The  cause  will  be  remand- 
ed, to  tbe  end  tbat  the  defendant  may  be  al- 
lowed to  answer  If  be  be  so  advlaed. 

Judgment  nverted. 


SOUTH  CAROLINA.  8UPREHX  OOnRT. 


teofoi 

topajltaapartof  theoonddeiatloiitOTpropertr 
wlitcblMt>ouffht.Bab}e«>t  to  Its  lleti,tn  lavor  ot 
Mie  vho  aftenrards  booBbt  tbe  propertr  tram 
bim  with  DoUoe  ot  tbe  Judgment,  and  who  was 
oompaUedtopayltlot  his  own  proteotloa,  wbere 
tliere  wB*  no  pilvlly  betireen  blm  and  the  one 


.  ...  .■  mada.  and  the 

a  soaiDst  tbe  latter  and  primarily 
3f  Cheptopartr  puFOhaaed. 


pajratant  of  Urn  poroluMa  iwlo* 
MU»ot  b*  kept  bUt*  anlDst  tbe  tnortsa- 
VOt's  estate  In  tavoi  ot  one  to  whom  the  prop- 
ertr was  afterwards  tzmnsferred,  and  who  tor  his 
own  proteoUoD  bad  to  make  a  parment  oontem- 
plated  br  tbe  m<n1vaga,  where  It  waa  never  a 
Uen  on  an;  other  propartr  ot  the  mortgafor. 
8.  SaMled  notea  wlilnk  h«T«  bean  aar- 


partles  thereto,  cannot  atter- 
wards  form  a  laasl  cause  of  aetloiiiD  favor  ot  a 
■tnoKer  against  tbelr  maker's  estate. 
I.  Ito  dfcMfcgM  eftm  b«  rtteaver«d  tor 


Nora.— Foluntoiv 


The  tendency  ot  tbe  earir  oases  was  speolflcoUr 
to  entoroe  a  voluntary  ooreuBnc,  eapecdally  where 
It  was  founded  on  a  meritorious  oonslderatian; 
tlins:  Bills  V.  NImmo,  Uord  ft  Q.  883,  held  that  an 
airreemrat  t^  a  father  to  make  provision  tor  Us 
married  daughter  npou  oonsUeiatton  ot  natural 
afleotion  would  tw  epeoUoaU;  eotoroed  In  equitr 
against  the  (aihecaa  being  tODDded  ona  meHiori- 
ous  oonsideiailon.  This  oase  was  qneationed  In 
Bollowar  V.  Headington,  8  81m.  3S4,  and  ovemilad 
In  JeSerTS  v.  JetCerTt,  1  Cnlg  ft  F.  ua,  when  a 
aoTeDanibraratfaertosiirreiideroertalncoprbold 
estates  tor  the  beneflt  ot  hl<daughtar«  was  refused 
eiecu  tloQ  against  tbe  father's  widow,  who  bad  gone 
Into  possession  ot  tbem  after  his  death.  Bee  also 
DiUoD  V.  Co)>pln,«MrL  ft  CUT;  Moore  v.  CroftoD. 
SJo.ftlAT.i(S. 


in  ot  love  and 
afteoUon,  that  tbe  grantor  wiU  defend  the  Utle  to 
tbe  slaves,  wiU  sustain  an  action  In  favor  ot  the 
gnwteea.   Btovall  v.  Bamett,  i  Utt.  20& 

Coveaants  founded  upon  a  good  or  medtorlooa 
oonslderetloD  ate  entoreed  speoUleaUr  In  equltr- 
Hayes  v.  Kersbow,  1  Sandf.  Cb.  IS8,  T  L,  ed.  S!L 

But  ool lateral  consanguinity  Is  not  amerltodooa 
onnslderatlon  wltfalD  the  rule.  JMd..  dtlng  Ed- 
18  L.  R.  A. 


m. 

Theae  easea  rest  largely  upon  authority  like  the 
toUowlng:  A  voluntaiT  agreement  by  a  latber 
with  a  Ohlld  to  ooovey  laiid  will  tie  speoiHoallj  axe- 
ented.  Uahan  v.  Mahan,  T  B.  Mon.  snh  Bright  r. 
Bright.  I  B.  Hon.  IM;  Holntlte  v.  Hoghes,  1  Ky. 
UI.  citing  Hnaband  v.  Pollard,  dted  Id  Banda)  v. 
Bandal, »  P.  Wma.  W;  Ootton  v.  King, »  P.  Wca. 
SSTi  Goring  v.  Nsah,  B  Atk.  US;  n«<-rt>.«ni  t.  BOb- 
erts.  1  rem.  1%  Beadle;  v^  Bcadlay,  ■  Van.  IBft 
Tudor  T,  Anaon,  I  Ves,  Jr. .  " 

Glib,  r- 


lealed  oOntraet  tiy  a  father  ti 
daughter  land  ot  which  ha  put  h< 
will,  on  her  appUoaUon.  be  speolflcallr  enforced  In 
equliT.   Haines  v.  Haines,  a  Md.  OL 
But  It  baa  been  said  thaf.voluntary  oonveyanoea 

U  Hmi.  tot,  dtlng  BUlaoo  v.  BUIson.  8  Tes.  Jr.  ttl: 
JeffeiTB  V.  JeSarys.  1  Qtalg  ft  P.  W;  BotOrd  v.  Mo. 
Eee.1  Dana,10T;  Bayea  v.  Eeisfaow.  1  Bandt.  Cb. 
OS,  T  L.  ed.  nk  DuvoU  V.  Wilson,  •  Barb.  tST. 

And  where  a  man  In  eonatderatloD  of  love  and 
affection  executed  a  deed  to  his  gnndchOdran, 
whlchooniatDedaeovaoantot  seMn.  Uie  grantees 
were  not  permitted  to  maintain  on  sctlOD  against 
tbe  grantor's  executors  to  oompel  than  to  nay  oft 


South  Caxoliha  BvPRmi  Coost. 


breaetaofaoovanMitofinumtBtr  In  * 
d»«d  glvea  In  oonBlderatioa  of  love  and  iltM- 
Uoa,  wider  ■  ttttate  UmltlEWtha  raooreiy  In  <~' 
of  braach  of  * 


e.  The  cruttoe  In  ft  qnltelMln  d«ed. 
^wUliont  wwraatr,  wbo  t»kM  tta«  prop. 

artywltti  aotlMtlkat  it  tasubjeot  to  k  Judgment 
Den,  cannoCi  upon  iMirtiw  tlie  ludfnnent  for  hli 


gnntortoreooTortbeamoantpaid;  and  It  It  Im- 
mateiliil  tbat  tbe  Isttar  mar  bave  MWined  pay- 
mantoftliellen  t^  oontiaot  with  a  Uilrd  person. 
•.  An  Injiuiotlon  prgranUng  tbm  ~ 
ins  of  nlta  ■(»iii«t  ftdMsodent's  i 
wQoh  does  not  prevent  oredtton  from  oomlns  tn 
ai>dproTloiitbeiro>aInutntli»utM  In  which  tha 
InJunoUon  wu  gnuited,  wtU  not  prevent  a  oUm 
ft«m  beoomtng  bwred  brtiieStatDteaf  Umlta- 
tlonsif  It  la  not  pnaonted  irltlilD  the  itatntorr 

V.  An  Motion  oaonot  be  malntalimdapOB 
m,  slinpla  eoatmet  to  relleTe  propettp  from 
the  lien  at  a  Judirment.  after  tbe  ezplration  of  ilx 
reaia,  atthongb  one  entitled  to  beneflt  b7  the  ob- 
UgaUon  la  not  damaged  by  Ita  bnaofa.  In  ha  vine 
to  pa7  the  Judgment  hlmaelf  nntU  after  the  i 
mtton  of  that  tlni«. 

U,18BL) 


APPEAL  bj  tbe  tnterreoiDg  petfttoner  from 
a  judgment  of  tbe  Common  Pleas  Circuit 
Court  for  Cbester  Conn^  dlBmissing  hii  pe^- 
tlon,  Mttlngup  a  claim  against  the  estate  ot 
Oecrge  W.  Helton,  deceased,  io  an  action  by 
Helton's  admlolstratoT  to  marsbaltbe  aasets  <St 
bUeatatf     Jfflrtnid. 

Tbe  decree  rendered  bj  the  court  below  ia 
as  follows: 

"Tbe  cause  entitled  J.  J,  McLure,  adminis- 
trator of  Geor^ie  W.  Melton,  was  instituted  by 
the  administrator  aKalnat  M.  A.  Melton  and 
others  to  facilitate  tbe  settlement  of  the  estate 


of  a.  W.  Meltoti,  which  was  InsDireDL  Cred> 
itors  of  the  estate  were  enjoined  from  pro- 
ceeding against  it  save  through  that  action, 
and  were  reqnired  to  establish  tbeir  demands 
in  It.  W.  Holmes  Hardin  claims  to  be  a 
creditor  of  the  estate,  and  seeks  by  this  peli- 
to  be  alloned  to  establish  hla  demand. 
Tbe  facts  npon  which  pelitioner  supports  his 
demands  are  as  follows  :  On  the  25tb  of 
November,  1867,  C.  D.  Melton  sold  and  con- 
veyed Io  G,  W.  Mellon  a  dwelltng-bouse  and 
land  adjacent  for  a  large  aom  of  mon^. 
Kotea  were  executed  by  Q.  W.  Helton  to  C. 
D,  Melton  for  the  purcha^  price,  and  these 
notes  secured  by  a  mortgage  of  the  premisea. 
'WIbh  the  note  which  baa  the  longest  time 
to  run  matured  C.  D.  and  O.  W.  Melton  bad 
a  settlement  on  2Stb  Norember,  187L  It  was 
agreed  that  G.  W.  Mellon  abonld  ratune  the 
payment  of  aeveral  tudemeuts,  wblcb  bad  been 
obtained  against  C.  D.  Melton  prior  to  the  con- 
veyance of  the  bouse  and  land  to  Q,  W.  Meltoo 
and  which  were  liens  upon  tbe  property,  and 
which  In  the  aggregate  were  atxnit  equal  In 


the  nolea  and  mortgage  of  6.  W.  Helton 
were  canceled  and  given  np  to  Mm.  0.  W. 
Melton,  in  pumiance  of  this  asreement,  paid 
all  tbe  judgments  which  were  liens  upon  Hie 
land  rave  one,  known  as  the  'Wri^t  judg- 
ment.' That  judgment,  at  tbe  time  the  othen 
weK  paid,  was  In  litigation,  its  validity  as  a 
lien  being  in  controversy.  Its  validity  as  a 
lien  was  finally  established.  It  waa  obtained 
16th  November,  1807.  In  the  mean  time  tbe 
bouse  and  land  had  been  conveyed  by  G 


solvent,  and  bad  not  paid  the  Wright  jud^ 
ment.  The  trustees  who  had  the  tlUe  to  tbe 
property  asked  and  obtained  leave  of  the  court 
to  sell  it  with  a  view  of  making  a  mora  advan- 
tageous inveetmeot  for  tbe  eettuU  qaa  IrutUnt. 
At  the  sale  tbni  ordered  tlie  petitioner  here, 


a  mort^iiere  on  the  proprrty  out  of  the  asMla  of 
their  tabtor.    Dnvoll  T.  WllK>n,  9  Barb.  IB!. 

In  Mw''1"f  V,  Uarllng,  ■  W.  Ta.  n,  tike  oonrt  ex- 
tensively reviews  (be  auttaorlUea,  and  holds  that 
Bills  V.  Mlmmo.  Lloyd  h  G.  US,  k  approved  by  the 
weight  of  Amerloan  authorttlea,  and  deoldea  thata 
oonrt  ot  equity  will  effeotaate  a  attt  of  lands  by  a 
father  to  bis  oUld. 

UanltiMna  gr^tttof*  Mtatt  In  /ot«r  o/  grtmttt. 

In  oaaa  of  a  volnntoTT  settlement  of  real  estate 
tn  favor  of  oUldien,  with  eovenants  that  It  shonld 
remain  to  Sie  proper  use  and  for  quiet  enjoyment, 
where  tbe  vrantor  afterwards  mortgaged  the  nt- 
tled  estate  and  died,  the  AOdren  were  held  enti- 
tled to  throw  the  mortangeeon  the  unsettled  estate 
and  aa  against  the  legatees  to  prove  undrn  theoov- 
enant  against  the  settlor's  aawta  for  tbe  damages 
■UBtalned  t^  breaoh  of  tbe 


d^end,  end  subsequently  compromised  an  e^t- 
ment  suit  for  the  property  by  recelrlnir  a  money 
oonsfderatlon,  the  sons  were  pMVIKed  to  main- 
tain a  blU  to  compel  payment  out  of  his  assets  af- 
ter. Us  deeth  of  the  amount  which  he  received 
from  the  compromlae.  VlUiamson  v.  Oodrlngton, 
I  Tea.  Br.  Sll. 

Where  a  deed  apparently  voluntary,  with  cove- 
18  L.  R.  A. 


nants  of  setaln  In  fee  of  tbe  premisea,  charged  the 
grantor's  estate  with  an  anault^  upon  breach  ot 
covenant  a  fund  was  set  apart  from  the  penonal 
ertate  of  the  grantor  to  answer  tbe  annuity.  Giles 
V.  Boe,  I  nokens,  SIO,  citing  Whaley  v.  Norton,  1 
Tern.  IBS;  Matthew  v.  Hantniry,STem.  liiTi  Anan. 
daleT.HarrlB.1  Bg.  Cias.Abr.  81;  Priest  v.Fanot, 
tTea.  Jr.UL 

Damaoator  bruieh. 
In  coDtragt  with  the  main  ease  li  the  deoMon 
that,  on  the  oonalderetloD  of  natural  atfeotlon, 
damagea  may  be  recovered  lor  a  breach  ot  the  oor- 
enant  of  warranty  In  a  deed,  as  a  gift  by  way  of 
—  '^  to  Uie  grantor's  granddaugfaten  and 


the  deed  the  i 
amount  with  In 
lDaDa,ieL 

settlement,  after  grantor's 
deatti,  on  his  nephews  and  nleoes  in  oonddetatlrai 
of  love  and  affeotion,  with  corenanta  for  further 
assuranoe  and  a  subsequent  will  of  the  same  prop- 
erty to  othen  after  his  death,  a  tilll  a^nst  the  ez- 
eoutois  to  compel  performance  t)t  tbe  oovenant 
--'(Wardv.  Audland,B'Bim.ST1):  and 


tnitav^rdlct  W.._     . 

Ilie  ezeoutor  for  breaoh  of  the  covenant.    Hervef 
V.  Audland,  U  81m.  ESL  B.  P.  F. 


1691 


MoCLmiK  ▼.  MsLTOif, 
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W.  Holmes  Hardin,  became  the  paicbuei  (or 
ibe  Bum  of  99,000.    In  &  little  more  than  a 

JeftT  ftfter  hie  purcbase  be  eold  to  aaotbex 
or  the  mm  ol  fO.OOO.  AU  this  while  the 
Wilght  judnneDt  was  In  litigBtioo,  and,  aa 
before  Md,  ita  validilj  and  as  a  lieu  upon  this 
house  and  land  waa  flnall;  establUbed.  All 
the  time  of  these  tranaf  era  this  Judgment  had 
been  of  record  In  Ibe  renter's  ofQc«  of  Chea- 
ter County,  and  upon  the  final  determination 
of  the  conteat  aa  to  It  W.  Holmea  Hardin's 
vendee,  James  C.  Hardin  (who  had  it  under  a 
warrant;  deed  from  W.  Holmes  Hardin)  waa 
Id  poaBessioD.  Aft«r  further  litigation,  which 
need  not  be  set  out  here,  the  Wright  Judgment 
was  levied  upon  Uie  house  ana  land.  W. 
Holmet  Hardin  was  informed  by  his  rendeetiiat 
he  rested  upon  bis  wamntyi  and  because  tbeie 
was  DO  further  ground  of  resistance  W.  Holmes 
Hardin  paid  to  the  sheriff  of  Chester  County 
the  amount,  prlDcipal,  Interest,  and  costs,  of 
the  Wrighl  judgment,  and  thus  made  good  hia 
warranty  to  James  C.  Hardin.  W.  Holmes 
Hardin  claims  upon  thU  state  of  facts  that  be 
la  a  creditor  of  the  estate  of  G.  W.  Melton,  and 
that  he  should  be  allowed  to  aet  up  botli  the 
mortgage  of  3.  W.  MelloD  to  C.  D.  Helton 
and  the  Wright  Judgment,  which  he  has  paid. 
The  force  of  the  mortgage  of  Or.  W.  Helton  to 
C.  D.  Helton  related  oiil;  to  the  house  and 
land  upoQ  wblcb  it  was  a  lien.  To  restore  to 
it  now  all  the  force  it  ever  had  would  not  aid 
mtllioner  in. the  collection  of  a  claim  against 
Q.  W.  Melton's  estate,  for  It  would  not  couatl- 
tute  a  lien  upon  anv  properly  of  that  estate. 
The  aame  may  be  sold  of  the  Wright  judgment. 
That  was  a  judgment  against  C.  B.  Helton, 
obtained  in  a  proceeding  to  which  G.  W.  Hel- 
ton was  not  a  party.  The  doctrine  of  subro- 
gation cannot  impart  new  and  enlarged  scope 
to  inttraments,  but  only  prevent  eznogulsli- 
meDt,  in  support  of  an  equity.    It  Is  the  rele- 

EtioD  to  anotber'a  right;  nor  is  the  right  en- 
■ged  by  the  transfer.  If,  therefore,  the 
mortgage  and  Judgment  were  both  restored  to 
their  original  rigor,  they  could  have  no  rela- 
tion to  the  estate  of  G.  W.  Melton.  G.  W. 
Helton  promised  to  pay  the  Wright  Judgment, 
and  reiMtrved  money  due  C.  D.  Helton  with 
which  to  do  BO.  "niis  promise  did  not  make 
him  liable  on  the  judgment  The  ground  of 
hia  liability  was  his  promise  Tbis  promise 
was  made  In  November,  1871,  and  of  coune 
has  been  long  dnce  barred  bj  the  Statute  of 
Limitations.  It  is  therefore  ordered  that  the 
prayer  of  the  petitioner  be  denied." 
'To  this  decree  Hardin  filed  Ibe  following  rea- 
s  for  exception:  "(1)  Because  his  honor 


tion  of  the  Wrieht  Judgment  against  the  esute 
of  QeoiM  W.  Helton,  when  the  petltioDer  was 
9  aasi^ee  of  the  coveoant  olf  warranty  of 


George  W.  Helton  agaJuA  Incumbrances  and 
Itx  quiet  anjoyment,  and  said  covenant  was 
broken  t^  the  levy  of  the  ezecntlon  issued  on 
said  Judgment  on  the  Chester  property  and  the 
payment  of  the  same  by  the  petitioner,  and  be 
waa  entitled  to  prove  the  same  accordlngtAlbe 
rank  of  his  said  debt  under  the  Statute.  (2) 
Because,  the  caseof  J.  .TUfisCIurs,  Adminittra- 
tor,  V.  jr.  A.  Melton  and  OtJun,  bdng  still  bft- 
fore  the  referee,  the  fund  still  in  court  arising 
18L.H.A. 


from  the  sale  ofthe  real  estate  oi  the  intestate, 
the  administrator  not  having  accounted  for  hit 
admintstrailon,  and  there  being  a  large  sum  of 
money  in  his  hands  nndistrtbnted.  It  was  error 
In  hla  honor  not  to  allow  the  petitioner  to  prove 
in  tbis  action  the  breach  of  the  covenant  of 
warranty  of  George  W.  Mellon,  of  which  the 
petitioner  was  theassiguee,  and  his  payment  of 
the  Wright  JudgmenL  as  adebt  against  Lbe  ea- 
ute  of  the  said  G.  W.  Helton.  (8)  Because 
bis  honor  erred  in  not  holding  tbat  when  W. 
Holmea  Hardin  paid  the  Wri;;bt  judgment  he 
was  entitled  to  be  subrogated  to  all  Hie  rights 
which  the  estate  of  C.  D.  Helton  bad  in  the 
agreement  between  0.  D.  and  Q.  W.  Melton  of 
November  90,  1871.  and  through  that  inatru- 
meat  to  prove  it  as  aludgment  debt  against  the 
estate  of  George  W.  Helton.  (4)  Because, 
when  W.  Holmes  Hardin  paid  the  Wright 
Judgment,  he  paid  the  nnpala  part  of  the  pax- 
chase  money  of  the  Chester  real  estate,  on  which 
C.  D.  Helton  held  a  morlgnge  of  Q.  W.  Mel- 
ton, and  Hardin  is  entitled  to  be  subrogated 
to  ail  the  rights  of  the  former  in  said  mort- 
gage, and  has  a  right  to  have  it  kepi  alive  for 
bis  tMneflt,  so  that  he  may  prove  It  against  the 
estate  .at  Oeorn  W.  Mellon  as  a  mortgage 
debt;  and  his  nonor  erred  in  not  so  finding. 
(1^  'That  his  honor  erred  in  bolding  tbat  the 
petitioner's  claim  waa  in  any  sense  oarred  by 
the  Btatute  of  Limitations." 

Mr.  8.  P.  Hkmtlton,  for  appellant; 
Having  paid  the  balance  of  the  pnrchasa 
money,  we  claim: 

1.  To  be  subrogated  to  all  the  right  in  the 
four  sealed  notes  and  mortgage  held  by  tlie  es- 
tate of  V.  D.  Melton  neceaaary  to  reimburse  as 
for  that  part  of  the  purcbase  money  which  we 
have  been  obliged  to  pay,  and  to  be  allowed  to 
prove  the  amount  before  the  referee  as  a  mort- 
gage debt 

2.  If  it  Is  objected  tbat  the  mortgaged  prop- 
erty has  been  conveyed  away,  the  mortgage 
and  notes  canceled,  and  the  mortgage  has  no 
longer  a  lien  on  the  Cbesler  property  in  ths 
handB  of  the  purchaser,  iben  the  debt  for  the 
purchase  money  was  neverpaid  by  6.  W.  Md- 
ton  and  we  are  entitled  to  prove  it  as  a  sealed- 
note  creditor. 

8.  That  havingpaid  tbe  Wright  judgment, 
a  debt  which  Q.  W.  Melton  promised  to  pay  as 
part  of  the  purchase  money  of  the  Chester 
property  by  the  agreement  of  1871,  we  are  en- 
titled to  set  it  up  as  a  Judgment  in  the  distribu- 
tion of  assets  of  tbe  estate.  That  for  auch 
purpose  we  are  entitled  to  have  the  equity 
which  C.  D,  Melton  would  have  to  set  the 
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BUTTotet  V.  MaWhann,  1  Desaus.  Eq.  400; 
Sheldon,  Subrogation,  p.  10;  Perkini  v.  Eer- 
thaa.  1  Hill,  Ch.  8S1.  See  Eddg  v.  FroMr. 
9  Paige,  sai,  8  L.  ed.  1186. 

Bubrogatinn  has  been  exercised  In  behalf  of 
a  stranger  who  pays  tbe  debt  of  another,  if  it 
appears  that  it  was  intended  as  a  purchase  of 
the  debt  and  not  satisfaction. 

Blraham,  Eq.  §  887,  p.  8U. 

If  C.  D.  Melton  was  alive  or  his  sdministra- 
tor  after  his  death  bad  been  compelled  to  pay 
the  Wright  Judgment,  his  brother  being  dead 
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■nd  InsolTent,  he  could  lum  dtsregBrded  the 
■gTeementof  1871.  It  helog  &  promise  of  an  in- 
f^lor  degree.  It  being  a  promise  to  pas  a  l<x^K- 
ment,  and  throngh  that  the  bal&nce  due  on 
■ealed  note*  and  mortgage  for  the  purchase 
monej  of  the  Chester  propeitj, 

Fnuer  ▼.  Eext,  2  Btrobh,  Eq.  SSO;  Bovlware 
T.  Harrimn,  4  Rich.  Eq.  817. 

The  Statute  of  Limitatloiu  did  not  begin  to 
ran  until  the  Wright  Judgment,  being  the  bal- 
ance of  the  purctuwe  mooe^,  wu  pala,  Decem- 
ber, 18S8.  In  the  case  of  a  Buretv  or  gnaran- 
tor  pajlng  the  debt  of  the  principal  debtor,  the 
right  of  action  accniea  from  Uke  time  of  pay - 

I^ttrt  T.  Banthm,  1  Hill,  L.  884. 
JTenr*.  Q.  W.  S.  H»rt.  O.  J.  PMtt«rMWi 
and  J.  *  J.  HmnpblU.  for  leepondents. 

KelTor,  J,,  delivered  the  opinion  of  the 

The  prindpal  caw  In  which  the  petition  of 
appellant  has  been  filed  vu  an  action  brouriit 
t^  the  plaintiff,  as  administrator  of  George  vV. 
Melton,  deceased,  against  hit  heirs  and  cred- 
Itots,  (o  marshal  the  assets  of  the  estate  of  ssid 
George  W.  Helton,  which  Is  loBolrent,  and  It 
was  commenced  on  the  ITtb  of  July,  IB77. 
On  the  24tb  of  August,  1877,  an  order  waa 
passed  In  sdd  case  enjoining  all  credilon  of 
George  W.  Helton  "from  Ming  on  satd  clahns, 
or  proaecntlog  their  actions  at  law  thereon 
agwMt  said  admlnlatcalor,  until  the  further  or- 
der of  this  coart ."  On  the  ISlb  of  October, 
1877,  another  order  was  passed,  whereby, 
among  other  things,  all  creditors  were  required 
to  prove  their  demands  before  the  clerk  on  or 
before  the  ISth  of  January,  1878;  and  on  the 
14th  of  NoTember,  1881,  A.  G.  Bricc  was  sub- 
Stlluled  as  referee  In  place  of  the  clerk,  who, 
after  holding  several  references,  made  bis  re- 
port on  the  1st  of  February.  18B4,  ascertaining 
the  debts  proved,  and  classuyiog' them  accord^ 
log  to  their  legal  priorities.  To  this  report 
some  of  the  credftois  filed  exceptions  to  the 
olasslflcations  adopted  by  the  referee,  and  bU 
report  with  the  exceptians  thereto  came  before 
his  honor  Judge  Wallace,  who,  on  the  20th  of 
Hay,  1880,  rendered  Judgment  sustainlDg  the 
exceptions,  but  iu  alt  other  respects  conflrmiog 
the  report  of  the  referee.     From   that  Judg- 


court  renderedjudgment  afflrmlng  the  judg- 
ment of  Jui/^WsUaoe.  24  8.0.539.  The  case 
was  then  carried  bywrit  of  error  to  the  Supreme 
Court  of  the  United  States,  where  the  writ  of 
error  vras  dismissed  [188  U.  8.  880,  84  L.  ed. 
6601,  and  the  mandate  from  that  court,  to- 
gether with  the  remittitur  from  tbe  supreme 
court  of  this  State,  was  filed  in  the  circuit 
court  on  the  4Ch  of  June,  1880.  In  the  mean 
time  the  real  estaie  of  the  said  George  W.  Hel- 
ton had  been  sold,  and  a  condderabte  portion 
of  the  proceeds  of  such  sale  remain  in  tbe 
bands  of  the  clerk;  and  It  Is  conceded  that  there 
are  assets  yet  In  the  bands  of  the  administra- 
tor, who  has  not  vet  formally  accounted. 

On  tbe  aSlb  of  June,  IBW,  tbe  appellant  filed 
his  petition  iu  the  cause,  praying  lor  leave  to 
come  In  and  prove  his  alleged  claim  against 
the  estate  of  Gfeorge  W.  Helton.  His  claim  Is 
baaed  npon  the  follDwiDg  allegations  cont^ned 
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in  his  petition:  That  Hn.  Wif|^t,  on  the  10th 
of  November,  1867,  recovered  a  Judgment 
against  0.  B.  Helton,  which  became  a  Ifen  cm 
certain  real  estate  in  and  adjoining  Ihe  Town 
of  Cheater;  that  on  the  25tli  of  ITovemher, 
1867,  C.  D.  Heltou  conveyed  taid  real  esUI« 
to  his  brother,  George  W.  Helttm,  with  gen- 
eral warrant,  and  received  from  his  broUiei 
four  notes  under  seal,  bearing  that  date,  and 
secured  by  a  mortgage  tA  tbe  premisea;  that 
when  tbe  last  of  these  notes  became  payable, 
to  wit,  on  the  SCtb  of  November,  1871,  an 
agreement  In  writing  not  nuder  seal,  was  en- 
tered into  by  tbe  Helton  brothers,  whereby 
George  W,  Melton  assumed  the  payment  of 
certain  spedfledjudgments,  incluaing  that  In 
fav<»  of  Ura.  Wright,  which  bad  been  previ- 
ously obtained  aghast  C.  D.  Helton,  and  were 
Uens  npon  said  real  estate,  and  thereupon  die 
said  C.  D.  Heltm  canceled  and  surrendered 
the  said  four  notes,  together  with  the  mortgage 
to  secure  the  pavment  of  tbe  same,  to  the  said 
George  W.  Helton,  but  the  record  of  said 
mortgage  still  remains  uncanceled;  that  there- 
after, to  wit.  In  August,  18TB,  the  said  George 
W.  Helton  conveyra  tbe  said  real  estate,  wiu 
the  usual  covenants  of  warranty,  to  certain 
trustees  for  the  beneflt  of  his  wife  and  chil- 
dren;  that  in  January,  1880^  tbe  laid  trustees, 
being  duly  authorized  so  to  do,  sold  and  con- 
veyed the  said  real  estate  to  the  appellant,  who 
bought  In  entire  Ignoiance  of  the  aereement 
above  mentioned  between  the  Helton  nrothers; 
that  In  April,  1881,  tbe  said  appellant  sold  and 
conveyed  the  said  real  estate  to  James  C.  Har- 
din, with  the  usual  coveoantB  of  warranty; 
that  on  the  18tb  of  July,  1886.  the  Wright 
judnnGnt,  which  had  not  been  paid  by  Geot^ 
W.  Melton  in  his  lifetime  or  by  anyone  since 
bis  death,  was  levied  npon  the  real  eatat«  in 


i  possession  of  3 
pellant,  in  exon< 


.  .  of  warranty  in  the  deed  of  George 
W.  Melton  to  the  said  trustees;  and  that,  bar- 
ing been  compelled  to  pay  the  Wright  Judg- 
ment,  which  George  W.   Mellon  had  under- 


favor  in  tbe  marshaling  of  the  assets 
of  the  estate  of  the  intestate."  Afain,  appel- 
lant claims  that  by  the  payment  of  the  Wright 
Judgment  be  In  cnect  [Mid  the  balance  of  the 
purchase  money  due  by  George  W.  Melton  for 
the  said  real  estate,  over  wblch  C.  D.  Helton 
held  a  mortgage,  and  appellant  "is  entitled  to 
have  the  benefit  of  said  mortgage  as  again^ 
the  estate  of  George  W.  Helton,  and  to  have 
leave  to  set  it  up  as  a  mortg&ge  debt  a^nst 
bis  eaCsie,  and  to  be  tnibrontedtoall  tberigtati 
of  tbe  estate  of  C.  D.  Melton  In  said  mort- 
gage." To  this  petition  the  credlton  of  George 
W.  Meltou  who  have  heretofore  established 
their  claims  filed  an  answer,  admitting  all  of 
tbe  allegations  of  the  petition  except  the  fol- 
lowing, which  they  deny:  That  appellant  has 
become  a  creditor  of  the  estate  of  Gkorge 
W.  Helton;  that  appellant  bought  tiie  real  es- 


1601. 


HcCLtrxB  T.  Ubltoh. 


787 


tale  "in  entire  ignoTsnce  of  the  ftgnemeDt" 
•et  forth  In  tbe  petitioD;  that  petitioner  had  no 
■delvaae  to  ao  action  on  tlie  covenant  of  war- 
raciT  contained  io  his  deed  to  James  C.  Har- 
dlnTand  (bat  appellant,  hj  the  payment  of  the 
Wright  Judgment,  t>ecanie  an  (nalgoee  ol  the 
coveoant  of  warrantj  in  the  deed  from  George 
W.  Helton  to  the  tnuteei.  They  also  plead 
tbe  BtBlnU  of  LimftationH. 

It  la  conceded  that  tbe  deed  from  George  W. 
UeltoD  to  the  truetees  was  a  Tolnntary  deed, 
based  apou  tbe  consideraUon  of  natural  lore 
and  affection  00I7;  and  ne  preaorae  that  the 
■deed  from  the  trustees  to  the  appellant  con- 
tained 00  warranty.  The  testimony  adduced 
■on  tbe  part  of  the  appellant  was  that  of  Maj. 
Hamilton,  who  stated  that  he  was  tho  attor- 
ney of  George  W.  Helton,  and  as  such  drew 
-the  deed  to  tbe  tnisiew,  as  well  as  the  proceed- 
ings under  which  tbe  tnutees  obtained  leave 
to  sell,  and  conducted  the  aale  made  by  them 
to  appellant,  and  that  at  that  time  the  Wright 
judgment  was  *u(nK)sed  by  all  parties  to  be  no 
3udgment  and  no  lien  upon  the  proper^  sold, 
sna  that  tbe  afneement  between  tne  Hellou 
tirotbers,  of  the  astb  of  November,  1671,  wu 
not  known  to  wltneaa  or  anyone  engaged  Id 
the  case  until  it  was  produced  in  evidence  by 
W.  A.  Clark  In  1881.  G.  W.  8.  Hart,  a  wit- 
ness examined  for  respoodeota,  testified  that 
be,  with  his  partner,  were  the  attorneys  of 
Urs.  Wright,  and  they  flnt  leaned  that  Geoi^ 
yf.  Helton  had  aMtuned  tbe  payment  of  the 
WriKht  judgment  some  time  In  the  latter  part 
«f  1881  or  early  part  of  1882,  prior  to  July, 
1882;  but  the  appellant,  it  U  admitted,  had  no 
tKiBOnal  knowfedKe  of  such  assumption  at  the 
time  he  purchased.  It  appears  from  the  stale- 
tnents  made  In  the  case  that  C.  D.  Helton  died 
In  December,  I8J5,  and  George  W.  Helton  In 
July,  1876,  both  being  insolvent.  The  case 
was  beard  by  his  honor  Judgt  Wallace,  who 
rendered  Judgmenl  dismissing  the  petltloD,  and 
f  lom  ias  judpmeDt  the  petitions  appeals  upon 
the  several  grounds  set  out  in  tbe  record.    ^~~ 


Aould  be  tocoriwrated  In  the  report  of  the 
case,  it  Is  unnecessary  for  us  to  stale  them  par- 
ticularly here. 

The    fundamental   inquiry   in  the   case  is 

wbelber  the  appellant  has  an;  such  claim 
flgainst  the  estate  of  George  W.  Helton  as  enti- 
tled him  to  the  aid  of  tbe  court  In  enforcing  It 
Whatever  claim  he  may  bare  is  unqueBlionably 
t^aaed  upon  the  fact  that  hehaspaia  tbe  Wright 
ludgmeot,  tbe  payment  of  wbich  was  assumed 
Dy  George  W.  Melton  by  tbe  agreement  of  26th 
of  November,  1871;  but,  as  such  payment  was 
not  made  for  the  purpose  of  relleviog  the  estate 
of  C,  D.  Helton,  out  solely  for  tbe  purpose  of 
relieving  tbe  property  from  the  lien  of  said 
Judgment,  which  the  appellant  bad  bought 
with  notice  of  the  judgment,  and  conveyed 
with  warranty  to  another.  In  order  to  perform 
faifc  covenant  of  warranty,  it  Is  difficult  for  us 
to  understand  what  equity  he  has  to  be  subro- 
gated to  the  rights  which  the  holder  of  that 
Judgment  or  to  the  rights  which  C.  D.  Hellon's 
«8tate  may  have  had  against  tbe  csiate  of  George 
W.  Helton.  There  was  no  privity  whatsoever 
between  the  appellant  and  0.  D.  Helton.  He 
was  not  s  surety  of  C.  D.  Helton,  and  in  no 
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way  bound  to  pay  said  judgment  for  blm. 
Indeed,  practically,  be  paid  no  debt  for  which 
the  estate  of  C.  D.  Melton  was  in  equity  and 
good  conscience  liable;  for,  though  such  estate 
—  legally  liable  to  pay  such  judK°>eDl.  yet  in 


equity  and  good  conscience  it  was  realfy  n 

"'"■ '  jf  the  property  which  tbe  appell 

bny  with  notice  that  It  was  sabjed 


sally  pay- 
appellant 


}SDch  Uen. 


t.  in  addition  to  this,  as  the 


p-inst  George 

W.  Melton,  who  was  never  liable  to  pav  tne 
amount  thereof  as  a  judgment,  but  onlv  liable 
by  reason  of  bis  agreemeut  of  20th  of  Novem- 
ber, 1871,  which  was  a  mere  simple  contract 
obligation,  and  hence  we  do  not  see  how  It  la 
possible,  under  any  view  of  the  case,  for  the 
Wright  Judgment  to  be  set  up  as  a  judgment 
against  the  estate  of  George  W.  Melton. 

As  to  appellant's  claim  to  set  up  the  mort- 
KBffeorlglnally  given  by  QeorgeW.  Helton  toC. 
D.  Helton  to  secure  the  payment  of  the  purchase 
money  of  tbe  Chester  proper^,  tbe  same  remark 
as  that  Just  made  in  leferenoe  to  the  Wrif^bt 
Judgment  may  he  made.  That  mortgage  never 
was  a  lien  on  anything  but  the  Cbeaier  proper- 
ty, and  did  not  cover  any  other  portion  of  Uie 
property  belonging  to  tbe  estate  of  George  W. 
Melton;  and  hence  It  could  not  be  proved  as  a 
mortgage  debt  ualnst  the  assets  of  the  estate 
of  George  W.  Melton,  under  the  [ninciple  de- 
cided hi  MeLure  v.  MtUon.  24  B.  C.  S09;  but. 
If  set  up  at  all,  it  must  take  the  same  rank  as 
the  debt  which  it  was  given  to  wcore,  to  wit, 
that  of  a  sealed  note. 

It  is  aeceesary,  therefore,  to  inquire  whetber 
the  appellant  can  set  up  the  sealed  notes  as  a 
claim  of  that  rank  against  tbe  estate  of  George 
W.  Helton.  These  noteswereeitinguished  by 
Uie  arrangement  between  the  Helton  brothers 
of  the  2Sth  of  November,  1B71,  when  they 
were  canceled  and  surrendered  to  George  W. 
Melton,  and  they  cannot  now  constitute  any 
legal  cause  of  action  against  tbe  estate  of 
OeoHS  W.  Helt<m;  and  whatever  equities  C. 
D.  Mtiltoa  or  bis  estate  may  have  had,  as  inti- 
mated In  the  case  of  Bardtn  v.  (^rk,  83  B.  C, 
at  pages  435,  486,  the  appellant  has  no  connec- 
tion with,  BO  far  as  we  can  see.  He  cannot 
claim  as  assignee  of  the  covenant  of  warian^ 
contained  in  the  deed  from  C.  D.  Melton  to 
George  W.  Mellon,  as  was  held  in  tbe  case  just 
cited,  and  we  do  not  see  what  claim  he  could 
have  against  the  estate  of  George  W.  Helton, 
as  BSalgnee  of  tbe  covenant  of  warranty  con- 
talned In  the  deed  from  George  W.  Helton  to 
the  tnistees,  for,  that  being  a  voluntary  deed, 
and  tbe  measure  of  damages  for  breach  of  a 
covenant  of  warranty  being  fixed  by  statute  at 
the  amount  of  tbe  purchase  money  paid,  with 
interest  from  tbe  time  of  tbe  alienation,  where 
there  was  nothing  paid,  nothing  could  have 
been  recovered.  If  the  trustees  had  been  evict- 
ed they  certainly  could  have  recovered  nothing 
from  the  estate  of  George  W.  Melton  for  tbe 
breach  of  tbe  covenant  of  warranty  contained 
In  the  voluntary  deed  under  whicb  they  held; 
and  the  appellant,  as  their  assignee,  could  have 
no  higher  rights  Ulan  his  assignors.  If  there- 
fore, tbe  appellant  has  any  oaim  at  all  upon 
the  estate  of  George  W.  Melton,  it  must  arise 
from  the  agreement  of  2Sth  of  November,  1871, 
whereby  Cfeorge  W.  Helton  assumed  the  pay- 
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ment  of  the  Wright  Judgment.  But  bow  can 
the  ftppellent  connect  himBelf  nlth  thst  aj^ee- 
mem?  Tbat  was  made  for  the  beoefltof  C.  D. 
Helioa,  and  posslblj  mlitht  hnve  foured  to  the 
beoeflt  of  ihe  bolder  of  tbe  Wrlgbt  judgment; 
but  (tppeUant  is  neither  the  aMignee  of  C  D. 
Helton  nor  of  tbe  bolder  of  tbe  Wrigbt  Judg- 
ment. It  seems  to  ua  that  tbe  true  position  of 
tbe  appellant  ta  that  of  a  purcbaser  of  real  es- 
tate uoder  a  quitclaim  deed,  without  wurantj, 
upon  which  there  rested  tbe  lien  of  a  Judg- 
ment, of  which  he  bad  not  oolf  constructive 
notloe  unquRStionsbly,  arising  from  tbe  record, 
which  would  bava  been  sufficient,  but  also,  as 
It  would  seem,  actnal  notice,  if  we  are  at  libertT 
to  refer  to  the  decision  in  Hardin,  v.  Clark, 
lupra,  offered  In  evidence  in  this  case,  at  the 
time  he  purchased,  and  has  seen  fit  to  remoTe 
■uch  Iten  by  payment  In  order  to  protect  him- 
•elf  against  an  action  foi  breach  of  bis  cove- 
nant of  warranty  in  his  deed  to  his  vendee.  If 
this  be  BO,  (hen  it  Is  plain  Oiat  be  bas  no  cause 
of  action  agdnst  tbe  estate  of  Qeorge  W.  Mel- 
lon; for,  ifso,  then.  In  every  esse  where  a  per- 
son who  sella  real  estate  covered  by  a  Judg- 
ment or  other  lien,  of  which  his  vendee  has 


for  tbe  purpose  of  removing  such  lien;  and 
could  hardly  be  pretended,  as  It  would  destroy 
all  distinctions  Mtween  a  quitclaim  deed  and 
a  warranty  deed.  Tbe  fact  that  the  vendor 
may  have  aisnmed  the  payment  of  such  lien 
l^a  contract  with  a  thlnl  person,  with  whom 
the  vendee  has  not  lieen  able  to  connect  him- 
self cannot  alter  the  case,  as  such  third  person 
might  at  any  time  he  saw  fit  release  the  vendor 
from  the  performance  of  sach  contract.  But, 
even  If  appellant  could  connect  himself  with 
theafreementofaCtbot  November,  1871,tliat 
would  create  a  simple- con  tract  obligation, 
which  could  not  be  enforced  by  action  after 
tbe  lapse  of  six  years. — not  four,  as  contended 
by  one  of  tbe  counsel  for  respondents,  as  tbe 
change  in  tbe  statutory  period  was  effected  by 


the  Revised  Statutes  of  1873.  80 
that  itis  clear  that  CD.  Melton  or  his  admin- 
istrator would  have  been  barred  of  their  action 
on  such  promise  long  before  the  petition  in  tliia 
case  was  Sled,  unless  protected  by  the  order  of 
injunction;  and  tbe  appellant,  who  certainly 
could  not  claim  any  higher  rights,  would  be  in 
like  condition. 

We  most  consider,  then,  the  effect  of  the  or- 
der of  injunction,  which  was  granted  before 
tbe  expiration  of  the  dz  Tears.  It  will  be  oIk 
served  Hut  lUs  order  only  restrained  ciedltota 
from  prosecuting  their  aotions  at  law  and  did 
not  prevent  them  from  coming  in  and  proving 
their  demands  in  the  case  in  whtcb  tbe  order 
of  injunction  was  granted.  On  the  contrary, 
they  were  called  upon  to  do  so  by  a  time  fiied 
for  tbatpnrpoae, — Ifitb  of  January,  1878.  But 
the  appellant  not  only  failed  to  come  In  wllhiit 
six  years  from  that  date  and  present  hit  de- 
mand, but  be  failed  to  do  so  within  six  yeai* 
from  the  filing  of  tbe  report  on  claims, — 1st 
February,  18M:  so  that,  even  it  appellant  ever 
had  any  claim  against  the  estate  of  Qeorge  W. 
Melton,  growing  out  of  his  promiae  to  C.  D. 
Mellon  10  pay  the  Wright  Judgment,  it  was 
barred  by  the  Statute  before  be  flled  his  peti- 
tion or  presented  bis  claim,  which,  according 
to  what-  was  held  in  Warrtn  v.  Baymond,  17 
B.  C,  at  pages  208,  3U,  must  ha  r^arded  a» 
Ihe  time  when  be  commenced  bis  action.  Tbe 
fact  that  tbe  appellant  fllad  bis  petition— 00m 
menced  bis  action — within  i<ix  years  after  he 
paid  the  Judgment  cannot  affect  tbe  question, 
for,  without  considering  the  question  wlietber 
be  could  have  brought  bis  actiim  befcce  mak- 
ing such  payment,  ii  is  sufficient  to  say  that  h» 
can  claim  no  higher  rights  than  G.  D.  HeNon, 
and  certainly  be  and  his  administrator  were 
barred  long  before  tbe  appellant  institul«l  this 
proceeding. 

Tbe  judgment  of  this  court  is  that  M* 
Jvdgnunt  ^  (A*  CVreuJf  OouH  i»  a^nMi. 


HcOowsn.  /..'    I  c( 


UICHIOAN  SUFHBHB  COUBT. 


Noe  ROUX,  A^., 

«, 

DLODOBTT  A  DATIS  LUMBER  00. 


1.  Asemtnt  do«anot,brcaiitliiiilnf  hi* 
work  at  ttta  eomnuuid  of  tbe  mperia- 
tondentofttae  mill.  Msmme  the  rlak  of 


naoblnerr  wUoh  htf. 


Iqjnryfrom  di 

prior  10  tlie  pretioiu  dojr,  been  eoolosad,  and 

whioh,  upon  bl*  oomplaliiti  tlie  n       -  -      -     - 

promised  to  tnit  did  not  re-enoloa 

nlffbt,  althoush  he  isomlBed  in  p   . 

servant's  f  urtber  oomplalnt  to  fix  it 

as  to  prevent  rsoover;  t<st  Injuries  received  by 

oomlng  hi  ooatsot  with  the  maohlnerr  during  the 

forenoon. 


Hon.— Jiirt;  ihindd  dct«rmfn«  the  ipittSan  of  ittgU- 

Jt  there  Is  >nr  oonlllct  In  the  testlmonr  In  a  neff- 
Ugenoe  case,  either  as  to  ttie  defendant's  nesllBence 

octtaecoQtrlbutorynegltBeaceot  the  person  killed 
or  Injured  by  such  neirUgence,  the  case  must  iro  to 
tbe  Jurf ;  but  If,  iipoD  either  one  of  tb«ae  points, 
there  be  no  conflict,  then  It  tiecomee  b  question  of 
law,  and  a  verdict  should  be  directed.  Mynnlng  v. 
Detroit,  L.  t  N.  S.  Co.  T  Wtet.  Bep.  SU,  U  Hlch.  SB; 
UnderhUl  v.  Chicago  ft  G.  T.  B.  Oo.  SI  Mich,  a, 

nie  great  weJght  of  authoritr.  both  English  and 
IS  L.R.  A. 


Ameriean,  favors  tbs  proposMon  that  lbs  qoesttoa 
ot  DeKU««i>os  should  be  submitted  to  tbis  puj. 
QuesUoDsof  tills natoTC  are  properlj  tor  their  de- 
tarmlnatloii.  Herritt  v.  ntsgibbuos.  K  Han,  SM: 
Hall  V.  [Tolon  Fac  B.  Oo.  U  Fed.  Bep.  lUs  Tecra 
Haute  A  I.  B.  Oo.  v.  Jones.  11  lU.  App.  SB;  HUwao- 
kee  Nat.  Bank  v.  City  Bank,  108  C.  B.  688,  SS  L.  ed. 
117:  Braon  V.  Chicago,  B.L&P.  B.  Oo.  GS  Iowa,  HS; 
Blerbaob  v.  Goodyear  Bubber  Oo.  U  FM.  Bep.  sn. 
15  Fed.  Rep.  <B0;  fialtlmote  ft  0.  B.  Co.  t.  Flt>|ikt- 
rlck.MUd.a^  Davis  v.  Central  OoDg.  Boo.  UB  lUik 
an;  Hunt  V.  aalMO,  in  Has.  M;  Grand  Bapftt  ft  L 


Boux  T.  BLODsxn  &  D^Tn  LnanB  Co. 


r  tbe 


dknger  of  whloh  Is  well  known  to  him  but  the 
Tl«k  from  wbtoh  be  hM  not  Mwmed  la  not  tuffl- 
oleDt  to  ibow  oODtiibuttvf  neiiUgeDee  t»  nutter 
of  Uw  It  bto  work  WMlnlu Immediate Tiomity 
and  i«qiiired  olote  attention,  rapidly  of  action, 
andoonelilarablemoTlncaboiitj  but tbequeeilon 
li  toi  tliB  l^arj. 

OUfS,  IHL) 

ERROR  to  the  Cfrci^  Court  for  Menominee 
County  to  nriew  a  JodKinent  In  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  peraonsl  fnjnrlea  ulefed  to  bave  re- 
Bulted  from  defendant's  neslig^ce.  Bettried. 
The  facta  aie  fullr  itated  In  the  opinion. 
Mr.  H.  O.  FaJrehUd,  with  Mr.  B.  i. 
Brown,  for  plaintiff  in  eiTor. 

Mettrt.  Sftwyer  &  W»It«  for  defendant 


lteOr«itIi«  J.,  delivered  the  opinion  of  the 

Tbia  was  case  for  Degllgence.  The  court 
below  look  the  case  from  the  Jar;  on  the 
ground  that  plsinilff  was  gnlltf  of  contribulory 
negligence,  and  plalndS  appeals.  Roui  was 
employed  in  defendant's  Eaw-mUl,  upon  the 
baod-BBW.  It  was  his  dutj  to  take  the  cants 
from  the  saw,  and  guide  them  over  the  rollers, 
which  took  tbem  to  tbe  gang-gaw.  The  logs 
were  brought  to  the  saw  from  tbe  north  end  of 
the  mill,  and  upon  a  carriave-wa;,  which  ex- 
tended about  thirty  feet  to  Uie  south  from  the 
saw.  ImmedialelT  east  of  this  carriage-way, 
and  running  parallel  therewith,  was  a  S7*tein 
of  rollers  upon  which  the  cants  fell  as  they  were 
cut  from  the  logs.  The  ixA  two  rollers  were 
dead,  and  stood  three  feet  and  slz  feet,  re- 
spectively, to  the  south  of  tbe  saw,  and  then 
came  an  open  space  of  four  feet,  and  then  a 
system  of  Ave  live  tollers,  forming  a  kind  of  a 
table  through  which  the  rollers  projected.  The 
power  was  communicated  to  these  rollers,  on 
t  he  easterly  ends  thereof,  by  means  of  bevel- 


gear  wheels  nmning  into  each  other  on  the 
horizontal  shaft  along-side  of  the  table,  several 
Inchee  below  the  top  of  therollera.  This  shaft 
was  operated  by  an  uprisbt  abaft,  coming 
tbrougb  the  floor  from  below,  on  Uie  top  of 
which  was  a  bevel-gear  wbeel,  which  worked 
into  a  similar  one  keyed  to  the  horizontal  shaft. 
The  head  sawyer's  place  was  near  the  second 
dead  roller,  touth  of  tbe  saw,  and  plainiiff's 
usual  [dace  was  in  and  upon  a  space  between 
the  second  dead  roller  and  tbe  first  live  roller, 
and  his  duly  was  to  bring  the  board  or  cant 
down  upon  the  rollers,  and  guide  It  upon  Its 
Joomey  to  the  wbeel-skids,  which  carried  It  to 
the  eager  or  gang-saw.  These  wheel'Sklds 
were  on  the  easter^  side  of  the  rollers.  The 
carriage  which  brought  (he  logs  to  the  saw 
psBsed  back  and  forth  with  each  cut  in  front  of 
plalntUT,  and  to  the  west  of  tbe  rollers.  East 
of  tberolteis  was  an  open  space,  about  four  feet 
wide,  at  tbe  point  where  tbe acoidentoccurred. 
When  tbe  tMnrd  or  cant  ttmck  the  roUen  it 


geulng  referred  to  had  been  covo«d  try  boards 
adjusted  upon  bingeaand  brackets.  This  cor- 
enng  bad  oeen  split  up  and  destroyed  by  the 
action  of  the  boarosinfallingupon  it,  and  in  be- 
tngcarried  along  its nirTace,  leaving  the  gearing 
exposed:  and  oo  the  day  before  the  acci- 
dent plaintiff  called  the  attenllon  of  the 
mill  superintendent  to  this  condition  of  tbe 
gearing,  and  the  latter  promised  to  attend  to  It 
tost  night  Bnt  when  plaintiff  went  to  the  mill 
the  next  morning  nothing  bad  been  done,  and 
be  again  called  tbe  sup^intendent's  attention 
to  the  exposed  and  dangerous  condition  of  the 
gearing,  and  the  superintendent  stated  that  he 
bad  not  liad  time,  but  that  be  would  flz  it  at 
noon;  directing  plaintiff  to  go  to  work,  but  to 
take  care  of  himself  till  noon,  and  that  It  would 
then  be  fixed.  Al  about  10  o'clock  of  the  same 
day  plaintiff  had  his  leg  crushed  by  having  bis 
clothing  caoghl,  and  hli  leg  drawn  Into  the 
bevel-gear  wheels,  at  the  Jun(^on  of  the  upright 


B.  Co.  V.  Martin,  41  Ulcb.  6R;  Vortnne  v.  Hlnonrl 
K.  Co.  10  Uo.  ApK.  to-,  Watkloi  v.  Atlanta  Ave.  B. 
Co.  XO  Ban,  ST;  Hanover  B.  Co.  v.  Corle,  55  Pa.  8S4; 
Clark  V.  Btxhtb  Ave.  B.  Co.  ffi  Barb.  06T:  O'Mara 
Hudson  River  B.Oa.SSN.T.UC:  Bilb v. New  York 
Cent.  R.  Co.  M  N.  T.  G;  Central  H.  Oo.  v.  Freei 
U  Os.  ITD:  Oanett  v.  Chicago  *  N.  W,  K.  Oo.  an 
Jowa.l£t:  Blerbach  v.Ooodrear  RubtMrOaUFed. 
BSR.  BM,  U  Fed.  Rep.  Wh  Sleeper  v.  WorccMer  k  S- 
K.  Co.  »  K.  H.  GW;  Oorotmn  v.  New  York  Elev.  B. 
Co.  19  Hun.  86S:  BeU  T.  New  York  Oent.  A  H.  B.  B. 
Co.  2S  Hun,  SOh  Uahar  v.  Grand  Trunk  B.  Co.  IB 
Bun,  !S:  Thomas  v.  New  York,  n  Hun,  110;  Rextar 
V.  StarlD.  73  N,  Y.  301;  Philadelphia  &  B.  B.  Go.  v. 
IxiUB,  n  Fa.  2ET;  PlttsbnrKh,  a  A  8t.  L.  B.  Oo.  v. 
Wright,  80  Ind.  IfS. 

It  Is  a  sound  mle  of  law  thUlt  Is  not  oontrlbutorf 
neillsenoe  not  toUook  out  for  danser  when  there 
la  no  reason  to  apitrebend  any.  Beach,  Contrit). 
Ner.  IL  and  oases  dted. 

Hie  authoTltleB  eited  ko  muob  fartber  than  tbe 
text,  and  state  the  rule  to  t>e  that  everrone  has  a 
rl^t  to  preanme  that  others,  owIqk  a  speolal  duty 
to  Ruard  against  danger,  will  perform  thotdutr. 
Oiaad  Baplda  »  L  B.  Co.  v.  HarUn,  a  IQota.  SST. 

The  qoMtion  is  one  ot  some  dlfflonltr,  and  Is  not 
fleeoondoubt.   BnttDsnohaaseslhefaotsshonld 
be  submitted  to  the  Jnrj-.   Palmer  v.  Harrison,  ST 
Mloh.  IBS;  Duudas  v.  tanHne,  tl  Mlob.  IS). 
18  L.  R.  A. 


.  Where  the  esMntlal  fact  In  a  oase  Is  whether  oou. 
tritnitorr  negUseuoe  did  or  did  not  exist,  and  this 
depends  upon  Inferences  to  tie  drawn  from  taots 
and  dronmitanoea  about  wblehboneat,  intelllgeot, 
and  impartial  men  mlgbt  differ,  aich  a  oase  abonld 
be  submitted  to  the  iary.  Lowell  v.  Watertown 
Twn.  £8  Ulch.  MS:  CUrer  v.  Detroit  t  B.  Plank- 
road  Oo.  U  Hlcb.  BSt  Harris  v.  Ollntoo  Twp.  T 
West.  Sep.  IMS,  U  Ifloli.  HI:  Ltttle  v.  Grand  BapldS 
Street  B.  Co.  18  Mtoh.  SK;  BreKO  v.  Powers.  80 
Hloh.  im 

What  Utlte  tat  <!f  eoMrHmtomtegUoenei. 

nia  teat  of  eonbrlbntory  negUiceooe  or  want  ot 
due  care  Is  not  tonnd  to  tbe  f«Uui«  to  eierolse  the 
beet  Judgment  or  to  use  the  wisest  fvecautlon.  bnt 
allowanoe  may  be  nude  (or  tbe  InflnenoeS  ordina- 
rily govemlng  human  action,  as  what  would  under 
some  ciroumatances  be  want  of  reasonable  care 
may  not  be  Ruoh  under  others.  Lent  v.  New  York 
a  &  H.  B.  B.  Go.  UO  N.  Y.  <e7. 

Tbe  oonttltnitory  neftUgenoe  wbloh  preveotare. 
oovery  for  an  Injury  most  be  suoh  as  co-operates 
In  causing  Uhe  Injnry  and  without  which  the  Injurr 
could  not  have  happened.  Lehigh  Talley  R,  Co.  v, 
Qrelnec,  1  Cent  Bep.  888. 118  Ft.  800;  Femand««  v, 
Baoramento  City  B.  Co.  fiS  Cal.  O;  Bay,  NegUgence 
of  ImpoMd  Datlea  Peiaonal,  3M. 


y  Google 
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ibftft  with  the  borizontal  ahtift,  Tbne  wheeli 
move  toward!  eacb  other,  while  the  other 
wheels  OD  the  borizontal  shaft  at  the  iDllers 
move  from  each  other.  When  Injured,  plain- 
tiff wss  eogafied  in  righting  a  cnnt,  wbicb  waa 
two  inches  thick,  somewhere  from  twelve  to 
fourteen  inches  in  width,  and  about  twenty- 
four  feet  long,  the  soulberly  etid  of  which  bad 
gotten  oft  the  rollers  and  into  the  carrtsKe-wav, 
and  plaintiB  was  endeavoring  from  the  east  side 
of  the  lollerB  to  get  the  plank  back  upon  the 
rollers.  It  appeared  from  the  teetlmon;  that 
plaintiff  was  required  to  work  rapidly;  that 
nothing  could  be  done  at  the  band-saw  till  this 
pUnk  was  out  of  the  waj;  that  In  tbe  mean 
time  three  or  (our  men  were  sianding  f  die ,  and 
Uiat  the  work  at  the  gang-ssws  depended  upon 
the  progress  of  the  work  at  tbe  band-saw,  and 
that  It  was  Dot  unnsaal  for  cants  to  require  ad- 
justment upon  the  rolleiB.  It  la  urged  that 
plaintifTs  knowledge  of  the  exposed  and  dan- 
gerous condition  of  this  geariog  was  equal  to 
Utat  of  bia  employers,  and  by  continuing  bis 
work  he  BMumed  the  risk. 

This  rule  of  law  is  not  applicable  to  the  dr- 
cumstances  of  the  present  case.  The  risk  to 
which  plaintiff  was  exposed  on  Ihe  day  of  the 
injury  was  not  one  ordinarily  incident  to  his 
employmeDt.  Tbe  danger  was  not  one  extsting 
at  tbe  time  of  bis  engagement.    It  was  a  tem- 

Krary  peril  It  did  not  arise  until  the  day 
fore  the  Injury.  In  view  of  tbe  danger  Ihfi 
very  machinery  had  been  covered  qd.  Plain- 
tiff, acting  as  a  prudent  man  should,  had,  on 
the  evening  before,  and  a^n  on  the  very 
morning  of  tbe  accident,  notified  defendant  of 
tbe  fact  that  tbe  gearing  was  exposed,  and  de- 
fendant had,  In  recognition  of  tbe  danger,  and 
of  plaioiiff's  exposure  thereto,  promiaid  to  re- 
place the  covering,  and  inatnicted  tbe  plaintiff 
tocondnuehiswork  until  noon,  whenit  should 
be  done.  There  was  no  voluntary  assumption 
of  the  risk  on  tbe  t>Bit  of  the  plaiuiiff.    He 

eroceeded  under  orolest  It  was  defendant's 
ounden  doty,  when  notified,  to  re-cover  this 
gearing.  It  was  postponed  to  suit  defendant's 
convenience,  and  not  that  of  the  plaintiff. 

As  was  said  in  Qrtent  7.  Minneapolii  tt  St. 
L.  it  Co.,  81  Minn.  348:  "If  the  emergen- 
cies of  a  master's  business  require  him  tempo- 
rarilf  to  use  defective  machmery,  we  fail  to 
see  what  right  he  baa  In  law  or  natural  Justice 
to  Insist  that  It  shall  be  done  at  the  risk  of  tbe 
servant,  and  not  bis  own,  when,  notwithstand- 
ing tbe  servant's  objection  to  the  condition  of 
the  machinery,  he  "has  requested  or  Induced 
him  to  continue  Its  use  under  a  promise  there- 
after to  repair  it" 

Mr.  Cooley,  In  his  work  on  Torts  {sections 
BS6,  66S)  says;     "It  baa  been  often — and  very 


Justly — remarked,  that  a  man  may  decllneany 
eiceptlonally  dangerous  employment;  but  it 
he  Toluniarlly  engages  in  It  he  should 


plain  because  it  Is  dangerous.  Nevertheless, 
where  one  has  entered  upon  the  employment 
and  assumed  the  incidental  risks,  it  is  not  reas- 
onable to  hold  that  other  risks,  which  he  is  di- 
rected by  the  master  to  assume,  are  to  be  left 
to  rest  upon  his  shoulders  merely  because  he 
did  not  take  upon  himself  the  responsibility  of 
throwing  up  the  employment,  instead  of  obey- 
ing the  order.  Many  considerations  mieht 
reikaooably  induce  the  servant  to  hesitate  under 
13L.R.i. 


such  rircumslancei.  In  many  cases  the  coa> 
sequences  might  be  very  seriona  aboold  be  re- 
fuse  to  obey  a  lawful  command  of  tbe  master: 
and  any  command  may  not  bo  clearly  and  man- 
ifesllj'  unlawful  which  directs  the  doing  of 
nothing  beyond  the  general  scope  of  tbe  bnsi- 
ness.  The  servaot  who  refuses  to  obey  must 
consequently  expect  to  take  upon  himself  the 
burden  of  showing  a  sufficient  cause  for  tbe 
refusal.  However  clear  the  case  might  be  le 
him,  it  might  not  be  easy  to  make  a  showing 
satisfactory  to  third  parties,  who  would  natu- 
rally assume  that  the  order  was  given  In  good 
faith,  and  that  tbe  master  nnderstood  better 
than  another  the  risks  to  be  encountered  in  bil 


fears  allayed  by  the  commands  of  a  master, 
whose  duty  It  would  be  not  to  send  him  Into 
danger,  and  who  might  therefore  be  suppoaed 
to  know,  when  he  gave  the  command,  tiutthe 
dangera  were  not  such  or  so  gnat  as  tbe  ser- 
vant bad  apprehended."  "It  Is  also  negligence 
for  which  the  master  may  be  held  responsible, 
if,  knowing  of  anv  peril  which  is  known  to  the 
servant  also,  he  taus  to  remove  it  in  accord- 
ance with  assurances  made  by  him  to  tbe  eer> 
vant  that  he  will  do  so.  ThUcasemay  alsobe 
planted  on  contract,  but  it  ia  by  no  meana  es- 
sential to  do  so.  If  the  servant,  having  a  right 
to  abandon  the  service  because  it  Is  dangerous, 
refrains  from  doing  so  in  consequence  of  as- 
surances that  tbe  danger  shall  be  removed,  the 
duty  to  remove  the  danger  is  manifeat  and  im- 
perative, and  tbe  master  is  not  in  tbe  exercise 
of  ordinary  care  unless  or  untQ  he  makes  bis 
asaorances  good.  Moreover,  tbe  anuraoces 
remove  all  ground  for  argument  that  Ihe  sa- 
vant by  continuing  the  employment  engagea  to 
assume  Its  risks.  So  far  as  tbe  particuler  peril 
is  concerned,  the  implication  of  lawls  rebutted 
by  the  giving  and  accepting  of  the  asaurance; 
for  nothing  Is  plainer  or  more  reasonable  than 
that  parties  may,  and  should,  where  practica- 
ble, come  to  an  undeistandlng  between  them- 
selves   regarding     matters    of    this    nature-" 

Deerlng  on  Negligence,  §  1&6,  says:  "Where 
injury  reaulla  not  nom  anything  that  ia  Inci- 
dent to  tbe  employment,  but  from  a  temporary 
peril,  to  which  be  Is  exposed  by  tbe  ocgllgenl 
poeitlve  acts  of  the  employer,  he  can  recover." 

]  SheBrman&I{ed6eldonNegi;gence,gaOD, 
says:  Tbe  servant  cannot  avoid  responsibility 
"if  he  continues  to  work  for  any  considerable 
time,  knowing  these  facts,  without  being'  in- 
duced by  hla  master  to  tielieve  that  a  change 
will  be  made,  and  without  making  any  com- 
plaint of  such  defects,  or  calling  the  attention 
□f  bis  master  to  Ihem."  The  doctrine  laid 
down  by  these  authors  is  supported  by  a  long 
line  of  well-coQsIdered  cases. 

In  Qreent  v.  MinnenpolU  A  8t.  L.  B.  Cb., 
nipra,  plaintiff  was  In  the  service  of  defendant 
as  locomotive  engineer  on  a  train  running  be- 
tween Minneapolis  and  Albert  Lea.  On  reach- 
ing tbe  former  place  In  the  morning  with  bis 
train,  upon  eiaminlnghisengiQehe  dlacovered 
that  the  "chafing  irons"  between  the  engios 
and  tender  were  partly  broken  off.  He  Imme- 
diately reported  the  fact  on  tbe  "repair-book" 
to  the  foreman  of  the  round-house,  wboae  duty 
it  was  to  have  the  repairs  made,  and  to  direct 
what  engine  should  go  out.    On  returning  la 
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tb«  evening  to  so  ontiriUi  hii  tnin  he  found 
tbe  engine  ont,  Irat  not  repaired.  On  Inqulr- 
inj[  of  Ibe  foreman  why  the  tepsira  had  not 
tieen  made,  tbe  reply  In  inttatance  was  that  he 
bad  not  had  time.  On  plaintiff  auggesttog  that 
be  did  not  lilce  to  lake  oat  this  engine,  tuat  it 
waa  not  safe,  the  foiemau  replied  that  he  was 
short  of  engines  to  do  the  work  of  the  load, 
and  had  no  other  to  send  out,  and  added: 
"Proceed  with  that,  and  vou  can  get  It  fixed 
at  Lea,  If  you  have  time;  if  not,  I  will  remedy 
Itwhen  you  get  ttack,"  Tbe  plaintiff  did  so, 
and  on  tbe  way  collided  with  anuthertrain  (for 
which  he  does  not  appear  to  be  tespondble), 
and  in  attemptiDg  to  escape  was  caugbt  be- 
tween the  en^pne  and  tender,  tbe  defeciA  In  the 


which  be  was  attempting  to  escape. 

In  MantffaatHine  Oo.  ▼.  Morrittty,  40  Ohio 
Bt  148,  pidntiff  was  working  upon  a  jointer 
wblch  was  out  of  repair. 

Id  Oarki  t.  BoiMm,  1  Hnrbt.  A)  N.  987, 
plaintiff  wa*  employed  to  oil  dannroot  ma- 
chlnery.  When  he  enterad  nnon  Oie  service 
certain  of  the  mactalnerr  was  lenced,  bat  the 
feDdng  became  teofcen  ttj  acddent 

In  Hough  T.  Tteof  A  Pat.  B.  On.,  100  V.  S. 
SIS,  25  L.  ed.  618,  there  was  a  defect  in  the  h>- 
comodve  wblch  plaintlO  bad  Is  clutne. 
"There  can  be  no  donbt."  nn  the  ooott,  "that 
where  a  maeter  baa  expreauy  promised  to  i«- 
pair  a  defect  the  serrant  can  reoorer  for  an  In- 
jury caused  tiiereby,  within  such  a  period  of 
time  after  the  prooilw  as  It  would  be  reaaou- 
able  to  allow  for  its  performance,  and,  as  we 
think,  for  an  Injury  aufferod  within  any  period 
which  would  not  preclude  all  reasonable  ex- 
pectation that  the  promise  might  be  kept." 

IjiEiatT«nntuee,r.AQ.S.  (h.  r.  thiOM, 
19  Lea,  SS,  plaintiff  wainipplled  with  a  defeo- 
tive  hammer  to  drive  railroad  spikes.  He  tes- 
tified: "Of  course,  I  was  obliged  to  see  that 
tbe  hammer  nas  broken.  Kaj  man  who 
wasn't  blind  could  have  seen  tbe  condition  of 
the  hammer.  I  knew  when  I  saw  It  that  it 
wouldn't  do  to  drive  spikes  with,  and  that  is 
wlw  I  spoke  to  the  section  IXMB  about  It." 

In  Miwtari  Furnace  Go.  V.  Aiettd,  107  III. 
44,  alocomotive  foot-board  was  defective,  from 
which  deceaaedfell,  while  oiliDCr  the  engine. 

In Parorfy  v.  Chicago.  M.  *«.  P.  RCo.,  IB 
Fed.  Rep.  305,  the  Injury  was  occasioned  by  a 
defective  draw-bar. 

In  Laning  v,  Aew  Torlc  Cent.  R  Co..  49  N. 
T.  5S1,  tbe  court  says:  "Where  the  servant 
has  full  and  equal  knowledge  with  the  master 
that  the  machineiy  or  materials  employed  ore 
defective,  or  that  the  fellow  servant  Is  incom- 
petent, and  he  remains  in  the  service,  thia  may 
constitute  contributory  negligence;  but  If  it 
appears  that  the  masterhas  promised  toamend 
tbe  defect,  or  otiier  like  inducement  Co  remain 
has  been  held  out  to  tbe  servant,  the  mere  fact 
of  his  continuing  in  the  employment  does  not, 
of  itself,  as  matter  of  law,  exonerate  the  mas- 
ter from  liability,  but  the  queftion  of  contrib- 
utory negligence  Is  one  of  fact  for  the  ]uty." 
See  also  Pieart  \.  Ohicago,  B.  1.  A  P.B.  Oo. 
aows,  1891)  47  H.  W.  Rep.  1017;  Eane  v. 
Ifortbern  Cenf.  B,  Oo.  128 U.  S.  91, S2L.  ed.  S8B; 
Dittriet  of  Ooiutnbia  t.  MeEUigott.  117  U.  S. 
031.  681,  29  L.  ed.  »4e-«49;  GaheHon,  H.  A 
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2feu)  Be^ord  Gfrdage  Oo.  103  Mass.  672-578; 
OreenUaff.  Dulmqat  AS.O.B.O0.  88  Iowa, 
58. 

This  principle  has  been  recognized  and  ap- 
proved by  this  court.  In  Cht^go  A  JV.  W.  R. 
Oo.  V.  Bayfie'A,  87  Mich.  205.  the  B '  -  - 


fairly  upon  the  aervanf  a  ehonldera,"  and 
again;  "We  agree  with  tbe  Supreme  Court  of 
Fennsylvania,  that  when  a  servant,  in  oliedi- 
ence  to  the  orders  of  his  sapeTtor,  Iqcuis  tbe 
risks  of  machineiT  which,  though  dangerous,  la 
not  so  much  so  as  to  threaten  Immedi^  injury, 
or  where  it  is  reasonably  iKobable  that  It  may 
be  Mfely  used  by  extraordinary  cautioD  or 
skill,  tbe  case  Is  not  to  be  regarded  as  one  of 
concnrring  negligence,"— citiog  I^tUrton  v. 
PUUburg  A  0.  &  Oo.  76  Pa.  8^-894. 
IsBwboda-r.  Tfon;,  40  Uicb.  420-423,  the 


the  facts,  and  nnderatanding  tbe  rieka  occa- 
slooed  thereby,  in  the  absence  of  any  promise 
by  ttie  master  to  remedy  the  same,  consents  to 
and  remaiiu  In  the  master's  emplov,  then  he 
voluntarily  Incnn  soch  increased  rlska."  See 
lAaoLsOU  T,  ChicoM  A  W.  M.  R.  Oo.  %i 
Hich.  289,  Jorutir.LaluSionAM.B.  B.  Co., 
4B  Hich.  57S,  recognizes  the  right  of  the  ser- 
vant to  show  that  be  did  not  consent  or  agree 
to  the  change  or  performance  of  extra  dunes, 
and  Uiat  he  did  not  freely  and  voluntarily  en- 
ter upon  a  discharge  of  new  duties  imposed. 
The  new  duties  in  that  case  involved  extra 

It  Is  Insisted,  however,  that  the  dangerous 
condition  and  character  of  this  machloery  was 
known  to  plaintifl,  and  that  he  was  gi^ilty  of 
concurring  neglU^nce  in  approaching  it;  that 
he  did  not  exercGe  ordinair  care,  and  might 
have  gone  around  on  tbe  otber  aide  of  the  roll- 
era,  and  thus  have  avoided  the  danger. 
Knowledge  of  the  eiiatence  of  a  defect  or  dan- 
ger, while  it  is  evidence  of  contributory  negli- 
gence, is  notconclwiive.  In  the  cases  already 
referred  to  the  existence  of  tbe  danpr  was 
known  to  plaintiff,  and  in  all  oflhem  il  Is  held 
that  the  question  of  defendant'a  contributory 
negligence  is  for  the  Jury. 

In  Ooombi  r.  N»a  Bafford  Oordagt  Co.,  108 
Mass.  572-578,  it  is  aaid:  "Inattention  which 
has  led  to  a  collisloD  ora  fall,  if  duly  accounted 
for,  orlt  excused,  or  occasioned  by  the  nature  of 
the  employment,  is  no  hindrance  lo  a  recovery 
when  iheinjuiv  is  legally  imputable  lo  a  de- 
fect without  which  the  fall  would  not  have  oc- 
curred, or  the  colllslDn  would  have  been  barm- 
less.  Thus  attention  mizht  be  prevented  by 
the  darkness  of  night,  or  ny  the  doty  to  couple 
CBiB  at  a  particular  moment,  or,  as  is  contend- 
ed in  this  case,  lo  separate  them.  Knowledge 
Is  only  one  piece  of  evidence  bearing 

- —    of   neglirn    -       --■    "-        - 

ar  depends 
. .  the 

In  Byerly  v.  _....,  . 
that  the    question  of  plaintUTa   contributory 
negligence  in  driving  a  horse  along  a  street 
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with  knowledge  of  condidonB  rendering  it  dan-' 
gerous  WBB  for  the  Jniy,  u  luch  act  waa  not 
per  te  negligence. 

In  SarTi$  t.  ainton  Twp..  U  Hlcb.  447,  7 
West.  Rep.  666,  tbe  court  mjb:  "It  ia  uot  a 
universal  rule  that  tbe  defendant  1b  excuaed 
from  liabtlic?  merely  because  tbe  plainliCr, 
knowing  of  tbe  daneer  caused  by  defendant's 
neglli^nce,  voluntamy  incura  that  danger.  If 
tbe  ^fendant  hag  so  acted  as  10  Induce  the 

Slalniitt,  acting  with  reasonable  prudence,  to 
icur  the  danger,  or  if  plaictiS,  by  defendant's 
negligence,  is  placed  in  a  situation  of  peril,  to 
escape  which  he  Toluntarily  incurs  another 
danger,  the  defendant  is  liable,  although  tbe 
plaintiff  may  not,  in  the  emergency,  have  pur- 
sued the  course  which  oroinaiy  prudence 
would  haTB dictated." 

In  Kans  t,  Northern  Cent.  B.  Co.,  tttpra,  the 
court  says:  "Id  detennining  whether  an  em- 
ploys has  recklessly  exposed  himself  to  peril, 
or  failed  to  ezerctse  tbe  care  for  hia  personal 
safety  that  might  reasonably  be  expected,  re- 
gard must  always  be  hod  to  the  exigencies  of 
his  positbn,— indeed,  to  all  the  drcumstancei 
of  the  particular  occasloa." 

Id  (Sramlenfr.  Dubuatttit  8.  0.  R.  Go.,  *u- 
pra,  the  court  saye:  "If  tbe  servlceto  be  per- 
formed by  Macy  (tbe  deceased)  waa  of  a  char- 
acter to  require  that  his  exclusive  attention 
sboutd  be  fixed  upon  it,  and  that  he  should  act 
with  rapidity  and  pTomptneas,  it  could  hardly 
be  expected  that  he  should  always  bear  in 
mind  the  existence  of  the  defect,  or  be  prepared 
atall  times toavold  it." 

In Bnow t.  Eovtalonie R.Co.,%  ATlen,  441,  the 
BuperBtTUCture  or  roadbed  between  the  tracts  of 
the  defendant's  road  where  It  crossed  tbe  high- 
way at  a  point  where  tbe  trains  were  made  up, 
was  such  that  It  was  necessary  for  the  person 
whoae  duty  it  was  to  unshackle  the  cars  or  to 
fasten  thein  together  to  pass  and  repass  over  the 
apace  covered  with  plank  between  the  tracks  fre- 

Soently,  and  wiib  rapidity,  and  with  his  alten- 
OQ  in  great  degree  diverted  from  the  surfuce 
over  which  he  passed,  and  directed  to  the  spe- 
cial duty  or  service  of  separating  and  uniting 
tbe  can,  in  order  to  prepare  the  trains  for 
tratuit  WUIe  engaged  in  that  service  in  tbe 
usual  and  ordinary  mode,  plaintiff  was  thrown 
down  byreason  of  tbe  defect  in  the  road.  Tbe 
court  says  i  "  Ab  tbe  plaintiff  was  In  the  dis- 
charge of  his  duty  in  placing  himself  in  a  per- 
ilous position, — a  duty  tbe  perfonnsnce  of 
which  was  known  to  and  sanclloned  by  tbede- 
(endauis, — the  fact  that  he  was  in  such  posi- 
tion baa  no  tendency  to  prove  that  he  was  neg- 
ligent or  carelcis.  The  question  of  due  care 
In  such  esse  depends  on  tbe  manner  in  which 
tbe  plaintiff  performed  the  duty  Incumbent  on 
him, — whether  he  acted  with  due  skill  and 
caution,  and  conducted  himself  in  the  usual 
and  ordinary  way  In  which  similar  acta  are 
done  by  persona  engaged  in  like  employment; 
and  on  other  considerations  of  like  character, 
which  do  not  fall  within  tbe  range  of  ordinary 
observation  and  experience.  The  question  of 
negligence  was  therefore  a  subject  of  evidence, 
iud  should  have  been  submitted,  with  proper 


aqtiestloD  of  fact  ti 
because  It  appeared  that  the  p 
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vious  knowledge  of  the  defect  In  the  road 
which  cauaed  the  ftcddent  Seed  r.  JXorOfield. 
13  Hck.  08;  Smith  v.  Lomil,  9  Allen.  4a  This 
certainly  was  a  circumatance  to  be  taken  into 
consideration,  but  by  no  means  a  decisive  one. 
If  the  service  to  be  performed  by  the  plaintiff 
was  of  a  character  to  reauire  that  his  excludve 
attention  abould  be  flxea  upon  it,  and  that  he 
should  act  with  rapidity  and  promptnew.  it 
could  hardly  be  expected  that  be  should  always 
bear  In  mind  tbe  existence  of  the  defect,  or  be 
prepared  at  all  tlmee  to  avoid  IL" 

In  Malio]/  V.  Walter  Twp.,  77  Mich.  448.  the 
'  says:    "  If  it  was  the  ne^^igence  of  tiw 


_  ..  precarious  conditjon,  no  negligence  couTd 
be  Imputed  to  the  deceased  If,  actine  upon  that 
occasion,  as  it  appeared  to  him  to  oe,  for  tbe 
safety  of  blmsell  and  party  In  his  charge,  be 
did  not  take  the  precaution  which,  upon  con- 
sideration, a  more  prudent  man  might  have 


tute  such  CI  _ 

depend  upon  all  the  facts  and  circiiinatances<d 

that  case.    He  la  held  to  that  degree  of  care 


_  _  the  same  kind  of  business.  Here  the  gear- 
inghad  been  covered,  because  It  was  dangerous 
In  its  exposed  condition,  and  because  tbe  em 
ploy6s  of  the  mill,  and  tbls  very  pl^ntltf ,  were 
likely  to  come  into  contact  with  It.  PUintlS 
remonstrated,  but  he  waa  directed  lo  continue 
work  which  involved  the  probability  of  this 
contact.  This  la  but  a  necessary  inference 
from  the  plaintiff's  complaint  and  the  superin- 
tendent's reply.  The  performance  of  plalD- 
tifTs  duty  required  him  to  go'in  tbe  vidnitTof 
this  machinery.  His  work  afforded  very  little 
opportunity  for  deliberation.  It  waa  neceaawy 
that  he  should  act  promptly.  Reflation  was 
not  expected  of  faim,  and  tbe  degree  of  care 
required  of  him  with  respect  to  his  own  per- 
sonal safety  must  be  measured  to  some  extent 
by  the  exactions  of  his  employment,  by  its  de- 
mands upon  his  attention,  and  by  his  devotion 
to  its  diidee.  His  diligence  and  zeal  in  his 
master's  service  should  count  In  bla  favor,  and 
not  against  him,  in  determining  this  Question. 
In  Harri*  r.  Clinton  Tfep.,  *upra,  utt  court 
says:  "  Upon  this  issue  there  are  two  reasona- 
ble, hut  different,  views  which  might  be  taken; 
and  therefore  the  question  sbotud  bave  been 
submitted  to  the  jury.  The  facta  tbat  Soper 
knew  the  location  of  the  highway;  tbat  it  was 
crooked,  and  tbat  there  were  no  guides  or  bar- 
riers ;  that  it  was  overflowed,  and  the  water 
had  raised  since  he  last  passed  over  it ;  and 
knew  that  Bome  hazard  waa  incurred  in  at 
tempting  to  pass  over  it,— did  not  concluaively 
sbow  tbti  it  waa  negHgenoe  In  him  to  make  the 
attempt.  Of  conrse,  the  laoieaaed  hanrd 
from  the  rising  of  the  water  otUed  npon  Soper 
to  exercise  increased  cauUoo,  utd  may  have 
been  a  ch^comttAnce  wlildi,  in  the  ti/^aiaa  at 
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home  peraoiu.  sbould  have  detanniiied  blin  not 
LO  make  the  aitempt  at  all.  bnt  whether  It  waa 
or  not,  In  connection  with  the  other  facts, 
should  bare  beeo  left  with  the  Jury  to  deter- 
raine."  "Where  there  li  a  cbaoce,  upcn  the 
facts  shown,  for  ordinal?  candtd  and  Intelli- 
gent men  to  arrive  at  different  condaalona,  the 
Suestion  of  coDtribulory  negligence  ta  to  be 
etermlned  br  the  lorr.  Adatnt  v.  Iron  Cliff* 
Go.  n  Micb.  271 ;  Luhy.  Whtat  Min.  Oo.  71 
Htcb.  8M,  and  TaiifA  t.  .&HH)uIvvn,t44  Hich. 


Tbla  i«  one  of  those  eases  where  two  reason- 
able and  different  rlews  might  be  taken,  and 
two  men  erf  equal  candor  might  differ.  In  m; 
Judgment,  the  court  below  erred  in  taking  the 


Grftnt,  J.,  did  not  alt.    The  other  Justloss 
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Elias  R.  HUNKEWEUi     . 
J.  W.  DDXBURT  a(  at 


In  I 
qntred  b^  Stot.  1884,  «h»p.  880. 1 8.  to 

beflled  wtthtkeoommlnloimolaornoratlonito 
eoiible  a  torelcn  oorporathm  to  do  buslDMS  In 
HassaohuietU.  win  not  render  tlie  pcmoDS  slgn- 
Idk  It  Uable  for  Oeoelt  to  one  who,  nlrlDB  upon 
ttaem.  talces  the  oorporattoD's  notes  and  Ibeiebr 
•oSenlosi. 

M.) 


orerruling  a  demurrer  to  the  second  connt  In 
the  declarslion  in  an  action  lirought  to  recover 
damages  from  defendants  fordeceit  in  making 
false  representations  which  induced  plaintiff 
to  take  certain  worthless  nolea.  and  exceptions 
by  them  to  rulings  made  during  the  trial  of  tbe 
action,  which  resulted  tn  a  verdict  In  favor  of 
plaintiff.  Demurrer  and  txee))tion*  tvitaiaed. 
The  second-count  o(  tbe  declaration  alleged, 
in  substance,  that  defendants  were  offlcets  of  a 
Maine  corporation ;  that  Ibev  signed  and  swore 
to  a  false  statement  or  certiQcate  therein  repre- 
senting that  tbe  corpontlon's  capital  Stock  of 
$100,000  was  all  paid  In,  and  that  patents  of 
the  value  of  f  140,650  bad  been  transferred  to 
It,  and  cansed  tbe  certificate  to  be  Bled  with- 
tiis  commissioner  of  corporations;  that  plain- 


Kon.— nnstmotsand  fmote  eaum  of  OaniagB. 

It  Is  ail  elementarr  rule  sovemins  both  peraonal 
and  oomorale  liability  that  only  such  daaisse  can 
be  reoovered  as  Is  traoeable  directly  to  LheiwroaB- 
tul  aot.  "A  long  series  of  Judicial  dedslont  has  de- 
nned croilmale  Or  Immedlaie  and  direct  damages 
to  be  the  ordinary  and  natural  leaults  of  the  negll- 
gDDix,  BDOli  as  are  usual  and  as  thecelote  might 
have  been  ezpeetad."  Hearj  t.  Boathem  |Paa  B. 
Co.  BO  Cat.  ISai 

Tbe  general  rule  la  that  tbs  party  who  oommfts  a 
(respanoc  other  wrODctnCact  Is  Habls  only  for  tbe 
direct  injury  resoItlDK  trotn  snob  act,  althousb 
such  resulting  tnjorr  could  not  bare  been  contem- 
plated as  a  probable  result  of  the  aot  done.  'Well- 
ington V.  Downer  Kerosene  Oil  (k).  lU  Han.  6k 
Sattsbnry  v.  Heccbenroder,  lOS  Uaas.  IBS,  8  Am.  Bep. 
SU:  Patten  v.  Cblcago  *  N.  W.  R.  Co.  a£  VTle.  fill,  8S 
Wis.  418;  BowBS  v.  Pioneer  low  Line,  i  Sawy,  £1: 
Ward  V.  Vanderbllt,  St  How.  Pr.  lU;  Gten  r,  Luys- 
ter.  tOS.Y.taSi  lAoe  t.  Atlantic  Works,  111  Ifass. 
UK:  Hart  r.  Western  &  Corp.  IBHet.  M,  IM;  Keenan 
V.  Ckvmnangb,  U  Tt  MS:  Oollard  v.  Southeastern 
B.  Oo.  T  HuriA.  *  X. !«;  UtOe  t.  Boston  Mt.  B.  Oo. 
SO  He.  280;  Metallic  Oomp.  Ckst  Co.  v.  Fltobbnrg  E. 
Co.  lOS  Mass.  £77;  Ferley  v.  Baslem  R  Oo.  «  Uan. 
4U;  WllUama  v.  TanderbUt,  ZS  N.  T.  EIT:  Kellogg  r. 
Chicago  ft  N.  W.  B.  Co.  n  Wla,  iSa.  T  Am.  Sep.  0). 

Id  tbe  language  of  the  Bnpreme  CourtioHPenn- 
eylvanla,  to  visit  npon  the  defendant  all  the  con- 
sequences  of  his  wrongful  aot  "^onld  set  society 
on  edge,  and  nil  the  oourts  wltli  oseksB  and  tnjuid- 
oos  Utlgadon.  It  Is  Impossible  to  oompensats  for 
all  losses,  and  tbe  law  therefore  altssata  Jnst  dls- 
orimlnaUon,  wblob  will  impose  npon  tbe  party 
canslDg  tbmi  the  proportion  of  tbem  that  a  proper 
view  of  bli  acts  and  the  attending  otrcunutanees 
would  dictate."  Fleming  v.  Beck.  IB  Fa.  800,  SIS; 
I  Bedfw.  Dam.  ( II& 
1SL,R.A. 


Tbe  law  cannot  undertake  to  trace  baok  the  obaln 
of  causes  Indefinitely,  for  It  Is  obvious  that  thia 
would  lead  to  Inqnbiea  far  beyond  buman  power 
and  wisdom— In  foot,  Inflnite  In  their  scope.  It 
tiieTQtore  stops  at  the  Orst  link  In  Ois  ebain  of  oans- 

aUon.  andlooksonlytotheperson  wholstbeinroik 
matel  cause  of  the  injury.  Shearm.  ft  Bedf ,  Kesr. 
IS. 

Tbe  general  rule  Is,  that  the  damage  to  be  reoov- 
ered must  De  the  natural  and  proilmat«  oonse> 
qnence  of  the  aot  oomplalned  ik.   t  Greenl.  Bv. 

ttca. 

It  Is  not  enough  if  It  be  the  natural  oonseqnence; 
tt  muat  be  both  natural  and  proximate.  Elohard- 
SOn  T.  Dunn,  B  a  B.  N.  S.  «i. 

To  maintain  an  action  for  ipeolal  damages,  they 
must  be  the  legal  and  natural  oonsequenoes  arising 
from  tba  tort,  and  not  &om  the  wrongful  act  of  a 
third  party  remotely  Indnoed  thereby,  daln  v, 
Petrle,  S  Hill,  SB. 

Tbenegllgeutbnmlngof  abouse,  and  theapread- 
Ingof  the  lire  toanelghborlnghonae.  and  the  bom- 
log  thereof,  do  not  glvetbe  owner  of  the  last  bonss 
a  cause  of  aadon  against  the  owner  of  the  bouse  In 
wbloh  tbe  Are  orlglnatad.  Tbe  damases  are  toor 
remMe.  Ryan  v.  New  York  Cent.  B.  Oo.  8B  N.  T. 
Y.SIDl 

It  Is  not  easy  at  all  times  to  dstermlne  what  aie 
proximate  and  wtiat  arr  remote  t  damages.  Id 
Thomas  v.  Wlnohestei,  B  K.  Y.  SOS,  JudffB  Rugttles 
deOnes  tbe  damages  for  which  a  party  Is  liable  as 
those  wbloh  are  the  natural  or  neiKasary  oonae- 
quences  of  his  aols. 

Snbjeot  discussed  In  notes  to  Bmethntst  v.  Indo- 
pendent  Cong.  Cburcb  Propra.  (Haas.)  8  L.  R.  A. 
etCi  Briokson  v.  St.  Paul  ft  D.  B.  Co.  (Hlon.l  S  L.  R. 
A.  786;  Louisville,  K.  A.  ft  C  B.  Co.  v.  Lucas  find.) 
•  L.  B.  A.  m,'  Read  V.  Nichols  (K.  7.1  7  L.  B.  A.  180; 
Smith  V.  Kanawha  Ooun^  Ot.  (W.  Va.)  B  L.  B.  A. 


See  also  14  L.  R.  A.  743;    16  L.  R.  A.  106;  17  L.  R.  A. ; 
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tiff  mannhctared  sooda  for  Oie  corporation 
for  wbfcb  be  wu  asked  to  take  Its  note*;  that 
plaiatlff  caused  an  ezamlDation  of  the  records  in 
tbe  commissioner's  ofBoe  to  he  made  and  there- 
by learned  of  the  certiflcate  and]  Us  contents; 
tbat,  bellering  the  same  to  be  tnie,  he  accept- 
ed the  notes;  thattbeatatementi  were  false  and 
tbe  corporation  was  insoWent,  and  that  plain- 
tiff was  unable  to  collect  the  amount  at  the 

The  further  facts  appear  in  tbe  oniolon. 

Mr.  Chmrlaa  R.  Du-Unjr,  with  Mettrt. 
W.  F.  Slociun  and  W.  S.  ^ocom,  for  ap- 
pellants; 

A.  Statement  filed  under  the  Aei  of  1881  re- 
ferred to  cannot  be  made  tbe  subject  of  a  pri- 
TBte  action  for  damuesfotfalaerepreaentauon 
against  tbe  aignen  of  the  statement. 

A  person  nMklnga  represmtatioa  la  only  ac- 
countable for  its  truth  or  honesty  to  the  very 
person  or  persons  whom  he  seeks  to  influence; 
no  one  else  has  a  right  to  rely  on  the  represen- 
tation, and  to  allege  iti  falsity  as  k  wrong  " 


4M. 

Thiu,  a  misrepresentation  by  A  to  B,  as  to  A'l 
solvency,  girss  no  right  of  action  to  a  third 
person  to  whom  the  representation  Is  repealed 
without  A's  authority. 

Baalingg  -r.  Bean,  80  Ho.  614.  Bee  also  Me- 
Oraekm  t.  ffert,  17  Ohio  Id;  HarOiJig  t.  Oom- 
mtreial  Loan  Oo.  84  III.  asi;  Fnfji  t.  Oook.  16 

-Ohio  St.  er 

Such  statements  cannot  be  said  to  be  public 
lecords;  and  no  rights  are  given  by  the  statute 
to  the  public  to  examine  them,  or  to  the  infor- 
mation therein  contained.  It  la  a  matter  en- 
tirely between  the  corporation  and  tbe  conimls- 
■ioner  of  corporations.  This  Statute  is  entirely 
different  from  those  Ads  which  requite  officers 
of  corporations  to  make  detailed  reports  ss  to 
the  condition  of  the  corporation  anuually.  It 
is  st  least  doubtful  wb^ber  there  la  any  liabil- 
ity under  tbe  latter  clasa'of  statut  s,  apart  from 
the  express  provlalon  referred  to. 

Braekell  t.  Qritvwld,  rupra;  Fogg  t.  Few, 
10  Gray,  408;  Pub.  Sut.  chap.  lOS,  §S  09.  60. 
cl.  6. 

Tbe  statement  under  the  Statute  may  be  lik- 
ened to  testimony  elTen  by  a  witness  in  court. 
A  bystander  would  not  be  entitled  to  rely  on 
witness's  aiatement  In  a  subsequent  transactlou 
with  bim,  and  then  allege  Its  falsity  as  a  fraud 
upon  him. 

See  Jforrft  t.  Taleoft.  96  N.T.  100. 

A  ftirther  reason  why  a  statement  under  the 
Statute  should  not  be  recognized  bb  the  fouu- 
dation  of  an  action  asainst  tbe  officers  of  the 
corporation  individually  Is  that  it  Is  the  com- 
pany, and  not  tbe  officers,  that  Is  required  ' 
file  the 


The  case  at  bar  la  to  be  dlstlngulsed  from 
the  followlngi 

(1)  Where  ofBcersof  a  oorporatloa  publish 
a  prospectus  with  tbe  inteDtioD  of  attracting 
Bubecnbers.  The  purpose  Is  to  Induce  people 
to  Invest. 

Pitk  y.  ffunwy,  L.  B,  6  H.  L.  877;  BraeteU 
y.  OrtwwM.liaN.  Y.464,471. 
18  U  It.  A. 


9)  Statements  to  commercial  agencies,  which 
are  made  to  obtain  credit. 

Maeallar  v.  MeKijiley,  09  N.  Y.  858;  Lmt 
V.  Wetl,Zi'Kxa.W6;Bra4U]i-<r.FMe.96M»m. 

va. 

The  rule  by  which  a  person  Is  liable  for  rep- 
resentations made  by  blm  as  of  his  own  knowl- 
edge, without  other  evidence  of  frand.  Is  not 
properly  applicable  in  this  case. 

That  doctrine  is  subetantlaK;  tdenttcsl  w!tb 
tbe  equitable  doctrine  which  holds  tbe  mere 
falsity  o(  a  representation  sufficient  ground  for 
relief  without  re^rd  to  fraud. 

The  equitable  doctrine  is  limited  to  cases  be- 
tween contracting  parties,  (.  *.,  the  principals 
In  the  contract;  conseouently,  tbe  doctrine  in 
question  should  be  slmilarlv  limited. 

In  equity  a  contract  wul  be  rescinded,  or 
other  similar  relief  granted,  on  account  of  a 
representadon  which  Is  f<tlse  in  fact,  however 
innocently  made. 

Wriqht  t.  Bnoae.  SDeO.  &  S.  821;  SifrA'n* 
T.  Wiekham,  1  Qiff.  855.  8  DeG.  &  3.  304; 
JTrtT  Bntntwiek  A  0.  8.  Ob,  v.  Muggfri^,  1 
Drew.  &  S.  868;  DirtOon  of  Gmtral  R.  (h.  v. 
Siteh,  L.  B.  2  H.  L.  99;  &  Oeerend.  L.  B.  S 
Eq.  676;  J6mm  Steer  8.  Min.  Ob.  v.  Smith,  L. 
R.  4  H.  L.  S4;  Matfiiat  t.  Ted*.  46  L.  T.  N.  8. 
497;  Neu^figging  v.  Adam,  L.  R.  34  Ch.  Div. 
583;  Te/rraiia  v.  Bolioit.  L,  B.  8  Ch.  App.  118; 
BedgroM  v.  ffufxi.  L,  B.  SOCh.  Div,  1,  13,  IS; 
Bmith  T.  RiiAardt.  88  U.  B,  13  Pet  M.  10  U 
ed.  43;  MtFerran  v.  Taj/lor,  7  U.  B.  8  Cranch. 
270.  a  L.  ed,  436;  Daniet  v.  MitcMi,  1  81017, 
173;  Hough  V.  meh^trOmm,  8  Story,  869;  Dog- 
gett  V.  Emenon,  Id.  700;  Matsn  v.  Oroibs,  S 
Wsre,  306;  Warnor  t.  Danidi,  1  Woodb.  &  M. 
00;  Smith  T.  Babeodc.  2  Woodb.  &  H.  348; 
8mm  y.  Mitehetl.  6  Oa.  4B8^J^n«i  v.  MiUer, 
87  Ind,  1;  Wilmx  v,  Itnca  WeOesan  Unit.  Si 
Iowa.  867;  Harding  v.  Randall,  IS  He.  SSS; 
Tagmon  v.  Miiehell,  1  Md.  Ch.  496;  ^rr  v, 
Benedid,  99  Mass.  463;  Conwrt  r.  Mumridi, 
14  Mich.  100;  Rimtr  v.  Sugan,  89  Hlsa.  477; 
Olotieoek  v.  Minor,  11  Mo.  666;  Btmii«tt  v. 
DaU.  a  Cow.  138;  Btlknap  v.  Sealty,  14  N.  T. 
148;  Miner  v,  Medburg,  6  Wis.  296. 

In  England  this  doctrine  Is  supposed  to  be 
limited  to  resdasion  cases.  But  the  disrinction 
in  the  application  of  the  doctrine,  between 
claims  for  rescission  and  for  damages  Is  not 
well  maintained  In  England,  and  la  SLIU  lessso 
in  this  country. 

See  Sewbiggifig  v.  Adam,  tupra. 

See  also  tbe  doctrine  as  to  compensation  for 
misdescription  or  misrepresentation  in  sales  of 
landrStory,  Eq.  Jur.  %  778),  and  the  applica- 
tion thereof  in — 

Hilly.  BuekU]/,  17  Yes.  Jr.  401:  Sa  Turntr 
V.  Bk^ton.  L.  B.  18  Cb.  Div.  180;  Emt  v.  Oar- 
i»Hif,17Md.991;  Marburyt.  atonettmet,  IMd. 
147:  Mmdenhaa  v.  mekd,  47  Hd.  4S3:  Ea^y. 
Matl\em,  1  A.  E.  Harsh.  192:  f^mp  1.  Sof 
JUxl,  88  Vo.  880;  JBitrrefl  v.  KB,  19  Ark.  103. 
115. 

Thedecree  may  be  In  the  alternative  for  re- 
sclBBion  or  damaeea,  or  for  damagea  alone. 

MeFirran  t.  Taylor  and  Warner  v.  Danirl*, 
tKpra ;  MeOormiek  v.  Molin,  6  Blockf.  609, 
DuFUm  T.  Power*,  14  Abb.  Pr.  N.  S.  891;  An- 
derton  v.  Snyder,  21  W.  Ta.  688;  LoehridM  v. 
Fotta;  6  ill.  S6». 

In  suits  to  foreclose  purchaaa-money  moit- 
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gaga,  dsDikges  for  Inoocent  mlsrepreHalik- 
tioos  made  by  the  vendor  In  the  aole  maj  be 
recoreied  bj  the  vendee. 

Fnmel  r.  Maier,  lupra;  Eitdi  t.  Mfen,  H 
Hlw.  174;  .^Kaey  r.  Ceaint,  86  Iowa,  58S. 

Id  fact,  the  equitable  doctrine  has  been 
adopted  ootrigbt  at  law,  as  applicable  to  ac- 
tions for  damagea  between  contnctiDg  partiea 
in  Mvera)  Stat^ 

Bee  Bird  y.  KUiner,  41  WTi.  IM;  OXzAaiMm 
▼.  Simm,  17  Wis.  103;  DavU  t.  JFun/m,  78 
Wla.  489;  Vrmta  t.  MiUtr,  titpra;  Bavghman 
▼.  Govia,  4S  Mich.  481;  Solwrnb  v.  JToNt  09 
Hich.  896  (bnt  see  Comttoek  y.  Smith.  30  Hicb. 
888;  W/atlm  v.  ITrfaAf,  84  Mich.  92;  BeOe  t. 
.ffnoop,  28  HIcb.  63;  Stone  v.  Ooeeil,  29  Hfch. 
309;  etarkfoealhtr  t.  S«>)^<im>n,  82  Hicb.  805; 
Jfmelin  v,  Snow,  40  Hich.  1199);  JtfuJMy  v.  Am, 
89  Ohio  Bt.  491  (but  aee  T&y&T  v.  I>iU,  30 
Ohio  St.  428;  Parmlet  t.  <lA>fa>ft,  28  Ohio  Bt 
10;  .Xtna  ln§.  Co.  t.  £Md,  88  OUo  Bt  S88); 
jSMm  v.  &»»,  58  Ala.  202;  Xta/vi*  r.  Alt,  60 
Ala.  306.  210;  Tabor  y.  Ptfaw.  7*  Ala.  90; 
Brovn  v.  Freeman,  76  Ala.  406,  409;  JcmUm  t. 
Pickett,  7S  Ala.  831,  838  (but  aee  Banutt  y. 
fitbintan,  2  Ala.  181,  187;  JfunnM  v.  Pritdutt, 
16A]a.78<I;JtinMdy.  ITrvAt,  29  Ala.  846,809; 
Blaekman  y.  Johnton,  80  Ala.  3C3j ;  Lynch  y, 
MenantOt  Tni*t  Co.  18  Fed.  Bep.  486;  Good- 
uin  y.  AiAi'ntim,  SO  Ark.  G8S;  Aiytbr  v.  Knif- 
fay,  1  N.  J.  L.  48;  ffcjw  t.  Cardadl,  4  Bneed, 
101;  ffafar*«ry  y.  BumU,  8  Bait.  168;  Crump 
▼.  [Tnffsl  .%i(M  Jfin.  Co.  7  Oiatt.  863;  i^- 
node  y.  JW/'OTtf,  17  Pa.  466;  Bower  y.  flmn.  60 
Fa.  8S9;  Babeoek  y.  Oiff,  61  Pa.  427. 

Tbe  equitable  doctrine  does  not  extend  to  s 
COM  where  the  plaintiff  did  not  contract  with 
tbe  defendant  on  the  faith  of  the  repreeenta- 
tioD. 

Smith  V.  Mariner,  6  Wis.  661,  S77,  678. 

The  MauBcbusetti  apedat  doctrine  Tangei 
wltb  tbe  doclrine  of  the  States  laat  referred  to. 
It  is  merely  tba  equitable  doctrine  slightly  dto- 

BataTd  T.  Irvin,  18  Pick.  96;  Page  y.  Bent, 
S  Met.  871;  Stone  y.  Denny,  4  Met.  161;  MiUi- 
ken  y.  Thomdike,  108  Masi.  883 ;  Litchfield  y. 
H-uteMneon.  117  Hbm.  196;  Batage  y.  Stetene, 
126  Maw.  207:  Chatham  Fumaee  Co.  y.  Mof- 
fatt,  147  Masf.  408 ;  LobdeU  y.  Baktr.  1  Met. 
198,  201,  per  Wilde,  J.:  Bandatl  v.  Saalton, 
12  Allen,  412,  415.  per  Coll,  J.;  Poltt  y.  Chap- 
in,  138  Mass.  276,  280,  per  Field,  J.  See  note* 
to  Pa^eg  y.  Freeman,  2  Smith,  Lead.  Cas.  9th 
Am.  ed.  1330;  Benjamin,  Bales,  Bennetfa  ed. 
S  464  «  •»./  JoUfe  v.  BaJxr,  L.  R.  11  Q.  B. 
Diy.  2-10;  Behn  v.  Burnett.  8  Beat  &  6.  761; 
Kennedy  v.  Panama,  If.  Z.  ttA.  B.  Mail  Co. 
L.  a  2  Q.  B.  680. 

See  also  tbe  toUowlQi;  MasMchnsetta  eaiea 
requiring  knowledge  of  falsity  to  be  shown; 

Tryon  t.  WAitmarth,  1  Met  1;  ftoraon  v. 
Bom,  1  Allen.  207;  Sing  y.  Eagle  Mill*.  10 
Allen.  648:  Uartferd  L.  8.  Int.  Ch.  v.  Mat- 
theu)i,l03  Mass.  221;  Cooper  v.  loreHno.  106 
Uan.  77,  per  Amca,  J.-  Tucker  y.  mute,  126 
Uasa.  844.  Compere  Bennett  y.  JudtM.  21 
N.  T.  288,  and  Marp  y.  JVew  Tork.  40  Barb. 
267,  with  subsequent  New  York  ctwea,  as  fol- 

VMd  y.  Cote.  S6  Barb.  B48;  Barrett  t.  ITcri- 
em.  66  Barb.  205;  Oa^  y.  Ward,  8  Keyes,  887; 
86  Barb.  877;  Marih  v.  Fitlker,  40  N.  T.  662, 

IS  L.  a  A. 


Chfiter  y.  Gnnitiiel.  Id.  676,  nnU,  6  Robt  1;  (%■ 
erlandn-  y.  §«:««,  45  N.  T.  176;  jtfqwr  t.  Ami- 
don.  Id.  1S9;  At^'n*  v.  Elma,  Id.  768;  IFaJw- 
man  y.  Oaii^,  61  N.  T,  27. 

Tbe  Hasiacbusetts  rule  la  stated  In  Jfi'R^jt'en 
y.  Thorndike.  108  Mass.  882,  in  a  form  which 
limits  It  to  cases  between  contracting  parties. 

Id  actions  of  this  character,  i.  e.,  actions  for 
deceit  against  officers,  promoters,  etc.,  of  cor- 
porations, moral  fraud,  actual  as  distincuiahed 
froD)  conatrucclye  fraud,  la  Id  other  Juriadio- 
tlons  required  to  be  shown  to  maintain  the  a& 
tlon. 


Cockburn,  Ch.  J.j  Shrmneburji  y.  Bhvnt,  % 
Man.  Ss  O.  479:  Parker  y.  McQuetten,  S2  IT. 
C.  Q.  B.  378;  Berrv  y.  Peek.  61 1*  T.  N.  a 
9S6;  Cbuifay  v.  Smgth.  46  N.  J.  L.  880.  Be* 
Wateman  y.  DalUy.  51  N.  Y.  27;  Beach  t. 
Bemit,  107  Mase.  498;  Bannister  v.  Alderman, 
111  Mass.  261:  Oole  y.  Cht^.  188  Hasa.  487; 
Bowker  y.  Detvy,  S  New  Eng.  Bep.  229,  141 


.      njot\ 

tbe  corporation,  Imposed  by  the  statute  relal> 
ing  to  domestic  corporations  npon  officers  for 

making  &  false  certlQcate,  la  not  limited  to 
debts  fa  fayor  of  persons  who  baye  been  actu- 
ally misled  by  the  cerdflcate.  or  the  debts  cre- 
ated after  the  certtflcate  was  filed. 

PfetttT  V.  Standard  Tarn  Co.  148  Mass.  236. 
See  also  Bradley  y.  Poole,  08  Mass.  IS9;  Fogg  y. 
iVic.lOQray,  409.  416. 

The  representations  need  not  be  made  direct* 
ly  to  tbe  plaintiff,  or  with  tbe  specific  intent  to 
induce  the  particalar  transaction. 

Seolt  T.  Vizon,  26  L.  J.  Exch.  62,  note;  Peek 
y.  Sum™,  L.  R.  6  H.  L,  377:  Saift  y.  Winter' 
iotham.  L.  R.  8Q.B.  244;  Bei^ordv.  BagOiaw, 

4  Hurlst  A:  N.  GSS;  Clarke  y.  Biekton.  6  C.  B. 
N.  3.  463;  a  Addison,  Torts,  Wood's  6th   ed. 

5  786;  LobdeU  y.  Baker.  8  Met  469:  1^-yon  t 
Whiimarth.  1  Mel.  1;  Kidney  v.  Stoddard,  7 
Met.  263;  PilhiB  y.  WiUter.  8  Bam.  &  Ad.  114. 

In  an  action  of  tort  for  fraudulent  represen- 


knowledge,  material  facts  sotceptible  of 
krnnledge,  which  were  untrue. 

Chatham  Fumaee  Co.  y.  M^at,  147  Moss. 
403,  and  cases  cited;  Peek  y.  Derry,  L.  R.  8T 
Ch.  Diy.  Ml ;  Article  by  Sir  PrederTck  Pollock 
on  Derm  ▼-  A«i.  H.  L.  5  L.  Q.  Bey.  410. 

BKrker,  J.,  dellyered  tbe  opinion  of  th* 
court: 

The  action  Is  tort  for  deceit  In  indodng  the 
plaintiff  to  take  notes  of  a  corporation  by  lals* 
and  fraudulent  representations  alleged  to  hav« 
been  made  to  him  by  the  defendants,  that  tb« 
capital  stock  of  the  corporation  amouDtlne  to 
tl50,000bad  beeopald  iD.aad  that  patents  for 
electrical  advertising  dericee  of  tbe  valoe  of 
$146,650  had  been  transferred  to  it. 

From  the  exceptions  it  appeare  that  tbe  cor- 
poration was  orifanlzed  In  January,  1886,  un- 
der tbe  laws  of  Maine,  and  engaged  in  businesa 
In  Haasocbusetts.  That  it  filed  with  the  com. 
missioner  of  corporations  a  certificate  dated 
August  11,  1886,  required  by  tbe  Statute  of 
1884.  chap.  880.  g  8,  signed  by  the  defendanlsu 
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witb  B  JoTBt  aUttDg  that  on  that  date  tbej  had 
aeTerallf  made  o&tli  that  the  certificate  was 
trae  to  the  best  of  theii  kiiowledf;e  and  beliet 
That  before  the  plaintiff  took  Uie  notes  the 
contents  of  thiB  certificate  had  been  commuDi- 
cated  to  him  by  an  attonief  whom  he  had  em- 
ployed to  examine  the  recorda,  aod  tbat  he  ra 
lied  upon  its  statements  In  -"-'■""  **■-  -~»— 
There  waa  no  other  evideai 
the  alleged  repiescDtations. 

The  main  question  is  whether  the  plaintiff 
can  malDlain  ao  action  of  deceit  for  alleged 
niI«tatemeDl8  contained  in  the  ceitificale.  In 
the  oplnioD  of  a  majoritj  of  the  court  this 

aueatloa  should  have  been  decided  adversely  to 
le  plaintiff.  The  ezeculloa  by  thedefendants 
of  the  certificate  to  enable  the  corporation  to  file 
It  under  Stat.  1884,  chap.  880.  g  8,  waa  Um  re- 
mote from  aoT  dedgn  to  influence  the  action 
of  tbe  plaindfl  to  make  it  the  foundation  of  an 
action  of  deceit. 

To  sastaln  audi  ao  Action  mlBrepreBentations 
muat  either  have  been  made  to  the  plaintiff  in- 
dtvidually,  or  ai  one  of  the  pablic,  or  as  one 
of  a  class  to  whom  Ibey  are  in  fact  addressed, 
or  have  been  Intended  to  inflnence  his  conduct 
hi  the  pfuticnlHT  of  which  he  complains. 

This  certificate  was  not  commanlcat«d  by 
the  defendants  or  the  corporation  to  the  public 
or  the  plaintiff.  It  was  sled  with  a  state  ofH- 
dal  for  tbe  definite  purpose  of  complying  with 
a  requtremeot  impoeea  as  a  condiUon  prece- 
dent to  the  right  of  the  corporation  to  act  In 
Haaaachusetls.  Its  design  wan  not  to  procure 
credit  among  merchants,  but  to  aecure  the 
right  to  transact  business  in  the  State. 

The  terms  of  the  Statute  carry  no  Implica- 
tion of  such  a  liability.  Statutes  requiring 
similar  alatements  from  domestic  corporations 
have  been  In  force  here  since  1829,  and  when- 
ever  it  was  intended  lo  impose  a  liability  for 
false  statements  contained  in  them  there  has 
been  an  express  provision  to  that  effect;  and  a 
requisite  of  the  liability  has  uniformly  been 
that  the  person  U>  be  held  signed  knowing  tbe 
statement  to  be  false.  Btat.  1830,  §  90;  Bev. 
Stat.  chap.  88,  S  28;  Gen.  But.  chap.  60,  g  30; 
8Ut.  1870,  chap.  224,  g  38,  cL  6;  Pub.  Stat. 
chap.  lOS,  S  60.  cl.  5. 

To  hold  that  the  Statute  of  1681,  chap.  880, 
g  8,  imposes  upon  those  officers  of  a  foreign 
corporation  who  sign  the  certificate  which  la  a 
condition  of  its  admission  tbe  added  liability 
of  an  action  of  deceit,  Is  to  read  into  the  Stat- 
ute what  it  does  not  contain. 

If  such  an  action  lies  it  might  have  been 
brought  in  many  instances  upon  representB' 
tions  made  in  ret^irns  required  of  domestic  cor- 
porations, and  yet  there  is  no  instance  of  such 
an  action  in  our  reports.  In  Fogg  t.  Pete,  10 
Gray,  400,  it  Is  held  that  the  mlsrepresenta- 
tlons  must  have  been  Intended  and  allowed  by 
those  toakinK  them  to  operate  on  the  mind  of 
tbe  parly  induced  and  nave  been  luffemd  to 
Influence  him. 

In  BraOkv  t.  FMi,  B8  Uam.  1B9,  tbe  repre- 
UL.R.A. 


sentations  proved  and  relied  on  were  made  per- 
sonally by  the  defendant  to  the  fdaintifl  lo  lbs 
course  of  the  negotiation  for  tbe  shares  tbe 
price  of  wbkh  llie  plalntiO  aouriit  to  recover. 

Alfar  V.  Standard  Tom  Oo.,  148  Haas.  236, 
WAS  an  action  under  Pub.  Stat  chap.  106,  g  60, 
to  enforce  a  liability  explicitly  declared  by  the 
Statute. 

Nor  is  there  any  English  case  which  ^oes  to 


shareholders  or  the  public  for  the  parpoae  o 
inducing  them  to  take  shares;  (B)  those  persons 
who,  to  obtain  the  listing  of  sto<^  or  securi- 
ties upon  the  stock  exchange  in  order  that  tbey 
may  be  more  readily  sold  to  the  public,  have 
made  repreaentations  to  tbe  officials  of  the  ex- 
change, which  in  due  coarse  have  been  com- 
munlcated  to  buyers.  Bagihaie  v.  Stjprumr,  4 
0.  B.  N.  8.  878:  Walton  v.  Ghariemmt.  8  Q. 
B.  856;  Be^ord  i.  Bag*haw.  i  Hurlat.  A  K. 
S87;  OlorJu  v.  Diekton.  6  G.  B.  N.  8-  4S3:  Jar- 
rttt  V.  Kmtudv.  6  C.  B.  818;  CampbeU  v.  JHem- 
ing,  1  Ad.  A  El.  40;  Ptek  v.  D«rry,  L.  R  87 
Ch.  Dlv.  541,  and  14  App.  Caa.  SB7;  Antpa  v. 
CIiir<wf  [18B1]  L.  R  a  Ch.  Div.  448. 

In  these  cases  the  representations  were  clearly 
addressed  to  tbe  plaiuliffa,  among  others,  of 


in  the  specific  matter  Id  which  they  claimed  to 
have  been  injured.  So,  b>o,  in  the  American 
cases  relied  on  to  support  tbe  action.  Morgan 
V.  awiid;,  62  N.  T.  818;  TerwiUiger  ».  Great 
Wutern  U.  TAeg.  Oo.  SB  lU.  24S;  Faddoek  v. 
FUteher,  42  Tt.  889.  The  numerous  cases 
cited  in  the  noteVo  Pattey  v.  Frtanan,  2  Smith, 
Lead.  Caa.  8th  Am.  ed.  1820,  are  of  the  same 
character. 

In  tbe  case  at  bar  the  certfficate  was  made 
and  filed  for  the  definite  parpose,  not  of  In- 
fluencing the  public,  but  of  obteJnbgfromthe 
Slate  a  specific  right,  which  did  not  affect  the 
validity  of  its  contracts,  but  merely  relieved 
its  agents  in  MasBachuBetts  of  a  penalty.  It 
was  not  addressed  to  or  Intended  for  Uie  pub- 
lic, aod  was  known  to  the  plaintiff  only  from 
the  search  of  his  Httomey,  It  could  not  have 
been  Intended  or  deigned  by  tbe  defendants 
that  tbe  plaintiff  should  ascertain  its  contents 
and  be  induced  by  them  to  take  the  notes.  It 
is  not  such  a  representation  made  by  one  to 
another  with  Intent  to  deceive  as  will  sustain 
the  action.  Its  statements  are  In  no  fair  sense 
addressed  to  the  person  who  searches  for.  dis- 

vers,  and  acts  npon  them,  and  cannot  furly 
._  inferred  or  found  to  have  been  made  with 
the  intent  to  deceive  him. 

This  view  of  the  law  disposes  of  the  case 
and  makes  it  unnecessary  to  consider  the  other 
questions  raised  at  the  trial. 

Demurrmr  to  tht  tteond  coumt  ttwtasiud.  B^ 
eeptioM  mutaintd. 
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UcCiaKiLL  T.  CoBnxcnouT  Batoos  Bane. 
COHHECnODT  SUPREMB  CODBT   OF  ERRORS. 


JamM  L.  UaCASEILL,  Appt., 
OONNBCTICUT  BATINQS  BAHS. 


1,  Aam,Tbig»  twak  p«M-book  Is  not  » 
nef^otlmble  Instrament.  etther  bf  itseU  or 
In  oonoecUon  witb  as  order  alffoed  b;  Uie  depos- 
itor dMctliw  pvmeot  to  •  tUrd  paraon  or  bear- 
er, norcan  tt  be  made  io  br°oDtieot  Tbea»- 
oouDt  mar  be  tranafened  battbe  aMionee  tekea 
ItaobJeotKitbe  aguttlea  and  defenMi  b«*ireea 
tlie  OElstnal  partlea,  Intlte  abeenoeot  faots  oreat- 
InvsneatopiMl. 

S.  nt*  •ntoT'  br  R  sftTlnac  iHUik  of  » 
er«dltln»  paw-book  nrfUDOtMtop  It 
bom  deoTlnv  tbat  a  depoelc  wa»  made  a«  BSBlnaC 
an  aaelanM  of  Um  aooonnt  wbcse  tbe  entrr  ma 
proourad  bjfiaud  and  the  bank  made  It  irlthout 
knowledge  of  the  material  tacts  or  any  Intention 
tbat  the  leprcaeDlatlon  ibould  be  acted  on,  ee- 
peclBllr  wli«ira  tbe  aailgnee  It  not  a  bona  Sde 
hoUec. 

3.  A  flndiny  by  the  trial  eonrt  npon  a 
diatlttet  larao  of  fket  whether  or  not  tbe 
anlsneeot  asaTlDsi  bank  paw-book li  a  bona 
fide  holder  li  oonclTulTs. 


A  tbe  Snperii 

InfavorofdefeDdaDtln  an  acdOD   broui^ht  to 

lecoTHT  tbe  BtnouaC  credited  on  a  tavioKsbank 

pass-book  which  had  been  asalgDedtoplaiiitifl. 

JMrmed. 

The  fftcta  auffldeDtlr  appear  in  the  opinion. 

Meurt.  Oe€>r«  D.  Watrtma  and  Ed' 
ward  G.  BnokLuid,  for  appellant: 

The  raling  that  the  plaintiS  waa  not  the 
bonafldebolaerof  book  and  order  fa  a  concla- 
rioD  of  law  and  fi  reviewable  br  thla  court 

Wha«  V.  Broum,  14  How.  Fr.  986;  Bamit- 
ton  T.  Vottgnt.  84  N.  J.  L.isa. 

Tbe  oneetion  of  bonafda  and  conversely  of 


mnittJIOM  presupposes  a  duty  which  has  lieen 
done  or  left  andone.  What  duty  rested  upon 
the  plainliS  In  oonnection  with  tne  transfer  of 


the  pass-book  to  bia  posseaaion  is  therefora  a 
question  of  law. 

Solan  y.  Jftw  York,  N.  B.  A  H.  R.  R.  Co. 
1  New  EnfF.  Rep.  82S,  5S  Conn.  471. 

The  findlDg  that  the  plaintiff  had  "reason 
to  beliere"  that  Harrison's  possession  of  tbe 
book  is  tainted  wfUi  fraud  or  illegality,  aU  tlte 
facts  taBTin;  been  ascertained,  is  also  a  oon< 
cltision  of  law  and  likewise  reviewable. 

Bum*  V.  Brim,  40  N.  T.  466;  AtUdcy  T. 
KtMUM,  «  N.  T.  887. 


Mora.— PossMSton^  bonk  pow-booh  n< 


of  nS^ 


A^reementa  between  a  Mvlnga  bank  and  tte  de- 
IKHttore  that  Qie  moneya  Intnuted  to  Qtt  >»»"fc 
-afaaU  be  paid  to  anyone  preeentloK  the  pan-book 
wlllDDt  relieve  the  bank  from  the  le«al  ooooe- 
■quenoesof  Ita  fafline  to  ezerelee  imionBble  preoan- 
don  In  parlns  the  deposit  t«  a  partr  having  poawft- 
-elonof  thepav-book.  Kimball  t.  Norton.  NN.B. 
i,  4T  Am.  Kep.  171. 

And  the  bank,  to  maklngr  payment  to  one  having 
noother  evldenoeotrlchttonoelre  lt,mnitsbow 
eome  valid  oontraot  by  virtue  of  which  It  was  nn- 
-deiWood  luoh  a  payment  was  antnoriEod.  ftnlth  v. 
Brooklyn  Bar.  Bank,  1  Oaot.  Bep.  BOL 101  N.  T.  «. 

A  rale  of  aaavtnga  bank,  that  payments  made  to 
«ny  pemon  prodacUw  tbe  paia-book  sbaU  be  valid 
doea  not  reUere  tt  from  liability  for  negUfrent  par- 
meat  made  thereon  alter  It  k  informed  of  tlie 
-diatb  of  the  depodtor;  where  another  rnle  provides 
that  upon  nich  death  the  depoalt  ahall  be  paid  to 
>the  deposltor'i  lesal  representative.  Farmer  v, 
Manhattan  Sav.  Inat.  S>  N.  T.  6.  R.  GO: 

Where  the  olBolala  of  a  savings  bank,  acting:  In 
SOOd  faith,  dnly  pay  to  a  poitr  preaentlns  Its  pass- 
book under  drcumstanoes  tn  no  wtie  caloulated  to 

1    where.    In    tnaWng 


able  cere  and  dlll^noB.  Utetr  aotdon  will  be  pro- 
jected and  the  payment  held  good.  Appleby  t. 
Brie  Oonn^  Sav.  Bank,  SB  N.  T.  !£;  Harden  v. 
Brooklyn  Sav.  Bank,  IS  Abb.  N.  a.  SST;  Allen  v. 
-WlUlimsbunch  Sav.  Bank, «  N.  T.  n7. 

Irrtopectlve  of  any  by-la wi  a  bank  would  be  pro- 
tected by  a  payment  made  to  irood  faltb  to  th« 
bolder  of  the  pam-book.  SulUviui  v.  Lewlston  Bav, 
Inat. »  He.  EOT:  Ear«e  r.  People's  Sav.  Bank,  t! 
Conn.  184i  Heath  t,  FortsmoDUi  Sav.  Bank,  M  M. 
E.  TS;  Camp's  App.  3B  Conn.  0, 4  Am.  Bep.  8B;  TU- 
Unghast  V.  Wheaton,  8  R.  L  SSt,  S  Am,  Bep.  SL 

The  dootrine  of  the  {xinolpaJ  ease  has  been  pre- 
vlously  Vindicated  iij  a  decision  In  the  New  Tork 
Court  of  Appeals,  whkh  distinctly  holds  tbat  the 
Ciass-book  of  a  savings  bank  is 
38  L.  R.  A. 


ud  that  Its  possession  eansUtn  tea  In  Itsalf  no 
evidence  of  a  right  to  draw  money  thereon,  tt 
merely  importa  a  IlablUty  of  the  baiA  to  tbedepos- 
""  tor  the  moneys  deposited  and  an  agreement  to 
V  them  atauch  Ume  and  In  such  manner  as 
the  depoattor  shall  direct  Allen  t.  wmtamstnut 
Bav.  Bank,  mpra. 

That  as  between  the  depositor  and  the  bank.  It 
may  be  shown  that  an  eoby  In  a  pass  book  la  an  er- 
ror, and  (liat  thedeposHor  la  not  entitled  to  reoelve . 
thesum  stated,  or  that  it  has  been  paid,  or  that  It 
bsa  been  takMi from  the  baakbyIeKal|»ooeas,caD 
hardly  be  controverted.  Salem  Bank  v.  Gloucester 
Bank.  IT  Mass.  US;  Choobeco  Nat.  Bank  v.  Bas- 
kell,  SI  N.  H.  ll«i  HerchanlB  Bank  V.  Marine  Bank, 
8  GUI,  IM;  Story,  Ag.  I IIS. 

Where  one  reoelvesorediton  hie  pass-book  for  a 
eheok  found  afterwards  not  to  be  good,  the  entry 
mar  be  oanceled.    Nattonal  Oold  Bask  ft  T.  Oo. 
T.  HoDonald,  UOaL  ti. 
Depoalt  nwv  be  (mn^nred  by  awl^nnunt  and  (Jm 


A  bmnsfer  of  a  deposit  may  be  shown  by  a 
livery  of  the  bank-book  to  the  giac'  ~  ~ 
Died  by  an  assignment  thereof.  As  Ineie  oao  oe  DO 
mannaldellvcrrottbeoredttwhlah  the  deposltot 
baa  wtth  the  bank.  Uie  deltv«ry:of  tbe  book,  whloh 
repieaentatha  deposit  and  la  tbe:only  evldenae  of 
theoontiaottogeHier  with  the  assignmNit,  operates 
as  a  tnmater  of  (he  nrlnHng  fund,  and  Is  aU  the 
dellveryof wfalchtbetn1>]eotlBcapBbl&  Pieroev. 
Boston  Elve  Oenta'Sav.  Bank,  UB  Mam.  tSS. 
Sntry  tajvus-teoKnuivlMi^reoimlediuanai&ntnlon, 
Ordinarily,  whenever  a  dapoalt  Is  made  the 
amonnt  and  date  thereof  are  entered  t>ythe  oash- 
ler  or  teller  In  the  pass-book  of  the  depositor,  and 
auch  entries  when  made  by  tbe  proper  offlcer  bind 
tbe  bankas  admlsskxa.  Insomecaaea  It  haa  been 
held  that  they  beoome  oondnaivs  upon  tbe  bank 
Uke  an  sooount  stated,  when  tbe  bank-book  to  bal- 
anced. MoiBB,  Banka  4  Bankhur,  Bd  ed.  I  an.  Bee 
note  to  aUFord  v.  Bntland  Bav.  Bank  [VU 11  L.B, 
A.  IM.  F.  a.  B. 
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If  not,  tbej  are  coacludoDS  of  facti  from 
facts  specially  found,  and  thus  are  reviewable. 

Tgler  V.  Waddingham.  8  L.  R,  A.  667.  68 
Conn.  886;  Benmtt  v.  Nev  Tor/i,  JT.  B.  d  S. 
R.  R  Co.  57  Conn,  425;  Dgton  v.  JTew  York 
a  N.  E.  B.  Go.  Id.  28;  Atwooi  v.  Partret,  0 
New  Eng.  Rep.  460,  66  Conn,  82;  Hayign.  v. 
Ailyn,  B  New  Eng.  Rep.  87,  65  Codd  289; 
Mead  v.  JVoyw.  U  Ooan.  489. 

Qood  faitb  latber  than  diligence  ti  the  Rtsnd- 
ard  by  wbicli  a  bolder'g  rigbt  is  determined, 
and  diligence  oi  waot  of  tt  ia  immateria],  ex- 
cept so  &  aa  H  legititnalel;  tenda  to  establish 
or  rebut  the  claim  of  a  booa  flde  poBBenion  of 
the  paper. 

ioda  V.  PVonKtn,  87  Conn.  M;  HanuUon  v. 
Yovght.  34  N.  J.  L.  163. 

A  ceniflcale  ot  deposit  is  nego  liable. 

EUgorey.  Bulidey,  14  Conn.  888;  Miller  r. 
Aviten,  6i  U.  S.  18  How.  238,  14  L.  ed.  133; 
FelTi  Feint  Bm.  Intt.  y.  Weedoa,  18  Hd.  830, 
81  Am.  Dec  eOO. 

Why,  then,  Is  not  a  paai-boobt 

The  elements  here  present  are  sufficient  to 
constitute  an  estoppel  tnpait,  to  wit ; 

1.  A  false  representatimi. 

2.  Ignorance  of  the  truth,  the  result  of  in- 
excusable negligence. 

8.  The  plalDtiS  relying  on  the  repreeentk- 
UoD  and  being  ignorant  ol  the  facts. 

4.  The  representatloD  baviog  been  made 
vlth  the  Intention  that  itshouldne  acted  upon. 

5,  Plaintiff  having  been  induced  to  act  upon 
the  representation  to  his  prejudice. 

7  Am.  &  Eng.  Encyclop.  Law.  12;  Proton  t. 
Mann.  25  Conn.  128;  MeNHl  v.  mU,  Woolw. 
96;  Bant  ofBatatia  v.  New  York.  L.  B.  A  W. 
R.  Go.1  Cent.  Rep.  823,  106  N.  T.  199;  Ar- 
mouT  V.  Michigan  Cent.  R.  Co.  00  H.  T.  133; 
Roe  T.  Jerome,  18  Conn.  188. 

Even  if  the  plaintiff  had  means  of  knowing 
the  falsity  of  the  matter,  he  was  Juatifled  in 
acting  upon  the  clear,  positlre  representations 
ooDlained  in  tbe  pass-boob. 

Wafon  r,  Atviood,  26  Conn.  820. 

Of  two  innocent  parties,  he  whose  acts  have 
cau!^  the  loss  must  bear  it 

Armovr  t.  MicAigan  Cent.  B.  Oo.  twpra; 
Slair  V.  Wait,  69  NT  T.  116;  Moon  v.  Metr^ 
politan  Sal.  Bank.  65  N.  Y.  47. 

This  doctrine  of  estoppel  applies  independ- 
ently of  the  auestion  of  negotiability.  It  has 
grown  up  and  has  become  firmly  flied  b  our 
law  In  the  cases  of  transfers  of  stock,  ware- 
house receipts,  bills  of  lading,  elevator  receipts 
and  non-negotiable  notes.  In  every  tnosao- 
tion  where  parties  contemplate,  or  where  usage 
summses  them  to  have  contemplated,  the  poe- 
■(biilty  of  iraDster,  Ihli  doctrine  applies. 

Pom.  Rem.  A  Rem.  Rl^ts,  ^  100  et  teg.; 
Bridgeport  Bank  t.  Jftw  TorJc  A  N.  E.S. 
Co.  M  Conn.  S?S;  Me:NeU  v.  HiU.  Bank  of 
Batatia  v.  New  York,  L.  E.  A  W.  R  Go.  and 
Armtmr  v.  Michigan  Cent,  R.  Co,  ttipra;  Nete 
York,  N.  B.  A H.  S.  R.  Oo.y.  Sehugler,  84 N. 
T.  62;  BabaodCY.  PeopUt  8av.  Bank,  118  Ind. 
813;  ffwfon  V.  ffart,  89  Conn. 20;  MeNeUv. 
Tenth  Nat.  Bank,  4S  N.  Y.  829;  Jo»l]/n  t.  St. 
Paul  Dietaiing  Co.  44  Minn.  188. 

Mr.  C.  B.  loKeraoIl,  for  appellee: 

Tbe  deposit  book  of  a  savings-bank  depool- 
tor  la  not  a  negotiable  InatrumeDt  In  law. 

C*m.  T.  Biading  Sob.  Bonk,  188  Mass.  16; 
18L.  R.A. 


Smith  V.  Brooklvn  Sat.  Bank,  1  Cent.  Rep.  801, 
101  N.  Y.  60;  Savei  v.  People^i  San.  Bank,  27 
Conn.  388;  Witte  v.  rincenat.  48  Cal.  S25; 
Moore  v,  nUi«r  Bank,  11  Ir.C.  L.  Rep.  OlS. 

Negligence  on  the  part  of  tbe  Buik  Is  not 
found.  And  negligence  la  a  fact  that  must  tie 
found  by  the  trial  court. 

Fitkev.  Fornitk'Ih/eing  L.AB.Co.Sl  Conn. 
118. 

ifnEa  fda,  and  not  mere  negligence,  1«  nec- 
esaarv  to  Invalidate  tbe  title  to  OTdlnarr  com- 
mercial negotiable  paper.  But  the  negligence 
Is  sUIl  proper  evidence  of  the  mala  jidex.  And 
so  all  the  circumstances  of  the  taking  enter  into 
the  settling  of  that  conclusion  of  fact. 

Oredit  Co.  v.  Sbvie  Maeh.  Co.  64  Oaau.  884t 
Beybd  v.  Naliont^  Oarreneg  Aini,  64  N.  T. 
383;  Murray  t.  Lardner,  69  U.  8.  8  WalL  110, 
17  L.  ed.  867;  Pott*  v.  Meyer,  74  N.  Y.  W4; 
2  Dan.  Neg.  Inat  §  777;  2  Parsons,  Notee  A 
Bills.  279;  1  Paisona.  Notes  &  Bills,  268. 

But  this  rule  of  maia  lida  is  confined  to  ne- 
gotiable paper.  A  party  claiming  an  estoppel 
by  negligence  nrost  prove  himself  to  be  free 
from  negltgenoo. 

a  Story,  Eq.  e,  1603  h;  Trenion  Bkg.  Co.  r. 
Dancan.  86  S.  Y.  281. 

XiooMiis,  J.,  dellveted  tbe  optnlon  ot  tbe 


facts  contained  in  the  finding,  tbe  pfaintur* 
contentions  relative  to  flTe  questions  wen  aver- 
ruled  by  the  court,  and  furnish  the  only  foun- 
dation for  this  appeal;  but  aa  four  ot  the  ques- 
tions embrace  only  two  tnbJecU,  the  qnesiione 
for  OUT  review  may  wdl  be  reduced  to  three, 
aa  follows:  Firtt.  la  tbe  Bavinn  Bank  pass- 
book, upon  which  tbe  suit  Is  predicated,  a  ne- 
gotiable instrument?  Second.  Is  tbe  defend- 
ant Bank  estopped  from  showing  thatthe  $700 
which  anpearB  on  that  book  to  the  credit  of 
Mlcbael  Harrison  was  in  tact  never  deposited 
with  the  Bank,  nor  auv  part  of  iti  Third. 
Did  the  court  err  in  holaing  that  the  plaintiff 
was  not  nbonnfide  holder  of  the  pa^s- book? 

1.  The  first  question  we  are  constrained  to 
answer  in  the  negative.  Thepass-book  wasnot 
negotiable  bf  Itself,  nor  by  vMue  of  the  wrik 
ten  order  sigoed  by  the  pretended  depositor 
directing  payment  to  J.  J.  Stuart  ft  Co.  or 
bearer.  In  Emm  t.  Peoji^t  Sue.  Bank,  $7 
Conn.  339,  the  bank  undertook  to  defend 
against  the  suit  In  favor  of  a  depositor  to  re- 
cover the  money  deposited,  upon  the  ground 
that  tbe  amount  bad  been  paid  In  good  &jth  to 
a  person  who  brought  the  original  paas-book  to 
the  bank,  accompanied  with  an  order  good  oo 
Its  face,  thourii  in  fact  torgedL  Talk  court 
held  that  the  forged  power  ot  attotney  wae  n» 
power,  and  that  the  presentatioii  ol  tbe  book 
itself  had  no  neater  effect,  because  it  was  not 
negotiable.  There  wai  not  a  very  full  discus- 
sion of  this  point,  but  the  court  held  that  the 
rights  of  tbe  depceltoTS  would  be  very  Insecure 
if  the  pass-book  was  held  negotiable.  It  may 
be  suggested  that,  if  the  book  was  accompanied 
with  a  genuine  order  for  the  payment  of  the 
money,  the  ririits  of  the  depositor  could  not  be 
affected,  and  that  therefore  the  reasoning  could 
not  apply  to  the  case  at  bar;  but,  if  we  concede 
that  tbe  rights  of  the  particular  depositor,  who 
had  given  a  genuine  order  to  pay  the  money  t» 
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botdiDK  tbe  iniiramentnegott&ble,  jetttwouli 
MTlooalT  affect  UterlgbU  of  the  depoefton  In 
tbdr  KtatloD  to  Mcb  other  and  to  the  asseia  of 
the  Bank.  A  reference  to  some  decUiona  of 
this  court  <n  respect  to  these  retHtlons  wil)  ren- 
der the  point  more  clear.  In  Cln'b  v.  Society 
for  Satingt,  83  Conn.  ITS,  It  vas  held  tbst  sav- 
iufts  banks  were  "  incorporated  agencies  for 
receiving  and  loaning  money  on  account  of  the 
owners;  that  tfaey  have  no  stock  and  no  capital; 
and  that  they  are  merely  places  of  deposit, 
where  monev  can  be  left  to  remain  or  be  taken 
out  at  the  pleasure  of  the  owner."  In  (Mom 
T.  Bffrru,  A  Conn.  I5S,  It  was  held  that  "a  sav- 
logi  bank  fi  an  arent  for  the  depositors,  recelv- 
iog  and  loaning  ineir  money;  snd  Ita  losses  are 
their  losses,  and  are  to  be  borne  favibem  equal- 
ly, according  to  their  interesL  The  depositors 
in  BBvinn  bonks  bear  the  same  relation  to  each 
other  and  to  the  assets  of  (he  bank  that  Stock- 
holders In  other  monetary  Institutions  do  to 
each  other  and  to  the  property  of  the  bank." 
In  BannBll  v.  CcUinniUt  Bat.  8ae.,  38  Conn. 
308,  the  defendant  bank  having  met  with  a  loss 
equal  to  twenty-four  per  cent  of  the  deposits, 
the  diroctots  reduced  tbe  amount  lo  each  de- 
positor's credit  in  that  proportion.  In  an  action 
by  s  depositor  to  recover  of  the  bank  the  nmouat 
80  deducted,  it  was  held  that  the  defendant 
was  merely  tbe  agent  of  the  plsintifl  to  receive 
and  hold  nis  money,  and  that  the  loea  was  oc- 
casioned by  his  own  act,  through  the  Instru- 
mentality of  his  agent,  and  that  he  could  not 
Tcrover.  Now,  suppose  in  the  last  case  tlie 
plaintiff,  tief ore  or  after  the  actof  thedlrectois 
reducing  the  amount  of  the  dsposils,  had  sold 
his  book,  and  given  the  proper  order  to  some 
bona  fide  pnrcbaser  for  full  value,  and  the  lat- 
ter had  brought  such  a  suit  agaiDst  tbe  bank  to 
recover  the  original  deposit  in  full,  could  be 
recover  anv  better  than  tbe  origtual  depositor? 
If  be  could,  then  ttie  act  of  one  depositor  could 
Injuriously  aSect  the  rights  of  all  the  others, 
for  they  would  have  to  bear  tbe  additional  re- 
dnctioa  in  consequence  of  paying  one  in  full. 
It  seems  to  us  that  no  principle  can  be  accepted 
which  admits  of  such  Inequaliiy  and  injustice, 
and  It  is  contrary  to  the  principles  already 
adopted  by  this  court  In  the  decisions  referred 

In  the  case  at  bar,  by  reason  of  fraud,  for- 
gery, and  falsehood,  Harrison  obtained  two 
pasB-txwksfrom  the  bank,  upon  which  appeared 
credlis  amounting  to  (1,250,  when  m  truth 
nothing  had  been  contributed  to  the  funds  of 
the  Bank.  If  by  assigning  the  books  tie  made 
this  fraud  succewul,  tbe  amount,  of  course,  Is 
virtually  to  be  paid  bj  tbe  honest  depo^ori. 
It  is  certain  that  Harrison,  In  his  owa  name, 
could  recoTer  nothing  at  all  In  a  suit  against 
the  Bank,  for  he  contributed  nothing  to  Its  de- 
posits. We  tbink  be  should  not  be  allowed  t^ 
assigning  his  book  to  convert  nothing  into 
something,  but  that  the  nature  and  purpose 
of  savings  banks,  and  the  relation  of  depositora 
to  each  other,  as  well  as  their  mutual  security, 
all  require  tbe  application  of  the  principle  that 
no  depontor  can  convey  to  another  any  greater 
right  la  the  funds  of  the  Bank  tbanhehashim- 
■elf,  and  that  any  defense  on  the  part  of  the 


there  are  facts  to  create  an  estoppel.  The  ar- 
gument int)ebalfof  theplaiotlff,  founded  upon 
an  assumed  analogy  between  certiflcatea  of  do- 

Clt  issued  by  commercial  banks  and  tbe  pas» 
ks  issued  by  savings  banks,  is  faltacious, 
for  there  is  no  such  analogy.  The  two  kitida 
of  banks  are  created  for  widely  different  pur- 
poses. Theformermualhaveacapital  of  their 
own,  and  tbe  purpose  for  which  they  exist  is  (o 
facilitate  commercial  transactions  over  a  wide 
territory;  while  the  latter  have  no  capital,  and 
hold  no  relations  to  commerce,  are  ndtber 
adapted  nor  derigned  to  ^d  commercial  trans- 
actions, have  a  local  and  limited  field  foe  Ibelt 
operations,  and  hold  no  relation  to  any  persona 
except  their  depositors,  and  those  lo  whom  the 
depiMitori'  money  has  been  loaned.  The  pnr 
pc»e  of  the  certillcale  issued  by  a  commercial 
bank  la  to  enable  the  person  receiving  it  to  ob 
tain  credit  in  the  public  markets,  and  to  carry 
his  fnndssafely  to  remote  placea.  On  tbe  other 
hand,  thesavings  bank  pass-book  is  nr' ' 
—'■'   -  7  design  to  Induce  third  persoB 

<  the  holder,  but  its  sole  purpi_  .  ._ 

.  shape  convenient  forthedepoaitora 

the  bank  a  statement  of  tbe  accounts  between 
them;  and  the  order  about  which  ao  much  was 
said  in  argument  is,  fn  oontnnplatioa  of  tha 
law,  tbe  mere  appointmnet  of  some  person  as 
agent  for  the  depiisitor  to  receive  tbe  money. 
In  Eave*  t.  Peoplti  8av.  Bank,  tupra.  It  is  well 
termed  "a  power  of  attorney."  By  this  we  do 
not,  of  course,  intend  to  have  It  implied  that 
tbe  depositor  cannotsell  bis  right  to  the  money. 
Like  any  other  non-negotiable  chose  in  action, 
it  may  be  sold,  subject  to  the  equities  and  do- 
feoses  between  the  original  parties.  But  the 
plaintiff  further  contends  that  the  book,  with 
or  without  the  order,  was  made  negotiable  by 
contract  We  are  not  quite  sure  that  we  ap- 
prehend the  force  of  this  point  as  It  lay  In  the 
mind  of  counsel.  Tliere  was  no  transaction 
with  anyone  but  Harrison,  and  by  reason  of  his 
fraud  that  was  no  contract  at  oil;  and  besides, 
as  It  U  for  tbe  law  to  declare  the  negotiability 
of  instruments,  we  do  not  see  how  tbe  mere 
contract  of  the  parties  can  be  effectual  to  this 
end.  In  further  conflrmstion  of  tbe  result  we 
have  reached  that  the  savings  bank  pasa-booli 
is  not  negotlBble,  we  refer  to  the  following 
well-conddered  esses;  Oom,  y.  Beading  Bat. 
Bank.  188  Mass.  18;  3mith  v.  ftwWjm  Sat. 
Bant,  101  N.  T,  58,  1  Cent,  Rep.  801;  WUU 
V.  ViruxTuit,  48  Cal.  S2S. 

In  Wittt  V.  rinanuH  It  was  held  that  "  the 
pass-book  of  a  savings  bank  was  an  account 
kept  between  the  bank  snd  tbe  depositor,  .  .  . 
showing  the  business  transactions  of  the  par- 
ties with  each  other.  ...  It  is  not  of  Itself  * 
negotiable  insUnment,  nor  could  any  mere 
agreement  ot  the  parties  to  it  have  the  effect  to 
invest  it  with  that  character  In  a  commercial 
sense.  In  this  respect  the  account  shown  in 
the  pass-book  is  not  to  be  dlsllnguisbcd  from 
the  accoimt  of  a  merchant  <x  tradesman  kept 
with  bis  customer  in  the  same  way,  nor  would 
tbe  agreement  of  tbe  parties  to  siicb  account, 
that  uie  account  Itself  might  be  transferred  to 
order,  have  anymore  effect  upon  the  rights  and 
remedies  of  anythird  partyin  the  onecasethaa 
In  the  other.  ,  ,  ,  Tnat  a  negotiable  instru- 
ment may  be  transferred  to  order  is  clear;  but 
It  does  not  follow  tliat  every  inttnuomt  wbSidi 
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ma;  be  tranBferred  to  older  la  tlierebr  neaes- 
ssrUf  become  a  negotiable  butniment.  A  ool- 
latenl  afreement  betweeo  the  pnrtlefl  tbtt  an 
tostrument  la  writing,  not  negotiable,  might 
be  tiangferred  by  the  holdei  to  order,  would 
not  alter  the  character  of  the  Initrument  It- 
self." 

9.  We  come  now  to  tlie  question  whether, 
upon  the  facia  that  appear  in  the  dndlng,  the 
defendaat  la  estopped  from  thowlag  that  the 
enm  appearing  on  the  book  to  tlie  credit  of 
HarriKO  waa  in  fact  never  deporiled.  The 
precise  claim  of  the  plaintiff  under  this  liead  ia 
ttiat  the  defendant  was  estopped  I7  its  negll- 
eence,  which  Impliedly  concedes  that  this  1b 
the  one  controlling  fact  to  create  the  estoppel. 
But  negligence  on  the  part  of  the  defendant  la 
a  fact  not  found  b;  the  court,  and  without  such 
a  flndlne  there  la  no  foundation  at  all  for  the 
plaintlfTs  claim.  Them  waa  no  apedflc  dut/ 
feeting  upon  the  Bank  which,  being  omitlea, 
constituted  nwligence  as  matter  of  law.  There 


are  doubtless  nctt  and  drcumalancea  which 
evidence  would  lend  to  show  negligence,  but 
tht;  failed  to  oonvtnce  (he  trial  court  of  the 
fact,  and  ao  they  amount  to  nothing  for  the 
paiposes  of  this  review.  Tbia  alone  iMfeaU  the 
claim  of  estoppel;  but  there  are  other  eaaentiol 
elements  wholly  wantinr.  The  only  represen- 
tation on  tbe  port  of  the  defendant  was  the 
entry  contained  In  tbe  psu-book,  which  was 
not  made  with  knowledge  of  the  material  facta 
on  the  part  of  the  defenoanti  nor  waa  the  par^ 


to  whom  it  was  made  ignorant  of  the  truth. 
The  pass-book  waa  obtained  from  the  Bank  by 
groaa  fraud,  and  therefore  It  was  not  In  law 
issued  by  Uie  defendant  Bank.  And  where 
representations  have  been  procured  by  fraud, 
except  under  veiy  peculiar  dicniuatances, — 
■uch,  for  instance,  a*  i^resentatioos  directly 
affectinK  the  currency  at  n^otiable  paper, — 
ttiere  will  be  no  estoppel  upon  the  party  mak- 
ing them,  thout^  made  with  tbe  full  intention 
that  tbeyehonla  be  acted  upon.  Bntheretbere 
was  no  such  intention.  Bigelow,  Estoppel,  3d 
ed.  4S0:  WiUete  v.  Sowell.  it  N.T.  89S;  ibUmt 
V.  Putnam  F.  /n*.  Oe.  ill  N.  T.  1;  CaOotm  t, 
BiiAard*on,  SO  Conn.  210;  8itu»ett  v.  Molet,  88 
Iowa,  26.  Then,  in  addition  to  all  these  in- 
superable objections  to  the  plaintiff's  claim, we 
have  the  fact  that  the  plalntiS  taimaelf  was 
guilty  of  negligence,  and  is  not  a  bona  fide 
holder  of  the  pass-book. 


bona  flde  holder  of  the  pttss-book.  The  fact 
was  dlatinctly  allwed  in  the  complaint  that  he 
was  a  bona  dde  bolder,  and  denied  in  the  an- 
swer, presenting  a  distinct  issue  of  fact,  which 
Qte  court  upon  all  the  evidence  found  adverse- 
ly to  the  ^dntlB.  We  think  the  finding  U 
conclusive  on  this  poiuL 

Xtsfw  vat  fut  tmr  in  th*  judgmtnt  tarn- 
pfoinAf  cf. 

The  othor  Judges  concuned. 
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HORNTHALL  &  Brother  ■ 

e. 

D.  S.  BUBWBLL  ((  ni.,  ^f^tt. 

(.....jT.a — ) 

1.  A  mmttgmgoK'm  vsmorMl  of  pmrmoami 
propr^  to  another  Mat&  wbeie  It  Is 
■etnd  and  nM  by  hie  oiedlton  on  attaduoent, 
oannot afleot tbe  ri^iieottheinortBasee  irhoae 
tnorWaeewaa  Odtr  raoordedlnthe  Btete where 


8>   A  Jnd^moBt  oa  ktt  _ 

■,  debtor  irbo  hmm  broofbt  mortgBced 
pereonaltyinto  tbe  St»te  Is  not  tdndlivoa 
the  morttwee  who  la  not  a  partr.  and  whoa* 
moit(«ge  Is  duly  reoocAed  In  another  State  where 
the  parties  reside. 

fOotoberla,lNU< 

APPEAL  by  defendant*  from  a  judgment  of 
the  Superior  Ctourt  for  Washluglon  Coun- 
ty overruling  a  demurrer  to  the  complaint  in 
an  action  brought  by  the  mortgagees  of  certain 


Hoix.— lifen  of  sllattd  nortoaoa;  removal  tff 
vrtipirtv  to  OHOthtr  StaU. 

a.  a  mortsaBS  on  <diattels  Is  valid  when  made, 
all  of  the  nqulremeata  of  the  law  havhig  been 
oomplled  with,  and  Uthe  pn>i>er^  Is  thereafter  re- 
moved by  tbe  nortsesor  Into  another  State,  the 
Uen  of  tike  mortsase  will  not  thereby  be  lost,  but 
It  may  be  enforced  In  the  State  wbeie  tbe  proper^ 
la  found.  If  tbe  mortsace  Uec  la  Invalid  when 
made,  beoauao  ofa  tallnre  to  oomply  with  the  re^n- 
latlons  praeoribed  1^  tbe  State  In  whloh  the  prop- 
«atrlsthen  braated.  It  wfll  conUnoe  Invalid  after 
the  removal  of  the  property  to  aoother  State, 
Thomaa.  Chat  Hort.  H  no,  8E1. 

In  New  ToA  State  It  Is  held  that  whwe  a  oon- 
tnot  la  lesard  to  personal  property  la  made  In  an- 
other Slate,  the  law  of  snob  Biateaa  toIC8valIdllT 
and•SeotlBto  govern  here,  and  If  valid  tbera  It  la 
to  be  ooneldered  equally  valid,  and  can  be  enf  oroad 
hece^  .Sbia  Ins.  Oo.  v.  Aldrloh.  U  N.  T.  »>.  Bo, 
also,  where  a  lien  Is  valid  In  tbla  State,  and  the 
propeitria  temporarily  removed  to  anollier  8tat& 
18L.R.A. 


State.    Hartin  v.  Bill,  U  Barb.  SSI. 

The  rule  lost  slated  Is  also  lemwnlaDd  by  tbe  da. 
oWons  fn  other  Btatee.  Lan«worthy  v.  Little,  El 
Cuah.  lOB;  Jones  v.  Taylor,  K  Tt.  <Ut  ArvuaoD  v. 
Clifford,  ar  N.  H.  at. 

Tbe  prlndpla  la  well  settled  that  a  volnntary 
oonveyanoe  of  personal  pruperty,  food  I>y  tbe  law 
of  tbe  plaoe  where  It  was  made,  peases  UUa  where- 
soever die  property  may  be  situated.  Hoyt  v. 
ThompeoD,  U  VS.  T.  St. 

nieauB  rule  la  laid  down  In  Bdserly  v.  Bnab.a 
N.  T.  m,  by  FolgH.  (A.  J^..  aa  foUows:  "The  law 
of  the  domloll  Of  the  owner  of  penonal  property, 
M  a  genenl  rule,  determtnea  tlie  validity  of  every 
transfer  made  Of  It  by  him." 

A  mortgage  valid  In  Oonneotloat,  wbere  the  prop- 
erty was.  and  wbeie  tbe  parUea  entered  Ir"-  "" 
mort^aoe  ooetraot.  protects  Um  n 
right  to  any  proper^  oovei    ~ 


IWl. 


HOBRTHAIL  T.  BintWXLL. 


penooftl  prapertT  wblcb  bad  Iwen  lemoved  1  propeitr  waa  «ituated  tn  fhla  State,  and  tbe 
from  the  w«te  ana  aold  under  execution  ag^net 
tli«  mortgagor,  lo  letMvei  Iti  trIim  from  the 
piucbaaer  at  the  execntion  tale.    AMntiiid. 
™.  .  .  _.  __«..__.! intfieoplnl 


le  opbiioQ. 


Sbspherd.  /.,  delivered  the  opinion  of  the 

Tbe  priodple  embodied  In  the  ma^m  mo- 
bilia  uquuntw  pertanam  is  generallT  recognized 
Id  all  civilized  countries,  and  It  lollowa  as  a 
natursl  coneequence,  laja  BtoiT(Coii9.  L.  888), 
that  "  the  l&ws  of  the  owner's  domicll  <Dr  the 
kSD  lod  eontraotii*)  ihonld  In  all  caaee  deter- 
mine the  validity  of  everr  traiurfer,  alienatioD, 
.  or  dlBposftton  made  b;  toe  owner,  whether  it 
be  inUr  vivo*  or  be  pfnt  marUm"  The  au- 
thoritj  of  Buch  laws,  nowever,  la  admitted  in 
other  States,  not  a»  propria  vigon,  but  ta  oami- 
tate,  and  hence  it  u  now  very  generally  held 
that  when  th^  "  clash  with  and  interfere  with 
the  rights  of  the  dHzeosof  ifaecounlrlet  where 
the  panles  to  the  contract  seek  to  enforce  It,  as 
one  or  the  other  of  them  must  give  way,  those 
prertillng  where  the  relief  1*  sought  must  have 
the  preference."  (Mvivr  t,  Toumet,  2  Hart 
N.  a  98;  S  Kent,  Oom.  45Bi  Mme  r.  Man.  43 
N.  C.  181. 

This  Is  flluslrated  hr  the  leading  case  flr«t 
cited,  where  a  ship  sola  in  VIrgiDia  was  before 
deliveiy  attached  by  creditors  at  New  Orleans. 
The  court  held  the  sale  void  aa  to  the  attach- 
ing creditoia,  because  the  law  of  the  iftut  re- 
quired an  actunl  deUvery  to  pass  the  title.  So, 
in  the  eaaelof  Qreen  v. ;  Fan  Butkirk,  U  U.  8. 7 
Wall.  189,  19  L.  ed.  109,  an  attachment  in  lUi- 
nnia  whb  Busialned  as  anlnHt  the  mortgage  ex- 
ecuted by  the  owner  Ci  New  York,  hot  not 
registered  in  ninois,  where  the  properly 
wasBltnated.  The  laws  of  that  State  provided 
that  the  mortgage  should  be  "  void  aa  agalnat 
third  persons  unless  acknowledged  and  regis- 
tered, and  unless  the  property  be  deliverea  to 
and  remain  with  the  mortgagee.'  This  prin- 
ciple, however,  has  no  application  to  a  case 
Hke  ours,  where  the  mortgage  was  executed 
"  "  "  o  both  the  li 


__.  B  ours,  where  the  mortgage 
and  dulv  registered  accordioK  t( 
of  the  domicll  and  the  law  of  the  liUu.    The 


being  BO.  we  think  It  quite  dear  that  the  re- 
moval of  the  proper?  to  another  Btnte  could 
not  deprive  the  mortgagees  of  th^  rights. 
In  support  of  this  poauion  there  seems  to  be  a 
amtmtni  at  Judicial  opinion.  Even  In  Loniri- 
ana  (whose  courts  were,  perhaps,  among  the 
most  prominent  in  giving;  effect  to  the  law  of 
the  tiitu,  as  shove  explained)  there  has  never 
been  any  doubt  upon  this  question.  On  the 
contrary,  in  TAurrt  V.  Jenktni,  7  Mart.  (La.) 
318,  It  was  held  that,  where  the  title  had 
passed,  "  the  circumstance  of  the  chattel  being 
afterwards  brought  Into  a  country,  according 
to  the  laws  of  which  the  sale  would  be  invalid, 
would  not  affect  it."  The  doctrine  of  this 
case  has  since  been  afflrnied  In  Bautliem  Bank 
V.  Wood,  14  La.  Ann.  CM.  To  the  same  effect 
Is  Langwortky  v.  LitOe,  12  CuAh.  109,  where 
Shaw.  Oh.  J.,  says  that  "  a  party  who  obtains 
a  good  title  to  property,  absolute,  or  qualified 
by  the  laws  of  a  sister  8tat«,  is  entitled  to 
mainlain  and  enforce  those  rights  In  this 
State."  Tbe  property  waa  attached  in  Masaa. 
chusetls  as  the  property  of  the  mortgagor,  and 
the  sherifl  waa  neld  luble  for  its  converelon. 
So  in  Jones,  Chat  Hort,  801,  It  Is  said  that, 
"although  the  morteage  be  not  executed  in 
conformity  v^th  the  laws  of  the  State  to  which 
the  property  is  aftei-wardsremoved,  if  executed 
and  recorded  according  to  the  laws  of  the 
Btate  or  country  of  its  execution,  it  is  effectual 
to  hold  the  property  In  the  State  to  which  it  la 
removed."  So  in  Ballard  r.  Winter,  89  Conn. 
17.  the  Supreme  Court  of  Connecticut  sua- 
taioed  an  action  of  trover  against  one  of  its 
own  dtlTens  for  suing  out  attachment  proceed- 
ings against  property  which  bad  lieen  mort- 
gaged according  to  the  law  of  Massachusetts, 
but  whidi  had  been  subsequently  removed  to 
the  former  State.  The  court  said:  "  By  the 
general  rules  of  law,  title  thus  perfected  in 
one  State  Is  respected  fn  all  other  States  and 
countries  into  which  the  property  may  come. 
.  .  .  It  would  certainly  be  very  inconvenient 
it  such  morlga^,  fairly  made  in  Massachn- 
setts,  should  be  neld  invalid  in  Connecticut  in 
respect  to  movable  propertv,  which  may  be 
daily  passing  to  and  fro  along  the  dividing 
llnu  between  the  States."    This  case  is  re- 


HewTork.  .Stna  Ins.  Oo.  v.  Aldrloh.  M  K. T. «, 
91;  Hovt  V.  Thompoon,  IS  N.  T.  Bt^  Feivnsini  v. 
dlltord,  ar  K.  H.  at;  Kaitin  v.  Hill,  11  Barb. «!; 
fitorr,  CMifl.  L.  IBU:  Ookennan  V.  Croo.  M  N.  7.  Sti 
I  Kent,  Oom.  HUk  Lanarwortbr  v.  LIUIe.  U  Ciuh, 
lOt-.  EdseTl7  V.  Bush,  Bl  N.  7. 190;  Jonce  v.  Tarlor, 

It  <■  tbe  general  rule  In  referenoa  to  personal 
propertr  tliat  It  has  no  loealRr.  bat  followi  tbe 
person  tX  Its  owner,  and  that  Ha  dlspoelCion  and 
transfer  are  govemed  br  the  law  of  hit  doroJoU. 
and  that  a  yolantAir  oonveranoe,  valid  by  tbe  laws 
of  tlie  place  wheie  the  owner  realdea,  will  operate 
M  a  tninsfer  of  property  wherever  attua ted.  Oekei- 
■nan  v.  Ccosa,  U  H.  r.  S. 

So,  an  asdgnment.  valid  by  tbe  laws  of  the  Stats 
where  It  la  executed,  eaneot  be  allowed  to  operate 
to  the  dbadvantBfe  ol  credlt^os  leeldlns  In  anoUier 
etateiBofaraapropertrlnteiarta  of  the  aaalonor, 
snnais  tn  tbe  otber  State,  are  oonoemed.  Ho;t  v. 
niompson.  S  H.T.  880.  Stt;  Bank  or  Anrnsta  V.  Barle, 
88  C.  S.  J8  Pet.  H8,  10  L.  ed.  WT,  S  Kent,  Com.  «l(^  1 
KenbConi.aS,40T;  Andrews  v.  Berrlot.  1  Oow.  DO; 
IS  L.  R.  A. 


OnHlander  v.  Howell,  85  K.  T.  (ST;  Toz  v.  Adams, 
tHa-Hbi  Johnwmv. Parker.*  En*.  l«B;BiDarv. 
Oernoodt,  aaifo.6a;  Btorr,  Oond.  I,.  H  T,9U,  W,  M. 
8BB,  tBl,  laOi  Hardmaon  V.  Bowen,  W  N.  T.  IM;  Beott 
V.  Onthrla,  10  Boew.  Wi  Jnllfand  v.  Bathbone,  8a 
M.  T.  aat;  Eelle;  v.  Crapo.  U  N.  T.  BS,  IM,  ITT;  Tar. 
□um  V.  Camp,  18  H.  J.  L.  3EBe  Jnoraliatii  v.  Qeyer, 
IS  Uaa.  UB:  Boyd  v.  Bookport  Stoam  Oatcoa  Ullla, 
T  Qrar.  US;  Burr.  AsalgnmenM,  8BE,  313-.  Uoore  v. 
Bomiell.  n  H.  J.  K  BO;  Walten  v.  VhlUock.  B 
na-M. 

Aa  we  have  seen,  tna  genafal  mie  la.  that  If  the 
tiaualer  or  dlepoemon  of  personal  propertr  is 
vaUd  at  tbe  owuer'i  domlcH,  wbeie  made.  It  Is  valid 
everirwhare.  Tbla  rule  bai  Its  ezoeptloni,  whoa 
tbe  laws  of  different  Juilsdlotloiis  are  In  oonfllec 


Ume  of  the  ocoitraot  Is  in  another  State.  Tamum 
T.Camp,  It  IT.  J,  L.8BS:  Moore  v.BonD«Il,a  N.J. 
Ii.<IO:  BniiTon  v.Qrosfaoi],U  IT,  J.  Bq.iff;  BenQsr 
T.  Whlttemore,  IB  IT.  }.  Sq.  MI;  Fmiler  v.  Tred- 
erloks.  U  N.  J,  U  IK  Bee  fwl«  to  WeinEtaln  v. 
Trerer  CAlv)  12I..R.A.7in.  I'.S.B. 


M3 


NOBTH  CUOLDTA  StlfSEKB  COHBT. 


s«™. 


Eortod  Id  19  Am.  L.  Ttmg.  N.  B.  7S9,  and  li 
Igbly  BppTOTed  ty  the  saaotator,  who  die* 

leveral  authorities  m  its  mppgrt.  The  Bame 
point  was  decided  bv  the  Supreme  Court  of 
the  United  Btatea  In  Bank  of  United  Slaim  y. 
lee.  88  U.  B.  18  Pet  107, 10  L.  ed.  81.  There 
ceitafu  properly,  being  in  Virginia,  was  con- 
vejed  in  trust  to  Richard  Bland  Lee,  for  the 
beneflt  of  Blra,  Lee.  The  tiiie  passed  accord- 
ing to  the  VirgJDia  law,  but,  the  properly  be- 
fne  BubHequetiUj  removed  to  the  Dletrict  of 
Colambis,  where  nnder  a  prerallinK  Maryland 
statute,  lucb  a  trsosfer  would  not  be  good  ex- 
cept upoQ  certain  conditions,  which  oad  not 
been  complied  with,  the  court  [Catron,  /.), 
■aid  that  "the  Biatnte  had  no  reference  lo  a 
case  where  the  title  had  been  vested  by  tb< 
laws  of  another  Slate,  bnt  operates  only  on 
sales,  mortsBges,  aod  sifts  msde  in  Maryland." 
The  folIoiTinE  authontlea  are  also  directly  in 
point:  Hill.  Mortg.  413;  Keenan  v.  StittiKm, 
89  Hlnn.  817 ;  Fe^tuim  v.  Oliffi>Td,  87  N.  H. 
80;  Jonet  t.  Jityhr,  80  YL  42;  SAod«  Itlartd 
Cent.  Bank  v.  Banforth,  14  Gray,  12S;  Martin 
V.  ma,  12  Barb.  681;  Eanaga  t.  TapLtr.  7 
Ohio  SL  1B4;  Wil»im  v.  Oanon,  IS  Md.  S4; 
Smith  V.  McLean,  H  Iowa.  822;  Bielct 
Skinner.  71  N.  C.  039;  Barker  v.  Staey, 
Miss.  477;  Fevrtv.  Btmelt.  62  Mo.  024. 

The  defends ots,  however,  contend  that  they 
are  protected  by  the  sale  under  the  attachment 
proceedings  In  the  Virginia  court.  Tbey  rely 
npon  the  case  of  Oreen  v.  Van  Bvtkirk,  tupra, 
end  insist  that  under  the  Act  of  CooRress  full 
feUb  and  credit  muat  be  given  to  the  judg- 
ments of  the  conrta  of  a  sister  State.  It  Is  true 
that  the  decision  referred  to  was  cblefly  baled 
upon  that  Statute,  but  it  most  be  olwerved 
th»t  the  record  of  such  an  adjudication 
only  (we  quote  from  the  opinion)  "the  fl 
faiUi  and  credit  as  it  has  in  the  state  court 
from  which  it  la  taken, "and  that,  "in  order 
to  ^Te  due  force  and  effect  to  a  ludiciB)  pro- 
ceeding, it  is  often  neces)«ry  to  Miow  Ijy  evi- 
dence outside  of  the  record  the  predicament  of 
the  property  on  which  It  operated."  Buch 
was  the  course  pursued  by  the  court  in  that 
esse;  and,  as  we  have  seen  that  the  title  to  tbe 
property  bad  not  passed  according  to  the  law 
of  the  si'tua,  tbe  attachment  proceedings  were 
sufltHlned.  If,  however,  it  had  appeared  that 
at  the  time  of  the  execution  of  the  mortgage 
In  New  York  the  property  was  also  there,  but 
bad  been  afterwards  removed  lo  llllnob,  it 
cannot  be  doubted  that  the  dedslon  would 
have  been  otherwise.  Happily  we  have  a  case 
directly  in  point  from  the  Supreme  Court  ot 
Illinois— JfHmford  v.  Canin.  50  IlL  370.  It 
is  there  distinctly  held  that,  "  where  peraonal 
property  was  mortgaKed  In  the  Btate  of  Mis- 
souri, and  permitted  to  remain  with  the  mort- 
gagor (contrary  to  the  law  of  Illinois)  after  the 
maturity  of  the  debt  to  secure  which  the  mort- 
gage was  given,  and,  upon  bdnr  Eubaequentiy 
broaght  into  Illinois,  was  seized  under  an  a^ 
tacbment  lafavor  ofa  bona  fide  creditor  of  tbe 


the  mortgagee  was  permitted 

property  ortbe  purchaser.     Here,   then,   we 

have  an  express  decision  as  to  the  effect  which 

Is  to  tw  given  to  such  a  Judgment  in  the  Btate 

Id  wblch  It  ii  rendered,  and  it  is  onlylo  this 

ISL.R.A. 


extent,  and  do  further,  that  the  Jadgntent  k 
concluBin  Id  b  sister  State.  To  hold  other, 
wise  would  go  beyond  what  the  Statute  le- 
quires,  and  ^vs  the  same  effect  to  on  utadi- 
ment  proceeding  which  generally  follows  ■ 
proceeding  whicb  Is  strictly  and  tecbnlcallr  in 
rem.  Bucn  la  not  tbe  law.  An  atMchment 
proceeding,  though  often  spoken  of  as  a  pro- 
ceeding in  ivm,  "  cannot  be  admitted  to  come 
within  tbe  Strict  meaning  ot  that  term;  Ihe 
Judgment  is  conclusive  only  upon  tbe  actust 
parues  to  the  litigation  and  those  In  privity 
with  them.  .  .  .  and  they  use  the  hold  ob- 
tained by  ttie  seizure  of  spcciQc  property 
merely  as  a  meauB  of  reaching  and  givlns  effect 
to  the  rights  of  parties,  and  ^neither  claim  nor 
exercise  any  oontrolUog  auttaoriiv  over  tbe 
title  of  straogers.    The  same  remark  apples  to 


ed.  2011;  Drake,  Atischm.  240.  In  bis 
notes  to  the  latter  case,  Jvdgt  Hare  cite*  with 
entire  approval  the  opinion  of  Hall,  J.,  in 
Woodruff  y.  Taylor.  M  Vt  68.  In  which  It  is 
said  that  the  operation  of  each  a  proceeding 
"  must  be  limited  to  the  parties  lo  it,  and  cam- 
not  in  any  manner  affect  the  right  or  Interest 
of  any  other  person  having  an  Independent  and 
adverse  claim  lo  the  goods,"  etc  Haviu; 
shown,  we  think,  that  tbe  tlUe  perfected  here 
was  not  loBt  by  the  removal  of  the  property  Ic 
yiigluis,  and  that  Ihe  record  of  the  Judgment 
in  the  atlachmoitptoceediDgs  i>  only  to  De  re- 
spected in  so  far  as  effect  is  given  to  It  In  that 
Btate,  we  cannot  but  assume.  Id  the  absence  of 
anv  decision  to  the  contrary,  that  the  same 
principle  of  comity  so  universally  recognized 
and  acted  upon  likewlaa  prevails  In  Vinzinia. 
and  that,  even  If  these  plunttfCs  were  si 


aonable,  as  we  have  extended  this  very  ooinlly 
to  a  cltisen  of  our  sister  State  in  acasepreciae^ 
simlUrtotbe  one  under  consideration.  Andtr- 
ton  V.  Doak,  83  N.  C.  380.  There  a  slave,  be- 
ing Id  Virginia,  was  mortgaged  bv  its  owner, 
and  the  mortgage  duly  reglsterea  in  Carro]! 
County.  It  was  never  registered  In  this  State, 
nor  was  It  executed  according  to  Its  laws. 
The  stave  came  to  this  State,  and  was  attached 
by  a  creditor  of  the  mortgagor.  In  an  action 
of  trover,  brought  by  the  mortgagee  against 
the  sheriff,  tbe  plaintiff  was  permitted  lo  re- 
cover. It  will  be  noted  that  we  have  discussed 
this  question  as  if  the  paaindff  were  seeUog 
redress  in  tbe  courts  ot  VlrginlB.  If  we  have 
shown  that,  according  to  what  appears  to  be 
Ihe  entire  course  of  judicial  opinion,  tbey 
would  be  entitled  to  recover  there,  a  fortiori 
can  tbey  recover  in  the  courts  ot  this  Blale 
when  they  have  acquired  jurisdiction  over  the 
parties.  To  the  foregoing  authorities  we  will 
add  a  recent  decision  of  Ae  Court  of  Aroeah 
'  New  Tork.  In  that  case  {BigeHy  t.  iRuft, 
-K.  T.  1»9)B.  executed  to  ^slntiff  acdiBUel 
mortgage  upon  a  span  of  horseo.  Both  parties 
were  then  resldenta  of  New  Tork.  B.  subse- 
quently took  tbem  to  Canada,  where  they  were 
sold  by  a  regular  trader  dealing  In  horses,  the 

Eurcbaser  buving  In  good  faiin.  Under  tbe 
iws  of  Canada  property  cannot  be  reclaimed 
from  oueso  purcbasmg  witliout  refunding  the 
price    naid.    Defendant,  a   resident  of  tb'-^ 


ItJOl. 


Bnsi/n  T.  Baia. 


7tt 


State,  bought  tbe  aonn  In  Canada  from  sach 
purchaser,  and  thej  went  left  In  Canada. 
iJpoD  refusal  of  defeodant  to  deliver  them,  the 
plalntiS  sued  for  their  convereion.  The  court 
held  (FoIkgi,  Ch.  J.,  delivering  an  elaboisle 
opinion)  utat  the  pialnUff  was  entitled  to  re- 
covei.    We  are  of  the  opinion  that  bla  honor . 


very  properly  overroled  the  demurrer,  bat  ha 
■bouM  have  given  the  defendant  an  opportu- 
nitr  to  answer.  Code,  §  372;  Moor*  v.  Eiibi; 
77  N.  0.  (tfi;  Brotum  r.  WUmingtM  Jf.  G.  L, 
Xm.  Oj.  86  N.  a  41L 


KBNTUCKT  COUBT  OF  APPBALa 


W.  a  STDLTS.  Appt., 
H.  H.  SALE. 


I<OM  of  nda  fiMBlIjr  win  not  tmnliutto 
the  la^Bllr  »eqiilFMl  boine«t«*d  ex- 
•mpUon  of  one  -who  oontlDuee  to  ooDupr  the 
prsmlsee  as  a  bouaefeeeper.  under  statutes  which 
were  enaoled  trom  a  epMt  of  llberalty  tomrda 
the  debtor,  w  evldeaced  br  the  ooDttnuanoa  of  a 
wile's  homestead  ezemptioTi  for  the  benefit  of 
ber  hnaband  after  her  death  and  other  ilDillar 


ICUBIJ 

APPEAL  bv  plaintlft  for  a  Jadgment  of  the 
Louisville  Chancery  Court  In  favor  of  de- 
fendant In  an  action  brought  to  subject  certain 
property  to  the  payment  of  plaiDtlfTs  claim 
against  defendant    Affrmtd. 

The  facta  are  sufficiently  staled  in  the 
opinion. 

Me$»n.  A.  O.  Baekar  and  C.  B.  S«r- 
monr,  for  appellant: 

One  cannot  be  reEarded  ea  a  bona  flde  house- 
keeper 'with  s  family,  unless  there  are  those 
.  livin;;  nlih  bim  who  not  only  bear  a  depeud- 
ent  relation  to  him,  but  whom  be  la  under  a 
natural  or  legal  obligalion  to  maintain, 

3n>ole4  v.  Collint,  II  Bueb,  635;  CarUr 


__  Ky.  L.  Rep.  _. 

In  Kentucky  there  is  a  derivative  home- 
■tead,  which  does  uot  ia  any  way  depend  upon 


T.  DavU,  tupra. 

But  tbe  case  at  bar  ia  not  a  case  of  derivative 
homestead.  The  title  was  not  la  Hn,  Sale, 
hut  in  ^ipellee. 


The  claim  that,  as  Sale  once  had  a  home- 
■lead  exemption  and  had  never  abandoned  the 
property,  bis  exemption  continued  although  he 
has  ceued  to  have  a  family,  cannot  be  ran- 
tallied. 

Oooptr  V.  Cooper,  H  Ohio  Bt  488. 

The  Iiegislflture  has  enacted  a  statute  and 
provided  to  wbat  class  of  people  it  shall  apply; 
when  a  party  ceases  to  belong  to  that  class  the 
Statute  becomes  inapplicable  to  him. 

It  never  was  tbe  intention  of  our  Ian  that 
anything  should  be  exempt  for  the  beneSt  of 
the  debtor.  He  is  under  moral  as  well  as  legal 
obligation  to  pay  his  debts;  but  for  tbe  benefit 
of  nia  family  exemptions  are  allowed  him. 

Bee  Jf'Jfurrayv.SAuat.e  Buab,  111;  Thom 
T.  Darlington,  6  Bush,  448. 

Mmri.  Abbott  *  Katledare  for  appellee. 

Holt.  Oh.  /.,  delivered  the  opinion  of  tbe 

This  appeal  presents  a  riugle,  but  hitherto 
undecided,  question  by  this  court.  When  the 
appellee.  H.  H.  Sale,  in  1864,  first  came  into 
the  occupancy  of  tbe  properly  in  contest,  and 
In  which  he  had  a  life  estate,  he  was  undoubt- 
edly a  bona  Bde  housekeeper  with  a  family. 
It  then  consisted  of  a  wife  and  fire  cbildren; 
and  Uiat  he  then  acquired  a  bomegtead  right  in 
the  properly  Is  beyond  question.  He  has  oc- 
cupied it  as  a  housekeeper  ever  since.  In  166S. 
when  this  suit  was  brought  upon  a  return  Of 
nulla  bona  to  subject  whatever  property  he  had 
to  the  payment  of  the  appellants  debt,  his 
famflv  ba^  narrowed  to  one  daughter,  an  in- 
valid brother,  and  bis  mother-in-law;  and  since 
October,  1BS7,  although  a  housekeeper  in  the 
properW,  he  baa,  by  reason  of  deatb  and  maV' 
riage,  nad  no  family  whatever,  within  tbe 
legal  meaninir  of  that  term,  living  with  him. 
Brookt  v.  Couin*,  11  Bush,  622.  It  is  there- 
fore claimed  that  it  is  uot  now  exempt  to  him 
as  a  homestead,  but  it  is  liable  to  the  appeDanl'i 


^hoi 


'  CMfeatia  by  Ion  of 
«  aoqulred  Is  not  lost  or 


defeated  by  the  death  or  absence  of  bis  wife  and 
ehlUren.  Wllkli>on  v.  MerrlllrVa.)UL.B.  A.B8S; 
Kenler  v.  Diaub,  SS  Tei.  ATS;  l!a,j\oi  v.  Boulware, 
IT  Toi.  7T;  BlUowar  V.  Brown,  IB  Allen,  BO;  BBmey 
V.LeedNSl  N.H.  an  Kimbrel  V.  Willis.  07  111.  tM. 
Contra.  Cooper  v.  Cooper,  £(  Ohio  St  US, 

Or  by  her  atandooment  of  him,  QrUSn  v.  Nich- 
ols, ftl  HIch.  GTE. 

Thus  a  widower  whose  ohfldren  have  aU  married 
and  moved  awar  retains  bis  homestead  where  he 
occupies  one  room  and  boards  with  tbe  tenant. 
Ujera  v.  Ford.  IS  Wla.  ISO. 

And  a  ohiiiHn—  widower  mar  have  hli  homestead 
18  L.  R  &. 

See  also  21  L.  It.  A,  839. 


■  V.  Dans  iKyJ  11  S7.  L- 

A  dlvDTOeobtaiiMdhja  wife  doea  not  deatroy  ber 
hiubaiid*s  homestead  rlxht.  Bjert  v.  Bfera.  a 
iowa,aaeL 

Bvea  If  she  Is  given  the  onstod;  of  the  children. 
^oods  V.  I>avls,  H  Iowa,  lU,  Oontro,  Arp  v-  Jacob* 
(VFjo.1  Oct.  It.  IWL 

On  removal  of  tlie  wife  and  children  after  ■  lim- 
ited dlvoroe  tlie  same  rule  applies  and  the  hus- 
band's homestead  oontlnuee.  Doyle  v.  Cobum,  ■ 
Allen,  Tl. 

This  note  does  not  Inohide  matters  about  deriva- 
tive homesteads  or  the  homestead  rlcbt  of  a  sur- 
vlvlnf  husband  or  wife  and  oblldien  as  such. 


.Google 
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ExnTDCKT  CocBT  or  Affejllb. 


Oct., 


debt.  Oqi  Statute  exempts  to  the  debtor  u  a 
bomeetead  land  worth  Dot  over  (1,000,  tf  bo 
be  a  boDH  fide  bonsekeeper,  'with  a  family,  of 
this  CommODweallh.  The  natUM  of  this  i^ht 
is  not  fixed  by  the  Statute  by  name.  He  may 
tell  the  property,  but  ie  devested  of  the  rlf(ht '  ~ 


The  buabaod  has  the  like  rlsbt  in  the  home 
stead  of  the  deceased  wife.    Tbla  court  baa  de- 
cided that  where  the  right  ia  thns  derivative  Ihe 
having  of  a  family  is  not  oecessary  to  its  co 
tinuauce.    It  is  to  the  creation  of  the  lijcht 
the  outset  fu  the  husband  or  wife,  but  not 
the  continuance  of  it  in  the  survivor.     EUi* 
JktvU  (Ey.J  11  ^.  L.  Rep.  898. 

In  thia  caae,  however,  there  Is  no  deiivative 
right  of  homeatead.  The  property  belongs  to 
the  husband,  who  is  the  debtor,  and  ia  claimlni; 
It  aa  exempt  to  him  as  a  homestead.  Undoubt- 
edly Ihe  having  of  a  family  was  necessary  (o 
the  creation  of  the  right  In  him,  but  is  it  neces- 
saiT  to  the  continuance  of  itT  While  essential 
to  Its  coming  into  exlst«nce.  yet,  when  It  has 
once  vested  In  the  debtor,  doe*  be  lose  It  1^ 
death  or  the  marriage  of  his  <^ldren,  leaving 
him  alone,  but  still  a  housekeeper,  in  th«  occa- 
paney  of  the  properlyT  The  Statute  makes  no 
express  mention  In  this  respect  We  must 
tbeiefore  look  to  its  general  scope  and  spirit 
tor  Kuidance,  the  right  being  the  creature  of  It. 
It  la  urged  with  force  that  the  homestead 
exemptfoD  is  for  the  benefit  of  the  family,  and, 
therefore,  where  this  family  relation  does  not 
exist,  there  is  no  bomeat^d  exemption.  Id 
other  words,  the  reason  for  the  rule  ceasing,  the 
rule  ceases.  This  is  true  as  to  the  coming  Into 
existence  of  the  homestead  right;  and  it  is  no 
doubt  also  true  that  the  primary  ob^t  of  the 
Statute  was  the  protection  of  families  from 
want,  and  the  giving  to  them  a  shelter;  yet  the 
fact  that  Ihe  Statutegivesthe  homestead  of  the 
deceased  wife  to  the  husband  during  bla  occu- 
pancy of  It,  although  be  has  no  family,  shows 
that  It  was  not  intended  to  provide  for  the  wife 
and  children  alone.  He,  In  such  a  case  does 
not  become  homeless.  Can  it  well  be  supposed 
that  tbe  Legislature  intended  that,  in  the  event 
of  the  deaui  of  the  wife,  owning  the  home- 
stead, tbe  benefit  of  It  abould  continue  to  the 
husband  during  hts  occupancy,  although  be 
has  no  family,  and  yet  that  if  he  be  the  owner 
of  It,  and  his  wife  and  children  die,  or  the  lat- 
ter marry  and  leave  him.  bis  right  to  tbe 
exemption  ceaaeat  If  ao,  it  is  a  aingular  state 
of  case;  and,  if  so.  It  is  equally  true  of  the 
wife,  where  she  owna  tbe  homeatead.  In  tbe 
event  of  tbe  huabaud't  death  owning  tbe  home- 
stead, she  takei  it  aa  aurvlvor,  so  long  aa  she 
occupies  it,  although  she  ha*  no  Jeinilyi  but 
If  she  owns  it,  and  her  huabond  dies,  there 
UL.B,A. 


being  no  loDgw  any  family,  her  homestead 
rigbt  ceasea.  Why  should  not  the  original  own- 
er have  a  right  equal  to  the  survivor,  and  why 
should  not  tbe  law  favor  tbe  latter  equally  at 
least  with  the  former  T  la  the  party  to  be- 
worsted  becanse  be  owna  the  property?  Can 
any  reason  be  given  why  the  same  r^ht  abould 
not  exist  as  tohia  own  property  as  is  given  to 
bim  in  bis  wife's  proper^  itia  her  deatbT' 
Ought  not  bis  claim  to  a  homestead  in  his  owit 
property,  as  against  hia  own  Ci«ditors.  to  be  aa 
much  regarded  aa  his  claim  to  one  In  her  prop- 
erty after  ber  deathT  Tbe  construction  here 
contended  for  by  the  czedltor  should  not  be 
given  to  a  alatnte  whicb  was  enactai  from  & 
spirit  of  liberality  towards  (he  debtor.  The- 
Massachuaetu  Statute  of  185S  limited  the 
homestead  exemption  to  s  "householder  bavtUK 
a  family."  It  continued  it  to  the  widow  ana 
children  after  hia  death,  but  contained  no  pro- 
vision forita  continuance  to  the  husband  after 
the  death  of  hia  wife,  and  the  departure  of  hia 
children;  but  the  supreme  court  of  that  Statft 
held  that  his  right  was  not  thereby  lost,  so  lon^ 
as  he  conlinued  to  occupy  the  proper^  as  bis- 
home,  saying:  "Any  Other  oonstruction  would 
render  a  husband  who  had  been  deprived  of 
his  family  by  accident  or  disease,  or  by  their 
desertion ,  without  any  fault  of  bis,  liable  to  be 
instantly  turned  oat  of  bb  homestead  by  hia 
creditors."    SiUowap  v.  Bnmm,  12  Allen,  80. 

This  esse,  and  otlier  somewhat  kindred  ones, 
are  cited  Id  section  73  of  Thompson  on  Home- 
steads vrilb  apparent  approval:  and,  white  thft 
Hasaachosetts  Statute,  as  well  as  that  of  Illi- 
nois, denominates  the  right  sa  "au  estate  of 
homestead,"  while  our  own  merely  exempt* 
land  worth  tl,000  as  a  homeetead^K  the  case 
last  cited,  as  well  as  Eimirel  v.  WtUii.  97  111. 
491,  and  Euder  v.  Draub.  S3  Tex.  570,  are  so- 
far  kindred  to  thia  one  as  to  merit  dilation. 
True,  the  question  Is  one  of  statutory  ooq- 
struction,  and  the  decisions  in  other  States  are  - 
of  value  only  so  far  aa  their  atstntes  are  like 
our  own;  but.  considering, tbe  entire  Act.  and 
tbe  spirit  which  led  to  its  snactment.  It  seems 
to  us  its  only  reasonable  conatmctioD  Is  that, 
while  tbe  having  of  a  family  Is  necessary  to  the 
creation  of  tbe  homesteaa  right,  thia  la  not 
neceasary  to  ita  continuance.  It  ia  not  neces- 
sary to  inquire  why  this  was  made  a  neces- 
sary condition  to  Its  creation.  The  Stat- 
ute In  substance  says  so,  but  it  does  not  provide 
that  it  is  necessai?  to  its  continuance,  and,  in 
order  to  harmonize  and  render  conatstent  and 
reaaonabte  Its  other  provisioos,  it  should  not,  in 
OUT  opinion,  be  so  construed.  Here  the  debtor 
was  invested  with  tbe  rieht.  It  existed  wben 
this  suit  was  brought.    He  hasdone  nothing  to 


properly,  although  I^  miiftatane  he  no  toitger 
bas  a  funOy. 
Jwlgnuni  liffirmtd. 
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Bktant  t.  Tbokfbon. 
NEW  YORK  COURT  OP  APPEAIfl 


"Hto  ricbt  to  appMhl  «•  a  P*rtr  **»■■ 
grtoved"  OiMa  not  extand  to  ABBcntora 

wbo  bave  obtained  a  Judomeot  oonatruliir  a  wltl 
«  whioh  of  two  pertlTC  U  enUUed ' 


(Ootober  U,  IBBL) 

APPEAL  1)7  plaintiff  fiom  a  Judgment  of 
tlie  Oeueral  Term  ol  tbe  Supreme  Cowl. 
Fifth  DepertmeDt,  affirming  a  jadgment  of 
a  Special  Term  foi  Erie  Countj  cooBlrulnr 
tiie  will  of  FianclB  W.  Tracy.  deccsBed,  ant 
boldlofflbat  defendant.  Mrs.  Thompson,  waa 
entitJeO  to  a  benefit  thereunder.    IHtmuied, 
The  facU  are  staled  in  the  opinion. 
Mr.  John  O.  Milbom,  for  appellant: 
Tbe  plaintiffs  have  the  right  to  bring  thk 

^'ant  T.  TTumpion,  86  N.  T.  8.  R.  921, 

The  executors  of  a  nlll  have  the  right  to 
IriiiK  HQ  action  of  this  nature.  As  to  the  per- 
•onal  propeitT  th«  executors  are  trustees,  and 
only  peTBODal  properly  Is  tnTolved  in  tbJs  ac- 
tioD. 

Somen  T.  Smith,  10  Paige,  188,  4  L.  ed.  940; 
Wager  v.  Wager.  88  N.  T.  161;  Bailey  v. 
BHggi,  66  N.  Y.  418;  C/upman  t,  Montgomery, 
68  N.  T.  281;  JKfl  V.   Winer.  88  N.  T.  180. 

The  executors  are  ' '  parties  aggrieTed"  with- 
in the  meaning  of  sectloD  1294  of  tbe  Code  of 
CItU  Procedure, 


MuKt.  Jolui  E.  Parsons  and  OIuu-Iob 
Robinson  Smith,  with  Ur.  H.  B.  CIobbod, 

for  respoadent: 

Tbe  expreaaioD  "party  aggrieved,"  used  In 
tbe  Statute,  does  not  necessarily  and  in  all 
cases  meao  a  party  wbo  has  a  direct  pecuniary 
Interest  in  tbe  question,  in  the  sense  Uiat  if  one 
construction  of  tbe  will  be  adopted,  he  gets  a 
bequest,  and  if  another,  he  does  not. 

iW<  V-  <^<f>««.  110  N.  Y.  fi09;  Boeka  t, 
mi^iim,  78  N.  Y.  332;  3  Perry,  Trusts, 
§928. 

Onlj 


Only  parti 
Code  Civ. 


Y.  Week.  Dig.  82;  RM  v.  Tanda-lieyden,  6 
Cow.n9;8te3«v.  TFAite,  3  Paige.  478,2  L.ed. 
990;  Golden  v.  Bolts,  13  Wend.  3S4;  3  Rumsey, 
Practice,  646;  KeOoogv.  lerad,  11  Paige,  147, 
5  L.  ed.  88;  Card  y.  Bird,  10  Paige.  4®,  4  L, 
ed.  1088:  BvaU  r.  Dutenbury,  8  Cent.  Rep. 
78,  106  H.  Y.  868;  Bon  v.  Wigg,  1  Cent.  Rep. 
292,  100  N.  Y.  243;  Biuh  v.  SoeAeeter  Cittf 
Bank,  48  N,  Y.  869;  BaU  v.  Brook*,  69  N.  Y. 
88:  mag  t.  OibA,  U  N.  Y.  B.  R.  91. 

The  word  "aggrieved,"  In  tbe  Statute,  n- 
feis  to  a  snbstanUal  grievance. — a  deniid  to 
the  party  of  some  claim  of  right  either  of 
property  or  of  person  or  tbe  ImpositloD  upon 
him  of  some  burden  at  obligation. 

It  is  not  the  province  of  courts  to  decide  ab- 
stract questions  of  law  disconnected  from  tbe 
granting  of  actual  relief. 

Qrou  r.  QaTloek,  29  Hun,  S98;  iVojiifl  t. 
Tt^,  82  N.  Y.  B75. 

llie  plaintiffs  brought  this  action  for  a  con- 
Btmction  of  certain  clauses  In  tbe  wQl  which 
aSect  only  tbe  two  defendants,  and  tbey  asked 
the  in «I ructions  of  tbe  court. 

They  have  obiaiced  this  relief,  and  received 
their  instruction s.  Neither  defendant  com- 
plains.   Tbe  plaintiffs  are  therefore    not  ag- 

Atldraon  t.  Mankt,  1  Cow.  681, 


NOTX.~IM0Mof  odmlnlitrator,  taaeutor,  ortru*- 
tw  to  appeal  oi  ixirtv  aggrlwed  from  a  deoMon  oi 
to  rUfiiU  of  dMrtbiOeet  or  benejielaria  Inter  sese. 

The  main  case  Is  In  aocordauoe  vltlk  the  weig'bt 
of  aatboiit;,  which  holds  that  executon,  admlnla- 
tntofsand  trnitecsarenotanrlsvodbradeotBloD 
as  to  the  rl^ita  of  tbe  beneflolaike  amon^  then^- 
•dT«a.  Qoldlre*  v,  Thompson,  8B  CaL  tiO;  If<»- 
TUkM  T,  Longmto,  M  OaL  100:  Wrlghtl  Bttate, « 
CW.  sgO;  Batee  v.  Byberg,  »<M.M(Be  Dewar^ 
Mate,  10  Uont  US. 

Ad  ezecntOT  eaiuiot  appeal  m  sooh  from  a  d»- 
cree  of  setttemeat  and  dMrlbntloii,  altbooBfa  ha  Is 
a  teeatee.   Re  Harrer^  Brtata,  W  OaL  1ST. 

And  a  tmgtee  in  Insolveno;  ouuioi  appeal  from 
tbe  allowanoe  of  a  olalm  wliera  tbe  oredlton  mter- 
srted  acqnfesoe  m  tha  dedalon.  Salmon  t.  Pier- 
son,  fl  Hd.  »7,  dlBtlDvutBblnr  OHoott  r.  ElIiMtt, « 
Olll  A  J.  tt,  where  atmstee  In  obanoerr  w«s  al- 
lowed to  wiwal  from  a  ilMtee  at  aitOiballoa  on 
tbeffionndthatlD  tbat  ease  hewaspetsomdly  In- 
tereatad.  BiitaselIane]>^BRate,  fivm. 

Andatnateetoaellinortanced  property  oannot 
appeal  from  an  order  dbeoUngtbeparmentof  a 
olalm  against  tbe  (nod.  Stewart  r.Codl,UVd.ai. 

Br  an  appileatloa  of  tbe  same  principle  an  ad- 
~"~~  ' >t  entitled  to  llle  oroK-lnterroga, 


1SL.R.A. 


distributees  aod  their  rfshta  as  to  eaoh  othor, 
Hoacb  V.  CoBBf,  Vl  OaL  2BL 

An  exeoator  oannot  appeal  from  tlie  refusal  to 
allow  a  claim  of  a  oredltOT  whloti  be  bat  not  paid  at 
become  liable  to  pay.  Kellett  v.  Bathbun,  I  false, 
KH,8L.ed.8nL 

On  tbe  other  band.  It  baa  been  held  that  a  tnutes 
Is  agvrl*v«d  br  a  deoUon  denylnK  a  valid  claim  on 
the  fund  be«anse  botaatrostee  for  all  tbeelalm- 
ants.  Bookee  v,  Hatbom,  78  S.  Y.  SB, 

And  Id  exaoC  conflict  wltti  tbe  principle  laid 
down  bj  the  cases  Bnt  olted  alxrte  la  a  decision 
tHat  It  la  tbe  duty  of  Bi 


ludcment  aod  order  of  dlatrlbntlon.   In  tbla 

I  the  allesed  error  was  In  boldlnc  that  ooavor- 

BS  to  tba  iDteetate's  sons  were  advanoementa 

the  debts  had  all  been  paid  onlj  the  dls- 

I  Interacted.    Buch  r,BIer;,  t  West. 

Bep.  2U,  llOInd.  W. 

Ed  line  with  this  Is  another  decision  thatan  ad- 
minlttiator  mo;  appeal  from  an  owiei  of  parmeot 
on  tbe  eronnd  that  It  laya  dowD  a  role  of  appor- 
ttoomeiit  lAlob  wotka  tnjnstke  aa  between  ciedl- 
tanottbesslale,  B«  MoOune^  Brtate,  TS  Mo.  BXL 
An  exeentor  mar  appeal  fron  an  order  setUnr 
aside  a  aale  whlob  be  has  made  as  anttaorlsed  sod 
required  bythe  wUL  Be  Bajncer't  EMate,  TB  Iowa. 
in.  aA-B. 


Hkv  Yobx  Cocbt  or  Apfbau. 


Th«  rlelit  to  appeal  1«  Utnltad  to  fbe  eztenl 
of  the  grleYanco. 

EoM  v.  Fan  Seliaiek,  7  Paige,  893,  8  L  ed. 
1B3;  (Siyler  t.  Mortland,  8  Paige,  278,  B  L.  ed. 
983;  Idles  '■  Barem,  11  Wend.  227;  Card  t. 
A'nl,  10  Fnlge.  436,  4  L.  ed.  10S8;  iMii  t. 
Yandrrhevdea,  6  Cow,  719. 

This  ts  like  a  Mil  of  interplradpT,  the  plaln- 
tifls  being  Btakehaldera  and  Uie  defeLidanta  be- 
Idk  the  tno  dajmants, 

in  Buch  an  action  the  plaintiff  has  nohitetest 
eTi-^pt  to  be  rid  of  the  tbiug,  detit,  or  duty 
-nbich  the  two  defendaola  both  claim.  All 
thiLt  is  material  to  him  l«  a  determfDalloa  that 
tbp  bill  of  interpleader  has  bee Q  properly  filed. 

Dom  T.  Fox,  61  N.  T.  2B4;  AtHnwn  t. 
Vankt,  1  Cow.  6fll;  11  Am.  &  Eng.  Encyclop. 
Law,  pp.494.  501,  no(«  J;  Co^i^l  i.Arm»trotig, 
•n  m.  139;  Badtatt  t,  A^ff'*,  2  Fafge,  200,  3 
Led.  878. 

An  executor  cannot  appeal  la  behalf  of  one 
ft  of  legatees  or  credllora  as  against  another, 
where  all  are  before  the  conrt. 

JxelUtt  V.  Balhinm,  4  Paige.  109,  8  L.  «d. 
Sni;  Bate$  t.  Bf^iv.  40  CaL  468;  Wrighf* 
J£ataU,  49  Cal.  650. 

A  trustee  cannot  appeal  In  behalf  of  one 
beoeficiarr  aa  against  other*  where  oil  are  be- 
Jore  the  court. 

Salmon  t.  Pierian,  8  Md.  509:  Steicart  t. 
(held.  88  Md.  86;  Bocket  v.  Ih<!u,rn,  78  N.  T. 
3s£S;  HiUl  T.  Brook*.  89  N.  Y.  33. 

O'Brlvn.  J.,  deltrered  the  opinion  of  llie 

court: 

The  plalntlfTa,  as  executors  and  trustees  of 
the  will  of  Frani;is  W.  Tracy,  who  died  April 
IS,  1686,  brought  this  action  in  order  to  pro- 


consisting  of  both  real  and  personal  property. 
Numerous  large  bequests  were  made  to  col- 
lateral relatives,  and  also  to  rarious  public  and 
pilvate  charilable  institutions.  The  residuary 
eMate  waa  left  to  the  widow.  The  only  clause 
Of  the  will  with  which  we  are  concerned,  in 
the  decision  of  this  appeal.  Is  the  one  in  which 
proTision  was  made  for  the  defendant  Harriet 
F.  Tracy,  who  fa  the  onlycblld  and  heir-at-law 
of  the  testator.  At  the  time  of  his  death  she 
was  an  infant,  nearly  nineteen  years  of  age, 
aiiH  since  the  commencement  of  this  action, 
and  about  the  month  of  ApriL  1S90,  she  mar- 
ried one  George  Thompson.  She  Is  the  daugh- 
ter of  a  former  wife,  who  obtained  a  dirorce 
from  the  testator  many  years  before  his  death. 
Wlien  very  young,  she  and  her  mother  sepa- 
raicd  from  the  testator,  and  took  up  their  resi- 
oence  in  the  City  of  New  Tort,  while  (be  de- 
ceased coDtlDued  to  reside  In  Buffalo,  where  he 
died.  The  relations  between  the  deceased  and 
hia  daughter  and  her  maternal  relatives  had 
for  many  years  been  hostile.  Her  mother's 
maiden  name  waa  Robinson,  and  the  child  took 
tliat  name,  and  is  BO  deaijinBted  In  some  paris 
of  the  case.  The  testator,  by  a  codicil  to  his 
will  bearing  date  Ausuat  10,  1879,  provided  a 
trust  fund  of  (100,000,  the  income  of  which 
was  to  be  paid  to  his  daughter  daring  her  life, 
the  principal  to  be  divided  among  her  issue  at 
her  death.  The  form  of  the  bequest  was  to  the 
executors  of  his  will  in  trust.  The  same  codi- 
cil contained,  however,  the  following  provlsioD: 
ISLRA. 
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"In  case  any  beoeflclarf  named  In  my 
last  will  and  testament,  whether  a  dertoee. 
legatee,  or  eettvi  gve  trvii  therein  named,  shall, 
in  person  or  by  another,  contest  the  probate  of 
mysaid  leal  wit]  and  testament  or  any  codicil 
thereto,  or  aball  Inaiitule  any  proceedioga  of 
ij  klad  with  a  view  to  avoid  or  annui  my 
_jjd  last  will  and  teatament  or  anr  codicU 
thereto,  or  any  provision  In  mysaialast  will 
and  testament  ot  in  any  such  codicil  contained, 
then  and  In  either  case  I  do  hereby  revoke  all 
provisions  In  my  said  last  will  aui  teslameni 
or  inany  codicil  thereto  contained.  In  favor  of 
the  person  or  corporation  contesting  cVMekine 
to  avoid  such  last  will  and  testament  or  codicu 
or  provision.  And  If  such  contestant  shall  be 
my  daughter,  then  I  give,  devise,  and  beqneath 
to  my  wife  all  the  property  which  in  and  by 
such  last  will  and  testament  and  the  codicils 
thereto  is  or  shall  he  given  to  my  executors  in 
trust  for  my  said  daughter's  benefit  It  my 
wife  shall  be  such  contestant,  then  I  give,  de- 
vise, and  bequeath  to  my  executrix  and  execu- 
tors aU  tbe  property  wbicn  is  by  my  aaid  last  will 
and  testament  or  any  codidl  thereto  given  to 
my  wife,  in  trust  for  my  daughter,  upon  the 


that  the  leatator  contracted  a  second  marriage, 
and  the  wife  referred  to  in  the  providona  of 
the  will,  and  who  took  the  residuary  estate, 
and  with  whom  he  lived  up  to  the  time  of  his 
death,  is  the  wife  of  this  marriage. 
A  few  days  after  tbe  death  of  the  testator, 
with  tbecodicils,  were  presented   to 


served  upon  tbe  daughter,  tbe  defendant  in 
this  action.  Upon  the  return  day  of  the  cita- 
tion the  surrogate,  of  hisown  motion,  appointed 
a  special  guardian  for  thedauehterfor  the  sole 
purpose  of  appearing  and  protecting  her  in- 
terest Id  tbe  proceedings  to  prove  the  will. 
Suheequently,  and  after  consultation  with  the 
defendant  and  her  relatives  in  New  York, 
and  with  counsel  there,  acting  for  tbem,  the 
guardian  interposed  an  answer  before  the  sur- 
rogate, taking  issue  in  tbe  usual  form  with  the 
allegations  of  the  petition.  The  Hpecial  guard- 
Ian  also  retained  counsel,  and  under  the  direc- 
tion of  tbe  surrogate  the  proponents  of  the  will 
were  required  to  produce  many  witnesses  be- 
fore him  for  examination,  and  tbe  trial  con- 
tinued during  a  number  of  days.  It  was  con- 
tended Id  behalf  of  the  special  guardian  that 
tbe  testator  did  not  ptHnea  testamentary 
capacity;  and  various  witnesses,  including 
servants  of  the  deceased  and  also  experts,  were 
called  to  sustain  that  contention,  "rhe  guard- 
ian, through  bis  counsel,  requested  the  aurro- 
gate  to  refuse  probate  to  the  wilL  Id  the 
month  of  November,  1SS6,  the  surrogate  en- 
tered a  decree  admitting  the  will  to  probate, 
which  among  other  things,  contained  this 
clause:  "Pursuant  to  section  2623of  theCode 
of  CivD  Procedure,  It  is  hereby  stated  that  tbe 
prol)ate  of  said  will  was  contCAted."  TIk 
dauffhtet  herself  was  present  at  tbe  hearing. 
and  wns  called  and  heard  as  a  witness  oo  M- 
balf  of  the  special  guardian.  After  the  entry 
of  the  decree  admitting  tbe  will  to  probate,  the 
widow  executed,  acknowledged,  and  Sled  with 
.  the  aurrogate  a  paper,  under  seal,  which  recited 
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thai  Bh«  WM  ttw  nsldatur  >«0rte«  ttod  d«naee 
of  ber  late  bntbend'i  will,  which  had  Iwen  ad- 
mitted to  probate.  The  [»otUod  at  the  decree 
ttaiing  that  it  was  contealed,  aod  of  the  will 
aDd  codldl  tbU  the  legacy,  in  caaeofiucb  con- 
teat  should  be  deemed  revoked,  were  referred  to. 
It  tliea  redted  tiiat  she  was  destrous  that  all  tlie 
provialons  of  her  bnslHHid'BwUl,  respectiDghls 
dau^bter,  abould  be  obaerved,  proriding  bia  rep- 
uialioD  and  capadtr  be  not  further  gnestioned. 
It  then  stipulated  uat  the  executors  (of  wbom 
sbe  was  one)  shall  notclaimlQanywajlbat  (he 
right  of  thn  dftughterto  the  prorlafons  of  the 
will  for  her  beoeflt  had  beeo  farfeiled;  that 
no  effect  should  be  given  to  the  clanse  revoking 
tbe  legacy  in  cue  of  a  contest  by  the  legatee, 
but  that  the  legacy  should  bedeeioed  legal  aod 
valid,  and  the  trust  in  favor  of  the  daughter 
executed.  The  consideration  for  this  agreft- 
ment  on  tbe  part  of  tbe  widow  was  stated  to 
be  tbe  omission  ot  the  daughter  to  appeal  from 
the  decree  of  ibe  surrogate,  and  It  was  in  t«rms 
conditioned  that  no  SQCh  appeal  should  be 
taken,  and  that  no  action  orproceedine  of  any 
nature  should  be  brought  by  or  Inbehalf  of  the 
daughter,  ocbyany  person  claiming  through 
or  under  her.  to  set  aside  the  probate,  or  ques- 
tion  the  validity  ot  the  will  or  tbe  t«stamentary 
capacity  of  her  husband;  and  in  case  such  ap- 
peal, action  OT  proceedinn  should  be  brought 
or  instituted,  then  tlie  stipulation  and  agree- 
ment should  be  void  and  of  no  effect.  The 
epedal  guardian,  however,  appealed  from  the 
decree  of  the  surrogate  to  the  general  term, 
where  the  decree  was  affirmed. 

Two  of  Ihe  executors  then  brought  this 
action  to  procure  the  judgment  of  tbe  court  as 
to  tbe  diBpositiou  of  tbe  |100,0O0  which  the 
daughlerwaa  to  take  by  the  provifloni  of  the 
will.  The  widow  declining  to  become  a  partv 
plaintiff,  was  made  a  defendant,  both  individ- 
ually and  as  executrix  and  trustee  uoder  the 
will.  The  daughler  is  the  only  other  defend- 
ant, and  no  o^er  question  is  raised  by  tbe 
pleadings.  Tbe  complaint,  after  alleging  the 
making  of  tbe  will,  its  pro'dsions,  the  death  of 
the  lestator  and  the  proceedings  before  the  sur- 
rogate, stated  that  tbe  daughter  still  claimed 
the  legacy,  bnt  that  the  plainliffa  were  advised 
that  by  reason  of  the  clause  above  quoted,  aod 
the  contest,  the  provirfons  of  the  clause  revok- 
ing the  gift  upon  certain  contingencies  became 
operative,  ana  that  the  widow  was  entitled  to 
the  same.  The  relief  asked  was  that  the  court 
givecoQStruotionlothecUusesof  tbe  will  touch- 
ing this  legacy,  and  tbe  fund  mentioned  therein, 
and  that  it  determtne  the  conflicting  claims 
thereto,  and  define  the  rights  and  duties  of  the 
plaintiff  concerning  the  same.  The  special 
term  held  that  the  contest  before  thesurrogate, 
by  and  in  the  name  ot  tbe  special  guardian, 
was  not  a  contest  by  the  daughter,  in  person  or 
by  another,  witbin  the  meaniug  of  tbe  clause 
in  tbe  codicil  expreasiue  the  conditions  upon 
which  the  legacy  should  vest,  and  that  she  was 
«nlitled  to  tbe  bequest.  The  general  term  af- 
firmed the  judgment,  bnt  upon  the  ground 
that,  the  daughter  being  an  infant,  and  having 
merely  submitted  her  rightsto  tbe  court,  tbe 
revoking  clause  was,  as  to  her,  an  attempt  to 
subvert  tbe  course  of  judicial  proceedings,  and 
to  deprive  the  court  of  the  right  and  duly  im- 
posed upon  It  by  law,  in  all  cases,  to  Institute 
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of  its  own  moUon  proper  proceedings  for  tba 

Srotection  of  Infants,  end  that  as  to  tbs 
augbter  the  condition  was  void  as  against 
Eublic  policy.  It  held  that  the  contest  must 
e  deemed  to  have  been  made  by  the  daughter, 
although  the  actual  steps  were  lAken  by  tbe 
guardian.    Brj/ant  v.  Thompton,  87  N.  T.  8. 

The  widow  aDowed  the  judgment  to  pass 
without  any  answer  or  otlier  opposition,  and 
the  only  parties  who  have  appealed  to  this 
court  are  the  two  executors  who  brought  th« 
action.  Tbe  argumentof  the  case  was  accom- 
panied by  a  moUoo  in  tbU  court  to  dismiss  tbe 
appeal.  The  question  Is  therefore  raised 
whether  the  plaintiffs  have  such  a  standing  in 
the  case  as  enables  ibem  to  bring  the  appeal. 
The  plaintiffs  clearly  had  tbe  right  to  bring  thia 
action  in  order  to  procure  a  judicial  determina- 
tion of  the  question  aa  to  which  of  two  claim- 
ants waseotitled  to  tbe  fund,  and  also  to  obtain 
the  inatnictions  of  the  court  In  regard  to  iheir 
duties  under  the  will.  They  have  obtained 
these  instructions  and  this  determination  from 
the  bigbesl  court  of  the  State  possessing  origi- 
nal and  general  Jurisdiction.  There  were  two 
parties  who  bad  a  pecuniary  interest  in  the  de- 
cision of  tbe  question  Involved  in  the  case, — tho 
daughter,  who  Is  satisfied  with  tlie  result,  as  it 
la  In  her  favor,  end  the  widow,  who  does  not 
appeal  The  Judginent  rendered  In  the  court  to 
which  the  plamtiffsreijorted  In  the  first  instanco 
is  a  perfect  protection  to  them  In  the  disposi-  - 
tton  of  ibe  fund  in  accordance  therewith,  and 
in  tbe  performance  of  every  duty  growing  out 
of  the  legacy  to  tbe  daughter  under  tbe  pro- 
visions of  the  will.  This  being  true,  what  in- 
terest have  the  plaintiffs  in  the  further  proseca- 
Uon  of  tbe  actlont  They  had  an  interest,  and  it 
was  their  duty,  to  procure  a  judicial  determina- 
tion of  tbe  questions  presented  by  the  facta 
aUeged,  but  no  interest  or  duty  in  obtaining  a 
decision  according  to  some  view  of  the  law 
that  they  may  have  themselves  entertained,  or 
have  been  advised  by  counsel.  Appealsarenot 
allowed  to  this  court  for  the  purpose  of  settling 
abstract  questions,  however  interesting  or  im- 
portant tbeiy  may  be  to  the  general  public  or 
to  the  legal  profession,  but  to  correct  errors  in- 
juriously aftectlnK  the  rigbti  of  some  party  ^ 
tbe  litigation-  The  plaintiffs  are  not  concerned 
in  the  slightest  d^ree  In  any  \effii  sense,  with  the 
queetiou  whether  the  pronsi(»i  for  tbe  daugh- 
ter be  held  for  h#r  or  deemed  revoked,  under  the 
other  clause,  and  secured  to  the  widow.  The 
widow  is  not  here  complaining  of  the  lesnlt  in 
the  courts  below.  Had  she  waived  in  writing, 
or  in  any  other  way  binding  upon  her,  the 
conditions  of  her  stipulation  touching  the  con- 
test before  the  surrogate,  after  the  general  term  ** 
bad  passed  upon  tbe  question,  it  would  amount 
to  a  settlement  of  the  controversy  between  the 
only  parties  having  a  pecuniary  Interest  in  it 
which  would  prevent  an  appeal  Looking  at 
the  substance  of  things,  and  keeping  in  mind 
the  relations  which  Ibeae  two  beneQciariea  now 
bold  to  the  case,  we  cannot  see  that  the  present 
appeal  stands  on  grounds  anv  different  from 
what  it  would  then.  Tbe  widow,  after  the  ap- 
peal to  the  general  term  from  the  decree  of  the 
surroKate,  could  have  waived  the  condiliona 
contabied  in  her  stipulation  in  regard  to  tbe 
.  effect  of  an  appeal,  u  she  bad  before  renounced 
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the  beaefils  of  Ibe  clause  reroldng  the  legec; 
In  case  of  the  coDtesL  She  did  not,  It  U  true, 
waive  tliesecooditions  expressly,  but  ibe  failed 
■wbenmadea  party  tothiH  action,  to  Insist  upoD 
tbem;  and  it  Is  not  perceived  that  the  plaintifTa 
bsve  BDj  Imereet  in  Insistlne,  through  aa  ap- 
peal to  Uiia  conn,  apoD  a  piomt  wbich  the  real 
and  only  beneficiary  baa  refused  to  raise  for 
herself.  The  widow,  si  already  observed,  con- 
ditionally renounced  the  benenis  of  the  revok- 
ing clause  by  her  deed;  anduoone,  wethink, 
should  be  permitted  to  urge  that  this  deed  has 
become  inoperative  bv  reason  of  a  breach  of , 
ita  coaditions  except  nerself ,  and  that  posftfoo : 
abe  is  not.  It  seems,  tnclioed  to  take. 

The  plaJDtlSs  are  not  seeking  any  benefit  for 
themselvea  in  the  action.  They  have  simply 
asked  the  Judement  and  advice  of  the  court  in 
regard  to  ine  disposition  of  property  belouffing 
to  others,  wliich  is  In  their  care  and  keeping. 
The  court  has  given  the  Judgment  and  advice 
prayed  for,  and  the  teal  beneflciariea  do  not 
complain.  Whether  the  plalDtiSB  are  entitled 
to  be  heard  furtiier  in  Uils  court  does  not  de- 
pend upon  any  Inherent  right  which  the  plain- 
tiffs, as  sniUn,  have,  but  upon  ezpreas  statu- 
tory pennisdon.  SCatt  v.  Kine*  Ooitniu,  125 
N   ^313. 

The  right  of  a  party  lo  have  all  disputes  in 
which  be  baa  any  interest  determiued  accord- 
ing to  judicial  forma  in  a  court  possessing 
original  Jurisdiction  is  absolute,  if  indeed  there 
are  any  such  rights.  In  a  strict  sense.  But, 
when  he  seeks  to  have  the  Judgment  reviewed 
in  this  court,  he  must  be  able  to  point  to  some 
statute  givingblm  the  right  and  conferring  the 
jurisdictioQ.  Tbe  only  statute  relied  upon  as 
securing  to  the  plaintiff  in  this  case  the  right 
to  appeal  is  section  1394  of  tbe  Code  of  Civil 
Procedure,  and  under  that  section  the  right  is 
limited  to  a  party  aggrieved.  In  thb  case  the 
executors  and  trustees  under  a  will,  having 
asked  the  court  for  directions  in  regard  to  their 
duty  and  for  a  judgment  as  to  which  of  two 
parties  Is  entitled  to  a  certain  bequest,  which 
directions  and  judgment  are  given  and  acqui- 
esced in  by  both  of  the  alleged  claimants  of 
the  fund,  the  plaintiffs  are  not  aggrieved,  with- 
in the  meaningof  the  Statute,  by  the  Judgment 
rendered.  The  question  decided  in  the  courts 
below  and  presented  by  the  record  Is  undoubt- 
edly one  of  great  interest  aod  itnportance,  and 
for  that  reason  should  not  be  passed  upon  by 
this  court  until  brou^t  here'  by  oome  party 


versy.  Cases  can  be  and  are  died  by  tbe 
learned  counsel  for  the  appellants  in  whidt 
this  court  has  entertained  appeals  by  executors 
and  trustees  under  wills  from  judgments  of 
this  character.  But  it  Is  believed  that  they  arc 
cases  either  In  which  the  point  was  not  raised 
at  all,  or,  if  raised,  the  appeal  was  not  only  % 
the  trustees,  as  in  this  case,  but  by  the  bene- 
ficiaries, also,  so  that  a  motion  to  dismiss,  as 
now  before  us  in  this  case.  If  granted,  would 
not  dispose  of  the  case,  but  would  still  leave 
tbe  same  questions  to  be  determined  upon  the 
appeal  of  the  other  parlies.  If  in  this  case  the 
widow  had  contested  tbe  right  of  the  daughter 
lo  receive  the  legacy,  and  claimed  it  for  herself, 
under  the  clause  providing  for  revocation,  and 
had  appealed  to  this  court  to  maintain  that 
positfon,  and  the  appeal  was  before  us,  we 
would  not  then  reRard  this  motion  as  of  much 
practical  fmponance.  This  was  the  aituatioQ 
when  the  court  was  asked  lo  dismiss  the  appeal 
in  most  if  not  all  tbe  cases  of  a  similar  charac- 
ter to  which  our  attention  has  beta  directed. 
An  appeal  to  this  court  does  not  lie  unless  tbe 
party  appealing  haa  an  interest  in  the  contro- 
versy. F^pk  T.  Lawrmee,  107  N.  T.  607, 10 
Cent.  Rep.  790;  BgaU  v.  DHwn&ury,  106  S. 
Y.  868,  8  Cent.  Rep.  78. 

The  case  of  Rwpis  v.  Jonei,  110  N.  T.  009, 
la  not  contrary  to  these  views.  In  that  case 
tbe  commissioners  of  tbe  land  ofQce,  represent- 
ing the  State,  made  a  grant  of  land  under 
water  lo  an  Individual.  Subsequently  the  de- 
termination of  tbe  commissioners  In  making 
the  grant  was  reversed  by  the  supreme  court 
on  certiorari,  and  tbe  commissionen  appealed 
to  tbis  court,  where  a  motion  to  dismiss  was 
denied.  Tbe  order  appealed  from  in  that  case 
in  effect  nulUded  the  grant  made  by  the  ytat« 
and  tbe  commissioners,  as  public  officers  repre- 
senting tbe  Slate,  wenin  duty  bound  to  defend 
the  grant  aeainst  the  effect  of  an  erroneou* 
decieton,  andao  were  aCBTleved. 

We  think  Uiat  Ibe  pUlnUffs  have  no  interest 


Earl,  Flnchi  and  Paokham,  JJ.,  concur; 
RafC«r,  Oh.  J,,  and  Aadiwwaand  Onvr 
JJ.,  dissent. 


WYOMING  StTFREHB  COURT. 


St  Leonard  WRIQHT. 


A  Iftw  cliKiigliig  Uw  motto  «fproe«dnr« 

from   Indictment  to  Information   In  oases  ol 

oflsnsea  already  eommttted.  Is  not  tx  tx»t  faeto, 

id  does  not  InMtis*  any  autotanUai  right  ot  tbe 


APPLICATION  for  a  writ  of  habeas  corpus 
to  obtain  the  release  of  petitioner  from  tbe 
UL.R.A. 

See  also  23  L.  E.  A.  830;    24  L. 


custody  of  tbe  sheriff  of  Laramie  Ooan^- 
Iknitd. 

The  facts  are  stated  In  the  opinion. 

Metn.  Douebutnn  ft  V»a  Orsd«l.  for 
petitioner: 

It  Is  &  vested  rigbt,  behmging  to  tbe  peti- 
tioner, to  bave  hli  case  preamlea  to  a  grand 
juiT,  and  he  cannot  be  dq)clTed  of  such  vestetl 
right  by  legislation  subsequent  to  tbe  date  of 
tbe  conimlssiDO  of  tbe  allied  ctIdk. 

BiU  of  Rl^ts,  %  es,  Wyoming  Const,  art. 
1;  Ering  Y.Mfouri,  107  U.  8.  m,  9S&-23S, 
n  L.  ed.  MM,  OOS-Oll;  MeChng  i.  Stait.  i 


1.  A.  3B7 ;  29  L.  R.  A.  834;  36  L.  B.  A.  238. 


1801.  Ji 

Wub.  STT;  Be  Dwrim,  10  HouL  UT;  Aopb 
v.  I1i«fii2e,  G7  CaL  104. 

A  petition  for  a  writ  of  habeu  eorpua  U  tbe 
proper  remedy  and  mode  of  procedure  when  ft 
draws  Id  qu«etioD  tbe  jurisdiction  of  the  court 
under  whose  Beatrice  the  petitioner  Is  deprived 
of  bis  Uberw. 

l^opU  V.  Xeition,  16  Hdd,  214;  Re  Sldrtd,  46 
Wig.  SSO;  M  parte  Farnham,  3  Colo.  646. 

Mr.  Oluwlas  ST.  Potter,  Aitj/Gm.,  tor  tbe 


Oro«ab«ek,  Ok.  J.,  deHvered  the  opinioi 
of  the  court: 

Tbb  is  a  hearing  upon  (be  demurrer  to  the 
answer  and  return  of  A.  D.  Kelley, 
Laramie  County,  to  the  petitlm  for  the  writ  of 
habeas  corpus,  and  to  the  writ  It  Is  admitted 
that  the  demurrer  raises  all  tbe  qoeatioiti  In- 
volved, and  that  the  dedsion  upon  It  wOl  dls- 
poae  of  the  endra  case.  Tbe  answer  and 
return  of  the  sheifff  ibow  that  tbe  petltioDeT, 
Leonard  Wriffbt,  Is  restrained  of  his  Ilber^  bj 
the  said  sholft  In  tbe  Jail  of  said  I«ramfe 
Countv,  tmder  a  sentence  of  the  district  court 
of  said  couQtj,  for  the  term  of  two  years  and 
six  months,  uuder  his  plea  of  guutj  of  an 
aaaanlt  with  an  attempt  to  commit  rape.  The 
defendant  was  Informed  against  bv  the  < 
and  prosecuting  attorney  of  salo  county  for 
the  crime  of  mpe,  under  the  prorisiona  ot  tbe 


lawpaased  by  ue flist L^Matare ot  the  Stale 
of  Wyoming,  approved  Januatr  10>  1801,  en- 
titled "An  Act  to  Chance  and  Regulate  the 
Orand  Jutv  Uyilem  hy  Bodndng  the  Number 
ot  Grand  Jurors,  Providing  that  a  Qraod  Jury 
aball  be  Summoned  only  when  Ordered  by  the 
Court,  and  Providing  tot  tbe  Prosecution  by 
Information,  and  tbe  Procedure  thereunder. 
Seas.  Laws  Wyo.  ISOO-U.  diap.  60.  p.  218. 

Tbe  ofTense  is  charged  in  the  Infonnatloti  as 
having  occurred  CD  the  19th  day  of  December, 
A.  D.  IWO,  nearly  a  month  before  Ibe  Act 
took  effect;  and  the  counsel  for  the  petitioner 
claim  that  the  petitioner,  notwiUuilanding  his 

Slea  of  gollty,  should  be  proceeded  against 
y  Indictment  instead  ot  hy  Informalfon,  at, 
Erior  to  tbei  '  "  ' 

e  could  onl, 
ment.  It  is  urged  that  tbe  petitioner  is  held 
without  due  process  of  law,  and  that  the  law 
applying  to  the  proeecntton  of  offenses  com- 
mitted prior  to  its  enactment  is  an  at  pottfaeto 
law,  and  in  violation  ot  section  8S  of  the  Dec- 
laration of  Rights  (Const.  Wyo.  art  1},  which 
states  that  "  no  a>  pctt  faelo  law,  nor  anv  law 
impairing  the  obligation  ot  contracts,  shul  ever 
be  made."  The  constitutional  authority  for 
tbe  enactment  of  the  Statute  Is  found  In  said 
article,  and  reads  as  tallows:  "Sec.  0.  Tbe 
right  of  trial  by  ]uty  shall  remain  inviolate  In 
criminal  cases,  but  a  Jury  In  civil  cases  In  all 
courts,  or  in  crimlnsl  cases  In  courts  not  of 
record,  may  consist  of  less  than  twelve  men, 
as  may  be  prescribed  by  law.  Hereafter  a 
grand  Jury  may  conaiat  of  twelve  men,  any 
fiine  of  whom  concurring  may  find  an  indict- 
ment, but  the  Lej^slature  may  change,  regu- 
late, or  abolish  the  grandjuiv  system."  "^ea. 
18.  Until  othervrise  provftled  by  law,  no  per- 
son shall,  for  a  felony,  be  proceeded  against 
criminally,  otherwise  wan  by  an  Indictment, 
except  in  casta  arising  in  the  land  or  naW 
t8L.R.A. 
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forces,  or  to  the  mQlUa,  when  In  actual  servlca 
tn  time  of  war  or  public  danger." 

Tbe  Act  provldlDg  for  proeecntiocs  by  In- 
formallons,  andunderwblcb  the  petitioner  was 
accused,  provides,  among  other  things,  that  all 
crimes,  misdemeanors,  and  offenses  may  be 
prosecuted  in  tbe  court  having  jurisdiction 
thereof,  either  by  indictment,  as  "hereinafter 
provided,"  or  by  information.  It  further  pro- 
vides that  "no  grand  jury  sball  hereafter  be 
summoned  or  required  to  attend  at  ibe  slttingB 
of  any  district  court  In  this  State,  unless  tbe 
same  sball  be  ordered  by  a  district  court,  or  by 
tbe  judge  thereof,  in  the  vacation  or  recess  of 
said  cowl,  and  the  grand  joty  shall  conalBt  of 
twelve  men,  nine  of  whom  must  concur  in  the 
finding  of  an  Indictment."  Tbe  Act  waa  un- 
doubtedly Intended  to  apply  to  prosecutions  of 
all  offenses  committed  prior  to  the  pssaace  of 
the  Act  as  well  as  to  those  committed  tnere- 
after.  There  is  no  repeal  ot  exisUng  laws,  nor 
any  saving  cleuse  prmidlng  that  Onuses  com- 
mitted prior  to  tbe  passage  of  the  Act  shall  bo 
inquired  of,  prosecuted,  and  punished  nnder 
laws  ezistinc  at  the  lime  of  tbe  paassge  of  the 
AcL  It  seems  that  tbe  Legislature  had  deter- 
mined to  dispense  with  grand  juries  after  tbe 
Act  took  effect,  except  when  called  by  the 
court  or  Judge  thereof,  following  very  closely 
the  law  of  Iflcblgan  in  thia  respect.  The  ^n- 
era]  right  to  substitnte  prosecutions  by  infor* 
matlon  in  place  of  prosecutions  by  indictmeot 
is  conceded,  In  view  ot  tbe  oonstitotional  pro- 
vlsioos  In  this  State,  and  it  is  not  claimed  that 
this  infringes  any  right  ot  a  defendant.  In- 
deed, this  has  been  so  frequently  settled  that  it 
Is  unnecessary  to  dte  any  authorities,  but  we 
dte  a  few,  which  have  come  Immediately 
under  our  observation.  Eurtado  v.  Califor- 
nia, 110  U.  S.  616,  28  L.  ed.  SfS:  ib  I/mrie,  8 
Colo.  400;  BtaU  v.  Banutt,  8  Kan.  250;  Bow- 
an  V.  8taU.  80  Wis.  190. 

These  cases  dispose  also  of  the  question  as  to 
whether  or  not  a  proceeding  by  Information  la 
due  process  of  law,  and  we  do  not  consider  it 
necessary  to  dwell  longer  on  tills  point.  We 
reach  the  vital  question,  which  it  is  practically 
admitted  Is  tbe  only  one  before  us,  whether  or 
~  ~ '  the  petitioner  luw  a  right  to  complain  now, 


•ented  to  us,  of  a  defendant,  represenie 


gollty,  after  he  has  interpcMd  hlf  plea  of 
guilty,  aft«r  he  has  had  ample  time  to  raise  all 
objections  to  tbe  validity  of  the  proceedings, 
now  aslcing  this  court  Co  release  htm  from  im- 
prisonment under  what  he  claims  is  a  void 
sentence,  we  shall  proceed  to  determine  the 

Juestlon  whether  or  not  tbe  l>iatrict  Court  for 
isramle  Connn  acquired  Jurisdiction  of  the 
case  by  tbe  information  filed  therein,  ot 
whether  tbe  petitioner  had  a  right  to  be  in- 


tbe  question  as  to  whether  or  not  a  law  b  en 
patt  facto  are  found  In  the  case  of  CaiAtr  v. 
&iM,  S  H.  S.  S  DalL  886,  1  L.  ed.  648.  and 
hare  been  very  generally  adopted  by  the  courts 
of  this  coontty.  They  define  tbe  following 
tews  as  a  ptttfaeto:    (.1)  every  law  that  makes 


Wtouiks  Supkkmx  Cocbt. 


in  action  done  before  the  paaclng  of  the  law, 
and  wblch  wu  innocent  wben  done,  crimiDBl. 
and  pnatahei  mch  action;  (2)  evet^  law  that 
aggravates  a  crime  or  maket  It  greater  than 
-when  It  waa  committed;  (8)  ererj  law  that 
changes  the  punishment,  and  inflicts  a  greater 
puaisDment  than  the  law  annexed  to  the  t^rime 
when  committed;  (4)  CTery  law  that  allera  the 
legal  rules  of  eridence,  and  receives  lesa  or 
different  leatimony  than  the  law  required  at  the 
time  of 'the  commission  of  Ihe  oSense,  in  order 
to  convict  Uie  offender.  Mr.  Jtulice  Chase, 
who  delivered  the  opinton  of  the  court,  says; 
"But  I  do  not  consiaer  aa;  law  tx  pott  Jacto, 
wlibln  the  prohibition,  that  molllfles  ttie  rigor 
of  the  criminal  law:  but'only  those  that  create 
or  aggravate  the  crime,  or  increase  the  punish- 
ment, or  change  the  rules  of  evidence  for  the 
purpose  of  conviction."  Tested  hy  these  plain 
rules,  there  would  be  little  difBculty  in  deter- 
mining the  question  before  us;  but  the  courts 
have  not  contented  themselves  with  this  clear 
dednition;  and  so  It  was  lield  bv  Jfr.  Juttied 
Washington,  lu  hia  charge  to  lie  jury  in  a 
United  States  circuit  court,  that  "an  «  poit 
facto  law  Is  one  which  In  its  operation  makea 
that  criminal  which  was  not  eo  at  the  tidie 
wben  the  action  was  performed;  or  which  in- 
cressea  the  puDlshmeal;  or,  in  abort,  which.  In 
relatioD  to  the  ofteuae  or  its  consequences,  alters 
the  situation  of  a  par^to  hit  disadvantage." 
United  &att»  r.  BaO.  8  Wash.  0.  C.  866. 

In  thecaaeof  Kringy.  Mittovri.lOJ  U.  8.  221, 
27  L.  ed.  506,  thla  last  deBnltlon  was  quoted 
with  the  evident  approval  of  the  learned  Juatice 
delivering  the  opinion  of  the  Supreme  Court  of 
the  United  Sutes  in  that  case,  with  a  statement 
that  the  case  was  carried  to  the  supreme  court 
and  the  judgment  affirmed,  as  reported  in 
Fkteher  v.  Peck,  10  D.  S.  6  Cranch,  87,  8  L. 
ed.  163-  bat  a  careful  investigatloD  of  the 
opinion  In  the  case  last  cited  will  show  that  the 
GDBige  of  Mr.  Juttteo  Washington  was  not 
oon^ered,  or  even  touched  upon,  in  the  opin- 
ion of  the  court  It  will  be  seen  that  the 
familiar  deflnftton  of  Blackatone  found  in  hit 
Commentaries  (vol.  1,  p.  40)  has  been  much 
enlarged  by  modem  decisionB. 

Btackstone  thus  defines  the  meaning  of  an 
"etpoMt  facto  l^w."  "When,  after  an  action, 
Indllterent  in  itself.  Is  committed,  the  LegieUr 
tore  then,  for  the  first  time,  declares  It  to  have 
been  a  crime,  and  inflicts  a  punishment  upon 
the  person  who  has  committed  it."  Judge 
Cooley,  in  hia  work  on  Constitutional  Ltmlta- 
tions  (Sth  ed.  p.  829),  aays:  "But.  so  far  as 
mere  modes  of  proceduni  are  concerned, 
party  has  no  more  right  in  a  criminal  than  In 
civil  action  to  insist  that  his  case  shell  be  dis- 
posed of  under  the  law  In  force  wben  the  act  to 
,  be  inveeligsted  la  eberged  to  have  taken  place. 
Bemediea  must  alwavs  be  under  the  control  of 
the  Legislature,  and  it  would  create  endless 
confusion  in  legal  proceedings  if  every  case  was 
to  be  conduct^  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the  courts 
In  existence  when  its  facts  arose.  The  Legis- 
lature may  abolish  cotirts  and  create  new  ones, 
and  it  may  prescribe  altogether  different  modes 
of  procedure  in  Its  discretion,  Cbougb  it  cannot 
lawfully,  we  think,  in  so  doing,  disuse  with 
any  of  those  lubetantial  protections  with  which 
tha  ezlstlug  law  aunounda  the  peraon  accused 
U  L.  B.  A. 


or  crime.  Statutes  giving  (he  government 
additional  challenges,  and  others  which  au- 
thorized ihe  amendment  of  indlctmenia,  have 
been  sustained,  and  applied  to  past  transao- 
tloDS,  as  doubtless  woi^d  be  any  stmilai  Stat- 
ute, calculated  merely  to  Improve  the  remedy, 
and  in  its  operation  working  no  iniuatioe  to 
the  defendant,  and  depriving  him  or  no  sub- 
stantial right."  This  deflnirioa  was  accepted 
as  most  satisfactory  in  the  case  of  Bobinton  v. 
State,  84  Ind.  4S3.  where  a  statute,  providing 
that,  "in  all  aueatlons  alTectlnz  the  credibility 
of  a  witneaa,  nis  general  moTaTcbaTacter  may 
be  given  In  evidence,"  was  held  not  to  be  an 
ex  poU  faeto  law.  The  coort  savs:  "The 
Statute  la  general,  and  apidiea  to  the  trial  of 
all  criminal  cases.  It  fumiahes  merely  a  rule 
of  practice  applicable  alike  to  triala  for  offenaea 
committed  before  and  after  its  pasaage.  It 
does  not  come  within  the  constitntional  inhibi- 
tion of  an  ex  pout  facto  law."  Ftdc  Be  parte 
Setfiitrtim,  66  Ho.  64S.  The  celebrated  case 
of  Kring  v.  Miatouri,  tnpra,  wsa  a  st«p  fultber 
in  the  direction  of  enlarging  the  meaning  and 
defloitlon  of  an  (x  poit  faeto  law.  Ering  had 
pleaded  guilty  to  murder  In  the  second  degree, 
and  his  conviction  of  thia  crime,  under  the 
law  of  Miaaouri  in  force  at  the  time  of  the 
commisaiou  of  the  crime,  waa  an  acquittal  of 
tlie  crime  of  mimier  in  the  flist  degree.  The 
Constitution  of  Missouri  had  been  changed 
after  the  commission  of  the  crime  in  such  man- 
ner as  to  abrogaie  thisprovision.  The  Supreme 
Court  of  the  United  States,  by  a  bare  majority 
of  tbe  justices,  held  (hia  constitutional  pro- 
vision to  be  an  «i  pott  faeto  law,  and  that  it 
could  not  apply  to  offensei  committed  prior  to 
tbe  taking   effect  thereof.     Counsel  for  tbe 

EtitioTier  urge  with  great  force  tiie  following 
iguage  of  Mr,  Jvttia  Miller,  who  delivered 
the  opinion  of  the  court,  as  a  new  definition  of 
pottfaao\xm:  ''Can  tbe  law  with  regard 
._  _il,to Indictments,  tograndjuriea,tothe(rial 
jury,  all  be  changed  to  tbe  disadvantage  of 
the  prisoner  by  state  legislation  after  the 
offense  wbb  committed,  and  such  legislation 
not  be  held  to  be  expottfaelo  becanae  it  relates 
t«procedure,as  it  does,  according  to  Hr,  Blshopf 
And  can  any  substantial  right  which  the  law 
gave  tbe  defendant,  at  tbe  time  to  which  bis 
guilt  relates,  be  taken  away  from  htm  by  a 
poitfatto  legislation,  because,  in  the  use  of  a 
modem  phrase,  it  is  called  a  law  of  procedureT 
We  think  It  cannot."  The  learned  fnstlce  who 
delivered  tbia  opinion  did  not  seem  to  be  aatia- 
fled  with  the  deflnilion,  as  he  restates  (he  defi- 
nition in  the  case  of  Re  Media/,  134  TJ.  S.  160, 
SS  L.  ed.  8S5,  as  follows:  "The  term  'an  pott 
faeto  law,'  as  found  in  the  providon  of  tbe 
Constitution  of  the  United  States,  to  wit,  that 
'no  State  shall  pass  any  bill  of  attainder,  as 
pott  faeto  law,  or  law  impairing  the  obligation 
of  contracts,'  has  been  held  to  apply  to  crimi- 
nal laws  alone,  and  has  been  often  the  aabiect 
of  construction  in  this  conrt.  Withoatmaldng 
eitracta  from  these  deddona.  It  m^  be  said 
that  any  law  which  was  paaaed  after  the  com- 
mission of  tbe  oCenae  for  which  the  par^  b 
being  tried  Is  an  »  pMt  fae^  law  wben  It  in- 
flicts a  greater  pnnUiment  than  tbe  law  an- 
nexed to  tbe  crimeat  Ihe  time  It  was  committed 
(Oridff-  T.  BaU,  8  U.  S.  8  DalL  886,  890.  1  L. 
ed.  648  660-  Krivo  t.  Miuowi.  107  U.  S.  2S], 


87  L.  ei  606!  fteU/iti-  t.  Ftek.  10  U.  8.  S 
Cnncli.  B7,  8  L.  ed.  163),  or  which  altera  the 
■lltution  of  lbs  accused  to  hla  diiadvantiige; 
and  that  no  one  can  be  crimloallj  punished  in 
this  country,  except  according  to  a  law  pre- 
scribed (or  bis  government  by  the  aovereign 
authority  before  the  imputed  offeose  was  coin- 
miiiFd,  or  by  aome  law  paaaed  afterwards,  1^ 
wbicb  the  punlshnieDt  Is  not  Inciwaed." 

Tills  is  a  material  change  in  the  definition 
given  Id  the  case  of  Ering  t.  Miuovri,  and  it 
DOW  remains  to  be  seen  whether  or  not  the  alt- 
uation  of  the  accnsed  baa  been  altered  to  hla 
disadTBDtage.  We  do  not  see  Ibat  It  has.  How 
does  the  chancre  in  the  accusing  tribunal  take 
away  any  subsianilal  rigbta  of  the  acctuedT 
He  admits  himself,  by  bis  solemn  pleaof  iruiltv, 
to  be  rijtbtfuIlT  accused  of  a  grade  of  the  ta- 
f  ense  vith  which  be  is  cbarg^,  and  this  pie- 
Bumahly  by  the  advice  of  hla  counsel,  after  doe 
time  baa  been  given  to  him  to  plead,  and  afier 
be  has  deliberately  withdrawn  bis  plea  of  not 
.EUilty,  Sboiild  he  now  be  beard  to  complain 
i.hata  grand  July  of  aixteen  men,  aa  reqolred 
uv  the  law  In  force  at  tbe  time  of  the  commis- 
s'ion  of  tbe  offense,  might  not  have  Indicted 
bimT  He  admits  his  guilt,  and  after  couviclion 
and  MnUnce  lays  that  he  was  not  properly  ac- 
cused. Tbls  is  a  travesty  upon  Justice,  and 
Illustrates  the  absurdity  of  the  propositi oo  laid 
down  by  aome  of  tbe  conrti.  It  has,  however, 
lieen  recently  held  by  the  Supreme  Court  of 
Montana,  in  the  case  of  ScafaT.  AhJimfiVLoal. 
167,  that  the  constitutional  provision  there  re- 
ducing the  number  of  grand  jurors  from  siiteen 
loseven,  five  of  whom  must  concur  in  tbe  find- 
ing of  an  Indictment,  is  self-executing;  and  the 
court  quotes  wllh  approval  the  followinKcaBee 
to  show  that  such  profltions  apply  to  oSenses 
committed  before  tbe  passage  M  a  law,  and  are 
iiot«i;><Mt/a«(otn tbeirnatureoreffect:  Oo<dey, 
<;nnst.  Lim.  373,  S81,  883;  Ptople  v.  M<>rt(m». 
4e  Cal.  114;  Bishop,  Stat.  Cllmes,  g§  176,  IbO. 

In  the  Cftlifomis  case  (FWph  v,  Mortimer, 
tupra).  it  was  held  that  "it  is  not  an  uncom- 
TDOn  practice  to  change  the  number  of  grand 
jurors  required  to  investigate  criminal  chafes, 
uut  we  have  never  beard  the  right  of  Uie  Lee- 
islatnre  to  make  such  cbanges  qnestioDeo; 
neither  has  It  ever  been  claimed  that  the  charge 
must  be  investigated  by  tbe  precise  aomber  of 
grand  juroraofwbich  that  body  was  composed 
at  tbe  time  the  act  was  committed;"  and  the 
Missouri  case  was  noticed  In  this  opinion  of 
the  Montana  court.  So,  then,  it  was  beld  that 
tbe  reduction  in  the  number  of  the  accusing 
body  did  not  invade  any  substantial  right  of 
the  defendant.  If  the  broad  definition  of  Mr. 
Jtttliee  MUler  In  tbe  Kring  Oat,  apparently 
modified  in  the  case  of  Bt  Medley,  tupra,  was 
followed,  it  would  seem  that  such  a  change  In 
tbe  nnmber  of  tbe  grand  Jury  might  be  the  loaa 
of  a  snbetaotlBl  r^ht  to  the  accnsed.  If  the 
defendant  has  an  unalterable  right  to  be  ac- 
cused by  Indictment,  it  would  Kem  that  he  has 
a  right  to  be  presented  by  twelve  men  out  of 
eiiteen.  If  such  law  existed  at  tbe  time  of  tbe 
commission  of  theoffenee;  and  that  If  a  reduc- 
tion in  tbe  number  of  the  grand  jury  is  not  a 
change  in  his  mbatantlal  rights,  to  bis  disad- 
vantage, the  abolition  of  tbe  accusing  body  1t- 
•elf  would  not  be.  He  has  been  presented  by 
a  sworn  officer,  and,  under  our  law,  an  official 
IS  L.  B.  A. 
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nnder  bond,  and  the  inlormatton  muit  ban 

been  sworn  to,  as  the  law  requires  It.  It  wee 
held  in  tbe  case  of  Marion  t.  State,  3D  Neb. 
383,  that  although  a  law  in  force  at  the  time  of 
the  commiasion  of  an  offense  (murder)  provided 
that  juries  should  be  the  Judgeeof  thelaw,  and 
was  repealed  before  tbe  trial,  it  was  competent 
to  make  the  lodge,  instead  of  tbe  Juiy,  Judm 
<rf  the  law  of  the  case  as  the  Legiakture  could 
make  such  a  change,  and  that  such  a  law  whs 
not  ex  pott  faelo.  Tbe  court  adhered  to  its 
definition  of  an  "tapott  facto  law"  madein  the 
case  of  Manon  v.  Btate.  16  Keb.  MB,  which  ia 
nearly  In  line  with  tbe  definitions  given  hereto- 
fore, and  says;  "Ttie  procedure  only  has  been 
changed.  TbedegieeofpQniabment,  tbechar- 
acter  of  tbe  offense,  and  the  mlea  of  evidenc« 
remain  as  under  the  former  law.  It  may  b* 
observed  that  tbe  only  change  in  the  law  is  to 
provide  another  tribunal  to  pass  upon  the  law 
of  the  case.  Prior  to  tbe  change.  If  the  worda 
in  tbe  former  Code  are  to  be  taken  at  their  full 
meaning  and  Import,  the  Jury  were  the  judirca 
SB  to  tbe  law  of  the  case  on  trial.  After  ibe 
change,  tbe  court  sils  in  that  capadty,  and  ia 
tbe  Judge  of  the  law.  No  vested  right  of  tba 
plaintiff  in  error  is  affected.  A  new  tribunal 
may  be  erected,  or  a  new  Jurisdiction  given  to 

a  him,  and  no  right  is  abridged."  CotA.  v, 
Uipt,n  Pick.  28. 
Non,  ceriainlv,  here  was  a  cbange  In  Ibe 
powers  of  the  trial  Jury.  They  were  stripped 
of  the  right  to  act  as  judges  of  the  law,  and 
tbe  cotirt  was  clothed  with  that  power,  and  yet 
this  was  beld  to  be  no  Inrractlon  of  the  ripnts 
of  the  defendant.  In  the  case  of  Feaplev.  Tit- 
dale,  S7  Gal.  104,  a  case  upon  which  tbe  ct 


found  after  the  utmost  diligence,  tbe  court 
said:  "Tbe  real  and  only  question  is  whethw 
an  InformatioD  presented  after  the  repeal  of  a 
law,  which  required  that  a  person  who  violated 
it  should  be  proceeded  against  by  indictment. 
can  be  sustained  for  an  offense  committed  be- 
fore tbe  repeal."  That  court  held  that  the  law 
was  not  Intended  to  be  retrospective,  like  ours. 
It  also  held  that  a  constitutional  guaranty  aucb 
as  existed  at  the  time  the  respondents  were 
chafed  wlUi  tbe  violation  of  a  Statute  cotild 
not  be  taken  away  by  any  Act  of  tbe  Legists 
ture.  This  seems  to  be  the  view  taken  by  the 
Supreme  Court  of  Washington,  in  the  case  of 
MeOarti/y.8tale,lWaah.iTl.  In  tbls  case  the 
offense  occurred  before  the  admission  of  tlia 
Slate  into  the  Unloo,  and  the  court  there  held 
that  tbe  guaranty  of  tbe  Constitution  of  tba 
[Jniled  Slates  was  in  force  at  the  time  of  the 
commission  of  tbe  offense,  and  could  not  be  tnk- 
en  away,  and  that  Ibedefendant  was  entitled  to 
be  presented  by  a  grand  Jury.  This  was  bi^ld 
evidently  with  mucli  hesitation,  as  the  court  so- 
nounces  on  the  petition  for  a  rehearing  that  in 
view  of  tbe  public  importance  of  tbe  question, 
and  Inview  of  tbe  fact  that  the  case  was  submit- 
ted without  oral  argument  on  tbe  part  of  iha 
Stale,  It  would  not  he  bound  by  the  opinion  ren- 
dered on  the  constitutional  questions  involved. 
The  situation  of  tbe  petiUoner  here  Is  differt- nt. 
Tbe  Constitution  of  WyomiDg  was  In  forcefive 
months  before  the  offense  was  committed,  nnd 
the  only  constitutional  guaranty  which  was 
given  to  tbe  defendant,  except  as  to  the  passage 
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of  an  apettfixeto  law,  was  that,  "uotil  other- 
«riae  provided  by  law,  no  penon  shall  for  a 
felony  be  proceeded  against  criminally,  otber- 
wlaethaD  by  Indictment,  except,"  etc.  It  baa 
been  otherwise  provided  by  law.  and  tbe  de- 
fendant bat  not  been  deprlTed  of  any  tonatl- 
tutional  guaranty.  Tbe  Iramers  of  our  Con- 
stitution did  not  mean  to  follow  tbe  language 
of  the  Federal  Constilutton  that  "no  person 
eball  be  hdd  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  presentment  or 
indictment  of  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naTal  forces,  or  in  the 
militia,  when  in  actual  service  in  Itrae  of  pub- 
lic danger."  The  inientiou  appears  plainly  in 
our  CoDStilutioD  that  there  should  be  no  conatl- 
tutional  guaranty  of  a  presentment  or  indict- 
ment of  a  grand  }aTy>  and  that  nothing  should 
impede  tbe  rigbt  of  the  Legislature  to  change, 
regulate,  or  abollah  the  grand-Jury  ayslem. 

We  cannot  refrain  frcHU  alluding  to  one  pn>- 
Tiaion  of  the  Uw  before  ua.  It  is  provided  in 
Eaneas  and  In  Hicbinn,  by  statute,  that  no 
information  shall  be  filed  until  a  prelimlnarv 
examination  fass  been  had,  unless  such  eiaml' 
nation  be  waived,  except  in  cases  of  fugitives 
from  Juslice.  This  safe  rule  was  enlarged  so 
that  a  praeecutlDg  attorney  may  file  an  infor- 
mation when  he  Is  satisfied  that  a  crime  baa 
been  committed.  This  ts  a  dangerous  power 
to  lodge  In  the  hands  of  a  prosecuUng  officer, 
for  be  msykeep  a  piiaoner,  unable  10  give  bail, 
Indnnmce,  wltboutatnelimlnarjaxaminatlon, 
unm  tbe  next  term  of  court,  which  may  be 
moDtbi  ahead.  The  law  makes  provision  for 
preliminary  examinatloiis,  and  the  accused 
ought  to  have  this  hearing,  or  an  opportunity 
for  it,  where  he  can  introduce  wltnessea  in  his 
behalf, — a  privilege  not  accorded  to  bim  before 
a  grand  farj,  one  of  tbe  Mionc  arguments  for 
dispensing  with  that  txpartt  trtbnnal.  We  do 
not  now  Inlimale  how  we  would  dedde  tbia 
matter  if  properly  before  u^  but  we  deem  it 
proper  to  call  attention  to  It,  ao  that  undertbe 
new  practice  there  may  be  no  excuse  for  follow- 
ing a  dangerous  method  of  procedure.  We 
are  forcibly  itnpresaed  with  one  fact  that  crops 
out  In  the  examination  of  this  question.  Id  the 
State*  of  Michigan,  Eanns,  and  Wisconsin, 
the  ordinaiT  method  of  accusation  In  criminal 
cases  is  by  mformatlDn,  and  baa  been  foryeara, 
Jn  Eansaa  and  Hlcbigao,  and  prolMblj  In  Wis- 
consin, no  provision  was  maae  oa  to  offenaea 
committed  prior  to  the  passage  of  tbe  law  pro- 


viding for  prooecnUons  t^  roeana  <rf  Inftmna 
tton,  and  yet  not  a  single  case  has  been  fmud 
where  the  question  raised  here  haa  be«n  pre- 
sented to  the  court  of  laat  tcaort  in  any  of  thew 
Slates,  although  such  cases  must  have  arisen. 
It  is  a  stroQi;  presumption  that  such  pfosecn- 
tioQS  as  to  past  offensea  were  tmiveraally  con- 
ceded to  be  legal,  althoagh  tbe  ConstitutioDs  of 
these  States  sur^  contain  the  familiar  provis- 
ion that  "no  AC  poii  faeto  law  ahall  ever  bs 
passed."  Sven  if  such  a  clause  does  not  ap- 
pear there,  it  is  in  the  Federal  Conatitutiou, 
and  this  is  as  much  an  inhibition  upon  the 
Legialature  of  tbe  Btates  as  if  it  bad  been  in- 
corporated In  the  StatvConstltution.  Btpartt 
Batharum.W  Ua.  S4S.  We  do  not  favor  the 
practice  of  looking  Into  the  constitutioiiality  of 
a  stalnle  In  habeas  corpus  proceedinn.  la  tbe 
States  of  Micbinn,  Missouri,  Nebraska,  Texas, 
and  Iowa,  in  nabeaa  corpua,  the  courts  will 
not  look  beyond  tbe  judginent  and  re-examine 
the  charges  on  which  it  was  rendered,  or  pro- 
nounce the  judgment  an  absolute  nullity,  on 
the  ground  that  the  conatitutlonallty  of  tlM 
Statute  under  which  the  conviction  took  place, 
or  upon  which  the  indictment  was  based,  is 
controverted.  That  question,  it  Is  said,  must 
be  tested  on  appeal,  writ  of  error,  or  trial  in 
the  appropriste  court.  Church,  Habeas  Cor- 
pus, g  870,  and  the  cases  there  dted.  But  tbe 
SnpremeCouTt  of  the  United  Statea  in  Btt 
BiOotd.  100  U.  8.  STl.  2S  L.  ed.  717,  has  ei 
lisbed  a  different  doctrine;  and  this  seems  now 
to  be  the  rule  in  habeas  corpus,  as  tbe  learned 
author  of  the  work  above  (^ted  states:  "But 
we  apprehend  the  true  rule  to  be  that  when  a 
prisoner  alleges  that  tbe  law  under  which  he 
was  convicted  and  sentenced  is  UDConatltuIioo- 
a],  or  haa  been  repealed  before  the  trial  and 
Judgment,  be  may  have  these  mattera  passed 
upon  by  the  highest  Judicial  tribunala,  whether 
tbe  attack  upon  the  judgment  be  collateral,  as 
by  habeas  corpus,  or  direct,  as  by  appeal  or 
writ  of  error."     Church,  Habeas  Corpus,  gSTO: 

We  do  not  see  that  the  law  of  this  Slate  pro- 
viding for  prosecutions  by  Information  is  tx 
poitfitto  In  its  nature,  nor  that  It  has  infringed 
any  of  the  substaotial  righia  of  tbe  petitioner, 
northathebaaloatanyconititutlonalgnarau^: 
and,  entertaining  these  views,  tht  damurrer  to 
the  antaer  and  to  tha  return  of  tha  theriffmutl 
ht  owrrtitet,  and  th»  petitkmtr  rvnanded  to  lh» 
euttody of  Vit  theriWof  Laramit  Gomiij/. 

OonKwaf  and  m«rr«U,  JJ.,  concur. 
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Tbe  UleK^  pnipoae  of  ■  parson  fk^m  Animas  County  Jail  to  which  he  had  been  cl_ 
wtiom  monof  la  obtalnod  bj  flalso  pr«-  mitted  in  default  of  ball  for  his  appearance  lo 
tenses  1*  no  defense  to  an  Indiotment  asaliMt  answer  the  charge  of  obtaining  money  by  falM 
tJie  person  thus  obUUnlnir  It.  i  pretenses.     Petitioimr  Taman£d, 

HiyrM.—Aa  stated  In  tbe  opinion,  ddlvered  tn  the  I  dtatsd  by  the  Vlsooosln  Buprmae  Oomt  In  tba 
prlnolpal  case,  tbe  auUiorttlea  bearlnc  upon  the  course  of  aslMrularlreztaaustlve  oplnkiii.  In  which 
question  In  volvedoannot  be  reoonoUeil.  ItlsperU-  the  few  coses  dIsousslnB  the  subjecCare  aar«fullr 
aunt  to  remark  that  Mr.  Bishop's  views  are  repu-  I  reviewed.  The  conclusion  reujfaed  Is  In  tbe  fol- 
18  L.  R.  A. 


In  June,  1801,  petiUooer  was  eiBmlned  be- 
fore  a  jiuiice  of  ue  peace  in  and  for  Las  Aoi- 
tDus  Countj  under  lonr  separate  and  dlstiiict 
charges  of  obttdalng  mooeT  under  false  pre- 
tensea.  As  a  result  of  sach  examl  nations  he 
vss  required  in  each  case  to  give  bond  for  his 
appesrsnce  at  the  nextsucceedlQg  term  of  the 
district  court  to  be  held  in  Las  Animas  County 
to  answersuch  charges,  or,  upon  a  failure  so 
to  do,  to  be  committed  to  the  common  jail  of 
the  county  to  await  the  action  of  the  grand 
jury.  The  petltlouer  failing  to  furnishbond, 
warrants  of  commitment  were  Issued,  upon 
vhich  be  was  Incarcerated  in  the  county  jaiL 
Thereupon  he  made  application  to  the  honor- 
able J.  C.  Ounter,  Judge  of  the  Third  Judicial 
District,  to  be  dlscbarMd  upon  »  writ  of  habeas 
coipus.  After  a  full  bearing  upon  such  appli- 
cation the  prisoner  was  remanded  to  custody. 
It  appeared,  however,  from  the  complaint,  as 
well  as  bv  toe  evidence,  that  the  money  which 
he  hud  obtained  by  the  alleged  false  pretenses 
was  paid  in  each  instance  by  the  pro«ecating 
witnesses,  respectively,  in  uie  furtherance  of 
as  illegal  purpose  to  obtain  bj  fraud  valuable 
«ca1  lands  from  the  United  Btatea.  The  appli- 
<nlion  ia  now  renewed  In  this  court, 

Mtttrt.  Dixon  *  Dlzon  forpetftlouer. 

Mr.  H.  B.  B&bb,  with  Mr.  f.  H.  H*.npin, 
AUv-Om.,  contra: 

The  statute  saya;  "If  any  person  or  pereons 
shall  knowingly  and  deaignedij,  by  any  false 
pretense  or  pretenses,  obtain  from  any  other 
person  or  persons,  any  chose  in  action,  money, 
^oods,  wares,  chattels,  effects,  or  other  valua- 
ble thing  whatsoever,  with  iulect !«  cheat  or 
defraud  auy  such  person  or  persons  of  the  same, 
every  person  so  offending  shall  be  deemed  a 
«heflt,  and  upon  conviction  shall  be  fined, "  etc 

Bess.  Laws  ltf86,  p.  111. 

In  statutory  construction  words  must  be 
given  tlieir  most  usual  stgniflcalion  and  plain- 
cat  meaning. 

Sutherland,  BUt.  Const  g§  387,  S88,  and 
cases  cited. 

The  authorities  are  in  hopeless  conflict,  the 
courts  of  New  York  ud  Wlscondn  holding 
that  the  law  was  not  Intended  to  protect  any 
person  who  is  partic^M  ariminU  with  the  ac- 
cused, and  the  courts  of  Pennsylvania  and 
Haasacbuaetts  holding  that  such  a  defense 
not  be  sustained. 

See  MeCord  v.  PeopU,  40  N.  T.  470;  PtopU 
■7.  Sletton,  i  Barb.  1B7;  8tat»  v.  OrotOq/,  41 
Wis-'S?!,  2a  Ain.  Rep.  730;  and  eontra,  Om. 
V.  Benry,  23  Pa.  2S8;  Qm.  ▼.  MorriU,  B  Cusb. 
«71. 

The  Kew  York  cases  are  based  upon  the 
proposition  that  "neither  the  law  nor  public 
policy  designs  the  protection  of  rogues  in  their 
oealings  with  each  other,  or  to  insure  fair  deal- 
ing and  truthfulness,  as  between  each  other. 
In  their  dishonest  practices." 

lowing  tanKuatce:  "After  mnoh  Inveetiiration  and 
dcUberation,  we  have  reached  the  oodcIubIod  that 
«lie  rule  of  the  New  York  casea  la  supported  br  the 
totter  reaiona,  as  well  as  li;  the  wa)^t  of  author- 
ity, and  ft  Is  our  duty  to  adopt  IL  We  do  sa  with 
liuttatlon.  beoause  able  JudsiB  and  oourts  have 
beht  a  different  rule:  and  with  relnotance,  twoauie 
13  L.  B.  A.  : 
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Bat  crtminal  ouila  are  designed  for  tbe  pnn- 
ishment  of  offenses  against  public  right,  and 
Are  conducted  in  the  name  of  the  Slate  or 

Wharton,  Or.  L.  6  1;  Bishop,  Or.  L.  J  83, 
and  citations;  Coolev.  Torts,  1st  ed.  p.  6;  Sielor 
v.  Mate,  e  Ark.  187';  Peoptt  v.  Ontario  (huntg 
Supri,  4  jyenio,  2W.  See  also  dissenting  opin- 
ion of  Peckam,  /.,  in  McOord  v.  People,  tupra. 

The  authorities  relied  upon  by  petitioners 
proceed  on  the  theory  that  the  injured  par^, 
and  not  the  public,  is  concerned  with  the  pun> 
Ubment  of  oHenders,  in  accordance  with  soma 
of  tlie  preamble  of  the  Act  of  SO  Geo.  U  ,  chap. 
24,  from  which  the  Statutes  are  supposed  to 
have  been  copied. 

ft(^  V.  Olough,  17  Wend.  851. 

That  theory  may  be  correct  in  England,  bnt 
in  America  the  prosecution  is  Insiituted  and 
conducted  by  an  ofBcer  of  the  State,  and  in 
tfieory  the  injured  party  has  no.  more  intereat 
in  tiie  punlsbment  of  the  ofCenae  than  any  oUier 
citizen. 

Cooler,  Torts,  1st  ed.  p.  87,  and  anthoritiea 
cited.  Bee  also  Tovng  y.  Eing,  8  T.  R  08; 
Beg.  V.  Btndtrttm,  1  Car.  &  H.  828;  Beg.  t. 
Baa,  Id.  249. 

This  proceeding  cannot  be  perverted  so  as  to 
make  it  perform  the  funcUons  of  either  a  writ 
of  error,  a  grand  Jury,  or  the  proceeding  of  a 
trial  court;  and  this  court  has  no  Jurisdiction, 
in  this  proceeding,  to  review  the  magistrate's 
Jnd  lament. 

F'reeman,  Judgm.  8d  ed.  g|S  619-638;  Oriffln 
V.  State,  5  Tex.  App.  467;  Ex  parte  MeOul- 
lough,  86  Cal.  97;  Ex  parte  Bird,  19  Cal.  180; 
Be  Bogart,  3  Bawy.  896;  Brown,  Jur.  fig  18a, 
lOS 

The  rule  that  Judgments  cannot  thus  be  ool- 
laterally  atiack«l  applies  to  Judgments  ren- 
dered by  all  Inferior  courts. 

Freeman,  Judgm.  Bd  ed.  g  S3i,  and  cases 
cited;  Brown,  Jur.  g^  20,  aOa;  People  Y.Catteli, 
Q  Hill,  167;  State  v.  Towte.  48  N.  H.  MO;  BeU 
v.  Bagmonil,  18  Conn,  100;  SAoemaker  v.  Brown, 
10  Kan.  888;  Comttoek  -r.  Oravford.  70  D.  S. 
8  Wall.  896,  18  L.  ed.  84. 

Haft,  J. ,  delivered  the  opinion  of  the  conrti 
If  two  persons  conspire  together  to  accom- 
plish an  unlawful  puipose,  and  one,  by  false 
pretenses,  obtains  money  from  the  other,  which 
the  latter  parts  with  iu  furtherance  of  the  ill» 
gal  purpme.  will  a  prosecution  lie  against  this 
former  for  obtaining  the  money  uuder  falsa 
preteosBsT  This  ia  the  substantial  question 
presented  upon  tbe  record.  Counsel  for  petf> 
tloner  contend  that  it  will  not,  while  the  afflr> 
matlve  is  assumed  by  the  attomey-genercL 
The  authorities  bearing  upon  the  question  can- 
not be  reconciled.  In  the  leading  cases  of  C^n. 
T.  Benry,  23  Pa.  268,  and  MeCord  v.  PeopU.  48 
N.  Y.  470,  exactly  opposite  conclusions  were 
reached  upon  facts  that  are  quite  similar.  In 
the  former  case  It  was  allef^  In  the  indict- 

the  acts  of  the  derendanta  were  outrageous  and  id- 
detenstlde.  and  richly  merit  punishment.  But  It  la 
tui  better  thst  the;  should  eaoape  than  that  sound 
le«sl  rules  should  to  disregarded  to  meet  tlie  sup- 
posed eilfeaQlea  of  a  parttoular  case."  State 
V.  Crawley,  41  Wis.  m.  V.  8,  B. 
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meat  Oiat  the  defendant,  fnlending  to  defraod 
the  proeecutor,  lai»e)j  iUMert«d  to  him,  aod 
>bK>  to  another  peraoD,  who  communicaled  It 
to  him,  that  he  bad  a  legal  warrant  for  the  ar- 
rest of  the  daughter  of  the  proBecutor  for  an 
offenne  puniahable  bf  afineand  imprison  men  t. 
and  that  he  threateoed  to  arrest  her,  bj  meana 
of  which  tepfesentatioa  he  obtalaed  from  the 
proeecutor  property  of  the  value  of  $100.  The 
^lal  coart  having  quashed  the  lodlctmeDt,  its 
judgment  waa  reversed  bj  the  supreme  court 
and  the  indictment  declared  tufflcient  In  the 
caseot  JftCbiiiT.  People,  tupra,  the  Indictment 
cbarscd  the  defeudant  with  having  falsely  aud 
fraudalentlr  represenled  thai  he  had  a  warrant 
for  one  Miller,  aud  that  Miller,  belleriug  said 
false  represeatatloDB,  waa  iudnced  to  and  did 
deliver  to  the  defeudaut  a  gold  watch  and  dia- 
mood  ring.  In  this  case  it  was  held  that,  as 
the  prop^^  had  been  voluntarily  surrendered 
■Ban  Inaucemeut  to  the  ofDcer  to  violate  the 
law  and  diaregudhia  official  dutiea,  the  indict- 
ment oould  not be-BD stained;  the  court  declar- 
ing that  the  Statute  agaluat  obtaining  money 
by  falae  pretenaea  waa  deslKned  to  protect  only 
ttiose  who  for  an  honest  purpose  are  Induced 
by  falae  or  fraudulent  representattou  to  give 
credit,  or  part  with  their  property,  and  not  to 

erotect  those  who  do  this  for  an  unworthy  ot 
legal  purpose.  The  oidnion  of  the  court  Id 
Ihla  caae  la  quite  brief,  while  Peckham,  J.,  filed 
an  able  and  exbauative  disaeuting  opinion.  In 
■upport  of  the  majori^  opinion  two  caaea  are 
dted  by  the  court,  viz.,  Fto^  v.  WiUiavu.  4 
Hill,  9;  Peo^y.  SnUon,  4fiarb.  ISl.  An  ei- 
amlDation  of  the  former  case  sbowa  It  to  be  no 
authority  upon  thequeatlon  presented  here;  the 
decision  being  simply  to  the  effect  that  a  false 
representation,  to  be  within  the  Statute,  must 
be  ancb  aals  calculated  to  mislead  persona  of 
ordinary  prudence  and  caution,— a  conclusion 
not  generolly  accepted  elsewhere.  3  Biahop, 
Cr.  L.  %  4BS. 

In  Pa^  V.  BUtMn,  npra,  it  leems,  bow- 
ever,  to  have  t)een  determined  that,  if  the  own- 


.   _  .   .      t,  could  not  be  sustained;  and 

liar  coDcliision  was  reached  In  State  v.  OrowUy, 
41  Wis.  271,  in  which  caae  the  iaformatioD 
charged  a  conHpiraoy  on  the  part  of  several  de- 
fendants to  defraud  tbe  prosecutor  of  bis  mou- 
Kj,  and,  tbeproofshowingthal  the  conspiracy 
oiarged  waa  In  connection  with  on  unlawful 
enlerpriae,  in  which  the  prosecutor  and  tbe 
defendant!  were  partictpt  eriminii,  it  waa  held 
thata  conviction  waa  not  warranted.  It  ap- 
peared, also,  that,  bad  theproeecutor  eierciaed 
common  [xudeuce  and  caution,  he  could  not 
have  been  misled  hy  tbe  false  pretenses   by 


which  be  was  induced  to  part  with  his  money. 
In  oppoeidon  to  tbiadoctrlne,  and  in  line  witb 
tbe  Pennsylvania  decision,  we  find  Oom.  v, 
Morrill,  8  Cush.  671.  Mr.  Bishop,  reviewing 
the  different  conchuions,  save:  "A^otherdoc- 
tiine  suatalned  In  New  York  la  that  where,  if 
the  false  pretenaea  wen  true,  the  penon  part- 
ing with  his  gooda  would  be  gtitlty  of  a  crime- 
therein,  or  where  be  actually  commits  am  of- 
fense in  parting  with  them,  the  Indictment  for 
the  cheat  cannot  be  maintained.  On  the  other 
hand,  the  Msssachusetto  court  appears  to  have' 
directly  discarded  this  doctrine.  The  piriDt 
decided  waa  that  a  defendant  cannot  aet  np,  in 
answer  lo  an  indictment  of  this  nature,  any 
wrongful  repreeentatioD  of  tbe  person  injored 
concerning  the  goods  charged  to  bave  been 
obtained  tnrongh  tbe  false  pretense.  'Snppoa- 
Ing.'said  Dewey,  J.,  It  should  appear  that  [the- 
lodivldnal  defrauded]  had  alao  violated  Ihe- 
StaCute,  that  would  not  jusUfytlie  defendant!. 
If  the  other  party  bad  also  subjected  Unuelf  to- 
a  prosecution  for  alike  offenae,  he  alao  may  be 
punished.  Thlt  would  be  much  better  than 
that  both  ahould  escape  punishment  because 
each  deserved  It  equally.'  And  this  view  ac- 
cords wifli  the  general  spirit  cf  the  criminat 
law,  wherein  tbe  fault  of  one  man  h  not  re- 
ceived in  excuse  for  that  of  another;  while  the- 
New  York  doctrine  would  introduce  a  well- 
known  principle  of  civil  jurisdiction  into  ft 
systemof  laws  to  which  ttisalieo."  fl  Bishop, 
Cr.  L.  Tth  ed.  §  406. 

Finding  thla  conflict  In  the  authorities,  we- 
are  left  free  to  dedde  tbequeation  propoouded 
solely  upon  principle.  In  ouroplnlon,  UiecoD- 
elusion  reached  by  Mr,  Blsbop  is  supported  bj 
the  better  reasons.  The  primary  object  of 
punlahment  ta  Uie  avppreealon  of  crime;  and, 
where  both  tbe  proeecuttn  and  defendant  have- 
violated  tbe  law,  it  ia  better  that  both  be  pun- 
ished than  the  crime  of  one  should  be  need  to 
shield  the  other.  When  the  plaintiff  In  a  clvU 
action  Issbowntohavebeenguilty  of  a  wrong 
in  the  parlicnlar  matter  about  wluch  he  com- 

Elains,becsanotorditiarilyrecover.  Buttber» 
I  iittlecbance  to  apply  this  role  to  criminal 
prosecutions  conducted  by  the  State;  the  per- 
son defrauded  being  at  moat  a  prosecuting  wil- 
□eaa  In  the  case,  and  not  a  [Mirty  to  Uie  pro- 
ceeding. Tbelanguage  of  our  Statute  la  plain. 
Tbe  false  pretenses  charged  in  this  caae  are 
embraced  within  lla  ezpresa  lermE,  and  we  are- 
not  in  favor  ol  sanctioning  a  rule  that  -will  per- 
mit offenders  to  escape  by  showing  that  another 
should  alao  be  pnniahed. 

Tk»velitiimer'$  api^ieation  to  bt  di»eAari/et 
oiB  ther^ort  U  dmitd,  and  the  prisoner  re- 
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a  temiver  nuv  bedeterutneil  brtbe  oomtoo* 
petttdon  where  the  statutes  slve  tt>e  rlfU  to  aneb 
use  on  payment  of  one  half  tlie  osat  or  oonatmo- 
tkm.  and  there  Is  no  right  to  a  Jnrr  on  the  groontt 
taat  It  tnvolvee  tlia  ezeroise  ot  the  right  of  «nl- 
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API'UCATION  ((«  »  writ  of  prohfbiaon  to 
piQKDt  tbe  court  having  CDarge  of  petl< 
ttoner's  rofd  from  allowing  the  Lw  Aogelea 
CoDBolldated  Electric  BailrMd  Company  to  use 
part  of  petitioner's  load,  and  from  determiD  log 
the  compentatlon  lo  be  paUpetidoneiforBucb 
use.    Application  denitd. 

The  facta  an  folly  stated  tn  the  oplDlon. 

Meurt.  Honchton.  8U«at  ft  0»Dipb«U, 
with  Mt.  S.  C.  HnblMll,  for  petllioner. 

Mam.  Dom  ft  Dou>  8.  O.  Danaon.  and 
W.  S.  Ooodfellow.  with  M»*»r*.  Jahm  D. 
Pope  and.Clia.pin*n  ft  Bandriek.  etmtra. 

Patervon.  /.,  delivered  the  oi^nlon  of  the 

The  Pacific  Railway  Company  1*  the  ownei 
of  a  street  railroad,  operated  by  meansof  a  wire 


of  cKditoiB,  aUeeiuK,  ainoog  other  matters, 
that  he  was  a  ladgment  creditor;  that  the 
Company  wu  Indebled  In  large  sum*  to  diven 
persons,  without  meaus  or  revcDiie  to  pa;  the 
same,  except  by  the  Dperstlon  of  its  railroad 
ayaiem,  and  the  proceeds  thereof  were  wholly 
inaufflcient;  that  salts  had  been  brought  and 
many  attat^ment  suits  would  follow,  uuless 
steps  be  taken  to  prevent  the  same,  and  the  op- 
eratioa  of  the  load  wonid  be  suspended:  that 

to  protect  all  parttea  a  receiver  was  uecesc 

wherefore  plaintiff  jaavedfor  the  appointi 
of  a  receiver,  to  take  charge  of  and  control  the 
property  of  aald  Oompany,  and,  U  necessary, 
to  sell  the  same  for  the  payment  of  (be  debta. 
On  the  day  the  complaint  was  died  J.  F.  Crank 
was  appointed  receiTer,  with  directlona  to  take 
charge  of  the  street  railways  owned  by  and 
under  the  control  of  Ibe  Fatdllc  Railway  Oom- 
pany, together  with  all  Its  real  and  personal 
proper^  and  to  manage  and  condttct  tlu  bnal- 
nese  thereof,  and  from  time  to  time  render  hU 
accoonta.  Crank  qualified  and  took  possession 
and  baa  ever  ^ce  condnned  to  operate  the  toad 
under  the  order  of  the  court  On  January  26. 
1891,  the  Loa  Angdes  Consolidated  Electric 


the  petiiioDer  had  entered  upon  the  construo- 
tioD  of  its  line  of  road,  as  authorized  by  certain 
ordinances,  and  In  the  further  proaecutlon  of 
Us  work  It  waa  ■awxtuaj  that  It  should  intei- 
■eci  the  tracks  of  the  Pacific  Railway  Company, 
and  run  along  the  same  tor  a  distance  of  three 
blocks;  and  praying  an  order  authoriztng  It  to 
operai«  over  and  on  said  tracks  tor  s^d  dis- 
tance, and  dIrectlDg  the  receiver  to  grant  all 
necessary  racilltles  therefor,  and  for  a  further 
order  flxiog  the  amount  of  compensation  which 


hearing  the  petitlonen  herein  appeared,  and 
objected  to  any  proceedings  being  taken,  on  the 

Sound  that  the  court  had  no  authority  to  grant 
e  relief  asked.  The  conrt  overmled  tbe  ob- 
Section,  and  dedded  that  It  had  jurisdiction  to 
ieiermine  the  amount  of  damages  which  would 
he  occasioQed  bj  making  the  connectiooa  re- 
ferred to  In  the  petition,  and  continued  ttae 
mailer  for  hearing  to  July  16,  18&1.  There- 
upon petlUonera  applied  to  this  court  for  an  al- 
18L.R.A. 


temative  wrH  of  prohlUtfon,  which  was 
granted.  In  response  to  the  order  to  show 
caase  why  he  should  not  be  restrained  from  any 
further  proceedings  in  said  matter  the  Judge 
filed  an  answer,  admitting  tbe  fads  stated,  and 
alleging  that  the  order  appolnilng  the  recialver 
was  made  on  motion  of  the  plaintiff  In  the  ac- 
tion, and  with  the  consent  of  tbe  defendaota 
therein;  thaton  February  18,  1801.  tbeplatotUf 
Russell  filed  a  petition  setting  forth  that  there 
waa  some  doubt  whether  the  order  appointing 
tbe  receiver  waa  sufficient  ot  itself  to  vest  In 
him  the  title  to  the  property,  eBpeclally  the  real 
property,  soas  lo  enable  him  to  exercise  all  the 
powers  and  perform  all  the  duties  which  the 
exigencies  of  the  case  might  require,  and  asking 
for  on  order  directing  the  Pncific  Railway 
Company  to  assign  lis  properiy  to  the  receiver; 
that  the  order  was  made  as  prayed  for,  with  the 
consent  (d  tbe  Pacific  Railway  Company. 

Section  490  of  tbe  Civil  Code  provides  that 
"two  lioes  of  street  railway,  operated  under 
different  managements,  may  be  permitted  to  use 
the  same  street,  each  paying  an  equal  portion 
for  the  construction  of  toe  track  and  appurt»- 
nances  used  by  said  railways  Jointly;  but  In  do 
case  mast  two  lioet  of  street  railway,  operated 
under  different  msnagementa,  occupy  and  uae 
the  same  street  or  Iracks  for  a  dlMance  of  more 
than  five  blocki  consecutively. "  The  petl- 
tioner  contends  that,  a*  tbe  ordinances  granting 
the  franchises  do  notp — "'^ 


tion 


franchises  do  not  provide  how  compensa- 
shall  be  ascertained,  the  electric  oompany 
t  proceed  under  the  provlaions  of  sobdlvw. 
ion  6  of  section  465,  Clvfl  Code.  That  section 
Is  a  part  of  the  chapter  on  the  enumeration  of 
the  powers  of  every  railroed  corporation,  and 
provides  that  "  every  corporation  whose  rail- 
road Is,  or  shall  be  hereafter,  Intersected  by  any 
new  ndltoad,  iball  unit*  with  the  owners  of 
such  new  railroad  in  forming  such  Inteiaection 
and  connections,  and  grant  lacilitlea  therefor; 
and.  If  tbe  twocorporatlonscannotagreeupon 
the  amount  of  compensation  to  be  made  theifr 
for,  or  the  points  or  the  manner  of  inch 
crossings.  Intersections,  and  connections,  the 
same  shall  be  ascertained  and  determined  as  Is 
provided  In  title  T,  pt  8.  Code  of  Civil  Proced- 
ure." But  title  7,  pt.  8,  prescribes  rules  for 
the  assesemenl  of  compensation  and  damsgea 
(g  1848,  Code  Civ.  Proc.)  Inconsistent  with  Uie 
measnre  of  compensation  establiahed  by  section 
499,  Civil  Code,  and  the  latter  must  control,  as 
it  relates  particularly  to  street  railroads.  Wnat 
counsel  tor  the  petttiooer  mesne  to  daim, 
doubtless,  is  that  the  prooednte  preecribed  by 
title  7  must  be  fotlowed;  that  tbm  most  be  an 
effort  to  agree  with  the  cable  company  as  to  the 
amounttobepald;  and,  upon  disagreement,  an 
action  against  the  receiver  In  the  manner  and 
form  required  bv  tbe  title  on  eminent  dtnualn, 
lucludlag  a  trial  by  jury,  if  the  defendant  Insisl 
upon  it 

Tbe  question  to  be  determined  Is  dmply 
whether  tbe  conrL  which,  through  lb*  receiv- 
er, has  the  custody  and  control  of  tbe  Insolv^ 
ent  corporation's  property.  hM  the  power  to 
determine  the  compensation,  viz.,  one  half  of 
tbe  ooat  of  the  coostmctlon  of  the  tracks  and 
appurtenances  used  by  the  companies  jointly, 
or  whether  the  electric  oompany  most  iteM 
with  the  cable  company,  and,  upon  failure  to 
agree  as  to  the  amount  to  be  paid,  bring  an  aO> 
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tion  tberefor  sgalnit  the  nmtvet,  with  the  per- 
mlBdoD  of  the  court  There  Hie  none  of  the 
eleaienta  of  an  ordinuj  condem nation  pro- 
ceeding Involved  in  the  litigation.  There  is 
no  private  propert;  to  be  taken  for  public  use, 
— no  occasion  to  exercise  the  right  of  eminent 
domain.  The  cable  company  did  not  acquire 
bj  the  grant  of  Its  fraDchise  an;  proprietary 
taterest  in  the  street.  There  can  be  no  private 
properly  in  b  sUeet,  except  the  fee  of  the  o^Tn- 
er,  which  is  held  subject  to  the  easement  as 
long  aa  the  public  continue  to  ase  the  street  as 
a  h&hway.  "The  maintenance  of  horse  rail- 
rooos  and  running  of  can  upon  the  public  streeta 
of  the  City  of  San  Franciaco,  designed  for  the 
carria^  of  paeseDgera,  ia  a  mere  special  mode 
of  using  the  highway,  nothing  more.  The 
ri^bt  to  maintain  such  a  railroad  does  not  ex- 
clude the  public  from  the  use  of  the  street." 
Market  8t.  R.  Co.  v.  Central  B.  Co.  81  (JaL 
586.  The  franchise  of  the  cable  company  gave 
it  DO  exclusive  use  of  that  portion  of  the  street 
upon  which  ila  road  was  constructed.  It  gave 
to  the  company  tbe  right  to  construct  its  road 
in  such  a  place  and  manner  as  not  to  InteTfere 
vith  the  use  of  the  street  by  tlie  public.  Tbe 
material  placed  in  the  street,  it  is  true,  la  still 
the  property  of  the  cable  company;  but  it  was 
placed  where  it  Is  with  full  kcowledge  on  tbe 
part  of  Ibecompany  that  the  latter  would  have 
no  exclusive  right  to  ita  use,  so  long  as  it 
should  remain  in  the  street  The  right  of  tbe 
public  to  drive  Tehicles  over  and  upon  its  road, 
and  tbe  right  of  the  mayor  and  council  to 
grant  to  another  street-car  company  a  fran- 
chise to  connect  with  its  track,  and  to  use  the 
same  for  a  distance  not  esceeiling  five  blocks, 
entered  into  its  contract  with  tlie  city  as  fully, 
under  the  provisions  of  section  499,  Civil  Code, 
then  in  force,  as  if  the  condition  had  been  ex- 
preflsly  stated  in  the  grant:  and.  as  (he  cable 
company  took  Its  franchise  with  the  under- 
atanding— in  eSectan  express  stipulation— that 
any  other  company  authorized  by  the  mayor 
end  council  might  uae  the  track  jointly  with 
itself,  It  cannot  now  be  heard  t«  say  that  such 
a  taking  is  without  ita  consent,  and  is  a  taking 
of  private  property  for  public  nse,  which  can 
be  done  only  by  [nvceeaings  under  the  Statute 
relating  to  eminent  domain.  The  grant  to  the 
cable  company  was  made  to  focllitale,  not  to 
abridge,  the  public  use  of  tbe  street;  and,  (he 
subsequent  franchise  having  been  granted  I« 
the  electric  company  In  accordance  with  tbe 

Erovisions  of  the  Statute,  It  canoot  be  said  to 
s  a  taking  of  tbe  property  of  the  cable  com- 
pany for  any  higher  or  different  purpose  than 
that  to  which  it  bad  already  been  devoted. 
Civil  Code,  §§  497-499;  Omnibtii  B.  Co.  v. 
Baldwin,  GT  Ca!.  ITS;  Jeruif  Ci^  A  H.  H.  B. 
Go.  V.  Jertty  City  ±  B.  B.  Co.  81  N.  J.  Eq.  566; 
Einmnan  8t.  B.  Co.  v.  Broadaay  d  2f.  St.  B. 
Co.  86  Ohio  Bt.  289;  Sixth  Ave.  B.  Co.  v.  Kerr. 
45  Barb.  188;  Pa^  t.  Kerr,  87  Barb.  357; 
Ohieago  AW.  LB.  Co.  t.  Dunbar,  100  liL  138; 
8t.  Lovit  B.  Co.  V.  SoutAem  B.  Co.  (Mo.)  16 
S.  W.  Rep.  1018,  la  S.  W.  Bep.  960. 

If  it  be  true  that  the  grant  of  the  franchise 
to  the  electric  company  gave  to  it  an  absolute 
right,  under  the  Statute  (g  499,  Civil  Code),  to 
uae  tbe  tracks  of  the  cable  company  upon  jiy- 
ment  of  one  half  of  tbe  cost  of  construction  of 
tbe  tracks  and  appurtenances  used  Jointly  by 
lU  L.  R.  A. 


the  companies  and  that  Acre  la  no  qneetlon  as 
to  the  right  of  eminent  domain  Involved  in  the 
matter  iSfore  us,  tbe  question  whether  the  re- 
spondent has  the  right  to  fix  the  amount  of 
dama^  or  compecsation  to  be  paid  by  the 
electric  company  la  a  simple  one.  Tbe  prop- 
erty of  tbe  cable  company  is  in  etutodia  Iqfi*. 
The  receiver  ia  indiiferent  between  the  parties. 
His  possession  la  the  poasesaioD  of  the  court 
for  the  benefit  of  all  persona  interested,  whether 
named  as  partiee  In  the  action  or  not,  and  it 
cannot  be  disturbed  without  the  consent  of  the 
court  Ko  one  claiming  a  right  paramount  to 
that  of  the  receiver  can  assert  ft  in  any  action 
without  the  permission  of  the  court  No  sale 
can  take  place,  no  debt  can  be  paid,  no 
contract  can  be  made,  which  does  not  receive 
the  sanction  of  llje  court  The  receiver,  with 
permission  of  the  court,  can  do  anything  the 
corporation  might  have  done  to  moke  the  rooat 
out  of  the  assets  In  bis  bands.  It  has  been 
held  that  in  a  proper  case  be  may  settle  dis- 
puted claims  and  compromise  with  debtors  of 
tbe  corporation;  he  may  leaae  other  lines  of 
railways,  and  operate  them;  he  may  complete 
tbe  construction  ofuDfioished  lines  of  railroad, 
and  negotiate  loans  for  the  payment  of  the  coat 
thereof;  he  may  enter  into  contracts  by  the 
terms  of  which  the  owners  of  other  roads  may 
use  the  road  under  his  control  at  given  ntee; 
and  he  may  change  tbe  rates  agned  upon  prior 
to  his  appointment  between  toe  company  be 
represents  and  another  railroad  corporation. 
Code  av.  Proc  8  568;  Beach,  Beoeiveia, 
e§  268,  S85,  860.  406;  Qluck  &  B-  Becelvers, 
pp.  106,  107,  131, 140,  241;  Be  New  Jertey  4 
S.  r.  B.  Co.  29  N.  J.  Eq.  67;  WineaS  v.  Samp- 
mn,  55  U.  S.  14  How.  6S.  14  L.  ed.  838;  0^/fH 
T.  Waehingtm  City.  K  M.  A  &.  S,  B.  Co.  » 

arattose. 

In  the  case  beforo  as  the  electric  company 
has  the  right,  under  the  Statute  and  its  fran- 
chise, to  use  the  tracks  of  ttie  cable  company 
upon  payment  of  one  balf  of  tbe  cost  of  tbe 
construction  thereof.  Tbe  only  question  to  be 
determined  is.  What  Is  the  amount  due  the 
cable  company T  It  is  like  any  otherclaimfor 
damages  or  compensation  In  favor  of  a  cor- 
poration whose  property  ia  in  tbe  hands  of  a 
receiver,  and  is  to  be  determined  in  the  aame 
way.  As  to  the  manner  of  determining  such 
question  there  has  been  some  discordance  of 
opinion  among  Judges,  hut,  so  far  as  we  have 
inTestigaled  the  subject,  there  has  been  no  con- 
flict  of  decision.  The  cases  all  bold  that, 
while  It  is,  under  certain  circumstances,  proper 
to  direct  the  prosecution  of  an  action  at  law 
against  tbe  receiver  to  determine  the  amount 
o?  compensation  or  damages  to  be  paid,  the 
better  and  more  commonly  recognized  practice 
Is  to  aiipiy  for  relief  by  petition  to  the  court 
In  which  the  receiver  Is  acting.  The  rule  ap> 
plies  to  all  cases  of  damages  to  person  or  prop- 
erty, whether  occasioned  prior  or  suheequpnt  to 
the  appointment  of  tbe  receiver.  Be  Merrill, 
H  Vt  200;  Redfield,  Railways.  6th  ed.  378,  380; 
High,  Receiver,  gg  189,  £55,  266;  Hills,  Em. 
Dom.  g  75;  Olyphant  v.  St.  Lovi»,  0.  &  Steel 
Co.  28  Fed.  Bep.  729;  Central  Trutt  Co.  v, 
Wabaa,  St.  L.  A  P.  B.  Co.  2S  Fed.  Rep.  WI- 

Any  party  deeming  himself  agifrieved  oy 
the  judgment  of  the  court  haa  tbe  nght  of  ap- 
peal.   l)etroit  Firtt  Sat.  Bank  v.  Bamunt 


ISSl. 


Emerick  v.  Eukricx. 
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Win  A  1.  Workt.  58  Mich.  SIS;  Farter  v. 
Kingman,  136  Maaa.  141. 

It  is  clsimed  by  petitioner  that  thU  tIow  of 
the  cBBB  deprives  it  of  tbe  rigbt  to  hare  the 
queRtioD  of  compeDaation  determined  by  a 
Kty. — a  right  nhicli  la  gutmntKed  lo  it  hj  the 
CoDHtitutioD,  ATt.  1,  §  14;  but,  SI  it  la  not  a 
case  invoMtiK  the  exercise  of  the  right  of 
eminent  domaio,— Ia  not  a  taking  of  private 
property  for  public  use, — the  contenlton  la 
without  merit. 

In  Barton  ▼.  Sarfour.  10*  V.  8.  126,  23  L. 
ed.  673,  the  coart,  apesking  to  a  eimilar  objeo 
lion,  said:  "The  argument  fi  much  preued 
that,  by  leaving  all  questions  relatinj;  to  tlie 
liability  of  receivers  In  tbe  bands  of  l^e  court 
appointing  them,  persons  having  claims  against 
the  insolvent  corporation  or  the  receiver  will 
be  deprived  of  a  trial  by  jury.  This,  it  la  said, 
is  depriving  the  party  of  a  constitutional  Hgbt 
.  .  .  But  those  vho  use  Ibis  argument  lose 
si^ht  of  tbe  fundamental  principle  that  the 
right  of  trial  by  jury,  considered  as  an  ahso- 
Ime  right,  does  not  extend  to  cases  of  equity 
jurisdiction.  If  it  be  conceded  or  clearly 
shown  that  a  case  belongs  to  thla  claaa,  the 
trial  of  questions  Involved  In  it  belongs  to  the 
court  iLEelf,  no  matter  what  mav  be  Its  im- 
portance or  complexity.  .  .  .  Tne  new  and 
dtanged  conditloD  of  thioga  which  is  presented 


by  tbe  lasolveocy  of  such  a  corporation  as  a 
railroad  company  has  rendered  necessan  the 
exercise  of  large  and  modlQed  forms  of  coD' 
trol  over  Its  property  by  the  courts  charged 
with  tbe  settlement  of  its  affairs  and  the  ais- 
position  of  Its  assets."  See  also  Joy  v.  /jt, 
Louig,  188  U.  8.  1.  84  L.  ed.  848. 

It  is  unnecessary,  in  view  of  what  has  been 
said,  to  consider  the  questions  raised  by  re- 
pondent,  whether  prolilbition  la  the  proper 
remedy,  and  whether  tbe  petitioner  is  compe- 
tent to  Invoke  it.  The  question  as  to  whether 
the  East  &  West  Los  Angeles  Railroad  Ckim- 
pany  sold  or  leased  its  tracks  on  Washington 
Street  to  the  petitioner  is  a  matter  to  be  con- 
sidered by  the  superior  court  on  the  hearing 
of  itie  petition,  and  is  not  tbe  subject  of  iU' 
quiry  in  this  proceedin(>.  Bithop  v.  Lo»  An- 
gelet  Co.  Super.  Ci.  87  CbL  233.  The  respon- 
dent declarea  in  bis  answer  filed  herein  that 
"oeitheTtbe  said  court  nor  the  jtidge  thereof 
ruled  or  intimated  that  be  had  any  power  to 
dz  the  compensation  or  authorize  the  connec- 
tion with  any  railway  tracks  not  belonging  to 
the  Pacfflc  Railway  Company,  or  any  property 
not  in  tbe  custody  and  control  of  the  court." 

T/it  applieatien  it  denied,  and  the  alterna- 
tive writ  is  discharged. 

We  concur:  Da  Ha.vent  J.;  Stutrj)- 
■talB,  J,;  "Btuvimant  J,;  Oaronttet  J. 


IOWA  bUPREJUE  COtJRT. 


W.  R  E11ERII3K 

David  EMERICE,  Appt. 

I Iowa ) 

Aa  af^perwmU  not  of  nnaomul  mind 
so  aa  to  require  m.  puirdian  of  hla  M^ 
tkte  nterel;  beoauae  he  baa  not  suOotent 
KreDKth  o(  mind  aod  abilltj-  to  tranaaot  bia  bati- 


aem  attain  with  **  ordtnarr  aars  and  pniden«e  " 
If  he  la  capable  of  tTanaactlnB  tbe  ordioar;  bull* 
Dtee  mvolved  In  takliv  caro  o'  hla  property,  and 
understands  tbe  nature  aod  effect  of  what  be 
does,  and  can  eieietse  lila  will  ooucerolnff  It  with 
dlscietton,  notwttlwtatidinff  the  Influenoe  of  otb- 

lOotober  IB,  IMl.) 


s  of  mind  whlcb  wOl  Juatlf  r  tbe 
action  of  the  court  must  be  more  Hum  mere  debll- 
ttr  (JEcport*  Oaumer.  U  Vea.  Jr.  MS),  or  Impati^ 
neut  of  memory.    Re  Bolmee,  1  Bum.  18E. 

It  Is  held  Id  New  Jeraertbat  not  ereir  ImbecUltr 
of  mind  Is  Intended,  but  that  tbe  mind  mun  be  lo 
nnsonnd  that  It  cannot  apply  IH  faculties,  in  their 
weakened  and  Impaired  stale,  lo  the  management 
of  the  person's  allalis,  and  the  rovemmeot  of  him- 
self (lU  Collins,  18  S.  3.  Bq.  »S),  and  at  the  same 
time  that  It  Is  eaoutfi  If  such  lucapaoUrotmlud 
arlKS  from  any  cause,  whether  It  be  age.  dISMse. 
aniction,  or  intemperenoe.  Prani>e'BCBae,41N'.  J. 
Bq.  UL 

MeMOlineapaettg. 

It  la  not  every  ease  of  mental  weaknpn  or  tm- 
becIUtr  whlofa  will  authorize  Oie  court  of  ohanoery 
to  eierdse  tbe  power  of  appolnttng-  a  committee  of 
tbe  person  and  eatate;  but  to  Justltr  the  exercise  of 
such  a  power  tbe  mind  of  the  Individual  must  be 
•0  fiv  Impaired  as  to  be  reduced  to  a  Slate  whloh,  as 
an  orlaliial  Incapaolty,  would  have  constituted  a 
ease  of  Idkwy-  Bt  Morgan,  T  False,  {95, 1  L.  ed. 
W. 

To  authorize  the  appointment  of  a  committee  of 
tbe  person  and  estate  of  one  proceeded  agaloBtasa 
1SL.R.  A. 


luDBtlo  or  pwson  of  unaound  mind,  tf  he  be  not  a 
lunatlo,  the  unsonndQeae  of  mind  Is  the  eKentlaJ 
thing,  and  must  tie  established  as  an  Independent 
propoeltlon.  and  his  Incapaoity  must  tie  the  reault 
of  moh  mental  unsoundnes.  To  siutojn  suob  pro- 
ceedings, the  tact  must  be  clearly  eetabllHhed.  that 
tbe  party  proceeded  against  Is  of  unsound  mtnd. 
Bt  Bbaul.  W  How,  Pr.  «A. 

An  early  MassBchusetle  case  deddes  that  ao  In- 
quisition by  tbe  aelectmm  that  one  is  non  tompo*, 
and  an  appointment  of  a  guardian  f  or  that  oatise, 
are  not  JusUOed  by  evidenoe  that  tbe  persou  le  old 
artdbasbeoomelessearefulotblaproperty.   Darl* 


this  would  foil  to  ahow  anything  that  would  amount 
to  nnBOandneaa  so  aa  to  malie  him  Incapable  of 
managing  hla  atfalra.  He  may  be  ao  weak  and  lo- 
firm  as  to  be  easily  Influenoed  or  Imposed  upon, 
whleb  would  be  a  reason  tor  setting  aside  any 
Instruments  or  tranSBotlonBeiecuItH'  under  the  af- 
fect of  suoh  Influence,  but  this  does  not  amount  to 
nosonndneM.  suoh  aa  to  lake  from  him  the  control 
ot  blmaelf  and  his  property.  Tbe  pr«eumptlon  of 
law  la  notagalnst  theaoundnee*  ofmlnd  of  aper> 
son  one  hundred  ycara  of  age.   tU  Oolllns.  U  N.  J. 


ItfWA   SUPBEMB  (JOOBT, 


Oot., 


BtBtement  br  Roblnaour  J. : 

FkiDiiff  >eeVi  to  bave  appointed  ■  snaTdUn 
of  tbe  estate  of  defendant  OD  Ihe  alleged  groniid 
UiM  be  ia  of  nnsouiid  mind,  and  u  Tiot  poe- 

Ksaed  of  tbe  lodgment  necessary  for  "' " 

afcement  of  his  -"•-'-     '^*"'  — "■»  — 


istiledl 


JfMm^Seott  Lewla  and  H.  C.  Watklns, 

for  appellant: 
Tbe  deflnillon  which  the  court  nve  to  tbe 

tiTj  fa  of  too  bigh  a  cbaracter  ana  fizea  too 
igh  a  Btandard  as  to  what  constitutes  to  law 
a  person  of  unsound  mind,  and  Is  not  the  true 
teat. 


Robinson,  J.,  dellTered  tbe  opinion  of  tbe 

Tbii  proceeding  was  Initftuted  under  aectton 
9372  of  the  Code.  Tbe  petilioD  alleges  that 
defendant  owns  and  haa  tbe  management  of 
an  estate  of  0B7  acT«s  of  land,  situated  In  Mills 
County,  of  the  value  of  about  (30,000;  that  he 
la  old  and  Inflrm,  and  of  nniound  mind,  and 
la  Dot  possessed  of  tlie  judgment  necesaarily 
required  for  Um  management  of  bis  estate; 
that  be  baa  become  posaeaaed  of  the  delusion 
that  he  can  make  large  sums  of  money  In  the 
real-estate  business  in  Mebraska.  antr  for  the 
purpose  of  engairiiiK  in  snch  business  be  has 
contracted  to  Ben  his  real  estate  for  four  or 
Ave  thousBDd  dollars  lees  tlian  it  is  worth;  that 
bis  wife  exerts  an  nndue  Influence  over  him, 
to  tbe  detriment  of  himself  and  bis  property; 
that  bj  reaaon  of  bis  InSrroltiei  of  mind  and 


body,  and  tbe  undue  Influence  of  bla  wife,  ba 
baa  been  attempllne  to  dlspoae  of  his  proper^ 
in  varlooa  ways,  and  place  it  under  tlte  contiol 
of  hli  wife  ot  ber  friends;  and  tbM  be  has  not 
sufficient  mind  to  reatai  her  undue  Influence, 
Defendant  admits  the  ownerabip  of  tbe  laud 
as  claimed  hy  plaintiff,  but  denies  thai  he  te 
of  unsound  mind,  and  that  he  is  subject  lo 
undue  influence.  The  defendant  was  seventy- 
nine  yean  old  at  the  time  of  the  trial  in  Ihe 
district  court.  Two  years  before  that  time  bis 
wife  died,  and  ayearand  a  half  after  her  death 
he  married  his  present  wife.  She  waa  active 
in  briosing  about  the  marriage,  and  some  of 
the  evidence  tends  to  sbow  that  she  became  a 
party  to  it  for  mercenary  reasons,  and  that  she 
attempts  to  influence  Improperly  her  husband 
BKainsC  his  childroi,  of  whom  plalntlQ  is  one. 
There  la  evidence  to  show  that  defendant  is 
easily  influenced  to  become  surety  for  lire 
sponsible  persons,  and  that  be  has  incurred 


certain  tbat  It  is  wortb  much.  If  any, 
more  than  tbat  amount.  Tbe  evidence  u  to 
his  mental  capacity  waa  conflicting,  and,  had 
tbe  jury  found  that  he  was  of  sound  mind,  tbe 
verdict  would  not  bare  been  without  support 
in  Uie  evidence.  That  being  Ihe  condition  of 
tbe  case,  the  court  charged  the  jury,  in  sub- 
stance and  effect,  that  a  person  of  sound  mind 
is  one  who  exercises  ordinary  underatandinz 
and  ability  in  the  tt«naaction  of  buaineaa,  and 
thkt,  if  defendant  waa  not  possessed  ot  "suffi- 
cient strength  of  mind  and  alilUty  to  tiBosact 
his  business  affalia  with  ordtnary  care  and 
prudence,  then,  ia  law,  be  will  be  deemed  of 
unsound  mind."  Tbe  question  presented  for 
our  determioatlon  ia  whether  tbe  test  of  men- 
tal unsoundness  given  by  the  court  ia  correct. 
Section  2273  of  the  Code  provides  for  the 
appointment  of  a  guardian  of  the  property  and 
minor  children  of  a  "person  ot  unsound  mind.' 
The  Statute  ia  tilent  as  to  what  shall  ci 


In  Ferrlns'i  Ctaa.  41  V.  I.  Bq.  UB, 
Buuf  on  said  tliat  It  la  euouarb  to  wanant  the  Inter- 
fereuoa  of  the  court.  U,  from  any  oansa,  a  peison 
baa'become  Inoapslde  of  manaflnff  Ua  own  aflalra; 
and  hareleraed  for  lopport  to  Xont  Bldon,  In  Qlb- 
•on  V.  Jeyce,  A  Vea.  Jr.  MS.  and  ChanesQor  Kent.  In 
Be  Barker,  t  Jotana.  Oh.  (89, 1  L  ed.  858.  But  In 
ttkcae  oaata  the  attention  <d  thejndgea  waatumed 
more  to  the  soi  '     '         •  - 

beoiutj  than  t 


<r  them 


o  Its  extent,  aod  tbej  must  not 
B>  holdlDjt  that  weeknea  of  mind 
whloh  does  not  amount  to  VUooj,  or  lunaoy,  or  un- 
soundness of  mlnd,anddoesnotdeprIveaniBnof 
the  power  of  govonl&B  MmselL  would  JusUfr  a 
oourttin  plaolagrhim  and  his  estate  nnderKuaidlan- 
iblp.  liie  opinions  ol  £onI  Lyndhutst,  in  B» 
Holmea,  1  Run.  VO,  and  of  Chancellor  Walworth,  In 
Re  Morsan.  1  Paige.  JSt,  4  L.  ed.  ISa.  Indicate  that 
looh  Is  not  the  law.  JDord  SIdon  himself,  In  Sher- 
wood V.  SandeiBon,  IS  Tea.  Jr.  MO.  E86,  declared 
thst,  M  the  JniT-  mettXj  find  the  Incapaolty  of  the 
party  to  manage  hto  allBln,  and  will  not  infer,  from 
tliatandot£eTelroumBtancee,D<isoundnenofmlnd 
tlunwh  the  pottr  maj  live  where  be  la  exposed  to 
mln  every  Instant,  yet  upon  that  thidlng  tbe  oom- 
mlaaton  cannot  go  on. 

If  a  osnrt  can  see  that  there  were  no  eqnitable 
Inoldenti,  suofa  as  undue  Influenoe,  great  iKnonuice 
Bad  want  of  advloe,  very  Inadequate  prloe,  and  the 
like,  tt  would  not  Interfere  merely  beoauae  one 

18  L.  a  A. 


the  other,  D 

whiDh  the  court  Id  all  reapecta  approves.  Ball  v. 
Hannin.  S  BllRh.  H.  8.  1:  Osmond  v.  Etlaroy.  3  P. 
Wms.  ISB;  Lewis  v.  Pead.  1  Vea.  Jr.  lO;  Piatt  v.  Bar. 
ker,  1  Blm.  1.  (  Bun.  I>07:  dark  v.  Ualpaa.  81  Best. 
SO;  Pridmux  v.  Lonsdale,  1  De  Q.  J.  A  8. 488;  Harrl- 
Bon  V.  Quest.  BDeG.  M.ftQ.4M,8H.I..Oas.tHl: 
Stone  V.  WilbeTD,  88  OL  lOOi  Plokerell  v.  Hoisi,  SI 
111.  ZED;  Graham  v.  Ckator,  IB  Ind.  EES;  kluUi^  v. 
loinlls,  1  Neb.  115;  Oowes  v.  Cornell,  n  N .7.  n,  m 
100;  Paine  v.  Bobeno,  81  H.  a  iO;  WillemlD  t. 
Dunn,  SB  m.  611;  Beverley  v.  Waldeo,  a  Gmtt.  IIT: 
Mann  v.  Betterly.  SlVt.  MS:  Howe  t.  Howe,  SB 
UaiB.  88;  Ex  parte  Allao,  U  Saaa.  88;  Btlner  v. 
Btlner,  88  Barb.  SIS;  Hyer  v.  Uttle.  »  N.  J.  Bq.  4<8l 
Loaear  v.  Sblelda,  a  N.  J.  Bq.  BOS;  Atman  v.  Slant, 
tii  Pa.  114:  Dean  T.  Fullec,  40  Pa.  4T4;  Graham  t. 
Psnooeet,  Sri  Pa.  SB;  Naoe  v.  Boyer,  Id.  S»;  Gieer  t. 
Qreeie.BGntt.8S0.aaE;  Rlppy  v.  Gent,  Sit  N.  a  448t 
Tbomas  v.  Bhappaid,  E  HoOord,  Bq.  88;  Oldham  v. 
Oldham,  G8  N.  0.  SB:  Qtabam  v.  Uttle,  U  N.  a  UB; 
Lon«  V.  Long,  B  Md.  848:  PreweU  v.  Ooopwood.  80 
Hln.  B6B;  Sllllan  T.  Badgett.  27  Ark.  188:  Dam^  v. 
Bowland,  3U  Ind.  812;  Wray  v.  Wray,  m  Ind.  US: 
Grata  v.  Cohen,  OS  U.  B.  11  How.  IB,  IS  L,  ed.  579. 
SSS:  Hardlns  v.  Handy,  S4  IT.  S.  11  Wheat,  DB,  8  li- 
ed. 418;  S  Pom.  Bq.  Jur.  I V4T.  note  5.  See  necei  to 
Pharla  V.  Gere  IK.  7.1 1  L.  R.  A.  AQ.  and  Howard  v. 
Howard  (Ky.)lL.E.  A.  810.  F.8.ft. 
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t]i«  UDSOondoeBB  wbtch  It  contemplatei,  but  It 
1e  clesi  that  ft  relates  to  ttie  capacity  ol  " 
person  affected  to  transact  business.     The  . 

teelion  of  property  U  one  of  the  main  objects 
of  such  statutes  as  that  imder  consideration, 
^od  the  teat  of  the  aoBOUadaess  In  question  is 
largely  the  incompetency  of  the  person  to 
manage  property  Id  a  rational  Tnanner.  1 
Whanon  &  S.  Medical  Jurisp.  §  108.  A  per- 
son may  be  ao  weak  and  inflrm  as  to  be  easily 
Influenced  in  such  manner  that  the  transactions 
bad  under  the  effect  of  such  influence  will  be 
-set  aside,  and  yet  not  be  so  unsound  of  mind 
AS  to  warrant  the  appointment  of  a  guardian 
or  hla  property.  Id.  ^  104.  Tbe  an  soundness 
of  mind  which  will  luatify  such  an  appoint- 
ment must  be  more  tiian  mere  debili^  or  im- 
pairment of  memory.  It  must  be  such  as  to 
ocprive  the  person  affected  of  ability  to  man- 
age bta  ealate.     Be  Unddty,  4S  M.  J.  Sq.  9. 

The  fact  that  a  person,  by  reason  of  age. 
Ignorance,  and  feeble  condltioD  of  mind  and 
body,  ia  unfit  t«  manage  his  estate  Jadiciooily 
'Will  not  Bulborize  the  appointment  of  a  cuar- 
dian  of  bis  property.  Cora,  v,  Boenei,  140  Pa. 
'2G8.  "Imbecility  of  mind  Is  not  sufficient  to 
«et  aside  a  contract  when  there  is  not  an  easen- 
tisl  privation  of  the  reasoning  faculties  or  an 
incapacity  of  understanding  and  acting  with 
discretion  in  the  ordinary  affairs  of  life."  2 
Kent.  Com.  S09.  "Courts  of  law,  as  well  as 
equity,  afford  protection  to  those  who  are  of 
unsound  mind.  They  endeavor  to  draw  a  line 
between  sanity  and  insanity,  bnt  cannot  ao  well 
distinguish  between  degrees  ol  intelligence." 
1  Parsons,  Cont  887.  "The  law  does  not  a«- 
flume  lo  meainire  the  different  deneea  of  power 
«f  the  human  Intellect,  or  to  dislinguish  be- 
tween them  where  the  power  of  thought  and 
reason  e»iata."  Sommi  v.  Futap&rtg,  34  Ind. 
«4S. 

In  Davrm  t.  White,  4S  N.  J.  Eq.  SM,  there 
-was  evidence  to  show  that  the  person  whose 
«ct  was  in  question  lacked  mental  capacity. 
But  the  court  held  that  tbe  test  In  such  cases 
js,  "Did  the  person  whose  act  is  brought  in 

Judgment  possess  sufficient  ability  at  the  time 
e  aid  tbe  act  to  understand  in  a  reasonable 
manner  the  nature  and  effect  of  bis  act  or  the 
business  he  was  transactingf"  "Although  the 
mind  of  an  individual  may  be  to  some  extent 
Impaired  by  age  or  disease,  still,  if  he  be  cap- 
able of  transacting  his  ordinal?  business,  If 
lie  understand  the  natnre  of  the  businets  Is 
-which  be  b  engaged,  and  tbe  effect  of  wbat  he 
is  doing,  and  can  eieidse  hts  will  with  refer- 
«nce  thereto,  his  acts  will  be  valid."  Englith 
T.  T^trler,  109  m.  291,  In  Fiaati  v.  Tamer, 
130  Ind.  48,  a  rule  was  approved  a«  follows; 
"TTnsoundness  of  mind  Is  where  there  is  an 
«ssenlial  privation  of  the  reasoning  faculties,  or 
where  a  person  is  incapable  of  understanding 
«nd  acting  with  discretion  in  the  ordinary  af- 
fairs of  life."  A  court  of  equity  will  not  ordi- 
narily set  aside  a  transaction  on  the  ground  of 
U  L.R.A. 


mere  weakness  of  understanding,  or  liability 
to  be  sometimes  deceived  and  duped,  on  the 
part  of  one  of  the  parlies  to  it.  Such  party 
must  be,  in  a  legal  sense,  of  unsound  mind. 
Bendtrion  t.  MeGretjor.  80  Wis.  BO. 

Some  of  the  autboriilea  cited  refer  to  tho 
mental  capacity  which  is  sufficient  lo  enalite  a 
person  to  enter  into  a  valid  contract.  Cases 
may  arise  where  a  person  competent  to  make 
such  a  contract  is  so  subject  to  an  improper  In- 
fluence, or  is  BO  affected  by  some  delusion,  or 
ts  so  liable  to  be  controlled  to  his  prejudice  by 
some  other  cause,  that  he  should  be  de^nlTed 
of  tbe  right  to  manage  bis  property;  but  ordi- 
narily aperson  who  has  sufficient  menial  capac- 
ity to  make  a  valid  agreement  in  regard  to  his 
property,  and  to  manage  it  with  reasonable 
care,  unaffected  bv  another's  will,  should  be 
permltied  to  retain  it.  It  is  manifest  thattbera 
may  be  such  a  degree  of  mental  capacity  less 
than  that  possessed  b^  persons  of  ordinary  uo- 
derstanding  andabllity.  The  deficiency  may 
be  due  to  Ignorance,  or  a  want  o(  shrewdoew, 
or  to  other  causes  which  do  not  denote  nn- 
snundneas  of  mind.  If  a  person  may  be  de- 
prived of  the  control  of  bis  property,  because 
be  does  not  exercise  ordinary  miderstanding. 
ability,  and  prudence  In  managing  it,  large 
nnmbers  of  people  who  now  display  a  reason- 
able degree  of  care  tnd  judgment  in  accumu- 
lating, keepine,  and  disposingof  property  may 
be  deprived,  of  tbe  right  to  do  so,  bocanse  the 
business  skill  and  ability  they  manifest  is  not 

Suite  equal  to  that  commonly  exercised.  We 
o  not  think  such  a  rule  aa  that  should  pre- 
vail. 

In  Beerieg  r.  Bttter,  68  Iowa,  876,  it  was  salt 
that  "a  person  of  unsound  mind  is  one  incap 
able  of  transactliig  the  particular  business  In' 
hand."  Tbe  qnestlon  to  be  determined  in  this 
case  was  whether  defendant  was  capable  of 
managing  his  estate,  not  whether  he  was  cap- 
able of  managing  It  aa  well  aa  such  estates  are 
commonly  managed.  No  general  rule  can  be 
given  which  wul  be  alike  applicable  to  all 
cases,  but  each  must  be  determined  largely  by 
ita  own  facta  and  tbe  conditions  which  control 
it.  In  this  case,  if  defendant  is  capable  of 
transacting  the  ordinary  business  involved  In 
taking  care  of  his  property,  and  if  he  under- 
stands the  nature  of  the  business,  and  the  ef- 
fect of  what  he  does,  and  can  exercise  his  will 
wlUi  reference  to  such  business  with  discre- 
tion, notwithstanding  the  Influence  of  others, 
he  Is  not  of  nnaouna  mind,  within  the  mean- 
ing of  Uie  Statute,  and  should  not  be  deprived 
of  tbe  control  of  his  property.  The  charge  of 
the  district  court  required  a  higher  degree  of 
mental  capacity  than  that,  and  is  to  tSat  ex- 
tent erroneous.  Other  questions  are  discussed 
by  counsel,  but,  as  they  are  not  likely  to  arise 

1  another  trial,  need  not  be  determined. 

For  tbe  reasons  indicated  M«Ju(^pm#»t  <!fOl» 
BittrittOowrtUTemrted. 


.:Jb.G00g[e 
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WlUlam  J.  6HIBLDS  « 


(— .Mloh.....) 

1.  The  njuueoftha  poUtleal  partraui- 

fldenU;  appears  at  the  bead  of  a  Uolcec  where  it  It 
oomblDed  Id  a    vignette,  without  repeatlUB   the 

8.  Tbe  rag^iUkritr  of  eitherof  the  tlek- 
eta  nomiii»t«d  by  the  •epttr»t«  dlvtalons 
of  ft  apllt  OOnveDllon  oaniiot  be  determlnai 
by  election  oommlBBloneTa  In  preparinlr  ballott, 
bnttheymnat  print  Ihereon  tbe  names  0(  both 
■eta  of  candidates  and  ^Te  for  each  gel  the 
name  ai  GMtiaed  by  the  committee  preeen 
without  addition  or  dMlnotlTedeBlgaallan. 

(October  80,  UBL) 

APPLICATION  for  a  writ  of  mandamua 
to  compel  Ihe  election  coDDmuslnnera  for 
the  Clly  of  Detroit  to  print  a  certain  ticket 
upon  the  offlcial  ballotawMch  they  were  about 
to   prepare   for   use   at  ■  coming   election. 

Tbe  caw  tufficiently  appears  In  tbe  opinion. 

Mum,  Don  H.  Dieklnaoa,  J.  Log'ftn 
Chlpman  and  Oeor^s  V.  N.  Lothrop, 
with  Mr.  Alfred  Rtuaell.  for  petitioners. 

Meur*.  John  J.  Speed  and  Charles  B. 
KeDonald  for  reapondent& 

Per  Carlftmt 

Tbe  petition  of  tbe  relators  lela  forth  tbe  ap- 
pointment of  the  respondents  as  election  com- 
missioners of  tbe  City  of  Detroit  on  the  6th  day 
of  October  inst. ;  and  also  of  tbe  calling  of  the 
Democratic  city  convenHon  for  tbe  nomination 
of  dW  officers;  the  holding  of  such  convention 
and  the  proceedings  bad  tbereat;  and  tbe  fact 
that  such  conTcntfon  divided,  and  two  tickets 
were  nominated, — one  of  them  headed  by 
William  G.  Thompson  for  mayor,  and  the 
other  by  John  Miner,  also  for  mayor;  that  the 
committee  of  that  branch  of  the  Democratic 
party  supporting  John  Miner  for  mayor  pre- 
pared a  ticket  coosiating  of  tbs  officers  Domi- 
nated by  the  conTeDilon,  and  also  a  vignette 
consisting  of  a  right  arm  holdlnic  a  flag,  upon 
which  naaprinted  the  words,  "Regular  Dem- 
ocratic TlcSet,"  duly  certified  by  them,  which 
was  presented  (o  each  member  of  tbe  board  of 
eleclion  commissioners,  with  a  request  that  it 
be  printed  upon  Ihe  ballots  to  be  voted  at  the 
election  to  be  held  on  tbe  3d  day  of  November 
pros.  They  further  set  np  that  tbe  election 
commission  era  refuse  to  say  whether  they  wUl 
print  Bucli  tickets  or  not,  but,  fromi  rumors  and 
lepotts,  they  believe  it  is  tbe  intention  of  tbe 
election  commissioners  not  to  print  such  tick- 
et upcD  tbe  ballot  authorized  by  law  lo  be 
voted  ;  that  they  have  inquired  of  such  com- 
missioners whether  the^  intend  to  print  such 
ticket,  and  such  commissioners  have  refused 
to  g^ive  anv  answer  to  such  Inquiry,  They  ask 
for  a  mandamus  to  be  directed  to  the  members 


of  the  board  of  election  commtsdoners,  com- 
manding them  to  "organiee,  and  proceed  to 
prepare,  and  cause  to  be  printed,  ballots  bear- 
ing upon  them,  as  the  reaular  Democratic 
ticket,  the  ticket  and  candidates  and  vigDette- 
embraced  In  the  certificate  of  relators  hereinbe- 
fore set  forth;"  and  that  the  said  John  Christ 
Jacob,  Joseph  T.  Lowry.  and  Augustus  Q. 
Eronlierg,  board  of  election  commissioners  of 
the  City  ol  Detroit,  be  commanded  to  place 
upon  the  ballot  for  tbe  municipal  election  v> 
be  beld  in  the  City  of  Detroit  on  November  8, 
1691.  in  a  regular  and  due  form,  the  list  of 
candidates  for  mayor  and.  city  offices,  named 
and  embraced  in  tbe  certificate  bereinbefora- 
referred  to.  The  board  of  election  commis- 
sioners have  answered  the  petition,  stating  that 
they  met  on  tbe  2Qth  day  of  Octuber,  and  or- 
ganized as  a  board,  and  elected  as  chairman 
John  Christ  Jacob,  and  Q.  Henrion  as  secre- 
tary; that  at  siicb  session  they  directed  the  seo- 
relary  to  insert  in  tbe  daily  newspapers  a  no- 
tice that  the  board  of  eleclion  commissioners 
for  the  City  of  Detroit  would  be  In  session  at 
tbe  city  clerk's  office  in  tbe  city  hall  on  Tues- 
day and  Wednesday,  October  ^  and  28,  1691, 
at  noon  on  said  days,  for  tbe  purpose  of  re- 
ceiving from  the  chairmen  of  the  several  polit- 
ical organizations  the  nanies  of  tbe  persona 
nominated  to  the  several  city  and  ward  ofiice» 
to  be  filled  at  the  coming  charter  electioo.  and 
that  the  proof  copy  of  the  ballot  which  is  i» 
be  prepared  by  said  board  of  election  commis- 
sioners would  be  open  for  tbe  inspection  of  tho 
chairman  of  each  of  the  political  organization* 
on  Saturday  and  Monday,  October  81  and  No- 
vember 2,  at  the  office  of  the  city  clerk  in  the 
city  hall.  It  sets  forth  that  tbe  notices  were- 
published  in  certain  papers,  naming  them.  It 
also  states  that  at  a  session  of  the  board  held 
on  October  27  there  was  filed  with  said  board  a 
certificate,  a  QO'ps  of  which,  signed  bv  William. 
J.  Shields  as  chaiiman,  is  set  forth  in  said  pe- 
tition; that  prior  to  said  meeting  of  October 
S7  there  was  not  at  anv  time  presented  to  sold 
board  any  certificate  from  any  committee  of 
any  political  partyseltiog  forth  the  names  of 
caodidales  for  office  to  be  voted  for  at  the  next 
charter  election  to  be  held  In  said  dtv  ;  that  oa 
receiving  said  certificate  said  board  directed  it» 
secretary  to  place  such  certificate  on  file,  and 
to  notify  William  Cosgrove,  the  secretary 
named  In  said  certificate,  that  said  certlficale- 
was  informal,  for  the  reason  that  it  did  not 
desi^ate  the  name  of  a  party  or  political  or- 
ganization which  the  said  chalmian  and  secre- 
"irv  represented.  They  deny  that  they  had,  a» 
iDcIivlduals  or  as  a  board,  expressed  any  inten- 
tion as  to  their  individual  action,  or  any  opin- 
ion as  to  how  the  aaid  board  should  determine 
anyquestion  which  might  arise  a*  to  the  print- 
ing upon  the  election  ballota  the  namea  of  the- 
eaodidat«s  mentioned  Insaid certificate,  and  for 
eoson  that  they  dedred  to  avoid  dlscnssion. 
with  or  the  importunities  of  personal  or  polit- 
ical friends  in  relation  to  tbe  printiog  of  saiA 
tickets;  and  they  admit  that  when  approached 
they  each  declined,  excepting  when  acting  aa  a 
board,  to  express  any  such  opinion  or  determi- 
nation.   They  deny  that  ••  a  board  of  election 


also  17  L.  R.  A.  364; 


i  L.  71.  A,  UO;  42  L.  R.  A.  214. 
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COmmlHloiien,  or  m  indlTidoals,  &  maJoTft^  of 
uid  board, or  eitbei  of  them,  cldmed  ttienght 
to  decide  as  to  tbe  tickets,  one  of  which  is 
beaded  by  John  Miner  ae  a  caadfdate  for 
tDHfor,  and  the  olher  bf  Wflllam  G.  Tboinp- 
BOn  as  a  candidate  for  said  office,  as  to  which 
one  WHS  Dominated  by  tbe  rcfiularly  called  con- 
Teution  of  any  party,  or  to  decide  which  ww 
the  rcgululy  called  convention,  as  between  the 
convention  which  nominated  the  ticket  headed 
by  said  Miner  and  tbe  coovcnlion  which  nom- 
inated the  ticket  headed  by  Tbompson.  They 
also  deny  the  allc^tiona  In  tbe  petition  im- 
pugning tbeir  good  faith  and  honesty  as  mem- 
bers of  said  board.  They  further  answer,  and 
aver  that  "  they  have  not  as  a  board,  excepting 
aa  hereinbefore  stated,  acted  npon  or  doter- 
iDined  as  to  the  prinliag  of  said  names  on  said 
ballots,  but  respondents  aver  that  al  a  meeting 
of  Iheir  board  held  on  the  38th  day  of  October, 
18B1,  said  board  by  resolution  determined  to 
print,  on  the  official  ballot  which  they  are  to 
prepare,  all  the  namea  of  candidates  for  any 
and  all  of  the  several  city,  ward  and  precinct 
offices,  which  have  been  nominated  by  thereg- 
ularly  called  convention  of  the  several  political 
parlies,  and  wbich  shall  be  duly  cerllfled  to 
said  board  by  the  respective  chairman  and  sec- 
retary of  said  organlxattoDS,  and,  unless  other- 
wise ordered  by  your  honorable  court,  it  is  tbe 
intention  of  respondents  to  print  the  names  of 
all  the  candidates  on  the  so-called  Miner  and 
Thompson  Democratic  ticket.  Eespondenta 
also  deiermined  to  print  on  the  official  ballot 
any  vignette  which  the  various  political  organ- 
tzalions  may  designate,  provided  said  party 
supply  tespoudents  with  a  sufficient  number 
of  culB  in  time  to  enable  them  to  use  the  same." 

In  closing  their  said  answer,  respondents 
slate  as  follows:  "  These  respondents  respect- 
fully submit  themselves  to  the  order  or  the 
court,  and  they  pray,  if  auy  order  be  made 
herein,  that  they  may  be  advised  thereby 
whether  they  are  required  bylaw  lo  determine 
which  of  Ihe  list  of  candidates  nominated  aa 
aforesaid  they  should  cause  to  be  printed  on 
the  ballots  prepared  by  them,  or  whether  they 
shnuld  print  on  said  ballots  both  of  said  lists  of 
candidates;  and  they  pray  to  be  further  ad- 
vi^d  if  the  same  uame  of  a  party  «hall  be  cer- 
tified by  both  of  two  committees,  whether  the 
names  ho  certified  shall  be  printed  without  fur- 
ther addition  or  distinctive  designation," 

We  are  clearly  of  the  opinion  that  the  board 
of  election  commissioners  was  In  error  In  sup- 
posing that  the  notice  sent  by  Mr.  Shields,  and 


served  upon  them,  was  defective  forthe  reason 
that  it  did  not  designate  tbe  name  of  a  party 
or  political  orf;«n>zatlou  which  the  said  chair- 
man or  secretary  repTesented.  Tbe  vignette, 
which  was  a  nart  of  the  certificate  and  notice 
served  upon  the  board,  combined  within  It  the 
name  of  the  party  or  political  organlKatloa 
which  they  represented,  and,  where  the  name 
of  the  par^  is  combined  wiUi  the  vignette,  It 
Is  not  necessary  to  put  another  heading  below 
it.  The  petition  shows  that  tbe  call  for  a  con- 
yentioo  of  tbe  Democratic  parly  of  the  City 
of  Detroit  resulted  In  two  nominating  couven- 
tlons;  and  we  are  of  opinion  Uiat  each  of  the 
tickets  nominated  at  such  convention  contain- 
ing the  names  of  tbe  persons  Dominated  br 
such  conventions,  with  the  vignette  and  head- 
ing, If  any  is  furnished  by  the  committee  of 
such  conventions,  should  be  printed  upon  the 
ballot.  We  do  not  consider  that  It  is  tbe 
province  of  the  board  of  election  commission- 
ers to  determine  which  convention  represeuted 
the  regular  nominating  convention  of  ^e  par> 
ty;  but  that  it  is  tbe  duty  of  said  board  lo  print 
and  place  upon  the  ballot  tbe  names  of  the 
candidates  certified  to  them  by  the  committee 


cers,  and  that  the  names  so  certifled  to  them  In 
each  list  shall  be  embraced  in  the  ticket  to 
printed;  and  that  it  (■  their  duty,  further,  if 
the  same  name  of  a  party  shall  be  certified  by 
each  of  two  committees,  that  the  name  so  cer- 
tified shall  be  printed  without  further  addition 
or  distinctive  designation  than  sucb  as  is  con- 
tained In  tbe  certificates  furnished.  And,  isi- 
asmucb  as  tbe  respondents  request  that  they 
may  be  advised  therein  upon  the  points  stated 
in  Qieir  answer,  tbe  order  for  mandamus  will 
issue,  commanding  them  lo  print  npon  tbe  bsl- 
loia  to  be  prepared  by  them  the  ticket  so  fur- 
nished to  them  by  tbe  committee  of  the  con- 
vention who  placed  In  nomination  John  Miner 
for  mayor,  and  also  the  vignette  famished 
them  by  the  commitiee,  and  tSat  the  tickets  so 
printed  by  them  shall  contain  tbe  name  of  each 
of  the  candidates  nominated  for  the  respective 
offices  by  said  convention  in  tbe  form  substan- 


dlstlnctlve  name  of  the  part^,  without  further 
addition  or  distinctive  designation.  As  the 
answer  denies  any  design  to  avoid  tbe  law  or 
their  dnty  as  election  commissioDera,  no  oosls 
will  be  awarded  against  tbem. 


OALITOBNIA  SUPREME  COUBT. 
Thomas  BUTLEDGE,  Appt., 
B.  F.  CRAWFOBD,  Bupf. 


...CU.— 


sinillsr  ffoket  will  not  be  relaoted  under  POL 
Code,  I UM,  aa  bearlns  any  devloe,  eto.,  destR  ned 
to  cUsUnrulBh  tt.  wltbont  proof  that  Vba  Impres- 
sion was  tfaeieauK  of  desten. 
8.  Tbepr««amptioiil«  tb»t»D'*oflk«t'* 
or  faint  InpreKloa  of  prinUnff  on  the  iMok  of  a 


nttaat '*anr<l<Bvloeormark''b;whiabBtlcket   ueoeBsarflr  fatal.    Steele  v.Calhoim,41  HlibSBai 

maj  be  dtoODvnMbed  fhn"  make  It  mvaUd.  the  I  Oirleebr  7.  Slsnuui.  U  HlBS.  Hft 
1BL.R.A. 


:,;^|C 


OAUfosHU  StrpBBua  Coubt. 


S.  A  null  i>l< 
•mail  gr«»aa  atatla  on  ttae  baok  ol 
will  not  prevent  oaaiit!iwtt.unleaB  III 
not  to  be  Hooldeotsk. 

4.  A  tlek«t  IwTln«  tta 
o»iulid»t««  tvc  ja^p  I 
tOFt  KTiBDced  tad  uumbe 
dor,  Dannotbe  counted  for  uiotber  candidate  for 
Judica  whoae  name  la  irrttten  oa  tbe  line  for  and 
In  the  plaoe  of  ttae  iuuii«  of  tlie  tenaiortal  can- 
didate, irblcb  vas  erased. 

6>  Tlieti»eofanliMl«111>l«peneUiiienw- 
tn^  Mid  mbatltDtlng  the  najne  otwtema- 
dldJttAODabalLotla  trithin  tlieiplrlt  of  and  a 


auMandal  DomidUaoe  wltb  a  atatnte  wbloh  re- 
qulrea  It  to  be  done  witb  "^  toad-pendl  or  com- 
mon wrltinK  Ink"  in  order  to  pennlt  die  ballot  to 
be  counted. 

6.  Bod  Ink  Is  common  wTlttDS  Ink  wlthm 

7.  Erajriny th«namaof fteandld&tflwUl 
sot  prevent  eonnttng  a  ballot  tor  Iiim 

under  the  California  ttituto,  unleaa  another  m 
tubetitu  ted  or  tlie  worda  "no  vote"  written  tlisi«- 
on  after  hla  name. 

8.  Th*  ftilnre  of  m,  oontestaAt  to  file  a 
statement  snlBoleiit  to  sbow  fals  own 
eligibility  to  a  disputed  offloe  will  not  prevent 


In  the  last  case  tbe  mark  ieeou  to  bave  been 
merely  a  plain  line  ae  a  border. 

Sob  space  leas  than  tlutniedbratatiitebetwea) 
tbe  nsmea  on  the  ticket  will  make  them  void.  Ter- 
xiaa  V.  Carrawar.  N  Hin.  E32. 

But  in  moat  Blatea  the  rule  li  !ea>  ttrlob  Thn* 
the  word  "Judlclar;"  on  the  baoka  of  Judioiil  bal- 
lota  of  one  oandldate  odIj  doea  not  render  them 
void  under  a  statute  which  preventa  dinfnffuiah- 
lnsmark«.  State  v.  Barden.  IDL.  B.  A.U6.1TW1S. 
flOL 

Tbe  word  '■for"  before  tbe  name  of  each  offloe 
doea  not  Invalidate  a  ballot  under  a  statute  prolilb- 
Itlnit  an7  woida  other  than  tiM  official  Indorsement 
and  tiia  namee  of  the  candldatea  and  tbe  polltloal 
partf.    F1eld«T.OBlX>rDelConli.>lBL.&A.BIIL 

But  tbe  word*  "and  m  QfMo  mrMttu  of  blrtba, 
mairlagea  and  deaths"  added  Co  tbe  offloe  of  town 
clerk,  invalidate  the  ballot  under  that  atatute. 
Utta. 

So  wIU  the  anbitltutlon  of  tbe  word  "dHien"  t«r 
(he  name  of  tbe  polltlcel  partr  b7  which  ballota  are 
inued.   Ibid. 

And  aubatitntlnj  ttae  worda  "Yor  anembljman" 
Instead  of  "for  member  of  anemblf"  or  ttie  wordi 
"for  superior  }adire"  Imtead  of  "for  jadseottfae 
superior  oourt,"  and  the  omtaslon  of  tbe  word 
"Bonatorial"  (rotn  "Sth  senatorial  dirtrlot"  do  not 
constitute  dlstlnEulshlng  marks  wlilob  will  nuke 
tbe  b&Uot  Invalid.     Coffey  v.  Bdmooda.  G8  Cal.  B2e. 

And  where  the  name  of  the  party  Is  not  cequlrml 
by  statute  the  worda  "  Democratic  ticket,"  at  tbe 
head  of  a  ballot  and  "people's  party"  in  the  middle 
of  It  will  not  Invalidate  IL  WUliams  v.  State,  <B 
Tex.3N. 

Neither  at  a  presidential  election  will  the  words 
**  election  ticket "  and  tlie  names  of  the  candidates 
for  president  and  Tloe-praddent  and  the  counties 
where  the  electors  reside.  Owens  v.  State,  U  Tex. 
Goa 

MftrHng  tho  volsT^  number  on  balloli  when 
given  out  by  the  offlcer  makes  tbem  void  under  a 
tatute  prohlblllnK  marks  by  which  they  oan  be 
Identified.  Woodward  v.  Baisona,  L.  B.  U  C.  P. 
BB. 

So  will  the  tepetitloo  In  wrlHns  of  the  candidate's 
name  printed  thereon.   BM. 

Bo  win  the  sinnature  of  the  voter  written  there- 
on.   Ibid, 

But  the  use  Of  two  or  three  crosses  Instead  of 
one,  or  of  a  peculiar  form  of  ttae  cross  mark,  or  of 
an  additional  mark,  or  of  an  oblique  mark  for  a 
cross,  or  ths  placing-  of  the  OTOss-mark  on  the 
wronitBide  of  the  aame  of  a  candidate,  will  not  in- 
validate the  ballot  without  evidence. of  Intent  to 
It.   i 


And  under 


ttaecl 

lotw 


r  stetuw  the  words  "  Erase 
I  you  do  not  favor"  will  not  vitiate  a  bel- 
ollets  a  ohoice  of  proiioBltloas.   Apple- 
gate  V.  tmgan,  it  Ma.  £&8. 

The  dlscoloraUon.  of  a  ballot  from  the  use  of  Ink 
by  tlie  voter  in  soratoblng  tbe  ballot  is  not  a  dls- 
tioguIiblDg  mark  which  will  make  It  invalid.   Wy- 
mao  V.  Lemon,  U  OaL  Wti, 
l8L.aA. 


nind.B 

Sot  win  a  sticker  or  pastor  oontalninK  tbe  name 
^a candidate  make  (oab ■  dWinguiBiiing  dovioe. 
~   '    I  v.llarkoe,>flCinn.4a>. 

tialloU  with  eagles  on,  cast  at  an  eleotloa  ol 
a  teligloua  cotporaUon  where  a  by-law  authoilnd 
bf  law  prohlbila  aaythlnK  thereon  but  "^""Bl  are 
void.   Com.  T.  Woeiper.  S  Bers.  A  B.  a. 


Ballota  on  oolored  paper  have  been  iHdd  void  un- 
der a  stetnte  which  lequirea  them  u>  be  printed  on 
plain  white  paper  without  marl 
State  V.  HoKlnnon.  8  Or.  tBB. 

But  a  later  case  in  the  same  Btata,  while  not  de- 
ciding whetlier  tbe  former  case  should  be  foDowed 
on  similar  facts,  holds  that  suob  ballots  are  not  void 
when  tbey  are  printed  on  tinted  paper  selected  for 
tbe  purpose  and  furnlshedby  ttae  secretary  of  ttatea 
State  V.  Wolf.  17  Or.  119. 

A  Blmller  role  Is  applied  In  OalUomla  to  ballot* 
fnmlsheil  by  an  offlcer  where  there  were  rsiriationi 
from  the  statutory  requlremenls  as  to'  slie.  prlnt- 
ioir,  and  paper.    Kirk  v.  Bhoada.  U  OaL  SB. 

And  under  tbe  Colorado  statute  which  prcblUts 
pHntliig  or  dlstrlbuUiig  ballota  on  otiter  than  pOaln 
white  paper.  Imt  does  not  expressly  prohibit  voting 
or  oauntluK  tbem,  ballota  printed  on  pale  yellow 
paper,  wblcb  was  the  neareet  like  that  requited 
that  could  be  found  and  used  because  the  regulai 
tlokets  bad  not  come,  were  held  valid,  Eellcgg  v. 
Ulokmsn.  U  Colo.  SSS. 

And  white  paper  Unged  vrlth  blue  with  ruled 
llnee  was  held  a  aufflclent  compliance  with  the  Stat- 
ute requiring  tbe  use  of  white  paper  without  marks 
Intended  to  dlatingnlsb  tite  ballots,  in  the  absence 
of  evidence  that  suoh  paper  was  used  with  intent 
to  dlsUngulsb  the  baUota.  People  v.  KUduS,  U  SI. 
*!&. 

Making  tickete  of  diamond  shape  doea  not  of  It- 
self amount  to  a  "device"  to  dlsUngulsb  them 
wberethealiapeisnotpresorlbedbystatute.  State 
V.  FhiUlps,  63  Tex.  ItO. 

V arts  on  ths  ftwfds  of  tIdUL 

Under  a  statute  which  provldei  for  tlakels  "witlt- 
out  any  dIatinKUlsbing  mark  or  other  embellish- 
ment hereon."  but  permitting  ttae  voter  to  write 
bis  name  on  the  back  thereof,  marks  on  ttaa  inside 
ot  a  llobut.  suob  as  a  party  name  for  a  taeadlng.  do 
not  make  the  tickets  void.  Drullnar  v.  8tete.X> 
lod.  306:  Btenley  v.  .Manly,  3t  Ind.  Sn^  HlUhoUand 
V.  Bryonl,  St  Ind.  883. 

ButlnUlsstotppittlsbeld  that  the  (irohlbltloa 
of  "any  devioe  or  mark  by  Which  one  ticket  may  ba 
distinguished"  from  another  applies  te  marka  en 
the  Inside  as  well  as  on  the  outside  of  a  baUoL 
Steele  v.  Calhoun,  81  Hiss.  Ht;  Oflesby  v.  Sigman, 
SB  His*.  DOB;  Perkln*  r.  Chiraway,  N  Hlak  ttt. 

&A.lt. 
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768 


nHef  to  ttM  extent  of  annnlUiiK  U>a  oeionoktp  at 
electtonot  the  oppoatnc  MU>d<A>tB '^  lot  been 
lUwall;  dooiKnri  elected. 
9.  Am  ■JiWMlMBnt  <rftlwtattoMwnt  atm, 
<  nilllwlMiil  of  >n  eleotloD  mir  be  nuula  to 
iboir  Ms  eUffldlltr    ~        ' 


(Ootober  «.  1»L> 

APPEAL  by  plain tl£F  from  a  judgment  of  tlie 
Superior  Court  for  Sonoma  Count;  In  f  ator 
of  defendant  in  an  twlioo  brougbt  lo  conlest 
defeDdnnt's  right  to  act  as  one  of  the  superior 
a  judges  for  that  couDty.     Beterud. 


for  appetlaut. 

Mettrt.  C.  S.  FKmuu-  and  J.  A.  Ba^ 
ha^  for  reepondeot. 

Da  HaTen,  J,,  dellTered  the  oidnlon  of  the 

The  partlea  to  this  actioa  were  oppodugcaD- 
df dates  for  the  office  of  aaperior  judge  of  Bono- 
ma  County  at  tbe  genenil  election  of  1890. 
The  lespondenC,  Crawford,  received  a  certtfl- 
CBte  of  election,  and  this  li  aa  action  contest- 
ing hts  right  thereto.  As  a  result  of  the  trial 
and  recount  in  the  snperlor  court,  it  appearing 
that  the  defendant  received  one  vote  more 
than  the  plaintiff,  the  court,  oD  motion  of  de- 
fendant, granted  a  nonsuit  and  dlsmisaed  the 
Sroceedings.  The  contestant  appeals  from  this 
idgment,  and  claims  that  the  court  erred  in 
counting  certain  ballots  for  the  respondent, 
and  in  refusing  to  oonnt  others  for  the  appel- 
lant. 

1.  Two  ballots,  T^pilar  on  tbeir  face,  and 
with  the  appellant'a  name  printed  thereon  for 
judge  of  the  superior  court,  were  not  counted 
t>7  the  court  for  the  reason  that  there  was  on 
the  back  of  each  a  faint  type  Impression  of  a 
portion  of  the  face  of  a  umllar  ticket.  The 
impiession  is  known  among  printeis  as  an 
"  off  set,"  and.  If  there  is  too  much  Ink  upon 
the  type  used,  is  produced  when  one  sheet  Is 
placwl  face  downward  upon  the  back  of  an- 
other, which  has  preceded  it  from  the  press. 
In  our  opinion  the  court  erred  in  its  refusal  lo 
count  these  hallotB  for  appellant. 

Section  I20e  of  the  Political  Code  PrOTldes: 
"When  a  ballot  found  in  any  ballot  box  bears 
upon  the  outside  thereof  anv  Impression,  de- 
vice, color  or  thing,  or  is  folded  in  a  manner 
deairned  to  dlBiinguish  such  ballot  from  other 
legal  ballots  deposited  therein,  it  must,  with  all 
Its  contents,  be  rejected."  Prior  to  the  adop- 
tion of  the  Code,  It  waa  the  usnal  practice  to 
have  the  tickets  of  the  different  political  par- 
ties of  a  different  color  or  weight  or  size,  so 
that  an  observer  at  tlie  polls  could  see  at  a 
glance  and  detect  which  parly  ticket  was  de- 
posited by  the  voter.  It  was  to  prevent  this, 
and  secure  to  the  citizen  absolute  aecreCT 
for  bla  ballot,  that  the  section  above  quotea, 
and  others  of  the  same  Code,  were  enacted, 
prescribing  for  ballots,  uniformity  of  paper, 
color  and  size;  and,  iii  order  to  Justify  the 
rejection  of  a  ballot  under  this  section,  it  roust 
appear  that  such  "impreasion,  device,  color  or 
thing,"  on  the  outside  thereof,  was  Intended  lo 
distinguish  it  from  other  leral  ballots  ( Wyman 
T.  Lemon,  SI  Cal.  ST8);  and  the  court  is  not 
18L.RA. 


anthorlEed  lo  Hod  such  design  when  It  ii  just 
as  reasonable  to  attribute  the  appearance  of 
the  ticket  to  accident  as  design.  It  is  not 
doubted,  as  was  argued  here,  that  tickets  may 
bo  marked  as  these  were  for  tbe  purpose  dl 
dlstlngulabing  tbem  from  other  ballols,  and  to 
be  furnished  only  lo  a  certain  class  of  voters. 
But  in  the  absence  of  any  proof  tending  to 
show  this,  the  presumption  must  be  (hat  such 
Impression  was  the  result  of  accident,  and  not 
Intended,  and  therefore  within  neither  tbe  let- 
ter nor  spirit  of  this  section,  or  section  ISOT  of 
the  same  Code,  which  provides  that  when  a 
ballot  bears  upon  it  any  Impression,  device, 
color  or  thing  Intended  to  designate  or  impart 
knowledge  of  the  person  who  voted  It,  it  must 
be  rejected. 

2.  What  is  said  In  the  preceding  paragraph 
will  apply  with  equal  force  lo  the  two  Mllola 
not  counted  for  appellant,  one  of  which  hsd 
upon  its  back  a  very  small  piece  of  red  sealing 
wax,  and  the  other  a  small  stain,  as  If  made  bv 
a  drop  of  oil,  or  something  of  tbaC  nature.  It 
Is  far  more  reasonable  to  suppose  that  the  wax 


as  to  tbe  other,  the  mark  or  discoloration  Is  of 
that  character  that  the  most  natural  conclusion 
In  relation  to  It  is  tbat  it  was  due  to  some  acci- 
dental cause,  and  was  not  Intended  to  distin- 
guish the  ballot  or  Impart  knowledge  of  the 
person  who  voted  it. 

8.  The  court  erred  in  counting  ballot  marked 
"Exhlbit'87"  as  a  role  for  lae  respondent. 
The  ticket,  so  far  as  necessary  to  be  set  out,  it 
aa  follows: 

"  18.  Judge  of  the  Superior  Court,  Thomas 
Rutledgc. 

"  19.  Judge  of  the  Superior  Court,  J.  W. 
Gates. 

■'30.  Stale  Senator,  Tenth  District,  Bobert 

— with  tbe  name  "Bobert  Howe"  erased  and 
that  of  tbe  impendent  written  opposite,  or  In 
line  with  it.  We  do  not  see  how  this  Uckel  can 
be  read  as  a  vote  for  respondent  for  tbe  office  of 
Judge  of  the  superior  court  A  ballot  is  to  be 
oonstmed  as  any  other  writing;  and,  while  a 
resori  to  parol  evidence  of  extrinsic  circum- 
stance may  be  bad  for  the  purpose  of  interpret- 
ing wbat  would  otherwise  be  doubtful,  it  can- 
not be  shown  that  the  inteatloa  of  the  voter 
was  anything  different  from  wbat  plainly  ap- 
pears upon  tbe  face  of  the  balloL  PeopU  t, 
Btaman,  6  Denlo,  409. 

And  when  tbe  ballot'intelllgenlly  shows  that 
a  particular  person  is  voted  tor  to  fill  a  particu- 
lar office,  it  cannot  be  counted  differently  be- 
cause the  court  may  believe  tbat  the  voter 
madeamistakeln  preparing  bis  ticket.  Voting 
for  a  person  lo  fill  an  office  for  which  he  is  not 
a  candidate  may  be  tbe  result  of  mlatake,  or  it 
mav  be  merely  tbe  frivolous  exercise  of  the 
rignt  of  suffrage;  but,  no  matter  whether  such 
action  may  be  attributed  to  folly  or  mlatake, 
tbe  ballot  is  the  only  expression  of  tbe  voter's 
will,  and  it  must  be  counted  according  to  its 
legal  effect  Tbe  intention  of  the  voter,  as  it 
appears  upon  the  face  of  tbia  ballot,  was  to 
vote  for  respondent  for  itate  senator,  and  not 
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for  Judge  of  tha  luperior  court,  and  it  should 
be  10  counted. 

4.  Upon  ceitsln  bdlota  the  printed  name  of 
the  respondent  was  erased  with  an  Indelible 
pencil,  and  the  name  of  the  appellant  written 
opposite  thereto  with  the  same  kind  of  pencil. 
The  court  refused  10  count  the  same  for  appel- 
lant, but  did  count  such  ballots  as  votes  for 
espondent.    The  respoudeni  inelKts  tbat  tbe 


of  tbe  Political  Code.  Tbat  section  declares: 
"  When  upon  a  ballot  found  in  any  ballotboz 
a  name  bas  been  erased  and  another  subalituted 
tbeiefor,  in  nn^  other  manner  than  bj  the  use 
of  B  lead-pencil  or  common  writing  ink,  the 
substituted  name  must  be  rejected,  and  the 
name  erased,  if  it  can  be  ascertained  from  an 
inspection  of  the  ballot,  must  be  counted." 
There  was  evidence  introduced  tending  to  show 
that  indelible  pencils  are  not  in  fact  lead-peu' 
cils,  nor  commonly  known  aa  such  by  mer- 
chants selling  them.  The  question  u  thus 
presenied  whether  a  voter  moat  follow  the 
very  letter  of  this  section  of  the  Code  in  pre- 
paring hia  ticket,  or  have  his  vote  for  a 
particular  candidate  rejected.  We  think  It 
very  clear  that  such  la  not  the  purpose  or  the 
meaning  of  tbat  section.  The  Code  commis- 
sioners, in  their  note  to  this  sectioo,  say: 
"  Tills  section  Is  intended  to  prevent  tbe  use  of 
nitrate  of  silver,  or  any  other  chemical  aati- 
Btance  which  may  be  written  over  a  name  and 
not  be  distinguishable  until  time  brings  out  the 
Impression;  also,  to  prevent  the  use  of  pasters, 
the  use  of  which  Is  subject  to  two  objecllons: 
flrtt,  their  liability  to  come  o3;'Meetmd,  their 


Legislature  could  have  bad  no  other  in  view- 
la  attained  If  the  erasure  and  substitution  are 
made  In  such  a  manner  as  to  preseot  at  the 
time  and  retain  the  same  general  appearance  as 
if  made  by  a  lead-pencil  or  common  writing 
ink.  Tills  section,  In  declaring  tbat  erasures 
and  change  of  names  shall  not  be  made  "in 
any  other  manner  than  by  the  use  of  a  lead- 
pencil  or  common  writing  Ink,"  really  means 
that  the  erasure  and  substitution  siiall  not  be 
made  In  any  other  atyle  or  form,  or  with  any 
different  effect,  than  would  be  produced  by 
tbe  use  of  a  lead-pendl  or  common  writing  ink. 
The  law  looks  only  to  matters  of  subsisnce, 
and  does  not  waste  Its  energies  In  pursuit  of 
shadows;  and  If  the  appearance  of  baving 
been  made  with  a  lead-pencil  is  produced  by 
tlie  use  of  an  indelible  pencil,  there  Is  a  bu1> 
stantlal  compliance  with  the  statute,  altbouch 
such  a  pencil  may  not,  strictly  speaking,  be 


tton  would  sacrifice  the  spirit  _  _ 

the  law  to  the  mere  letter;  and  yet  it  is  one  of 
the  Ereat  maxims  of  interpretation  to  keep 
strictly  in  view  Ike  general  scope,  object  and 
purpose  uf  the  law,  rather  than  its  mere  letter. 
"He  who  considers  merely  the  letter  of  an 
Instrument  goes  but  skin  deep  Into  Its  mean- 
ing," Broom,  Legal  Uazima,  611,  "A  ririd 
and  literal  meaning  would,  in  many  cases,  de- 
feat the  very  object  of  tlie  Statute,  and  would 
IS  L.KJL. 


exemplify  the  maxim  that  'tbe  letter  killeth, 
while  the  spirit  keepeth  alive.'  Ever;  statute 
ought  to  be  expounded,  not  according  to  Iha 
letter,  but  according  to  the  meaning.  .  .  . 
And  the  intention  is  to  govern,  although  anch 
construction  may  not  In  all  respects  wee  wlih 
tbe  letter  of  the  Statute."  Traqi  v,  Trov  A  B. 
B.  Co.  88  N,  T.  487. 

5.  The  court  erred  In  counting  ballot  No.  8 
as  a  vote  for  the  respondent.  Upon  this  ticket 
the  printed  name  of  respondent  was  erased 
with  red  ink,  and  that  of  J.  W.  Oates  written 
in  place  of  it,  also  in  red  Ink.  The  respondent 
contends  that  red  ink  Is  not  common  ink  within 
the  meaning  of  the  Statute.  We  cannot  say 
that  It  is  not  such  an  ink;  and  ita  use  is  not 
within  the  mischief  which  it  la  the  object  of 
tbe  law  to  prevenL 

6.  Upon  several  ballots  the  name  of  appel- 
lant was  erased  and  no  name  substituted  there- 
for, and  the  WOTds  "No  vote"  were  not  writ- 
ten after  the  nameerased.  These  were  counted 
as  voles  for  appellant  Tbe  court  was  correct 
in  this  Tuling.  The  Statute,  in  order  to  guard 
against  fraudulent  erasures,  has  provided  this 
as  the  only  way  In  which  the  voter  can  mani- 
fest his  intention  to  erase  a  name,  when  he 
doea  not  substitute  another;  and  under  such 
circumstanceB  tbe  erasure  is  not  complete  un- 
less followed  by  these  words.  There  is  no 
valid  constitutional  objection  to  this  require- 
ment.    It  does  not  prescribe  any  educational 

aualiQcation  for  the  voter,  nor  require  him  to 
isclose  the  secrecy  of  his  ballot,  si  contended. 

7.  Tbe  statement  or  complaint  filed  by  appel- 
lant in  this  proceeding  doea  not  allege  that  ho 
possesses  the  qualitlcaUons  lequirM  by  the 
Constitution  of  this  State,  to  make  him  eligible 
to  the  office  of  judge  of  tbe  superior  court,  and 
it  is  claimed  by  respondent  that  the  statement 
is  therefore  fatally  defective,  and  for  that  rea- 
son the  judgment  dismissing  the  proceeding 
should  be  affirmed.  It  Is  true  that  in  order  la 
entitle  appellant  to  the  full  relief  asked  for,  to 
wit,  a  ludgment  that  he  was  elected  instead  of 
respondent,  the  statement  should  have  alleged 
facts  showing  that  he  was  eligible.  But  tbe 
statement  is  not  fstallr  defective  if  It  states  a 
case  for  any  relief.  i«rri  v.  Beavmonl  (Cal.) 
27  Pec  Rep.  B84.  And  we  think  that  It  does. 
It  Is  alleged  tbat  the  appellant  Ii  an  elector  of 
the  Couuty  of  Soooma;  and,  «uch  being  the 
case,  he  was  authorized  to  commence  this  pro- 
ceeding, and  upon  proof  of  facts  alleged  Id  hia 
statement,  was  entitled  to  a  Judgment  annul- 
ling the  election  of  defendant.  A«  the  case 
must  be  remanded  for  a  new  trial,  the  coort 
below  abould,  upon  application,  permit  tbe 
appellant  to  amend  his  Btalem«it  ao  as  to 
allege  the  necessary  facta  ahowlng  hia  eligi- 
bility to  be  chosen  to  the  office,  the  elec^on  lo 
which  is  In  controversy  here.  Ptrri  v.  Beatt- 
morU,  fupra. 

Judgment  Teeened,  and  caoae  remanded  for 
further  proceedings  not  InconsM^nt  with  this 
opinion. 


J,;  HurlMOiit  J,; 


.:jb.Goog[e 


BoBciBOH  T.  Ortcoh  Shokt  Likb  &  U.  N.  R.  Co. 


UTAH  SUPREME  COUBT. 


John  ROBINSON,  Jbapf., 


( Utah } 

1.  A  ooBiDon  band-ear  attaHns  on  the 
grouiul  beatda  a  railroad  tniok  U  not  a  thlog 
dBDEerou*  la  and  at  Itaelt  which  « laUroad  oom- 
panr  to  required  to  miard  or  look. 

S.  K  ia  not  a^gUffaa^  to  1«»t«  a  eoaa- 
mon  hand-oart  welshlnv  from  riz  haodredto 
•even  hundred  iiouiidB>  llz  leet  trom  a  railroad 
traok  Bod  four  or  Ave  fe«A  below  It,  a  mile  from 
the  thloklj  MttJsd  part  of  a  oltr  and  a  qnaitar  of 
a  mile  from  tbe  nearest  bouae.  and  let  It  remalD 
tliere  over  Sunday,  unlocked  and  unguarded  bo 
B9  to  render  ItA  owners  liable  In  damacec  for  the 
death  of  a  boy  eleven  yean  old.  who.  wbUe  rld- 
Ins  on  It  with  other  bofs  who  bad  replaced  It  on 
tba  tra^  fell  off  and  waa  run  over  and  klllad. 


U,l«n.) 


APPEAL  bf  defendant  from  a  Judgment  of 
the  District  Court  for  Salt  Lake  County, 
.  in  fsTor  of  plaintiff  in  an  action  brought  to  re- 
cover damasea  for  petaonal  lulurles  resulting 
Id  death,  and  allegra  to  have  oeen  caused  l^ 
^feodanfa  negtigeiice.    Berened. 

The  facta  are  aiated  In  the  opinion. 

MetTi.  WiUIama  &  Van  Cott,  for  appel- 
lant: 

Jt  the  Instrament  Id  and  of  itself  is  danier- 
ous,  then  the  defendant  is  liable  in  case  it  is 
left  near  a  public  place  and  young  children  ara 
injured  by  reason  of  tbe  same.  Generally 
gpeaklns,  a  machine  dangerous  in  and  of  itself 
would  oe  one  tbat  does  injury  when  being 
tampered  with  In  its  then  rreeent  condition 
and  without  changing  its  localItT  to  an  entirely 
different  one  so  as  to  be  most  aavantageoua  to 
do  injur V. 

See  Hoddu  t.  Mimmri  Pat.  £.  0).  13  L.  B. 
A.  749,  10*  Mo.  28t 

This  principle  of  liability  is  tbe  one  recog- 
nized by  tbe  authorities.  . 

Chieago  ^A.B.  Co.  v.  MeLaugMin,  47  III. 


It  IsdlffloulttoseehowBllabllltrcanbe  Inouired 
where  tba  defendant  corporation  had  done  nothing 
directly  to  produce  the  Injury,  and  where  there  was 
•u  unautfaorlied  In  tcrterenoe  with  or  Invasion  of 
llarlifhta.   ItlatruetliatcasesmaybefouDdwheTe 

•  different  doctrine  seem*  to  be  upheld,  as  In  Lynch 
y.  Nurdln.  1  Q.  B.  S9,  where  an  infant  entered  Into 

•  cartitandlng  In  the  street  and  was  Injured,  the 
ownw  waa  held  liable.  ButlberelsacleardlstlDD- 
tlon  between  Buob  a  oaae,  where  tbe  Infant  was 
lawfully  In  the  Ughway.  which  H  has  the  rl^hl  to 
travel  and  use,  and  where  the  blaineable  oaralen- 
new  of  the  defeodant  tempted  the  child  to  amuse 
himself  with  an  empty  cait  and  a  deserted  iMnae, 
ind  tbe  aase  at  bar  where  he  Is  palpably  Invadliui 


the  latter  ca?e  a  party  Is  without  tbe  protection  of 
tbe  law  except  In  spHdaloaaea.  The  owner  of  land 
may  diK  an  eicavatloa  In  his  own  premises,  not 
■ubetantlnlly  adjolnlDg:  a,  public  highway,  and  no 
action  Uea  against  him  by  one  who  has  Btniyed 
off  the  hlghwaytsod  fallen  Into  the  excavation. 
Bardaaatlev.  BouCb  Yorkshire  B,t>}.  lHurlBt.&M. 
■7:  Hounsell  v.  Smith.  »  L.  J.  CT.XB:  Sott  v. 
Wilkes,  3  Bam.  ft  Aid.  801:  Niobolwin  v.  £rle  B.  do. 

<i  N.  r.  sae. 

But  a  different  role  prevails  when  the  pit  dug  Is 
so  near  the  highway  that  a  person  In  using  the 
same  with  ordinary  caution  may  tall  In.  Bee  Beck 
V.  Carter.  flS  N.  Y.  iSB,  where  the  authorities  are  re- 

WUMn  wa-rttogti^aea  Itgnl  prftioijila. 
The  deceased  beluff  a  trespasser,  defendant  would 


•t  be  liable  for  his  death  (Wharton.  Neg.  I  fiOG; 
Eohn  T.  Lovett.  U  Oa.  SSI:  Hurnr  ▼•  McLean.  SI 
ULVJi!  Hargreaviia V.  Deacon,  ISMlch.S;  "■■ 
Pennsylvania  B.  Co.  ED  Fa.  US);  and  the  Bupreme 
Court  of  Pennsylvania  has  asserted  that  an  enti^ 
apon  Ote  land  of  an  unfeneed  railroad  oompan 
stood  upon  tbe  same  footing  with  an  entry  toto 
bedroom.  Philadelphia  fc  R.  R.  Oo.  v.  Hnmmell,  i 
Pa.  37G.  Bee  New  York  *  B.  B.  Oo.  v.  Skinner.  10 
Pa.  301. 

tu  all  cases,  where  a  recovery  has  been  lustalnt 
walnat  a  partynotlmmadlately  oonneotad  with  the 
18  L.  R  A. 


InJntT,  tbe  neifllgent  act  was  In  Itself  poaltlTely  un- 
lawful, or  recklessly  dangerous.  Lynoh  v.  Nurdin, 
1 Q.  B.  KB.  has  not  been  rollowed,  nor  Is  It  r^rai^led  as 
authorllT.  Bartfleld  t.  Boper,  EI  Wend.  SUi  Tona- 
wanda  B.  Oo.  t.  Muntter,  5  Dento,  MT,  1 N.  Y.  StOL  ^ 
EfieU  of  an  aU  of  nsotUeiuM  (mmfnenltv  ianotr- 

Bad  theaotofthe  def en  dant  oorporatlon  been  one 
Imminently  dangeroustoths  Uvea  of  others,  the  de- 
olsion  In  the  principal  ease  would  doubtleas  hare 
been  !n  favor  of  the  plaintiff,  within  One  prlndidB 
of  the  familiar  rule  stated  by  Sutherland  on  Dam- 
ages, vol.  Z,  p.  <8i3:  "Where  an  aot  of  neslhrenoo  la 
Immlneotly  dangerous  lo  the  Urea  of  others  tbe 
guilty  party  is  liable  to  the  one  Injured  bylheneg- 
Usence,  whether  there  be  a  contract  between  them 
violated  b7  that  necllgenoe  or  not."  Thenrlndple 
lallluatTaled  hj  tbe  ease  of  Thomas  v.  Winchester, 
e  N.  Y.  aw.  That  waa  a  caae  In  which  a  dealer  In 
_Bhad  eaiekaely  labeled  a  poison  as  harmle* 
medicine,  and  sent  It.  so  hOieled,  Into  the  markets 
LB  held  that  the  dealer  was  liable  to  any  person 
who  might  be  Injured  by  tbe  use  of  the  drug.  In 
considering  what  articles  can  be  refrarded  Immi- 
nently dangerous,  the  same  oourt.  In  Loop  T.  Llteh- 
fleld,  a  N.  Y,  Wl,  aayn  "They  are  Instruments  and 
articles  In  their  nature  calculated  to  ;ilo  Injury  to 
manklDd,  and  are  ffcneraUT  Intended  to  accom- 
plish that  purpose:  they  are  esaenttally  and  In  their 
elements  Instruments  of  danger."  Boddy  v.  Hle> 
sourlPaaB.  CcUL.  B.  A.TM,  IM  Uo.tU. 

In  Lon^meld  ▼.  Holllday,  e  Eng.  L.  ft  Eq.  IM£,tlie 
dlaUnctlun  Is  reoognlied  between  an  aet  of  negll-- 
gence  imminently  dangerous  to  the  Uvfe  ot  otheis 
and  one  thatts  not  so.  In  the  former  Inslanoe,  the 
party  crullty  ot  the  negUgenoe  la  liable  to  tbe  lurty 
Injuredj  In  the  latter,  the  negligent  party  Is  liable 
only  when  his  negllgenoe  Is  a  breach  of  contiBot, 
express  or  Implied. 

Jt  cannot  reasonably  be  contended  that  a  rail- 
road  car.  though  supplied  with  defective  brakes.  Is 
an  Immlnentlydangerous  Instrument.  Unlcse  put 
In  motion  It  is  perfectly  harmleas.  and  when  In  mo- 
tion It  Ifl  not  essentially  dooseroua.  Roddy  v.  Uls- 
wiunFBO.B.Oo.l£L.B.A.Ttf.lOtMo.!!Sl;  Chicago 
ft  A.  B.  Co.  v.MaI«ughlln,ffIU.26&;  Gurley  v.Mls- 
aoun  Faa.  B.  Co.  U  Wesb  Bep.  880,  RQ  Mo.  44S. 

r.&B. 


Gee  also  23  L.  R.  A.  552;    32  L.  R.  A.  825;  3D  L.  R,  A.  112;  40  L.  R.  A.  31 


Utah  BuFBKifB  Codbt, 


a6S:  Chicago,  B.  A  Q.  B.  Co.  t.  Stumf*.  6SIII. 
414;  McAlpin  T.  ftweU,  TO  N.  T.  12B ;  8t. 
ijmU,  V.  d  T.  H.  B.  Go.  v.  BeU,  81  111.  76;  Pat- 
terson, Ratlwaf  Acddeot  Law,  pp.  1S1~188; 

Baltimore  A  0.  R.  Co.  y.  Schvindiing,  101  Pa. 
258:  2  Wood,  RaUway  Law,  p,  1296;  Oentral 
Branch  U.  P.  B.  Oo.  t.  Emigh,  23  Kan,  347. 
Tbe  txijs  In  ttaU  case  were  trespassers.  Tbej 
were  cot  upon  tbe  public  street  or  sidewalk:  or 
upon  their  own  premiMs,  but  they  went  way 
a  p1ac«  where  tbey  would  clearly  became 


duty,  so  that  tbeibleqaestion  would  be brouglit 
bome,  Wua  car  of  tlilB  kind  downbv  theslde 
of  tbe  track,  not  In  a  public  place  ana  not  dan- 


gerons  of  itself,  such  an  lustniment  that  the  ap 
pellaot  was  bound  to  anticipate  tbat  boys  could 
lift  tbe  same  upon  the  track  and  be  Injared  In 


consequence  tiieieoft 

See  liBEaehern  v.  Botton  A  M.  B.  Oo.  160 
Mass.  SIS,  and  caiea  cited;  Daniel*  v.  Neu 
York  AS.  KB.  Co.  (Hasa.)  ani«,  p.  348. 

The  BOD  of  the  respondent  was  Ktiilty  of  con- 
trlbutoiT  negligence  in  the  premises.  An  in- 
fant Is  held  to  care  according  to  bis  age  and 
nnderSlandiDg.  Appellant  should  not  be 
charged  with  fcreater  cate  in  looking  after  a 
boy  of  this  age  than  he  would  be  capable  of 
exercising  towards  himself. 

Mauer  v.  Chieaoo,  B.  I.  A  P.  B.  Oo.  88  Iowa, 
002;  1  Shearm.  &  Bedf.  Neg.  p.  108. 

Meitn.  SatltM-lmnd  :*  liiidd  tot  reapond- 


J*,,  deltvered  tbeopinloD  of  the 

liiis  acttoD  is  brought  by  the  plaintiff  to  re- 
cover damagea  for  tbe  death  of  nla  son,  aged 
between  eleven  and  twelve  yeus,  alleged  to 
have  been  caused  by  tbe  neKligence  of  the  de- 
fendant. There  wae  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  |4,000,  and  the  de- 
fendant brings  this  appeal  from  the  judgment, 
and  from  tbe  order  of  the  court  overruling  a 
notion  for  a  new  trial 

The  complaint  alleged  that  on  October  11, 
1890,  the  defendant  left  a  hand-car  upon  one 
of  the  tracks  of  its  road  within  the  limits  of 
Bait  Lake  City,  and  permitted  it  to  remain 
tbere  until  the  evening  of  October  12,  without 
being  In  any  way  guarded  or  locked,  and  that 
on  the  last  named  date  plainliff's  son  was  at- 
tracted to  the  hond-caT,  and  got  on  the  same 


.s  killed.  The  answer  of  the  defendaut 
denied  each  and  every  allegation  of  tbe  com- 
plaint. Tbe  evidence  showed  that  the  defend 
ant  was  constructing  yards  and  side  tracks 
near  (he  norih  llmlU  of  Bait  Lake  City.  That 
on  Saturday,  October  11,  1890,  there  was  a  sel 
of  hands  at  work  there,  and  that  about  noon 
of  that  day  they  quit  work,  and  started  back  to 
the  city  on  a  bano-car,-  that  on  account  of  anow 
having  fallen  on  the  rails,  and  en  ascending 
grade.they  were  unable  to  propel  the  car;  that 
they  set  the  car  off  the  track,  left  it  unlocked, 
and  came  back  to  the  i^  on  toot;  that  the  car 
weighed  iKtween  six  and  seven  hundred  pounds 
and  required  four  men  to  lift  it  from  the  track, 
Uiat  at  the  point  where  they  put  the  hand-car 
off  the  track  the  track  Is  four  or  five  feet  above 
18  L.  R.  A. 


the  level  of  the  ground,  and  tbey  placed  it  so 
that  the  edge  of  tbe  car  would  be  about  kIx 
feet  from  ue  rail;  that  the  place  where  they 
left  the  car  is  about  a  mile  from  tbe  tbicklv 
settled  portions  of  the  city,  and  that  there  ara 
no  houses  nearer  than  a  quarter  of  a  mile,  and 
that  tbe  ground  is  swampy  and  wet,  and  is  not 
used  noranilablefoTa  play-ground  for  cbildren; 
that  either  that  aflernoon  or  on  Sundav  mom- 


playing  with  the  band-car  l^  mnoiDg  around 
on  tbe  side  tracks  or  switches,  and  about  S 
o'clock  in  tbe  aftemoon  tbey  were  Joined  by 
pialnttfTs  son  and  other  boys,  when  tbey  poll- 
ed the  car  up  an  ascending  grade,  and  all  got 
on,  and  started  down  the  grade,  and  when  a 
high  rate  of  speed  had  been  aUalned  Uie  son  of 
plaintiff  either  Jumped  or  fell  oft  In  front  of 
the  car,  and  was  run  over  and  killed.  Some 
of  the  platntUTs  witnesses  who  were  on  tbe 
car  at  tbe  time  of  (he  accident  testifled  that  tbe 


ages  of  the  bovs,  aa  far  as  it  appears  in  the  v 
dence,  tanged  from  eleven  to  fifteen  years. 
In  tbe  opinion  of  the  witnesses  the  car  was  run- 
ning at  the  time  of  tbe  accident  at  a  rate  of 
twenty-flve  nilea  an  hour,  and  the  distance 
within  which  thc^  stopped  it,  according  to  the 
testitnony,  was  from  ten  to  seventy-nve  feet 
tram  where  the  accident  happen^L  James 
Horrla,  a  witness  tor  plaintiff,  tealided  that  he 
was  fifteen  years  old;  that  he  was  one  ot  tbe 
boys  on  the  cat  when  Robinson  was  killed; 
that  after  the  accident  they  look  tbe  car  off  the 
track;  and  left  it  where  tbe  other  boys  told  htm 
they  got  IL  B&  further  testified  that  be,  with 
other  Doys,  had  uaed  the  car  before,  with  the 
permladon  of  the  "boss,"  eight  or  ten  times, 
when  the  men  were  there  working;  but  tbe  boss 
never  gave  them  permission  to  take  ibe  can  and 
ride  on  them  when  the  men  were  not  there. 
The  defendant  contends  that  n 


IS  ahonn,  and  that  the  evidence  Es 


high  and  place  It  upon  the  track  are 
old  enough  to  fullv  understand  and  apprrdate 
whatever  danger  uiere  li  in  running  upon  tbe 
track.  The  deoeaaed  and  the  other  boys  bad 
no  right  to  beupon  thedefendant's  tracEmed- 
dllng  with  Its  property.  Tbey  were  (ecbnically 
trespassers,  and  tbe  defendant  owed  them  no 
duty,  as  in  the  case  ot  passenger*  or  employla. 
If  the  boys  who  took  this  cat  and  placed  it  on 
tbe  track  bad  found  a  common  wagon  stand- 
ing beside  the  road  and  had  hauled  it  to  Ow 
top  ot  ahlll,  removed  ot  raised  tbe  tongue,  and 
all  gotten  In  and  let  ittimdcwn  tbe  hUl  at 
tncE  a  reckless  rate  of  speed  as  to  cause  one  ol 
their  number  to  becomesoaiarmed  as  to  Jump 
or  tall  out  and  get  killed;  or  it  tbey  bad  gone 
on  a  neiebbor's  premlsea  without  petmission. 
and  while  there  had  taken  a  sled  belODgiog  to 
him,  and  engaged  In  the  amusement  called 
"coasting,"  and  while  v>  engaged  one  of  them 
had  fallen  off  and  been  run  over  and  killed. — 
,  it  would  scarcely  be  contended  that  the  owner 
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of  the  wagon  or  sled  would  be  Itable  In  dam- 
ages for  the  injarj;  &Dd  yet  in  principle  those 
cases  would  diSet  buthttle,  U  an;,  from  the 
one  under  coosidcratloD. 


plaintlS,  WBI  a  case  wbereHtuin-lable  was  left 
nnhatened,  and  a  small  child  wu  injured 
while  It  WBB  being  turned  around.  The  court 
chsfged  the  Jurj  Id  that  case  that,  "if  the 
turn-table  in  question,  fai  its  construclioii  and 
the  manner  in  which  it  was  left,  was  nol  dan- 
ireroas  in  ita  natore,  the  defendants  were  not 
liable  for  negligence;"  and  this  Insiniciion  was 
approved  by  the  Supreme  Court  of  the  United 
etatea.    Amachbie,  to  he  dangeimu  in  and  of 


itself,  must  be  of  such  a  character  that  it  can 
only  be  handled  with  safetj  by  persons  of  ma- 
ture years  and  experience.  But  we  think  a 
common  hand-car.  slaDding  on  the  ground  bO' 
side  a  ralboad  track,  is  not  a  ihiog  daogeroua 
in  and  of  Itself,  which  the  railroad  company  is 
required  to  guard  or  lock.  Ohiaigo  dt  A.  R. 
(h.  T.  MeLatighlin,  47  III.  265;  (Micago,  B.  A 
Q.  R.  Oo.  T.  hvmpi,  6S  III.  414. 

We  think  that  to  leave  the  hand-oar  where 
It  was  left  in  this  case,  under  the  circumstances, 
was  not  negligence,  and  that  the  verdict  is  un- 
supported by  the  evidence. 

Tht  eavtt  it  reatTtd  and  remandaA,  and  a 
new  trial  ordered. 

Blmekbom  and  MltMr,  JJ,,  concnr. 


CONNECTICUT   SUPREME    OOUBT  OP  ERROIB. 


Howard  W.  TATLOR.  AppL 


...) 


1.  At4i>rm«r* 


[ ebMrges 
J  of  unprofe;- 
alMMtl  oonduct,  for  ttta  porpoae  at  bavlnc  blm 
dltbarred,  need  notabow  (bat  they  oonitltnteB 
eommlttee  appointed  bj  the  bar  iBodatlon  of 
the  oonntr  for  tiiat  purpoae  ettber  to  eatabllih 
tltelrilithttolnitltatetlieFTooeedlar,  crto  sire 


attovm«f  totrveon 


UMwr  out  of  wbieh 
he  was  ohaiied  with  defrandlDir  plalntut,  which 
leeultad  Id  a  Judgment  agatnst  Mm,  Is  admlsvlble 
In  a  prooeedlns  by  Diemben  of  the  bar,  baaed  od 
the  traniaottOD  out  of  which  snA  aotlon  uitma, 
'  to  procure  bla  dlabenaent  for  nnprofestfonal 
eosduct.  eepeolallr  where  the  complaint  averred 


<  be  served  In  the  ni 
aootber  attoroer  and  then  advised  tds  aUent  to 
aettle,  falsely  telUor  hhn,  with  full  knowledse  of 
the  facta,  that  the  claim  was  koo4  and  oonld  be 
eoUeoted  out  of  hie  property. 

(January  7,  U0L) 

APPEAL  by  defendant  from  a  JudgmsDt  of 
the  Superior  Court  for  Fairfield  County 
disbarring  nim  from  practice  as  an  attorney. 
A,;^imad. 

The  facts  are  fuUy  staled  In  the  ophiloo. 

Mr.  H.  a.  Banford  for  appellant. 

Jfewrt.  B»aiiel  Fsesendeiit  Joba  C. 
CliaBbarlaIn  and  Q«oive  W.  Whaaler, 
for  appellees: 

The  courts  have  been  steadfast  In  thdr  pro- 


Nora.— DUbarment  of  attomtvL 

Anattonwy  k  an  olBoerof  the  court  admitted  to 

pntotioe  OQder  Its  mlea.  amenaUe  to  lb  sod  liable 

to  have  mxb  relailoDs  enndered  npoD  Btlsfaotoiy 


a  Inay  Aow  blm  Dofltled  for  the 
laandaoafldeDOeiepoeedlDhlmusuiA.  Per. 
ej-s  Ctee,  M  K.  r.  «S^  Hawk,  P.  a  El^  Bryant's 
Cese,  M  N.  H.  IK;  Bk  parts  Brounnll,  S  Oowp^  SfB; 

B  Oeo.  L  olia^  lo;  4  Hem?  it.  obap.  IS;  CMe  of 
Anstm.  e  Bawle,  1CM«  Com.  r.  IHstrlot  OL  Judsea  of 
Fhlla.B  Watts  ft  K  nt;  IHokeD's  OMa.  «  Pa.  UB; 


ajtalnat  btnu  bnt  any  Dotloe,  rale,  I 
notiequlra  the  teohnlaal  nloetr  In  Ita  aUegattona, 
nor  (he  ezBctoess  of  proof,  of  a  criminal  pcooeed- 
Ing.  Peoohaeot  OouDty  Bar  V.  Kimball.  M  MSb  140; 
I.el«h^  Caae,  1  Hunf.  UL 

It  lean  Inherent  power  with  every  oonrtto  dto- 
t«r  an  attorney  tor  unproteeslonal  oondnot,  and  hi 
a  series  of  deolsIoDs  the  followlDii  reasons  hare 
heen  asslffned;  Ignorance  of  the  law  (Bryantls 
Case,  Un.B,  U»;  drawing  check  on  a  buk  In 
whiidi  the  attorney  bad  no  depoM  (Bank  of  New 
Tot*  T.  Stryker,  1  WhenL  a  C-Sai):  Improperly  dls- 
cloBtDK  Information  received  (People  t.  Barker,  W 
HL  aW);  false  lepresentatlona  In  the  formotaflda- 
18  L.  R.  A. 


vltB  by  which  the  court  mw  induced  ImprovUently 
to  graat  an  order  (Be  HOBCbton,  ST  (M.  Ell);  graes- 

ly  aboaive  langnage  to  or  In  the  pteeenoe  of  the 
prealdlns  Jndfe  <t  DowL  Pr.  IKHi  for  unfaithful 
oonduct  as  the  trustee  of  an  exprea  trust  aottnr 
under  the  appohitmeot  of  the  oourt.  Peoide  v. 
AppMOD,  IOC  m.  471. 

In  piooeedlngi  to  dtabar  an  attorney  he  can  only 
be  convloted  on  evidence  good  at  oommon  law,  de- 
Uvervd,  U  he  ohooeea,  In  lA  preeenoe,  by  witoeMse 
■ubjeot  to  eroM-ezemlnatlon,  B«  an  Attorney,  BB 
N.T.lBl 

'Where  an  attMoay  enptoyed  hy  a  husband  to 
iMTlng  a  dlroroe  suit  enters  Into  otdlnslonwtth  the 

-^'-^ ^- .. whloh  It  not  wholly 

Mble  the  hoB- 
aotof  protee- 
akool  mjsoonduot  which  aDthorleea  an  order  dls- 
berrtaiK  ttae  MtOTOey.    BaOale,7IN.  Y.BB. 

Where,  after  the  enwUnaHon  of  the  endence.  tt 
Is  evident.  In  view  of  the  respondents  pcritlve  de- 
nial and  explanation,  that  the  evidence  is  not  salD- 
dent  to  Jusdty  his  del  "  - 
and  where  It  further  ai 
wee  penal  In  Its  nature,  a  motion  to 
be  dismissed.   Its  an  Attorney,  1  Hun.  tU. 


court  of  Uie  State  of  New  Tork,  It 

wfaUe  by  a  special  sCatntory  enaotment  attoi. 

neya  and  eouiiselora  an  deolsrad  to  be  Jndldal  olB< 


See  also  18  L.  R.  A.  231 ;    3B  L.    R.  A.  8-5(1;  40  L.  R.  A.  1B4. 
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Jul, 


tection  of  the  Intei^ty  of  the  bar,  and  bare 
uoiformlT  beld  tbat  groea  violation  of  ttke  con- 
fldeDM  01  a  client  is  good  ground  fot  diabar- 

Strvut  V.  Proetor,  71  He.  288;  Bt  Martin,  « 
Beav.  837;  FarUn.  t.  aook,  26  Kan.  897;  Qood- 
Kin  y.  OmntU,  2  Coa  C.  C.  «7;  Be  Wool.  86 
Mtch.  800;  ataia  t.  Burr  19  Neb.  B98:  Be  Pet- 
erton,  8  Paige  GIO,  8  L.  ed.  292;  /Vs^  t. 
OoodrieA.  79  111.  148.  See  noU  to  Staff  t. 
Sirhi,  9S  Acq.  Dec.  840.  12  Fla.  278. 

Id  Ibe  absence  of  specific  proTiaiou  to  the 
contrary,  tbe  power  or  remoTOl  is  commensu- 
rate witb  the  power  of  appoictmeDL 

PencbMeol  County  Bar  t.  Kimball,  64  Me.  14T; 
BxparU  Oakland,  71  U.  S.  4  WaU.  878,  18  L. 
ed.  870;  Be  AuiUa,  S  Itawle,  203. 

Andrews,  Oh.  J.,  delivered  tbe  opiiilon  of 
tbe  court: 

Tbe  appellant  waa  an  attomey-at-law  resid- 
ing at  Danbury,  and  practicing  in  Fairfield 
Conntj.  He  was  diaplaced  from  being  an  at- 
torney by  an  order  of  the  superiorcouit  lutbat 
county  made  on  the  IStb  day  of  May,  1800. 
"Ftom  that  order  be  has  appealed  to  tbfs  court. 
Bection  784  of  tbe  General  Slaiulea  provides  aa 
follows:  "The  auperloi:  court  may  admit  and 
cause  to  be  Bwom  as  allortieys  such  persons  sa 
are  oualified  Iberefor,  agreeably  to  the  rules 
establiBhed  by  tbejndgesof  said  court;  and  do 
other  person  than  an  attorney  so  admitted 
shall  plead  at  tbe  barot  any  court  in  this  State, 
except  in  hiaown  cause;  and  said  Judges  may 
establiab  rulea  relative  to  tbe  admissioD,  quall- 
flcatloDB,  practice,  and  removal  of  attorneys." 
Bection  7SG  provides  that  "attorneys  admitted 
by  tbe  superior  court  shall  be  attorneys  of  all 
courts,  aod  shall  be  sabject  to  the  tiilea  and 
orders  of  the  courts  before  wbicb  they  act, 
which  may  fine  them  for  transgressing  any  auch 
rule  or  order,  not  exceeding  one  hundrod  dol- 
lars for  Buy  offense,  and  may  suspend  or  dis- 
place them  for  lust  cause."  As  la  seen  from 
these  seciioQs.  the  superior  court  alone  baa 
power  to  admit  pereons  to  be  attomeya-at-iaw, 
and  the  persons  so  admitted  are  attorneys  In  all 


the  courts  of  the  State.  Any  other  court  than 
the  superior  court  may  flne  an  attorney  for 
transgressing  its  rules,  and  doubtless  has  tbe 

Kwer  (o  foroid  bim  from  appearing  befot«  it; 
t  otilv  the  superior  court  can  make  an  order 
of  tolu  BuBpenalon  or  displacement.  In  tbe 
absence  of  specific  provisions  to  tbe  contrary, 
tbe  power  of  removal  is,  from  ita  natun,  com- 
mensurate with  the  power  of  appc^tment 
There  is  no  statute  authorizing  an  appeal  from 
an  order  by  the  superior  court  suspending  or 
displaciDg  an  attorney;  nor,  ao  far  as  we  are 
able  lo  learn,  is  there  any  naage  permitting  it. 
Such  orders  have  been  made  many  times  in  the 
superior  court,  and  this  Is  tbe  first  instance  in 
which  any  attempt  has  been  made  to  take  an 
appeal  from  one  of  Ihem  to  the  court  of  errors. 
Such  an  order,  although  it  is  a  judicial  act, 
has  in  it  so  much  that  is  of  a  discretionary  nat- 
are  aa  to  suggest  great  difflcullles  in  an  ap- 

Eal.  It  is  a  discretion,  too,  that  oueht  lo 
exercised  with  great  moderation  and  care. 
But  sometimes  it  must  be  exercised,  and  do 
other  tribunal  can  decide  in  a  case  of  removal 
from  the  bar  with  Ibe  same  measure  of  infor- 
mation as  the  court  itself .  Arevlsing  tribunal, 
if  there  be  such  a  one,  would  feel  tbe  delicacy 
of  interposing  its  authority,  and  do  so  only  in 
a  plain  case.  In  this  case  aU  oblection  to  the 
appeal  Is  expressly  waived,  ana  apparently 
with  tbe  approval  of  tbe  judge  of  tbe  superior 
court  who  made  the  order.  We  have  there- 
fore concluded  to  examine  it 

The  case  is  this:  Certain  attorneys  practic- 
ing in  Fairfield  County,  describing  themselves 
to  be  a  committee  of  the  bar  of  that  counter, 
made  a  presentment  to  the  superior  court  m 
that  county,  in  the  form  of  a  complaint,  there- 
in charging  tbe  appellant  with  fraud  aod  with 
other  UD professional  conduct;  and  that  be  bad 
been  surf  by  Margaret  and  Etavid  Sprague, 
who  claimed  to  bare  been  bis  clieuts,  ajid  that 
In  a  matter  concerning  wbicb  they  had  asked 
and  followed  bis  professional  advice  he  bad 
defrauded  tbem  out  of  a  large  sum  of  money; 
that  a  trial  had  been  had  before  the  auperior 
court  in  that  county  at  a  former  seseinD,  and  a 


cen,  yet  tbeexercM  of  these  f  uniitlons  Is  not  to  be  i 
ooDStrued  as  idsIcId^  tbem  offloe  holders  or  the  cus- 
todtaoB  of  a  public  trust  In  tbe  ODnsCltutioiial  use  \ 
of  the  term,  bnt  the?  are  deemed  to  be  offlceis  of 
the  oDurt  eierolsing  a  privllcg:«  or  frabohtse.  but 
•ubject  at  all  times  to  dlBl>Brment  lor  unprofee- 
aJonB]  oonduct.    Re  Baum.  80N.  Y.  B.  B.  171. 

Under  a  oonvlctlou  of  an  oSeose  reco^nlied  In 
law  to  be  lataiDOUB,  suffioient  ground  Is  disclosed 
for  the  disbarment  of  the  aUomej  so  oonvlated. 
Be  UcCanhy,  a  Uich.  71. 

it  Is  well  settled  that  sttomevB  and  oounselors^at- 
iaw  should  be  olaaslfled  nod  dealanated  aa  Judicial 
offloers.  Tber  are  subject  at  all  times  to  removal 
or  suspension  tat  a  Just  cause  sboim,  snd  when 
cborved  wltb  de^lt,  malpractice,  or  miBdemeancr. 
tbey  should  bo  irlven  an  opportunltj  to  defend. 
The  Offloo  of  Btiomer  and  ooimselor  beooraes  vm- 
cant  npOD  the  oonylatloii  of  the  Inoumbent  of  an 
iDbmons  crime.    ii«  Nfles,  4«  Hov.  Fr.Stfl. 

The  doctrine  at  Austin's  Case.  1  Rawle,  1B1,  Is. 
that  the  power  of  tbe  oauit  may  be  eiarotoed 
Osalnsli  attoraeys-at-lBw,  either  for  a  contempt 
which  Is  on  offense  Bgnlnst  the  oourt  Itself,  or  for 
unfltnGfB  which  nlequsllflce  the  attorney  from  tlll- 
inil  the  offloe  properly.  If  an  attorney  aboutd,  by 
a  serlea  of  unprofeerional  acta,  form  a  (diaraotet 
IS  L.  R.  A. 


wblob  unDts  Mm  for  sSKiclHtJOD  with  the  fair  snd 
honorable  men  of  the  protceslob,  such  unfltoees, 
the  result  of  bsbltual  practices,  msy  be  nude  the 
subject  of  Inquiry  by  the  court  add  expulsion  from 
the  bar.  But  an  sot  merely  disoredltablo,  but  not 
infamous,  while  It  would  lose  s  member  of  tlie  bsr 
tbe  favor  and  oouotennnce  of  IbR  hlgb-mlnded 
men  of  the  profeBslou.  cannot  of  Itself  kIvb  JutIb- 
dloUon  lo  the  court  to  lake  Judloial  oognlianoeof 
It,  and  expel  him  from  bis  oCBoe.  Diokens'  Ckwe,  fli 
Pa.  leg.  s  Am.  Bep.  12a. 

Tlie  power  to  disbar  an  attomsr  Is  poweMed  by 
all  courts  which  have  authoritr  to  admit  attoraeys 
to  praodoe.   But  it  Is  a  power  whlcb  should  only 

would  render  the  oontlnuaDce  of  tbe  attorney  In 
practice  Inoompatlbte  with  a  proper  respeot  of  tlM 
court  for  Itself,  or  a  proper  lesanl  f or  the  Integrl* 
ty  of  the  profeasloii.  And  It  has  been  aatd  that  a 
lenjoval  from  the  bar  should  never  be  decreed 
where  any  punishment  less  severe— euch  ■■  repri- 

oDmpUah  the  end  desired.  See  Bradley  v.  Fisher,  SO 
U.  S.  IS  WalL  BBS,  10  L.  ad.  SiB:  ££  parte  Qarlaud.  71 
U.  a.  4  Wall.  8B8,  18  L.  ed.  866;  Ci  norte  Burr,  IE  C. 
&  ■  Wheat.  Sa,  a  I.,  ed.  US;  1  Walt,  Aot:  &  Def.  im 

r.ao. 


1891. 
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Jndjrment  leDdered  la  fsTor  of  the  idd 
8prB^ue«  torecoTerot  tbeappellsuttbe  lum  of 
42,2SS.7S  (oT  mch  fraud.  A  copr  of  Ibe  en- 
tire record  tn  tbftl  cue,  tbe  compUint,  plead- 
legs,  flndJDg  of  facts,  and  judaioeat,  was  at- 
tached to  and  made  t,  part  of  the  preBentmect 
-BO  made  by  tbem.  Upon  thai  presentment  tbe 
Buperior  ooiirt  made  an  order  of  notice  to  the 
Appellunt,  tequiilng  blm  to  appear  oa  a  day 
named  to  maJte  answer  thereto.  On  the  day 
CO  oamed  tbe  appelUstdld  appear  vith  coud- 
«el,  made  an  answer  denylcg  all  the  material 
«1ief!atbnB  of  the  preaentment,  end  WM  fully 
iieanl.    At  the  heukig  the  attoroeja  who  bad 


tbem.  They  oOer^  a  dulr  certifled  copy  of 
the  record,  a  copy  of  which  bad  been  aet  oat  in 
ADd  made  a  pArt  of  their  charges,  aod  also  the 
4eeiimoDr  of  witnesses  to  prove  tbe  charges 
tbey  had  made,  and  also  the  truth  of  the  thln^ 
Averred  in  (be  complaint  of  tbe  said  Daniel 


«videnoe  he  offered  was  recelTed  without  ob- 

^ectlo□,  and  tbe  mAtier  was  argned  at  length 
n  his  behalf  bj  counsel.  Tbe  court  made  a 
ilnding  of  facta,  and  rendered  ajudgment  that 
the  appellant  be  disbarred  and  forever  prohib- 
ited irom  practicing  law  before  the  courts  of 
this  Slate. 

At  tbe  commencement  of  (he  hearing  the 
<»mmittee  who  had  made  the  charges  proposed 
lo  offer  evidence  of  their  wpcdntment  as  a  com- 
mittee of  the  Bar,  and  fw  tbat  purpose  bad 
the  records  of  ttie  Bar  in  court,  and  so  slated. 
The  court  ruled  that  such  evidence  was  sot 
required,  but  that  the  court  would  recognize 
the  persons  named,  tbey  being  known  to  the 
<:ourt  as  members  of  the  Bar,  as  proper  persons 
to  prefer  tbe  charseB  and  to  present  the  matter 
therein  contalnea  to  the  court  This  ruling 
was  objected  to,  and  la  the  first  reason  of  ap 
oral.  There  Is  no  force  to  the  objection. 
While  it  would  have  been  well  enough,  per- 
haps, to  have  received  that  record,  it  nould 
have  been  wholly  without  significance.  It  was 
the  dnt^  of  the  attorn^s,  If  they  knew  of  un- 
profeasional  conduct  by  the  appellant  or  any 
«tber  attorney,  to  bring  it  to  tbe  attention  <« 
the  court.  An  appointment  by  the  Bar  to  do 
that  which  it  waa  their  duty  to  do  without  any 
appointment  could  give  them  no  added  author. 
Ity.  Nor  was  any  such  appointment  necessary 
to  zive  the  court  jorisdiclion.  Tbe  court 
might  summon  the  appellant  to  a  bearing  upon 
any  infoiroation  It  baa  tbat  it  deemed  worthy 
'Of  credit,  whether  It  came  from  lawyers  or 
laymen.  The  manner  in  which  the  proceeding 
should  be  conducted,  so  tbnt  it  be  without  ( 
.pression  or  injustice  was  for  tbe  court  itse 
Erparte  Wall.  107  U.  S.  265,  27  L.  ed.  832. 

The  appellant  also  objected  to  tbe  record  of 
the  case  brought  by  Daniel  and  Margaret 
fiprague  against  him  being  read,  and  further 
objected  to  tbe  finding  of  tbe  facin  therein  as 
not  being  a  part  of  the  record.  It  is  to  be  ob- 
•erved  that  the  finding  of  the  facts  in  that  case 
to  made  a  pert  of  the  record  by  the  order  of  tbe 
judge  who  heard  tbe  cause.  There  has  been 
among  the  statutes  of  the  State  ever  since  1BS4 

>_.._.i_.  _  -_j> • '-  -J  nisT  In. „ 

Acts 


«  provision  tbat  a  finding  of  facta  mar  be  made 
«  part  of  tbe  record  by  such  an  oraer.  Acts 
1864,  chap.  4S,  p.  07.    Tbla  provision  may  be 


found  in  the  Revision  of  18TS.  at  page  444,  g 
It  Is  in  substance  reproduce  In  the  Prac- 
tice Act  (Acts  1879,  p.  439,  f,  90),  and  is  now 
section  1111  of  the  OeneiBl  Statutes  of  1888. 
Tbe  obiectian  to  tbe  record  as  e  whole  Is  that 
it  WHS  between  other  parties, — rei  inter  aiioi 
acta.  This  objection  has  in  it  a  tinge  of  soph- 
istry. It  tarns  aside  from  the  purposes  for 
which  tbe  bearing  was  bad.  It  was  an  investi- 
^tlon  by  the  court  into  the  conduct  of  one  of 

.1 .J  offlcera,  not  the  trial  of  an  action  or 

Neither  the  whole  Bar  of  Fairfield 
County  nor  its  committee  were  parties  to  anac- 
tion  In  any  proper  sense.    They  were  not  pros- 

'-![  any  matter  of  their  own.    They  were 

alnliffs.     Tbey  were  performing  their 

duty  to  tbe   court  by  bringing  to  its 

knowledge  tbe  misdoings  of  one  ofits  agents. 
But  If  that  committee  be  regarded  as  a  party, 
and  applying  tbe  strictest  technical  role,  the 
record  was  aamlsaible.  One  of  the  averments 
of  tbe  completot  was  the  existence  of  a  certain 
recmd.  lliat  averment  waa  denied.  On  such 
an  issue  the  plainttCb  might  surelr  offer  the 
beat  possible  evidence  there  couM  be  of  tbe 
tmtb  of  tbelr  allegations.  Tbe  existence  of 
such  a  record  as  was  averred  in  tbe  complaint 
proved  by  the  production  of  a  copy.  For 
tbat  purpose  the  whole  record  was  admissible. 
And  it  doesnot  appear  to  have  been  offered  or 
used  for  any  other  purpoee.  The  court  seems 
to  have  been  careful  to  limit  it  to  lla  proper  ef- 
fect. All  tbe  other  parts  of  tbe  case  were 
proved  by  other  and  appropriate  evidence. 

It  ta  true  that  the  charges  contained  in  the 
present  complaint  are  substantially  the  same  as 
those  contained  In  the  Spragne  complunt. 
Thev  go  over  the  same  ground,  and  their  tmtb 
or  falsity  was  Involved  in  this  investigation. 
To  prove  them  the  evidence  of  witnesses  was 
offered  and  received,  and  the  finding  of  tbe 
court  In  this  case  is  baaed  exclusively  on  tbelr 
testimony.  But  these  diarges  did  not  contain 
tbe  whole  issue.  The  ultimate  question  lay 
beyond  tbem.  Tbe  real  question  was  whether 
or  not  the  appellant  was  e  fit  person  to  be 
longer  allowea  the  privQegee  of  being  an  attor- 
ney. And  on  tbat  question  the  fact  of  the  ex- 
istence of  sncb  a  record  would  be  legitimate 
and  cogent  evidence^ 

Tbe  last  reason  of  appeal  is  that  the  court 
erred  in  rendering  a  judgment  of  disbarment, 
instead  of  suspension  only  for  a  reasonable  and 
staled  period.  Examined  somewhat  more  in 
detail,  the  record  shows  tbat  prior  to  January, 


I,  the  appellant  bad  had  such  profeaaional 
tions  vrith  Margaret  and  Daniel  iprague 
that  he  believed  tbey  would  come  to  him 


professional  advice  and  asaistanee  if  they  should 
have  any  Law  business.  In  that  month  be  en- 
ga^red  to  collect  a  judgment  rendered  ii 


Sprague,  and  owned  by  one  Emetine  Kent,  for 
the  amount  of  |1,84S.S3,  with  interest  thereon 
from  and  after  1874.  The  appellant  was  au- 
thorized to  settle  for  tl,000  net  to  tbe  owner 
of  the  judgment,  and  was  to  receive  for  bis 
own  services  all  be  could  obtain  over  (1,000, 
up  to  $1,500,  and  one  thbxl  of  the  amount  col- 
lected in  excess  of  the  latter  sum.  Daniel  and 
Margaret  Sprague  were  husband  and  wife. 
Dank!  had  no  proper^i  Uergaret  had  some 
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property.  In  order  to  deceive  the  Spragues, 
uid  to  cause  tbem  to  believe.  If  they  Bliould 
come  to  htm  for  advice  or  asaistance,  that  he 
was  cot  employed  to  collect  the  judgment,  tbe 
appellant  drew  up  and  c&used  to  be  Isaucd  by 
ODOtber  attorney  a  complaint  against  DaDicl 
and  Marguet  Sprague  in  favor  of  the  said 
Eneline  Kent,  to  recover  the  amount  due  on 
Ihe  Judgment,  ttpon  tbiB  complaint  the  prop- 
erty of  Margaret  Sprague  waa  atlacbed.  As 
soon  as  it  was  aetved  the  Bpragues  came  to 
the  a^eltant,  and  lelajned  bim  as  tbetr  conn- 
k1.  He  accepted  that  employment.  He  went 
to  DnfcheM  Couoty,  and  there  learned  that 
Margaret  Bprague  was  not  liable  on  Ihe  Judg- 
ment. On  his  return  he  falsely  slated  to  Mr. 
and  Mra.  Sprague  that  she  was  liable  on  it,  and 
that  her  property  could  be  taken  for  it  in  tbe 
■uit  that  DBd  been  served  on  them,  and  adviaed 
them  to  settle  that  auit  on  the  most  favorable 
terms  they  could.  Relying  on  that  advice 
they  did  aettle,  the  said  Margaret  paying  of 
her  own  money  the  Bum  of  $1,876  In  settle- 
ment, of  which  sum  tbe  appellant  received  the 
stipulated  proportion.  The  appellant  knew 
that  from  the  Ume  of  her  employment  of  him 
as  aforesaid  until  the  settlement  of  the  suit 
tbe  said  Slargaret  relied  upon  bim  as  hei  coun- 
sel, and  believed  him  to  be  acting  solely  in  her 
Interest  and  behalf.  He  was,  however,  at  that 
time  acting  for  and  In  behalf  of  said  Emeline 
Eent,  plaintiff  In  tbe  suit,  which  the  Bpragues 
did  not  know.  It  is  hardly  possible  to  cb&rac- 
terlze  such  conduct  by  an  attomey-al-law  in 
measured  terma.  That  It  was  a  gross  violation 
of  tbe  attorney's  oalb  is  only  a  moderate  ~'~'~ 

mant         Thai    I't-    rti o h f f dot Aj4  a  Inv    nrnf^lH 


the  appellant  to  be  utterly  wanting  in  tbe 
qualities  which  would  entitle  him  to  public 
couQdence  is  also  true.  It  is  not  enough  for 
an  attoruey  that  be  be  honest  He  muat  be 
that,  and  more.  He  must  be  believed  to  be 
honest.  Ii  li  absolutely  essential  to  the  use- 
fulness of  an  attorney  that  he  be  entitled  to  tbe 
confidence  of  the  community  wherein  he  prac- 
tices. If  he  so  oonducta  himself  In  his  profe» 
sion  that  he  does  not  deserve  ibalconfldence,  bo 
ia  no  lon^  an  aid  to  the  court  nor  a  safe  guide 
to  hU  clients.  A  lawyer  needs.  Indeed,  to  be 
learned.  It  would  be  well  if  he  could  be 
leamedlnalltlieleambgoftheschoola.  Thet« 
1*  nothing  to  which  the  wit  of  man  has  been 
turned  that  may  not  become  the  subject  of  hi» 
incralrles.  Then,  of  course,  be  must  be  spe- 
cially skilled  in  the  books  and  rules  of  hia  own 
profession.  And  he  must  have  prudence,  and 
tact  to  use  his  learning,  and  foresight,  and  in- 
dustry, and  courage.  But  all  these  may  exist 
in  a  moderate  degree,  and  yet  he  may  be  » 
creditable  and  useful  member  of  the  profes- 
sion, so  lonf  as  the  practice  Is  to  him  a  cleas 
and  honest  fuocllon.  But  possessing  all  these 
great  faculties.  If  once  the  practice  becomes  to 
mere  "brawl  for  bire,"  or  a  i7Bl«m  of 


truth  Is  the  means  by  which  to  gtdn  hia  ends, 
then  be  has  forfehed  all  tight  to  be  an  officer 
in  any  court  of  JneUce,  or  to  be  numbered 
amoDg  the  membera  of  an  honorable  profes- 
sion. 

Then  U  n>  error  in  Uu  Judgment  cimtplaitui 


The  other  Jndgea  concomd. 


HICHIGAH  8DPREMB  COURT. 


Daniel  LOTEJOT  et  at. 

Jacob  MICHSLS,  Appt. 

(. Kioh. ) 

1.   TIi«  price  flz«a  by  »  eoMblnatlon  of 

nwjinfiMTtiirera  wltli  sole  letereaoe  to  their 
oirn  Interesia  will  not  sovera  Id  determining 


what  a  puTDbaaer  from  one  of  theta  sboaM  VV 
for  KDoda  wUch  be  ordered  and  received,  wllbODt 


I  the  JiUT.  the  obvloii* 
t«ndBnoT  of  vbteb  ia  to  eonvey  tbe  Judtm**  Im- 
pieeslou  leBHTdlntr  the  teetmionj  and  to  give  41- 
reotlon  to  the  verffl-'  


(October  U,  IgglJ 


NOTa,-~ITalvirt  of  monopaUt*;  piict  fixtO  by  on 

(lleonl  comMnoMon  ti  nrtdL 
A  tnonopolr  la  a  mecaiie  to  the  publlo.  Its  ob- 
ject and  dlreo  C  tendenoy  are  to  pre veut  Iree  and  fair 
oompedUon.  mni  oontrol  prloea  throushout  the 
national  domain.  It  Is  no  angver  to  say  tbac  It  has 
In  tact  reduced  the  prices.  That  policy  may  have 
\)eeo  necGBBBTy  to  crush  oompetltlon.  Tbe  fact  ex- 
bCs  [bat  It  reeU  In  the  discretion  of  a  combtuatlon 
to  raise  tbe  price  to  an  ezorbltont  Oeffree.  Such 
oomblnatloiis  hare  frequently  been  oondenmed  by 
courts  as  unlawful,  and  agalnat  public  policy. 
Algor  V.  Thacher,  19  Plot  61;  Stanton  v.  Allen,  tt 
Denlo,  at;  Centnt  Ohio  Salt  Co.  v.  Quthrle,  SH 
Oblo  Bt  97%  Becker  v.  Tandewater.  4  Denlo,  Sdh 
Uorrla  Ban  Goal  Co.  v.  Barclay  Cool  Co.  fSB  Pa.  18B: 
Craft  V.  HoConoushy,  TV  HI.  SM;  Hannah  v.  nfa,£7 
lIlob.l7& 

Buoba  oomblnatlon  to  effect  such  a  purpcaa  Is 
Inimical  to  tbe  Intarcets  of  the  public,  and  all  oon- 
tTBCte  dealKned  to  effect  mob  an  enT 
18L.R.A, 


to  publlo  policy,  and  thenf  ore  IUe«al.  lUs  Is  UK* 
well  aetUed  by  adjudloated  caaee  lo  be  qaeationed 
at  thk  day.  People  v.  fisber,  U  Wend.  S;  Uoirte 
Kun  Coal  Oo.  v.  Barolay  Coal  Co.  es  Pa.  ITS;  Saia- 
tom  County  Bank  r.  King.  M  N.  T.  81. 

Hodero  adjudloatlona  have  declared  that  alt 
■sreemenM  tending  to  monopoly,  or  lestralnt  of 
tiade.  or  that  have  for  theli  primary  Intent  tb« 
destruction  at  competitive  bualnes  and  a  oooae- 
qoent  Increase  otprioeln  the  market  value  of  oom- 
nuxUties,  are  tnJuTlous  to  tbe  aomnterdBl  intenata 
ol  the  counby,  ace  ooottary  to  public  policy,  and. 
therefore  void.  Anderson  y,  Jett,  n  Ky.  — :  Ar- 
not  V.  PlttatoD  ft  B.  Coal  Co.  18  N.  Z.  GG9:  Hooker 
V.  Tandewater.  i  Dento,  Sfi);  People  v.  Chicago  O. 
Trust  Oo.  41  Alb.  L.  J.  68;  Leonard  v.  Poole.  4  I.  K. 
A.  na,  U4  N.  Y.  rni;  Stanton  v.  AJIen,  G  Deolo,  1M: 
Texas  A  P.  B.  Oo.  v.  Boutbem  Pac.  B.  Col  41 1^ 
Ann.  870;  Oancey  v.  Onondaga  F.  8.  Mfg.  Co.  83 
Barb.  386;  People  v.  Flaher.  14  Wend.  »-U;  Wataaa 
V.  Harlem  *  N.  T.  Nav.  Oo.  la  How.  Pr.  SIS:  Om. 


1801. 
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EBROB  to  the  Circuit  Court  for  Wayoe 
Conntj  to  review  a  judgment  in  faTOr  of 
plaiotiffB  Id  tn  aciion  brouztit  to  recover  the 
value  oF  certain  knifes,  which  bad  been  sold 
and  delivered  to  defendsni  without  aoy  agree- 
ment as  to  price,  in  which  defendant  claimed 
that  the  price  charged  and  recovered  was  too 
blgb.    BettntA, 

The  facts  are  staled  in  the  opfnioDB. 

Mturt.  CihmIj',  Ma^borj  A  LncUn^a 
for  ai^llsnt: 

The  court  erred  In  that  It  cleftrlT  and  dls- 


tbougbt  ought  to  be  rendered,  and  tn  making 

an  attack  upon  the  credibility  of  the  defendant 

Wluder  v.  Waliaa,  58  Mich.  SS5;  Biehardi 

T.  FiilUr,  88  Mich.  SSS;  PtopU  v.  Oaitn.  75 


Hicb.  1B2:  Uar^ueUa,  H.  S  0.  S.  Co.  v.  Kirk- 
uood,  45  Micb.  01;  People  v.  Lyont,  46  Ulch. 
82;  PeepUv.  CoUnek,  67  Micb.  362;  Oluut  r. 
BiM  Iron  Worlu.  65  Hich.  139;  Hoi/eiv. 
Bomer,  86  Mich.  876;  Perrott  v.  Shearer,  17 
Mich.  M;  BlaiAwoa  v.  Bvum,  83  Micb.  107; 
i>i>«i«  V.  Oerbv,  68  Micb.  246. 

It  WM  erior  to  charge  tbe  Jurv:  "  It  ia  & 
question  of  fact,  to  be  deiennfoed  from  what 
took  place  between  these  men,  nhether  the 
UBociatlon  was  unlawful  or  not" 

The  indUputable  facta  were  tnch  that  any 
didntereflted  penoti  would  at  once  pronounce 
the  assodalioa  an  institution  having  for  it* 
BoIe  end,  aim,  and  object  the  crusbing  out  of 
competltloD  and  the  maiutaiDlDgof  prices. 

Bee  Biehardtm  v.  Bail,  «  L.  B.  A.  4S7,  n 
Mich.  682. 


tial  OUo  Bait  Co.  v.  Onthrte.  SG  Oblo  Bt.  SH;  CoUee 
V.  Trow  Otty  D.  Co.  II  Hun,  BUT;  Horrli  Bun  OotU 
Co.  V.  Barelar  nokt  Oo.  OS  Pa.  laK  Creft  v.  MoCon- 
OUffhr,  niU.  ESQ;  Bant*  Oara  Taller,  U.AL.  Co- V. 
Hares,  78  Cal.  38T. »  Am.  BE.  Bep.  £11:  Bar  v.  Maok- 
In.  lOO  IlL  24B:  HUton  v.  Eokersler.  «  EL  ft  BL  iTi 
People  V.  Btapbena,  n  N.  Y.  HE:  Hartlord  &  N. 
H.  Et.  Oo.  V.  Now  Torlt  ft  N.  H.  B.  Co.  B  Bobl.  Ol; 
Central  Et.  Co.  v.  Coiling,  40  Qa.  E8E:  BaratOEa 
County  Bank  v.  King,  U  it.  T.  87;  The  Case  at 
UonopoUee.  II  Coke.  Mb;  India  Bacilns  Asso. 
V.  KooK.  U  La.  Ann.  IK;  Barmond  v.  Leavltt,  M 
Hloh.  WT. 

In  Morris  Bun  Coal  Co.  T.  Barclar  Ooal  Co.,  n  Fa. 
lT8.BTe«aBl«onipaiMientawd  Inio an agreemeut 
to  dlvMe  two  ooal  leglona  of  whlob  Cb«r  had  tfaa 
ooDlrol,  to  appoint  a  oommlttae  to  take  ohanre  of 
their  tntweita,  vhloh  wi*  to  deoldeallqueiUODs, 
and  appoint  a  geoeral  afsnt,  throush  whom  the 
ooal  mined  was  to  ba  deJIvered.  Eaoh  oorponUon 
was  to  deliver  fla  proportion  at  Its  own  coat  Id  the 
dlirerant  marketa  at  such  time  and  to  Huoh  perBons 
as  the  committee  misbt  direct;  and  the  committee 
was  empowered  to  adjuat  prices  and  frelg-hte  and 
anier  Into  affrsements  with  other  oompanlea.  by 
wbloh  tbB  oompantM  ntsht  aell  Uiolr  cual  tbem- 
•tivea  onlr  to  the  ectent  of  thair  proporUoo,  and 
M  prloea  adjusted  tr  tbe  oommlUae,  and  the  axent 
to  auwoid  iUpments  bysdttam,  b^ondthedr  pro- 
portion, tbe  prices  to  be  averaged  and  parmenis 
made  to  those  In  snear  by  thne  In  exoess,  and 
neitlier  to  sell  coal  otberwlae  Uian  as  agreed  upon. 
7%lB  affreemeot  was  held  br  the  oourt  to  be  void, 
■□d  Incapable  of  belDg  carried  Into  eileot.  It  was 
held  to  DODtemplace  a  tnislneaB  arrangement  In- 
Jorious  to  trade  and  commerce,  aod  tor  that  reason 
Incapable  of  being  lesallj  supported.  See  People 
V.  North  Blver  Sogar  Hef.  Co.  t  L.  B.  A.  886,  U 
Hun,  BH. 

As  to  tbe  lUegalttT  of  oontnotain  restraint  of 
trade,  see  notM  to  Berreahoff  v.  Boutlneau  (B.  L)  6 
I.  B.  A.  Ut;  Blohardson  v.  Buhl  (Hlob.)  8  L.  B.  A. 
ItT;  OirroU  v.  QlkB  IB.  C)  «  L  B.  A.  UM:  People  v. 
North  Blver  Sugar  Bef.  Co.  (N.  Y.)  E  L.  B.  A.  BS; 
Golf.  C  ft  B.  F.  H.  Co.  V.  State  ITei.)  1  L.  B.  A.  84fi; 
I.ealie  v.  LorlUard  (N.  Y.)  1  U  B.  A.  Ua. 
Jforicst  pries,  Jkhb  dstermlned. 

The  market  prloa  ot  a  menihantable  oommodltr 
may  be  detcsntlned  as  wall  by  offeis  to  sell,  made 
brdealenln  tiw  ordinary  ootirse  of  bBslneas.  as  by 


loprlcearscompetentevldenoe.    Har- 
iwou  T.  Qlovw,  n  M.  T.  4BL 

Xbe  meaning  of  "mariiet  prioe."  ot  '^valne  of  an 
artlole,"  Is  the  price  at  which  such  artlolea  are  sold 
and  purchased,  clear  of  everr  charge  but  such  as 
to  laid  npon  It  at  the  time  of  tale,  nto  Is  the  gen- 
ISURA. 


oral  meaning  of  tbe  azpreesloii.  Qoodwtn  v. 
United  Btatea,  1  Waab.  CCtSB. 

The  "actual  market  value"  Is  Ibe  price  which  the 
owner  or  prodncar  of  the  goods  is  willing  to  ra- 
oalve  for  them.  If  tbej  are  sold  In  the  ordinary 
oouiae  of  trade— the  prioes  whloh  the  pumhaaer 
must  par  to  get  tbem.  B»  BUM  Cases  ot  Ohsm- 
pagne.  1  Beo.  Ul. 

lo  Lush  r.  Druse,  t  Wend.  811.  the  wltneas,  who 
testifled  as  to  the  market  prloe,  bad  Inquired  oT 
merchanta  dealing  In  the  arUoIe,  and  examined 
their  books,  tbua  giving  the  source  of  his  knowl- 

In  BIrdenbnrgh  v.  WeUi,  Baldw.  881,  SIO,  tt  wss 
said:  "To  make  a  market  there  muBt  be  buying  and 
selling,  pnrohaae  and  sale.  Utheownerotanarti- 
oie  holds  It  at  s  prtoe  whlob  nobody  wlU  give  for  It, 
canthatbasaldtobaltainarketprloef  Uansoma. 
times  put  fanCuycal  pdoesupon  their  proper^." 

In  Trout  v.  Eennedy,  tf  Fa.  BBS,  Strong.  J.,  aald: 
"If  at  any  partloolar  time  there  be  no  marliet  de- 
mand for  an  article.  It  Is  not,  of  oourae,  on  that 
account  of  no  value." 

In  Jamea  v.  Uutr,  88  Hfoh.  19B,  KU,  Campbell,  iT, 
said:  "In  tbe  prcseot  caae  It  IssalBolenttOBarthst 
aooording  to  Aoebal  v.  Levr  HO  Bing.  BT8J  there  Is. 
at  least,  no  ImpUoation  of  a  promlae  to  par  at  what 
may  h^peo  to  bathe  market  rate,  which  mar  not 
baalwars as  theia  held,  a  reasonable  rate."  1  Ben- 
jamin, Sales,  Corbin'B  ed.  I  BG.  no(«. 

An  offer  to  purchase  may  be  some  evidence  of 
prloe.  HotohklaB  v.  Qenaania  F.  Ins.  Co.  A  Hon, 
SO:  Terry  v,  UaNlel,  IB  Barb.  SU;  Whelan  v.  Lynofa, 
80.<N.  Y.  M.  ITl. 

A  prloe-ltat,  stating  the  price  at  whlob  a  manu- 
Faoturer  will  sell,  or  statements  of  dealers  In  an- 
swer to  Inqulriee,  la  oompeteut  evldenoe  of  the 
markel-prloe  of  a  marketable  commodity,  and  is  a 
ooDUnon  way  of  ascertaining  or  establishing  a 
msTket^prloe.  Lush  r.  Druse,  1  Wend.  813;  CllquoVs 
Champagne.  Ttl  n.  R  S  Tall.  lU,  18  L.  ed.  118. 

If  nothing  has  been  said  as  to  price,  when  a  com. 
modtty  Is  sold,  the  law  Implies  an  understanding 
that  It  Is  to  be  paid  for  et  what  It  is  reasonably 
worth:  and  where  there  is  a  conSlctIn  tbeevideoce 
BS  to  the  prioe  sgreed  npon.  the  real  valun  of  the 
■rode  may  be  shown.  1  Benjamin.  BoleK.  Kerr's 
ed.  I  SB;  Hillenbrand  v.  Wlttkemper,  TS  Ind.  ISO; 
Johnson  v.  Harder,  4C  Iowa.  OH;  Norrls  V.  Rpofford, 
1ST  UasB.  8Si  Brewer  v.  Housatonlc  B.  Oo.  107  Hefs. 
zn;  Baunders  v.  Clark.  108  Mass,  881:  Parker  v. 
Cobum.  10  Alien.  82:  BenneU  v.  Kimball,  B  Allao, 
88^  Bradbury  v.  Dwight,  I  HeL  81. 

A  market  value  ■igT'ian  a  price  established  by 
publio  sales,  or  salea  in  the  way  of  ordlnarr  busl- 
ncoB,  as  ot  merohandlsai   Kurray  t.  Stanton,  W 
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In  case  the  Juiy  found  the  UBodatloD  to  be 
QDlanful,  and  the  price  to  be  fixed  arbitraritf- 
by  tbem,  then  tn  airiTlng  U  the  tme  market 
Talue,  tbey  mUht  condder  all  tlte  erldeooe  in 
the  case,  iaclualog  the  market  ralue,  both  be- 
fore and  after  the  time  In  question,  and  all 
other  Items  of  infonnalion  U  to  vtdne  wtiich 
were  admitted  in  eTidence. 

a  Sutherland,  Dam.  E74. 

MeMTi.  Bowen,  DoncUu  *  WUtlny. 
for  appellee. 

MeOratb.  J.,    delivered    the    followfiig 
opfDioo: 
Defendant  is  a  manufacturer  of  machine! 

for  cutting  boops.  in  which  certain  knives  are 
used.    He  nod  dealt  in  tbe  same  knives  for  eight 

JeBTB,  anil  bougbt  from  White  Bros,,  of  Bof- 
alo,  N.  Y.  One  of  the  plaiDtias  called  upon 
defendant  in  Beptember,  1888.  solidtlDg  OTdera 
for  knlvee.  Prices  were  talked  over,  and  de- 
fendant claimed  that  he  eihiblled  to  plaintiff 
bills  of  knives  which  defendant  had  purchased 
from  White  Bros.,  and  plaintiff  said:  "We 
trill  fomlah  ;ou  them  at  the  same  price  tou 
TOj  While  BroB.,  and  give  you  a  belter  knife." 
The  bills  show  the  price  per  set  to  be  $58.36. 
Defendant  Bsre  no  order  at  that  time.  In 
November  rollowlng  defendant  ordered  by 
letter,  from  plaintiffB  two  sets  of  hoop  knives. 
Nothing  was  said  about  prices  In  uie  order. 
Plaintiffs  booked  the  orders,  and  the  goods 
were  sLIpped,  one  set  November  80,  ana  the 
other  December  5.  Defendant  teBtffled  that  he 
was  in  a  hurry  for  the  knives,  and  that  the 
bills  came  several  daya  after  the  kntvea  were 
received;  that  when  be  received  tbe  knives  the 
machines  were  waltlDg  for  them,  and  his  cus- 
tomeiB  were  waiting  for  the  machines.  The 
sole  controversy  In  the  case  It  as  to  tbe  price 
which  defendant  shall  pay  for  these  knives. 
Plaintiffs  claim  t72.B8  pereet,  and  defeedaDt 
admits  an  Indebtedness  of  $68.28  per  set. 
Plaintiffs  admit  that  tbey  were  members  of  the 
Knife-Makers'  Association;  that  this  asiocia- 
tion  at  that  time  embraced  all  the  knife-makers 
in  the  United  States;  that  the  prices  charged  by 

Slalntlffs  and  sought  to  be  collected  were  fixed 
y  the  association;  that  one  of  the  principal 
objects  of  the  assocdallon  was  to  keep  np  prices; 
that  the  membera  of  said  association  agree  to 
■ell  at  the  prices  fixed  by  the  association,  and 
that  tn  case  of  any  violation  of  such  agreement, 
the  member  violating  ahould  forfeit  flOO;  that 
the  prices  were  subject  to  change  without  no- 
tice; that  during  the  year  18B8  there  was  a 
change  made  t^  the  association,  and  twenty 
per  cent  addea  to  the  price.    In  answer  to 

Questions  upon  croes-examlDatton.one  of  the  de- 
Bndanfswltneasessald:  "The  Enife-Hakers' 
Association  was  formed  seven  or  debt  years 
ago  to  keep  up  prices.  In  tbe  early  part  of 
1889  we  [a  new  firm  which  bad  gone  Into  the 
bualness  m  1889.  and  was  not  in  the  association] 
cut  10  per  cent  on  old  prices,  making  SO  per 
cent  off  the  list.  Then  later  In  the  year  the 
association  cut  20  per  cent  on  old  prices,  being 
10  per  cent  bdow  us.  Then  later  on  they  cut 
6  per  cent  more  about  holidays,  and  present 
prices  were  made  early  In  1890,  maklcK  45  per 
cent  off  the  list  We  followed  to  their  flgures  " 
Upon  cross-examination  of  one  of  the  plaio- 
tiffa,  defendant's  counsel  sought  to  ascertain 
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whether  plalntiflb  were  governed  tn  fixing 
prices  bT  ■  printed  scbednle  furnished  by  tbe 
association.  Obtectioa  waa  made,  and  tbe 
court  excluded  uie  testimony,  saying:  "Tbe 
only  question  is  as  to  value:  tt  don't  make  onv 
difference  how  tt  was  fixed.  What  oonl^ 
these  knives  be  purchased  for  io  tbe  open  mar- 
ketT"  Counsel  asked  defendant  when  upon 
the  stood  what,  In  his  Jadgment,  was  a  fair 
market  |u1ce  for  tbe  knives  Si  November,  1888, 
but  the  court  excluded  tbe  testimony,  saying: 
"Not  what  tbe  fair  market  price  waa,  bat  wtasl 
the  market  price  was, — what  be  could  buy  at 
from  other  manufacturers. " 

Defendant's  counsel  nquetted  tbe  court  to 
charge  the  Jury  as  follows:  "(1)  If  you  find 
that  It  was  understood  and  agreed  between 
Hichels  andLoveJoy,  In  September,  1888,  ihat 
Lovejoy  would  make  and  furnish  theknives  to 
Hichels  at  the  same  price  as  White  had  U>ere- 
tofore  sold  tbem,  and  that  the  order  in  qnesiioD 
was  given  and  accepted  In  pnisuance  of  such 
agreement,  then  bom  parties  are  l>onnd  by  it. 
(3)  If  no  price  was  agreed  upon,  then  plafaitiS 
is  entitled  to  recover  the  fair  market  ^ue  of 
tbe  knivea.  (8)  In  arriving  at  such  value,  you 
are  not  bound  by  the  price  fixed  by  tbe  Enife- 
Hekers'  Assodation.  (4)  The  Enife-Maken' 
Asaodatlon,  under  tbe  evidence  in  this  cause. 
was  an  unlawful  combination  for  the  purpose 
of  fijlng  prices.  {Si  In  uriving  at  the  ^ir 
market  value  of  the  knives  In  question,  you 
will  consider  all  the  evidence  in  the  c&se,  in- 
dudins  the  market  value  both  before  and 
after  tbe  time  in  question,  and  all  other  Items 
of  Informstton  as  to  the  value,  which  tuve 
been  admitted  in  evidence  before  you,  (6j 
Even  if  plaintiffs  could  not  have  bought  the 
goods  elsewhere  for  less  than  the  price  fixed  by 
plaintUIs,  yet  if  you  find  from  tbe  evidence 
that  such  price  was  an  arbitrary  one,  beyond 
the  true  value,  temporarily  maintained  by  an 
unlawful  oomblnatloD  of  manufacturers,  then 
you  are  not  bound  by  such  price,  but  may  fix 
tbe  true  market  value  from  all  Uie  evidence  in 
the  case."    These  requests  were  refused. 

The  charge  of  the  court  contained  the  follow- 
ing: "Mr.  Mlcbels  contends  that  he  had  some 
conversation  with  one  of  the  plaintiffs  in  this 
case  in  Septnnber,  when  he  wet  bere,  witb  ref- 
erence to  making  certain  kolvea,  and  he  urges 
that  his  understanding  at  that  time  was  that 
these  knives  ahould  be  made  at  the  price  that  he 
had  twen  paying  for  them  heretofore,  although 
there  was  nothing  said  wlUi  reference  to  these 
particular  knives.  Now,  If  there  was  any  aoch 
understanding  between  Hr.  Micbels  and  the 
plaintiffs,  why  didn't  be  mention  It  In  tbe  let- 
ters that  he  wrote  them  after  these  goods  were 
receivedf  One  of  these  letters  was  dated  Jan- 
uary 10,  1889,  and  It  seems,  from  an  inspection 
of  these  lettem, — and  they  have  been  read  to 
yon,— that  he  make  no  lefereDce  whatever,  in 
complaining  of  the  price  of  these  knives,  that 
these  knives  were  made  \fy  the  plainti&  for  a 

Erice  agreed  upon  In  B^tember.  Now  Hr. 
oveJoT  says  that  no  such  conveiastion  ever 
took  place  as  claimed  by  Hr.  Mtchela  Hr. 
tllchels  says  there  was  such  a  conversation.  It 
Is  for  von  to  determine  whether  there  was  or 
not  If  there  wat,  bOw  does  It  happen  that  no 
reference  to  It  was  made  In  these  letters  to  the 
platndff  in  January,  1800,  after  the  receipt  of 
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lfae«e  goodiT  Now,  there  la  another  thfog  as 
bearing  opoo  thia  price.  These  gooda  were 
made  and  (hipped  to  Hr.  Hicbeb,  he  clalmine 
tbat  they  were,  m  he  auppoaed,  to  be  9O8 
aaet;  but  it  appear*  tbat  there  was  as  Invoice 
■ent  with  these  goods  at  the  time.    Now,  if  the 

Erice  wBB  aa  contended  bj  faim,  would  he  not, 
I  Uie  ordinary  courae  of  busineaa,  have  made 
some  complaiot  at  once  upon  the  receipt  of 
these  goods,  seelog  tbat  tbej  were  cbaiging  for 
them  90  pel  cent  more  thanbeaapposedlie  was 
10  pa;  t  Thia  teallmoDT  in  this  cue  ahonld  he 
considered  Hi  all  its  besriiigs  as  detettnining  the 
dispute  between  the  Mtties.  On  the  pmt  of 
the  defendant  it  la  farther  contended  tbat  there 
WHS  an  nnlawful  combination  between  the  man- 
factnreis  of  such  articles  as  these  for  the  par- 
pose  of  enhancing  tbeir  price  or  puttinr  uieir 
Erice  beyond  the  real  market  Tatne.  If  tbat 
I  BO,  such  a  corohiDation  is  unlawful,  and  the 
mere  fact  that  the  price  is  fixed  in  an  arbitrary 
manner  like  that  is  not  binding  npon  the  ]nry  in 
determining  the  ie«1  maAet  Tiloe  of  the  prop- 
ettr.  On  the  part  of  the  plaintiff  it  Is  admitted 
that  there  waa  such  an  assodadon  or  organiza- 
tioo  of  the  manaf  aclurea  of  knives  or  edge  tools 
of  thisconntry;  tbat  they  got  together  andj  ' 
Kasonable  prices  only  upon  their  goods.  W 
if  that  laanct,  then  there  woald  be  nothing' 
lawful  in  auch  a  combination  as  tbat.  If  tbey 
combine  for  the  purpose  of  putting  a  flctitiona 
Tslue  npon  their  goods,  or  for  tbe  purpose 
of  driving  small  manufactUTere  out  of  the  busi- 
ness hv  putting  their  goods  down  to  a  lowei 
price  USD  the  market  price,  and  IkIow  what 
they  can  be  made  for,  and  do  this  for  the  pnr- 
poee  of  ruining  such  other  mannfacturers,  such 
a  comblDation  la  unlawful.  It  Is  a  qaeation  of 
facr,  to  be  determined  from  what  took  place 
between  these  men.  whether  the  aaaocialion 
was  unlawful  or  not.  Tbe  fact  that  there  la  an 
sBBOciHiion  wonldnot  Justi^thelnfereocetbat 
It  was  unlawful  or  that  it  was  formed  for  a  pur- 
pose contrary  to  law.  If  witfaont  any  reason 
tbey  put  an  additional  30  per  cent  npon  these 
knives,  merely  using  this  power  that  they  bad 
arbitrarily  for  tbe  purpose  of  controlling  tbe 


was  a  great  risk  connected  in  the  making  of 
these  particular  knives,  and.  on  account  of  the 
nicety  of  tbe  work  required  and  the  extreme 
risk,  these  manufacturers  felt  tbat  it  waa  fust 
and  right  and  proper,  for  tbe  poipoee  of  pro- 
IcctiDg  themselves  against  loaa.  to  fix  a  fair 
mnrket  price  for  this  work.fand  tbey  put  tbls 
20  per  cent  on  it,  I  should  say  it  was  a  legiti- 
mate a  cl" 

Tbe  trial  judge  beard  and  anbmitted  the  case 
npon  the   theory  that  a  combination  tc  "- 

S rices  was  not  unlawful  if  the  purpose  wi 
X  reasonable  prices,  and  wnen  defendant 
sought  to  show  tbat  tbe  prices  fixed  were  not 
fair  market  prices,  and  were  above  the  market 
value,  the  court  refused  to  permit  him.  and  re- 
atricied  him  to  the  market  price,  when,  as  a 
matter  of  fact,  the  association  embraced  alt  the 
man u fact urers,  and  the  only  "market  price" 
waa  tbat  fixed  by  the  assodattoo. 

In  BieAardtm  v.  Buhl,  77  Mich.  683,  B  L.  R. 
A.  4S7.  tbls  court  held  tbat  any  combination  to 
control  prices  was  unlawful,  aa  against  public 

policy.    In  the  present  case,  as  in  tbat,  It 
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claimed  that  the  combination  bad  in  fact  re- 
duced prices,  and  upon  tbat  point  the  court 
says:  "It  Is  no  answer  to  say  that  tbls  mo- 
nopoly has  in  fact  reduced  prices.  Tbat  pol- 
icy may  have  been  necessary  to  crash  compe- 
tition. Tbe  fact  exists  tbat  It  rests  In  the  dis- 
cretion of  the  corporation  at  any  time  to  raise 
the  price  to  an  exorbitant  degree." 

lutbepreseatcnse  no  price  was  agreed  upon 
at  tbe  time  tbe  order  was  givea,  and  there  was  no 
evidence  tending  to  show  tbat  defendant  had 
any  knowledge  of  tbe  price  fixed  by  the  aaso- 
dation.  An  attempt  la  made  to  fasten  a  price 
fixed  by  a  comblnatioa  upon  such  a  purchaser. 
It  Is  snfBclent  to  know  that  the  price  sought  to 
be  imposed  Is  tbat  fixed  by  tbe  combination, 
"  >,  it  was  unlawfully  fixed,  and  basno  force 
market  price,  for  that  reason.  It  is  the 
combination  for  tbe  purpose  of  controlling 
prices  tbat  launlawlal,  and  tbe  fact  that  tbey, 
the  manufacturers,  deemed  the  prices  fixed  to 
be  reasonable,  does  not  purge  it  of  Its  unlaw- 
ful character.  Independently  of  tbe  unlawful 
character  of  the  combination  fixing  It,  a  price 
so  fixed  cannot  be  regarded  as  any  better  evi- 
dence of  value  than  that  fixed  by  any  vendor 
upon  his  own  wares.  A  price  so  fixed  Is  not 
to  be  entitled  to  rank  aa  the  market  price.  It 
la  not  a  market  price,  within  the  contemplation 
of  tbe  law.  Tbe  market  price  of  on  article 
manufactured  by  a  number  of  different  persona 
la  a  price  fixed  by  buyer  and  seller  in  an  open 
market,  in  the  usual  and  ordina^  course  of 
lawful  trade  and  competition.  It  cannot  be 
devested  of  these  Ifkcldenta,  and  retain  Its  char- 
acter. Associations  of  this  character  give  tb& 
buyer  no  voice,  and  close  tbe  market  against 
compe^don. 

In  Atebal  v.  Lnj/.  10  Bing.  87fl,  cited  In  1 
Benjamin  on  Bales,  108,  the  coutt  declared  that, 
when  there  was  no  express  contract  as  to  price, 
the  price  is  to  be  a  reasonable  price, — "such  a 
price  as  the  Jury  upon  the  trial  of  tbe  cause 
sbail.  under  all  the  clrcumBtauces,  decide  to  b« 
reasonable.  The  price  may  or  may  not  agree 
with  the  current  price  of  the  commodity  at  tbe 
port  of  shipment  at  tbe  precise  time  when  such 
shiinnent  Is  made.  Tbe  current  price  of  the 
day  may  be  highly  unreasonable  froin  accident- 
al circumstances,  as  on  account  of  tlie  com- 
modity having  been  purpoaely  kept  back  by 
the  vendor  bhaself,  or  wfih  reference  to  the 
price  at  other  porta  In  the  Immediate  vidnily, 
or  from  various  cautes." 

In  Jama  v.  Muir,  88  HIch.  938-^7,  Mr. 
J-aitiee  Camplxll.  speaking  for  tbe  court,  says: 
"According  to  Ae^eU  V.  Lwy,  there  is  at  least 
no  implication  of  a  promise  to  pay  at  what  may 
happen  to  be  tbe  market  rate,  which  may  not 
be  always,  as  there  held,  a  reasonable  rate." 

In  EauntK  v.  Kirkpairiek,  73  Pa.  876.  the 
court  says;  "Ordinarily,  when  an  article  of 
sale  is  In  tbe  market,  and  has  a  market  value, 
there  is  no  difference  between  its  market  value 
and  the  market  price,  and  the  law  adopts  the 
latter  aa  the  proper  evidence  of  the  value.  Tbls 
Is  not,  however,  because  'value'  and  'price'  are 
really  convertible  terms,  but  only  because  they 
areordiDarilysoina  fair  market.  The  market 
price  of  an  article  Is  only  a  means  of  arriving 
at  compensation;  it  la  not  itself  the  value  of  the 
article,  but  is  tbe  evidence  of  value.  The  law 
adopts  it  aa  a  natural  inference  of  fact,  but  not 
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that  nbat  la  csUed  the  'nmrket  price' 
quotations  of  the  articles  for  a  given  dav  ia  not 
alvrsTS  the  only  evidence  of  actaal  Talue,  bat 
tbat  the  true  value  may  be  drann  from  other 
sources,  wben  ft  is  abowD  tbat  the  price  for  the 
paTlicular  day  baa  been  UDnatunily  Inflated." 

It  baa  frequently  been  held  that  the  value  of 
ft  commoditT  is  not  to  be  determined  by  the 
Decessliies  of  a  particular  buyer  or  the  dnnandB 
of  a  particular  seller.  If  the  "current  price" 
Is  not  coDclDBlve  upon  the  purcbaaer,  because 
the  vendor  may  hare  by  some  act  of  his  own 
made  tbat  price  uoreaaonabte,  or  if  it  may  be 
shown  ttiat  the  market  price  had  been  anoata- 
rally  Inflated,  how  oui  it  be  stld  tfaftt  %  price 
flxcd  by  acombJoatlonof  tlwmaimfacMirewof 
a  given  article,  with  sole  lef ereaoe  to  Ibelt  lotei- 
esis,  is  to  Bovem,  to  the  excliuton  of  all  otlier 
coDEiderailbusI  In  such  case  there  it  no  maiket 
price,  and  evideooe  of  a  fair  market  prioe  or  a 
fair  market  value  la  cl«*rly  admissible.  In 
tbe  absence  of  an  agreement,  a  price  fixed  by  a 
combination  of  dealers  does  not  bind  the  ptir- 
chaeer,  nor  will  the  law  so  far  oouotenance 
such  combinaUona  aa  lo  regard  prices  fixed  by 
them  as  even  evidence  of  nine. 

Theargumeotatlve  portion  of  the  charge,  m- 


A  the  Jury  the  ImpreesloD  formed  by  the  trial 
Jndge  ref^rdlng  uat  testimonT,  sod  to  give 
direction  to  their  Indgfment.  All  infeteocea  to 
be  drawn  from  tie  testimony  are  eicloaivdiy 
for  the  jury,  and  not  for  the  court.  Btdiarai 
V.  Fuller.  88  Mich.  8M;  ftopit  v.  Oattro.  7H 
Mich.  183,  and  cases  ;dted.  It  It  no  part  of 
the  duty  of  Iheconrt  to  convince  the  Jury  as  to 
matters  of  fact. 

JTie  Judgment  miiat  ba  reurtd,  and  a  nem  trial 
ortltrid,  with  costs  to  defendaoL 

J.,  concurred  with  McOratib,  J. 


tonable  mice,  may  be  a  quMtlon  of  some  diR'- 
culty.  Undoubtedly,  the  law  makea  that  in- 
ference where  the  ooDttact  is  executed  I7  tte 
accei^nce  of  the  goods  by  the  defeadaat.  In 
order  to  prevent  the  injustice  of  tlie  defeofflot 
takingthegoodswlthontpayfngforthem.  But 
it  may  be  qnettlonable  wcetber  the  same  ica- 
SOD  applies  to  a  case  when  the  contract  la  exec- 
utory only,  and  where  the  goods  are  atfll  Ie  tbe 
poateaaion  or  under  tbe  control  of  tbe  seller. " 
And  hefnrtber  says:  "A  oontoacttofumldi  a 
:«>  at  a  reasonable  price  means  such  a  price 
the  Jury  upon  the  trial  of  the  case  atiall, 
nnder  all  tbe  clrcamstances,  dedde  to  be  rea- 
sonable. This  price  may  at  may  not  agree 
with  tbe  conent  price  of  tbe  commodity  at  tbe 
port  of  sblpineot  at  tbe  jKeolse  time  when  such 
shiiaaait  ■  made;  The  conent  price  of  (be 
commodity  may  be  highly  uoreaaonaUe,  from 
aoddenlaldrcumataooee,  a *  -'-"- 


price  at  otbn  porta  in  the  immedlata  Tldnitiy, 
or  from  varions  other  causea." 

Thli  case  is  dted  and  approved  lo  Jaati  t. 
J(Wr,88Hich.SS8.  Tbe  priadpleanderiyi^ 
the  decision  it  tbat  the  vendor  cannot  be  per- 
mitted, b|y  irlthbokUng  Uie  commodi^  frmn 
markM  <»  ctherwiM,  to  fix  (be  cotmt  prfoe  of 
the  oommoditT,  and  thus  tsaten  upon  Uie  par- 
ebaier  an  ImjMled  agreement  to  pay  aodt  price. 
If  (be  platntflb  Id  £1s  suh,  hyeomUnlngwith 
oth^  maBufactaren  or  deaten,  cao  thna  aiU- 

0  have  im^ledly  promised  o 
be  price  ao  eatabHsned,  It  follows  tbat  be  may 
obliged  to  pay  a  hi^y  nnieaaonable  pries. 


ChanpUn,  Oh,  J. ,  delivered  tbe  following 
<^inion: 

In  executed  contracts  of  sale  npon  credit, 
where  tbe  price  Is  not  agreed  upon  at  Dm  time 
of  sale,  the  law  Implies  an  underataDdlng  lo 
pay  what  the  commodity  is  reasonably  worth. 
1  Benjamin,  Sales,  £  B5.  p.  103.  In  Aetial  v. 
Lets,  10  Blng.  876,  the  declaration  alleged  that 
the  plaintlfl  bad  aoM  to  (be  defendants  a  cargo 
of  nuia,  at  a  certain  valoe,  namely,  the  then 
usual  and  common  shipping  prke  f(ff  nuta  at 
tbe  port  whov  the  cargo  wai  ihipped,  and  that 
in  condderatlon  thereof  detendaots  undertook 
and  faithfully  promised  to  accept  tbe  said  nats, 
and  pay  the  plaintlS  for  the  tame  on  delivery 
thereof  to  tbe  defendants.  Tbe  declaration 
then  alleged  that  tbe  usual  and  common  ship- 
ping price  and  value  of  tbe  nuta  at  the  port  of 
shipment  waa  at  a  certain  rate,  namtngit;  and 
tbat  ihey  were  ready  to  deliver,  and  offered  lo 
deliver,  the  nuts  to  ibe  defendants,  but  they  re- 
fused tc  accept.  In  deciding  the  case,  CAi^ 
Jiutiee  Tindal  eald:  "Whether,  Id  all  caseaof 
executory  coniractsof  purchase  and  sale, where 
the  parties  are  altogether  silent  aa  to  ttie  prioe, 
tbe  law  will  supply  tbe  want  of  any  agreement 
as  to  the  price  by  inferring  that  tbe  parties 
must  have  Intended  lo  sell  and  to  buy  at  a  rea- 
ls L.  a  A. 


erldence  lo  show  a  reasonable  price  of  gooda 
Bold  by  tbe  memboa  of  ni^  comUnalion. 
Such  combinations  to  control  prices  are  In- 
tended lo  stifle  competition,  which  Is  a  atinm- 
)ns  of  oommerdal  tranaactloDa,  and  to  sabati- 
ta(e  therefor  tbe  stimalua  of  unconadonable 
gain,  whereby  the  partldpanta  In  such  com- 
blnatloos  become  eorichea  at  tbe  expense  of 
r,  beyond  what  be  ought  l^ti- 

■  underaheaKhysplrf*-' 

initv. 

of  sndi  oombloatJona  to  control  prices  b  tbe 
same  as  tbat  other  class  of  oootractt  which  haa 
always  been  denounced  as  vidoua,  namely, 
coDtrada  in  reatraiot  of  trade.  PdMIc  poli» 
places  its  reprobatloo  np<m  one  equally  with 
the  other.  Tbeee  combinations  to  control 
prices  are  becoming  ve^  nomeroaa,  and  aflect, 
not  only  the  staptes  of  numan  sustenance,  but 
Dearly  all  the  necetsartes  of  Hfe  and  the  neces- 
saries of  bualMat.  Sitcb  comUtiatlons  to  con- 
trol wloea  are  against  public  policy,  and  void, 
on  the  ground  (hat  they  have  a  miscblevons 
teoden^y,  aoat  to  be  Injurious  to  the  best  Inter- 
ests of  tlte  State.  Tbe  beet  Inleresia  of  tbe 
State  require  that  all  legitimate  business  sbouM 
be  open  to  competition;  that  the  current  price 
of  commodities  should  be  controlled  by  the 
law  of  demand  and  supply;  that  the  laws  of 
commerce  should  flow  in  tbdr  accustomed 
channels,  and  should  not  be  diverted  by  com- 
binations to  control  pricee  fixed  by  the  arbi- 
ttary  dedslon  of  Interested  parties.    Of  course, 


IMl. 
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what  Is  Mid  abore  does  not  sppi;  to  mo- 
oopoliCT  authorlaed  by  law;  as,  forlngtance,  to 
palented  artides.  Tha  odlouB  features  of  ille- 
gal moaopolle«  are  plainlj  apparent.  These 
«fiD  absolutely  control  tbe  prices  which  the 
public  shall  pay,  and  it  la  thla  monopolistic 
Teatuie  of  Boat  oombinatlODi  to  control  prices 
wbtcb  Btampa  them  ai  odiona,  txicause  Uier  ax- 
-erdae  the  mnchlsea  of  the  nouopolf  witaont 
the  leml  right.  Theee  riews  are  supported  in 
the  foTlowbg  caaee:  Andtmm  r.  JeU,  (t9  Et. 
— ;  Cletrland,  0.  0.  A  I.  R.  Co.  t.  Clouer,  126 
Ind.  848, 9  li.  R.  A.  7H;  I^opier.  North  Btver 
Svgar  M.  Ob.  H  Hun,  SEtC  5  L.  R.  A.  886; 
JNeAardmm  r.  BttU,  77  Mich.  682,  fl  L.  R.  A. 
407;  PitUbarg  Oarton  Co.  t.  McMiain,  IIB  N. 
Y.  46,  7  L.  K.  A.  46;  Btanton  t.  AUm,  S 
Denio,  434;  Morru  Run  Ooal  Co.  ▼.  Ba/rOav 
Ooat  Go.  88  Pa.  178;  Amot  t.  Pitttton  d  E. 
Coal  Op.  68  K.  T.  568:  C^ntrtU  OMo  aOi  Co. 
T.  QvthrU,  86  Ohio  St  666;  India  Bagging 
Auo.f.Kotk,  lilA.  kxia.ltlA;  Denver  AN.  0. 
B.  Co.  T.  AlchiKm,  r.  <*  a  K  B.  (to.  IB  Fed. 
Bep.  600;  mUon  t.  Shkenhg,  6  El.  A  BL  47; 
West  Virginia  Trantp.  Oo.  t.  OAJo  Biter  P.  L. 
0>.  B3  WT  Va.  600,  617;  Wtitem  U.  TeUg.  Co. 
T.  Ameritan  V.  Tiieg.  Cb.  00  Oa.  160;  C^t. 
JteOrnot^^,  79  Dl.  846;  B^meitd  v.  Leaivitt, 
•46  Hlch.  447;  Fa^^ld^  t.  Tatet,  B7  IIL  116; 
Wriskt  T.  B^fder,  86  Oal  842. 

I  baTfl  no  doubt  that  In  execDlorj  oontrscta 
fA  Bale,  where  the  Koodi  have  not  been  ac- 
cepted,inch  priceaonxed  cannot  berecovered; 
and  I  am  aim  of  opinion  that  lucb  price  so 
flxed  is  Qo  criterion  of  the  market  Talne  or 
current  price  In  an  action  brought  for  goods 
•old  and  delivered,  where  no  i«ice  has  been 
agreed  upon.  In  Uita  caM  the  goodt  have  been 
ordered  and  accepted  wltbont  any  refneoce  to 
the  price  to  be  peld.  The  law  presumea  that 
defendant  Intended  to  pay  what  the  knlvea  were 
reasonablT  worth.  Aa  pointed  out  Id  Janut  v. 
Mttir,  88  M(ch.  %Z8,  the  market  Tsloe  asd  the 
reasonable  worth  of  a  commodi^  are  not  al- 
ways the  same.  Ordinarily  the  market  value 
la  evidence  of  what  goods  aie  reaaonabl y  W(wth. 
SounU  f.  Kirkpatnt*.  72  Fa.  876,  886;  Ben- 
jamin, Sales,  p.  108,  %  86.  If  there  be  no 
market  value  ol  mannfactnred  goods,  the  eri- 
dencB  to  eslabliah  the  reasonab^  worth  must 
necessarily  be  the  cost  of  production,  which 
would  include  the  coet  of  labor  and  material, 
and  a  reasonable  profit  <ai  the  cost  of  produ& 
tioD.  The  Uadmony  must  be  submitted  to  the 
Jury,  and  it  is  thdr  province  to  determine  from 
mien  testimony  the  reasonatile  worth  of  such 
goods.  It  doea  not  rest  wiflk  the  w  II  iii Wei's  to 
swear  what  they  are  reasonably  worth,  bnt 
they  may  state  the  faci«  from  which  the  tary 
may  determine  the  reasonable  worth,  nor 
can  this  court  pass  upon  that  queelion.  It  i^ 
one  of  fact,  and  not  of  law.  fiMlwv.  Etekar, 
«  Indl  4SH.  Qenerslly  speaklDg,  It  is  compe- 
tent for  a  witness,  after  he  baa  been  shown  to 
be  qnaUfled  to  enyress  an  opinion  as  to  value 
of  the  thlog  in  alspute,  to  state  to  the  Jury 
what  his  t^nloD  as  to  vahte  Is.  Bnt  sncli 
opinions  are  not  absolutely  binding  upon  the 
jury,  bnt  only  as  persuasive,  and  may  be  con- 
«ideKd  by  them  m  arriving  at  their  own  con 
elusion.    Thompson,  Trials,  %  880. 

In  order  to  pass  upon  the  gpeciflc  qnesdoufl 
raised  by  the  assignment  of  errors,  it  Is  neces- 

mii. a  A. 


sary  to  sped^  with  more  .particularity  what 
'*'  ~  ~ecord  shows.  The  declaration  In  this  case 
upon  the  common  coonls  Id  assumpsit, 
and  tbe  bill  of  Mrtlculars  for  goods  sold  An- 
guet  29,  1889.  This,  however,  is  not  tbe  true 
date  of  sale.  Tbe  plea  was  the  general  issue, 
with  notice  of  recoupment.  On  the  trial  in 
the  circuit  the  plalntHfs  claimed  to  recover 
(189.89  and  interest.  Tbe  defendant  admitted 
the  plainiifTs'  claim  to  the  amount  of  $110.06, 
lees  |6,  under  the  plea  of  recoupment.  Under 
tbe  charge  of  the  court  the  Jury  returned  a 
verdict  of  $140.74,  for  which  plaintiff  had 
judgment,  Tbesaleof  tbe  goods  was  through 
a  written  order  signed  by  de^ndant.  and  mailed 
to  plalnditi  tn  November,  1888,  for  two  sets 


with  tbe  other.  Tbe  ^alnUth  are  manofao- 
tureis  of  machine  knives  of  all  Unds,  at  Lowell, 
Hasa,  They  received  tbe  order  on  November 
10,  and  December  0,  1889,  tbe  knives  were 
shipped  to  defendant  and  received  by  him. 
The  defendant  claims  thst  they  wan  not  ex- 
actly accOTdlDK  to  the  pattern  tarnished,  and 
that  he  expended  some  16  in  fitting  them.    On 


the  same  day  the  goods  were  supped 
was  forwardsd  to  defendant  chumr' 
$79.80  per  set  for  the  knlvee,  and  30  | 


Ing  him 
per  c - 


extra  for  manufacturing  so  that  they  oould  be 
used  M  one  knife,  or  $14.07  for  this  purpose. 
Thus  tbe  total  blU  for  the  two  sMs  amonnled 
to  $174.80,  from  which  the  plaintiffs  discounted 
20  per  cent  to  the  trade,  leaving  a  balance  of 
$138.89,  the  amount  they  claimed  doe  them, 
Elwin  W.  Lovejoy,  one  of  tbe  plaintiSs,  tes- 
tified that  the  plalntlfCs  charged  the  regular 
market  price  of  $72  per  set;  that  the  price  whs 
$174.80  for  (he  two  sets,  lees  discount  to  tbe 


was  the  market  price  for  the  knives,  exactly 
such  as  wonld  be  chsrged  by  other  dealers  for 
the  ssme  knives;  and  Inat  tbe  goods  were  sdd 
on  thirty  days'  dme.  He  also  testified  that 
the  plaintiffs  made  tbe  knives  from  *  pattern 
furnished  them  before  that  time,  along  in  the 
summer,  by  Hlchels.  It  appears  from  the  tes- 
timony that  plalnMSs  are  members  of  what  Is 
called  the  "Machine  Enife  Hsker^  Assoda- 
(ioD,"  and  at  the  time  of  the  trial  all  themanu- 
facturen  of  knives  in  tlu  United  States  were 
members  of  that  aesodatioD,  with  the  ncep- 
llon  of  the  Anderson  Eidfe  &  Bar  Assodatton, 
located  at  Anderson,  Ind.  But  this  sssodS'- 
tloa  had  not  commenced  tbe  manufacture  <A 
knives  at  the  time  the  goods  in  this  case  were 
Bold.  The  Bssodation  of  which  the  plalDtiOs 
were  members  was  formed  in  1883,  for  tiie 
purpose  of  keeping  up  the  prices  on  tbe  goods, 
and  that  such  was  Its  prindpal  object  was  tes- 
tified to  by  Lov^oy.  Every  member  of  the 
association  Is  bound  by  agreement  to  maintain 
the  prices  fixed  by  tlu  sssociatlon,  and  there 
is  a  clause  In  the  agTMment  that  a  man  who 
does  not  sell  at  these  prices  shall  forfeit  $100. 
The  plalnttfls  agreed  to  sell  at  tbe  regular 
prices  fixed  by  tbe  assodattoo.  It  further  ap 
Dears  thst  the  prices  charged  tor  tbe  goods  sold 
defendant  are  the  i^ular  prices  fixed  by  the 
assodatloa,  and  the  reason  why  the  plaintiffs 
fixed  these  prices  was  because  the  esaoclation 
had  before  tbat  fixed  tt  at  ILe  same  price. 
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These  pricCT  are  fixed  twice  a  year,  In  Janu- 
ary and  July,  and  the  wttneaa  LoTejoy  leatl- 
fled  that  be  was  one  of  the  pereoDS  who  aadsled 
In  flxiDg  the  prices.  It  also  appears  that  in 
July,  1B68,  the  aaaodatlOQ  advanced  the  prices, 
as  clainied  by  the  wllnesa,  20  per  cent  from 
what  bad  been  the  prices  prior  uiereto  in  18S7 
and  1886,  and  that  no  notice  of  ancb  advancee 
had  been  given  to  their  cuatomera:  that  at 
former  pric«a  goods  such  as  these  sold  to  de- 
fendant had  l^n  sold  at  a  fair  profit.  The 
J  rices  for  which  they  bad  been  fixed  prior  to 
u]y,  1868.  was  %SSM  a  set,  thU  price  having 
also  been  Bxed  t^  the  asBociatiou;  and  It  fur- 
ther appears  that  there  had  not  been  20  per 
cent  difference  in  the  cost  of  making  knlvea. 
The  Bsaocistion  raised  the  price  In  July  from 
$C8.28  for  knives  such  as  those  sold  to  defend- 
ant to  t7a.80,  an  increase  of  £5  per  cent  The 
Slalnliffs  then  added  20  per  cent  more  because 
Pendant  ordered  them  to  be  made  so  as  (o  be 
used  intercbanffeably,  or  $14,97  each  set,  and 
then  made  a  £scount  of  20  per  cent  on  the 
whole  amount  to  the  trade.  The  defendant 
bad  pUTChawd  such  knives  in  1886  and  1B87 
of  a  ilrm  in  BuSalo,  N,  Y,,  who  were  mem- 
bers of  the  association,  and  had  charged  there- 
for tbe  prices  flxad  by  It,  Damely,  (66.38  a 
set,  and  plaintiffs  were  aware  that  this  price 
was  fixed  by  the  association.  It  was  the 
theory  of  plaintiffs  that  tbe  price  fixed  by  the 
aisocistion  was  the  market  price,  because  that 
price  was  what  all  the  members  of  the  aaso- 
daljon  sold  the  goods  for;  and  they  produced 
severs!  witnesses  to  testify  that  Ihe  price  sued 
for  was  (he  market  price,  but  these  witnesses 
were  members  of  tbe  aasodation,  and  testified 
that  Ihey  regarded  the  prices  fixed  Ijy  the  as- 
Bociaiion  as  the  market  price.  No  other  cri- 
terion to  ascertain  the  leasonable  worth  of  the 
goods  sold  was  given  by  the  plainlUTs'  wit- 

The  defendant's  theory  was,  first,  that  he 
had  agreed  with  plaintiffs,  in  an  interview  with 
Mr.  Lovejoy  a  short  time  before  he  gave  the 
order,  that  plaintiffs  should  furnish  the  knives 
for  the  same  price  that  he  had  been  payins  to 
tbe  Buffalo  firm;  that  the  Indncemeni  held' out 
by  Lovejcy  was  that  plantlffs  would  make  him 
a  better  arilcle.  This  was  denied  by  Lovejoy. 
Tbe  detendaot's  contention,  further,  was  that 
the  agreement  made  by  the  aasocladon  to  fix 
the  prices,  to  which  all  the  membera  were 
bound,  embracing,  as  tt  did,  nearly  the  whole 
of  the  manufacturers  of  such  goods  In  the 
United  Staiee,  and  the  whole,  wiiS  one  excep- 
tion, was  an  unlawful combiQatiou,  entered  in- 
to for  tbe  purpose  of  controlling  prices  of  sucb 
goods,  based,  not  upon  the  market  value  or 
upon  what  sucb  goods  were  reasonably  worth, 
but  upon  the  arbitrary  determination  of  the 
membera  for  the  purpose  of  profit,  sod  such 
price  so  filed  was  no  evidence  of  what  such 
goods  were  reasonably  worib;  that  his  liability 
could  not  extend  beyond  the  reasonable  wortn 
of  such  goods;  that  the  price  charged  for  which 
plalnliSe  sued  and  recovered  was  unreason- 
aide;  and,  as  relevant  to  this  issue,  be  claimed 
tbe  right  to  show  by  the  plaintiffs'  witness 
Lov«}oy  who  had,  wlOi  other*,  nleed  tbe  price 
20  per  cent,  and  bad  testified  that  such  price 
was  naaonable,  that  In  June,  1888,  he  was  sell- 
ing this  same  kind  tkf  gooda  tot  |68.S8,  and 
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of  such  agreement,  then  both  partlea  are  bound 
by  it."  This  request  was  given,  but  in  lan- 
guage and  with  observatioDswbitJi  couDBel_tor 


that  the  coat  of  production  bad  not  Increased. 
and  that  In  June  plalntlffa  regarded  $56.28  as- 
a  reasonable  price.  I  tblnk,  upon  croae«xam- 
inaiion  of  this  witness,  the  defendant  was  eo- 
titted  to  Inquire  of  him,  "What  was  tbe  pne» 
of  these  knives  in  June,  16887"  and  that  tb» 
court  erred  in  excluding  the  answer.  He  also- 
erred  In  not  permitting  the  witness  Lorejoy  to 
answer  this  question;  "Was  there  any  in- 
crease in  the  coat  of  makiiig  these  knives  » 
November  from  what  there  was  in  Junef ' 

Defendant's  counsel  requested  the  court  tt^ 
charge  the  jury  as  follows:  "Firtt.  If  yoa 
find  that  ilwaaunderstoodand  agreed  between 
Mlcbels  and  Lovejoy  in  September.  1888,  that 
Lovejoy  would  make  and  furnish  the  kniveft 
to  Micnels  at  tbe  same  price  as  White  bad 
theretofore  sold  them,  and  that  tbe  order  iik 
question  was  given  and  accepted  in  purauancft 


defendant  deemed  subject  to  exception.  Tho- 
leamed  judge  said:  "Hr.  Mlcbels  cimleDds 
that  be  bad  some  conversation  with  one  of  tha 
plaintiffs  in  this  case  in  September,  when  hft 
was  here,  with  reference  to  making  oertaia 
knives,  and  he  urges  (hat  his  understanding  at 
that  time  was  that  these  knivea  abould  bemad». 
at  the  price  that  be  had  been  paying  for  thent 
heretofore,  although  there  was  noUiiiig  said 
with  reference  to  these  particnler  knives. 
Now,  if  there  was  any  such  nnderalandiiig  be- 
tween Hr.  Mlcbels  and  the  plaintUfa,  why 
didn't  he  mention  it  in  Ihe  letters  th<it  he  wrote- 
them  after  Uiese  goods  were  recelvedt  One  of 
tbeae  letters  was  dated  Januai}'  10,  I8S9,  and 
it  seems,  from  an  inspection  of  these  letters. — 
and  they  have  been  read  to  you. — that  he- 
made  no  reference  whatever,  in  complaining 
of  the  price  of  these  knives,  that  these  knives, 
were  made  "bj  tbe  plaintiffs  for  a  price  agreed 
upon  in  September.  Now  Mr.  Lovejoy  says- 
Ihat  no  such  converaatlon  ever  took  place  a» 
claimed  by  Mr.  Mlcbels.  Mr.  MicbeU  aaya 
there  was  such  a  conversation.  It  is  for  yoa 
to  determine  whether  there  was  or  Dot.  If 
there  was,  bow  does  It  happen  that  no  refer- 
ence to  it  was  made  in  theselellersto  the  plain- 
tiffs in  January,  1800,  after  the  receipt  of  thes» 
goodsT  Now,  there  is  another  thing  as  bear- 
ing upon  this  price.  These  goods  were  mad» 
ana  shipped  to  Ur.  Micbels,  ne  claiming  tliat 
they  were,  as  be  supposed,  to  be  $t>8  a  set 
But  it  appears  that  there  was  an  invoice  sent 
with  these  goods  at  the  time.     Now,   if  the- 

6 rice  was  as  contended  by  bim,  would  he  not, 
I  the  ordinary  course  of  business,  have  made- 
some  complsmt  at  once  npon  the  receipt  of 
these  goods,  seeing  that  they  were  charging 
for  them  20  per  cent  more  than  he  was  sup- 
posed to  pay?  This  teettmony  in  this  casft 
should  be  considered  In  all  its  bearings,  as  de- 
termining tbe  dispute  between  the  parties." 
We  have  had  occasion  heietofore  to  call  atten- 
tion to  the  impropriety  of  the  trial  Judge  call- 
ing the  attention  of  the  Jury  to  a  parlicular 
part  of  tbe  testimony  of  a  witness  for  com- 
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ger  of  creadng  a  prelndlce  aeainat  the  witness, 
to  the  detriment  of  tbe  ngbte  of  the  par- 
ties, if  the  trial  judge  steps  awde  from  In- 
etrucUons  aa  lo  the  law  which  governs  a 
case  to  draw  inferences  from  facts  disclosed. 
It  Is  exclusiTely  within  the  province  of  the  Jury 
to  draw  such  inferencea.     Eceryone  who  reeds 


judge  did  not  believe  tbe  testimony  of  the  de- 
ieoaant,  Mlcbels.  He  pointed  out  inferences 
which  might  be  drawn  by  the  Jut^  which  were 
spparentlj  inconsistent  with  the  idea  of  a  con- 
tract. He  failed  to  observe  upon  the  testimony 
of  ihe  plaintiff,  given  upon  hisdirect  ezamina- 
lion,  that  "we  made  the  knives  from  a  pattern 
furnished  before  that  time,  along  in  the  anm- 
mei,  t>y  Hicbels/'and  theinferencetlialmlght 
be  drawn  therefrom;  and  he  might  have  add- 
ed, with  equal  pertinency,  Why,  if  there  bad 
been  no  contract  or  ajfeement  previous  lo  the 
written  order,  had  Mlcbels  furnished  plaintiffs 
with  a  pattern  for  the  hniTesr  I  meution  tbls 
-•t  the  purpose  of  showing  Ihe  Impioprieiy  of 
attc^ipting  an  argument  to  the  jury  by  a  judge 
upon  tbe  facta,  uolese  it  is  argued  fully  for 
both  sides.  Theae  witnesses  were  partlea,  and 
their  teatimoDj  was  conflicting,  and  their 
credit  should  have  been  left  to  the  Jury,  wilh- 
ont  pointing  out  upon  one  side  interences 
which  might  tend  to  affect  It.  Williami  v. 
Sheldon,  61  Mich.  816;  Bvien  v,  GrangM-,  68 
Mich.  811;  PeopU  v.  FinUg,  38  Mich.  466; 
J'teple  V.  CoUriek,  07  Mich.  863;  iWpf«  v. 
Qaitro,  75  Ulcb.  lin;  EtUy  v.  Bm»n,  7S 
Mich.  1«. 

Tbe  court  further  diarged  tbe  Juiy  aa  fol- 
lows: "On  tbe  part  of  the  defendant,  it  Is 
fnitber  contended  that  there  wbb  an  unlawful 
combination  between  tbe  maoufaclureis  of 
nicb  articlea  ■■  tbese,  for  the  purpose  of  en- 
hancing their  price  or  putiliig  their  price  be- 
yond the  real  market  value.  If  that  fa  so,  such 
a  combination  Is  unlawful,  and  the  mere  fact 
that  the  price  is  fixed  in  an  arbitrary  manuer 
like  that  Is  not  binding  upon  tbe  Jury  in  deter- 
mining the  real  market  value  of  tbe  property. 
On  the  part  of  the  plaintiff  it  is  admitted  that 
there  was  such  an  association  or  organisation 
of  tbe 'manufacturers  of  knives  or  edge-tools  of 
this  country;  that  they  got  together,  and  put 
reaeonable  prices  only  upon  their  goods. 
Well,  if  that  Is  a  fact,  then  there  would  be 
nothing  lunlawful  in  such  a  combination  as 
that.  If  they  combine  for  the  purpose  of  put- 
ting a  fictitious  value  upon  tbefr  goods,  or  for 
tbe  purpo«e  of  driving  small  manufaclurers 
out  of  the  bnaineas  by  putting  their  goods 
down  to  a  lower  price  iLan  the  market  price, 
and  below  what  they  can  be  made  for,  and  do 
this  for  the  purpose  of  mining  sucJi  other 
manufacturers,  such  a  comblnaiion  Is  unlaw- 
ful. It  l«  a  queetion  of  fact,  to  be  determined 
from  what  took  place  between  these  men, 
whether  the  association  was  unlawful  or  not. 
Tbe  fact  that  there  Is  an  association  would  not 
Justify  the  inference  that  it  was  unlawful  or 
that  it  was  formed  for  a  purpose  contrary  to 
law.  If,  witbont  any  reason,  they  nut  an 
additional  20  per  cent  upon  these  knives, 
merely  using  this  power  tnat  they  had  arbi- 
trarily for  tne  purpose  of  controlling  the  mar- 
ket,  Mat  would  be  unlawful  on  thefr  part;  but 
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if,  on  the  other  hand,  asit  Is  daimed,  there  wu 
a  great  risk  connected  with  the  making  of 
these  particular  knives,  and  on  account  of  tbe 
nicety  of  the  work  required,  and  the  extreme 
risk,  these  manufacturers  felt  that  It  was  Just 
and  right  and  proper,  for  the  purpose  of  pro- 
tecting themselves  against  loss,  lo  fix  a  fair 
market  price  for  tbls  work,  and  thej  put 
this  30  per  cent  on  It,  I  should  say  it  was  » 
legitimate  act."  What  I  have  said  In  the  be- 
ginning of  this  opinion  need  not  be  repealed; 
much  uat  Is  said  In  tbe  instruction  is  a  correct 
statement  of  tbe  law,  Imt  tesUmony  was  ruled 
out  that  would  have  thrown  light  upon  the 
question  as  to  whether  tbe  purposes  of  the  as- 
sociation are  only  "to  pnt  reasonable  prices 
upon  their  goods."  The  testimony  of  the 
memben  of  tbe  aasociation  cannot  be  taken  u 
undiiqtDted  oc  indisputable.  On  tbe  oonlrary, 
the  testimony  in  Uie  case  before  referred  lo 
was  sufflcieul.  in  my  Judstnent,  to  condemn 
the  object  of  this  awociation  as  unlawful. 
Tbe  reasonableness  of  the  prices  must  depend 
upon  the  cost  of  production,  tbe  cost  of  mate- 
rial used,  the  risks  of  tbe  btuiness,  tbe  labor 
of  producing,  the  demand  tor  the  goods,  and 
all  those  facts  which  teod  to  show  the  reason- 
able worth  of  the  articles,  and  there  can  be  no 
market  value  of  Ihe  article  where  Its  current 
price  is  not  affected  by  competition,  but,  on  tbe 
other  band,  competition  is  aissnned  bycombl- 
nsitlon,  and  the  price  is  fixed  arbitrarily  by  the 
sellers,  to  which  all  engaged  in  selling  must 
conform.  The  judgment  should  be  reversed, 
and  a  new  trial  granted. 

Grftnt.  J.,  delivered  tbe  following  opinion: 
This  suit  is  brought  to  recover  the  price  of 
two  sets  of  knives  used  in  hoop-machloee. 
Plaintiffs  carried  on  their  business  in  Lowell, 
Mass. ,  while  tbe  defendant  resided  and  did  busi- 
ness in  Detroit,  Mich.  Defendant  sent  a  writ- 
ten order  in  November,  1888,  without  any  ref- 
erence to  price.  Defendant's  counsel  Insist 
that  these  goods  were  ordered  in  reliance  upon 
an  sgreement  made  in  Septemlier  previous  be- 
tween himself  and  plaintiff  E.  W.  Lovejoy, 
who  visited  him  in  Detroit.  Defendant's  ver- 
sion of  the  conversation  then  had  falls  toestab- 
lish  an  agreement.  Mr.  Lovejoy  at  that  time 
solicited  an  order,  but  defendant  told  him 
he  did  not  need  any  knives  then,  and  made  no 
promise  to  order  any  in  tbe  future. 

1.  This  claim  of  defendant  is  based  entirely 
upon  the  statement  of  defendant,  which  istb^ 
be  showed  Mr.  Lovejoy  some  bills  of  knives 

S lurch saed  from  White  Bros.,  and  that  Love- 
aj  said:  "We  wDl  furnish  you  them  at 
Ihe  same  price  that  you  pay  White  Bros." 
This  conversation  was  two  months  or  more 

Erior  to  the  written  order  of  defendant.  There 
not  a  Kintilla  of  evidence  tending  to  abow 
any  agreement,  or  even  understanding,  that 
defendant  would  order  goods ^om  ptaintiffsin 
consequence  of  this  statement  or  any  other. 
Courts  cannot  manufacture  contracts  for  par- 
ties out  of  such  statements.  Did  defendant 
agree  to  buy?  Did  be  agree  to  ordert  If  he 
agreed  to  do  eith«^  when  was  tbe  contract  to 
b«  performed!  Was  this  a  standing  offer  to 
be  accepted  by  defendant  at  any  time  in  the 
future?  Furthermore,  defendant  Id  bis  writ- 
ten order  made  no  leference  to  thii  convenea- 
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npoa  Loy«jo3'»  statemetit.  The  court  lei 
to  the  Jni;  to  determine  whether  Ihb  con  __ 
•ailon  ooDBtituted  an  agreeineat.  The  alleeed 
erroDeom  iDetructions  of  the  court  apoB  uiis 
branch  of  the  cue  become  ImmKieriaC  tot  tba 
findlDC  of  ibe  Jiu?  wes  lucb  a*  the  court 
ahoula  have  luBtracted  them  to  find, 

a.  The  price  cbatved  was  178.86  per  Bet  vlth 
20  pel  cent  extra.  From  the  total  bill  a  die- 
count  of  30  per  cent  was  allowed,  iGAving  the 
amonQtclalmedllSg.Sa.  Defendant  admitted 
hie  liability  for  all  except  the  extra  20  per  cent, 
amounting  to  ft29.14.  Thia  price  was  fixed  by 
the  Machine  Knife  Maken'  Auociation  of  the 
United  States,  of  which  plalntiffB  were  mem- 
ben,  utd  whidi  (hen  nnbraced  all  tbe  knife- 
makers  in  tbe  United  Btalet.  Under  ilc  rules, 
Ita  members  were  required  to  cT 
tlon  pricea,  under  a  penalty  of  ( 
to  do  BO.  Theae  knivea  were  what  were  ctuled 
"spedal  knives  "  so  made  bb  to  form  In  reality 
one  knife.  Eddsnce  on  tbe  part  of  thG  pkin- 
tUt  showed  that  greater  care  was  required  in 
their  manufacture  than  in  that  of  ordinary 
kniTca,  and  that  the  Eolce  chaned  afforded  a 
reaaonable  profit.  Defendant's  comisel  re- 
Onested  tbe  court  to  instniet  tbe  Jury  that  this 
combination  was  unlawful.  This  the  court  re- 
fused, but  did  Instruct  them  that  "an  arbitrarr 
pice  fixed  byiuch  an  association  was  not  Una- 
log  upon  them  in  delermlniDg  the  market  valne 
of  tbe  property,  but  that  there  waa  notbing'- 
lawfulln  their  combining  and  putting  reaso  . 
ble  prices  upon  their  go^^  that  ibe  fact  that 
there  is  an  assodation  would  not  Justify  the  In- 
ference that  it  waa  nnlawfcl,  or  that  it  was 
formed  for  a  purpose  conUory  to  law;  that  If, 
without  any  reason,  they  put  an  addittonal 
twenty  per  cent  upon  these  knives,  merely  ub- 
tng  tblB  power  that  they  had  arbitrarily,  f(ff  the 

Kipoee  of  controlling  the  market,  that  would 
unlawful  on  their  part:  but  If.  as  It  la 
claimed,  there  was  a  great  risk  connected  with 
tbe  makinx  of  these  particular  bniveB,  and  on 
account  of  the  nicety  of  tbe  work  reqnfml, 
and  the  extreme  risk,  these  manutacmrerB  felt 
that  it  waa  Just  and  right  and  proper,  for  the 
purpose  of  protecting  tbemselveB  against  loss 
to  fix  a  fair  market  price  tor  this  work,  and 
they  put  this  twenty  per  cent  on  it,  I  should 
say  it  was  a  legitimate  act" 

Aasociatlons  of  manufacturers  ore  not  necee- 
aarUy  unlawful.  Tbe  evidence  does  not  show 
that  the  sole  object  of  this  oBHociniion  was  to 
control  prices.  The  association  might  be  en- 
tirely lawful,  while  an  arbitrary  price  fixed  by 
it  would  not  bind  a  purchaser  who  bod  not  ex- 
pressly agreed  to  pay  ft.  The  court  would 
certainly  have  been  Justified,  under  tbe  plain- 
tiff's evidence,  in  InBtnicting  the  Jury  that  this 
20  per  cent  so  fixed  by  tbia  association  did  not 
bind  the  deteudani,  and  did  not  make  a  market 

Erice.  But,  in  addition  to  tbe  instruciJon  I 
ave  above  quoted,  the  court  instructed  the 
Jury  that  the  combination  was  unlawful,  If 
□rmed  for  the  purpose  of  enhancing  the  price. 


reasonable,  or  afIord«3  more  than  a  fair  profit. 
The  only  error  in  these  Instruciions  waa  in  cot 
informing  the  Jury  that  as  to  this  SO  per  cent 
there  wai  no  evidence  of  a  market  value,  for  a 
18  L.  R.  A. 


combinatloD  cannot  ix  a  prlc*  arUtmfly,  and 
make  H  tbe  market  price,  and  tbat  tbe  «mly 

aoestlon  for  Uiem  was  tbe  reaaonable  worth  al 
le  knivca.  But  the  fallme  to  ao  ioBtrnct  tba 
Jury  ia  not  oompUlned  of.  If  the  case  made 
was  one  for  a  Jury  to  determine  the  "fair"  or 
"real"  matket  value,  I  think  the  cfanrge  fairly 
■utoiitted  that  qnestloD  to  the  Jury,  and  that 
DO  error,  was  committed  in  refudng  to  chugs 
that  the  aasodathin  waa  unlawful 

8.  Did  the  court  commit  any  etron  in  reject- 
log  testimony  offered  by  the  defendantf  The 
d^endant  wis  asked  by  hli  eonneel  to  state  the 
fair  market  value  of  dteeekDlreaL  The  court 
rejected  this  Itettmony  as  inoompetrat,  but 
limited  tbe  question  to  the  market  prlcsk  It  ii 
insisted  that  this  ruling  limited  him  to  Ae  prica 
fixed  by  the  aaMdation.  Hie  price  of  cmnmod- 
Itlea  bought  and  lold  may  be  fixed  In  three 
ways:  (1)  br  exiuess  agreement;  (S)  by  the 
market;  (8)  bv  the  actual  valua  It  must  be 
remembered  that  we  are  dealing  with  an  exe- 
cuted contract,  one  of  those  daQf  commerciai 
transactions  between  buyer  and  seller,  where 
the  one  oiitn,  and  tbe  other  oompletee  the 
tranBoction  by  ddlvering  the  gooda.  In  such 
cases  tbe  price  must  be  det«miMd  in  one  of 
tbe  three  waya  above  mentioned.  If  tbeie  be 
no  expreai  agreement  and  no  market  pric&  the 
contract  then  Is  to  pav  what  tbe  commodity  b 
reasonably  worth.    As  already  shown,  there 


tried  waa,  Was  this  additional  30  per  cent  rea- 
BOnable,  affording  only  a  fair  profit  to  the 
"ilalntiffsT    A  market  price  la  the  pricefized by 


Fair  and  open  competlflon  la   an  open  n 
vbeie  aeUers  and  buyers  stand  upon  an  eqnal 
footing.    L^allf  the  price  so  eslablidtea  it 


fair,  and  fixes  the  reasonable  worth  of  the 
commodity.  When  the  price  Is  hlgb,  the  pur- 
chaser may  call  it  unf^r;  when  tbe  price  is  low, 
the  seller  may  call  It  unfair;  hot  In  Uw  both  are 
fair,  and.  In  the  abeence  of  any  express  agree- 
ment, seller  and  purchaser  alike  contract  with 
reference  to  it  Upon  no  other  basis  can  tbe 
great  commercial  tronaactlone  of  the  worid  be 
carried  on.  The  immense  gtanariee  ot  thla 
country  are  filled  with  products  which  repre- 
sent labor,  some  of  which  has  been  remnneis- 
tfve,  and  others  unremunaattve,  according  to 
the  character  of  the  soil  and  the  iodnstiy  and 
management  of  the  laborera  and  other  condi- 
tions. If  the  market  price  of  wheat  reaches 
(1.3S  to  $1.60  per  bushel,  wiU  a  purchuer  be 
permitted  by  the  law  to  say  to  the  farmer  who 
sells:  "That  Is  not  a  fair  market  price;  it  al- 
lows yon  too  much  profit,  and  therafore  it  not 
binding  upon  me?"  On  the  other  band.  If  the 
market  price  of  tbe  some  commodity  is  so  low 
as  not  to  afford  the  farmer  a  reaaonable  profit, 
can  he  say  to  the  purchaser  of  his  groin:  "The 
market  is  unfair,  and  aSwda  me  no  profit,  and 
therefore  you  must  pay  more.'  If  there  be  a 
"fair  market  price,"  distlogidsbable  Id  law 
from  the  "market  price,"  then  there  is  no  such 
thing  OS  a  "market  price,"  blading  upon  sel- 
lers and  buyers,  nnlees  they  contract  with  ex- 
SiresB  reference  U>  it;  but  It  must  be  left  to  a 
ury  In  each  case  to  delermiee  what  is  the  fair 
market  value.  The  same  rule  mnat  applr  to 
manufactured  commodities,  tbe  prioe  of  which 
it  ordinarily  fixed  bj  such  competition  In  an 
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open  maitet.  But  a  price  fixed  hj  m  comblna- 
donot  Kllen  or  of  bayenbnotamBTketprice. 
and  binds  do  one.    The  testlmooT  vu  there- 


fore, In  m;  Judgment,  properly  rejected  hy  the 

i.  A  wltnees  for  pIsintiaB  testified  th&t  If  be 
had  made  the  same  knives  tor  defendant  he 
would  have  charged  the  same  price  that  plain- 
tiffs charii[e<],  and  that  it  waa  a  "fair  market 
price."  Upon  croaB-esamlnatlon,  he  was  asked 
the  price  he  had  manufactured  them  for  before. 
Thta  leadmony  was  rejected  br  the  teained  cir- 
cuit Judge  upon  his  omi  mouon,  and  without 
any  objM^on  from  ptaintUti.    lliii  teettmonr 


5.  During  the  pn^rcMof  the  trial  tlie  cour^ 
in  the  presence  of  tlie  Jury,  uaed  the  following 
language:  "TIm  ooly  questloii  li  as  to  the 
Talue;  It  don't  make  any  difference  how  it  la 
fixed.  What  conld  these  knives  be  purchased 
for  in  the  open  market?"  I  think  these  and 
other  stmilar  remarks  were  erroneous,  for  the 
reasons  above  glveo,  and  Unded  to  mislead  Lhe 
Jury;  sndfor  these  errors  the  verdict  should  be 
set  aside,  and  a  new  trial  ordered.  I  do  not 
think  that  the  defendant  preaented  his  caaa 
upon  the  proper  theory,  and  therefore  iu>  coati 
flbould  be  allowed.  The  teatimony  he  offered 
and  his  requesta  to  charge  were  based  scdelj 
upon  tlie  idea  of  a  fair  market  value. 

Lone,  J.,  concurred  with  Gruit,^ 
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iMd  beoBuaa  all  tbestouk  li  not  taken,  but  wbleb 
•leioM-sedwUhtbeh-aoiueiitfnaiiaw  oorpoia- 
tXKi,  oaunot  set  up  illesall^  ol  die  loenar  or  the 
laok  of  corporate  ohBiaoter  of  anror  aU  of  dia 


oreditoia  o(  tfae  new  eompaiiT' after  tbar  have  pc^ 
mitied  It  to  tnoui  UabOltUs. 

pi«T«nt  an  admUtotiator  of  a  atookhc^dsr  ttom 
b«diig]uliw4aaaetendantlDBiio(berooaD^ln  a 
mtin  eqnilr  to  tatotot  the  UaUlt^  ot  suxA- 
hoUen. 

(Ootob«ll,lBnj 


NOia.— CorswroHMw 

«mfn0  equitable  («tap»«L 

Wtme  both  the  awttwMns  partMaaie  dulr  ahai> 
tered  as  owpontlont.  tbe  one  enterlni  Into  the  ooc^ 
tract  caimot  aubaeqoantlj  deny  the  eorpotaia  ex- 
latenoe  of  the  other,  nta  pHnolple  of  estopiwl 
DwrbasuMeartnllr  Invoked,  Bnt^ser  v.  Wayne  * 
D.  B.  ti.  Tumv.  Oo.  a  Ind.  ttti  Doattaa  Ooantr  v. 
BoUbs.  M  O.  a  KM.  H  L.  «d. «;  Bnrtirout  V.  MohU 
can  A.  L.  U.  Oo.  U  Ulrob.  ag^  Jooaa  v.  Bank  ol 
'PBaneBoe.  8  R  Ifon.  Ifl;  Bttelow,  BMoppd,  H  ed. 
411:  DBtebflM  Ootton  Mlrj.  v.  Davia,  U  Johna.  tW; 
HabtMd  V.  Chappal,  11  Ind.  WO:  Oowell  v.  Colorado 
SpilnsB  On.  100  U.  &  W.  S  I.,  ed.  5«;  BvaMvtUe.  I. 
AaB.L.B.  Oo.T.BnnBvllle,UIiid.uaiSt.LcHife 
Ooons.  V.  Staleldi,  At  Ho.  SO;  Beeaton  v.  Oftiolnnall 
*  rt.  W.  B.  do.  U  Old.  »Si  Ooatdaotal  Im.  Oo.  v. 
Oanibom,  S  Ho.  App.  nt;  BrDwnlee  V.  Ohio.  I.  *  I. 
B.  Oo.  U  Ind.  Vk  Hetttodttt  Bpta.  U.  Obuiob  v. 
nekett,  U  ».  T.  UBf  Ketmedr  V.  Oatton,n  Barb.  W. 

In  the  oaae  of  the  assoolatea  Id  the  oorporate  mao- 
It  and  those  who  bevs  bad  deaUiuM  with  tt, 


sroonda  of  ricbt.  Justtoe  and  eqnlt)'.  Tbe  Ont 
dan  are  not  nillefed  to  deny  their  luoorporatloa, 
nor  the  seoond  to  dispute  tbe  validly  of  tbeic  as- 
sertions of  otmioiale  powers.  Amutrong  v.  Har. 
ver,  11  Ohio  St.  m-,  Uethodlrt  Bpla.  TJ.  Cburoh  v. 
Plokett,  supra;  Brouwer  v.  Applebr,  1  Sandf.  US; 
Bwhis  V.  Bobaeon,  U  ind.  2». 

Tbe  State  Jtaelt  it  has  been  hfOd  In  this  Slate,  mar 
be  pieolnded  br  Its  aotloii  or  neglect  itom  denying 
tbe  tocorporatloo  (People  V.  Haynard,  lA  Hloh.  483); 
or  from  leMng  advantage  ot  a  forfeiture  after  long 
acqutesoenoe.  People  v.  Oakland  CX>uiity  Bank,  1 
Doug.  Of  Ml.)  OB. 

In  further  lUustratton  of  these  vlewa,  reterenoe 
(I  made  to  Smith  v.  HeMeoker.  80  Ho.  IST;  Ooodrloh 
V.  Beynoldi.  81  HI.  (SO;  Low  V.  Cooneotlout  ±  P.  B. 
18I..U.  A. 


Co.  U  N.  H.  878;  Booiety  for  Vlsltatl<xi  of  Slok  v, 
Omi.  la  Fa.  US;  HeaMon  v.  OfaMshuiati  *  St.  W.  B. 
Oa.UInd.in. 

nielnjnatioeatpermlttlogaoorponitlontoavold 
ahUgatlons  by  pleading  Itx  own  want  of  power  l« 
taieitr  them  la  obvious.  Bat  It  sboold  be  remem- 
bend  that  this  argumeDt  li  lost  asapplloahls  to  the 
ease  of  an  individual  wbo  seta  up  the  lUegalUy  of 
hli  own  ooQtraat.  and  thus  itdeldahlmaelf  from  !•• 
•ponsIblUty  upon  It,  ae  to  that  of  a  oorporaUott, 


ooDceded  that  the  oorpovaUon  would  be  catopped 
txaa  setting  op  ithet  Ha  oontiaot  was  ultra  vtrm. 
BIssdl  T.  HiaUgan  B.  *  N.  I.  B.  Oo. »  H.  T.  AB. 

The  eonnd  rule  open  the  anbjeet  la  thlK  A  pr^ 
vate  eorporatiini  will  he  estopped  to  set  np  the  de- 
fense of  Hltnai4rM  In  leapeot  to  all  eels  and  oo^ 
traots  wltbln  tbe  appetot  seopa  ot  Its  poweaa;  and 
that  both  private  uidlpnbUo  eorpMatlona  will  be 
ealopped  to  set  np  eooh  deCeote  In  tbedr  eatah- 
'  ~  or8aiiIaation,orinthei»ellmlnarlealo 
■  ■■    ■   within*' 

Bded- 


Corporots  poaen  an  Maltal  by  ehorCer  nettaii, 
nie  powaia  of  a  oorporaUon  are  suofa,  and  suA 
only,  as  are  oonterred  on  them  by  the  Aots  ot  the 
LegWafioie  of  the  levend  States  under  whloh  they 
are  organlaed.  OiegonB.ftN'av.  Oo.  v.Oregonlaa 
B.  Co.  ISO  a  &  »  L.  ed.  S3T. 

lAat  a  oorporatlon,  as  a  oreatme  ot  the  Leglala- 
tute,  can  poaes  and  ezerolK  '*  no  other  poweia 
than  thoee  ipeolally  oonterred  by  the  Aot  creating 
ILorsuoh  as  are  InoldeDtalor  Decessarrlo  earry 
latoelCeot  the  purposes  for  whloh  It  was  created  " 


PENKBTI.T.UIU.   BuTBKIfB   CoOWt. 


CouDlT  in  faYor  of  plsiiimb,  who  were  credi- 
tors of  the  ClarloD,  Mabonlng  &  Fltutmrgh 
BHllroHCl  CompaDf ,  in  an  action  brought  to  en- 
force pBTtnent  of  plaintiff'B  clninu  out  of  va- 
paid  eutiscriptlona  to  the  Block  of  the  debtor 
corporation.    Aprmed. 

¥toia  the  flodiags  of  the  master  tbe  foUow- 
iue  facta  appear: 

The  Uahonlng  &  Smquehanna  Railroad 
Companj  was  incorporated  bj  an  Act  of  As- 
■embly  approved  April]  9, 18S4.  Supplemenrs 
to  thia  Act  were  passed  on  March  34,  1865. 
April  9,  1869.  Aprfl  8.  1372,  and  April  5, 1878. 
which  made  some  cbanges  In  tbe  commissioners 
appointed  to  open  subscription  boofas  and  In 
the  limit  to  the  omonnt  of  capital  sti^k.  and 
provided  for  the  extenllon of  nme  forthecom- 
plrtlon  of  the  road. 

What  if  any  steps  were  taken  to  organize 
this  company  did  not  appear,  nor  did  it  appear 
who  were  iu  stockholders  or  what  tbe  amount 


of  unpaid  stock  anbecriptlon.  No  part  of  thii 
road  was  ever  built  or  completed. 

The  Conewango  &  Clanoa  Bailroad  Coni- 
pany  b«came  Incorporated  bv  Aiilcles  of  Asso- 
ciation filed  in  the  ofBce  of  the  secretary  of 
the  CommoDweallh  an  November  22.  1881. 
Its  capital  Block  was  flied  at  20,000  shares  of 
the  par  value  of  tGO  each.  Defendants  became 
sulwcriben  to  this  stock.  The  total  number  of 
shares  subscribed  for  was  4.008  shares. 

These  two  companies  by  a  ioinl  agreement 
dated  December  0,  1881,  and  filed  In  the  office 
of  the  secretary  of  tbe  Commonwealth  were 
consolidated  and  merged  into  one  company, 
named  Che  Clarion,  Mahoning  &  Pittsburgh 
Bailrofld  Company.  By  the  agreemeDt  ttie 
companies  undertook  to  consoltdate  all  their 
rights,  powers,  privileges,  franchises,  corporHla 
stock,  etc..  so  that  they  might  form  one  com- 
pany, but  agreed  ttiat  all  stock  actoally  sub- 
scribed for  uiould  be  canceled. 


(CaldweU  V.  Altoa.  88  111.  US,  tlS)j  that  It  ixaaot  at 
Its  own  motion  absal  ve  Itaelf  ITomJts  obU^Uonsbr 
(ransferrlca'  ICa  (rsnehlee  to  another  (Thomas  v. 
West  Jeney  B.  Co.  101  n.  S.  11.26  L.  ed.  BU);  and 
that  It  cannot  by  a  vole  ol  a  mHjorit;  of  tbe  gtock- 
hoklers  arbluorUf  deprive  a  mlDorlt7  of  their  1n- 
terenln  Ita  propertj  andpraotlcal  eilMeuoe  (Keen 
V.  Johnson,  8  N.J.  Eg.  1131.— are  propotiUons  too 
plain  to  be  disputed.  Boston  A  P.  K  Ctorp.  v.  Kew 
York  *  N .  B.  B.  Co.  IB  B.  I.  aeO. 

Bo  Nelson.  Oh.  J„  In  Bartford  *  N.  &.  B.  Oo.  v. 
Cronrell,  t  HUl.  B88,  sars:  "t3ie  oberter  Is  the 
fundamental  law  of  the  aesoctatlan—the  oonstttu- 
tlOD  wblob  presorlbes  llmlls  to  the  dlrectora.  offl- 
oers.  and  aeenta  of  the  companr  not  onl;,  but  to 
tbe  action  of  tbe  body  corporate  Itself,  and  no 
radical  change  or  altemtion  can  be  made  or  al- 
lowed, br  whioh  new  and  additional  objects  are  to 
t>e  aooompllsbed.  or  leeponHlbllftfes  Incurred  bj 
tbe  oompany,  so  as  to  bind  tbe  Individuals  oom- 
poBlDK  it,  without  tbelT  assent." 


Acta  ultra  vlrea  of  the  eorjmratlon. 

Bobbins  v.  Clay,  38  He.  13S,  deoldee  that  the  dl- 
rentors  of  a  corporation,  as  Such,  and  Vjthout 
■peolal  authority  for  that  purpose,  have  no  au- 
thority tomakenle  ol  any  portion  of  Ita  property. 
which  Is  essential  for  the  transaction  of  Its  cub- 
tomarf  business.  Kean  v.  Jobnson,  S  S.  J.  Bq.  (01; 
Bsgehaw  V.  East.  R,  Co.  T  Hare.  lit.  and  Bank  of 
Comrt.T.  Bank  of  Brest,  Harr.  Gb.  (Mich.)  101.  are 
stronsiT  ooaflrmatory  of  the  decision,  supra. 

An  aatwblDb,to  all  Intents,  terminates  tbe  ooc- 
pomtion,  by  taking-  from  It  Its  power  to  rulflll  the 
purposes  ol  Its  organization,  la  not  oonalgtent  witb 
tbe  purposes  of  lis  cooHCltuUon.  That  wfalcfa 
obanKee  the  nature  and  buaineea  of  a  oorporatlon 
from  tbat  for  wblob  It  was  created  does  effectually 
deslrof  It  for  all  the  purpoeee  for  which  it  was 
formed.  It  isno  lonsertbe  samecorporetloii.  An 
ace  which  compi'Ia  a  oorporatlon  to  ohanKe  Ita 
business  is  no  less  valid  and  repugnant  to  Its  ofaar- 
cer  than  an  act  that  directly  makes  tbe  cbange.  A 
similar  act  was  ityled  by  JudiM  Wlllard  "anaetof 
self-destruotlon  wbiob  the  law  cannot  tolerate." 
Cooro  V,  Port  Henry  Iron  Go.  12  Barb.  M. 

Tbe  ohanceUoT  beld,  in  Ward  v.  Sea  Ins.  Go.  T 
False,  2U.  t  L.  ed.  US,  "  tbat  tbe  dlreotors  of  a  oor- 
poratlon oould  not,  even  with  the  consent  of  the 
Stockholdeis,  discontinue  the  corporate  business 
and  dlstribnte  the  capltcd  stock  among  the  atook. 
boldera,  unless  expressly  authoriied  by  legislative 
Act."  It  Is  true  that  this  declsloD  proceeds  upon 
principles  of  public  policy,  but  It  throws  llgb  t  upon 
18L.R.  A. 


tbe  question  as  to  the  power  of  dlreetora  and  the 
limitationi  upon  theirpower. 

Bo.  aW),  a  leaae  or  sale  of  one  leBroad  to  another, 
wUhout  express  antfaority  from  the  Legfalamre,  is 
trayondttae  power  of  tbe  dlreotors  oraDiaJoritT  of 
the  stocklioldeia  as  aielnsc  a  tllmrnflnir  stock- 
holder. It  Is  a  violation  of  the  im^ied  contract 
between  tbe  oorporatioD  and  eadi  stock  bolder  tbat 
tbe  busineas  prescribed  In  the  ebarter  will  be  pur- 
sued  until  the  dissolution  of  tbe  oorporatlon.  Qeo- 
erally  Uie  lease  of  aratlroad  Is  made  under  an  agree- 
ment whereb7  the  stockholdeis  of  tbe  old  ootpora- 
tlonare  guarateed  a  oeruln  iDoomeb  TtaeeHectlo 
any  case,  however,  laDot'acoDtJnuatlonof  tbebuii- 
nenof  tbeoldoorpotatlon,  butanabAudraimentof 
it.  It  Is  an  Rot  ulfna  c<r»  of  the  oorpoiatloii,aDdln 
violation  of  the  oontraot  between  the  oorporatlon 
and  its  atookbolden,  A  Btngle 'stookbolder  mar 
obtain  an  Injunotim  against  the  leese,  or  U  it  !• 
already  made,  may  go  into  ■  eourt  of  equity  ana 
have  it  set  asldoL  Cook,  Stock  and  StockboldecBv 
£de4.ieRe.oitlns  VinA  T.BlAenhead,  L.*CJ. 
B.  Co.  t  De  Q.  *  8.  tat;  Obb  v.  Hancbeater  J.  ft  B- 
Co.  e  Ted.  Bep.  MO;  Sterena  v.  Davtoou,  la  Qistt. 
BIB;  South  Georgia  ft  F.  B.  Co.  v.  Ayiva,  ES  6a. »!; 
Tippecanoe  County  Comra.  v.  Lafayette,  If .  ft  B, 
B.  Co.  SO  Ind.  «i;  Black  v.  Delaware  ft  E.  Canal  Co. 
M  N.  J.  Eq.  4t>S.  revenlng  £1 N.  J.  Bq.  UD;  Hmpaon  v. 
Deniaon.  10  Hare,  El:  Clinch  v.  Financial  Corp.  L.B. 
S  Sq.UO;  Eeau  v.  Johnson,  0  H.  J.  Bq.«L 

But  though  a  corpoiatlun  cajinot  directly  put  an 
end  to  its  existence,  and  mei^fe  It  by  any  proces 
of  amaltramatlon  In  tbat  of  anodier,  yet  it  may  ao- 
oompllshtbisiu  su  Indirect  and  elmiltous  manner. 
It  may  do  so  by  tranatmring  its  property,  funds, 
rights,  and  llabiUtlea  to  the  oOter  oontntotlnir  cor- 
poration, and  then  voluntarily  dlssaivlnK  Itselt. 
usually  by  wlndtng  Dp,  Qeoeraliy  the  arrange. 
ment  Is  supplemented  tv  a  proviso,  whereby  tbe 
transferee,  tbe  purohaahig  eompany.  Indemnlfles 
the  selling  company  against  tbe  Uat^Uea  which  a 
may  be  under  In  respeot  of  Olalnia,  existing  or  pro. 
spectlve.  Green's  Brioe,  Ultra  Tires.  607,  dtlng 
Auglo-Auatrallan  iIa  Assor.  Co.  v.  OrlUsh  Provi- 
dent S.  ft  F.  Soc.  a  out.  1121.  4  De  G.  r.  ft  J.  8tl:  Be 
Albert  L.  Aaao.  L.  B.  U  Bq.  ISL 

Oontonaattoiti  amatotmatkm;  merger. 
Authority  Ib  frequently  given  to  oorpoiMlona. 
either  by  spedal  charter  or  by  general  law.  "  t» 
oODSolldate"  with  Other  oorporattons.  Tbe  mean- 
ing to  be  attached  to  tbe  wend  "oonsolidated,'* 
when  thus  applied,  and  the  Important  legal  oonse- 
quenoea  folIowlDK  troin  a  oonsdtdallOD,  have,  as 
yet, been  onlypartlydeterminedbytbeoourta.   It 
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of  whom  became  officers  of  the  new  company. 
Tbomas  S.  Lltch  was  named  as  a  dlrecior  of 
Uie  new  company. 

The  capital  stock  of  the  new  company  waa 
fixed  Bt  120,000  ebares  of  tlie  par  value  of  $S0 
eacb ,  It  did  not  appear  that  any  of  thla  stock 
WHS  Bubscribed  for. 

On  December  81, 1881,  the  Clarion,  Mahon- 
ing  &  Pittsburgh  Company  entered  Into  a  con- 
tract for  the  construction  of  its  road,  wblch 
w^  signed  by  Jsckaon  and  Winslow.  Noth- 
ing was  ever  done  under  this  contract.  There 
has  been  no  election  of  directors,  or  work  done 
under  the  company's  charter  since  1888.  Dur- 
ing  the  period  from  November,  1884,  to  June, 


^  alia,  u  followi: 


consolidatedlntoanew  company  as  the  Clarion, 
Mahoninft  &  I^ttsborgh  Railroad  Company. 
The  regularity  of  such  merger  and  consolida- 
tion cannot  be  questioned  collaterally  in  this 
proceeding. 

1  TfaeClarion.MaboningAPittsburghRail- 
road  Companv  being  h  defaeto  If  not  a  de  jvrt 
corporation,  tliedefendsDUwho  have  dealt  with 
it  In  its  corporate  capacity  cannot  In  this  pro- 
ceeding question  the  legality  of  the  corporation. 

9.  As  against  these  creditors  of  the  Clarion, 


all  the  stock  of  the  corporation  has  not  been 
subscribed  for. 

0.  The  agreement  in  the  articles  of  consoli- 
dation of  the  Conewango  &  Clarion  Railroad 


ii  plain  tbat  oorporatloiis  oannot  be  oonsolidated 
wltbont  the  oonaeat  of  tbB  shareboUei*  of  both 
companiea,  and  that  thla  oonsent  cannot  be  im- 
plied. A  consolidation  would  Involve  the  forma- 
Oaa  of  a  oew  eompan;  by  the  shanbolders,  andet 
■  Dew  coDstttntlon.  Morawnta,  Prlv.  Oorp.  Sd  ed. 
US8S.Ma 

The  Legislabm  mar,  whan  pnbllo  necentty  r»- 
quir«a  H,  srant  authorl^  to  ooniolldat*  artitlng 
oonneotliv  railroad  loutea,  U  tber  provide  a  Just 
compeosatlon  for  tbe  sharei  of  >uch  gtooUwIders 
luCiAKuL  Blaokv.  Delaware  A  B.Oaaal  00.  UN. 
1.  Eq.4U. 

As  a  senaa!  rale,  tbt  oousBnt  of  evarf  stook- 
bolder  is  niinmnij  for  oousoUdatloD.  jind  those 
who  disaeot  oannot  be  oompelled.  IMd.;  Eean  v. 
Johnsoa,  •  H.  J.  Eg.  01;  Fisher  v.  Evaosville  £  C 
B.  00. ;  Tod.  407:  Blatohf  ord  v.  Eton.  S  Abb.  Fr.  M. 
8. 1B(,  H  Barb.  41:  Ohapman  v.  Uad  Biver  &  L.  H. 
B.  Co.  E  OMo  BC,  U9.  And  see  Be  Empire  Assnt.  Co. 
L.B.4Bq.  atl. 

There  Is  nopowertoforoeadlBenclnBitoakbold- 
ertojolnthe  new  oorporstlon,  andto  leoelva  stock 
tnltontheBunender  of  hk  stock  Intheoldoom- 
panr.  FersDson  v.  Meiedltb,  «8  Q.  8. 1  WalL  »>.  IT 
L.  ed.  a)L  And  see  HoUBban  v.  UorrlsoD,  U  Ind. 
ITft  Mowrer  V.  Indianapolis  *  C  B.  Oo.  4  Blss.  T9. 

And  a  ooDSOltdatlon  without  bis  oonsent  relieves 
bJmfnim  llablllt/  on  his  subscription,  or  entitles 
him  to  recover  hla  iDterett.  StaelbrvUle  ft  B. 
Tump.  Co.  V.  Barnes,  d  lud.  tOB:  I^unuui  v.  Leba- 
non Taller  B.  Co.  80  Pa.  43;  Illinois  e.  T.  B.  Oo.  v. 
Cook.  » III.  EST.  Oompare  Cork  A  T.  B.  Oo.  V.  Pat- 
erson,  18  C.  a  114;  Midland  G.  W.  R.  of  Inland  v. 
Leeob,  8H.  L.Qis.37£i  Boone.  Corp.  I1B8. 

whEora  power  Is  Riven  by  statute  to  one  railroad 
corpomtlon  to  oonsoUdale  with  aaj  other,  whi 
ever  other  corporation  It  selects   for  ■  union,  ■. 
flndewllUna  to  Join  It.  has  power  to  unite  with 
atthouRh  such  otheroorpondon  la  not  named  In 
tlieSUtote.    AeProapeotPark  ftCI.  B.Co.iI7N. 

Y.sn. 

That  the  oompaoT  with  whioh  the  ooasolidatlon 
Is  etCeoted  tieloDSB  to  another  State  Is  Immaterial. 
SootUnd  Oauntr  v.  Thomas,  M  n.  B.W2,£4  L.ed. 
21fl. 

Btiiotly  qieaUng-,  a  merRec  Of  one  oorporstlon 
in  to  another 'Is  a  dissolution,  destrorlngr  the  actual 
IdenUtr  of  both,  while  liie  legal  tdentltr  of  oi 
them  Is preecored.  AswbeteaUfeestalolsmarsad 
Into  a  fee  simple,  one  being  destmyed  and  the 
otherenlarfredbrtheopenU^n."  Lauman v. Leb- 
anon Taller  B.  Oo.»  Pa.  42. 

"Hie  ooQsolldaUon  may  be  authorized  either  by 
llieohartent  of  the  eorporatlooa.  by  general  laws, 
litL.U.A. 


by  an  Aot  passed  subsequent  to  the  Incorporation 
of  the  several  compaolea,  or  by  legislative  recogul- 
tloD  and  ratltlcatlon  of  the  proceeding.  1  Water- 
man. Corp.  I  U&  dtlDg  Bishop  v.  Bratnerd.  28  Conn.. 
£80;  Uead  v.  Mew  York.  H.  k  N.  B.  Co.  4S  Conn. 
UQ;  Hltobell  v.  Deeds.  4Bia  tlS;  HcAujey  v.  Col- 
umbos.  C.  ALB.  Co.  88  ni.  848.  See  Mew  Orleau 
Gas  Uffht  Oo.  V.  Loutalona  Light  *  H.  P.  Ji  Ufg, 
Co.  US  n.  S.  tGO,  »  L.  ed.  filO. 

After  tbe  oonsolldaUon  all  debts  due  to  or  rights 
of  action  vested  In  either  of  the  previously  exist- 
ing oompanles  are  vested  fn  the  new  oompany. 
London.  Brighton  &  S.  C.  B.  Oo.  v.  Qoodwln.S 
Exch.  SSO:  East  Union  B,  Co.  T.  Cochrane.£4  Eu^. 
L.  &  Eq.  491 

Where  two  or  more  lallrosd  companlee  are  oon- 
solldated.  Hs  far  ss  the  oredlton  of  one  Of  tbe  orlit> 
Inal  companies  are  concerned,  tbe  consolidated 
company  la  sucoeasor  of  tbe  old  oompanr;  but  In 
reapeotto  the  propartleaot  the  other  oompantea  It 


agalnat  It  upon  their  orlglnat 

oontracts  but  onir  by  vtrtne  of  Its  aasumptloa  of 
the  obligations  of  the  old  companies.  Prouty  v, 
lAke  Shore  ft  U.  &  B.  Oo.  IS  N.  Y.  SSa, 

Tht  Snt^Uh  doctrine  of  omotoaniatlon. 

The  reoognlied  BngUah  doctrine  on  tbesubjeol 
of  amalgamation  Is,  that  a  majority  of  the  mem- 
bers cannot  amalgiunate,  and  transform  shares 
from  one  association  Into  another,  as  sQoh  a  pio- 
oeedlng  would  be  ultra  trtro.   Field,tCDrp.  1 4£S. 

Hr.  finoeobserrea:  **It  may  do  so  by  traosfer- 
liug  Its  property,  funds,  rights  and  liabilities  to  tha 
other  oontracUng  corporation,  and  then  voluntar- 
ily dlaaolvliiK  itself,  usually  by  a  winding-up.  Gen- 
erally tbe  arrangement  Is  supplemeutad  bra  pro- 
viso, whereby  a  transfaiee,  the  purchasing  com- 
panr.  Indemolfles  the  seUIng  oompanr  against  the 
llsblUtlee  wtdoh  It  may  be  under  in  respect  to  claims 
extotlng  or  prospective.  This,  after  all,  la  not  an 
amalgamallon;  Itta  notaunlon  ofoneoorporatloD 
with  another,  bnt  Is  simply  a  transfer  of  sssets. 
with  Bttenduit  responslbllltlea.  It  la,  however,  a 
auffldent  amalgamation  for  all  practical  purpoaea, 
and  It  Is  therefore  the  process  always  adopted." 
Green's  Brioe.  Ultra  Tlree.  SIS;  Anglo-Australian 
L.  Assur.  Co.  v.  British  Provident  S.  ft  F.  Soo.8 
out.  tBi,  4  DeO.  F.  ft  J.  841.  See  also  same  prin- 
ciple In  Hodgee  v.  New  England  Screw  Co.  1  B.  L 
SIX;  a  B.  I.  B;  Booth  v.  Bunoe.  SS  N.  Y.  1S8:  Borke  r. 
Thomas,  E8  S.Y.OD:  Barolay  v.  Qnlchallver  Hliii. 

Oo.  s  Abb.  Pr.  N.  fi.  SB,  B  i«na.  S;  Kelly  r.  Kaxt- 
posaIi.ftHln.Oo.4Hun,<»l  V.&B. 
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■ubtcribedforshsIlbecsDceled,  ie  not  sufficient 
to  reUeve  the  defendaDts  from  liability  to  tbe 
credilon  of  (be  CUrton.UaboniDg  &  Pitl^bur^h 
Railtoftd  Compituj  upon  tbeir  unpaid  subscnp- 
liOQS  to  the  ConewsDgo  ft  Cl&rlon  Railroad 
Company, 

Tbe  materia]  part*  of  tb«  matter'*  opioioi) 
aKaafollowa: 

It  fa  very  Etreououdj  urged  on  behalf  of  tbe 
defense,  that  the  meTEer  and  coDBolidalion  of 
the  Conewango  ft  Clarion  Railroad  Compa- 
n;,  and  the  Maboulng  &  Suaqnehaana  Rail- 
road Coupaof ,  into  a  new  cominn^,  or  inU> 
a  compaoT  with  a  new  name,  is  illegal.  I 
agree  with  the  learned  coonsel  for  aome  of 
the  defendants,  Hi.  Corbet,  that,  under  the 
law,  the  mergerahould  be  of  one  existing  rail- 
road company  into  another  existing  railroad 
company.  But  I  do  not  agree  with  him  Ihat 
because  two  railroad  companies  have  merged 
Into  a  new  company,  or  Into  a  company  with 
a  new  name,  sucb  merger  Is  so  lIlegBl  aa  to 
consdtute  a  valid  defense  (n  favor  oi  the  sub- 
scribers to  the  capital  slock  of  one  of  the  com- 
paoies,  in  a  suit  by  Judgment  creditors  ot  the 
new  cor[)bra(ion.  Tbe  law  carefully  icives  a 
remedy  to  tbe  stockholders  If  they  are  dusatis- 
fled  with,  or  object  to,  the  consolidation. 
BectlooSof  the  Act  ot  Hay  18,  1861,  Pub. 
Laws,  708,  entitled  "An  Act  Relating  to  Rail- 
road Companies,"  provides  for  the  dispodElon 
of  the  stock  of  dissatisfied  stockholdeni,  in 
cttsea  of  consolidated  companies.  Bection  2  of 
the  same  Act  provides  for  notice  to  the  atock- 
bddera  of  tbe  Intended  coniolidaiion  and 
method  of  voting  thereon.  The  forms  of  law 
bave  been  gone  through  wltb,  and  the  agree- 
ment of  consolidation  of  the  two  companies 
bM  been  filed  in  tbe  proper  office  at  Harris- 
ourg.  No  obJectloD  to  this  consolidation  baa 
been  raised  1^  any  one  of  these  defendants,  eo 
far  M  we  are  advised  by  the  evidence.  After 
all  this.  It  will  be  presumed  that  tbe  law  was 
compiled  with  so  far  as  notice  to  them  of  the 
Intended  consolidation  wan  concerned,  and  that 
they  were  satiafled  with  the  merger.  But  mote 
than  that,  in  this  case  several  of  tbe  defendants 
have  dealt  wltb  tbe  new  corporation  in  various 
ways.  In  so  far,  they  have  invited  others  to 
deal  with  the  coneolidated  corporaiion,  and  I 
think  are  held  out  to  tbe  world  to  give  it  credit. 

Tbe  corporation  defendant  ia  a  corporation 
defactoit  not  liejuTe.  Horawetz,  Priv.  Corp, 
§g  133.  14S. 

In  tbe  latter  seclinn  It  is  Bald:  "Tbe  rules 
referred  to  in  Ibe  preceding  sections  are  appli- 
cable Id  an  action  brought  bv  a  creditor  of  an 
insolvent  corporation,  to  enforce  the  liabllUy 
of  its  stockholders  to  pay  the  amount  of  thefr 
stock  subscriptions.  In  a  case  ot  this  charac- 
ter, the  defendant  cannot  Impeftcb  the  binding 
force  of  their  contracts  of  membership  by 
showing  that  tbe  formation  of  the  corporation 
WIS  UDBUtborlzed  by  law,  nor  can  they  estab- 
lish the  invalidity  o'f  the  obligation  assumed 
by  tbe  company  in  favor  of  complainant,  upon 
the  ground  that  the  company  had  no  authority 
to  act  in  a  corporate  capacity."  And  see  Mo- 
Sote  v.  Wheeler,  45  Pa.  82. 

It  is  urged  on  behalf  of  some  of  the  defeud- 
BDia  at  a  gronnd  of  defense,  that  all  the  stock 
18  L.  R.  A. 


of  the  Gonewango  ft  Olarlon  RallrtMd  Oom- 

eny  wasnotsubecribedfor.  I  think  this  wonld 
a  complete  defenae  in  an  action  by  the  cor- 
poration to  recover  unpaid  subscriptions  to  Iti 
capital  stock.  But  It  does  not  follow  that  a 
dnense,  good  between  the  SMbecriber  to  Its 
capital  stock  and  the  corporation,  ia  good  in  a 
suit  betweet)  such  aabscnber  and  a  creditor  of 
the  corporation.  After  having  permitted  nn- 
questioned  tbe  consolidation  of  the  companies, 
and  the  consolidated  companv  to  make  oon- 
tracls  and  incur  liabilities,  I  do  not  tee  how 
this  defense  can  be  Interposed. 

In  Morawei*  on  Private  Corporations,  §  285, 
it  Is  said:  "A  Stockholder  may  waire  ihe 
performance  of  a  condition  precedent  to  bis 
liability  to  contribute  bis  proportionate  share 
of  the  capital  of  tbe  company;  and  after  aocb 
waiver  he  will  be  liable  as  if  the  condltians 
had  been  performed.  Yet  if  »  aubscriber. 
knowing  that  the  requisite  subscriptions  bad 
not  been  obtained,  should  attend  meetings  of 
tbe  corporation  and  co-operate  in  votes  for 
expending  money  and  for  making  contracts, 
or  take  part  in  any  other  acts  which  could  be 
properly  done  only  upon  the  assumption  tliat 
the  capital  of  tbe  company  had  been  fully  sub- 
scribed, he  would  not  be  permltled  to  refuse 
to  contribute  his  proportion  of  capital  upon  the 
ground  that  the  amount  required  oy  the  charter 
had  not  been  subscribed." 

In  aection  185  of  the  same  work  it  ia  said: 
'For  aimilar  reasons  It  baa  been  held  that  a 
stockholder  might  be  estopped  by  hla  condncl 
from  aetUng  up  as  a  defense  to  an  action  for 
calls  that  the  number  of  shares  required  by 
law  to  authorize  the  corporation  to  be  foonded 
have  not  been  subecribed." 

It  la  urged  in  opposition  to  Ihia  view  Ibat 
those  dealing  with  ibe  coiporation  are  boood 
to  know  that  all  tbe  stock  has  not  been  aub- 
Bcrit>ed  to.  TbeT«  ia  aome  force  in  tbia  view; 
yet  I  think  that  those  persons  who  originate  a 
corporation  should  see  that  it  does  not  act, 
until  the  implied  condition  on  which  tbey  sub- 
scribed hsB  been  complied  with;  and  that  when 

does  act  peiwns  dealing  with  it  have  a  right 

<  assume  that  tbe  precedent  conditions  have 
been  complied  with.  Neither  do  1  think  that 
the  Btipulatioo  in  the  agreement  of  merger, 
that,  "all  the  stock  of  the  two  flrst-mentioned 
companies  actually  subscribed  for  shall  be  can- 
celed," constitutes  a  good  defense.  This  stipn- 
Islion  is  followed  by  the  provision.  "  That  the 
Clarion.  Mahoning  ft  Pittsburgn  Railroad 
Company  shall  and  will  isane  to  the  several 
holders  and  owners  of,  or  subacribera  to,  the 
stock  of  the  Oonewsngo  ft  Olarlon  Railroad 
Company,  and  the  sevwd  owners  and  holders 
of,  or  subscribers  to.  the  stock  of  the  two  las^ 
named  companies  shall  be  entitled  to  receive 
share  thereof  <»ie  thsre  ot  the  capi- 


and  effect  o!  this  agreemeit  ia  to  cnbsUtute  the 
stock  of  the  consolidated  company  for  the 
stock  of  tbe  companies  which  have  become 
merged  In  It.  It  is  the  stock  that  is  canceled 
and  not  the  HubscriptloQ  for  stock.  Any  other 
construction  would  have  been  to  denude  the 
consolidated  company  of  all  advantages  from 
the  lubscriptlona  to  the  capital  Mock  of  tbe 
' —  Qompaniei  merged  In  It, 
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Tbe  conitnictlon  I  have  given  this  agreemrat 
b  in  hsnnoo;  wfUi  tbe  proTlsIoii  contained  In 
the  tbird  wctloii  of  tbe  Act  of  Hay  IS, 
16(11,  Pub.  Laws,  708,  that,  "all  theproperCj, 
teal,  persona]  and  mixed,  and  debts  due  and 
lights  of  actioa,  sball  be  deemed  and  taken  (o 
be  tianKferred  to,  and  reeled  Id  tbe  compaoj 
Into  which  auch  merger  may  have  been  made, 
without  further  act  or  deed;  and  all  property, 
all  riRbta  of  way,  aod  all  other  Interests,  shall 
be  as  effectually  the  properly  of  such  company 
or  corporation  liito  which  auch  merger  may 
have  been  made,  aa  they  were  of  either  of  the 
former  corpora  ilou,  portiea  to  said  agieement." 
And  see  Lan^t  App.  lOfi  Fa.  62. 

The  Impoitsnt  asalgnmenU  of  enot  are  al 
follows: 

1.  In  not  anatalnlDg  ^int  exception  number 
4  which  tl  M  follows:  "In  not  finding  that 
tbere  wat  no  legal  or  intBdent  evidence  that 
tbe  alleged  Habonlng  &  Susquehanna  Railroad 
Company  ever  existed  a^  a  corporation." 

2.  In  not  Buslalnlng  joint  exception  number 
1 1.  which  is  aa  follows:  "  In  not  finding  that 
(here  was  no  legal  or  sufQcieni  evidence  thai 
tbe  alleged  Conewaogo  &  Clarion  Railroad 
Company  was  a  corjKiTatlon." 

3.  In  not  sustaining  joint  exception  number 
14.  which  Is  aa  lollovi:  "In  not  finding  it  waa 
Incuoabent  on  the  plaintUfa,  the  tame'  having 
been  put  in  issM  by  tlie  pleadiaga,  to  establish 
tbe  exiaieDca  of  tbe  corporation  by  them  slyled 
the  Clarion,  HahontDB  &  Pittaburgh  Railroad 


ibe  evidence  adduced  by  them  showed  that 
Bucb  company  had  no  corporate  exietence  by 
any  warrant  or  authority  of  law." 

4.  In  not  finding,  vitU  Litch'sStb  and  Wina- 
low  and  Jackson's  0th  exceptlona,  as  therein 
stated:  "That  T.  K.  Litch,  R.  C.  ■Wioslow, 
'  and  8.  8.  Jackson,  severally,  never  became 
Btockholders  of  tbe  Conewango  &  Clarion 
Railroad  Company:  that  there  wasno  evidence 
that  any  stock  certificates  were  ever  Issued  br 
it,  or  tendered  either  of  tbem;  or  that  suon 
company  ever  »o  far  organised  that  tliey  could 
bave'  complied  with  their  respective  agreements 
to  take  shares  of  stock  tberSn." 

11.  (Assigned  on  behalf  of  E.  A.  Litcb,  ad- 
ministrator.) Id  Dot  sustaining  the  40th  excep- 
tion of  B.  A.  Lileh,  administrator,  that  the 
Master  erred  la  bis  10th  conclusion  of  law, 
which  Is  as  foUowa:  "  This  suit  may  be  main- 
tained In  Wairen  Coan^  against  E.  A.  Litch, 
administrator  of  tiie  estate  of  Thomas  K. 
Lilcb.  deceased,  joined  with  oUiei  defendatits, 
for  their  unpaid  aabacriptjons  to  tbe  capital 
stock  of  tbe  ConewauKo  &  Clarion  Railroad 
Company  noiwitbstanaing  the  resideuce  and 
domicil  of  Thomas  E.  Litch  fn  Jefferson 
County,  at  the  tlmeof  his  death,  and  the  grant- 
ing of  tellers  ot  administration  upon  his  estate 
by  the  Resister  ot  Jefferson  County." 

Main.  OMtr^  A.  J«nk*  and  (Hwrlca 
Corbet,  for  appellanu: 

After  the  expiration  of  tbe  time  fixed  by  law, 
for  tbe  completion  of  the  road  in  a  collaleral 
aclioD  for  the  recovery  of  stock,  the  defense  of 
non.completlon  can  be  set  up  and  la  a  valid  de- 
fense.^   MeOuUti  V.  PiUtbwrgh  di  0.  &  Co.~" 


build  any  nad  within  tbe  time  fixed  by  tbs 
Acta,  the  franchise  reverted  to  (he  Common- 
wealth without  judicial  action. 

Gffia.  V.  Li/keiu  Wattr  Oo.  1  Cent.  Rep.  319, 
110  Pa.  891. 

The  Acts  ot  Assembly  authorlKing  the  Ma- 
honing ft  Suaquebanna  Railroad  Company, 
which  purport^  to  constitute  it,  bad  ceased 
to  exL<!t  and  were  rold  before  tbe  Oth  day  of 
December,  1881. 

No  letters-patent  appear  to  have  been  issued 
In  pursuance  of  thoee  Acts,  as  required  by  the 
second  section  of  the  Act  of  February  19, 1849. 

Briehtlrt  Purd.  Dig.  p.  1417,  pi.  19. 

Unill  tne  requirements  of  tbis  section  arv 
complied  with,  the  Acts  authorizing  incorpo- 
ration are  absolutely  ineffective  to  eatablisn  a 
corporate  life. 

The  alleged  consolidation  of  the  non-existent 
Conewango  &  Clarion  Railroad  Company, 
wlthtbenaneKlsttDgMabonlnKASusquebanna 
Railroad  Company  was  Toioi  and  the  Clar- 
ion, Haboning  &  Pittsburgh  Railroad  Com- 
pany, Ibe  result  of  the  pseudo-consolidation, 
was  a  nullity. 

Act  of  Kaj  is,  1861;  Brigbtly's  Puid.  Dig. 
1429,  pi.  7a 

That  there  never  waa  auch  a  oorporatton, 
goes  to  the  right  of  action  and  Is  pleadable  in 

NorViitmbtrtand  County  Batilt  v.  Eytr,  60 
Pa.  488.  Bee  also  SAfem  v.  NavgalileJc  Whed 
Oo.  88  Pa.  3S8i  SeoviU  v.  Thayer.  100  U.  8. 
148,  150,  101,  26  L.  ed.  906.  972,  ST8. 

Tbe  defendants  ore  not  by  virtue  of  thefr 
Bubscripdons  to  the  articles  of  sssociation  of 
the  Conewango  &  Clarion  Railroad  Company, 
responsible  to  the  amount  of  their  respective 
subscripUona  for  tbe  debts  of  the  ClarioD,  Ha- 
boning A  Pittsburgh  Railroad  Company. 

A  corporation  cannot  sastain  an  action 
against  one  who,  before  It  was  chartered,  with 
others,  rigned  a  paper  agreeing  to  take  a  cer- 
tain quantity  of  Its  stock  and  afterwards  re- 
fused to  do  so. 

Stnutmrg  B.  Oo.  t.  Behtema^t.  SI  Pa.  220; 
Cook,  Stock  &  Stockholders,  g  186. 

A  subscriber  to  the  capital  stock  of  a  coroo- 
lation  cannot  be  held  on  bissubscriptlonnnkaa 
the  whole  capital  stock  Is  subscribed  for. 

Cook.  Stock  &  Stockholders,  g  176;  JbM^ 
land.  m.  D.iS.  S.  B.  Oo.  v.  BtaxiU,  78  Ue. 
187, 12  Am.  &  Eng.  Corp.  Cas.  80. 

As  the  coDBolidation  Is  "a  radical  change  in 
the  organizatioa,"  It  therefore  takea  "anay  tbe 
motive  which  indaced  the  subscription,  as  well 
as  affects  injuriously  tbe  coosideraUon  of  the 
contract." 

2fug«nt  T.  Putnam  Counts  Suprt.  86  IT.  S. 
IB  Wall.  241,  22  L.  ed.  88. 

A  diaaenting  member  cannot  be  forced  into 
a  new  corporation,  and  bis  property  In  one 
corporation  canoot  be  taken  from  bim  and  the 
stock  of  another  Imposed  upon  him  br  way  ot 
compensation,  by  tbe  Act  either  of  the  Legis- 
lature <K  of  his  oo-corporatore,  or  of  both  oom- 

Lavman  v.  ZHanm  FoO^ fi.  (fc.  80  Pa. 49. 
See  also  Cook,  Stock  ft  BtockboldeTa,  g  671. 

A  stockholder  who  never  couverled  bla 
stock  into  that  of  the  consolidated  companj 
has  no  footing  in  court  for  a  stockbotder'i  Ull 
against  the  sua  company. 
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Mettn.  Qeorse  N.  Trttain».  JameB  W. 
Wlggliim  itnd  8.  T.  N«ill.  for  appellees: 
Were  this  a  BUileveD  by  tbe  Conewaogo  A 


Clarion  Railroad  Company  agafuBt  theae  de 
fendanta  to  recover  upon  tbeirunpaid  Bubscrip- 
tloDB,  the  defease  set  up  would  notareil. 

Oarrett  t.  DOttbvrg  tft  M.  R.  Co.  78  Pa.  466. 

Afi  to  tbe  ezistence  of  tbe  Clarion,  Maboninff 
APittsburgb  Railroad  Company,  the  record 
from  tbe  office  of  tbe  Secretary  of  tbe  Com- 
moDwealUi  was  sofflcleut  proof . 

a*m.  y.  AOantie  &  Q.  W.  R.  Co.   68  Pa.  B. 

In  SeoUand  Oountgy.  Tliomat,  94  U.  8.  632, 
24  L.  ed.  S16,  tbe  consolidated  company  did 
not  adopt  the  name  of  either  corporate  body 
and  it  was  held  not  to  be  of  any  consequence. 

The  Clarion,  HaboniDK  &  Pittsburgh  Rail- 
road Company  wa«  enltUed  to  collect  and  re- 
cover tbe  subscriptions  to  the  capital  stock  of 
tlie  ConewaDgo  &  ClarioD  Railroad  Company. 

Act  of  May  16, 1861;  Brightly's  Purd.  Dig. 
p.  1480.  pi.  70. 

The  caacellatloD  of  the  stock  certlflcAies  did 
not  cancel  tbe  subecriptloa. 
.  Bee  Seotland  County  t.  Tkomat,  94  H.  8.  662, 
S4  L.  ed.  ai9;  Bmry  County  t.  Nieolag,  96  U. 
S,  619,  34  L.  ed.  894;  SehtiyUr  County  t. 
Trio>n<u,  98  U.  8.  109,  26  I^  ed.  88;  Green 
Count]/  T.  Oonntf,  109  U.  B.  104. 37  L.  ed.  872. 

Thp  decree  pro  eo^fesio,  entered  November 
S6,  18S8,  Bgslnat  tbe  corporatloD  defeodaui.  is 
conclusive  upon  tbe  stockholders,  defendants, 
as  to  tbe  regularity  of  the  organization  of  said 
corporatioD  as  averred  in  tbe  bill. 

BiiiPkint  V.  OUnn,  181  V.  ti.  SIB.  S8  L.  ed. 
184;  Thonaon  v.  Woo*t<r.  114  U.  8.  104, 29  L. 
«d  liO;  Wiaiana  v.  Oomin,  1  Hopk.  Ch.  471, 
a  L.  ed.  491. 

If  there  is  anything  settled  It  is  that  tbe  cor- 
porate existence  of  a  corporation  de  /oefo  can- 
not be  inquired  into  collaterally. 

Ooehran  v.  Arnold,  08  Pa.  40S. 


I,  Ch.  J.,  delivered  tbe  optnlon  of 
the  court: 

Ttie  opinion  of  tbeleamed  master  covers  this 
case  so  fully  that  an  elaborate  discuasioa  of  It 
is  UQDecessaij.  Tbe  main  contention  on  tbe 
part  of  tbe  appellanls  was  that  the  Haboning 
&  Susquehanna  Railroad  Company,  the  Coue- 
wango  &  Clarion  Railroad  Company,  and  the 
Clarion,  Mahoning  &  Pittsburgh  Railroad 
Company  never  bad  a  legal  corporate  exist- 
ence: tbatthe  eafd  appellanls,  T.  R.  Litch,  R. 
C.  Winalow,  and  3.  a.  Jackson  never  became 
tlockbolders  in  tbe  last-named  company,  and 
that  said  company  was  never  so  far  organi7.cd 
that  they  could  have  complied  with  their  re- 
spective agreements  to  take  shares  of  stock 
therein.  See  first,  second,  third,  and  fourth 
assignments  of  error. 

It  would  be  tedious  to  detail  all  the  proceed- 
toga  in  relation  lo  the  organization  of  these 
companies,  and  tbe  merger  of  tbe  first  two 
companies  into  a  consolidated  corporation  un- 
der tbe  name  ol  tbe  Clarion,  Mahoning  ^Pitta- 
burgh  Railroad  Company.  All  this  has  been 
carefully  done  by  the  learned  master.  It  is 
enough  to  sa;  that  the  merger  sufficiently  ap- 
peared by  tbe  certificate  of  the  secretary  of  the 
Commonwealth,  and  the  effect  of  it  was,  under 
18  L.  R.A. 


the  third  section  of  tbe  Act  of  May  16,  1661, 
Pub.  Laws,  702,   to  vest   in  the  cousohdated 

company  all  the  property,  rightaand  franchises 
of  said  companies  subject  to  all  rights  of  tbeir 
respective  creditors.  Tbe  consolidated  com- 
pany is  estopped  by  the  decree  pro  eonfato  from 
alleging  that  It  is  not  a  corporation  dejure  and 
liable  as  charged  in  the  hill  to  tbe  plaintiffs, 
who  are  the  appellees  here,  and  who  liave  re- 
covered Judgments  against  It  in  actions  at  law. 
It  Is  Idle,  as  against  creditors,  to  set  up  the  de- 
fense that  the  corporation  had  no  legal  exist- 
ence. It  had  sufficient  existence  to  contract 
debts,  and  In  tbe  interests  of  its  creditors  it 
must  at  least  be  treated  as  a  <£<  /octo  corpora- 
tion. And  If  there  is  aoytbing  settled  in  tbe 
law  it  is  that  the  existence  of  a  corporation  d» 
fa<^  cannot  be  inquired  Into  collaterally. 
CoiAran  v.  Arnold,  58  Pa.  899.  Much  leas  can 
such  a  corporation  or  a  stockholder  therein  set 
up  a  defect  in  Its  charter  as  against  a  creditor 
who  has  contracted  with  It  upon  the  faith  of  its 
charter.  We  are  not  considering  the  case  of  a 
sut)scriber  to  shares  who  refuses  to  pay  his 
subscription  on  tbe  ground  that  the  organiza- 
tion has  not  been  perfected,  and  tbe  casea  cited 
upon  tbis  point  have  no  application. 

We  are  clearly  of  opinion  that  by  force  of 
tbe  articles  of  consolidation  and  tbe  Act  of  As- 
sembly tbe  subscription  to  the  stock  of  the 
Conewango  &  Clarion  Railroad  Company  in- 
ured lotbebeneStof  the  consolidated  company, 
and  became  an  asset  in  its  hands  for  tbe  pay- 
ment of  debts,  and  that  the  subscribers  thereof 
are  liable  to  tbe  creditors  of  tbe  latter  to  tbe 
amount  of  their  unpaid  Bubscdptions.  This 
bill  was  filed  to  enforce  this  personal  liability 
againat  certain  of  tbe  atockholdera.  Tbe  cor- 
potatiun  itself  is  admittedly  insolvent.  It  does 
not  appear  to  have  any  available  assets.  WbOa 
It  Is  well  settled  that  a  Bin(;le  creditor  may  not 
sue  a  particular  stockholder  at  law.  and  thns 
secure  an  advantage  over  other  stockholders 
{see  B^Jnn't  App.  lOS  Pa.  49),  yel  this  bill  wta 
filed  by  or  on  behalf  of  all  thecredltors  against 
tbe  corporation,  and  its  stockholders,  precisely 
as  waaaonein.Bunn'(.d^.,  *upm.  The  rights 
of  all  parties,  therefore,  can  be  adjusted  in  the 
one  proceeding,  and  the  decree  of  the  court 
below  is  so  framed  as  to  compel  contribution  in 
case  anyonedefendant  Is  required  to  pay  more 
than  his  Just  proportion. 

A  point  was  made  that  this  aull  cannot  be 
maintained  against  E.  A.  LItch  In  Warren 
County  for  the  reason  that  be  Is  sued  as  ad- 
ministrator of  Thomas  E.  Lilch,  deceaaed,  the 
domicilof  saidadmioU'ratorbeingln  JeSerson 
County,  in  which  county  the  letters  of  admin- 
istration were  taken  out.     See  eleventh  a»ign- 

Tbie  objection  is  baaed  upon  the  ground  that 
tbe  Orphans'  Court  of  Jefferson  has  tbe  exclu- 
sive Jurisdiction  over  the  estate  of  said  dece- 
dent. It  may  be  conceded  that  the  estate  of 
Thomas  R.  Litch  cannot  be  distributed  l^-  the 
Common  Pleas  of  Warren,  but  no  such  question 
arises  here.  It  is  not  a  question  of  distribution 
but  of  the  fixing  of  a  liability  or  of  s  right 
When  that  is  ascertained  It  will  be  for  the 
Orphans'  Court  of  Jefferson  to  decide  to  what 
extent  It  can  tw  enforced  against  th«  estate. 
That  will  depend  upon  tbe  amount  of  the  estata 
and  the  rights  of  other  creditors.    Aalde  fttoa 


BoHU.wi(i  T.  Db  Pbtbtes. 


ihislt  muA  DOt  beoveriooked  tbat  Itwassbill 
Id  equity,  and  ibe  court  acquired  JuiiidlctioD 
«rer  E.  A.  Lllcb,  BdmiDlMratot,  became  uid 
«oitrt  bad  "acqnued  jniMlctton  of  the  inMect 
maUer  in  contrDTers;  t^  tfae  service  of  Its 
proceai  on  one  or  more  of  tbe  principal  defeod- 
wits."    Actof  AprlU.  1B69,  Pub.  Lawa,  SST. 

No  queatlon  appeara  to  bare  been  raised  aa 
to  the  regularity  of  the  proceedlDS  ander  tbta 
Act.  It  was  urged  that  the  adTnlclatrator 
«hoiild  not  ban  been  joined  with  llrlog  partiea, 


and  ne  are  naked  what  execution  woold  faaua 
on  a  Judfrmeut  agaiuat  a  aurvivor  and  the  rep. 
lesentaEive  of  a  deoeaaed  partvt  If  this  were 
a  Judgment  at  law  there  would  have  been  more 
force  in  tfala  anggesUoD,  but  a  court  of  equity 
can  always  mould  its  decrees  to  meet  the  diffi- 
culties ol  the  case,  and  do  no  injustice  to 

7^  dMTw  lit  i^AmMd  and  the  appeal  dismiaied 
at  the  coata  of  the  appellanU.  — 


IOWA  SUPREME  COUBT. 


J.  J.  BOHLAWIO 
WBrlfl"W  DE  PEY8TE&  et  dL,  AppU. 


(.. 


..) 


1.  A  pr«vljdon  for  aervles  ofproeoM  on 
ft  pwwoB  I17  l«ftvln|[  a  eopr  with  Mww 
awaUMT  «f  his  fksuv'  at  his  uauai  place  ot 
teudenoe  win  not  TvUdateasarrioeby  dellTerlnc 
Aeopyto  sooh  member  at  tbe  reddeooeo'  ~ 
Snollr,  after  defendaat  has  establlobed  tali 
m  basIoMB  lnaiiotl>eiBlat«wtthtbelDteDtloD  of 
Biaklns  that  tak  permanent  reddence  and  of  re- 
movins  bis  famllr  there  when  oonveiiient. 

9.  Oa»  wba  luw  not  ftppealed  firom  m 
deer—  cannot  ■»>  to  have  It  ohanred  b;  tbe 
appellaCs  ooort. 

3.  WlMT*  tte  UoM  Umltod  brth*  trial 
eoort  ftnr  the  Tt^^~g  of »  redanption 
anthonaed  by  It  ezplrea,  pandlns  an  appeal  b;  the 
oppodte  party  from  '.the  deoree,  Ibe  appellaie 
«ourt,  on  aOrmlnB  ths  deoiee.  will  eitend  tbe 
UmllattoD  a  certain  ttme  beyond  the  entry  of 
^dgment  in  Iti  daoroBL 

(October  T.  Wl.) 

APPEAL  by  defendants  from  a  decree  of  tbe 
District  Court  for  Plymouth  County.  Id 
favor  of  plaiDtUI,  in  a  proceeding  lo  redeem 
certain  lands  from  a  mortgage,  and  from  a 
•berilTs  sale  under  a  foreclosure  thereof.  Af- 
firmtd. 

Tbe  facts  are  stated  In  the  opinion. 

Mam.  S.  H.  Marab  and  T.  O.  Heoder- 
■ODt  for  appellants: 

Tbe  place  where  a  married  man's  family 
resides  la  generally  to  be  considered  hia  doml- 
«1L  And  i(  a  married  man  bas  his  family 
fixed  In  one  place,  and  conducts  hia  buginess  in 
Another,  theformerls  ooosidered  the  place  of 
Us  residence. 

State  T.  Oroonu,  10  Iowa,  810;  Story,  Conf. 
Laws,  g  44. 

The  iuientiDn,  and  the  act  of  making  the 
clace  home  must  concurto  conatitute  tbe  resi- 

Hind*  V.  ^ndt,  1  Iowa,  40;  Coh»n  v.  Dan- 
ieU,  35  Iowa,  89;  Ringgold  r.  BarUty,  S  Md. 
186,  59  Am.  Dec  108. 

If  a  petaon  leaves  tbe  place  of  bia  reatdcnce 
or  home  with  intent  of  residing  in  some  other 
place  and  making  It  his  fixed  place  of  led- 
dence,  bnt  never  coDsummatea  euch  intent,  it 
cannot  be  said  his  reaideuce  haa  been  ^changed 
thereby. 

VandarjMd  t.  (yEaniMi,  S8  Iowa,  240. 
IS  L.  R  A.  I 


A  person  may  baTe  more  than  one  leddenee, 
and  it  ia  not  necessary  that  an  original  notice 
be  aerred  at  the  one  where  he  I*  located  at  the 
time  of  aerrice,  andln  theabienceofclearand 
unmlatakable  evidence  that  plalntifl  did  not 
have  areaidecceln  Bloui  City,  tbe  return  itself 
must  stand  «a  evidence  of  the  fact  of  hia  imI- 
denoe  there. 

XoBf  V.  Oharry,  S4  Iowa.  904;  Btor;,  Conf. 
Laws,  ^  8»-tt;  Hindi  v.  Bindt,  tapra;  An- 
l^  T.  HWwAouw,  1  Iowa,  498. 

Mtmri.  O.  C.  Trwdwar,  Argo  *  Me- 
Dnfllo  and  W,  O.  Clarlw  for  appellee. 

Baok,  Oh.  }.,  delivered  (he  opinion  of  the 

1.  Tlwplalntiff  executed  a  mortgage  to  defend- 
ant De  Feyster  lo  aecare  the  payment  of  f600 
and  interest  payable  upon  matuniy  of  certain 
notes  given  tnerefor.  Upon  the  maturity  and 
non-payment  of  Interest,  an  action  to  foreclose 
the  mortgage  was  instituted,  and  a  decree  of 
forecloeare  was  rendered,  and  a  sale  of  the 
land  thereon  waa  for  the  amount  of  the  Judg- 
ment for  Interest,  with  attorneys'  fees  and 
coeU.  Plaintiff  seeks  In  this  action  to  redeem 
from  the  sale  and  mortgage,  basing  hU  right 
OQ  the  ground,  among  others,  that  the  decree 
of  foreclosure  is  void,  for  the  reason  that  tbs 
original  DoUce  In  the  case  was  not  served  upon 
blm  aarequited  br  law.  The  service  waa  nutds 
by  copy  deliverea  to  a  member  of  hia  family 
(his  wife)  at  hia  alleged  usual  place  of  residence 
in  this  Sute.  Plaintiff  alleges  that  his  usual 
[dace  of  residence  at  tbe  time  of  service  was  in 
the  Black  HIIIb,  Dak.,  and  not  in  Iowa,  and 
insists,  tberefore,  that  the  decree  It  void  tor 
want  of  JurisdictioD  of  hia  person. 

3.  The  record  very  satisfactorily  abowa  that 
about  eighteen  months  before  the  service  of  tbe 
notice  defeDdant,  who  then  lived  with  hia 
family  in  Sioux  City,  went  to  tbe  Black  Hills, 
intending  to  make  hia  home  there.  He  left 
hia  family  consisiing  of  a  wife  and  children,  In 
Bioux  City,  intendtng  to  remove  them  to  tbe 
Black  Hlfli  aa  soon  aa  be  could  do  so.  He  en- 
gaged In  mining  and  other  business  In  the 
B&k  Hills,  and  huilt  a  bouse,  shop,  and  olher 
buildings  there.  He  voted  at  tbe  elections  and 
Bat  upon  Juries  and  discharged  other  duties  of 
a  citizen,  but  did  not  remove  his  family  (here, 
though  continually  intending  so  to  do.  He 
visited  his  family  abont  two  yean  after  be 
went  to  the  Black  Hills,  and  repeated  the  visit 
at  long  intervals.     He  never    abandoned    hia 

Burpose  of  removing  bis  family  (o  Dakota. 
[e  seema  to  have  done  no  act  inditing  that 


New  Tors  Coibt  or  Appiaia 


Oct., 


notices  of  aclions  'bj  a  copy  delivered 
member  of  defendant'B  family  at  bli  usual 
place  of  reeldence,  without  regard  to  tbe  place 
of  reeidenoe  of  hlB  fatnllT.  We  know  ot  no 
rule  whicb  flies  absolutely  a  man's  residence 
at  (be  place  ot  residcDce  of  bis  wife  and  fam- 
ily. A  preaumption  may  arise  that  bis  resi- 
dence ia  with  his  family,  but  ibat  presumplion 
may  be  OTercome  by  evidence  showing  thefaet 
lo  be  otherwise.  Such  preaumplion  Is  In  this 
way  overcome  by  tbe  evidence  in  tbia  case. 
In  support  of  these  views,  see  the  following 
caaea:  Oo^nt,  i)aniel».26IowA,SS:  Fander- 
potly.  CBanlon,  58  loffa,  346;  Binggold  y. 
Barley,  G  Md.  IB^  Oilman  t.  Oilman,  62  Me. 
100;  BairtUm  t.  Hainton,  27  Hies.  704. 

LOB»  V.  OhBrry,  24  iowa,  804,  cited  by  coun- 
sel for  defendant,  to  Dot  tn  conflict  with  our 
conclualona  Id  tLia  caan.  Because  of  absence 
ot  Intention  to  make  the  reatdence  fn  question 
permanent,  and  a  continual  purpoBe  to  retum 
to  a  prior  place  ot  residence,  it  was  held  In  (bal 
case  that  at  auch  prior  place  of  residence  ser- 
vice of  notice  could  be  lawtuUy  made  by  copy 
upon  a  member  of  defendant's  family.  Inthb 
caae  tbere  wm  a  fixed  and  constant  purpose  to , 


remove  plaintlfTs  family  ta>  the  Black  WW^ 
which  was  all  the  time  reeardeil  by  him  as  the- 
permanent  place  of  reaidence  and  home  ot 
plaintiff.  'This  purpose  was  never  rellnqniaheil 
or  changed,  and  there  la  no  evidenoe  anvwiDf 
tacis  in  confilct  tfaenito.  It  la  our  condnaloa' 
that  ihe  decree  of  forecloenre  to  Totd  for  w»nt 
of  jurisdiction  ot  tbe  penon  of  plaintiff,  and 
tor  thto  reason  be  may  redeem  from  sale  and 
mortgage. 

8.  Plaintiff  complafais  of  tbe  amonnt  wfalcb 
he  is  required  by  the  decree  to  pay  In  order  to- 
make  the  redemption.  We  think  tbe  evidence 
well  supports  tbe  correctness  of  the  decree  in 
this  regard.  Besides,  as  plaintiff  did  not  ap- 
peal, he  is  not  In  a  condition  to  complain  of 
the  decree,  and  aSk  tbat  it  be  reversed  or 
chnnged  In  thto  court.  By  tbe  decree  of  the 
court  below,  plaintiff  bad  ninety  days  from  the- 
rendttion  thereof  in  which  to  make  redemption. 


That  time  has  expired  pending  the  appeal 
which  prevented  performance  \n  plaintiff. 
Tbe  time  for  redemption  ought  to  be  eitendedi 


tor  ninety  daji  after  tbe  entering  of  flnal  de- 
cree and  Judgment  upon  tbto  appeal. 

The  decree  irf  the  DUtriei  Oourl  it  afflrntd, 
with  the  moaiflcadon  ]nst  sagmlea.  that 
plaintiff  have  ninely  days  in  whfch  to  redeem. 
A  decree  to  that  effect  wilt  be  entered  tn  thill 


HEW  YORK  OODRT  OT  APPEALS  CM  IMr.). 


Cbrtottaa  EUHHEL,  Betpl., 


( K.T. ) 

1.  nut  tlM  BlfiiMtiuw  toth«r«e«lptbj' 
oiM  rMMlvliig'  p&ymant  of  m,  wm^'vingm 
baak  d«po«lt  did  not  teem  enoUr  risht  to 
tbe  bank  irfBUals  la  sunotent  to  maJce  a  question 
for  tbe  JuiT  aa  to  negligence  In  parlnr  over  tht 
money  to  blm,  eepeolHlly  where  the  SMiiilne  and 
(onted  sliraaMrea  are  botb  In  evtdenoe. 

S<  Aetlve  vlgll»aa«  to  il«tM>t  flf»iid  and 
fttr^Mry  la  da*  b^  Htvinga  b«ak  oflleMiw 
to  k  depositor  on  partnc  tbe  deport  to  one 
piesendnB  tbe  pav-book,  altbongb  tbe  by-laws 
provide  tbat  tbe  bank  will  not  be  le^Mmstble  For 
fraud  tn  prcMntlnc  the  bank-book  and  drawing 
the  money,  where  they  also  require  Its  preaento- 
Uoa  by  tbe  owner  ot  bis  agent  duly  oonstltutod 
by  a  wrltlnK  signed  and  acknowledged,  aa  a  con- 
dition of  payment 

(October  B,  isnj 

APPEAL  tiy  defendant  from  a  ]ad;rment  of 
tbe  General  Term  ot  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Kings  County  Circuit  in  favor  of  plaintiff 
In  an  action  brought  to  recover  tbe  amonnt  of 
a  savinga  bank  deposit    Affirmtd. 

NOTX.~-7or  liability  of   bank  on    payment  of 
forged  or  altered  paper,  aee  Atlanta  Nat,  Bank  v. 
Borke  (Qb.1  (  Ik  B.  A.  W.  note,-  Deposit  Bank  v. 
Fayette  Nat.  Bank  (KyJ  I L.  B.  A.  US,  note. 
1SL.R.  A. 


D.  Veeder,  tor  appellant: 

When  a  savings  hank  haa  preacrlbed  rules, 
and  its  iteposllor  hns  assented  to  them,  they  axv 
the  aereemeut,  and  each  party  must  keep  It.  to- 
preserve  rights  against  tbe  oOier.  The  extent 
of  tbe  duty  which  the  savings  bank  to  nnder 
will,  in  some  degree,  be  meaaured  by  tbe  strict- 
ness or  extent  of  the  rule  It  has  put  upon  it- 
self, 

AOai  T.  Wiaiamtbvrgh  Sob.  Bank,  OS  N.  T. 
814. 

It  to  the  duty  of  a  court  to  glre  effect  to  alt 
ot  the  provisloDB  and  language  used  In  fnuning- 
a  law,  tf  it  to  susceptible  of  such  a  construction. 
and  they  are  precluded  from  giving  It  such  an 
effect  as  will  render  any  ot  its  clauses  inoper- 
ative or  Ineffectual. 

Smith  V.  Brooklyn  8av.  Bani.  1  Cent  Rep, 
801, 101 N.  T-  83. 

In  this  case  tbe  provlalon  that  payment* 
should  not  be  made  unless  tbedepoaltor  should 
call  for  and  receive  tbe  same  in  person  or  by  ai- 
lomey,  should  bereinrdedaa  qualified  by  what 
follows:  That  the  Bank  will  not  be  responsi- 
ble to  any  depositor  for  a  hand  eonimltled 
upon  the  offlcera  in  produdng  the  pass-book 
and  drawing  the  moneywltbout  the  knowledge 
or  consent  of  tbe  owner. 

The  mere  location  of  the  covenants  in  a  deed 
does  not  have  an;  aignlflcance. 

Phrnnin  Int.  W>.  t.  Oonlinmtaf  Tit*.  Co.  9T 
IT.  T.  400. 

The  plaintiff  was  bound  to  show  afflnmatlve' 
) J  that  tbe  defendant  did  not  exerciM  ordlnaiT 


KuxuBL  T.  Obrmaku  Batisos  Bask. 
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_  Thh  he  failed  to  do. 

Itnul  T.  Boufiy  Sao.  Bank,  9  Daly,  S07. 

Where  It  ts  wufibtto  bold  anotber  liable  for 
negligence,  tbe  negllgeDce  is  to  be  made  oat  by 
■ome  poHltlve  proof,  or  by  proof  of  cfrctim- 
ataDcesfroinwhlch  tbe  Jury  may  fairly  infer 
Its  eziBtence. 

BeanegY.  Limgltlana  R.  (h.  liaN.  Y.  IBS. 

Mr.  Hnpt  Hlrah,  for  reepondent! 

Frand  does  not  absolve  the  bank  from  llabil- 
loes  not  take  ordinary 
o  ditcover  and  avoid  it 

Smith  T.  Brooklyn  8av.  BanJt,  1  Dent.  Bep. 
601, 101  N.  T.  08;  Save*  t.  Ftopt^i  Sat.  BmJc, 
27  Conn.  283;  AUm  t.  Wiiliamt^rgA  3at>. 
Bank,  68  N.  Y.  818;  Boont  t.  OiliunU  8av. 
Bank.  84  M.  T.  88;  Appleby  t.  Xrit  Oounlt/ 
Sav.  Bank.  63  N.  T.  18;  7«ra«f  r.  Bowny  8a«. 
Bank,  9  Dalv,  1109:  UniierliiU  v.  Brnffiiieeptie 
Sar>.  Bank.  83  Hun,  482. 

Tbe  reUiion  of  a  depodtor  to  this  Bank  1« 
that  of  creditor,  and  upon  an  acconnting  It  is 
liable  for  alt  tuchauiaBdepoaitedaa  it  has  paid 
away  without  recelrlng  nlld  direction!  there- 
for. 

Ptoplfv.  MeHutniaAT.  Bm.  But.  92  K.  T. 
0;  Crawford  t.  Wttt  Bldi  Bank,  1  Cent  Rep. 
268.  lOON.  T.68. 

There  can  be  do  pretense  on  the  ertdeoce  in 
this  case  that  (he  Bank  tjellered  it  was  paying 
the  depositor. 

The  submission  to  the  Jory  of  tbe  question 
whether  the  defendant  exercised  reasonable 
care  and  diligence  In  order  to  see  that  the  party 
to  whom  It  paid  money  was  mtltled  to  it,  was 
a  moi«  faToraUe  sumnlMlon  than  It  had  a 
right  to  receive. 

Otidirkirk  t.  Omtraj  Nat.  Bank,  lig  N.  T. 
2«a 

It  appears  from  the  entire  case  that  tbe  de- 
fendant relied  almost  exclnslvely  apon  lis  by- 
law permitting  it  to  pay  the  money  to  anyone 
"■"  — " —  paw-book,  and  upon  the  case 
MOropoUtan  8av.  Bank,  ST 


Bal^tt  J.,  delivered  the  opinion  of  the 

Tbts  action  was  bronght  to  recover  tbe  sum 
$450.11,  being  balanoe  of  amount  deposited  by 
tbe  plaintiff  wilh  the  defendant.  It  appears 
that  Utle  iMlance  had  In  fact  been  paid  by  the 
Bank  upon  a  forged  check  or  receipt  to  a 
stTBnger,  who  had  stolen  tbe  pass-book  from 
the  plaintiff.  At  the  time  the  plaintiff  opened 
bis  account  with  the  Bank,  he  subscribed  big 
name  in  a  book  kept  for  that  purpose,  giving 
hia  place  of  lesiaence,  ptece  of  tdrtfi,  the 
names  of  bis  parents,  btotbers,  and  sisten,  etc. 
A  pass-bonk  was  laaued  to  him,  in  which  was 
entered  the  amonnta  of  depodta  made  tty  blm 
from  time  to  time.  Among  tbe  by-laws 
printed  in  the  book  appears  the  following: 
''Pajmients  aball  not  be  made  unless  tbe  depos- 
itor shall  call  for  and  receive  tbe  same  in  per- 
SOD,  or  b^  an  attorney  doly  cotistltated  by 


writing,  signed  and  acknowledeed.    When  the 

Saymeut  is  mode,  the  m»-booK  must  be  v>- 
need.    When  theentbedeporitiiwilhclrawa, 


dudng  the  pass-book  and  drawing  money 
without  tbe  uowledge  or  consent  oC  tbe  own- 
er." The  money  in  controversy  was  drawn 
upon  two  dUferentoccarions,— JlOO  on  Ihe  18th 
day  of  Ajirii,  1888,  and  tbe  remaining  $^0.11 
on  the  17th  dar  of  April  thercalter.  The 
court,  in  sabmltting  the  case  to  the  jury, 
charged  that  the  by-laws  printed  In  the  pass- 
book constituted  acontract  between  tbe  deposi- 
tor and  the  Bank,  and  governed  their  relations; 
that  a  pavmenl  made  In  good  rallb,  in  the 
exercise  or  reasonable  care  and  diligence,  by 
the  ^Bcers  of  the  Bank  to  a  pemon  presenting 
the  pass-book,  even  though  obtained  by  fraud, 
and  who  wea  not  a  depodtor,  was  a  valid  pay- 
ment. The  question  thus  presented  (or  the 
deiermiaation  of  ibe  Jury  was  as  to  whether 
the  officers  of  the  defendant  had  exercised  or- 
dinary care  and  diligence  in  seeing  that  the 
person  to  whom  the  money  was  paid  was  an- 
Ihorized  to  receive  It 


of  such  a  character  u  to  Justify  the  submi 
slon  of  Ibis  auestion  to  the  Jury.  The  9SM) 
lt«m  waa  pala  by  the  cashier,  Frederick  Eocb. 
He  atat«a  that  he  asked  the  person  presenting 
tbe  liankbook  where  he  Hved,  and  that  he  at 
flrst  answered  "New  York,"  and  that  after- 
wards he  stated  that  he  had  lived  In  Brooklyn 
before  that,  at  S6  Tillary  Street;  that  be  did 
not  ask  him  any  further  qnesttons,  bnt  paid 
him  the  money.  The  other  payment  was  made 
by  Oscar  Thomas,  a  clerk,  who  asalnted  the 
cashier.  He  Judged  from  the  lint  thai  Che 
signature  to  the  receipt  was  not  exactly  right, 
and  asked  the  person  presentiag  It  If  he  could 
not  write  with  a  more  flnent  hand,  and  re- 
ceived the  answer  that  be  was  not  feeling  well. 
He  thinks  he  put  the  other  questions  to 
him  appearing  upon  tbe  signature  booh,  and 
that  they  were  answered  correctly.  As  to  the 
payment  of  tbe  tSSO  receipt,  the  question  oF 
neRligence  was  clearly  for  the  Jury.  It  afflr- 
msiively  appears  that  the  cashier  did  not  avail 
himself  of  the  means  at  band  to  Identify  tbe 
person  presenting  the  pass-book  and  forged  re- 
ceipt. As  to  the  |100  payment,  the  question  Is 
involved  In  more  doubt;  but,  tn  view  of  the 
fact  that  the  acting  cashier  making  tbe  payment 
interested  witness,  that  tbe  algnator-    " 


the  slKnatuie  of  the  plaintifl,  as  welt  as  ttiat 
upon  tbe  receipt,  was  before  the  eonrt  and  Ihe 
Jury  for  comparison,  upon  which  tbe  variance 
may  have  been  lo  great  as,  of  Itself,  to  pnt  a 
prudent  person  upon  inquiry,  we  an  Inclined 
to  the  view  that  this  question  was  alw  one  for 
tbe  lun,  «i>d  that  no  errtnr  Is  apparent  that 
would  Jottify  a  revwaaL 

In  the  sectHHl  ntue,  it  ta  contended  that  the 
Bank  having  pM  in  good  faith  tn  the  party 
presenting  Ae  past-IXHS,  it  b  not  liable,  even 
thougi)  nedlgent:  and  tbe  case  of  BeAoenteald 
V.  ^tTvpMtan  8at>.  Bank,  B7  K.  Y.  418,  U 
cited  as  sustaining  snch  a  rule.  There  are 
some  expresdoDS  m  tbe  opinion  In  that  case 
which  tend  to  sustain  the  appellant's  claim; 
as,  for  Instance:  "Nor  do  I  see  that  it  was  at 
all  material  to  the  defendant  whether  the  order 
was  a  forgery  or  not  The  defendant  was  at 
liberty  to  pay  the  amonut  of  the  d^ioait  to  any 


Net  Tobk  Court  or  Apfraja. 


Oct., 


pereon  presenting  the  pan-book.  No  oidef  of 
the  depositor  was  required.  A  forged  order, 
wblle  ordloarily  of  no  legal  effect,  was  at  least 
equal  10  no  order  at  all;  so  that  it  appears  to 
me  the  bank  bad  tbe  right  to  make  the  pay- 
meot  it  did  on  a  simple  production  of  the  pass- 
book." But  that  doctrine  has  been  criticised, 
aud  has  not  been  followed,  In  later  cases. 
AUea  T.  WiUiamt^rgh  Bat.  Bank.  69  N.  T. 
B14 ;  Boom  t.  m<ttn*  Sat.  Bank,  64  N.  T. 
88-66;  BmitA  v.  BraMjf*  Bav.  Bank.  101  N. 
T.  68, 1  Cent  Rep.  801.  In  tbe  aehoenvxiid 
Ontt  tbe  chief  question  litigated  was  aa  to 
whether  the  order  npon  whicn  the  money  was 
paid  wsB  a  forger;,  and  the  question  of  negU- 

Ence  does  not  appear  to  have  been  considered, 
the  caae  of  Applebt/  T.  BrU  Oountg  Sat. 
Bank,  Ha  N.  T.  18,  It  waa  held  that  the  roles 
prescribed  b;  a  saTioss  bank  for  its  protectloa 
In  the  payment  of  deposits  do  not  dispense 
with  the  eierciae  of  ordinatj  care  npoo  tbe 


fraud,  a  tact  is  brought  to  the  knowledge  of 
the  officers  calculated  to  excite  Huspidon  and 
Inquiry,  a  failure  to  Institute  such  inquir;  li 
negligence  for  which  tbe  back  Is  liaole.  It 
was,  however,  held  that,  inasmuch  as  the 
charge  of  negligence  rested  upon  tbe  dlMlml- 
larity  Id  the  signatures,  tbe  discrepancy  should 
be  such  as  could  be  r«adilj  discorered  bj  a 
competent  person;  that  there  was  no  evidence 
of  that  character,  and,  inasmuch  as  the  trial 
court  bad  the  beneflt  of  a  personal  inspection, 
the  difference  In  the  letters  maj  not  have  been 
such  as  lo  Indicate  a  different  bandwHtlng; 
that  on  review  the  court  had  no  means  ot 
determining  but  that  the  trial  court  propeiif 
decided  that  the  diseEmilaritj  was  of  such 


character  that  negligence  could  not  be  predicat- 
ed upon  a  fsilore  to  discover  it.  See  cases 
above  dted. 

The  pass-bock  of  a  savings  bank  cannot  be 
regarderl  as  negotiable,  and  tta  poasesdon  does 
not  constitute  proof  of  a  right  to  draw  isod^ 
thereon.  The  book  inportt  a  llaMHt;  of  the 
bank  to  the  depositor  tor  the  amount  (rf  mon- 
eys entered  therdn  as  deposited,  and  an  agree- 
ment to  lepav  at  anch  time  and  in  such  man- 
ner aa  he  shall  direct.  Assuming  that  tbe 
by-lawi  printed  in  the  book  are  binding  upon 
tbe  depositor,  and  eonstitiite  a  contract  between 
the  p^es,  we  still  think  that  tbe  du^  devolves 
upon  the  ofllcent  of  the  bank  to  exercise  cars 
and  diligence,  in  order  that  their  depositms 
ma;  be  protected  from  tnai  and  laroeny. 
The  defendant  by  its  by-laws,  to  which  we 
have  caDed  attention,  has  undertaken  with  tbe 
plaintiS  that  payment  shall  not  be  made  nn- 
ieas  he  shall  call  for  the  same  in  person,  or  by 
an  attorney  dnlf  constituted  by  writing,  rigned 
and  icknowledged.  Here  Is  a  poelUve  and 
direct  agreement,  which  would  absolutely  pro- 
tect the  plalnttir  from  lone*  of  this  character. 
This  aereement,  however,  most  be  conndered 
as  modlfled  by  that  which  follows,  lo  the  effect 
that  the  bank  will  not  be  responsible  for  fraud 
committed  oa  its  offlceia  In  producing  the] — 


book  and  drawing  mcmey  without  the  knowl- 
edge or  consent  of  the  owner;  but  this  nwdifl- 
caUon  does  not  pennit  tbe  offlco*  to  careleasly 
•hut  their  eyes,  and  pay  to  any  person  preaent- 
Ing  the  pass-book,  but,  on  the  ocmtrary,  they 
owe  the  depositor  active  vigilance,  la  order  to 
detect  fraud  and  forgery. 

TAejudgnuni  M^tnM  Se  t^fflrmid,  wsM  omA. 

All  concur. 


HBW  YORK  COURT  OF  APPEALS. 


James  QALWAT,  Bapt., 


( N.  T. > 

1.  AneqtiltablervinedrtorastimlneoB. 
tlnnoua:  treapasaea  npon  r«al  estate  la 

not  barred  b;  the  lapse  of  ten  rean  from  the 
Owe  ot  tbe  orlgtnBl  tiespaHH  under  Oode  (St. 
Proo..  I  3HB.  txiog  that  Umf t  for  aotlona  tbe  time 
for  vhlcb  Is  not  othenrtee  apeclallr  preBcrtbeA. 
It  will  not  be  barred  so  Iodb  as  the  lei^  tltie  Is 
In  the  plaintiff  and  his  rlfrnt  of  action  at  law  tor 
Injuries  is  not  barred. 

fl.  No  e«topp«l  Bigaliiat  an  IqJoBcttUm  to 
reetnUn  eontlttnlMg  trowprntUttM  b;  tbe 

operation  of  sn  eJavated  railroad  In  a  street  In 
front  of  plalnUITs  premlaes  arises  out  of  his  mere 
delay  to  bring  suit  for  eleren  years  after  ttie 
original  trespass  and  his  ooaaalanal  riding  on  the 
road  as  a  passeneer,  although  his  only  proteat 
•gainst  tbe  oonstruotion  of  tba  road  was  by  sub- 
scription to  pay  MniDsel  lo  prevani  it. 
S.  That  an  eleratwl  railroad  trftckwsM 
Inteoded  to  b«  and  was  In  Ikfft  made  a 
permanent  etmetnre  dncs  not  prevent  Its 


wblchitlaoonrtniotsdaoastD  takettont  of  tba 
rule  of  UmllatloDa  applicable  to  acUonsfOr  oon- 
tlnuing  trmransiii  and  bar  all  leioedT  imleaa  the 
aotlon  li  brouBfat  wltliln  the  time  after  Its  wn- 
strueUoa  pieaortbed  In  Mse  of  a  slnKle  nespMs. 

(Ootobn  B.  IBBLl 


First  Department,  affliming  a  Judgment  of  a 
Special  Term  for  New  York  Ooun^  in  favor 
of  plaintiff  In  an   action  brought  to  compel 


payment  ot  damages  because  of  defendant^! 
alleged  interference  with  plaintiff's  easements 
in  H  certain  street    .4^rmM. 

Tbe  facts  are  statedls  tiie  oHnion. 

Memn.  John  F.  Dillon,  dnilen  T.  Da> 
▼iea  and  J.  C  Thomaon.  for  appellanla: 

L  Tbe  plaintiff's  right  to  ipalntaiD  an  action 


Hon 


equity  to  enjtdn  the  maintenance  and  opera- 
m  ot  the  defendants'  railway,  and  to  recover 


damages  to  the  loberitanoe  by  reason  of  tbe  per- 
manence of  tbe  structure,  la  barred  by  the  ten 
years'  limitation  contained  In  g  888  of  the  Code 
of  Civil  Procedure. 

Tbe  limitation  of  ten  years  la  applicable  to 
equitable  remedies. 

OaUuivny.  MiUard.  8  L.  R.  A.  M&  ISl  N. 


1681. 


Galwat  t,  Methofolitan  Elbtatsd  R.  Co. 


T.  OS;  Butltr  t.  Joktuon.  11 1  N.  T.  Z04;  Fuft- 
ieU  V.  Siblty.  SO  N.T  408;  ft**rt  t.  Ddaplaine, 
tf  N.  T.  303;  Oai»  v.  fibwa,  37  How.  Pr. 
145;  ReberU  v.  8yke*,  80  Barb.  173;  Wood  v. 
Wood,  2S  B«rb.  E&e:  SalMu,Ty  v.  JforM.  7 
LsDS.  S59.  See  alao  Feniu  t.  Breed,  6S  Baib. 
087;  flwMnH  V.  J(«»w™,  88  N.  T.  88;  Oramer 
T.  Benton,  60  Baib.  SIS;  Hout  v,  Atfnam,  88 
Hun,  402. 

TbU  rule  U  mblect  to  an  tcaportant  qnollll- 
catiOD.  It  l£  applicftble  only  wbeD  couita  of 
equity  bave  fxcluslve  jurisdiction  of  tbe  action. 

Althougli  courts  of  equttv  were  neverdeeined 
to  be  within  tbe  terms  of  ue  Statute  o(  Limi- 
UtioDS,  they  vere  bound  by  their  terms  where 
tbey  exercised  ODlf  a  concunent  jurisdiction 
wltD  courts  of  law 
'Himnden  v.  Annetdy.  t  Bcb.  &  Tjet.  B07; 
Jan«  T,  Bloodgood,  7  Johns.  Ch.  88,  2  L.  ed 
281;  Mvrragr.  CuOvr,  80  Johns,  675;  Bor^t. 
Cons,  15  N.  T.  508;  Clark  t.  Ford.  S  Kejes, 
870;  Bundkt.  AUiton,  84  N.  T.  180:  Lodti-Y. 
Balfifld.  71  N.  Y.  83;  SaliibuTg  t.  Mar-  and 
BuUerY.  JoAnton,  lupra. 

A.  cause  of  action  does  not  exist  at  taw  to  re- 
cover damages  once  for  all  In  an  action  of  this 
character,  t^cause  the  illantl  stiucture  cannot 
be  rcK^nl^  m  permanent  in  a  court  of  law, 

Ultnt  T.  JTra  York  Cent,  ill  B.  R.  S.  Oa.  2 
Cent.  Kep.  lie,  101  N.  T.  98;  La/lr  v.  Metro- 
politan Eiev.  R.  Oo.  6  Cent.  Rep.  871, 104  N.T. 
3B5;  Pond  t.  Jfelfopoliian  Bleu.  B.  Co.  112  N. 
T.  186. 

A  cause  of  action  existi  Id  equity  In  a  case 
of  Ibis  character. 

Benderwon  v.  Stw  T&rk  Ctnt.  R.  Go.ti  N.T. 
428. 

The  present  suit  h  within  the  rules  governing 
pnrelj  equitable  remedlea. 

Bundle  y.  AUitan,  84  N.  Y.  180;  ftferi  v. 
Dd^ine,  46  N,  T.  882;  ffwifteH  v.  SiMey,  60 
N.  r.  468;  MeTeagxiey.  CSwWer,  6  Jones  &  8. 
808;  Morrit  t.  Budlong,  78  N.  Y,  643;  Scotfr. 
Sltbiini,91  N.  Y.  608;  Butler  v.  ./oAnum,  111 
M.  T.  304;  Jftinn  t.  FaireAild.  U  Barb.  548; 
.ffliU  T.  Ebibrook,  28  Hun,  817;  Axeman  v.  Z}i!i!- 


A  suit  Id  eqnfty  may  be  IiarTed  by  the  equi- 
table llmiUtlon,  although  tlie  ptalnliff  may 
hare  resorted  to  a  court  of  equity  to  eslablUh 
oi  enfoice  a  lefnl  right  which  is  not  barred. 

Peten  t.  DelaplmTit,  49  N.  Y.  382;  Calhoun 
T.  Xaiard,  8  1.  B.  A.  248.  121  N.  Y.  69;  Hvb- 
bdl-r.  Sibley,  50  N.  Y.  463;  MeTtaniuv.  Cotii- 
Ur,  6  Jones  &  B.  208. 

Conrts  ot  equity  bare  exclusive  jurisdicHon 
of  suite  for  injunction. 

Tallman  t.  MelropoHtan  SIm.  R.  O).  8  L.  R. 
A.  ITS,  121  N.  Y.  tlB;  Knox  v.  Metrvpotitan 
Slev.  S.  Oo.  88  Hun,  517;  JVew  York  Elm.  ft 
Ob.  t.  FifiK  Nat.  Bank.  186  U.  8.  440, 84  L. 
ed.  334;  Pond  v.  Uetrepolilan  Elm.  B.  Co.  112 
M.  y.  190;  1  Pom.  Eq.  Jur.  §  186. 

There  can  be  no  recovery  in  an  action  at  law 
of  future  damages  for  a  continuing  nuisance  or 


timMaa. 
ThecBu 


nardv.  Hood.  68  Hi.  121:  Wangit\n  v.  Got,  60 
Ul.  4B9;  Atti-Oen.  v.  NewJtrteyR.  A  Trantn. 
Co.  3  N.  J.  Bq.  188:  Ovxn  v.  Ford,  49  Mo.  486; 
OheKpeake  AO.  R.  Oo.t.  /"affcrn,  5W.'Va.  384; 
CoU  V.  nuke.  79  Ind.  107;  Gtorffi.t  Pac.  B.  Co. 
r.  DouglaKiOt,  75  Ga.  828;  Eait  i^ginaa  Street 
R.  Co.  T.  Wildman,  88  Micb.  386;  Smith  y. 
Davit,  33  Fla.  406:  Ewing  t.  Rourke,  14  Or. 
814. 

There  Is  tbua  a  dearly  marked  distinction 
between  the  causes  of  action  at  law  and  In 
equity  In  cases  of  this  kind. 

Where  the  wrong  against  which  relief  is 
sought  has  been  oooaummaied  by  a  single  act 
done  with  a  view  to  a  permanent  condition 
that  will  continue  without  change  from  any 
cause  but  human  labor,  the  action  is  barred  by 
the  lapse  of  the  ii&tutory  period,  and  the  Stat- 
ute commences  to  run  from  the  time  when  the 
actcausing  the  original  damage  wascommitted. 

Code  Civ.  Proc  %  416. 

It  Is  against  the  maintenance  of  tbe  structure 
itself  tbat  an  Injunction  runs.  If  the  malnte- 
nanoe  of  the  structure  were  not  a  trespass  upon 
plaintiff's  rights,  tbe  operation  of  the  road 
would  be  beyond  attack,  and  lis  eiTects  could 
not  be  complained  of  by  abutters,  even  If  con- 
■equenllal  Injuries  were  effected. 

Story  v.  Sea  York  Elev.  B.  Co.  90  N.  Y.  160; 
FoiMV.  Rome.  W.  *  0.  S.  Oo.  8  L.  R.  A.  MB, 
121  N.  Y.  60S;  Kane  v.  ifrto  York  Elet.  R.  Co. 
11  L.  R.  A.  640,  125  N.  Y.  164;  Lahr  t.  Met- 
rvpoHtnnElm.  a.Co.9  Cent.  Rep.  871, 104  N. 
Y.  395, 

The  cause  of  action  in  equity  wbicta  springs 
into  existence  upon  the  erection  or  tbreatened 
erection  of  an  uidawful  structure  consists  in 
the  sum  total  of  the  injurious  consequeocea 
that  are  reasonably  to  be  anticipated  to  result 
from  the  structure.  As  time  passes,  these  an* 
ticipated  consequences  sometimes  b«»me  real- 
ities and  give  rise,  from  day  to  day  and  from 
hour  to  hour,  to  distinct  causes  of  action  at 
law.    But  it  cannot  l>e  said  that  distinct  cbubcs 


35  N,  Y,  194;  PeCert  v.  DelapUtine,  40  N.  Y. 
862;  High.  InJ,  Sg  7, 10, 618, 648, 731,  786,  787, 
837.  884.  898,  988. 

Plaintiff's  right  to  relief  accrued  "when  tha 
defeodant  began  to  construct  ita  railway  In 
front  of  his  lots.*  It  necessarily  follows  that 
the  ten  years'  limitation  began  to  run  against 
bis  right  to  relief  at  the  same  time, 

Tallman  v.  Metropoiilan Elet.  &  O),  8  L.  R. 

A.  178,  131  N.  Y.  118;  PWcer'i  App.  125  P». 
176;   Woody.  Buteliffe,  2  Bim.  N.  S,  163. 

When  the  Statute  has  begun  to  run,  its  ope- 
ration will  only  be  suspended  by  the  Interven- 
tion of  some  of  the  statutory  esccplions,  or  by 
Ibe  commencement  of  an  bciIoq. 

Piper  T.  Board.  9  Cent.  Rep.  44S,  107  H.  T. 
67-  Bee  Benderton  v,  Ifefn  York  Cent.  B.  Go. 
78  N.  Y.  423;  Vtituv.  New  York  Cent,  d  B. 

B.  R.  Co.  3  Cent.  Rep.  118,  101  N.  Y,  9a 
The  rule  which  we  ask  this  court  to  follow 

In  equitable  actions  is  logical  and  supported  I7 
authority. 

Sea  York  Btet.  S.  Oo.  t.  F\fth  Nat  Bank, 
185  U,  S.  482,  84  L.  ed.  381. 

This  court  has  admitted  that  the  adc^tioDof 
such  a  rule  would  have  been  productive  of  leaa 
incoQvenieDce,  even  In  actioni  at  law. 


Nrw  Tobe  Cotot  Of  Affkua 


Ooc, 


PMulT.jr«tr<nM»tan£lM.Ji:  Cb.llSN.T.  18S. 

When  the  DulBsnce  or  tresposa  1b  conUnnlDg 
In  its  chnrecter,  and  the  origlDal  lajarf  was 
penuaDeni  in  Its  eSect,  so  m  to  give  bnt  one 
cause  of  action  In  which  complete  compecsa- 
lioD  for  the  tort  maj  be  recovered,  the  Btatule 
commenced  to  ran  when  the  lnjoi7Waaflnt  ef- 
fected. 


Rei 


Chieaga  4k  E.  1.  R.  Oo.  r.  MeAvlav,  8  West. 
eg.  «7.  121  III  160;  Chieagf}  &  E.  l.  &.  Co. 


r.  Loeb.  3  West.  Rep.  687, 118  Dl.  308;  Kanka- 
kee AS.  B.  Co.f.  Horan,  181  III.  288;  Jamtt 
T.  Kaiua*  my.  88  Mo.  567;  Pratt  v.  Da 
Moina  N.  JC.  S.  Cfa.  73  Iowa,  Wi;  Ftnuere  y. 
CouncaSluffi,  45  Iowa,  6S3;  Kanstu  Pm.  B. 
Co.  T.  MiMnian,  17  Kan.  234;  pyankl^v.  Jaek- 
wn,  80  Fed.  Rep.  398;  Lylet  t.  Texai  AN.O.B. 
Co.  73  Tei.  &S;  fiitudm  <£  7.  0.  B.  Oo.  t. 
CAa|Pn,60Tei,B64. 

IL  The  plaintiff  is  precluded  by  hla  kcbei 
and  acquiescence  from  seekiDg  relief  in  a  court 
of  equity. 

Bmilh  T.  OUui,  S  Ambl.  940;  OUhottn  T. 
MiUard,  8  L.  R.  A.  348,  ISl  N.  T.  W;  AlWfTd 
T.  .^imriwK  Sat.  Bank,  98  N.  T.  096;  Bt  Jfeit- 
Uy,  M  N.  T.  882;  Coif  t.  OampbtU,  83  N.  T. 
BW:  Xyon  v.  Piiri,  111  H.  Y.  860. 

In  othei  lurisdictloni  the  eftect  of  sQenoe, 
neglect,  and  delay  underdmilarclrcumstancea 
baa  often  been  tjefore  the  court,  and  the  de- 
cirionB  have  uniformly  been  that  relief  by  In- 
lunclloD  must  be  refused. 

Wettem  V.  Tdeg.  Oo.  t.  JvOldnt,  TS  Ala. 
428:  Bigelou,  t.  La*  Ang«Ut,  86  Oa  614; 
Pen»ai»la  A  A.  B.  Oo.  t.  Jaek*on,  31  Fla. 
146;  OrtjBn  t.  Avmuta  A  K.  B.  Oo.  Id  <H. 
164;  Mimand  R.  Oo.  r.  Smith,  12  West.  Rep. 
096. 118  Ind.  288;  Logantport  t.  Wa.  ftS  Ind. 
S81:  Baltimort  ±  0.  B.  (&.  t.  Btravm,  87  Md. 
887;  Bpencery.  JWh  7<ump.  R  Co.tO  Md.  186; 
Otborne  t.  Mittouri  Pae.  B.  Co.  37  Fed.  Rep. 


£q.  680;  Brit  R.  Co.  t.  Ddaware,  L.  A  W.  R. 
Oo.  31  N.  J.  Gq.  283;  Bieiert  v.  Bidffi^ 
FarJiB.  Oo.  2S  S.  J.  Eq.  818;  Traphasin,  v. 
JgrKV  atv,  29  N.  J.  Bq.  206;  Ma-edilh  T. 
aayrt,  8S  N.  J.  Eq.  0S7;  Ooodin  t.  (XnetnTiaH  (C 
W.  yt,  Oanal  Co.  18  Ohio  Bt.  166;  Peniui/lKinia 
Oo.  T.  Flatl,  47  Ohio  St.  866:  Potttgrow  Tup. 
T.  ft»«»^»w  A  B.Y.R.  Oo.  (PaT)  3  Monti. 
Ca  h.  Rep.  ISS)  JWfi^ofM  t.  Xa  Oimw  i£  £ 
B.  Oo.  14  Wis.  448;  Wood  v.  O&Jrtnp  Om»  A 
Co.  88  Bear.  380;  0re«nW?A  t.  MancKettvr 
*B.B.ao.t  HtL  a  0.  784. 

Tbe  applicability  of  the  doctrine  of  laches 
to  aulta  to  enjoin  uie  maintenance  of  defend- 
ants' elevated  railwav  is  conceded  in — 

AbendToth  v.  Mankattati  R.  Cb.  11  L.  R.  A. 
«34,  132  N.  T.  1.  See  also  Hmt*  v.  lonn 
lOand  B.  Co.  13  Barb.  66S;  Ninih  Am.  B.  Co. 
T.  Nmb  Y</rk  mm.  R.  Oo.  Z  Abb,  N.  C.  868; 
KintaiA  v.  Indianapeiit  Sat.  Gat  Co.ili.'R. 
A.  603,  134  Ind.  677;  Fremont  liny  A  B. 
Co.  T.  Dodge  Otninty  Oomn.  6  Neb.  18;  Atty- 
Gm.  T.  New  York  A  L.  B.  B.  Co.  M  N.  J.  Eq. 
46;  Att]/Oen.  v.  Sdaware  A  B.  B.  B.  Oo.  Zl 
N.  J.  Eq.  1;  MereditA  y.  Sayre,  82  N.  J.  Eq. 
667;  Andrea* r.  Famur§ L.  AT.  Co.  S3  Wis. 
398. 

Xutre.    JahB  E.  Bnrrlll  and  Oeorse 
Z»briaUe,  for  reepondent: 
18  L.R.  A. 


Tbeoaeatlona  of  acquiescence  and  the  Stat- 
ale  of  Imitations  coDStitute  no  defense. 

L  As  to  the  Statute  of  LimitatloDi.  see — 

ffaiffhiv.  ftw,  21  N,  Y.  341;  Oimpbea  t. 
Smman,  08  N.  Y.  OBS;  Broitttedt  \.  Anith Sidt 
B.  Oo.  50  N.  Y.  220;  Titaman  t.  Metnmotitan 
Ela,.  a  Cfa.  8  Ic  R.  A.  178. 131  N.  Y.  138. 

,IL  As  to  aoqaleeceno& 

The  mere  fact  tbat  the  owner  of  the  ptEm- 
"  [B  to  preveot 
^  \ttix  road,  as 
they  claimed  to  be  authorized  to  do  by  variooa 
Acu  of.  the  L^lslaiuie,  Is  no  evidence  of  ac- 
qulesc«ac& 

PiaU  T.  Piatt.  68  N.  Y.  «4«;  Biath  Ate.  B 
Oo.  ».  Oilbert  Bin.  A  O*.  71  N.  Y.  480. 1 
Abb.  N.  0.  878. 

Mere  Mlure  to  Institute  proceedings  to  re- 
strain or  prevent  the  oonstraclion  or  continued 
operatitHi  of  tbe  railroad,  cannot  deprive  an 
owner  of  tbe  constitutional  rigbt  to  recora 
compeniaUon  for  tbe  taking  of  hia  property, 
and  to  en}(^  Um  oontlnuance  of  the  wiongfol 
act  until  such  compensation  shall  be  made,  un- 
less the  rlg^t  It  baned  bv  tbe  Statute  of  Umi- 
tations,  of  DDleaa  tbe  delendants  have  in  some 
lend  manner  acquired  a  tltk  to  the  piopeity 
taken,  or  tinle»  tbe  owner  i«  equitaUf  es- 
twped  from  averting  hie  claim. 

Abendrotk  t.  Mar£aUan  &  Ov  11  L.  R  A. 
684,  132  N.  T.  1;  Ode  t.  jronAotbrn  B.Co.S» 
Hun,  166;  MeMvtTM  t.  Jfcifumv,  66  N. 
Y.  176;  TaBman  v.  MOropoUtan  Elm.  R.  Co. 
8  L.  R.  A.  178,  181  N.  Y.  138;  Okapman  t. 
jBocS«it«r,  1  L.  S.  A.  296,  HO  N.T^.  273; 
Haigkt  T.  Price.  31  N.  Y.  341;  Ormim  v.  Ver- 
mont Copper  mn.  Oo.  06  N.  T.  628;  Poitierer. 
MatAatlart  B.  Oo.  120  K.  T.  178;  Menendtz  v. 
BoU.  128  U.  S.  638,  82  L.  ed.  638;  Kmox  v. 
Manhattan  Blm.  R.  Oo.m  Hun,  617. 

The  defendants  can  never  acquire  a  right  by 
prescription  to  obetruct  the  easeoMnU  In  ques- 
tion. 

BroUtUat-7.  Baath  SideB.  Oo.  06  N.  T.  980; 
Ameriean  Bank  Note  Oo.  r.  MdnAattan  Bteu. 
a  «>.  87  N.  y.  B.  R  888. 

Ruffer,  CA.  J„  deUveredthe  oploion  of  the 

This  Is  one  of  the  osnal  actions  in  equity  m 
restrain  the  defendant*  from  further  maintain- 
ing and  operating  an  elevated  street  railroad  <hi 
"■  ■'    Avenue,  la  the  City  of  New  York,  ad- 


consisted  of  Ave  vacant  lots,  extendliig  about 


Id  and  prff 


It,  ths 


commenced  and  completed  tl 
railroad  between  the  months  of  Jannair  and 
July,  1878,  and  from  the  time  of  ita  completion 
to  tlie  commencement  of  thisaction,  in  1889,  it 
has,  either  by  itself  w  through  its  leasee,  the 
Manhattan  Railway  Company,  otKiUnned  to 
maintain  and  operate  an  elevated  steam  raflroad 
in  front  of  and  adJi^OK  the  plaintUTa  piemte* 


,Coe>^lc 


1881. 
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4o  its  uonslTUCtton.  Tbe  plainllD  complained  I 
■that  b^  reason  oE  the  operation  of  nicb  rail- 

Toad,  IB  impairing  the  easements  ol  ilgbt,  air, 
«nd  accetn  la  his  pKuniaes.  be  bad  been  dam- 
Aged,  and  demanded  judement  for  sucb  dam- 
ages as  well  as  a  perpetual  injunction  against 
the  defendant  from  furtber  operating  and 
malnlai  nine  their  railroad  la  front  <^  his  prem- 
ises. A  t^  was  had  at  special  term  and  thp 
-court  declined  to  award  pecuniarf  dama^ 
to  the  plaintlB,  but  rendered  Judgment  giaoting 
-the  relief  by  Injunction  unlw  tbe  defendanU 
«bould  pay  to  the  plalntiiT,  witbin  a  limited 


road,  and  upon  such  pajment  bein^  made 
■quired  tbe'plaiDtill  to  execute  to  tbe  defendants 
s  convejance  of  tbe  eaaemeots.  The  deprecia- 
tion in  the  value  of  plainllS'a  property  by 
■eason  of  the  erection  and  maintenance  of  the 
railroad  was  found  bj  tbe  trial  court  to  be 
430,000,  and  tbe  erldence  supported  that  find- 
ing. It  was  also  found  that  tbe  plaintiff  mw 
-tbe  railroad  in  tbe  oouree  of  construction  in 
front  of  bis  premises,  and,  from  time  to  time, 
«aw  what  defendants  were  doing  in  respect 
thereto,  and  occasionally  as  a  pasaenger  rode 
upon  it.  He  subscribed  money  to  pav  for 
■counsel  to  prevent  the  erec^n  oi  the  road,  but 
made  no  protest  otherwise  and  instituted  no 
legal  proceedings  to  enjoiu  its  construction  or 
'Operation  prior  to  the  commencement  of  tbis 
«ction.  It  was  also  found  that,  after  tbe  com- 
mencement of  the  action,  but  before  tbe  trial, 
-the  defendants  instituted  pnx^eedbags  for  the 
■condemnation  of  that  part  of  tbe  easemerkta 
referred  to  wfalcb  had  been  taken  for  the  ute 
■of  such  railroads,  and  that  such  proceedings 
were  pending,  undetermined,  at  tbe  time  of  tbe 
"trial.  The  defendants  requeete<l  tbe  trial  court 
Id  find  the  following  propositions  of  law: 
First,  "thaltbisactlonis  barred  bytbeStatule 
■of  Limitations;"  and,  second,  "that  plaintiB's 
Alleged  right  of  action  is  Imred  b;  hU  aoqui- 
«sceace  in  sold  railroad  and  lU  operation,  and 
bii  use  tbereof  as  a  paMenger,"  and  tbat  he  is 
■Mtopped  from  maintaining  Uie  action.  The 
■court  refused  to  And  as  requested,  and  tt  is 
-conceded  by  tbe  defendants  that  tbe  exceptions 
■to  such  refusal  raise  tbe  only  questions  to  be 
■considered  on  tbis  appeal. 

It  Is  claimed  that  tbe  ten-year  Statute  of 
Limitations  commenced  to  run  against  as 
«qolty  action  from  the  lime  the  plaintlfF  was 
flrat  entitled  to  commence  sucb  action,  and, 
Oiat  period  having  elapsed,  that  the  plaintiB 
-was  mrred  from  maintaining  such  action  by 
MCtion  &8S  of  tbe  Code  of  Civil  Procedure. 
Tbis  section  la  the  general  statute  adopted  In 
'4be  Code  as  a  precautionary  measure  to  cover 
■cases  Inadvertently  omitted  or  oiberwjse  un- 
provided for.  The  genersl  right  of  an  abutting 
•owner  on  a  public  Street  to  recover  damages 
for  an  unlawful  invasion  of  bis  easements  by 
the  erection  and  maintenance  of  an  elevated 
railroad  in  the  street  adlolning  his  premises  is 
4iot  contested  by  the  defendants;  nor  Is  the 
liability  of  tbe  defendants  to  make  compensa- 
tion to  the  plaiuilCF  for  tbe  Injury  infiicted  up- 
■aa  bis  property  by  tbe  construction  and  oper- 
tion  of  their  railroad  disputed,  or  bis  right 
cuaintaiu  successive  actions  at  law  to  recov 
■dnn'ss*^  for  tbe  Injury  to  his  easements;  but 
U  L.  It.  A. 


claimed  tbat  be  has  lost  the  right  to  pro* 
.  in  equity,  not  only  bv  reason  of  the  Stat- 
of  limitations,  but  also  by  virtue  of  an 
equitable  estoppel  arising  out  of  the  alleged 
acquiescence  in  tbe  admitted  trespasses.  The 
case,  therefore,  involves  tbe  Question  how  far. 
It  at  all,  the  owner  baa  forfeited  his  rights  in 
bis  property  by  reason  of  his  alleged  laches 
and  inaction  during  the  period  of  eleren  years 
intervening  between  tbe  construction  of  the 
Tcad  and  the  commencement  of  tbe  action. 

We  think  It  would  be  impossible  to  sustain 
tbis  appeal  without  unsettling  tbe  established 
law  of  the  State.  It  is,  in  effect,  an  effort  to 
exempt  actions  In  equity  from  the  operation  of 
tbe  well  settled  principle,  that  trespasses  upon 
real  property,  eSected  by  an  nnlawful  slruc- 
ture  or  nuisance,  are  continuous  fn  tbelr  nat- 
ure, and  give  successive  causes  of  action  from 
time  to  dme,  as  tbe  injuries  are  perpetrated. 
The  questions  raised  are  answered  by  element- 
ary prindplea  established  In  this  Slate  by  nu- 
metous  reported  cases-  They  are  found  in  tbe 
two  propositious  that  continuous  injuries  to 
real  estate  caused  by  tbe  maintenance  of  anuis- 
ance  or  other  unlawful  structure  create  sepa- 
rate causes  of  action,  barred  only  by  the  run- 
ning of  tbe  Statute  against  tbe  successive  tres- 
passes; and  the  further  principle  tbat  no  lapse 
of  time  or  inaction  merely,  on  the  part  of  the 
plaintiff  during  the  erection  and  maintenance 
of  sucb  structure,  unless  it  has  continued  for 


the  property  claimed  to  have  been  in- 
jured, is  sufficient  to  defeat  tbe  right  of  the 
owner  to  damages.  It  may  be  ^t  there  is  no 
case  where  the  precise  question  as  to  tbe  ap- 
plication of  section  3S8  to  such  causes  of  ac- 
tion has  been  directly  decided  in  tbis  State; 
but  tbe  rule  follows  as  a  logical  conclusion 
from  the  cases,  and  it  affords  a  strong  argu- 
ment against  tbe  appellant's  theory  that,inUie 
numerous  cases  In  tbU  State  in  which  tbe 
cueetion  has  been  involved  tbe  point  bas  never 
Delore  been  taken  by  counsel  for  tbe  trespass- 
er in  any  case  in  this  court.  It  Is  not  claimed 
here  tbat  tbe  idaioUS  has  ceased  to  be  tbe 
owner  of  the  easements  impaired,  or  that  an^ 
oUier  party  has  acquired  title  thereto,  but  it 
is  argued  that  be  has  lost  tbe  right  to  employ 
the  equitable  power  of  the  courts,  by  reason 
of  his  neglect  to  demand  it  within  ten  years 
from  the  time  when  a  cause  of  action  accrued. 
Thus,  although  the  wrongful  acts  may  be  con- 
tinued and  tte  owner  subjected  to  Irrepara- 
ble injury,  and  hislegal  remedymaybeeilber 
inadequate,  or  require  tbat  It  should  be  sought 
through  repeated  and  numerous  actions  at  law, 
it  is  contended  tbat  tbe  jurisdiction  of  an  equity 
court  sfaal)  be  arrested  at  the  very  time  when, 
in  tbe  Intereat  of  the  public,  the  exercise  of  Its 
power  becomes  tbe  moat  apparent  and  neces- 
sary. This  claim  we  tbink  is  altogether  un- 
tenable. Tbe  right  of  abutting  ownen  to 
damages  for  an  invasion  of  their  rights  in  the 
public  streets  ispredlcatad  upon  tbe  constitu- 
tional guaranties  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  withoutdue 
process  of  law,  or  have  his  property  taken  for 
public  use  without  Just  compenaatlon;  and  ll 
necessarily  follows  tbat,  so  lone  as  such  per- 
son continues  to  be  tbe  owner  of  property  and 
liable  to  be  Injured  In  respect  thereto  by  tbe 
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unlawful  acU  of  otLera,  lie  1>  entitled  to  Invoks 
the  protection  of  tbe  landameulal  Jatr,  without 
regard  to  tbe  lapK  of  time  tbat  loa;  occur  be- 
fore tbe  com  men  cement  of  legal  proceedings, 
provided  the  remedy  is  claimed  witbin  the 
Etatiilorf  period  of  llmltatton  applicable  to  hb 
legal  light,  or  before  adverse  possesaloD  has 
iNirred  bia  title  to  tbe  property  injured.  UIitu 
T,  JVtw  York  ant.  A  H.  B.  (h.  101  N.  T. 
98,  3  Cent.  Rep.  116;  ATndld\.  Hudton  iftter 
R  Co.  55  N.  y.  861;  Odriek  t.  Sv)i7tbur7U, 
105  N.  T.  603.  B  Cent,  Rep.  701;  Tallrnan  v. 
Metropclitan  Bin.  B.  Co.  121  N.  T.  128,  8  L. 
B,  A.  178. 

Tbe  cauae  of  action,  both  at  law  and  equity, 
la  such  cases,  arises  out  of  the  trespasses  com- 
mitted, and  ia  based  on  the  ownership  of  tbe 
property  upoa  which  the  iojuriee  are  Inflicted, 
and  It  is  obvious  that  no  cause  ot  action  can  be 
barred  while  there  is  an  outstanding  lefral 
cauae  ot  action  for  which  the  party  has  a  legal 
remedy.  The  existence  of  a  legal  cause  of  ac- 
tion is  not  only  a  prerequisite  to  the  mainten- 
ance of  the  equitable  acdon,  bnt  is  also  the 
foundation  of  tbe  jurisdiction  which  equity 
courts  possess  in  respect  to  tbe  subject  matter. 
The  questions  presented  have  been  so  fre- 
quentlv  considered  anddeeided  In  Ihii  court, 
in  analogous  cases,  adTerselT  to  the  contention 
ot  tbeappellaots,  that  theysnould  no  longer  be 
the  subject  of  controversy  or  debate.  The 
learning  and  ability,  however,  with  which  the 
oonnsel  for  the  appellants  have  pressed  their 
case  before  us,  have  induced  ns  to  treat  the 
questions  argued  at  greater  length  than  would 
Otherwise  have  been  thought  necessary  or 
proper,  and  we  therefore  tndlcale.  briefly,  the 
general  theory  upon  which  Uiis  court  has  pro- 
ceeded in  tbe  determination  of  like  questions. 
That  theory  is  concisely  expressed  by  Judge 
Earl  In  the  Gate  of  Tallrnan,  tupra.  It  was 
there  sald.that,  "when  tbe  defendant  began  to 
construct  Its  railway  In  front  of  the  plamllFa 
Iota,  he  could  have  commenced  an  action  in 
equity  against  It,  and  restrained  ituntilitbad 
made  compensation  to  him  for  the  rights  and 
easements  which  it  took  from  him,  or  until  it 
had  acquired  them  by  condemnation  proceed- 
ings. In  that  way  be  would,  at  least  in  tbe 
theory  of  the  law,  have  been  indemnified  for 
all  the  damage  he  would  suffer  by  reason 
the  construction  of  tbe  railway.  Instead 
taking  his  remedy  by  an  equitable  action  at 
that  time,  he  could  have  taken  it  at  any  time 
p.rterwards,  during  his  ownership  ot  the  lots, 
irilli  the  same  result.  He  was  not,  however, 
confined  to  bis  remedy  by  such  an  action.  He 
could  suffer  the  railway  to  be  constructed,  and 
then  bring  successive  actions  to  recover  dam- 
ages to  bis  lots  caused  by  tbe  conslnictlon, 
maintenance,  and  operation  of  tbe  railway." 
In  the  Arnoid  Gate  it  was  held  that  an  ease- 
ment to  carry  water  In  a  trunk  over  tbe  land 
of  another  "was  such  an  interest  In  land 
could  not  be  modified  or  discharged  save  by 
conveyance  in  writing  or  by  operation  of  law; 
Ihnt  it  was  property  within  tbe  meaning  of  ar- 
ticle 1,  §  e,  of  the  Constitution,  and  therefore 
could  not,  nor  could  any  portion  of  It,  be 
taken  for  public  use  without  compensation;" 
and  "that  this  right  of  enjoying  such  ease- 
ment was  a  continuous  one,  and  the  unlawful 
preventing  its  exercise  a  contintious  injury; 
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and  that,  therefore,  the  Statute  of  Lfmltatloii» 
did  not  bar  plalntifTs  claim  for  tbe  lnjutie» 
sustained."  It  la  now  the  settled  law  of  this 
State  that  no  action  at  law  can  be  mainlaitwd 
by  an  owner  to  recover  prospective  damagcm. 
for  injuries  Infiicted  upon  real  property,  imd 
ft  Is  equally  certain,  we  think,  that  an  equity 
action  for' that  purpose  alone  cannot  be  sus- 
tained, mine  V.  New  York  Cent.  AH.B.  B. 
Co.  nvra;  Pond  v.  Metropolitan  Eln.  B.  O9. 
lis  N.  Y.  187. 

Inasmach  as  the  equitable  remedy  depend^ 
among  other  things,  upon  the  existence  ot  k. 
legal  cause  of  action,  it  follows  that  those  facta- 
which  will  bar  the  legal  action  will  also  afford 
an  answer  to  the  equitable  remedy,  and  that  ao- 
long  as  a  legal  remedy  exists  an  equity  court  ia 

.  to  aid  in  the  edforcement  of  the  legal 

3.  Where  the  treapagg  is  of  such  a  char- 
'  that  it  may  be  discontinued,  at  the  option 
of  the  wrongdoer,  or, If  continued. is  suscepti- 
ble of  having  legal  sanction  obtained  for  it» 
continuance,1t  seems  offensive  to  our  sense  of 
rightlhat  a  wrong-doer  ^ould  be  permitted 'to- 
allega  that  his  Inten^n  to  repeat  and  continue 
his  own  unlawful  conduct  ahould  deprive  tho- 


otherwise,  tbe  wrong-doer  would  be  permitted 
to  show  the  aggravated  character  of  bis  owik 
conduct  as  a  defense  to  the  action  of  tbe  legal 
owner,  and  thus  violate  the  mle  of  law  aa  well 
as  the  plainest  principles  of  equity.  Upon  set- 
tled principles,  a  court  of  equity  bad  unques- 
tioned iunsdictioD,  by  reason  of  tbe  continu- 
ance of  the  legal  right  and  the  inadequacy  oT 
the  legal  remedy,  to  render  the  Judgment  pro- 
nonnMd  In  this  case  by  the  trial  court.  Han- 
derton't  Gate,  78  N.  7.  428;  TaUman't  Gate, 
aupro. 

That  successive  causes  of  action  have  accrued 
to  the  owner  for  each  day's  maintenance  and 
operation  of  the  railroad  structure  adjoining- 
his  premises  is  undlsputable,  and  that  be  is  en- 
titled to  recover  some  damages  for  each  tres- 
pass, even  though  it  be  nominal  only,  isequally 
undeniable.  Cwriek  t.  Smnbumt,  tupra.  The- 
plaintiff  may  delay  bia  action,  and  join  to- 
gether such  causes  of  action  as  have  not  bteoi 
outlawed,  or  he  may  bring  an  action  daily,  and 
recover  such  damages  aa  he  can  eatabliah. 
Saldmn  v.  CaUtin*.  10  Wend.  1S7.  In  tb» 
case  of  unoccupied  lands,  these  damages  may 
be  smsll,  but  by  delsy  the  owner  may  losft 
them  altogether,  and  In  the  mean  while  hi». 
toleration  may  be  laying  tbe  foundation  of  an 
adverse  claim  to  the  property  itself,  and  thus- 
be  the  cause  to  him  of  irreparable  injury. 
While  it  is  indispensable  to  the  protection  of 
his  rigfata  that  be  ahould  assert  them  before  bis- 
right  IS  barred,  in  such  case  it  may  not  be  to- 
bis  interest  to  do  so  as  often  or  aa  promptly  as 
when  his  damages  are  large  and  Immediate; 
but  no  bar  is  available  aoainsl  his  laches  unless- 
It  conlinuea  until  the  legal  action  is  barred. 
The  Jurisdiction  of  equity  arises  by  reason  of 
the  necessity  of  repealed  aciions  at  law  to  re- 
dress the  owner's  grievance,  and  must,  from- 
the  nature  of  tbe  case,  continue  so  long  as  that 
necessity  eiisls.  The  existence  of  either  of  the- 
grounds  of  equity  jurisdiction  referred  to  la- 
sufflclent  to  maintain  an  action,  but  they  in  fact, 
are  al!  present  here,  and  Indicate  the  propriety 
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of  ttM  fadnnent  kppetled  from.  It  wu  said 
br  Jud^  Earl,  In  Vampbeli  t.  Staman,  63  N. 
T.  S83,  thai  ''the  rtglit  to  an  injanclion.  in  a 

E roper  cue,  In  Enclaad  and  raott  of  the  Slates, 
:  lust  as  fixed  sod  certain  as  tbe  right  to  anj 
other  provisional  remedj.  The  writ  can  rlgbt- 
fully  be  demanded  to  prevent  Irreparable  In- 
jury, in  terraiaable  litigation,  and  a  multiplicity 
of  aultB,  Bod  Its  refusal  Id  a  proper  case  would 
be  error  to  be  corrected  by  a  proper  tribunal." 
Tie  lapee,  therefore,  of  six  years  after  a  ties- 
pasa  haa  been  committed  upon  real  estate  tmrs 
not  only  the  legal  action,  but  aiso  constitutes  a 
practical  defense  to  an  Fqaitable  action  foand- 
ed  upou  the  necessity  of  numerous  legal  ac 
tiooa  to  ot>taiD  redress;  because  tlie  right  to 
such  redress  ba>,  as  to  such  wroogB,  expired. 
But,  If  the  trespasses  are 'continued  after  that 
period,  new  caoses  of  action  arise,  unbarred  by 
any  rule  of  law  or  equity,  which  are  eogniiable 
not  only  at  law,  hut  also  in  equity.  Uline'i 
Cnte.tapra, 

Section  S8S  of  the  Code  finds  Its  true  inter- 
pretation when  applied  to  causes  of  action 
founded  upon  eqmlabla  rights  alone,  or  cases 
not  apecifled  In  the  general  Statutes  of  Limita- 
tion. It  being  conceded,  as  to  legal  causes  of 
action  for  trespass  and  nulsauce,  that  tbe  In- 
juries thereby  occasioned  ate  continuous,  and 
arise  from  time  10  timeaa  fresh  trespasses  are 
committed,  it  is  difficult  to  see  wbv  the  same 
principle  should  not  apply  with  at  least  equal 
force  and  propriety  to  equitable  actions.  In- 
deed, It  is  obvious  that  it  should  be  held  to  ap- 
ply with  greater  reason  to  the  latter,  since 
otherwise  the  equity  Jurisdiction  would  be 
practically  subverted.  While  tbe  appellants' 
contention  would  permit  the  equity  Jurisdic- 
tion to  be  preserved  for  ten  years,  it  precludes 
li«  exercise  forever  thereafter,  and  leaves  tbe 
evils  of  incessant  titlgatioo  to  harass  the  pub- 
lic for  practically  an  anUmlted  period  of  time. 
It  would  seem,  therefore,  that  It  is  immaterial, 
either  in  equity  or  at  law,  whether  tbe  Inluries 
done  to  the  owner's  property  were  original 
intended  by  the  wrong-doer  to  !»  perpetui 
and  of  a  permanent  character,  or  were  of 
temporary  nature  only,  and  occasional  in  their 
operation.  The  law  makes  no  distinction  In 
tbe  character  of  the  injun',  but  jjrescribes  one 
uniform  principle  for  redress,  without  regard 
to  tbe  nature  of  the  remedy  pursued.  KreM 
f.  BurrtU,  L.  R,  11  Oh.  Div.  146;  Henderton'i 
Cote,  lupra;  Msldvin  v.  Oalinni,  10  Wend. 
170;  WilliaJM  T,  JSeut  York  Gent.  R.  Co.  16  N. 
T.  in. 

The  defendants'  chief  contentioa  Is  that  the 
relief  inequity,  as  now  given  against  elevated 
railroads  tor  mvasiona  of  the  rights  of  abutting 
owners  in  streets,  Is,  practically,  an  action  to 
recover  permanent  damages  for  such  injuries, 
and  that,  therefore,  the  Statute  of  Limitations 
ahould  commence  to  run  from  the  t 
any  cause  of  action  arose.  There  would  be 
some  force  in  this  argument  were  that  the  real 
character  of  the  action  or  if  the  equity  courla 
had  assumed  to  exercise  the  power  of  awarding 
damages  on  that  theory,  but  we  know  of  no  in- 
stance in  which  they  have  done  so  in  this  Stale. 
The  action  here  is,  neither  in  practice  or  the- 
ory, an  action  of  such  a  cbaracler.  and  by  its 
fundamental  rules,  as  well  as  the  constitu- 
tion^ requirement  that  compengatiou  for 
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•perty   shall   be  assemed  \ij  a  Jni; 

itwton  alone,  an  eaofty  court  la  In- 
(»pacitated  from  enterlaiofng  actions  insti- 
tuted for  tbe  purpose  of  recovering  dainaeea 
alone.  Bradley  v.  Botley,  1  Barb.  Ch.  12S.  6L. 
ed.  834:  *<»■«»  v.  Elmmdorf.  II  Paige,  277,  5 
L.  Gd.  185;  arL  1,  g  7,  Const.  A  court  of  law 
Is  the  exclusive  tribunal  for  the  determination 
of  Bucb  actions. 

We  have  been  referred  tonocaseiothisState 
where  an  equity  oonrt  has  assumed  the  author- 


of  the  jurisdiction  of  such  courts,  a  auit 
brought  for  ench  a  purpose  alone  is  not  author- 
ized. To  say,  therefore,  that  an  action,  in 
which  the  plaintiff  has  no  legal  right  to  de- 
mand permanent  damagea  and  the  court  owea 
"  1  legal  duty  to  award  them,  aflords  the  owner 
I  adequate  remedy  for  such  damages,  Is  to 
'Fvert  the  plain  character  of  the  action. 
'hile  equity  courts  have  frequently  suspend- 
ed the  remedy,  as  they  did  Id  this  case,  by  lo- 
junctioD  upon  conditions,  as  for  a  spedfled 
time  or  until  the  wrong-doer  has  been  afforded 
an  opportunity  to  condemn  the  property  invad- 
ed, or  has  satisfied  the  owner's  damages,  they 
have  never,  to  our  knowledge,  rendered  judg. 
ment  for  such  damages,  or  authorized  tbe  nol- 
leclion  thereof  by  toe  owner.  The  privllego 
of  securing  the  right  to  continue  the  trespasses 
complained  of  has,  when  authorized,  been 
granted  as  an  act  of  grare  and  favor  to  the  of- 
fending party  and  not  as  matter  of  right  to  the 
injured  owner.  As  was  said  in  the  Mendertan 
Oat,  "equitable  relief  is  awarded,  not,  as  the 
defendant's  counsel  claims,  by  way  of  menace 
or  as  a  means  of  compelling  tbe  payment  of 
money,  but  that  tbe  defendant  maydesist  from 
an  unauthorized  use  of  the  plaintisa'  property, 
and  forbear  from  any  further  interference  with 
their  rights."  Equity  courti  can,  by  virtue  of 
their  power  to  grant  speciflc  relief,  obviate  the 
difficulty  attending  an  action  at  law  In  giving 
permanent  damages  for  an  injury  to  real  prop- 
erty, by  providing  that  a  title  to  the  easements 
required  shall  be  conveyed  ai  a  coodition  of 
the  relief  granted.  The  court,  having  the  au- 
thority to  grant  a  perpetual  injunction,  does 
not  impair  its  exerciaeof  such  authority  by  per- 


mitting the  offender  to  escape  its  effect  by  vol- 
rSj  paying  the  owner  for  the  property 
red.    It  Is  thus  left  optional  with  tbe  tres- 


, ._ ledy  the  wrong  done  by  him  or  to 

Bufler  tbe  judgment  of  Che  court  to  stand. 
While  the  injury  inSicted  upon  the  wrong.doer 
by  neglect  to  comply  with  the  oonditions  may 
be  so  onerous,  in  many  cases,  as  to  inflict  great 
loss  upon  him ,  it  nevertheless  does  no  more  than 
to  place  in  bis  hands  the  means  of  escaping 
from  the  disastrous  consequences  of  a  judg- 
ment which  has  beeu  rendered  imperative  1^ 
bis  own  wrongful  conduct  A  party  who  v(J- 
untarlly  prosecutes  a  public  enterprise  for  his 
own  benefit,  without  regard  to  tbe  legal  rights 
of  individuals  who  may  be  damaged  by  Its 
operation,  must  always  run  a  great  risk  of  be- 
ing placed  in  a  dangerous  situation  through  hla 
unlawful  conduct;  but  this  is  the  result  of  his 
n  volition,  and  the  Injurv  which  necesssrily 
lows  BUcb  action  cannot  lawfully  beimposed 
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proteclioQ.  It  furaUhM  Docauwof  complslnt 
to  tbeivroDg-doer  Ihat  tbe court,  b&TingpowcT 
lo  reBtraln  bim  altogetber  from  CDutiauinK  b[i 
lrespasB«8,  should  miltgsle  the  Beverity  oi  Ita 
Judgment  br  authorizing  him  to  repeat  them 
upon  complyiog  with  special  oooditionB  pre- 
Bcribed  bj  the  judcmeat,  so  long  as  ft  is  left  to 
hia  election  to  pemirm  them  or  not 

A  consideratloD  of  the  coses  generally,  in 
which  equity  courts  bare  exercised  the  power 
of  giving  damages  as  an  Inctdeut  of  the  equita- 
ble relief  granted,  seema  to  ba  unnecessary  (n 
this  case,  at  such  courts  ia  this  State  have  not 
ID  [his  class  of  actions,  so  far  aa  we  know,  bs- 
Bumed  to  exercise  that  power.  The  cases  cited 
by  the  appellants  lo  Bustain  the  authority  of 
an  equity  court  to  award  permaneat  damwea 
to  real  property  were  those  of  foreign  jurlBdic- 
(ion  where  special  Htalules  existed,  or  those  tn 
whidi  no  coDstitDtfoDal  provisloD  Tequtring 
such  damage*  to  be  assessed  by  a  Jury  or  com- 
missioDen  were  la  force.  Here  such  a  reqair«- 
meat  eilBlA,  and  the  coatt«  decline  to  assets 
flucb  damages,  but  simply  say  to  the  corpoT»- 
tioDS, ' '  You  may  escape  the  legal  coDseqaence* 
of  your  oonduct  by  complying  with  certain 
conaitione, .  as,  for  Instance,  by  payjag  the 
plaintifF  a  specided  sum  of  money."  ThlsBum 
may  represent  Uie  actual  depreciation  in  the 
valusoitheplainturs  property,  or  the  amouot 
of  damages  already  suffered,  or  any  otber  arbi- 
trary sum.  The  defendant,  who  has  an  op- 
tion to  pay  it  or  not,  at  his  own  will,  cannot 
justly  complain  of  the  action  of  the  court. 
The  option  is  glfen  lo  tbe  defendant,  and  not 
to  the  plaintiffT  His  remedv  is  conflned  to  his 
injODClton.  The  Injury  which  results  to  tbe 
defendant,  tn  case  tbe  option  is  not  accepted, 
results  from  tbe  Judgment  rendered  by  tbe 
court,  and  not  bum  Eie  neglect  to  make  pay- 
ment. Tbe  expression,  made  use  of  In  some 
of  tbe  cases,  to  tbe  effect  that  "  the  only  rem- 
edy, whereby  Just  compensation  for  the  prop- 
erty taken  can  be  compelled,  is  an  action  to 
restrain  tbe  continuous  treapasaeB"  (Anul  v. 
MetropcUtan  EUv.  R.  Oo.  112  N.  T.  166;  TaU- 
man  Oat,  *upra),  means  simply  that  an  in- 
jured paiV  can  by  that  means  secure  the 
enjoyment  of  his  property,  uol««  tbe  wrong- 
doer, by  making  oompensation,  in  some  form, 
for  tbe  Injuiy  inflicted,  has  acquired  th«  law- 
ful right  to  continue  it.  In  this  senae  only, 
they  may  be,  not  incorrectly,  called  actions  to 
compel  the  piayment  of  damages. 

The  defendants  also  urge  as  a  reason  why 
the  Statute  of  Limitations  should  bar  this  ac- 
tion, that  otherwise  they  will  be  embarrassed 
in  their  efforts  to  secure  a  right  by  prescrip- 
tion. We  ascribe  but  little  weight  to  this  sug- 
gestion. The  law  applies  a  period  of  limita- 
tion to  actions  for  the  public  benefit.  They 
are  termed  "  statutes  of  reform,"  and  are 
founded  upon  tbe  maxim,  inia-etCreipubiicavt 
titfini*  lifium.  Theyare  not  intended  for  the 
benefit  of  wrong-doers,  and  while  tbe  law  toler- 
ates and  protects  title  aicquired  by  prescription, 
when  clearly  made  out,  it  does  not  favor  or 
encourage  that  mode  of  acquiring  property. 

We  are  therefore  of  the  opinion  that  the 
right  to  bring  an  equity  action  to  restrain  con- 
tinuous trespasses  upon  real  estate  la  not  barred 
in  ten  years  from  the  time  of  the  original  trea- 
pass,  but  may  be  suslained.  If  brought  at  any 
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time,  M  longaslhe  plaintiff  hai  title  to  the 
property  injured,  and  a  cause  of  action  for 
such  Injuries  is  not  barred  at  law.  Bat  lb* 
defendants,  failing  to  establish  the  bar  of  tbe 
Btatute  of  Limitations,  still  insist  that  tbe  at- 
6 llat«d  principle  of  acomeecence  consttiuteaa 
defense  to  the  action.  There  is  do  foundalioft 
Id  the  case  for  a  claim  that  tbe  plaintiff's  con- 
duct amounted  to  an  estoppel,  and,  indeed,  (he 
claim  is  not  seriously  urged  by  the  appellants. 
It  is  obvious  that  such  conduct  has  never  led 
the  defendants  into  a  line  of  action  which  they 
would  not  otherwise  hare  puraued,  or  encour- 
aged Ihem  to  expend  money  or  make  improve- 
ments by  reason  of  Iheir  reliance  upon  the  al- 
leged Inaction  or  acquiescence  of  tbe  plaintilL 


iop  n 

prevent  them.  From  tbe  inceptioo  of  ttie  enter- 
prise to  tbe  preaent  time,  the  claim  baa  been 
made  that  tbe  defendants  bad  no  right  to  bnild 
tbeli  road  In  the  streets  of  New  York  without 


compentating  tbe  abntdn^  owners  for  tb» 
damagea  Inflicted  upon  tbeir  property,  and  the 
defendants  hare  continaed  tbe  prosecution  of 


their  purpose  regardless  of  their  legal  lisbili^, 
and  In  the  face  of  strenoous  opposition,  with 
an  apparent  intention  to  wholly  ignore  the 
claims  of  such  ownen.  Tbe  judicial  annals 
of  tbe  State  are  filled  with  tbe  hl8tc»y  of  the 


litigations  whlcb  have  spmng  out  of  the  effort! 
'Iroad  companies  to  appro- 
rtOTk 


of  the  elevated  r^ro ,. 

priaie  the  property  of  tbe  citizens  of  NewT 
to  the  benefit  of  such  railroads  without  com- 
pensation. In  view  of  Aese  facta,  it  is  idle  to 
claim  that  such  companies  have  baen  induced. 
In  any  respect,  to  prosecnte  their  enterprises  la 
reliance  upon  tbe  assumed  acquiescence  of 
the  owners.  Boardman  t.  Lake  Sfimt  A  M.S. 
R.  Go.  84  N.  T.  181.  The  building  and  com- 
pletion of  their  roiMl  In  this  case  occurred  in 
the  first  half  of  197B,  and  before  the  numerous 
parties  concerned  could  have  been  full;  awake 
to  the  real  consequences  of  the  enterprise.  So 
far  OS  the  pennaoent  structore  is  concerned, 
tbeir  eipendltnies  were  all  Incurred  within 
sis  months,  end  while  the  parties  were  making 
earnest  efforts  to  stay  any  expenditures  Tlie 
case  is  entirely  destitute  of  proofs  Bhowing  the 
existence  of  any  elements  of  estoppel,  and  ibe 
defendants  are  therefore  driven  to  rely,  in  this 
respect,  upon  the  mere  inaction  of  the  plaintiff 
to  prosecute  hia  claim.  This  claim  comes 
with  little  grace  from  parties  who  bare  for  a 
much  longer  period  neglected  to  take  proceed- 
ings to  acquire  tbe  real  ownership  of  the  prop- 
eriy  required  by  them  In  the  proaecutioD  of 
tbeir  enterprise.  But  this  question  we  else 
think  is  governed  by  authority  equally  con- 
clusive with  thai  relating  to  the  Statute  of 
Limitations.  The  doctrine  of  acquiescence  as 
a  defense  to  an  equity  action  has  been  generally 
limited  here  to  those  of  an  equitable  nature  ex- 
clusively, or  to  caste  where  the  l«al  right  has 
expired,  or  the  party  has  lost  hia  right  of 

?roperty  by  ptestuiption  or  advene  posaession. 
rbatever  may  be  the  rule  in  otber  StAtes^  tt 
can  be  said  that  here  no  pnlod  of  loactioB 
merely  has  been  held  sufficieDt  to  jneUfy  a 
nnlsance  or  trespass,  unless  it  has  contJoned 
for  such  a  length  of  time  as  will  snlhorln  the 


,Coe>^lc 


Oalwat  r.  Mbtbofoutaii  Elbtatbd  R.  Co. 
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preaumptloD  of  a  mnL  The  priodple  tbst  bo 
long  M  ibe  lenl  nght  oxlBtH  tne  owner  is  enti- 
(led to  maiDtaiD  hU  actfon  io  equitj  lo  restrain 
violation  of  tliis  right  bus  been  unifonnl;  ap- 
plied iD  this  court.  Tailman  t.  Metropolitan 
KUv.  R  Co.  and  Amdd  t.  J-utiwin  Biter  B. 
Co.  mipra;  Brr>itiUdty.  South  Side  B.  Go.  Long 
Itlanil  65S.  Y.  220;  GamvbtU  v.  Saaman.  m- 
pra;  OrmAy  v.  Vermont  Govper\Min.Go.  H  N. 
T.  623;  Haight  c  ft-fce,  81  N.  T.  840:  r«i« 
».  Judton,  83  N.  T.  88;  JV'eie  Tor*  iftiJJw  Oj. 
V,  Betkmi.  107  N.  Y.  810,  9  Cent.  Hep.  887; 
" "__..,_  j^Qjj^   T.  278,1  L.  R. 


In  the  Ciiw  ((f  OrnuAy,  m  appears  b? 
bead-DOU,]t  waa  held  that  "t£e  doctnne  of 
laches  uid  acquiescence,  as  a  bar  to  an  action 
through  lapse  of  thne,  finds  its  just  application 
In  respect  to  equitable  rights  only.  Ar  " 
legal  rights,  msro  lapse  ol  time,  before 
action  to  enforce  them.  Is  of  no  momi 
unless  It  conies  up  to  the  requlrementa  . 
the  Statute  of  limltsttons."  In  the  Ohap- 
man  Que,  this  court  held  that  the  ellence  and 
inaclion  of  the  plaintiff  while  seeing  the  de- 
fendant construct  seweta  and  spend  unge  amna 
of  money  lo  completing  a  sevage  system, 
which  dlscbarRed  the  filth  of  the  city  into  a 
stream  belonging  to  the  plaintiff,  did  not  cod- 
sHtute  a  defense  to  aa  actfon  for  an  Injuoctfon, 
no  matter  how  long  continued,  unless  accom- 
panied by  drmimstanceB  amounting  to  an  ee- 
toppel.  It  was  held  to  ffaight  v.  Iriee  "that 
no  acqnkaoenoe  dtort  of  twenty  years  repels 
(be  presumption  that  the  diversion  of  a  waleN 
course  was  in  hostili^  to  the  rights  of  the  ri- 
parian proprjelors,  or  anthorizes  the  preeump- 
iioD  duer  of  a  grant  or  of  lice""       .Ji.rf™ 

Earl,  In   the    CamfAtU  Otm.    t _.   _ 

claimed  tbat  tbe  plalntilh  so  far  acquiesced  in 
(bis  nuisance  as  to  bar  them  from  equitable  re- 
lief. I  do  not  percetre  how  any  ~  ' 
short  of  twenty  Tears  can  bar  oi 

eaining  of  a  nouance,  Dnless  his  conduct  has 
«n  such  as  to  estop  him.  .  .  .  No  act  or 
omission  of  theirs  Induced  tbe  defendsnt  to 
incur  targe  expenses,  or  to  take  any  action 
which  could  be  tbe  basis  of  an  estoppel  against 
them,  and  therefore  there  was  no  acqtifeKence 
oi  laches  which  should  barthe  ptalntiffa  wiUiln 
•nymlelaiddownlnanyreportedcase.  lnViet» 


"In  all  of  these  the  lilence  operated  as  affraud, 
and  actually  itself  misled.  In  all  there  was 
both  the  specific  opportunity  and  apparent 
duty  to  speak,  and  in  all  the  party  maintaining 
alienee  knew  that  someone  was  relying  upon 
thai  silence,  and  either  acting  or  about  to  act 
as  he  would  not  have  done  had  tbe  troth  been 
told."  It  was  held  in  the  Broieeledt  Gate  that 
the  poesesaion  by  a  railroad  company  of  a  high- 
way, under  a  license  given  by  statute,  Is  pre- 
sumed to  be  snbotdinato  to  the  rMkts  of  the 
owner  of  tbe  toll,  and  cannot  be  sidd  to  be  ad- 
verse to  hfan.  In  2ftw  York  BiMer  Co.  t. 
Botherf  tbe  d^endant  had  built  e^)endTestmc- 
tiirea  for  manttfactaring  purposes,  and  diverted 
tbe  water  bom  a  stream  adjoining  plalntifTi 


premises  for  the  purpose  of  supplying  power 

"  *"'" "  ''  "IS  cisimed 

.    , beth 

this  work  was  going  on,  waB_DHrred  of  her 


plalntUr,  by  her  silence  during  the  perlodwhen 


tion  for  damages.  Jui^Peckbam,  wrltingln 
the  ca%,  says:  "In  tbu  there  was  no  element 
of  an  estoppel.  To  oonatltule  it,  the  person 
sought  lo  be  estopped  must  do  some  act  or 
maEe  some  admission  with  an  intenlion  oF  in- 
fluencing tbe  conduct  of  another,  or  that  he 
bad  reason  to  believe  would  Influence  bis  con- 
duct, and  which  act  or  omission  is  inconslatfut 
with  the  claim  he  proposes  now  to  mate. 
Tbe  other  party,  too,  must  have  acted  upon 
tbe  Gtreogtb  of  such  admission  or  conduct." 
See  also  iicMurray  v.  McMuTTa]/,  66  N.  T. 
176. 

But  we  have  already  referred  to  a  sufficient 
number  of  cases  in  this  court  to  show  how  uni- 
formly and  frequently  we  have  adhered  tojtbe 
doctrine,  where  a  lenl  right  to  Involved,  and. 
upon  grounds  of  equity  Jurisdiction,  the  courts 
have  Men  called  upon  to  sustain  the  legale 
right,  that  the  mere  laches  of  a  party,  unac-* 
companied  by  circumstances  amounting  to  an  * 
estoppel,  constitutes  no  defense  to  such  an  ac- ' 
tion.  Such  is  also  tbe  doctnne,  generally,  of 
the  elementary  writers.  8  Pom.  Sq.  Jur. 
g  617;  Bigelow,  Estoppel,  p.  476  et  md.  The 
same  general  principle  baa  also  been  held  in 
England.  In  the  case  of  FuUieood  v.  FuO- 
ieood,  L.  R.  0  Cfa.  Div.  176,  Fry,  J.,  says  that 
"meretapseoftimeuoBCCompBnied  by  anything 
else,  has,  in  my  Judgment,  just  as  much  effect, 
and  no  more,  in  barring  a  suit  for  an  Injunc- 
tion, as  it  has  in  barring  an  action  for  decdt." 
And  tbe  head  note  in  Be  Maddewr,  L.  R.  27 
Ch.  Div.  S83,  reads:  "That,  as  the  plaluUft 
was  comlcg  to  enforce  a  legal  right,  his  mere 
delay  to  take  proceedings  was  no  defense,  as  it 
bad  not  continued  long  enough  to  bar  hU  legal 
rigbt;  tbe  case  standing  on  a  different  foomig 
from  a  suit  to  set  aside,  on  equitable  grounds, 
a  deed  which  was  valid  at  law."    The  Su- 

[Teme  Court  of  the  United  States  has  also 
lid  down  the  same  rule  in  tbe  recent  case  of 
Mmmdei  v.  Bolt,  128  U.  9.  088,  83  L.  ed.  638, 
where  Ghi^  Juttiee  Fuller,  writing  for  the 
court,  says:  "Meredelayor  acquiescence  can- 
not defeat  the  remedy  by  Injunction  in  support 
of  the  legal  right,  unlets  it  has  been  continued 
so  long  and  under  such  circumstances  as  to  de- 
feat tlw  right  Itself.  Hence,  uponan  application' 
to  stay  waste,  relief  will  not  be  refused  on  thft 
ground  that,  as  tbe  defendant  had  been  allowed- 
to  cut  down  half  the  trees  upon  tbe  complain-' 
ant's  land,  he  bad  acquired,  bythat  negligenoe,' 
Uie  right  to  cut  down  tbe  remainder.  Ally- 
Gen.  v.  Eattlakt,  11  Hare.  205," 

Even  iff  case  where  laches  has  been  allowed' 
to  operate  as  a  defense,  the  question  U  to  ba 
determined  in  the  discretion  of  the  court,  up<» 
all  of  the  drcumstauces  of  the  case.  FitUteood 
v.  Fuliaood,  tupra. 

There  Is  nothing  in  Uie  history  of  this  case 
which  induces  us  to  suppose  the  court  commit- 
ted any  error  in  the  exercise  of  their  discretiOD 
in  granting  the  iojuncUon  appealed  from.   Tb« 


continued,  they  would  resort  to  legkl 
I  to  Justify  them.  They  had  no  reflson 
to  believe  that  tbe  defendants  deliberately  la- 
tended  lo  prosecute  their  enterprise,  altogether 
regardless  of  the  legal  rights  of  others,  and 
were  justified  in  delaying  a  reasonable  time,  in 
expectaliOD  that  tbe  defendants  would  eventu- 
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4l]j  do  Jnitlue  to  tboae  wboee  property  they 
were  approprlatliig  to  tbeii'  own  use.  The 
novelty  of  the  queatioos  preBeDlcd;  the  vast 
number  of  people  who  were  Bufferiog  similar 
injuries;  Ihe  Impoitaoce  of  the  projected  road 
for  the  public  conveoience, — were  all  circum- 
slnnces  addressed  to  the  discretion  of  the  court 
upon  the  question  of  laches,  and  presented 
sirong  reasons  nhj  a  strict  rule  should  not  be 
iipplied  to  the  delay  of  the  injured  parties  In 
Eeeking  redress  in  (bis  and  Bimilar  cases.  The 
tule  requirioK  promptness  in  solicttlng  the  in- 
terTentioD  of  a  court  of  equity  is  always  ad- 
dressed to  the  discretion  of  IQe  court,  and 
varies  much  according  to  the  situation  of  the 
parties,  the  nature  of  the  relief  ilemnnded,  and 
the  circumstaDCee  of  the  case.  Galhoun  v. 
Millard.  121  N.  T.  82.  8  L.  R.  A.  348;  FuU- 
wood  T.  FttUwood,  tupra;  Saynar  v.  PeanaU, 
S  Johns.  Ch.  ST8,  1  L.  ed.  T3S;  Alaattr  v. 
IbTcler,  1  Bdw.  Ch.  420,  6  L.  ed.  194.  What 
might  be  coosfdeied  an  UDjosllflable  delay  in 
one  case  would  be  considered  reasonable  in  an- 
other, andan  equity  court  nhlch  should  refuse 


subject  to  the  criticism  of  shutting  the  doors 
of  the  temple  of  Justice  in  the  taceof  meritori- 
ous suitors,  and  condemning  them  to  suScr 
remediless  wrongs.  The  fact  that  the  defend- 
ants intended  to  make  their  structure  perma- 
nent, or  made  It  so  tn  fact,  coostituea  no  de- 
fense to  the  action.  Krehl  v.  Barrdl,  L.  R.  7 
Ch.  Dly.  Ml,  on  appeal,  L.  R.  11  Ch.  Div. 
146. 

For  the  reasona  stated,  we  think  the  judg- 
ment appealed  from  ihmtlA  h»  t^frmed,  with 


Lewis  H.  TEBL,  Aupf., 
Abraham  TOST,  AppL 


%.  JoriMllettmi  to  r«nd«T  a  Jodg^wnttm 
a  note  containing  a  warrant  of  attorney  to  tnn- 
teBR  Jud^menc  may  be  aoqulreCI  by  the  appear- 
anoe  at  the  party^  authorised  agent. 

8.  The  entry  of  Jadpnent  on  k  note  eon- 
tainliw  a  wamnt  of  attorney  to  ooofees  Jndi- 
ment  may  boimade  before  maturity  at  tbe  note. 

(October  0.  laeLl 

APPEAL  by  defendant  from  a  Judgment  of 
Ihe  General  Term  of  the  Superior  Court 
for  the  City  of  New  York,  affirming  ■  Judg- 
ment of  the  Trial  Term  in  hvoi  of  pbinoff  in 
an  action  upon  aforeign  Judgment.     Affirmti, 

The  judgment  upon  which  the  ault  waa 
brought  was  confessed  by  the  prothoBoIarr  of 
the  conn  of  common  pleas  in  which  the  judg- 
ment was  entered,  and  the  record  of  the  Judg- 
ment was  as  lollowsi 

"  ContJDuance  Docket  Entry  of  December 
Term,  1877. 

Lewi*  H.  Teel 

Abraham  Tost, 
—d.  «.  A.,  13,368.00.  AndnowJan'yU,  1878, 
a  eingte  bill,  under  the  hand  and  seal  of  the 
defendant,  dated  Jan'y  IS.  1878,  wherein  ha 
promiaea  to  pay  to  the  plsJntifE  or  order,  ona 
year  after  date,  twenly-two  hundred  andaixty- 
eight  d<dlarfl,  containbig  a  clause  autboriring 
the  entry  of  judgnMnt,  waiving  Etar  of  execu- 
tion, with  ten  per  cent  for  collectum  fees,  ia 
produced  hereto,  to  have  judgment  entered 
thereon. 

"Wherefore  jud^;ment." 

Mr.  Iiemuel  Skidmor*,  for  appellant: 

The  allied  judgment  record  anowa  that 
tliere  was  nothing  offered  to  the  Penn^lvania 
court  as  the  basis  of  a  judicial  decision.  It  ia 
in  the  nature  of  a  mere  memorandum  by  th* 
clerk,  and  doea  not  amount  to  a  judgment. 

Onrnteell  v.  Bank  of  FitMurti,  S  Wall.  Jr. 
684. 

The  alleged  record  here  abowa  that  the  de- 
fendant waa  not  In  any  way  aammoned  or 
notified,  and  there  la  no  walvar  by  him  of 
such  notlllcatlon. 


Non.— JudifTnanlA  confeutd  on  mamMa  of  attor- 


The  praotloa  of  entering  Indgment  In  debt  On 
warrants  ol  attorney  la  very  old,  so  old  that  the 
date  of  Iti  origin  u  unknown.    2  Chlcty,  Fr.  181. 

A  warrant  of  attorney  may  authorize  confeaslon 
of  Judgment  on  a  note.    FHrker  v.  Foole,  IS  Tex.  86. 

In  an  early  English  case  Ihe  use  of  auoh  warrania 
In  ejectment  was  involved  and  It  waa  held  tbat 
ejectment  Is  not  a  "personal"  action  within  the 
meaning  of  a  Statute  requiring  the  presence  of  an 
attorney  in  such  aottons  on  the  entry  of  Judgment 
on  a  warrant.    Doe  v.  Elngiton,  1  Dowl.  F,  C  N. 

Boon  after  by  the  same  oonrta  Judgment  on  a 
warrant  of  attorney  waa  allowed  In  ejectment 
Doe  V.  Beaumont.  £  DowL  P.  a  N.  8.  WX. 

Judgment  upon  a  warrant  of  attorney  oontained 
tn  a  leaae  oannot  be  entered  In  an  aodon  of  forol- 
ble  detainer,  but  la  coram  non  ituUce  and  void  aa 
the  statutory  proceeding  In  snoh  oai 
18  L.  R  A. 


Trench  v.  Wlllar,  B  I..  R.  A.  TIT,  UB  Di.  Bll.  ovei^ 
ruling  Johnson  T.  Crana.  IS  HI.  App.  89B:  Links  *. 
Uayer.  S  HL  App.  tat. 

The  words  "warrantof  attorney"  In  the  Fetrntyl- 
TBulaAot  of  April  4,  18TT.  authorising  an  appeal 
from  a  decision  aa  to  opening  judgmeata  thcnooi 
do  not  refer  to  anything  but  money  JudgmentB. 
Bnarti's  App.  U  OeoL  Rep.BSl.  US  Fa.HK;  Umbert 
V.  Jones,  11  Cent  Sep.  STS,  IIS  Fa.  fiSB;  Blytha  Twp. 
T.  Uorrls  (F&.J  II  Cent.  Bep.  tn. 

Vbna  otul  twUdKif  of  worronCk 

A  warrant  of  attorney  need  not  be  br  deed  but 
must  have  an  attesting  wltneaa.  Eenneialey  v. 
Hunen.  G  Taunt.  SB*. 

Itneeduotbeunderseat.  EneedlBr1iApp.SBFk 
4S6. 

But  the  authority  of  an  attorney  to  oonfeaa  a 
Judgment  where  thera  Is  nothing  on  the  record  to 
show  tbat  It  la  by  rtitue  of  a  wanaut  of  attorney 
need  not  t>e  In  wrfttng.  UmbMt  T.  loaea.  11  Omt. 
Bep.  nx,  US  Fa.  (SB. 

A  warrant  of  attorney  *^  emt«>"  Jodgnieot  Is 

iuffloleot  to  autli    ' '" 

Smith,  B  bid.  13. 


See  nlso  3 


.  A.  :0«;    33  L.   R.  A.  8 


;  44  L.  'R.  A.  840. 


It  is  not  wltblQ  tbe  clause  or  the  ConatltutioD 
of  tbe  DDiled  Statw  requiring  full  fsltb  and 
credit  to  be  given  Id  eadi  State  to  tbe  ladlctal 

Eroceedlogs  of  anotber  Stale,  because  It  is  not 
1  any  sense  a  ludldal  proceeding  wltbln  tbe 
meaning  of  Ibe  tkmslitution  or  tbe  Act  of  Con- 
gress of  1790. 

Thitrhm-v.  Bladebounu,  1 H.  H.  342;  Doughty 
T.  Doughty,  88  N.  J.  Eg.  685. 

Tbe  power  of  attorney,  if  not  rold  for  in- 
deSuitenesa,  is  uf  hh  attorney  in  tact,  and 
therefore  speclsl  ^nd  limited,  and  must  be 
airictly  pursued. 

Baldwin,  v.  f&ef^dendall,  10  111.  App.  106. 

Tbe  law  plainly  does  not  aatborize  entij  of 
Judgment  for  an  amount  not  appearing  to  be 


te  of  the  word 


The  plain  and  reasonable  aei 
"due"  is  payable  fmmedlBtely. 

AlUn  T.  Patterwn,  7  N.  T.  478. 

No  practice  ever  ezlsCed  at  common  law,  be- 
fore tiie  enactment  of  tbis  Statute,  of  anteiing 
Judgment  upon  a  note  or  other  obligation  be- 
fore it  was  by  its  terms  payable. 

S  Cbitty,  Oen.  Fr.  669)  AUta  t.  SmOlit,  1 
Abb.  Pr.  854. 

That  Statute  did  not  intend  to  autborine  the 
ter  ludgment  in  a  case  wbere- 
.  t  CDoId  nave  previously  been 
,  "the  agency  of  an  attorney,"  and 
...  ''declaration  fll«l."  No  declaration  could 
bare  been  founded  upon  the  promissoiy  note 
in  the  present  case  bdlore  It  was  due  and  pay- 
able, according  to  its  tnnu. 

NMuAl  T.  Rvmity.  9  Brod.  &  B.  464. 

From  the  statemenia  of  judges  in  Uke  Penn- 


I  UB(    DkBlUie  UK 

proibonotary  to  en  I 
in  DO  tudgmeut  c 
enterea  by  "the  i 


ayivanla  cases,  it  appears  tttat  protbonotaries 
are  generally  men  ignorant  of  law,  some  of 
them  totally  uneducated;  and  that  no  uniform 
rontine  prevails  among  tbem,  but  each  one 
doea  what  seems  best  in  bis  own  eyes;  also 
that  a  summary  mode  of  rectifying  their  mis- 
takes exists  by  tx  parte  application  to  a  Judge 
at  chambeta. 

Leait  1.  Smith.  8  Serg.  ft  R.  142;  Baldtn  t. 
Bull,  1  Penr.  &  W.  460. 

It  would  be  absurd  to  predicate  a  rule  of 
law  upon  the  doings  of  such  men,  conttary  to 
tbe  plain  meaning  of  the  statute  under  which 
tbey  profess  to  act,  or  to  hold  that  the  courts 
of  our  Slate  are  required  to  give  to  such  loose 
proceeding  the  character  of  aludgment 

Meun.  Edward  Lyma»  EUutrt,  Sstaael 
Births  Rogttra,  and  John  0<  Thonuon, 
tor  respondent: 

The  defendant,  being  domiciled  in  Pennsyl- 
vania at  tbe  time  tbe  Judgment  was  entered 
there,  was  bound  personally  by  tbe  Judgment, 
provided  it  was  rendered  in  accordance  with 
the  laws  of  that  State, 

See  TrtMeox  v.  HcAlpine,  46  Hun,  469; 
Runtky  v.  Baker,  8?  Eun,  578;  Lafayett»  Int. 
Co.  T.  Franeh,  59  0.  8.  18  How.  404, 10  L.  ed. 
451;  Gibb*  V.  Queen  Ini.  Co.  68  N.  T.  114; 
Hunt  T.  Bunt,  73  N.  T.  388;  1  Wbarton,  Ev, 
g  8U8;  Bl»a*ter  v.  Haina,  S3  N.  J.  U  17; 
Ihuglai  T.  Forrett,  4  Bing.  686;  Beequet  v. 
MaeOarthy,  3  Bam.  &  Ad.  93l;  Bank  of  Aut- 
tralaiia  v.  yiat,  6  Q.  B,  717;  £ajtk  of  Auiiral. 
atia  *.  Harding,  9  C.  B.  661 ;  VaSea  v.  Dumer- 
gve,  4  Eicb.  290;  Meeiu  v.  ThOlvmon,  8  Excb. 
SS8;  Copin  v.  Adanuon,  L.  R.  9  Eicb.  B40: 


BUrUt 

A  warrant  of  attorney  .     _ 

ebould  be  BtrJoUy  ooDstmed.  Spenoer  v.  Smerioe, 
4B  Ohio  Bk  4SS. 

The  wimntmnstbestiiatljiiarsued.  HetMball 
T.  HatUmw,  1  DowL  P.  a  KIT;  GrabbS  v.  Blum, 
tt  Tex.  4aa. 

The  rale  tliat  Itie  power  to  coofees  a  Judsment 
must  be  clearly  vlveu  and  rtrlotty  puieoed  must 
not  be  applied  to  defeat  the  obvious  Intentions  of 
the  party  grsntlnK  the  power.  Keith  ▼.  KellosK, 
VI  III.  UT;  Holmes  v.  Parker,  US  IIL  (78;  Holmea  v. 
Bemis,  U  West  Bep.  889. 121  III.  ISS. 
Blanks  and  omfstloiM. 

Blanks  tn  a  warrant  to  oonfeas  a  Judsmsnt  will 
not  affect  Its  validity  If  It  is  dear  and  ezpUdt  as  to 
the  Inteutlou.    Unks  v.  Unyer,  iS  SI  App.  UB. 

Blanks  for  "I"  "my"  and  "me"  In  a  power  of  at- 
torney to  oonfess  ludffment  do  not  make  It  void. 
flweeaey  v.  KItclian,  80  Pa.  ISOt 

Where  tin  name  of  tbe  party  aialnst  whom  Judg- 
ment Is  anthorlsed  Is  left  blank  in  a  note  sii):ned  by 
several  persons  authorising  an  attorney  to  confess 
Jadgnient,  Judgment  oannot  be  entered  apnlnst 
suiyof  them;  tbe  remedy  being  haish  and  itrlnjcent 
no  presumptioD  will  be  Indulged  In  to  eld  tbe  oon- 
cract.    Morris  v.  Bank  of  Coninieroe,  87  Tei.  SOS. 

The  omiBBlOD  of  the  name  of  one  debtor  from  tbe 
power  of  attorney  whlob  he  executes  lu  common 
with  another  Is  not  a  ground  for  setting  aside  the 
Judgment  entered  on  the  warrant  against  both  of 
them.    Wood  v.  Bills,  10  Mo.  88E, 

mio  auCAorticd  to  nwhs  fht  tonJtmUm.  ami  icAov. 
It  of  attorney  lualease  maybe  to 'imy 
generally.    Poppers  v.  Meager,  88  Hl 
Vt.  Ulkcska  v.  Blum.  OB  Tez.  U. 

a  oerlaln  person  or  any  Other  attor- 
18L.B.A. 


ney  will  authorize  a  confession  by  lilm  and  anotbec 
attorney.    Fatton  v.  Stewart,  IV  Ind.  08. 

Tbe  piotbonotorymay  t>e  Butliorlsed  by  a  written 
order  to  enter  a  Judgment  by  oonfeadon.  MoCal- 
mant  t.  Fetais.  IS  Seqr-  ft  B.  IBB;  Cook  v.  OObert,  > 
Serg.  ft  H.  UT. 

But  not  where  the  power  In  the  warrant  to  gtven 
only  to  the  creditor,  hla  azeoutor  or  administrator. 
Babe  t.  HeaUp.  4  Pa.  189. 

A  bond  authorlslag  "any^  attorney  of  any  oourt 
of  record  In  tbe  State  of  New  York  or  any  other 


Judgment  by  a  protbonolary  or  olerk  under  a 
spedsl  law  of  a  State  In  whioh  tbe  debtor  does  not 
reside,  tnit  tbe  autbcvlty  must  be  stitoUy  pnrsaed. 
Groverftas.  Maoh.  Co.  v.  Badt^UFe,  a  Cent  «ep. 

en, «  Md.  m. 

A  warrant  by  two  reddents  of  Pennsylvania  and 
one  of  New  Jersey  to  a  oertaln  person,  "attomey 
of  tbe  court  of  eommon  pless  at  Pblladelphla,  etc., 
OF  of  any  court  there  or  eleewhere.  or  to  any  pro> 
thonoiary  of  any  of  the  said  oourts,"  does  not  au- 
thorise a  confeadon  of  Judgment  In  New  Tork. 
Uanutaoturers  ft  M,  Bank  ot.PhUa.  v.  Bt.  John,  B 

Insonttv  or  dsotA  of  cortv. 

The  Insanity  of  tbe  debtor  wlll^oot  revoke  the 
power  of  attorney  to  confess  Judgment.  Bpenoer 
V.  Beynolds,  »  Pa.  Oo,  Ct.  UB; 

Judgment  cannot  Im  signed  on  such  a  warraat 
after  the  deatb  of  the  defendant.  Cowle  v.  Alla- 
wsy,  S  T.  B.  35T:  Besth  v.  Brlndley.  4  Nev.  ft  M.  !3IL 

Nor  after  the  death  of  the  plaintiff.  Wild  v. 
Bands,  S  Strange,  718.    But  see  In/ra. 

A  warrant  to  two  or  more  persona  may  t>c  eie. 
cuted  by  the  survivors  atter  tbe  death  of  one.  Feu- 
dall  T.  May.  1  Maule  ft  a  70;  Todd  v.  Dodd,  1  Wik. 
SIS;  Putcher  v.  Smith,  i  W.  OL  1301;  Raw  v.  Aiders 
son,  I  Moore.  UE;  Hsrper  v.  JaokiOD,  1  Hair,  ft  W. 
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Ksw  YOMX  COUBT  <»  Appeaia 


Oct., 


A.  Oair  r.  Cox.  106  D.  S.  S50,  S?  L.  ed.  233; 
ftnnoyer  t.  Ntf.  66  U.  B.  714,  24  L.  ed.  666; 
Cunij}!  T.  i>«<«A,  68  How.  Ft.  103;  Bhgpard 
T.   Wt^A*.  118  N.  Y.  582. 

The  judgment  med  on  la,  nndei  the  laws  of 
PeDDeylTania,  in  ever;  reaped  »  valid,  bind- 
ing, pereooal  judgmeaL 

Braddeti.BrownJidd,i,yfeXa,4ni:  ^Bar- 
tholomttlft  Church  T.  Wood.  81  Pft.  100:  CWwn 
T.  Bhvwer,  181  Pa.  082;  Jfontofuf  t.  JVcAw- 
<;;,  99  ^  2«S;  ^opMnt  v.  IFmC,  88  Pa.  109; 
MvthaforA  t.  &^^,  64  Pa.  847;  Ho^^nKin  t. 
Salitberrv,  74  Pa.  880. 

Tbe  record  hcie  proved  ii  roffldent  to  show 
the  rendition  of  a  ludgmeot 

Lewi*  V.  Smith.  2  Bere.  &  B.  142,  IBS;  Oram- 
weU  T.  Bank  cf  PilMurg.  2  Wall.  Jr.  S60, 
081;  Com.  \.  Canard,  1  Bawie,  219-,  SetwU  r. 
Savp.  7  Sera.  4  R  808. 

Such  words  as  "wberafoie  Judgment,"  taken 
Id  coDDecllon  with  other  rtalententa,  are  quite 
aufflcient. 

Freem.  Jadgm.  §g  47,  60;  Cromw^y.  BotJ: 
of  PitUnirg,  tupra;  Fith  v.  Emtrton.  44  N. 
Y.876;  Churelt^.Crouman.Allo-ni.STZ-.B^. 
T.  Teotd^,  8  Ad.  &  Bl.  808,  818;  Ltaihen  v. 
CboJey,  49  He.  887,  848;  Wathiiwtoii.  A.  A  0. 
SUan  Packet  Co.  v.  SiekUt,  80  D.  S.  84  How. 
838.  840. 16  L.  ed.  800. 

Tbe  recoid  here  proved  is  Dot  a  mere  memo- 
randum  of  tbe  cleik,  but  the  0DI7  Judgment  In 
tbe  case. 

Moreover,  the  prothonotary  certtflei  that  this 
record  to  "a  copy  of  the  Judgment."  These 
duly  certified  recitals  ate  presumptive  evidence 
of  the  truth  of  the  facU  oerilfled  to. 


mtteher  t.  BoehtUau.  18  N.  Y.  68,  94;  Smith 
T.  Ikjany,  0  Thomp.  &  C.  502;  WhitaJcer  t. 
Bramtm.  8  Faloe,  S09.  223. 

There  is  nothing  in  tbe  point  that  th« 
Judgment  was  entered  before  Oie  note  was 

It  appears  that  it  is  customory  aad  accord- 
ing to  likw  to  enter  such  a  Judgment  at  once, 
for  the  sake  of  tbe  Hen  given,  tbou^  it  cannot 
be  enforced  by  execution,  etc:,  until  tlw  note- 
becomes  doe. 

On.  V.  Canard,  1  Rawle,  249;  Monl^iut  v. 


(,  /.,  delivered  the  opinion  of  tbe 

This  was  an  action  upon  a  ludgntent,  and 
the  question  involved  is  whelner  the  record 
in  evidence  conslltoted  a  valid  Judgment,  in 
another  Stalf,  by  confession.  In  the  case  of 
Buch  a  judgment  it  is,  of  cooree,  unnecessary 
that  any  process  should  be  iMued  or  served. 
decluatlou  filed,  or  personal  appearance  en- 
tered by  the  defendant;  as  tbeae  proceedings 
are  totally  inconsUtent  with  tbe  nature  of  a 
Judgment  by  coofeaslos.  The  appearance  by 
an  attorney,  under  a  written  power  tront  the 
party,  authorizing  his  consent  to  a  Judgment, 
is  the  legal  equivalent  of  the  proceaa  and  pro- 
ceedings usually  taken  la  SD  action  in  ineitma. 
In  all  such  cases  it  is  rimply  a  question  as  to 
what  tbe  principal  has  autboriied  to  be  done 
in  hit  name,  and  doo*  not  Involve  0117  of  the 


ni;  Jotaoson  v.  Jenkins,  1  DowL  P.  O.  WT;  Bufld 
V.  Wlffbtman,  1  DowL  P.  0.  MS;  Hind  v.  EtniUon, 
■  DowL  P.  a  B2B. 

JliTitrv  by  txteuton  or  admtnUlraton. 

A  WBrraattoaMrtalnpenon  named  wUI  not  au- 
thorize his  eieoutors  10  enter  Judg-ment.  alttaouich 
It  redtea  that  It  Is  to  seoura  payment  to  bun  "his 
betra,ezeontors,admlnMTatarHBndasslKnB."  Hen- 
iball  V.  Matthews,  1  DovL  P.  a  nT. 

Nor  BltboDEh  tbe  deteasanoe  reoltea.'that  the 
warraotantborlzes  "bis  exeouton  sod  admlnlstta- 
toi«"toentariip]iid«ment.  ManvlUe r. Hanvllle, 
1  DowL  P.  0.  5M:  FogtBT  T.  CUnet,  S  DowL  P.  O, 

ettL 

A  warrant  to  the  ci«dItOT  alone,  aJthouirb  releas- 

ing  error  to  him.  "his  ezacuton  and  admlnlstra- 

ton."  will  not  authorize  them  to  enter  Judrment 

alter  bla  death.   Sbort  v.  Cogilln,  1  Anatr.  StG. 

Agalnet  whom  Mffment  nuw  b§  tnUnd. 

A  clause  In  a  promissory  note  authorlMng  Jad^- 
ment  "against  me"  wU  authorise  It  acotnA  the 
maker  only  and  not  agalnat  lodorters.  WlUlami  r, 
Uerohants  Nat.  Bank  of  Kansas  CI^.  07  Tex.  na. 

Judgment  may  t>e  conteased  against  both  leasees 
OD  a  provision  In  a  lease  that  "tbe  party  of  the  aeo- 
OQd  part"  autfaodaea  any  attorney  to  enter  "tbelr" 
appearance  and  oonfeea  Judginent.  Prank  v. 
Thomas,  SS  DL  App.  H7. 

In  uTtose  /twor. 

An  Indorsee  may  enter  Judomeat  by  eonfeadou 
OD  a  note  containing  a  power  of  attorney  In  bivor 
of  the  "bolder."  Blohards  v.  Barlow.  1  New  Bug. 
Bep.  m,  UO  Haea.  £18. 

A  transferee  without  indorsement  may  enter 
Judgment  on  a  warrant  of  attorney  in  a  sealed  note 
giving  authority  to  oonfees  Judgment  in  favor  of 
the  "bolder."   Clements  v.  BuU,  SS  Ohio  St.  14L 
18L.R.A. 


But  not  wbne  ttte  power  is  In  favor  of  the  "k^at 
hoMer."   Cnahman  V.  Welsh,  IS  Oblo  Bc  m. 

Nor  on  a  mere  power  te  oonfess  Judgment  on  a 
note  payable  to  bearer  without  speoltylng  bl  whose 
favor  the  Judgment  may  be  oonfeaaed.  Bpenoer  v. 
Bmolna, «  Ohio  Bt.  m 

IndorsIogaJudglDSDt  note  to  atUrd  peraon  mere- 
ly that  Judgment  maj  be  en  tared  In  tall  name  give* 
him  no  standing  In  a  court  of  equity  to  obtain  any 
afflrmattve  relief  based  ODinDh  Judgment.  Chb- 
bolm  V.  MoDonald,  80  UL  App.  1TB. 

A  power  of  attorney  authorising  Judgment  In 
ftivor  of  ""said-  [payee!  *  bo."  while  the  note  la 
payable  to  one  pcreon  only  will  authorln  Judg- 
ment to  his  favor  and  Hrawonk  "ftBro."  maybe 
rejected  as  surplusage.  Hohnea  v.  Bemls,  U  Weal. 
Bep.  398,  m  UL  MB. 

A  lease  by  an  agent  "for  Fattenon  Idle"  giving 
authority  to  oonfess  Judgment  will  not  authorfae  a 
confeeaion  fn  favor  of  the  executors  of  *■  Robert  & 
Pattenon,  deoeased.  tiadlngas  B.  Patcarscm  A  Co."' 

Pyie,  Pa- Peb.  IB,  uas. 


A  power  of  attorney  to  appear  before  any  o 
of  teoord  and  oonfea  Judgment  may  bi 
tiefore  a  olerk  of  the  court  in  vacatlOD.    Keith  v- 
Kellogtr.  BTHI.  IIT. 

Buch  judgmeata  oannot  be  entered  by  tbe  pro- 
tbonocary,  before  the  warrants  reach  his  olBce. 
Chambers  v.  I>anle,  S  Fa.  UL 

Judgment  on  a  note  not  due  may  be  entered  on  » 
vrarrant  authortiing  oonfessloa  at  any  time  after 
date.  Sbennan  v.  Baddaly,  U  IlL  SU;  Adam  v.  Ai^ 
nold,  M  111.  18S:  HoDonald  t.  Ohiaholm,  ISl  IB.  EI3: 
AUdrltt  V.  Pint  Nat.  Bank  of  IContoon,  ailL  App. 
SA,1V, 

Or  on  a  note  payable  00  a  future  day  oertain  an- 
thortolng   oonfeaalon  **at   any  time   tiereBtter.* 


queatioasBrlBlng  In  ID  aclTon  <n  t  npitant  againit ' 
TeBidentorDonreaidentderenilaDtg.  The  judg- 
ment sued  upon  purported  to  bave  been  Ten- 
dered br  the  Court  of  Common  Pleas  of  the 
Stale  of  Pennflvlvania  on  the  14th  day  of  Jan- 
uarr,  1878,  In  favor  of  tlie  plaintiff,  Lewis  M, 
Tee'l,  and  aEainst  the  defendant,  Abraham 
Yost,  for  |2,268,  d.  t.  b.,  or  aa  upon  debt 
vrithOQt  proceM.  It  wa*  entered  upon  an  in- 
Btrnment,  filed  Id  the  records  of  the  court, 
rradiDg  aa  follows: 

"South  Bethlehem,  JaDnary  IS,  18T& 
"tS.!M8. 

"  One  year  after  date  I  promtoe  to  ^7  Lewis 
H.  YoM  tffentjr-two  hundred  and  sixty  eight 
dollara,  without  defalcation,  for  value  received. 
And  I  do  hereby  sathorize  any  attorney  of  any 
court  of  record  tai  Pennsylvania  or  elsenbere 
to  confeM  ^dement  therefor,  and  release  of 
errois.  and  I  do  hereby  waive  all  atay  of  exe- 
cution from  and  after  the  maturityot  the  above 
note.  Witness  my  hand  and  sea]  the  day  aad 
date  above  written,  with  ten  per  cent  allowed 
for  colleciion  fees,  with  Interest  from  date. 
"Abraham  Tost.  [i.  a.] 

"  Witness  present:  Qeo.  ZlegenfuM.'' 
This  initrument  Is  usually  called  a  "Jude- 
ment  note," — an  oblintion  quite  common  in 
the  Btate  of  PenDsylvania.  Tbe  parties  to  the 
note  were  both  resIdeQls  of  that  State,  end  bad 
been  so  for  a  long  time  previous  to  and  after 
Itae  rendition  of  the  Judgment,  and  the  court  of 
common  pleas  was  a  court  of  general  jurisdic- 
tion In  that  Stale,  of  which  the  prothonotary 
was  clerk,  and  had  charge  of  its  records,  and 
•nthoiltf  to  enter  Judgments  by  confessloD. 


If  the  court  in  Pennsylvania  had  Jurisdiction 


afterwards  have  pursued  la  determining  iha 
rights  of  the  parties,  they  caonot  be  heard  now 
to  re-litlgale  the  questions  considered  In  that 
action.  As  to  such  tnatler,  upon  the  princlpl« 
of  rei  a^udieata,  the  Judgment  is  blnalDg  and 
conclusive  upon  theparties.  If  this  was  a  valid 
Judgment  under  the  laws  of  the  State  where  it 
was  rendered.  It  must,  under  the  Constitutloa 
of  the  United  States  and  the  laws  of  Coogresn, 
be  accorded  the  same  force  and  effect  in  this 
Slate  that  It  had  In  the  Slate  where  rendered. 
Seclion  1.  art.  4,  Conat.  D.  8.;  Bev.  Stat.  D.  8. 
§  90B. 

The  mle  laid  down  In  Shumwaji  r.  SlSlmait, 
fl  Wend.  4.M,  was  "  that  the  Judgment  ot  » 
court  of  general  Jotisdictlon,  In  any  State  in 
ihe  Union,  Is  equally  conclnsive  upon  the  par- 
ties In  all  the  other  States  as  in  the  Slate  la 
which  it  was  rendered.  This,  however,  la  sub- 
ject to  two  qualiflcnlinns:  Jint,  If  it  appears  bf 
the  record  that  the  defendant  was  not  served 
with  process,  and  did  not  appear  In  person 
or  by  attorney,  such  Judgment  Is  void;  and, 
terond.  If  it  appears  by  the  record  that  the  de- 
fendant appeared  by  attornev,  the  defendant 
may  disprove  the  authority  of  such  attorney  to 
appear  for  him."  This  case  baa  been  quiie 
uniformly  cited  and  approved  aa  a  leading  case 
in  subsequent  case*  fn  thia  Stale.  Under  the 
authority  of  this  rule  we  do  not  see  how  the 
defendant  could  have  been  seriously  prejudiced 
by  the  want  of  notice  of  tfae  proceedings  leading 
to  the  Judgment,  as  it  was  competent  for  him 


Bkdiatds  v.  Barlow,  1  N«w  Bar.  Bep.  S7T,  ItD  Mass. 
SS. 

A  wamnt  to  oonfees  a  Jiulgmeiit  at  an?  time 
"after  the  date"  at  ■  note  wtaloti  Is  on  demand  will 
notanthorlieJudKnMint  on  thasame  dar.  Water- 
man V.  Jones,  n  HI.  51;  White  v.  Jones.  38  IH.  Ut. 

Bat  It  Is  otheinlge  where  iDdgment  Is  authorixed 
"at  any  tdme  hereafter."  Thomat  t.  Hueller,  IDS 
BLBB. 

Power  to  enter  Judgmmt  on  notes  for  snob  sum 
"as  may  appear  to  be  unpaid"  will  not  anthorlie  a 
Jadsment  until  tbe  notes  are  due.  Sloans  v.  An- 
deraon,  R  Wla.  U8:  Held  v.  Soutbwortb.  n  Wis.  Esa 

Power  to  enter  Judgment  on  suota  warranta  be- 
fore tbe  natoHtr  ot  the  note  must  Xe  given  to 
cdear  atid  precise  Iwvnase.   Beld  v.  Boutlivortb, 

On  entrr  of  appeanuioe  one  day  earliar  tban  Is 
authorised  Itf  tbe  power  of  attorney  tbe  Judgment 
will  Ira  void  for  lack  ot  JnrisdIoUon.    White  v. 


OoiMngtneltK  «na4fu>ial  tfptUtt*  or  datmi; 
A  warrant  to  oonfeas  Judgment  for  "any  rei 
which  may  be  due  by  the  terms  of  tbla  lease" 


e  snihoi 


Kinteeslon  for  a  debt 


jDStlydue  If  tfae  amount  ot  the  rent  under  tbe 

la  oootingeot.   Little  v.  Dyer  OIL)  June  10,  UBL 

llieequlllea  must  first  t«  adjusted  before  Jud«. 
ment  oan  IM  entered  on  an  tnstmment  making  tbe 
UairiU^  dspeod  on  aonttncenelea  and  aqultiea  be- 
tween tbe  paitke.   Dllley  v.TanWia.aWls.l(a. 

UdIcss  ttwamonnt  due  can  be  tsoertatned  from 
the  taoe  of  tbe  hietrmoeot,  the  protfaonotary  can- 
not enter  Judmnent  on  It  under  ttie  Feonsylvanla 
Aetofieoa.   Oanway  v.  BaMead,  n  Fa.  8U. 

But  be  can  enter  Judmnant  on  a  oontraot  for  pay- 
nent  tn  annual  iDStallments,  as  he  can  ascertain 
prima  faolB  the  amount  from  the  lace  of  the  Instni- 
UL.R.A. 


Ibr  tvhaC  dmounf;  eartancs.'  iMaOaerttMm. 

Bntry  of  Judgment  tor  Uie  amount  ot  a  note, 
where  tbe  complaint  claims  much  largor  damages, 
and  the  plea  of  oonfcolon  admlta  that  tbe  larger 
amount  Is  due,  la  not  valid.  luoker  v.  Gill,  n  DL 
fX. 

Judgment  can  be  entered  only  for  tbe  sum  actu- 
ally due.  altbougb  tbe  warrant  ot  attorney  autbor- 
Izes  it  tor  tbe  "isum  appearing  to  be  due."  Dllley 
V.  Tan  Wis,  ■  Wis.  SOt.  Bloane  v.  Anderson,  01  Wis. 

im 

A  Jadgment  Is  not  entirely  void  because  entered 
on  a  WHrnucof  attorney  Tor  an  excessive  amount. 
Davenport  v.  Wright,  U  Pa.  JOt. 

Tbe  delrtOT  only  can  complain  that  the  amount 
ot  a  Judgment  entered  on  a  warrant  ut  attorney  fs 
eicesHive.  It  cvinot  be  attacked  for  that  reason 
by  a  creditor.    Adam  t.  Arnold,  aa  DL  US. 

A  Judgment  oonfcaeed  nndsr  a  warrant  of  attor- 
ney in  a  loi  oolieotor's  bond  must  be  for  the  whole 
penal  sum.  and  one  for  less  will  be  stricken  olt 
with  leave  to  enter  one  for  the  wbole  amount. 
Oom.  V.  Evana.  8  Pa.  Co.  CL  M8. 

An  attorney^  tee  may  be  Included  In  a  Judgment 
entered  by  warrant  of  attorney  where  the  foe  <• 
flied  by  the  warrant,  but  the  attorney  bwi  no 
antbority  to  Ilx  it.  OampbeU  v.  Qoddord,  B  WeeL 
Bep.  Ue.  IIT IIL  tSL 

Power  to  oonfeas  Jndgmrat  on  a  note  of  a  cer- 
tain date  will  not  sustain  a  Judgment  on  a  note  of 
a  different  date,  although  It  Is  delmed  that  there 
was  a  mletake  In  wrlldnff  the  data.  Chase  v.  Dana, 
MlU-iai. 

A  mere  mlsdesarlptioTi  of  tbe  "  foregoing  note,** 
wblob  Is  on  the  same  paper,  as  to  tbe  time  when 


SZW  TOKK  CODRT  OT  APPEALa 


OOK, 


to  show  Id  ctefenw  of  tbfs  action  tl)Rt  tbeponer 
oF  ftttornej  upon  wlilcb  tbe  Judgment  pro- 
ceeded WAS  ft  forgery,  and  conferred  no  an- 
thorl^  upon  anyone  to  ippenr  for  him  Bnd 
confess  judgment  thereon;  but  no  such  proof 
WM  given  or  offered  npon  the  trial.  The  pre- 
Buroption.  therefore,  la  that  the  aot«  waa  the 
gennine  obligation  of  the  defendant,  and  gave 
actual  authoritj  to  the  protbonotarj,  oi  any 
Other  attorney,  to  consent  to  the  judgment  au- 
thorized by  It. 

Bereral  objectfons  are  raised  to  the  recovery 
to  thia  action,  Bome  of  them  goin^  to  tbe  form 
of  tbe  Judgment,  and  others  araalling  tbe  Juris- 
diction of  the  court  to  render  it;  but  we  are  of 
the  opinion  that  none  of  them  are  well  founded. 
It  was  found  by  the  trial  court,  as  a  question 
of  feet,  that  Bald  "Judgment  wasdulT  rendered 
and  entered  according  to  the  lawi  of  Pennayl- 
Tania,  It  la,  and  was  by  the  laws  of  Pennsyl- 
vania, k  valid,  binding  adjudication,  in  ptrto- 
nam,  against  the  defend  ant  herein,  and  enuiled, 
by  the  laws  of  told  State,  to  have  the  same 
fatlh  and  credit  given  to  it  as  if  it  bad  been 
entered  upon  a  verdict  after  a  trial  In  which  the 
defendant  had  appeared."  A  finding  of  law 
to  the  same  effect  was  made  by  the  court,  and 
It  Is  upon  exceptions  to  theae  two  flndinga  that 


tbe  questions  in  the  case  arise.  These  finding* 
were  amply  supported  by  the  evidence,  an] 
unless,  therefore,  It  appears  that  some  error  of 
law  was  committed  by  the  court  on  the  trial, 
the  Judgment  must  be  mstvned.  The  evidence 
leaves  no  room  for  doubt  but  that  this  wai 
considered  in  form  and  suhetance  a  valid  Jodg 
ment,  in  pertanom,  in  the  State  where  it  was 
rendered,  and  conatituted  a  "judgment,' 
within  the  meaning  of  the  Acta  of  Congren  re- 


dtherStates.    Then  ._..__    _._   __ 

are  so  well  stated  in  the  opinions  of  the  aupteme 
court  of  that  State  that  we  shall  content  oar 
selves  with  reference  to  two  reported  caaes  only. 
It  was  said  in  the  case  of  SdveU  v.  Bitpp,  7 
Serg.  &  R.  806:  "  The  evident  and  sole  inten- 
tion of  tbe  Legtslature  in  conferring  tbe  power 
of  enterlnga  Judgment  on  the  judgment  Ix»>d. 
without  the  Interventiou  of  an  attorney,  waa  to 
exempt  the  obligor  from  the  payment  d  oo»ls 
to  an  attorney.  This  Act  was  pasaed  on  tbe 
24tb  of  February,  1806.  It  provided  that  tbe 
protboDOtary  of  any  court  of  record,  on  the 
application  of  the  original  bolder,  or  hii  as- 
signee, of  a  bond,  note,  or  other  Lnrtrument,  no 
wbich  Judgment  is  confessed,  or  coniaiDlng  a 
warrant  of  attorn^  to  confeaa  a  Jndgtneat, 


tnteieat  runs,  la  Immaterial,    Oisood  v.  Blaok- 
more,WDl.an. 

A  mlsdesor^lon  In  tbe  declaration  on  a  sealed 
note.  payatflB  at  a  particular  place,  deacrftilnB  It  as 
an  unaealed  note  pa;at>le  (renerallr.  will  net  make 
the judsmeDt void.   Adamv.AiDOld,aBIlLUIL 

Proof  IWMMNV- 

Afler  ■  rear  and  a  daj  a  Indrmeat  cannot  be 
eoteiedona  wanrantot  attorney  without  leave  01 
tbe  oouit,  and  proof  that  the  tnaker  la  sHII  aJive 
end  an  Indebtedaess  stui  doe.  Htnda  v.  SopUna, 
nUl.SU:  LiMblngtonv.  Waller,  IH.Bt.M;  Aoonr- 
mous,  •  Hod.  lU;  Uanufaotureca  ft  H.  Bank  ef 
Phlla.  V.  BL  John,  B  HIQ,  m. 

But  failure  Of  auah  proof  Is  not  alone  saffldant  to 
make  the  JudKinent  void.  RMnc  v.  Bialnard,  M 
HI.  rS;  Btubl  V.  Shlpp,  U  m.  IBS. 

Tbe  record  must  show  proof  of  the  execution  of 
the  warrant  of  attorne;.   Qambia  v.How.BBIaakt. 

Also  the  nature  at  the  liability.    ItM. 

Failure  to  fllo  proof  of  the  execution  of  a  power 
of  attorney  on  tiie  entry  by  a'clerk  of  a  court  of 
reoord,  in  vacation,  of  a  Judgment  by  oonfesslOQ 
Tondenthe  Judgment  void  for  lack  of  Jurlsdiotloa. 
Gardner  v.  Bunn,  T  L.  a  A.  T£B.  Iffi  IIL  <U8;  Dm^ 
ham  V.  Brown,  M  m.  M;  iKlahart  v.  Chlcaito  HuL 
*7.  lDS.Co.SriIll.Ul. 

The  flllng  of  an  alBdiLvlt  Is  a  oondtdon  precedent 
to  the  entry  of  Judmaeat  on  an  Instrument  author- 
tzlog  the  prothonotary  to  enter  Judgment  for  any 
InStaUment  or  Installments  due,  "as  fixed  by  the 
affldavlt"  of  the  party.  Eoons  v.  Hendrlt^  • 
Ku1p,  IBS. 

The  written  authority  of  an  attorney  must  be  on 
Die,  uniter  the  Texas  statute,  at  the  thne  of  enter- 
ing Judgment  thereunder,  and  the  lack  Is  not  ouied 
by  Bubeequently  puttlnglt  on  file.   Qrubba  v.  Blum, 

Tbls  rule  appltee  although  the  note  aoutalnlng 
the  warrant  la  lost.  Btiasburcer  v.  BeldeobelmeT. 
<S  Tex.  6. 

nmureloOle  with  the  coQfesaloD  proof  of  exeon- 
tlon  of  the  power  of  atiomey  under  which  H  to 
made  li  ground  for  seltlng  aside  tbe  Judgment  and 
quashing  an  execution  Issued  thereon.  6teln  v. 
tiood,  1  WesL  Bep.  66$,  115  Ul.  9a. 
18  L.  R.  A. 


A  jadgment  «aitered  on  a  warrant  wllhont  flie 
required  affidavit  may  be  allowed  to  stand  by  a 
mine  pro  tune  order  upon  flltng  it,  bat  an  ozeee- 
tlon  previously  Issued  iboold  t>e  set  aside  U  neces. 
sary  to  protect  Intervening  liens.  Woods  v.  Woods, 
in  Pa.  BBS. 

The  aflldavlt.  It  made  by  anyone  but  tbe  plaintiff, 
must  show  the  knowledge  of  the  aOaot.  HoCktn 
V.  Sumner,  tf  Wis.  SSS;  Uoane  V.  Andenon,  B  Wis. 


Andeiaon,  supm. 

An  affldarlt  that  the  affiant  la  acquainted  wttli 
the  hand-wrltlag  of  the  detitor.  and  that  the  sicna- 
ture  to  the  warrant  of  attorney  fs  genolne,  Is  a 
sufflRlent  proof  of  Its  exeoaUoo,  Hall  v.  Jeoes. 
ffi]ll.S8. 

Ttie  elerk  caanot  hear  evidenoe  and  detennlw 
the  proof  of  the  eieeuUon  of  the  warrant.  Bonndy 
V.  Bunt,  U  111.  ue. 

On  a  oonfeeelan  of  Judgment  under  a  wanant  In 
open  oourt.  It  will  be  presumed  that  tbe  antliaritf 
to  caofesB  it  was  Judicially  passed  upon.  BiH  v. 
Jones,  mpro;  Iglehart  v.  Oilcago  Mut.  ft  V,  Ins. 
Co.  BS  111.  6111  Boondy  v.  Hunt,  H  DL  StS. 

So  as  to  the  proof  of  a  notice  required  t7  statute 
In  order  to  tender  the  note  due>  BDah  v.  Hamoe. 
fDU1.4g0i  Osgood  V.  BlaokmoM, » Bl. t(L 

To  enter  Judgment  on  a  premium  note,  under  Ps. 
Act  July  IB,  1813.  a  full  statement  and  aOdavUet 
premiums  due  and  aooount  with  tbe  assured  must 
beflled.   Barker v.Beeber.S Cent. Bep.SIO,UI Fa. 

at. 


ne  eouit  may  oonsolldate  aeveea]  nowss  ef 
attorney  and  enter  one  Judgment  thereon.  Igle- 
hart v.  Chloago  MuL  ft  F.  loa.  Oo.  SB  m,  OI. 

Setthtv  oMk  correcting. 

Tbm  oourt  has  a  discretion  as  to  aelUog  aside  Jodc- 
ments  entered  on  warrants  of  attorney.  Kneed- 
Ier>sApp.<eFa.«ffi;  Hall  v.  Jonee,  3£  DL  SB. 

A  new  Judgment  may  be  CBtei«d  where  tbe  fln( 
one  Is  Invalid  tor  failure  to  comply  with  tbe  tenna 
of  the  Instrument  autboriibicltient>T.  Kooosr- 
Hendiioka, «  Eulp,  UL  _  .       &  A.  It. 


;.C00^^|C 


■BBl. 
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shall  eDter  judgment  against  the  peraoa  or 

jwraoQswhoeiecuIed  thesome,  lor  the  amount 
-which,  from  tbefsceof  tbeinBtnimeDt,  appcBrs 
to  be  due,  without  the  agenc;  of  unj  attome^r. 
■oideclaration  filed,  parbculRrljenteringOQbis 
■docket  the  dale  ao6  lime  of  the  writing,  which 
-shall  have  the  same  force  and  effect  bb  if  a  dec- 
laration had  been  filed,  and  Judgment  had  been 
■confessed  by  an  attorney,  or  ^ven  in  open  court 
in  term  lime.  .  .  .  There  being  no  literal  form 
•directed,  and  no  precedent  to  guide  the  pro- 
Ibonotary  in  the  exerciae  of  thl£  new  duty,  each 
ias  adopted  his  own  mode.  They  are  as  va- 
Tious  na  thpir  faceB,  and  many  of  them  scarcely 

firesunt  a  fc-ature  to  Inform  a  purchaser  or  dcs- 
iaale  a  Judgment.  But  here  is  a  subEtnntial 
-entry  ot  a  judgment  bond,  containing  all  that 
is  necessary  to  give  information.  It  is  entered 
on  the  docket  in  the  form  of  an  action,  aa  a 
judgment  bond;  the  names  of  the  parties:  the 
.amount  due;  the  date  and  time  of  the  writing. 
It  states  the  entry  of  a  judgment  bond,  and  seal 
-of  the  defendant.  The  Judgment  bond  is  filed 
■of  record,  entered  the  ITth  of  May,  1815, 
"What  is  enleredT  A  judgment  on  Ibe  bond 
filed.  Noman  couldbedeceired  by  this  mode 
■of  entry;  for,  fiowever  inartificial  it  may  be, 
liowever  defective  in  the  technical  words  of  a 
Judgment,  none  who  called  for  information 
would  be  ledinto  error.  The  docket  entry  gave 
lull  information.  It  might  have  been  more 
formal,  but  still  It  Is  the  entry  of  a  judgment 
■entered  by  the  prothonotary,  who  was  author- 
izeil  to  make  the  entry." 

The  head-note  in  the  case  of  Gom.  v.  Canard. 
1  Rawle,  24B,  reads  that  "a  prothonotary  com- 
plies substantially  with  the  directions  of  the 
Act  of  Assembly  of  the  34tb  of  Febmary, 
1806,  when,  in  entering  judgment  on  a  bond 
■nilh  warrant  of  attorney,  upon  the  application 
■of  the  party  he  enters  on  his  docket  Jbe  names 
■of  the  obligor  and  obligee  in  the  form  of  an 
action  as  parties,  the  d&le  of  the  bond  and  war- 
Tant  of  atlorney,  (be  penal  sum,  the  real  debt, 
tbe  time  of  entering  the  Judgment,  and  thednte 
-of  the  judgment  on  the  margin  of  the  record," 
These  clear  and  eiplidl  announcements  by  the 
highest  courts  of  Uie  State,  ot  tbe  force  and  ef- 
fect given  to  such  Judgments  in  that  Slate,  are 
•entitled  to  the  highest  respect,  and  cannot,  with- 
out ignoring  the  requirements  of  comity  and 
propriety  prevailing  among  sister  States,  be  dls- 
legordeo  by  the  courts  of  other  States.  It  should 
In  any  event  be  for  tbe  gravest  reasons  alone, 
«nd  those  demanded  by  the  clearest  rules  of 
public  policy  and  justice,  that  the  courts  of  one 
State  should  deliberately  deny  lo  tbe  decisionsof 
tbe  courts  of  another  State  Ibe  authority  which 
tbey  possess  in  tbe  State  where  rendered.  So 
tar  from  the  questions  in  this  case  tielng  of  that 
character,  we  are  of  the  opinion  that  Judgments 
by  confession.  In  all  material  reap^its  similar 
to  tbe  one  under  consideration,  are  not  only 
Tfllid  Jadgments  at  common  law,  but  have 
tteta  authorized  by  the  statute  law  of  mos' 
Ibe  Stales  of  the  Union,  and  among  others, 

Tbe  principcd  claim  made  by  the  defendant 
■ou  the  argument  of  the  case  here  was  that  tbe 
note  did  not  authorize  a  confession  of  judg- 
ment upon  it  before  it  was  due;  but  it  was  also 
■claimed  that  the  record  produced  did  not  con- 
iBtitute  a  judgment,  inasmuch  as  it  did  net  ap- 
18  L.  B.  A. 


pear  thereby  that  process  was  issued  and  served 
on  the  defendant,  or  declaration  filed,  or  per- 
BonsI  appearance  made  by  him,  or  proof  taken 
of  tbe  cause  of  action  by  tbe  court,  and  there- 
fore that  it  had  no  jurisdiction  to  render  a 
judgment  We  have  alreadv  stated  that  In 
Judgments  by  confession  neither  process,  dec- 
laration, nor  personal  appearance  are  any- 
where required  in  order  to  authorize  the  ren- 
dition of  a  valid  personal  judgment  by  a  com- 
petent court.  The  appearance  of  tbe  agent  ap- 
pointed by  tbe  parly  in  his  warrant  of  attorney 
upon  the  entry  of  the  Judgment  constitutes,  to 
every  intent  and  purpose,  an  appearance  by 
tbe  party,  and  gives  the  court  Jurisdiction  to 
'ender  a  judgment  to  the  eOect  authorized 
igalnst  his  principal. 

Wc  are  also  of  tbe  opinion  that  the  entry  of 
judgment,  before  tbe  maturity  of  the  noie.'was 
aanctioncd,  not  only  by  the  law  of  Pennsyl- 
vania, but  by  that  oi  every  other  country 
where  Judgments  by  confession  are  permitted. 
The  evidence  in  the  case  showed  that  it  was 
the  common  practice  In  Pennsylvania  to  enter 
Judgment  on  such  notes  at  any  time  after  their 
date,  without  respect  to  tbe  time  when  they 
became  due;  hut  the  prothonotary  was  not  au- 
tboiized  to  issue  execution  for  their  collection 
until,  by  the  terms  ot  tbe  note,  it  became  due. 
The  cases  of  Oom.  v.  Canard,  1  Rawle,  24S; 
Montelivt  v.  Montetiut,  1  Brightly,  79,  and 
HelteU  V,  Rapp,  7  Serg.  &  R.  809,-are  es- 
amples  of  judgment  on  such  notes;  and  in 
Cooper  V.  Siimr,  101  Pa.  547,  an  application 
to  set  aside  the  entry  of  judgment  on  a  collat- 
eral obligation,  guaranteeing  the  collection  ot 
a  Judgment  with  warrant  of  attorney,  was  de- 
nied, although  no  proof  was  given  tliat  an  ef- 
fort had  been  made  by  the  plaintltf  or  that  be 
was  unable  to  collect  the  original  jndgrnent. 
Id  New  Jersey  where  the  practice  of  giving 
bonds  and  notes,  with  warrant  of  attorney.  Is 
similar  to  that  prevailing  in  Pennsylvania,  the 
court  held  that  it  was  not  error  to  enter  a  judg- 
ment by  confession  upon  a  note  before  It  be- 
came payable. 

In  this  case  there  is  no  restriction  upon  the 
authority  of  the  attorney  to  confess  Judgment, 
and  the  waiver  of  a  stay  of  eieculion  after  the 
maturity  ot  the  note  constitutes  an  implied  ad^ 
mission  on  the  part  of  thedefendant  tliat  judg. 
ment  could  be  entered  previous  to  that  time. 
Under  the  former  practice  ot  entering  Ji  ' 
ments  upon  a  warrant  of  attorney,  it  was 
formly  held,  In  England  and  In  this  country, 
that  where  the  warrant  is  given  to  secure  the 
payment  of  money,  it  is  not  necessary  that  tbe 
plaintiff  should  delav  tbe  signing  of  judgment 
until  default  be  maae  in  tbe  payment,  unless 
there  is  some  restriction  as  to  tbe  lime  of  entry 
in  the  warrant.  See  Graham,  Pr.  773,  and 
cases  cited.  We  are  therefore  of  the  opinion 
that  the  entry  of  the  Judgment  Iwfore  the  ma- 
turity of  the  note  was  in  accordance  with  tbe 
settled  practice,  not  only  In  Pennsylvania,  but 
also  in  other  Jurisdiclions  where  judgments  by 
confession  have  been  authorized. 

There  are  also  some  authorities  in  this  State, 
holding,  Bubstanliaiiy,  that  judgments,  similar 
to  the  one  in  question,  when  rendered  under 
the  authority, of  the  law  of  the  State  in  whtcl) 
they  are  entered,  may  be  enforced  by  action  in 
tbis  State.  That  doctrine  was  Implladly  held 
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held  by  the  ftecerd  Term  of  the  Fifth  Depart- 
menl  thftt,  by  reason  of  the  relations  between 
the  State  and  lla  citizens,  which  affords  protec- 
tion to  blm  and  hU  property  and  imposes  du- 
ties on  him  aa  such,  he  may  be  charged  by  Judg- 
ment in  pfTtonam  binding  on  him  everywhere 
aa  the  result  of  legal  proceediugs  instituted  and 
carried  on  In  coniormity  to  the  itatute  of  the 
Slate  fumishlng  a  method  of  serrice  which  is 
Dot  personal,  and  which,  la  fact,  may  not  be- 
come actual  notice  to  him.  even  though  he  la 
absent  from  the  State  where  the  Judgment  was 
entered.  In  that  case  the  law  authorized  the 
service  of  a  summoas  at  the  usual  place  of 
abode  of.  the  defendant.  Id  case  of  hla  abeeDC« 
from  the  State,  and  the  serrice  was  made  by 
leaving  it  there  in  the  presence  of  his  wife. 

In  Gibbi  ».  Quern  In*.  Oo..  68  N.  Y.  114,  It 
was  held  that,  where  a  foreign  Are  insurance 
company  has  designated  an  agent,  in  compH- 
BDce  with  the  State  Insurance  Laws,  making 
the  appointment  of  an  attorney  or  agent  in 
this  Stale  upon  whom  process  in  suits  against 
the  company  may  be  served  a  prerequisite  to 
its  doing  business  In  the  Slate,  It  thereby  sub- 
mits itself  to  the  Jurisdiction  of  the  state  courts 
having  authority  to  act;  and  by  service  of  a 
summons  on  an  a^nt  so  designated,  the  court 
■Cfiulres  JurlsdiciioD,  and  may  render  a  Judg- 
ment valid  and  capable  of  being  enforced  upon 
any  property  within  the  jurisdiction.  The 
court  In  that  case  refera  to  the  case  of  Douffla* 
T.  FoTTUt,  4  Bing,  688,  where  the  decrees  sued 
upon  were  pronounced  In  Scotland  against  a 
native  thereof,  who  went  out  of  the  JurGdlclion 
before  the  commencement  of  the  action,  and 
never  returned,  and  had  no  notice  of  the  pro- 
ceeding. The  decrees  ordered  him  to  pay  cer- 
tain sums  of  money.  He  bad  been  summoned 
bv  poBtiug,  according  to  the  law  of  Scotland. 
The  court  of  common  pleas  of  England  held 
these  decrees  to  be  consistent  with  the  prind- 
pleB  of  Juetice.  The  ruling,  however,  was 
confined  to  a  case  "where  the  party  owed  alle- 
giance to  the  sovereignty  which  gave  the  Judg- 
ment, from  being  bom  under  it,  and  from  hia 
properly  being  protected  by  It."  The  court 
al>^>  cited  Beeqvtl  t.  MeCarths,  8  Bam.  &  Ad. 
851,  where  It  was  held  that  a  "Judgment  in 
pfrtonam  obtained  in  a  British  colony  against 
an  absent  party  without  notice  to  him,  but  hy 
tlie  service,  according  to  local  law,  upon  the 
kinc'a  Bliornej-gereral  for  the  colony,  was  not 
BO  ronlrnry  to  natural  Justice  as  to  be  "void;" 
and  Id  HoIiIiouu  v,  Courtnfy.  35  Eng.  Ch.  119, 
it  wa»  held  that  wliere  a  nonreeident  has  created 
an  fitlorney  in  fact,  to  deal  with  Ibe  particular 
matter  afierwarda  in  suit,  a  service  on  such  a^ 
lorney  will  be  good  service  upon  the  principal. 
We  may  also  refer  to  the  case  of  VaOte^.  Dv- 
mergue,  4  Eicb,  £fiO,  where  the  defendant,  a 
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resldeDt  of  En^and,  was  a  shareholder  fn  a 
French  corporation  and  was  by  the  kw  of 
France  required  to  elect  a  domicll  in  Frnie* 
where  the  directors  of  the  company  migbt  no- 
tify him  of  all  proceedines  of  the  company  cr 
Its  shareholders.    By  thelaw  of  Frtuice,al]  legal 


at  nich  elected  domicil,  were  as  valid  as  if  left 
at  fall  real  domicll  in  Prance.  A  Judgment  re- 
covered by  default  upon  process  servS  at  Bucb 
elected  domicil  was  held  to  be  a  valid  Judgment 
in  ptnonam.  Baron  Alderaon,  saying;  "It  i* 
not  contrai;  to  natural  Justice  tbat  a  man  who 
has  agreed  to  receive  a  particular  mode  of  noti- 
fication of  legal  pcooeedinga  abould  be  bound 
bv  a  judgment  in  which  that  particnlw  modft 
of  notification  has  been  fcjlowed,  erea  tbout^ 
be  may  not  have  had  actual  notice  of  ibem. 

Tocome,  howevet,moreparticulBrIjtojadg- 
menia  by  confession,  I  am  of  the  opmion  that 
the  one  under  consideration  conforms  to  all  of 
the  requirements  of  the  tavr  in  the  various 
countries  wha«  aucb  Judgments  have  been  au- 
tborlied.  It  la  stated  in  Chltty's  General  Prac- 
tice (vol.  3,  p.  SS8,  lat  ed.},  In  speaklnt;  of  tbe- 
Jurladlctlon  of  the  court  of  king's  bench,  thai 
"this  court  (as  well  as  common  pleas  and  ex- 
chequers) has  an  exclusive  sumroary  Jorisdic- 
tioD  (as  well  of  an  equitable  oa  of  a  legal  nat- 
ure) over  a  warrant  of  attorney  autboriiing  a. 
ju'lgment  In  the  particular  ooort,  and  all  pro- 
ceedings thereon  to  entertain  a  moHontoset 
the  same  aside  if  it  anthoriie  a  jodgtDent  m 
that  particular  court;  and  It  taa*  wen  uauaj  to- 
frame  that  security  under  seal,  enabling  certain 
attorneys,  therein  named,  or  any  other  attorney 
of  a  particular  court,  to  appear  m  tbat  court  as 
attorney  for  the  party,  and  to  receive  a  declar- 
ation In  an  action,  usually  of  debt,  for  a  named 
sum  at  the  ault  of  tbe  creditor,  and  to  confess, 
such  action,  or  suffer  Judgment  by  nil  dicei  or 
otherwise,  to  be  entered  up  against  tbe  parly, 
and  also  authorizing  such  attorneys,  respect- 
ively, to  release  any  errors  in  the  proceeding. 
,  .  .  How  or  when  this  pccuhar  security 
for  a  debt,  autboriiing  a  creditor,  as  it  were, 
per  talttim.  to  sign  a  Judgment  and  issue  an 
eiecutlon  without  even  Issuing  a  writ,  was  first 
Invented,  does  not  appear;  but  it  has  now  be- 
come one  of  the  most  usual  collateral  securities' 
on  loans  of  money."  It  is  further  said,  witb 
reference  to  the  form  of  the  warrant  of  attor- 
ney, tbat  "it  need  not  in  atrictness  be  uoder 
seal,  thoufili  usually  so,  in  order  to  aulhoriu- 
tbe  release  of  errors." 

But  it  will,  perhaps,  be  more  satififactory  to 
show  that  a  practice  similar  to  that  prevailing 
In  Pennsylvania  obtained  In  our  own  State 
from  the  earlleat  times  to  tbe  adoption  of  the 
Code   In  1848.    The  earliest  allusion  to  tbla 

Kictlce  occniB  In  chapter  IS  of  the  Colonial 
ws  ot  1774,  under  tbe  title  "An  Act  for  the 
Better  Blscovery  of  Judt^ments  in  the  Courts  of 
Record  In  this  Colony,"  wherein  it  Is  provided 
that  the  clerks  of  courts  of  record  witliln  sii 
days  after  every  term  of  court,  shall  enter  in, 
an  alphabetical  docket  the  name  of  tbe  party 
against  whom  the  Judgment  is  entered,  wiQi  & 
particular  "  of  all  Judgmenta  by  confession. 
non  fum  ij\formaiui  or  nS  dtcil,  etc  By 
chapter  104  of  the  Laws  of  1801,  It  vras  pn- 
vided  "ihatDOludgmentBhallbeeDteredupoB 
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any  bond  ex  contract  In  wrillnK,  liereafter  to 
l)e  made,  upon  tbe  confession  of  any  Bttoroef , 
by  virtue  of  any  ftutliority  whatever  conlftined 
In  the  ume  inBtrument  .  .  .  with  Bucb 
bond  or  contract,  and  no  Judgment  iball  be 
entered  upon  any  confession  taken ' 


sioD  of  judsment  by  bond  and  warrant  of  at- 
torney should  contain  a  particular  statement 
and  apedflcation  of  the  nature  and  considera- 
tion of  the  debt  or  demand,  and  la  default 
thereof  the  judgment  should  lie  adjudeed 
fraudulent  as  <o  Other  bona  fide  creditors.  Cer- 
tain other  provisions,  in  relation  to  warrants  of 
Hitorney,  not  material  to  be  particularly  no- 
ticed, are  found  in  chapter  48  of  the  Laws  of 
IBIS,  and  chapter  SO  of  tbe  same  jear,  and 
Other  years  previous  to  1828,  By  section  10, 
an.  1,  title  i,  chap.  6,  Rev.  Btat.,  it  was  pro- 
vided "  that  judgments  may  be  entered  in  the 
Bopreme  court,  or  in  any  court  of  common 
pleas,  in  vacation  or  in  term,  upon  a  plea  of 
conf  esaion  signed  by  an  attorney  of  such  court, 
although  there  be  no  writ  then  pending  be- 
tween the  parties,  if  the  following  provisioDs 
be  complied  with,  and  not  otherwise:  Jlrit,  the 
authority  of  confessing  such  judgment  sball  t>e 
in  some  proper  insirumenl,  dislmct  from  that 
confaining  tbe  bond,  contract,  or  other  evidence 
of  tbe  demand  for  which  aucb  jud^ent  is 
confessed;  teeond.  such  authority  Bhall  be  pro- 
duced to  the  officer  eigninf*  such  judgment, 
and  shall  I)e  filed  with  the  clerk  of  the  court  in 
which  tbe  judgment  shall  be  entered,  at  the 
time  of  filing  and  entering  such  judgment."  It 
was  also  provided  by  section  4,  title  S,  of  tbe 
same  chapter,  that  in  cases  of  an  action  upon 
A  written  Inatrumcni  for  the  payment  of  money, 
where  the  defendant  bad  suflered  default,  or 
upon  confession,  that  a  reference  might  be  bad 
to  the  clerk  to  assess  damages,  and  in  assessing 
such  damagea  the  production  to  the  clerk  of 
the  Instrument  set  forth  in  tbe  declaration  shall 
be  sufficient  evidence  of  the  same,  without  any 
other  proof. 

The  practice  under  the  slAtules  is  described 
by  Graham,  In  his  work  on  Practice,  as  fol- 
lows: "  A  warrant  of  attorney  is  a  written  au- 
tbority  to  the  attorney  to  whom  It  is  directed, 
or,  as  is  more  generally  the  case,  to  any  attor- 
ney of  the  supreme  court,  or  any  other  cotirt 
of  recordj  to  appear  for  the  parly  eieculing  it, 
and  receive  a  declaration  for  him  Id  an  action 
at  the  suit  of  a  person  therein  mentioned,  and 
thereupon  to  confess  the  same,  or  to  suffer 
Judgment  to  pass  by  default ;  it  also,  in  gen- 
eral, contains  a  release  of  errors.  It  must  lie 
Bubocribed  1^  the  defendant,  and  must  be  in 
■ome  proper  instrument  [nsually  by  deed  in 
the  presence  of  aaubscHblngwitneas,  altbougb 
this  la  not  necesaaiy)  distinct  from  that  con- 
taining the  bond,  contract,  or  other  evidence 
of  the  demand  for  which  tbe  Judgment  is  con- 
fessed; and  it  must  Im  produced  to  the  officer 
signing  tbe  jtidgment,  and  filed  with  the  clerk 
of  the  court  in  which  the  judgment  is  entered, 
at  the  time  of  the  flUng  and  tfocketing  of  such 
judgment.  .  .  .  Within  a  year  and  a  day 
from  the  date  of  the  warrant  of  attorney,  judg- 
ment may  be  entered  up  as  of  course,  without 
the  leave  of  court "  Qr^am,  Pr.  chap.  4, 
467  etteq,  I  have  beeo  unable  to  find  any  r 
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precedent  In  this  country  or  England  re- 
quiring a  power  of  attorney  to  confess  judg- 
ment to  b«  acknowledged,  or  even  to  be  at- 
tested by  a  subscribing  nliness.  The  Code  of 
Procedure  effected  a  change  in  the   m<'>de  of 

frocedure,  and  reinstated  the  practice  of  com- 
Inlng  in  one  instrumeot  the  authority  for  a 
judgment  and  the  proof  of  debt,  and  described 
the  process  aa-  judgment  by  confession.  By 
that  Code  a  party  could  confess  judgment 
either  for  money  due,  or  to  become  due,  or  to 
secure  a  person  for  contingent  Uuhility  on  be- 
half of  tbe  defendant..  To  dothis  the  defend- 
ant was  required  only  to  make  a  statement  in 
writing,  signed  and  verified  by  him,  naming 
tbe  amount  for  which  judgment  might  be  en- 
tered, and  authorizing  its  entry,  and  stating, 
concisely,  the  facts  out  of  wblcb  tbe  liability 
arose.  Upon  filing  this  statement  with  tbe 
clerk  of  the  court,  he  was  required  to  enter  the 
judgmeht  for  the  amount  confessed,  with  (5 
coals  and  disburse  men  Is,  and  the  statement  and 
affidavit,  with  judgment  Indorsed  thereon,  be- 
came tbe  judgment  roll.  It  is  tbua  appsrent 
tbat,  under  the  practice  now  existing  in  thia 
State,  judgmenta  are  daily  entered  in  our  courta 
without  process,  declaration,  or  appt-arnncc, 
and  without  tbe  Intervention  of  tbe  euurt,  or 
an  allomey,  and  without  proof  of  any 
authority  from  tbe  defendant  except  tbnt  in- 
ferred from  his  signature  to  tbe  statement. 

This  brief  historical  statement  of  the  condi- 
tion of  the  law  on  the  subject  In  this  Stale  will 
have  failed  in  its  purpose  if  it  does  not  show 
tbat  heretofore  the  filing  in  court  of  a  warr,<nt 
of  attorney,  authorizing  ths  confession  of  a 
particular  judgment,  gave  the  court  jurisdic- 
tion, over  tne  person  of  the  party  executing  it, 
to  adjudicate  according  to  its  regular  practice 
upon  the  subject  embraced  In  the  warrant. 
When  the  warrant  la  for  the  confession  of 
judgment  for  a  specific  sum.  it  Is.  of  course, 
unnecesiaiT  to  prove  the  nature,  existence,  or 
amount  of  the  debt  upon  tbe  assessment  of 
damages,  as  the  express  authority  of  the  war- 
rant supplies  tbe  place  of  such  proof.  And,  as 
it  Is  held  In  Pennsylvania  on  a  warrant  au- 
thorizing any  attorney  to  confess  judgment, 
the  protbonotary  may  properly  be  considered 
such  attorney.  There  would  seem  to  be  no 
valid  reason  why  this  should  not  be  so,  as  the 
warrant  authorizes  the  plaintiff  to  select  any 
attorneyhemay  desire,  and  tbe  exercise  of  that 
authority  Is,  at  the  most,  a  mere  matter  of 
form.  Judgment  la  entered  there,  as  here,  on 
the  request  of  the  plaintiff,  by  tbe  clerk,  with- 
out tbe  intervention  of  the  judge  in  term  lime 
or  vacation,  and,  in  case  tbe  debt  is  not  thco 
due,  execution  ia  stayed  until  it  matures,  Tbe 
only  malerial  dlfteretice  existing  betweeen  the 
present  practice  in  this  State  and  in  Pennsyl- 
vania, In  relation  to  judgments  by  confession, 
Is  that  here  a  defenaant  is  required  to  verify 
bla  statement  as  to  the  nature  and  circum- 
stances of  tbe  indebtedness.  This  require- 
ment has  no  relation,  however,  to  tbe  junsdic- 
tion  of  the  court  or  the  authority  of  tbe  clerk 
to  euter  judgment,  as  Its  only  purpose  has 
frequently  been  declared  to  protect  creditors 
from  Judgments  fraudulently  confessed  by  an 
insolvent  debtor,  SxMon  v,  Stryker,  84  Barb. 
131;  ChamMl  v.  Ohappel,  13  N.  Y.  319;  Dun- 
ham V.  Waltrman,  17  H.  T.  9.    In  the  latter 
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case,  Jv^gt  Selden  ssts:  "  The  object  of  tbe 
Statute  being  \a  protect  the  creditors  of  tbe 
party  confessing  tbe  judgment  ftK^inst  fraud, 
us  violation  foims  a  proper  subject  of  eqalta- 
ble  Jurisdiction."  In  tbe  case  of  flft^fcfcn  v, 
Stryker,  rwpra,  Judge  Emott  says,  in  view  of 
tbc  principles  declared  in  the  cases  of  Chappel 
and  Dunham,  above  cited,  that  anch  judg-ment 
is  not  "  en  absolute  nullity  If  it  is  valid  as  to 
any  person.  It  is  valid  as  to  tbe  defendant  in 
the  judgmcnl,  for  be  cannot  even  move  to  set 
it  aside,  and  sucb  judgments  are  oIwhvb 
amended  ss  to  him."  It  was  therefore  held 
that  a  judgment  entered  by  confeasioa, although 
it  be  cot  confessed  in  conformity  with  the  pro- 
TiiiODS  of  the  Code,  is  not  absolutely  void,  but 


la  voidable,  at  tbe  InstaQce  of  certain  cnditM*, 
only.  In  view  of  these  decistona,  it  would  be 
idle  to  contend  fbst  s  defendant  can  impeach 
a  Judgment  entered  opou  a  warrant  of  attor- 
ney signed  by  hfm,  and  in  conform!^  thereto^ 
whether  his  statement  be  verifled  or  acknowl- 
edged or  not  It  is  not  eaay  to  point  oat  any 
difference  in  principle  between  the  practice 
now  prevailing  in  this  Stale  and  that  pursued 
in  Pennsvlvania.  Given  a  valid  warrant  of 
attorney  in  either  State,  the  rest  ia  matter  of 
form,  to  be  regulated  by  the  laws  of  tbe  re- 
spective   States  where   the    cause  of    actioB 

Th«  judgment   ihauld  ther^art  be  affirmed. 
AU  concur,  except  Flaeh,  /.,  absent. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


6TATE  OF  CONNECTICUT 
Edgar  M.  6EER,  Appt. 


Id  order  to  nuke  It  an  ofleoM  under  Qen.  Btat.. 
1 2518.  to  bare  aaoh  birds  in  poasecalon  with  Intent 
to  prooura  tbelr  trans  [KirCatlon  out  of  the  Bute. 

S.  A  ktate  BtatDto  prtdiiUtlnf   B»me 

birds  to  be  klUed  tor  the  purpoeo  at  oonve;- 

tng  them  out  of  the  State  Is  not  an  unlawful  loter- 

ferenoe  with  Interitate  commerocb 

(October  £0.  IBBl.) 


APPEAL  by  defendant  from  a  judgment  of 
tbe  Court  of  Common  Pleas  for  New  Lon- 
don County,  convicting  him  of  •  violation  of 
the  Game  liws.    AJ^nud. 

The  facts  sufSciently  appear  In  the  opinion. 

Mean.  R.  WlMelar  and  H.  A.  HnU  for 
appellant. 

ifr,  Solomon  Inie»«,  for  ibe  Slate:    ' 

This  is  not  one  of  that  claaa  of  cases  wbera 
tbe  law  ol  the  Stale  attempts  to  prohibit  the 
transportation  of  articles  beyond  its  limits  in 
which  theright  of  property  thereto  Is  ab*olut« 
In  the  shipper.  The  assetuou  of  the  appellaiil 
that  tbe  birds  hod  become  an  article  of  com- 
merce is  ttaaed  upon  a  mlsapprehenaion  and  as- 
sumes the  point  in  controversy. 

Ataeriean  Enp.  Co.  v.  People,  6  L.    R   A. 


So'im.—Qamt'Lav!»  ai 


affieting  intentaU  a 


The  apparently  confllcUns  decisions  of  the  differ- 
ent States  on  this  subject  to*;  be  moaUj 
by  oonsideriDK  the  diaeieuaa  m   ~ 

the  statutes. 

A  statute  maUiiB  (t  an  Offense,  under  a  penaitr. 
to  have  game  that  has  been  killed  In  pOsseeatoD 
wlttalQ  a  oerloln  period  of  the  year,  without  refer- 
ence to  Ibe  Uma  or  place  of  killing.  Ig  not,  as  to 
game  klllod  in  another  State,  la  viola tlou  of  the  Con- 
stitution ol  the  United  Btalea  as  an  Interference 
witb  Inteiatate  commeroe.  Fbelpa  v.  Bacey,  SQ  K. 
T.  10;  State  v.  Bandolpb,  1  Mo.  App.  IS;  Manner  v. 
People,  «T  111.  SiO:  New  York  Some  Prot.  Asso.  T. 
Durham,  IS  Jones  &  S.  aOfl. 

And  It  makes  no  dfllerenoe  that  the  same  was 
lawfully  IdUed  and  purchased  before  tbe  close  sea- 
son Itegan,  If  sold  afterwards.  Hagner  v.  People, 
and  New  York  Game  Prot.  Asso.  v.  Durham,  n^Mii. 

So  In  England  It  has  been  held  that  birds  kUled  In 
Holland  and  received  by  a  poulterer  In  England  are 
within  the  Ant  of  M  and  *0  Vict,  chap.  29, 1 8,  whloh 
probiblls  Boy  person  during  a  certain  portion  of 
tbe  year  from  bavins  such  birds  in  his  possession 
that  have  been  recently  klllail.  Whitehead  v- 
Bmlthers,  L.  B.  E  0.  P.  Div.  US. 

A  statute  making  It  unlawful  lo  transport  Kame 
killed  within  the  limits  of  the  State  knowing  it  to 
have  been  sold,  or  to  oairj  It  to  any  place  where  tt 
is  to  be  sold,  or  to  any  place  outside  of  tbe  State, 
was  held  valid  In  a  case  where  the  traiairartadon 
oompjalned  of  was  between  plaoeain  the  same  State 
without  any  intlmatton  from  tbe  court  that  It 
would  not  also  be  valid  as  to  tiaoaportatton  to 
places  without  the  Stats.  Tbe  court  declared  that 
13  L.  R.  A. 


1  tbe  Le«iglatiire  could  permit  persons  to  kill  gnme 
on  such  terms  and  condldongaettml^tdlclace, 
and  that  the  person  kming-  It  had  only  such  prop- 
erty Interest  In  the  srome  a*  the  Legtelature  may 
confer,  American  Brp.  Oo.  v.  People,  0  I>.  R.  A. 
IBS.  US  It).  UB, 

But  an  Important  modtflcatloa  of  the  alMve  de- 
olalona.  If,  Indeed,  tt  can  be  reconciled  wtth  the 
lost  one,  is  made  by  the  decision  that  the  IntersOte 
transportation  of  oarcaasea  of  animals  which  hod 
been  killed  In  violation  of  tbe  Oame  Iaws  of  a 
State  after  It  has  beeun  oaonOt  be  Interrupted  by 
a  seliure  thereof  for  violation  of  Sucb  laws.  Bco- 
nett  V.  American  Eip.  Oo.  (Me.)  ante,  3S. 


dy  to  protect  the  same  ot  tbelr  owa 
Slate  rcapecdvely,  and  not  to  pr^lUt  the  [irmifs 
don  ot  same  killed  In  other  Stotea.  "Riiis  tbepoa- 
ecaslon  or  oSei  tor  sale  ot  "  any  of  sold  blrda"  pr«F 
hlMted  by  Moss.  Stat.  ISIS,  ohap.  XM.  •  1.  whkA  k 
prohibited  by  a  douse  followins  (be  prcddtdOon  of 
takloB  or  kHUns  woodoook.  etc  in  the  Oommcn- 
wealtb,  appUea  only  to  blrda  token  or  killed  within 
the  State.    Oom.  v.  Ball,  la  Uasa.  110. 

The  pa»«aslon  of  game  killed  In  another  State  Is 
not  on  offense  under  Uie  HlchlKan  Aot  ot  IKL 
whloh  nukes  It  an  offense  to  have  same  In  pcaei 
slon  for  the  purpose  of  sale  during  a  certain  perloil 
of  the  year,  since  the  purpose  ot  the  Act  as  shown 
by  the  title  Is  the  protection  of  game  wlSiln  tbe 
State.   People  v.  O'Nell,  71  HUA.  SHl 

So  the  Pennsylvania  Aot  at  June  ■,  inB,  ewtitlut 
that "  DO  peiwm  shall  kill  or  expose  tor  B^  or  InTe 
Inhliorher  possession,"  etc.atttr  tbe  Mme  las 
been  killed  wlthto  certain  datea,  I*  ooDotraed  dm 
to  apply  to  the  poswssion  of  game  killed  In  another 
State.   Oom.  v.  Wilkinson .  1»  Pa.  ae.      &A.a. 


i,  714;  3S  L.  R.  A.  131;   ; 
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Stats  of  Coshecticct  t.  Qeek. 
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1S8, 188  TU.  t&i   Maatur  y.  People,  67  Dl. 
820. 

S«rwonr,  J.,  dellTered  tbe  opinion  of 
the  court: 

The  Oeuer&l  BtatuUs  ($  2680)  provide  that 
"every  person  who  shall  buy,  sell,  expose 
for  stile,  or  have  in  bis  possession  for  any 
purpose,  oi  who  shall  hunt,  pursue,  kill, 
destroy,  or  attempt  to  kill,  any  woodcock, 
quail,   ruffled  ^ouse,   called  'partridge,'  of 


log  or  having  possession  of  each  bird  or 
squirrel  to  beamed  a  separate  offense,  .  .  . 
Bball  be  fined  not  more  than  twenty-flve  dol- 
lars," etc.  Section  2548  provides  that  "ni 
permn  shall  at  any  time  kill  any  woodcock, 
ruffled  grouae,  or  quail  for  the  purpose  of  con- 
-veyiDg  the  same  beyond  the  limits  of  the 
State ;  or  ahall  transport,  or  have  In  possession 
with  intent  to  procure  tbe  transportation, 
beyond  said  limits,  any  of  such  birds  killed 
within  this  State.  The  reception  hy  any 
peraoQ  within  this  State  of  any  such  bird  or 
birds  for  shipment  to  a  point  wltbout  the 
Stete  shall  be  prima  facie  evidence  that  said 
bird  or  birds  wure  killed  within  the  State  for 


imiawfullj  receiving  and  having  in  his  pos- 
■ession,  on  the  ISth  day  of  October,  A.  D. 
1889,  with  force  and  arms,  and  with  the  un- 
lawful intent  to  procure  the  transportation 
beyond  the  limits  of  this  State,  certain  wood- 
cock, ruffled  grouse,  and  quail,  killed  with- 
in this  State  after  the  Ist  day  of  October, 
A.  D.  1889,  against  the  peace,  and  contrary 
to  the  form  of  tbe  Statute.  He  demurred  to 
the  complaint  because  (1)  tbe  allegations  con- 
tained therein  do  not  constitute  any  offense 
in  law  ;  (2)  because  in  tbe  complaint  it  is 
not  alleged  that  said  birds  were  killed  for 
the  purpose  of  conveying  the  same  beyond 
the  limite  of  the  SUte. 

It  will  be  seen  from  tbe  section  of  the 
Slatute  above  quoted  that  It  la  unlawful  to 
kill  or  have  In  possession  for  any  purpose, 
woodcock,  quail,  or  ruffled  grouse,  between 
the  first  days  of  .Januarv  aM  October,  and 
that  it  is  unlawful  to  kill  them  at  any  time 
for  the  purpose  of  conveying  them  out  of  tbe 
State.  Is  it  also  unlawful  to  have  them  in 
possession  with  intent  to  procure  their  trans* 
portetiun  beyond  the  limite  of  the  Slate,  if 
killed  between  the  1st  day  of  October  and 
tiiB  Ist  day  of  January,  regardless  of  the 
question  whether  they  were  killed  for  the 
purpose  of  conveying  them  out  of  the  State! 
In  other  words,  ii  tbey  were  lawfully 
killed, — i.  €.,  between  October  1  and  Jan- 
uary 1,  and  without  any  intention  of  convey- 
.  ing  them  out  of  tbe  State, — can  they  Iw  law- 
fully held  with  the  intent  to  procure  their 
transportation  beyond  the  limite  of  the  State? 
In  1882  an  Act  was  passed  as  follows; 
"Section  1.  Ko  person  shall  at  any  time  kill 
ftny  woodcock,  ruffled  grouse,  or  quail   for 


poratlon,  or  company  ahall  traasport 
vey  beyond  the  limite  of  this  State  any  wood- 
cock, rufSed  grouse,  or  quail,  killed  within 
18  L.  R.  A. 


this  State,  or  sell  or  have  in  his  or  their 
possession  any  of  such  birds  with  the  Intui- 
tion to  procure  the  same  to  ba  conveyed  or 
transported  beyond  tbe  limits  of  this  Stete. 
Sec  8.  The  reception  by  any  person,  com- 
pany, or  corporation  within  the  limite  of  this 
Stateof  any  quail,  woodcock,  or  ruffled  grouse 
for  shipment  to  a  point  without  the  Stale 
shall  be  prima  facie  evidence  that  the  said 
bird  or  birds  were  killed  within  the  Stete  for 
the  purpose  of  carrying  the  sume  beyond  tbe 
limits  of  this  State.  Sec.  4.  Any  person  vio- 
lating any  of  the  provlsioDB  of  the  preceding 
sections  shall  be  nned  not  less  than  seven  nor 
more  than  fifty  dollars  and  coete  of  prosecu- 
tion."   Pub.  Acte  1882,  chap.  103. 

It  la  evident  that  under  tbe  Act  aa  origin- 
ally passed  tbe  complaint  would  have  Men 
Sood  and  sufflclcnt.  It  is  claimed  by  the 
efendant  that  under  the  Act  as  revised  no 
offense  is  commitl«d  unless  the  birds,  by  him 
held  for  transportation,  were  killed  for  tbe 
purpose  of  being  conveyed  beyond  the  limiu 
of  me  SUte.  He  says  that  the  word  "such" 
in' the  provision  of  section  254S  against  trans- 
porting, or  having  in  possession  with  intent 
to  procure  the  transportetion,  beyond  said 
limits,  any  of  such  birds,  killed  within  the 
State,  means  woodcock,  ruffled  grouse,  or 
quail,  killedfor  the  purpose  of  conveying  tbe 
same  beyond  the  limite  of  tbe  Btete.  As 
already  susgeBted,  that  construction  involves 
a  change  in  tbe  law  from  the  original  Act, 
which  expressly  forbade  an^  person  to  have 
in  his  pogsesaion,  with  tbe  intention  to  pro- 
cure the  same  to  be  transported  beyond  the 
limits  of  the  State,  any  woodcock,  ruffled 
grouse,  or  quail  killed  within  the  State.  It 
seems  to  us  evident,  also,  upon  the  face  of 
the  Stetute  as  revised,  that  tne  word  "such" 
was  used  only  to  obviate  the  necessity  of 
repeating  the  words  "woodcock,  rufiScd 
grouse,  or  quail,"  and  that  to  carry  its  force 
and  operation  further,  so  aa  to  include  tbe 
purpose  for  which  they  were  killed,  would 
not  only  be  nnnatural.  but  dangerous  as  a 
precedent  for  construction,  in  view  of  the 
terms  of  the  old  Statute.  We  cannot  believe 
that  careful  revisers  would  have  undertaken 
to  change  tbe  law  without  aome  more  definite 
indication  of  such  purpose.  Then,  again, 
when  the  words  "aucb  birds"  are  used  in  the 
very  neit  line  of  the  section,  it  Is  evident 
that  they  are  used  to  take  the  place  only  of 
the  words  "  woodcock,  ruffled  grouse,  or 
quail,"  as  if  It  read:  "The  reception  by  any 
person  within  the  Slate  of  any  woodcock, 
ruffled  grouse,  or  quail,  for  shipment  to  » 
point  without  this  State,  shall  be  prima  faclo 
evidence  that  said  bird  or  birds  were  killed 
within  this  State  for  the  purpose  of  convey- 
ing the  same  beyond  its  limite ;"  otherwisft 
we  should  have  the  absurd  provision  that  the 
reception  by  any  person  within  the  State,  for 
shipment  to  any  point  without  the  State,  of 
any  woodcock,  rutOed  grouse,  or  quail  killed 
for  the  purpose  of  conveying  tbe  same  be- 
yond ttie  limits  of  the  State,  shall  be  prima 
facie  evidence  that  said  birds  were  killed 
within  the  Stete  for  the  purpose  of  conveying 
the  same  beyond  ita  limite,— that  is,  the  fact 
that  they  were  killed  for  tranaportetion  shall 
be  prima  facie  evidence  that  tbey  were  killed 
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f or  transportattoii.  The  word  "such"  In  both 
seateDces  refers  to  tiie  same  nntecedent.  It 
Is  plain  enough  that  the  revisers  intended  not 
to  change,  but  to  condense,  the  sectlonji  of 
the  origiQal  Statute,  and  the  language  should 
be  construed  in  the  light  of  such  Intention. 
We  conctude,  therefore,  that  the  complaint 
is  sufficient. 


refers  us,  inconsistent  with  our  conclusion. 
The  object  of  the  Act  therein  InvolTed  ww 
to  protect  the  game  In  that  Commonwealth, 
and  not  in  snother ;  and  a  construction  con- 
fining Its  force  to  birds  killed  therein  wat 
to  be  expected,  in  the  absence  of  controlling 
words  to  the  contrary.  All  the  reasoning  in 
that  case  maj  certainly  be  held  sound  without 
impugning  the  reasoning  upon  which  — 
arrive  at  our  conclusion  in  this. 

Bnt  in  this  view  of  the  matter  another 
question  arises.  The  defendant  fvuther  de- 
murred to  the  complaint  "  (8)  because  section 
2546  of  the  Oenersl  Stututes  is  unconstit,u- 
tioual  and  void  so  far  as  It  may  bo  construed 
to  forbid  the  transporting  from  the  Btate,  or 
having  possession  of  sucn  birds  with  intent 
to  procure  such  transportation,  to  another 
State,  birds  described  therein,  which  birds 
have  been  sold  to  parties  In  such  other  Btate, 
and  have  begun  to  move  as  an  article  of  inter- 
state commerce ;  and  (4)  because  it  is  made  to 
appear  in  said  complaint  that  the  defendant 
Is  guilty  under  said  section  II  such  birds 
were  bought  by  the  defendant  In  the  markets 
of  this  State  ss  merchandise  snd  commerce, 
and  had  begun  to  move  as  an  article  of  com- 
merce." In  short,  Che  defendant  Insists  that 
the  Statute,  as  construed  by  us,  Is  unconsti- 
tutional as  restricting  Interstate  commerce, 
and  refers  to  Roibiiu  v,  SAelby  County  Taxing 
DM.  ISOU.  8.  489,  SO  L,  ed.  694;  T/uBanuU 
BaU  T.  Uniltd  Statei.  77  V.  S.  10  Wall. 
666,  10  li,  ed.  10Q2 ;  minnOal  A  3t.  J.  R  Co. 
V.  Sa*m,  00  U-  S.  46S,  U  L.  ed.  S27;  Blatt 
V.  Saundert,  19  Kan.  187 ;  Ttnitory  v.  JRmtu, 
(Idaho)  7  L.  R.  A.  288;  TtrriUyry  '-  iW»OTi 
(Idaho)  28  Pac-  Rep.  116 ;  BtaU  v.  Ijidiana  <£ 
O.  0.  Q.  <t  Min.  &.  120  Ind.  678,  6  L.  H. 
A.  578,  i  Inters.  Com,  Rep.  758 ;  Amtriean, 
^.  Oo.  V.  ftf^*,  188  111.  6«,  8  L.  R  A. 

In  BtaU  V.  Saundtr$,  19  Kan.  137,  the 
court  says  it  seems  to  be  finally  settled,  among 
other  thlnes,  that  no  Btate  can  pass  a  law 
which  win  directly  Interfere  with  the  free 
transportation  from  one  Btate  to  another,  or 
through  a  Btate,  of  anything  which  Igor  may 
be  lunject  to  Interstate  commerce ;  that  a  law 
which  prohibits  the  catching  and  killing  of 
prairie  chickens  may  be  valid,  although  It 
may  Indirectly  preTent  the  transportation  of 
such  chickens  from  the  State  to  any  other 
State  ;  but  a  law  which  allows  prairie  chick- 
ens to  be  caught  and  killed,  and  thereby  to 
become  the  subject  of  trafBc  and  commerce, 
and  at  the  same  time  directly  prohibits  their 
transportation  from  the  State,  is  unconsti- 
tutional and  void.  Without  stopping  to 
consider  the  construction  which  was  given 
to  the  constltuttoaal  provision  under  discus- 
sion by  the  earlier  commentators,  except  to 
suggest.  In  the  language  of  Judgt  Story 
lSL.aA. 


(2  Btory  Com.    Sll),  that  a  very   mat^al 

object  of  its  adoption  was  the  iffllef  of  the 
States,  which  export  and  Import  througb 
other  Btates,  from  the  levy  of  impropa 
contributions  on  them  by  the  latter, — aa 
object  which  was  shown  to  bo  important  by 


hold  the  provision  of  the  Statute  to  be  con- 
stitutional. It  being  conceded  that  the  State, 
under  Its  general  poftoe  power,  may  lawfully 


and  the  times  and  purposes  thereof.  It  may 
lawfully  enact  that  Uuy  may  be  killed  and 
sold  and  held  for  sale  only  for  domestic  cod- 
sumptlon.     The  State,  In  the  exercise  of  its 


power,  instead  of  prohibiting  the  killing  al- 
together, pennlbi  the  person  killing  Uien~ 
to  acquire  only  a  qualified  right  In  I 


namely,  the  right  to  appropriate  them  to  his 
own  use,  and  the  right  to  sell  or  tmiapoit 
them  for  domestic  oae.  The  birds  in  questioa 
never  became  articles  of  commerce  within 
the  meaning  of  the  term  contended  fm'  by  the 
defendant.  They becanwptlvste  propet^  of 
a  qualified  character.  T&e  law  limited  tiw 
purposes  for  which  theyml^t  be  killed  and 
become  private  prop^^.  The  durei«nce 
between  property  of  this  sort  and  the  ordlnsiT 
private  property  of  oommeroe  Is  obvlons. 
The  apparent  assumption  of  the  Kansas  court 
above  referred  to,  that  game  whldi  the  law 
allows  to  be  oaoght  and  killed  therebr 
necessarily  becomes  the  subject  of  bsffic  ana 
commerce,  meaning  Intentate  oommeroe,  ap- 
pears te  ua  unsound.  If  the  proposltloD  were 
true,  then  the  conclusion  that  a  state  law  in- 
terfering with    such    commerce  would    be 


would  deny  the  power  of  the  State  to  limit 
the  right  to  kill,  sell,  and  bold  its  own  game 
bv  any  provision  short  of  an  absolute  prohi- 
bition, without  thereby  transforming  It  Into 
that  species  of  proper^  the  trwisporttttion  of 
which  from  the  Slate  It  isunconstltntlMtal  to 
prohibit 


Christopher  SPEKCEB  <(  (O. 

«. 

Ohartw  G.  ALLERTON,  JfpL 


1.  A  bltuk  IndoreMaant  l^  m  _ 

to  ft  BOtA,  under  Qen.  Stat ,  I  ISn.  which  makM 
It  "Import  tlie  oontnuAot  an  arOOiarT  taOoim- 
ment,"  readeia  the  indorser  liable  as  such  pre- 
dsely  In  the  order  in  which  he  stands  upon  the 
note,  aithonsh  ha  liffiis  batan  and  above  Um> 
pares. 
t.  Pa.rol  flvldetuM  la  wot  ■  adml wlMa  to 
T«T7  the  eOeet  of  ft  blMBk  IndoavcB^t 
hr  a  stranger  to  the  tnsCrumMit  whos  the  statr 
ute  provides  Hut  It  shall  have  the  afleeC  ol  an 

(Apru  n,  lan.) 


Sfskcos  y.  Aht-KRTOS. 
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APPEAL  bj  defflodant  from  a  JadgmeDt  of 
the  Superior  Court  for  New  Haven 
Connty  In  favor  of  pldinliffB  In  an  a-"- — 
broueht  to  enforco  dBfendant's  alleged  lial 
^e  iadorser  of  a  promiuorj  note.     Ai^j 

Tbe  facts  are  stated  in  the  oploloD. 

Jfr.  8.  W.  K«lloKff,  for  appellaat: 

The  record  dbidoses  no  facu  or  evidence 
-whatever  that  can  render  the  defendant  liable 
to  the  payee  of  the  notes  aa  a  guarantor. 

If  it  waa  Intended  b;  the  paniea  to  the  note 
^her  than  the  defendant,  that  bla  indoTsement 
wae  a  miarantr  for  the  security  of  the  plain- 
tifTB  only,  that  intention  should  iiave  been  dli' 
«Ioaed  to  the  defendant.  "Sucb  an  indorse- 
ment would  be  sufficient  to  put  the  payee,  oi 
fterson  to  whom  It  was  offered,  on  bis  guard, 
«nd  require  of  him,  before  he  relies  upon  It,  to 
make  fnqnry," 

mddle  7.  SteMW,  83  Conn.  887. 

In  the  early  decisions  iu  Ibis  Slate,  as  to  tbc 
ictfect  of  a  blanli:  indorsement  by  a  ihlfd  parly, 
there  appears  to  have  been  an  Intention  or 
agreement  by  such  third  party  that  ihe  indorae- 
nent  was  made  as  surety  for  the  maker,  for 
the  security  of  the  note  to  the  payee.  When 
•ucb  an  tnlention  or  agreement  appeared,  the 
IndorsemeDt  in  blank  ot  Ibe  third  party  was 
held  to  be  a  g^iaranty  to  the  payee  of  the  note; 
«nd  the  legal  import  of  such  an  Indorsement 
wBH  held  to  be  that  the  note  when  due  should 
be  collectible  by  tiie  use  ot  due  diHgence. 

Btekwith  V.  Angeli,  6  Conn,  316;  Parkin* 
Catlin.  11  Coon.  216;  LaJUn  v.  Pomeroy,  11 
Coau.  410;  OmOe  v.  OaniUt,  le  Conn.  228. 

Parol  evidence  has  always  been  held  to  be 
Admlsalble  to  show  the  real  character  o!  the  in- 
dorsement, wbelbei  it  was  Intended  to  be  a 
fuatanty,  an  ordinary  indorsement  of  negotia- 
ble paper,  or  indorsM  merely  for  the  purpose 
«f  collection. 

Perkim  t.  OatUn  and  BiddU  v,  fltewji*,  m- 

Gea.  Stat.  1888,  §  1860,  was  passed  for  the 
«zpress  purpose  of  changing  the  law  of  Con- 
necticut, and  making  It  conform  to  the  settled 


ordinary  indorsement  of  neeoliable  paper,  as 
between  such  indorser  and  toe  payee  or  subse- 
qaent  holders  ot  such  paper.  Such  being 
now  the  legal  Import  of  such  an  indorsement, 
the  plaintiff  cannot  recover  in  Ibis  case  when 
the  defendant  had  no  knowledge  that  bis  In- 
<lorsemeDt  was,  or  was  intended  to  be,  a  guar- 
anty. In  every  case  of  guaranty  in  this  court 
«lnce  the  enactment  of  that  Statute,  an  express 
■contract  of  guaranty  was  made  and  approved, 
to  bold  a  par^  as  a  guarantor  of  a  note. 

City  8av.  Bank  Y.Bopton,  2  New  Eng.  Bep. 
«M,  63  Conn.  438;  OoviUt  v.  Peek,  4  New  Eng. 
Rep,  838,  65  Conn.  261;  Lemmoji  v.  Strong,  S 
New  Eng.  Rep.  818.  65  Conn.  443:  Loomit 
2rttt.  V,  Earil,  67  Conn.  485;  l)/lfr  v.  Wadding- 
Aam.  8  L.  R.  A,  657,  68  Conn.  378. 
JUr.  Lynde  Harrlaon,  for  appellee : 
The  contract  which  Is  Implied  from  a  blaok 
■fadorsement  of  a  promissory  note,   whether 
ne^tiable  or  n on- negotiable,  is  that  the  note 
is  due  and  parable  according  to  its  tenor,  and 
that  the  maker  shall  be  able  to  pay  it  when  it 
comes  to  maturitr,  and  that  it  Is  collectible  by 
the  use  of  doe  diUgence. 
18L.KA. 


JVAi'-u  T.  Gatlin,  11  Coon.  818;  Clark  \. 
Sffrriam,  26  Coon.  678;  ftaruon  v.  Sherwood, 
2S  Conn.  437;  Holbrook  v.  Qmp,  88  Conn.  26: 
ForbtM  \.  Itoae,  48  Conn,  415;  Allen  t.  RandU, 
SO  Conn.  9;  Lemmon  t.  Strong,  6  New  £ae. 
Rep.  618,  65  Cono.  443. 

U  section  1860  of  the  General  Statutes  af- 
tpOi  this  case,  it  simply  meaoa  tlial  the  blank 
iodoraer  of  a  negotiable  noie,  being  a  person 
who  is  neither  Ita  maker  nor  its  payee,  before 
or  after  the  indorsement  of  the  note  by  the 
payee,  shall  be  under  the  same  liability  a*  an 
ordinary  Indorser  of  negotiable  paper. 

The  contract  which  an  ordinary  indorser  of 
negotiable  paper  enters  into  between  himself 
and  the  payee,  or  subsequent  iodorsera,  is  an 
undertaking  on  his  part  to  pay  the  note  or  bill 
on  due  notice  of  dishonor,  together  with  cer- 
tain warranties  as  to  title,  fienuinenesa,  and 
validity  of  the  paper,  as  well  as  capacity  and 
solvency  of  the  parties. 

Randolph,  Com.  Paper,  g§  18,  700,  706- 
707. 

Bermonr,  J.,  delivered  the  opinion  of  ths 

On  September  34,  1S84,  the  plaintiffs,  at 
the  request  of  one  J.  C.  Stevens,  gave  him 
their  accommodation  note  for  $2,000,  payable 
in  three  months,  and  agreed  to  give  him  an- 
other three-months  note  of  the  same  amount 
at  Its  maturity.  In  exchange  fur  this  nat« 
Stevens  gave  Uie  plaintiffs  Ills  six-months 
note,  of  the  same  date,  for  (2,000,  indorsed 
by  the  defendant.  On  the  27th  of  Decemtwr, 
1384,  the  plaintiffs  gave  Stevens  their  second 
note  as  agreed,  with  which  he  took  up  the 
first.     When  the  second  note  became  due  the 


able  in  two  months,  and  his  note,  for  a  1: 
sum,  payable  In  three  months,  esich  payable 
to  their  order  at  the  Tale  National  Bank. 
The  defendant  indoraed  each  of  these  notei 
in  blank  before  Stevens  delivered  'Oa.e.m  to 
the  plaintiffs.  Afterwards  the  plaintiffs  in- 
dorsed them,  writingtheir  names  below  that 
of  the  defendant.  These  notes  were  given 
by  Stevens  to  the  plaintiffs  as  a  security  for 
the  loan  by  the  plaintiffs  of  the  sum  therein 
mentioned,  namely,  of  the  sum  to  be  raised 
by  the  discount  of  tne  above-mentioned  accom- 
modation notes  made  by  the  plaintiffs.  At 
each  of  the  times  when  Stevens  signed  the 
notes,  namely,  on  September  24,  when  he 
signed  the  six-months  note,  for  $2,000,  and 
on  April  3,  when  he  signed  the  two  notes  in 
renewal  thereof  (the  indorsement  of  which 
is  the  subject  of  this  suit),  he  and  one  of 
the  plaintiffa  were  together  at  Stevens'  otilce. 
Before  the  notes  were  delivered  to  the  plain- 
tiffs Stevens  called  the  defendant  into  the 
office,  and  he  then  Indorsed  the  notes  in  the 
presence  of  Stevens  and  the  plaintiffs.  There 
was  no  conversation  in  relation  to  the  in- 
dorsements, nor  was  there  any  conversntlon 
between  .the  defendant  and  the  plaintiffs  at 
any  otlier  time  in  relation  thereto.  There  was 
no  evidence  of  any  agreement  between  them, 
except  such  as  the  law  imports  from  the  blank 
indorsement  which  the  defendant  put  upon  the 
notei,  as  the  tame  appears  upon  them,  under 
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the  clrcumatances  and  upon  the  facts  already 

detailed.  Nor  was  there  aoj  other  evidence 
thnt  the  defendant  bad  any  knowledge  that 
hiH  indorsement  of  the  notes  was,  or  was  in- 
tended to  be,  ft  Euaranty  to  tbe  plaintiffs. 
There  was  no  evidenc«  that  the  defendant 
had  any  knowledge  of  tlie  exchange  of  notea 
by  the  plaititifts  and  Stcvena.  The  notes  of 
April  2,  1B85,  were  duly  presented  for  pay- 
ment at  tbe  bank,  but  were  not  paid.  Notice 
thereof  was  dulv  given  to  the  defendant. 
The  plaintiffs  still  own  tbe  notes,  and  they 
are  still  wholly  unpaid.  At  their  maturity 
the  maker  was  insolTent.  and  without  any 
property  exemjjt  from  eiecution.  These  are 
the  facta  In  brief  as  they  are  stat«d  in  the 
flndine.  Tbe  case,  after  a  short  explanation 
by  the  counsel  for  the  defendant,  was  sub- 
mitl«d  to  UB  on  briefs,  and  the  questions  dis- 
cussed relate  to  the  liability  of  tbe  defend- 
ant upon  the  tacts  found.  The  finding  is 
■lightly  complicated.  To  simplify  the  mat- 
ter we  copy  one  of  the  notes,  with  ""  '"- 
,a  -'-  *  .    -     . 

Pt 

date 

-*1.000.  NewHaTen,Ct.,  April  ad,  1886. 
Two  months  aftw  dale,  I  promise  to  pay  to 
the  order  of  I.  8.  Spencer's  Sons  one  thousand 
dollars  at  Yale  ^National  Bank,  value  re- 
ceived, with  interest.     J.  C.  Stevens. 

[Indorsed;]  Chos.  G.  Allertoo.  I.  B. 
Snencer'a  Sons. " 

'In  the  year  1884  the  Legislature  paaaed  the 
tollowiug  Act:  "The  blank  indoreement  of 
a  negotiable  or  a  non- negotiable  note,  by 
person  who  is  neither  Its  maker  nor  its  paye  . 
before  or  after  the  indorsement  of  sucn  note 
by  the  payee,  shall  import  the 
an  ordinary  indorsement  of  negotiable  paper 
as  between  such  indorser  ana  the  payee  or 
subsequent  holders  of  such  paper.  Qen. 
Stat.  ^  1S60.  Before  the  passage  of  this  Act, 
by  the  law  of  this  State  as  declared  through 
a  long  line  of  decisions,  from  Brndl}/  - 
PJtelpa,  2  Root,  825,  to  -iSVna  Nat.  Bank 
Charier  Oak  L.  Ins.  Co..  50  Conn.  167,  the 
blank  indorsement  of  either  a  negotiable  or 
a  non -negotiable  note  by  a  stranger  to  the 
note  implied,  prima  facie,  a  contract 
part  of  the  Indorser  that  the  note  was  d 
payable  according  to  its  tenor ;  that  the  maker 


the  use  of  due  diligence.  And  thii 
law,  it  was  held  in  the  latter  case  above 
cited,  whether  the  indorsement  by  the  third 
party  was  for  the  betl^r  security  of  the 
■payee  or  for  the  purpose  of  getting  the  note 
discounted.  The  eame  case,  commenting 
upon  our  long -established  law  on  tliis  sub- 
ject, speaks  of  it  as  peculiar  to  this  State, 
no  part  of  the  law-merchant,  and  the  anom- 
alous ctistence  of  which  eminent  judges, 
while  admitting,  have  regretted.  The  Stat- 
ute was  doubtless  Intended  to  deliver  oui 
law  from  its  anomalous  position,  and  bring 
It  into  harmony  with  tbe  law-merchant  as  it 
Is  interpreted  in  the  great  commercial  centeis 
of  our  country  with  which  we  are  connected 
In  buaineas  transactions,  involving  tiie  daily 
exchange  of  notea,  bills,  and  all  mannet  of 
Dcgotinble  securities.  The  Statute  is  before 
18L.R.A. 


this  court  for  the  flnrt  time,  and  we  have- 

liven  it  the  consideration  commensurate  t» 
its  importance.  Under  it,  it  Is  at  once  ap- 
parent that  the  blank  indorsement  of  a  ne- 
gotiable or  non-ne^tiable  note  by  k  peiBOD- 
who  is  neither  its  maker  nor  payee,  whether 
before  or  after  its  indorsement  by  Uie  payee, 

longer  imports  a  coniract  that  the  indoner 
will  pay  the  not«  if,  on  tbe  use  of  du«  dili- 
gence, it  is  not  collected  of  the  maker.  It  i» 
-10  longer  a  contract  of  guaranty.  But  it 
mports,  as  between  such  indorser  &nd  (be- 
payee,  or  sut>Bequent  holders  thereof.  »  con- 
tract of  an  ordinary  indorsement  of  negotiabla 
paper,  which  is,  by  the  law-merchant  a 
contract  for  payment  conditioned  on  due 
presentment  to  tbe  maker  for  payment  and 
due  notice  of  dishonor.  The  cull  contract 
which  the  general  commercial  law  implies- 
from  the  inoorsemsnt  of  a  negotiable  promis- 
note  on  the  part  of  the  indorser,  with 
._ .  In  favor  of  the  indorsee,  and  every  suti- 
sequent  holder  to  whom  the  note  is  truis- 
ferred,  is  (1)  that  the  Instrument  itself,  and 
the  antecedent  signatures  thereon,  are  genu- 
ine ;  (3)  that  be  (tbe  indorser}  has  a  good 
title  to  the  instrument ;  (SI  that  he  is  com- 
petent to  bind  himself  by  the  indorsement  a*- 
indorser;  (4)  that  the  maker  is  competent  t» 
hind  himself  to  the  payment,  and  will,  upon 
due  presentment  of  tlie  note,  pav  it  at  mator- 
ily.  or  when  it  is  due ;  (fi)  that  if,  when 
duly  presented,  it  is  not  paid  by  tlie  maker. 
he  (the  Indorser)  will,  upon  due  and  reaaoa- 
able  notice  given  him  or  the  dishonor,  my 
the  same  to  the  indorsee  or  other  holder. 
Story,  Prom.  Notes,  §  13fi.  Into  this  con- 
tract, under  our  Statute,  the  indorser  of  & 
note,  either  negotiable  or  non -negotiable, 
though  a  stranger  thereto,  Impliedly  comes, 
as  between  himself  and  the  payee  or  subse- 
quent holder. 

Thus  far  there  Is  no  difficulty,  and  it  1» 
evident  that,  prima  facie  at  least,  the  de- 
fendant is  an  ordinary  indorser,  and  not  s. 
guarantor  of  the  notes.  But  the  tacts  in  tjiis- 
case  require  us  to  consider  the  provision  of 
the  Statute  that  the  indorsement  thereia 
mentioned  sha!  1  import  a  contract  of  ordinan- 
indorsement  t)etneen  the  parties  namea, 
whether  it  stand  Ijefore  or  after  the  indorse- 
ment by  tbe  payee.  Here  the  plaintiffs  in- 
dorsed tbe  note  after  the  defendant,  and  th» 
order  o(  their  names  upon  it  accords  witk 
the  fact.  Such  an  indorsement  fails  within. 
whatBigelow,  J.,  in  Olappf.Ske,  18  Gray, 
403,  calls  "an  anomalous  class  of  cases,"  and 
which  the  test-books  generally  call  "irregu- 
lar indorsements."  It  is  impossible  to  har- 
monize the  existing  decisions  In  respect  to 
the  Import  of  sucn  an  Indorsement.  They 
are  very  numerous,  divert,  and  conflicting. 
Our  statute  may  render  much  of  the  discus- 
sion of  other  jurisdictions  valueless  to  us 
except  as  a  guide  to  its  construction,  if,  upon 
examination,  its  language  should  appear 
ambiguous.  Does  the  Statute,  then,  intend 
to  go  any  further  tlian  simply  to  declare  that, 
irrespective  of  the  poaitlon  of  his  name,  & 
third  person  who  puts  his  name  on  the  iMct 
of  a  note  is  to  be  held  as  an  ordinary  indorser, 
and  not  as  a  guarantor !  Or  do  the  other  pre- 
I  visioDs  clearly  indicat*  a  purpose  to  leave 
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DO  qiieatlon  open  which  would  turn  upon 
the  relative  poaltloa  of  the  iudorsetneutB,  and 
to  proTlde  that  sach  third  partj,  though  iu- 
doraing  before  and  above  the  pajee,  is.  never- 
tiielesa,  quoad  him  and  Bubseiiuent  lioldcrs, 
impliedly  an  Indnrser  precisely  in  the  order 
in  which  be  itands  upon  the  noie?  We  un- 
hesitatingly iDclinetotlie  latter  coDBtruction. 
The  language  of  the  Statute,  staodiag  by 
itself,  and  bIbo  as  construed  in  the  light  of 
the  greater  weight  of  authority,  seema  to 
leave  no  room  for  doubt.  Daniel,  in  bis 
work  on  Negotiable  Instruments,  treating  of 
tbe  various  decisions  relating  to  the  transfer 
of  notes  by  indorsemeDt,  says  (sec.  713)  : 
"When  nothing  appears  but  the  instrument 
Itself,  bearing  a  third  peraon's  name  before 
tbe  payee's,  in  a  suit  by  tbe  indorsee  of  the 

efee.  the  Question  next  arises,  What  is  to 
presumed  to  have  been  the  contract  and 
liability  of  such  a  personT  It  will  bo  pre- 
•umed.  In  the  first  place,  from  the  fact  that 
tbe  name  is  before  that  of  tbe  payee  in  order, 
that  it  was  placed  there  before  nia  in  point 
of  time,  and  was  placed  upon  the  Qot«  In  Its 
lucentlon  with  a  view  of  Btrengthcning  its 
credit  with  the  payee,  and  inducing  him  to 
take  It ;  and,  for  the  reason  that  such  third 
person  never  was  tbe  legal  holder  of  the 
paper,  it  is  held  by  a  number  of  authorilies 
that  be  cannot  be  deemed  an  indorser,  and 
roust  tie  regarded,  prima  facie,  as  a  Joint 
maker.  By  others  ft  is  held  that  be  is  prima 
facie  a  surety  or  guarantor,  using  those  terms 
■s  Uie  egufvalent  of  Joint  maker ;  others 
consider  tbat  he  is  prima  facie  only  second- 
ftrilf  liable  as  a  guarantor ;  while  very  many 
regard  blm  as  assuming  tbe  liability  of  a 
second  indorser."  "But,"  says  the  author 
(^  714),  "it  would  seem  to  us  tbat  such  a 
party  ought  to  be  regarded  as  first  indorser. 
If  he  lnt«nded  to  be  second  indoreer,  he 
•hould  have  refrained  from  putting  bis  name 
on  the  QDt«  until  it  was  first  indorsed  by  tbe 
payee.  Bv  placing  it  first  he  enables  tbe 
payee  to  place  bis  own  afterwards ;  and  prima 
facie  tbe  facts  would  seem  to  indicate  such 
intention.  There  is  nothing  in  the  objection 
tliat  there  is  no  title  in  bim  to  indorse  awav. 
Prior  parties  could  not  Xte  sued  without  tbe 
payee's  indorsement;  but  he,  beln^  an  in- 
aoTaer,  can  l»e  sued  by  anyone  deriving  title 
under  him.  In  fact,  his  position  seems  to 
render  his  liahilitj  strictly  analogouH  to 
that  of  the  drawer  of  a  bill  upon  the  maker 
in  favor  of  tbe  payee ;  and  so  to  regard  it  sim- 
plifies, as  it  seems  to  us,  a  question  which, 
unless  such  analogy  be  followed,  iseiceed- 
logly  complicated  and  difficult."  "When 
(§  716)  the  not«  is  sued  upon  by  the  payee. 
It  is  held  that  the  Idea  of  tbe  party  before 
him  being  bound  as  an  indorser  is  excluded. 
But  this  doctrine  does  not  seem  to  us  cor- 
rect The  indorsement,  it  is  true.  Is  an  irreg- 
ular one;  but  it  Is  quite  similar  to  a  bill 
drawn  bv  the  fndoraer  on  the  maker,  and  to 
follow  that  analogy  in  all  regards  seems  to 
us  the  simplest  ana  most  reasonable  solution 
of  the  question.  And  there  are  a  number 
of  cases  which  regard  such  a  party's  liability 
Bs  prima  facie  that  of  an  indorser."  Judge 
Story,  discussing  tbe  various  decisions 
concerning  Irregular  Indorsements,  says 
18L.R.  A. 


"When  tbe  note  is  negotiable,  and  is  in- 
dorsed in  blank  by  a  third  person,  not  being 
the  payee  or  a  prior  indorsee  thereof,  there, 
in  tbe  absence  of  any  controlling  proof,  it  is 
presumed  that  such  person  muans  to  hind 
himself  in  tbe  character  of  an  indorser,  and 
not  otherwise,  and  precisely  In  the  order  and 
manner  in  which  be  slnnds  on  the  note.  If 
the  note  is  not  negotiuble,  and  tbe  indorse- 
ment in  blank  is  not  a  part  of  the  original 
transaction,  but  subsequently  made,  then,  ia 
the  absence  of  tbe  liae  controlling  proofs, 
it  is  deemed  a  mere  guaranty,  and  the  in- 
dorser liable  only  as  guarantor."  Story, 
Prom.  Notes,  S  480. 

Randolph,  in  bis  recent  treatise  on  Com- 
mercial Paper,  goes  extensively  into  the  sub- 
ject o<  irregular  indorsements.  Presuming 
tbat  it  is  a  matter  of  frequent  occurrence,  ia 
tbe  United  States  especially,  thit  one  who 
is  neither  maker  nor  payee  of  a  note  places 
his  name  on  the  back  of  it  at  the  time  of  its 
inception,  be  says  tbe  legal  effect  of  such 
indorsements  has  l>een  much  dlBcussed  and 
variously  decided.  He  discusses  the  numer- 
ous cases  which  follow  tbe  Massacbusetta 
rule,  and  bold  such  indorser  to  be  a  joint 
maker,  though  now,  by  Statute  of  1B83,  ho 
Is  entitled,  like  an  indorser,  to  notice  of  dis- 
honor ;  the  also  numerous  cases  which  hold, 
as  did  our  courts,  such  an  indorser  to  be  a 
guarantor:  and  the  cases,  in  opposition  to 
both  of  these  views,  which  bold  that  such 
indorser  .contracts  and  becomes  liable  as  an 
indorser,  bis  position  on  tbe  back  of  tbe  note 
indicating  that  intention.  In  California  and 
Dakota,  be  odds  {^§  886) ,  "  he-  is  now  by  stat- 
ute liable  as  an  indorser  to  tbe  payee ;  and 
so,  bj  a  recent  Statute  in  Connecticut, 
wbether  tbe  note  is  negotiable  or  not,  and 
whether  he  indorses  before  or  after  the  payee." 
Randolph,  Com.  Paper,  J  829,  et  teg. 

In  SaU  V.  A'etecmnA.  7  Hill,  416,  it  wsa 
held  that  one  who  writes  hia  name  in  blank 
on  tbe  back  of  a  negotiable  note  before  tbe 
payee  indorses  tbe  same  ia  not  liable  as  maker 
nor  as  guarantor;  thus,  aays  WoodruH,  J., 
in  Eahn  v.  SvU,  i  E,  D.  Smith,  670,  over- 
ruling all  tbe  previous  cases  to  that  effect. 
It  was  also  hela  in  .ffofl  v.  A'tjeerrmli,  that  tbo 
person  so  writing  his  name  could  be  held 
liable  to  such  payee  as  indorser.  8pie>  v. 
Gilmnre,  1  N.  T.  833.  Is  to  tbe  same  etlect. 
In  Moort  v.  Crou,  19  N.  Y.  227,  it  was  held 
tbat  one  who,  for  tbe  accommodation  of  tbe 
maker,  indorses  his  note  payable  to  the  order 
of  a  third  person,  is  liable  thereon  to  such 
payee  as  indorser.  In  that  case,  as  in  the 
one  at  bar,  the  third  party  indorsed  the  I^per 
before  It  was  indorsed  by  the  payee.  Tbiis 
it  would  appear  tbat  in  New  York  the  result 
reached  b.y  our  Statute  was  reached  through 
the  courts  instead  of  through  the  Legislature. 
The  authorities  quoted,  by  showing  the  var- 
ious positions  which  bave  been  taken  respect- 
ing the  matter  under  consideration,  throw 


fiBBSing  the  statute,  and 
ch  should  bo  given  it, 
but  show  also  the  impossibility  of  liarmoniz- 
ing  OUT  law,  under  any  Interpretation  of  it, 
wUh  the  law  of  all  cuir  neighboring  States, 
F^m  this  examination  of  tbe  authorities  w« 
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feel  the  more  Msnred  In  holding  tb»t  tlie  de- 
fendant, in  the  caae  at  bar,  upon  the  ebow- 
iag  of  Uie  note  itself,  la  an  ordinarf  indorser, 
and  may  b«  held  as  anch  bj  tbe  plaintiff, 
vbo  Is  pa7e«,  and  whoMt  name  appeata  as  an 
indoner  Bubeequent  to  that  of  the  defendant. 
Bo  much  for  the  contract  which  the  Statute 
imports. 

A  third  question  remaini.  namely,  wbetlier 
the  contract  whi(^  the  Btatute  importa  can 
be  varied  by  parol  evidence,  and,  if  go,  irhen 
and  how.  The  general  eipresslons  scattered 
throneh  our  reports,  consequent  upon  our 
peculiar  law  reapectinK  the  contract  prima 
facie  implied  by  tbe  indorsement  of  a  note 
by  a  stranger,  make  it  a  little  difficult  to  gice 
an  answer  that  shall  at  firat  sight  appear  con- 
sistent with  Bome  of  our  decisions,  or  ratlier 
with  some  of  tbe  expressions  used  in  some 
of  our  decisions.  Indeed,  the  principle  in- 
volved has  been  variously  deciaed  In  differ- 
ent lurisdlctloDS  and  at  different  times  In  tjie 
same  Jurisdiction.  Id  Jitdifto  v.  Simttu,  82 
Conn.  878,  after  stating  the  contract  which 
Uie  law  implies  from  the  blank  indorsement 
of  a  note  by  a  stranger,  tbe  case  holds  that 
this  Implication  Is,  however,  only  prima 
facie,  and  will  yield  to  proof  of  the  real 
character  of  the  contract.  Notes  so  indorsed, 
it  says,  have  not  the  sanctity  of  ordinary  ne- 
gotiable Da^r,  and  do  not  fall  within  the 
rules  of  the  law-merchant.  Any  person  tak- 
ing them,  therefore,  is  put  upon  an  inquiry 
aa  to  the  real  character  of  the  contract.  In 
Bedeaith  v.  Attgell,  S  Conn.  815,  a  third  party 
wrote  his  name  on  the  back  of  a  non-negotia- 
ble note,  under,  as  he  claimed,  a  special 
parol  agreement  with  the  payee.  It  was  de- 
cided that  be  might  prove  tbe  special  agree- 
ment when  sued  by  the  payee.  The  court 
said;  "The  undertaking  of  an  Indorser  Is 
always  collateral,  unless  made  otherwise  bj 
a  special  agreement.  But  tbe  defendant  was 
not  an  indorser,  because  he  was  neither  prom- 
isee  nor  indorsee.  His  contract  was  therefore 
necessarily  special,  and  whatever  the  parties 
chose  to  make  It." 

It  appears  from  these  and  other  cases  which 
might  oe  cited  that  parol  evidence  has  been 
admitted  to  prove  tne  real  contract  entered 
Into  by  a  third  party  when  he  made  a  blank 
indorsement  of  a  note,  because  such  blank 
indorsement  only  prima  facie  implied  a  con- 
tract of  guaranty ;  and  because,  being  anom- 
alous, and  not  the  ordinary  indorsement  rec- 
ognized by  the  Inw-mercbant,  It  posaessed 
none  of  Its  sanctity,  but  was  its  own  suffi- 
cient notice  of  its  irregularity.  But  our 
courts  have  not  failed  to  recognize  and  up- 
hold the  sanctity  of  a  regular  Indorsement. 
The  law  on  that  subject  was  admirably  stated 
by  Butler,  Ch.  J.,  In  Dali  v.  Oiar,  38  Conn. 
11.  That  case  held  "that  the  contract  Im- 
plied by  law  from  a  blank  indorsement  of  a 
negotiable  note  before  Its  maturity  by  the 
payee  is  as  certain  and  absolute  as  IF  written 
out  in  full,  and  parol  evidence  is  not  ad- 
missible to  contradict  it.  Tbis  rule  is  ap- 
Slicable  between  Indorser  and  indorsee,  and 
I  is  not  competent  for  tbe  former  to  prove  a 
contemporaneous  naked  agreement  that  an 
unrestricted  Indorsement  should  be  operative 
as  a  restricted  one  only,  in  bar  of  an  action 
13L.n.A. 


by  tbe  latter."  "There  ate,"  sav«  the  opin- 
l<Hi,  "fonr  classei  of  cases  In  which,  aa  ex- 
ceptional OMes,  and  as  between  tbe  original 
parties,  indorser  and  Indorsee,  anv  relation, 
antecedent  agreement,  or  state  of  lacta,  from 
which  a  ooutroiling  equity  arises,  mar  be 
pleaded  and  provea  by  parol  In  bar  of  aa 
action  on  tbe  warranty.  Thus  the  relatimi  d 
principal  uid  agent  may  be  shown,  for  the 
agent  takes  no  title  or  wamuatr  frMn  tbe  in- 
dorser, but  holds  as  agent  8o,  leamdlj/.  tt 
may  )}e  shown  that  the  note  waalndoned  to  Ow 
holder  For  some  special  purpose,  and  Is  holden 
in  trust,  as  where  it  Is  Indorsed  and  delivered 
for  collection  merely.  .  .  .  THirdlg,  the 
relation  of  principal  and  surety  may  be 
shown,  and  mat  the  indorsement  waa  Diade 
at  tbe  request  and  for  the  acconunodatimi  of 
the  Immediate  Indorsee ;  for  the  equity  of 
the  relation  forbids  the  enforcement  of  t^ 
contract.  Such  was  the  case  of  Qim  v. 
^viding,  34  Conn.  S78.  So.  fovrlAlg,  it 
may  be  shown  that  there  was  an  equity  aris- 
ing from  an  antecedent  transaction,  includ- 
ing an  agreement  that  the  note  should  be 
taken  in  sole  reliance  on  tlie  responsibility 
of  the  maker,  and  that  it  was  Indtnaed  Id 
order  to  transfer  the  title  in  pursuance  of  snch 
agreement,  and  that  tbe  attempt  to  enforce  It 
Is  a  fraud.  Such  was  Ihtttur  t.  Ohetebrovgh, 
86  Conn.  8S.    These  exceptions  illnstrale  the 

In  AOm  V.  HundU,  40  Conn.  SSS,  tbe  de- 
fendants had  signed  a  writing  on  the  back 
of  thenote,  asfollows:  "Por  value  received, 
we  jointly  and  severally  gnanmtj^  the  within 
note  good  and  collectible  until  paid."  Held, 
that  ft  could  not  be  shown  by  parol  that  Uie 
defendants,  though  in  form  guanotois.  in 
fact  undertook  thereby  to  obligata  tbemselres 
*'  pay  the  note ;  nor  that  they  made  at  the 


time  a  verbal  promise  to  pay  the  debt.  The 
court  says :  "There  Is  an  anomalous  class  ~* 
cases  where  a  third  person,  netUier  payee  n 


either  as  original  promisor,  guaranttw, 
or  Indorser,  accoiding  to  the  nature  of  the 
transaction  and  the  understanding  of  the 
parties.  [Citing  cases.]  But  In  all  these 
cases  the  Indorsement  is  in  blank,  and  Uiere 
Is  no  written  contract,  and  none  is  definitely 
Implied  by  law  tnnn  tbe  iudoisement.  In 
caaes  of  blank  Indorsements,  where  tbe  oon- 


missible  to  contradict  or  vary  it.  The  Su- 
preme Court  of  HaaBacbusetU,  In  the  recent 
case  of  Alien  v.  flroufn,  134  Haas.  77,  held 
that  parol  evidence  was  not  admissible  to 
show  that  indorsers  who  Indorsed  a  promts 
sory  note  twfore  delivery  to  the  payee  were 
accommodation  Indorsers  and  snreties  wily." 
In  Story  on  Promissory  Notes,  g  1  '.Ci.  note  1, 
many  cases  are  cited  to  the  point  that  tbe 
contract  implied  by  law,  from  a  regular  in- 
dorsement, IS  as  certain  as  if  it  wen  expressed 
in  writing,  and  parol  evidence  is  not  admit- 
ted to  vary  It.  To  the  same  effect  sev  Dan- 
iel, Neg.  Inst,  g  717  ti  teg.  In  Randolph 
on  Commercial  Paper,  where  much  attentlMi 
Is  given  to  the  subject  throughout  the  woriL 
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It  is  itKbed  (9  T7Q  thftt  moat  authorities  hold 
that  tbe  implications  and  fntendmeDts  which 
tho  law-merchsot  hM  attached  to  blank  Id- 
dorsementa  of  negotiable  cmmmerclal  paper 
rraidei  them  ezpren  and  complete  contracts 
wbidi  cannot  be  explained  or  rarf  ed  by  parol. 
See  also  3  Paisons,  Kotes  ft  BUla,  p.  S8, 
cbap,  1,  §  9. 

Now,  nnder  our  Statute,  the  blank  Indorse- 
ment of  a  negotiable  or  nou- negotiable  note, 
hj  a  person  wbo  la  neither  Its  mafcer  nor  its 
payee  before  or  after  the  Indorsement  of  sach 
note  bj  the  payee,  can  no  longer  be  clasBed 
M  an  aDotnaloas  or  irregular  indorsement, 
nor  will'  tbe  rales  applicable  to  aucb  in- 
dorsements any  longer  apply.  They  ceaae 
to  exist  as  the  reason  for  ttaem  ceases.  Bt 
the  very  terms  and  foroe  of  the  Statute  sucn 
«n  indorsement  becomes,  to  all  Intents,  a 
regular,  ordinary  indorsement,  and  the  rules 
ttppllcable  to  uie  regular  indorsement  of 
negotiable  paper  apply.  ETidently,  then, 
the  Judgment  rendei«a  by  the  court  below 
for  the  plaintiffs  in  this  cnae  waa  correct. 
The  defendant's  case  comes  within  none  of 
tlie  eiceptioDS  named  in  DtUt  t.  Oear,  sucnt. 
It  comes  nearest  to  the  third  exception.  *But 
In  Uie  case  of  Oa»e  y.  ^/avlding,  24  Conn. 
578,  given  as  an  example  of  what  was  covered 
by  that  exception,  the  note  was  only  appar- 
ently commercial  paper,  regularly  indoned. 
In  fact,  the  defendant,  a  stranger  to  tbe  note, 
Indorsed  It  in  blank  at  the  request  of  the 

alalntlS,  who  afterwards  indorsed  it'  over 
le  defendant's  name,  and  prcxiured  it  to  be 
discounted  at  the  bank.  As  IwtweeD  the 
partlea  It  was  the  cbm  of  a  note  indorsed  In 
blank  by  a  stranger,  the  prima  facie  import 
of  wblui  was  that  tbe  fndorser  would  pay  It 
if  it  conid  not  be  collected  of  the  maker  by 
tbe  use  of  doe  dlllgenoo.    But  the  law  per- 


mitted the  defendant  to  show  tbe  real  con- 
tract, and  be  proved  that  his  Indorsement 
was  intended  as  security  for  the  bank  only, 
and  was  made  because  tbe  bank  would  not 
discount  the  note  for  the  plaintiff  on  the 
security  of  the  maker  alone,  but  required  an 
indorser.  So  the  plaintiff,  who  was  Um 
payee,  and  the  first  indorser  in  order  of 
names,  though  second  In  order  of  time,  failed 
to  recover.  In  the  case  at  bar  the  defendant 
indorsed  the  notes  In  the  presence  of  tbuir 
mater  and  the  plaintiffs  before  tbey  were 
delivered.  There  wasnoconversation  at  that 
time  in  relation  to  such  indorsement,  nor 
ever  any  between  the  plaintiffs  and  defendant 
in  relation  thereto,  nor  any  evidence  of  any 
agreement  between  them  different  from  that 
wnicb  the  law  imports  from  the  blank  in- 
dorsement of  the  defendant  under  the  cir- 
cumstances stated.  Such  circumstances  cer- 
tainly indicate  that  the  Indorsement  waa 
made  for  the  security  of  tlie  plaintiffs.  At 
their  maturity  the  notes  were  duly  present- 
ed for  payment,  but  were  not  psia.  Due 
notice  of  tbetr  dlsboaor  was  given  to  the 
defendant,  and  subsequently  this  suit  was 
brought.  We  see  no  sufflcfent  reason  why, 
under  the  Statute,  the  defendant  must  not 
be  beld  aa  an  ordinary  Indorser  of  negotiable 

faper.  As  the  law  now  stands.  If  a  party 
atends  to  contract  only  as  second  Indorser, 
he  should  see  to  It  that  the  location  of  bU 
name  accords  with  such  intention.  If  Iw, 
intends  to  contract  as  guarantor,  or  to  make 
any  different  contract  from  that  of  an  ordi- 
nary indorser,  he  should  write  it  out  abova 
his  signature. 
l^ere  ii  no  grtvr  «n  tht  judgment  appealti 

The  other  Judges  concurred. 


HEBRAaEA  BTJPKBHE  OOUItT. 


mcbolas  WULLENWABEB  «t  aL 

Ulcbael  DUNIOAIT  it  oL,  Afptt. 

tnstb.  9n.} 

*1.  A  ppopoattlaai  to  ls«u«  Ixmda  to  k 
ndlwar  company  la  in  the  BBrtnre  of  m 

eontnsoti  upon  Oie  aooeptance  of  vhloli  botb 
parties  are  bonod  by  the  aareement. 
8.  WlMvo  eert»ln  potltloiMTs  wore  1b- 
dneod  to  mUpt  ft  potMosi  csUlni  an  eleoUon 
In  K.  Township,  BmniA  Ooun^.  upon  ibe  repTe> 
seatatlons  of  an  agent  of  the  railway  oompany 
that  the  depot  would  be  looaied  on  SMtlon  IS  of 
aald  township,  wbeo  In  fact  tbe  depot  vu  after- 
wards  loestsd  In  section  lt,—Bdd.  tbat  tbe  com. 
panj  was  Ixnmd  by  the  repreeentatlonB  of  Its 
ogenlB,  and  tliat  persons  who  bad  been  deoeived 
(hereby,  and  Induoed  to  sl^n  tbe  petition,  mlgfat 
•et  up  suob  facta  to  enjoin  the  tButng  of  the 

*Head  notes  by  tbs  Ooimx. 


Vote.— For  power  to  bane  railroad  aid  bonds,  see 
Cantlllon  v.  Dubuque  A  H.  W,  B.  Oo-  (lowu  E  L. 
R.  A.  ns.  not*. 

18  L.  B.  A. 


_  .  w  the  purpose 
of  votlnc  aid  for  a  railway.  'Without  a  petlikm 
so  signed  by  the  full  number  requliedttMoaiK' 
mlSilaiien  bavs  no  Jurladlotlon. 
(On  rsAMVingJ 
4.  Wbero.  Intboeotu-Mof  tho  eanT»so- 
lag  and  eloctlane^rlof  to  induce  a  sufflcieut 
number  of  freebolden  of  a  certaiD  tosn  to  be- 
oome  Btcners  ot  a  petition  to  tbe  county  board 
for  ao  eleotton  tor  the  issuance  ot  bonds  to  ba  - 
donated  to  a  railroad  oompany.  certain  tepreern- 
tatious,  promises,  and  Induoemenis  were  falsely 
and  fraudulently  made  and  held  out  by  the  rail- 
road company  to  such  freeholders,  and  wfaloh  re- 
■nlted  In  ueh  freeholder*  becoming  rigners  to 
-Beld,  that  suob  repreeentaUona, 
Induoements,  altbouxh  made  at  a 
time  and  Becttng  previous  to  tbe  tlmeatwhl^ 
said  treeboldere  beosme  slfineis,  were  neverthft. 
lew  apartof  therttiKKts. 
i.  Where  tiro  »Bent«  of  a  railroad  eosa- 
paMj  wer«  oBi^ag^  In  the  common 
pnrpooe  of  solloltlDg  tbe  freeboldeis  of  a  town 
to  beoome  sUcneis  to  a  petition  for  the  calling  ot 


petUon.- 
andBect 


NKBHASKA  Soi-RBllB  COUST. 


Dac, 


■n  elMtlon  to  vote  boniti.  and  one  of  aiilil  arent* 
nuule  oertnln  uleditea  *nd  promlMa.  and  held  out 
certain  InducemeDti.  to  mid  freebotders,  who 
■bortly  nfterwordB  irere  bx  the  otber  of  ths  said 
•  le^nta  pmealed  wicb  nUd  peUtiOn.  and  rIrumI 
tbesame,— iftW,  tbatfuch  plcdgB^  promtoM,  and 
lnduc«DwnH  vers  a  part  ot  Oteragatas, 

(DeoesaberMiitnu 

APPEAL  by  defeDdants  from  a  decree  o(  tie 
District  Court  for  Seward  Coutitv  eojoia- 
fng  the  issiuuice  of  certain  r&iltoad  old  bondi, 
Amrtned. 

The  facia  are  full;  Bt&ted  In  the  opiniouB. 
XeuT*.  D.  C.  HcKlllIp  and  GeorKa  W, 
Poat,  for  appellants: 


ir  while  he  had  the  petition  for  that  pur- 
iiuBc,  aud  no  TepreseDtatiQns  appear  to  have 
Deea  made  at  or  atiout  the  tiine  of  algnlng;  and 
we  insist  that  in  auch  case  tbe^  are  aot  a  part 
of  the  reiguliB  aad  are  in  admissible. 

Mechem.  ±g.  ^^  714,  710,  nou. 

All  Goebuer  ever  told  an;  of  the  wituesaes 


was  not  relied  on. 

Montgomerji  B.  R  Co.  t.  MaltJimit,  77  Ala. 
SOT;  Mechem,  Ag.  g  T4B. 

A  peraou  dealing  with  an  agent  U  bound  to 
Inquire  as  to  his  authority. 

W/ieeltr  v.  PlatUmoulA   7  Neb.  278. 

Goebner's  promise  to  locate  a  depot  at  any 
particular  place  is  Insufflcient  to  in  validate  the 
signing  of  the  petition  as  a  frauduienl  repre- 
sentation cannot  be  predicated  on  a  promise 
not  perrormed. 

Periini  v.  I/mgee,  6  Neb.  328;  Boi  parte 
Fiilter.  18  Wend.  6011;  Lang  v.  Woodman,  68 
Me.  49;  Orovt  v.  Hodga,  65  Pa.  604;  Rannts 
V.  PeopU,  23  N.  T.  417;  Com.  v.  Brtnneman, 
1  Bawle,  811;  1  Wood,  Railway  Law,  pp.  112- 
114.  120;  MaHin  v.  Ptniacoia  A  G.  S.  Co.  B 
Fhi.  8:0i  TiektbwTBh  R.  Co.  v.  MeKtan,  12 
La.  Add.  68^;  CariitU  v.  Enanmllt,  I.  A  C. 
B.  L.  B.  Co.  IS  Ind.  477;  Mingiirir^,  0.  <£ 
Red  Biver  R.  Oo.  v.  Oron,  20  Ark.  448. 

The  representalions  must  have  been  made 
positively  as  an  ascertained  and  existing  fact 
aod  so  believed  to  be  such  existing  fact,  and 
must  be  clearly  and  distinctly  proved  as  al- 
leged in  the  petition. 

Mechem,  Ag.  §  748,  and  nota;  1  Wood, 
Kailway  Law,  110, 11],  noU  6. 

The  railroad  company  didnot  choose  or  have 
the  right  to  choose  tbe  persons  to  circulate  the 
pelilioo  and  is  not  bound  by  representations 
made  to  procure  signers. 

Mechem,  Ag.  g  747,  and  noU;  1  ParsoDS, 
Com.  p.  71. 

Nor  were  the  representations  made  as  the 
represcDtstioDS  of  the  railroad  company,  but 
were  usually  made  as  the  individual  represen- 
tations of  Ooebner,  and  in  auch  case  they 
could  not  bind  tbe  company,  by  reason  of  its 
claimiog  the  bonds. 

Oedar  Jiapidi  it  M.  R  Co.  v.  Boone  County, 
84  Iowa,  Bl;  State  v.  Lake  City,  25  Minn.  404; 
PlattttiU«  V,  OaUna  A  S.  W.  R.  Cc.  ^  Wis. 
493;  PeapU  v.  CltTie,  88  111.  S04. 

Defendant  railroad  company  cannot  be  held 
IS  L.  R.  A. 


liable  In  this  auit,  by  reaaon  of  not  baring 
adopted  and  ratified  auch  alleged  representa- 
tions with  full  knowledge  of  their  having  bees 
made  before  commencement  of  this  suit. 

Barnt  v.  CampbtU,  71  Ala.  271;  EweH's 
Evans,  Ag.  64-71;  Mechem,  Ag.  §  760;  Coke, 
Inst.  IV.  817;  Story.  Ag.  §§  239,  240.  Sc« 
also  Flattevaie  v.  OaUtta  A  B.W.  B.  Co.  4S 
Wit.  498;  Katt  Line  A  B.  B.  R  On.  v.  Gar- 
rett, 52  Tex.  182;  Belfael  <£  Jf.  L.  R.  Co.  r. 
Brook;  80  Me.  668;  Toanttnd  v.  Lamb,  H 
Neb.  324;  CAanOerlainv.  PaiNnilleAB.  R  R 
Co.  16  Ohio  St.  226;  1  Wood,  Railway  Law. 
§  as.  pp.  79,  81. 

Oral  testimony  as  to  declarations  as  to  wbera 
a  depot  will  be  located  being  promiasory  of 
somethiag  to  be  thereafter  done,  are  generally 
regarded  as  expressing  only  the  declarant  a 
o^oion,  belief,  or  expectation,  although  testi- 
fied to  as  having  twen  positively  represented. 

Montgomery  it  S.  B.  Co.  v.  MatiJieuit.  77  Ala. 
867,  24  Am.  &  Eng.  E.  B.  Cas.  9;  1  Redheld, 
Railways,  Stb  ed.  172,  17S;  Franklin  Glau  Co, 
T.  AleMmder,  2  N.  H.  380,  0  Am.  Dee.  98; 
Eanorer  Junction  d  8.  B.  Co.  v.  Grubb,  83 
Ps.  86;  Etanmille,  I.  it  0.  8.  L.  B.  Go.  v, 
Potev,  12  Ind.  363;  Jfofyan  v.  SailehurMi  Lodge, 
58  Misa.  6«fi:  Caieg  v.  PMladeiphia  A  C.  C.  R, 
Co.  80  Pa.  863;  Kotienbader  v.  Psten,  60  Pa. 
488;  Uppineotty.  Whitman,  88  Pa.  244;  Walk- 
er V.  MobiU  AO.ROo.U MIsk  246;  Unimt 
Nat.  Bank  v.  Bunt,  76  Mo.  4S9;  Bith  t.  Brad- 
ford, 17  Ind.  490;  Brownhe  v.  Ohio  1.  0. 1.  R 
Co.  18  Ind.  68;  Hardig  v.  MgrrivmUier  14  Ind. 
203;  Andrata  v.  Ohio  A  M.  B.  Cb.  14  Ind.  169; 
Jonei  V.  8t.  Lovit,  B.  C.  A  K.  R  Co.  79  Mo, 
92;  Peert  v.  Davie,  29  Mo.  184;  Hodgee  v,  7V>r- 
reg,  28  Mo.  108;  Cooley.  Tort*,  488-487;  1 
Story,  Eq.  §  199. 

A  party  who  bad  the  full  means  of  detecting- 
lb  e  misrepresentation  and  ascertslnlng  the- 
truth  hss  no  right  to  complain,  unless  some  il- 
legal means  have  been  resorted  to  for  the  pur- 
pose of  throwing  bim  off  his  gnard. 

WaU  T.  SlubSi.  2  VoB.  4  a  854;  Sytr  T. 
Eargrave,  10  Tes.  Jr.  606. 

Under  no  circumstances  can  Qoehner's  ac1» 
or  declarations  of  his  own  authority,  made 
after  the  signing  of  the  petition,  be  any  evi- 
dence against  the  defendant  company. 

1  Oreenl  Ev.  118,  114 ;  Plulpe  v.  Gdorga 
Creek  A  C.  R  Oo.  BO  Md.  B8«;  lYanklin  Bank 
V.  PUnTui/lmnia  D.  A  M.  BUam  Nan.  Co.  11 
Qill  &  3.  84;  Drake  v.  Chitago,  R  L  A  P.  R 
Oo.ia  Iowa,  69,  29Am.&Ei]r.B.R.CBB.  517. 

The  admissibility  of  tbe  oeclaration  of  an 
agent  against  his  principal  can  be  maintained 
only  where  what  the  agent  said  was  In  ib» 
transaction  of  tbe  biulness  of  bis  prlDCipal  and 
was  a  part  of  the  tranaactlon  itself. 

ifeDermott  v.  Hannibal  A  P.  B.  Oo.  m  Uo. 
286.  28  Am.  &  Eng.  R.  B.  Cas,  68S. 

The  location  of  a  depot  was  no  part  of  tbo 
business  of  getting  signers  to  the  petition. 

See  also  Chapman  v.  Srie  R  Oo.  S6  N.  T. 
584:  GilTnan  v.  Eaetem  R  Co.  18  Allen,  444i 
Armil  v.  Chicago,  B.  A  Q.  B.  Co.  70  Iowa,  130, 
28  Am,  &  Ena.  R.  R.  Cas.  467;  Livingtlon  v. 
loua  M.  R  Go.  66  Iowa,  B56;  Verm  v.  Bur- 
linglon,  0.  B.  A  M.  R  Go.  47  Iowa.  549. 

A  parol  contemporaneous  condition  cannot 
be  Ingrafted  upon  the  written  petition  by  evi- 
dence  of  the  declarations  of  a  par^  wbo  wa». 


18H. 


WVLUUiWABSB  T.  DdmOAII. 


81S 


not  flhown  to  bsve  otlier  authority  than  to  cir- 
Gulnteauch  petilion  for  Biguutures. 

Eatt  Line  A  S.  R.  R.  Co.  v.  Garrett,  63  Tei. 
137;  Rou$ton  A  T.  0.  B.  Oo.  t,  MeKinney,  65 
Tex.  176;  Martin  v.  fJim#wrtt,  49  NT  T. 
668;  Michigan  Vent.  R,  Co.  v,  Oovgar.  69  HI. 
SOS;  LwiimlU,  E.  A  St.  L.  R.  Oo.  v.  McYav. 
»8Iiid.891;  BondY.Fontiae.O.AP.  A.R.Oa. 
63  Mich.  643,  26  Am.  &  Eng.  R.  R.  Cas.  071. 
Ti-udQ  T.  Andtrion,  10  Mich.  857;  Rieev.  Pw»- 
■intylar  Club  cf  Grand  Bapidi,  62  Hicb.  B7. 

Meitrt.  B.S.  Norrai  uid  Oeor^e  W, 
Iiowley,  foi  appellee! ; 

To  autiiorize  the  hoard  of  mipervtfton  to  call 
a  special  towntbip  election  for  the  purpoae  of 
voting  bODd«  1q  a  towmhip  in  aid  of  works  of 
Internal  ImprovemeDts  a  petitfoD  8ia7)ed  bj  not 
leas  than  fifty  freeholders  of  bucd  towoBhlp 
must  be  presented  to  mich  board  otsupervison, 
seltine  forth  the  nature  of  the  work  contem- 
plated, etc. 

Comp.  Stat  1880.  ebap.  46,  g  14,  p.  943; 
State  V.  Babtaek.  21  Neb.  187. 

The  bnxdeo  of  proof  was  upon  the  appel- 
lants to  show  at  least  flftv  freehold  petitioners 
opoa  the  petition  before  the  hoard  would  bare 
jurisdiction  to  submit  the  qaealion  of  roUng 
^d  to  the  TOten  of  the  town. 

CbTi/kM  T.  Bmith,  84  WU.  881;  Eldrtd  t. 
Ltahy.  81  Wia.  648;  WUUam*  t.  Ectmtt,  2 
Wla.  129. 

The  obtainln)^  of  the  names  of  petlttoaeisbT 
false  representations  to  locate  the  depot  would 
make  those  who  signed  on  account  of  socfa 
promises  lUegal  petltionen,  and  all  such  names 
would  have  U>  be  disregarded  in  conalderlng 
the  petition. 

8%nnta  T.  Mdlet,  88  lows,  SS;  OurryY.  Deea- 
€ur  Ooxmty  Supri.  61  Iowa,  71;  Senderion  v. 
San  Antonio  A  M.  O.  B.  Co.  17  Tei.  680,  87 
Am.  Dec  676;  Ormrtp  v.  United  Btatet  Min. 
Co.  7  Gratt.  863,  09  Am.  Dec,  118;  Wiekham  t. 
Grant.  SSEaa.  S17. 

False  representaliona  made  to  the  electors  In 
order  to  induce  them  to  vote  bonds  to  a  railroad, 
may  be  shown  In  an  action  to  enjoin  the  issue 
of  the  bonda. 

Binnett  v.  MdU*,  Cxtrry  v.  Deealvr  County 
SupTM.  and  Wiekltamv.  Grant,  »upra;  Melendy 
T.  Keen,  89  HI.  896;  Bam\fard  v.  Handy,  28 
Weod.  260;  Bvrhop  v.  Milwatikeit.  18  Wis. 
481;  MeCUIlan  v.  Seott.  24  Wis.  81;  Dat4*  v. 
Dumont,  87  Iowa,  47;  Vrteland  t,  Hfev  Jeruy 
Stont  Co.  »  N.  J.  Eq.  188. 

The  relation  of  principal  and  agent  may  be 
Inferred  by  Implication  from  the  acta  of  the 
parties,  and  this  rale  applies  as  well  U)  agents 
of  corporations. 

ColutabuM  Oo.  T.  mirfofd,  1  Seb,  148;  JTw 
England  Mortg.  See.  Go.  v.  Barri*.  18  Neb.  666; 
MeEeichan  v.  Hopkint,  19  Neb.  88;  Roger*  v. 
Empint  Hardwire  Co.  24  Neb.  668. 

A  principal  most  adopt  the  acts  of  bis  agents 
■s  a  whole,  and  will  not  be  permlttod  to  retain 
that  part  which  Is  beneficial  and  reject  that 
which  is  not. 

Roper fv.  Empkie  Sarduare  Co.  tvpra;  New 
EnoMnd  Mortg.  See.  Co.  j.  Eendriekton,  18 
Neb.  168,  and  case  idted. 

Maxwell.  J.,  delivered  the  opinion  of  the 


tain  bonds  of  E.  Townshln.  In  the  County  of 
Seward,  and  to  have  said  bonda  cscceled.  and 
delivered  up,  and  declared  null  and  void.  The 
pleadings,  which  are  very  lengthy,  need  not  bs 
set  out  in  tbla  opinion.  On  the  trial  of  the 
cauae,  the  court  made  flndinga  and  rendered 
Judgment  as  follows:  "Now,  on  this 39th  day 
of  December,  1S88,  thia  cause,  heretofore  triid 
on  a  former  day  of  the  present  term  of  court, 
and  taken  under  advisement,  came  on  for  decia- 


issues  Joined  In  favor  of  the  plaintiffs;  and  that 
the  injunction  heretofore  allowed  and  granled 
and  Issued  herein  ought  to  be  mode  perpetual; 
and  that  the  bonds  now  under  custody  of  tlia 
court,  in  the  hands  and  keeping  of  6.  C.  Lang, 
worthy,  ought  to  be  cnnceled,  and  held  for 
nangbt;  aoa  that  the  aald  colorable  and  the 
apparent  record  of  the  proceedings  of  the  board 
of  supervisors  of  Seward  County,  recorded  in 
Commissioner's  Record  No.  4,  pp.  94  to  98,  In- 
clusive, and  on  pages  127  to  l^tl,  so  far  as  the 
same  relates  to  the  calling  oF  an  election,  and 
the  voting  of  bonds,  in  said  K.  Township,  is 
incorrect,  unauthorized,  and  ought  to  be  can- 
celed, set  aside,  and  held  for  naught.  It  ia 
therefore  by  the  court  considered,  oreered,  and 
adjudged  tnat  the  said  tx>nds.  and  the  proixMi- 
tioQ  for  their  issue,  and  the  election  held,  and 
proceedings  had  and  done  In  pursuance  there- 
to, fn  reference  to  the  issue  of  said  bonds  of  C 
Township,  in  Seward  County,  Neb.,  were  un- 
authorized by  law  and  void,  and  thnt  tbesame, 
and  alt  proceedings  of  the  said  board  of 
supervisors  In  reference  thereto,  be  held  for 
nauKht;that  the  said  defendants,  their succeeeor* 
In  office  or  assigns,  are  perpetually  enjoined  and 
restrained  from  delivering  or  authorizing  the 
delivery.  In  any  capacity  whatever,  of  the  said 
bonds,  or  any  of  tbem,  to  the  said  defendant 
rallroadcompany.aod  from  negotiating  or  trans- 
ferring them,  or  any  of  them,  at  any  time,  and 
the  said  defendant  railroad  company,  itsolllcen, 
asstgns,  agents,  aod  successors,  are  each  of 
them  reairalned  from  receiving,  claiming,  as- 
signing, or  negotiating  said  bonds,  or  any  of 
them,  and  from  In  any  way  holding  the  Fame 
to  be  valid;  that  the  said  board  of  B0pervi.''nrs 
and  county  clerk,  and  their  successors  in  otllre, 
ate  severally  enjoined  and  restrained  from 
signing,  authenticating,  or  fn  any  way  validat- 
ing, said  election  canvass  on  the  question  sub- 
mitted at  said  special  election,  or  the  record  of 
said  proposition  submitted,  or  the  record  of 
the  boara  of  supervisors  thereon,  and  from  in 
any  way  giving  color  of  validity  of  said  pro- 
ceedings, or  any  of  them,  and  from  recognizing 
In  any  way  the  same  to  be  valid." 

To  authorize  a  precinct,  township,  or  village 
to  Inue  bonds,  the  Statute  requires  "a  petition 
signed  by  not  leas  than  fifty  freeholders  of  the 
precinct,  township,  or  village  to  be  presented 
to  the  county  commissioners,  or  board  author^ 
ized  by  law  to  attend  to  the  business  of  the 
county  within  which  such  precinct,  township, 
or  Tillage  Is  situated.  Said  petition  shall  ret 
forth  the  nature  of  the  work  contemplated,  the 
amotint  of  the  bonda  aought  to  be  voted,  the 
rate  of  interest,  which  shatt  In  no  event  exceed 
eight  per  cent  per  annum,  and  the  date  when 
the  principal  and  interest  ahall  become  due; 
.  and  the  said  petitioners  shall  give  bond,  to  be 
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approved  br  tbe  count;  commfailonen,  for  the ' 
ptyment  of  the  ezpeoMB  of  the  election,  in  tlie 
eveot  that  the  proposltloa  ibdl  fall  to  receive 
a  two-tbirds  majority  of  the  votes  cast  at  tbe 
election."  It  appears  from  the  record  that 
flfl7  persons  did  sign  tbe  pelitioD.  and  that 
thereupon  the  electioii  was  duly  cfilled  and 
held,  and  the  bonds  declsred  carried.  This 
election  appean  to  have  been  held  before  tbe 
depot  in  toe  Township  of  K.,  Senard  Countj^, 
waa  located.  There  fa  a  large  amount  of  leeti- 
moDT  in  the  record  tending  to  Ehow  that  a 
coDHlderable  number  of  tbe  signers  of  the 
pelttlon  were  Induced  to  sign  tbe  aame  by  rep- . 
reaentatloDS  of  tbe  agents  of  the  railroad  com- . 

Kd;  that  a  freight  and  passenger  depot  oo  the 
e  of  said  lailroad  would  bis  located  upon 
section  16of  said  township.  Tbe  depot  flnsllj 
was  located  upon  section  17  of  said  township. 
A  proposiiion  to  issue  hoods  to  aid  in  the  cod- 
■tnictfon  of  a  railway  li  In  tbe  nature  of  a 
contract,  which,  when  accepted,  is  binding 
upon  ilie  respective  parties:  hence,  It  tbe  elec- 
toia, through  false  otfraudulentrepresentations, 
have  1>een  induced  to  vote  bonds  to  aid  In  the 
construction  of  such  railway,  a  court  of  equity. 
Id  a  proper  case,  will  grant  relief.  Owrp  v. 
Detatw  County  Buprt.  61  Iowa,  71;  Binnett  v. 
Mole»,  88  Iowa,  35:  Hendenon  v.  Ban  Antonio 
A  M.  a.  B.  Go.  17  Tex.  660,  67  Am.  Dec.  676; 
Orump  T.  Phifrf  Blaif  Min.  Co.  7  Gratt,  868. 
66  Am.  Dec  116;  Wiekham  r.  Qrant,  38  Eao. 


luced,  by 
ion  calllo 


false 
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Where  partle*  have  been 
tepresenlatlans,  to  sign  a  pelitioi 
election  to  vote  aid  to  a  raUway,  they  may  _ . . 
np  such  false  representations  as  grouoda  for 
enjoining  the  issuing  of  tbe  bonds.  SinntU  r. 
MoU*,  Curry  v.  lUeatur  Oavnty  Bvpri.  and 
Wiekham  t.  Grant,  nipra;  Melendyv.  Eten, 
66  m.  886;  Sandford  v.  Sandy,  33  Wend.  860; 
Burluip  T.  3lil«awltie,  18  Wis.  481;  MeCkOan 
T.  Scoti,  U  Wis.  81;  Davit  v.  Dumont,  37 
Iowa.  47;  Freelaitd  v.  Iftw  Jtney  Htoiu  Co,  29 
N.  3.  Eq.  188. 

If,  therefore,  tbe  plaintiai  were  Induced  to 
rign  tbe  petition  by  false  representations,  they 
have  a  right  to  set  up  such  representations  to 
prevent  the  Issuing  of  the  bonds.  It  is  claimed, 
however,  that  the  persons  who  procured  tbe 
sleoatures  to  tbe  petition  were  not  the  agents 
of  the  railway  company,  and  therefore  such 
oompBuy  cannot  be  affected  t:^  tbeir  statements. 
Thlfi  question  was  before  Uie  Supreme  Court 
of  New  York  in  fkm^ora-7.  Handy^  38  Wend. 
266,  and  tbe  opinion  delivered  by  ChirfJvMet 
Nelson,  who  says:  "The  distinction  between 
'general'  and  'special'  agent  has  often  beien  tbe 
subject  of  discufision  In  adjudged  cases,  and 
by  elementary  wrilers,  but  It  is  not  particularly 
Important  here,  as  th^  la  conceded  to  be  a  case 
of  special  ageucy.  Our  inquiry  ia  more  espe- 
cially directjid  to  ascertain  the  extent  of  the 
priDcipal's  responsibility  in  cases  of  this  char- 
acter; or  rather,  conflumg  It  more  particularly 
to  tbe  point  before  us.  to  what  extent  and  to 
wbat  circumstances  will  the  principal  be  held 
reaponalble  for  tbe  represents liona  and  declara- 
llons  of  tbe  agent  t "  .Ifr.  Jtulice  Story,  in  bis 
recent  valuable  conuneotaries  on  tbe  subject 
<pa^  1S6).  lays  down  the  general  rule,  and 


bind  the  principal,  there  hli  repreMntatioM, 
declArationa,  and  admistdona  respecting  tbe 
subject  matter  will  also  bind  him  if  made  at 

the  same  time,  and  constiLutlng  part  of  the  m 
geita."    He  further  observes  that,  "for  moat 


thorltf  and  emidoyment  is  to  be  considered  a* 
dealing  with  tht  i»indpal  himself.  If  it  ie  the 
case  ofa  contract,  it  is  the  contract  of  tbe  prin- 
cipal.   If  the  agent,  at  tbe  time  of  the  coo- 


itract,  it  is  tbe  representation,  declan- 
uon,  or  admieslon  of  tbe  principal." 

These  principlea  are  fully  borne  oat  by  the 
several  authorities  referred  to:  are  founded  in 
good  sense  and  with  a  Just  conceptioo  of  the 
commercial  and  other  business  irtmsaclions  ot 
life  from  which  they  have  been  derived." 
This,  we  ihink,  is  a  correct  slalement  of  the 
law.  If  a  person  ia  employed  by  a  railway  com- 
pany In  a  apedal  matter,  as  to  procure  signa- 
tures to  a  petition  for  the  calling  ot  an  electloa 
to  vote  bonds  in  aid  of  auch  railway,  the  com- 
pany will  be  bound  by  the  repreaentatioos  of 
such  agent  made  In  any  manner  pertaining  ta 
bis  duties.  In  other  words,  a  principal,  by 
availing  himself  of  the  acts  of  an  agent,  most 
adopt  tbe  same  in  toto,  and  cannot  adopt  that 
which  Is  beneficial,  and  reject  that  which  is 
detrimental.  This  role  was  recently  applied 
bv  thii  court  In  Donit&orv*  v.  Fremont.  £  4 
a.  V.  R.  Co.  (Neb.)  46  N.  W.  Bep.  340.  and 
the  company  held  reaponaible  for  tb«  repre- 
sentations of  tbe  affent. 

In  tbe  case  at  bar  It  Is  dearly  shown  that  a 
number  of  the  petitioners  were  mduced  to  aign 
the  petition  by  representations  made  on  behAf 
of  tbe  railway  company  that  tbe  depot  would 
be  located  on  section  IS.  There  la  no  preleosa 
that  the  depot  bad  been  located  oo  that  seo- 
tiou.  The  appellants  contend  that  it  was 
located  on  section  17,  and  therefore  is  more 
advantageous  to  some  ot  the  plainHSa  than  if 
located  on  section  16.  It  is  sufficient  to  «y 
that  the  ori^nal  proposition,  under  which  a 
number  of  the  plaintins  were  induced  to  ain 
the  petition,  was  that  the  depot  would  be 
located  on  section  16.  If  the  company  may 
remove  it  to  section  17,  it  may  remove  it  to  the 
extreme  limits  ot  the  township.  We  cannot 
make  a  new  contract  for  the  partlea.  Ti* 
plaintiffa  are  entitled  to  a  performance  ot  tbe 
condiUon  undff  which  they  ar«  induced  to  sign 
the  petition  for  the  election  to  vote  tbe  au; 
and,  aa  it  Is  apparent  that  the  company  has  not 
performed  its  part  of  the  agreement.  It  la  not 
entitled  to  the  bonds. 

It  la  contended  on  bdialf  of  tbe  appellants 
that  fraud  cannot  be  predicated  on  a  promise 
not  performed,  and  Perkiiu  v.  Lougtt.  6  Hebi 
320,  is  cited  to  sustain  that  position.  That  ac- 
tion was  brought  for  the  purchase  money  of 
the  sale  of  a  lot  which  the  defendant  bad  pei^ 
Bonally  examined  before  purchasing,  and  ha 
alleged,  as  a  defense,  that  the  plaintiff,  to  in- 
duce him  to  pnrchaae  the  same,  had  falsely 
represented  to  him  that  he  was  about  to  erect 
a  large  brick  hotel  on  a  lot  near  that  sold  to  tbe 
defendant.  It  was  bald  that  such  DTomise  was 
not  actionable,  and,  as  the  party  Dad  person- 
ally viewed  tbe  lot  before  pnrehaaing,  that  he 
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must  pftj  for  Ok  ume.  In  (he  cace  at  bar, ' 
bowever,  tbe  inducemeiit  or  consideratiDD  for 
signing  the  petilion  csJllngtbe  election  waa  the 
location  of  the  depot  on  section  16.  The  caw 
therefore  differs  from  that  of  PerJcita  v.  LovgM. 

Some  objection  is  made  to  a  number  of  the 
rigaers  of  the  petition,  on  the  ground  th&t  Ihey 
are  not  freeholders.  It  is  unnecessary  to 
ezninine  tbis  question.  It  Is  sufficient  to  say 
that  11  Is  iadispensBble  tbat  a  petition  lequest- 
lag  the  calling  of  an  election  musl  be  signed 
by  at  least  flfty  freeholders,  and  without  such 
petition  such  commisaioneiB  bave  no  Jurisdic- 
tion. 

The  judgment  ^  tha  Dittriet  Court  it  right, 
and  it  afflrmtd. 

Cobb,  Oh.  J.,  coDcun.  Vorrml,  J.,  bar- 
ing tried  the  case  In  the  court  below,  took  no 
part  in  the  decieioiL 


of  Ihe  coiut,  delivered  the  following  opinion: 
This  cause  was  brought  to  this  court  on  ap- 
peal from  the  District  Court  of  Seward  County, 
was  argued  and  submitted  al  a  former  term, 
the  judgment  of  the  district  coari  aEBnned,  and 
opinion  filed,  wbicb  la  published  to  tbe  thir- 
tieth volume  of  our  Reports,  page  877.  At  the 
last  lerm  a  rear^piment  was  granted  upon  the 
application  of  the  defendant  the  Fremont,  Elk- 
bora  &  Missouri  Talley  Railroad  Company. 
The  cause  was  again  argued  and  submitted  at 
tbe  present  term.  The  object  of  tbe  action 
was  to  restrain  and  enjoin  the  Issuioe  and  de- 
livery of  110,000  of  the  bonds  of  K  Town,  in , 
the  County  of  Seward,  claimed  to  have  been 
voted  by  aaid  town  as  a  donation  to  the  railroad 
company,  at  a  special  election  held  in  said  town 
for  iliatj>utpose  on  the  25th  day  of  Febtuary, 
1887.  Thegronndsof  said  action  were:  Firtt. 
Fraudulent  representations,  promisea,  and  in- 
ducements made  by  tbe  defendant  reUroad  com- 
pany, its  agents  and  aid  solicitors,  to  induce 
sixteen  of  the  petitioners  who  signed  tbe  peti- 
tion asking  the  board  of  supervisors  to  call  the 
special  election  submitting  said  question  to  tbe 
voters  of  said  town,  whereby  they  were  in- 
dnced  to  sign  said  petition,  and  without  the 
signatures  tfaus  fraudulently  obtained  there 
were  leas  than  flfty  legal  freehold  petitioners 
upon  said  petition.  Second.  That  nine  of  the 
signers,  and  whose  names  appear  on  said  peti- 
tion, were  not  freeholders  of  said  town,  and 
tbat  one  of  tbe  names  signed  to  said  petition, 
to  wit.  John  Draper,  was  that  of  an  insancnian, 
incompetent  to  transact  any  business,  and  that 
be  did  not  sign  tbe  same,  nor  authorize  any 
person  to  aign  It  for  him.  Third.  Fraudulent 
representatlona  and  promises  made  by  the 
uents,  officers,  employes,  and  aid  agents  of 
tbe  defendant  railroad  company  to  voleia  of 
said  K  Town  to  vot«  the  said  bonds.  Upon 
the  trial,  the  finding  of  tbe  court,  alibough 
quite  full,  was  general,  and  was  equally  appli- 
cable to  either  of  tbe  three  grounds  covered  bv 
the  plaintiff's  petition.  The  opinion  of  thn 
court  hereinbefore  referred  to  is  confined  to  tbe 
flrs;  proposition  stated. 

Tbe  statute  makes  It  a  conditio  precedent  to 
tbe  tobmlssion  of  a  proposition  to  vote  bonds 
to  be  donated  to  a  work  of  internal  tmprove- 
UL.R.A. 


mest  that  a  petition  praying  for  such  submis- 
sion be  signed  by  not  leas  than  fifty  freo- 
holders  of  tbe  town  or  other  muoiclpallt}'  t^ 
which  the  dooalioQ  ii  to  be  made.  It  appears 
by  the  record  that  flfty-six  petitioners  signed 
tbe  petition,  which  was  presented  to  the  counlj 
board  of  Seward  County  praying  the  submis- 
sion of  the  proposition  to  vote  bonds  to  the 
voters  of  Town  E,  in  said  county,  Tbe  peti- 
tion upon  which  tbe  cauae  was  tried  alleged 
that  more  than  sixteen  of  the  petitioners  on 
ssid  petition  were  induced  and  prevailed  upon 
10  sirn,  and  did  sign,  said  petilion  solely  and 
wholly  upon  the  promises,  repregentiitions,  and 
agreements  of  the  defendant  Fremont,  Elk- 
horn  tc  Missouri  Valley  Railroad  Company, 
through  and  by  its  officers,  agents,  attorneys, 
employ^,  and  aid  solicitois,  that.  In  the  event 
of  the  submitting  of  said  proposition  to  and  tha 
voting  by  said  Town  K  of  the  bonds  contem- 
pl8l«di,  said  company  would,  immediately  np- 
on  tbe  completion  of  its  said  road  through  said 
town,  establish  and  locale  a  permanent  freight 
and  passenger  depot  on  Its  said  proposed  line  of 
road  within  one-half  mile  of  tbe  center  of  said 
town,  and  upon  section  16  therein,  with  other 
averments  to  the  effect  that  by  virtue  of  the 
said  petilion  ft  special  election  was  called  In  said 
Town  E;  that  at  said  e1c\:tion  the  said  contem- 

Elated  bonds  were  voted;  that  the  said  railroad 
ad  been  constructed  through  the  said  town, 
but  that  said  defendant  company  hss  failed 
and  refund  to  locate  and  erect  such  depot  at 
or  near  the  center  of  said  town,  or  upon  said 
section  16.  As  stated  in  the  original  opinion, 
there  is  a  large  amount  of  evidence  tendine  to 
prove  that  seven  of  the  persons  who  signed  the 
Bud  petition  were  induced  to  do  so  solely  br 
the  promise  of  persons  representing  said  rail- 
road company  that  the  depot  in  said  Town  C 
would  be  located  at  the  point  named  In  the  pe- 
tition In  this  action.  This  general  proposition 
is  scarcely  denied  or  contested  by  counsel  in 
tbe  brief  on  the  i«argument;  hut  they  contend 
that  the  persons  making  these  promises  and  in- 
ducementa  were  not  authorized  to  bind  tberail- 
road  company  thereby,  and  thatsuch  promises 
and  agreements  were  not  made  at  such  times 
as  to  become  and  be  a  part  of  tbe  tm  getUt  of 
The  signing  of  said  petition  by  the  said  several 
petitioners.  There  was  evidence  before  lb* 
district  court  from  which  It  would  have  found, 
and  doubtless  did  find,  tbat  four  of  tbe  signets 
of  the  petition,  to  wit,  Wollenwaher,  Borter, 
Hudson,  and  Barthold,  were  induced  lo  sira 
the  same  by  promises  as  to  the  location  of  the 
said  depot,  made  directly  to  them  severally  by 
J.  F,  Goehner;  that  one  of  said  signers,  to  wit, 
Fettou,  was  induced  to  sign  tbe  said  petition 
by  promises  in  relstioD  to  the  location  of  said 
depot,  made  to  him  by  ssid  J.  F.  Qnehner  in- 
directly through  his  co-petitioner  Wullenwaberj 
that  one  of  said  signers,  to  wit,  Spabr,  was  in- 
duced to  sign  said  petition  by  promises  in  rela- 
-- —  '-  the  location  of  said  depot,  made  to  them 


Sorter,  and  Hudson,  and  that  one  of  said  sign- 
ers, lo  wit,  Rogge,  was  induced  to  sign  said 
petition  bv  promises  made  to  him  by  tne  said 
J.  F.  Goehner  indirectly  through  his  co-peti- 
tioner Hudson.  It  is  not  contended  tbat  the 
ssid  J.  F.  Qoebner  bad  direct  autbority  from 
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tbe  tnaid  of  directon  of  Uie  defend mt  railroad 
company  to  make  the  said  promiseB,  ot  any 
promiaea,  to  Ifae  aald  eigrDen,  or  any^  of  them, 
to  Induce  tbem  (o  Bign  tlie  said  pelitioD;  but  it 
is  contended,  and  la  believed,  that  the  evidence 
EulUcieDtlj  proves  that  he  waa  aulhorizi?d  by 
the  last  DHmed  defendant,  indirectly,  Ihroiigh 
P.  E.  Hall,  the  superintendent  of  conatruotion 
of  the  defendant  railroad  company,  to  procure 
the  BJgnalures  of  a  aufflcient  number  of  the 
freebolders  of  said  Town  K  to  the  pelillon  for 
eaid  etectioD  for  voting  bonds,  and  to  do  the 
neeeasary  BoUcUlng  and  electioneering  for  the 
accompliahing  of  that  purpose;  also  that  the 
pelltton  sailing  for  said  election,  and  which 
■WHH  afterwards  aigoed  by  the  freeholders  of 
•aid  Town  K.  as  hereinbeiore  stated,  presented 
to  the  county  board  of  Beward  County,  and 
upon  which  said  election  was  la  fact  called, 
waa,  by  the  attorney  of  said  company,  who  In 
concert  with  the  said  superintendent  of  con- 
atruotion waa  actively  enga^d  la  behalf  of  said 
railroad  company  in  soliciting  and  procuring 
the  donation  of  bonds  to  aald  company  by  the 
•everal  towns  upon  the  line  of  its  road  in 
Seward  County,  and  especially  of  Town  K. 
prepared  end  placed  fn  the  hands  of  said  J.  T. 
Ooebner,  with  authority  and  Instruction  that 
be  solely,  or  fn  connection  with  W.  Q.  Dick- 
inaon,  procure  the  sti;natuTes  of  the  freeholders 
of  said  Town  E  thereto,  and  lake  and  use  all 
of  the  necessaiy,  proper,  and  expedient  steps 
ftnd  meaaurea  for  that  purpose;  and  this,  it  is 
iKlieved,  confened  suiBclent  authority  upon 
the  said  J.  F.  Qoehner  to  bind  the  said  defend- 
ant iftllrond  company,  by  a  promise  to  the 
-tigners  of  the  petition,  or  those  wbo  would  af- 
terwards, in  consideration  thereof,  become 
•ignere,  that  a  depot  of  said  road  abould  be  lo- 
cated at  a  designated  point. 

It  follows,  I  think,  that  Mr.  Qoehner  having 
authority  as  above  stateil,  and  the  object  to  be 
accomplished  being  one  of  taxation  of  private 
property,  yet  nevertheless  was  of  public  lown- 
ahlp  concern,  in  which  one  Individual  voter 
could  alone  accomplish  but  little,  his  authority 
was  suffli:ient  to  operate  through  and  by  the 
aid  of  bis  associates,  wbo  were  his  neighbors, 
and  but  lately  his  fellow -emigrants  from  a  for- 
eign COUDiry.  The  promises,  therefore,  of 
€oehner  made  to  Fetton,  Bpahr,  and  Rogge, 
through  Wullenwaher,  Sorter,  and  Hudson, 
were  the  promises  of  the  defendant  railroad 
company,  made  indirectly  in  two  deftrees  by  its 
Kuperinlendent  of  conatructlon  and  attorney, 

I  might  sdd  that  it  appears  from  tlie  evi- 
dence that  many  of  the  signers  of  the  petition 
for  the  election  were  present  at  a  public  meet- 
ing, and  heard  the  attorney  of  the  railroad 
company,  in  a  public  speech,  madn  within  the 
general  scope  and  plan  of  the  company's  solici- 
tation of  donations  from  the  several  towns  of 
Seward  County,  and  especially  Town  E,  prom- 
ise on  the  part  of  the  railroad  company  that 
the  said  company  would  locate  and  build  a 
frei;;ht  and  passenger  depot  within  a  half  mile 
from  the  center  of  section  16,  in  said  E  Town. 
In  Seward  County,  The  appellant  railroad 
company  contends  in  the  brief  on  rehearing 
that  the  Malementa  and  promises  made  to  the 
petitioners,  either  directly  or  fod'rectly.  by  or 
tlDoiigb  Ooebner,  are  no  part  of  the  fm  oaita. 
18  L.  a  A. 


In  the  limited  time  at  my  dtapnsal,  I  have  bees 

~  lable  to  find  any  case  where  the  derlaratioB 
.  an  agent  has  been  held  to  be  not  of  the  ra 
^(a  because  made  before  the  final  consumma' 
tion  of  a  contract;  and  I  concede  that  in  moat 
of  the  cases  the  test  has  been  whether  the  dee- 
ion  was  made  at  the  time  or  so  soon  after 
ransaction  or  event  as  to  forliid  the  eon 
elusion  that  it  was  made  as  the  result  of  study 
reflection,  and  in  view  of  its  eflect  as  evi- 
dence. I  cannot  conceive  that  a  declaratioa 
made  In  the  course  and  progress  of  a  negotia- 
tion, and  for  the  purpose  of  effectloft  the  con- 
summation of  an  agreement,  ia  any  the  leas  a 
part  ot  the  re*  jMbs  because  of  its  being  mad* 
at  a  preyiooB  Interview,  shortly  before  ibe  one 
at  which  such  declaration  or  Inducement  re- 
sulted in  the  consummation  o(  tbe  con- 
It  ia  also  contended  that  because  the  petition 
was  kept  in  the  store  of  Hr.  Dickinson,  and 
presented  to  the  signer*  by  blm,  the  promisea 
and  Inducementsmude  and  held  out  by  Goehner 
to  procure  slgnera  to  that  paper  cannot  be  con- 
aidered  a  part  of  the  tm  s^ta,  although  Dick- 
inson and  Qoehner  were  engaged  In  the  com- 
mon work  of  soliciting  petitioners  and  voten 
for  the  common  purpose  of  obtaining  tbe 
coveted  donation  by  E  Town  to  the  railroad 
company,  I  cannot  agree  to  this  propoailkin. 
It  Is  not  deemed  necessary  to  add  (o  what  ii 
said  in  tbe  original  opinion,  as  to  the  ratifica- 
tion and  adoption  on  the  part  of  the  railroad 
company  of  tbe  means  used  by  the  perso^  act- 
ing as  itB  agenta,  procurers,  and  promoteia, 
further  than  to  say  that  a  careful  examinaiion 
of  the  opinion  faiJa  to  cast  a  doubt  ugon  it  at 
a  correct  exposition  of  the  law  in  tbal  re^ipect. 
I  conclude,  therefore,  that  there  is  EutHclenl 
evidence  in  the  bill  of  exceptions  to  sustain  tbe 
finding  of  the  trial  court  that  seven  of  the  fifty- 
six  algnera  of  the  petition  upon  which  tbe  elec- 
tion for  tbe  bonds  was  called  in  E  Town  were 
Induced  to  become  such  signers  by  means  of 
the  false,  and.  In  law,  fraudulent,  represenia- 
ttona  of  the  defendant  railroad  company,  in  re- 
epect  to  tbe  location  and  erection  of  the  rail- 
road depot  in  Town  E.  This  number  of  sign- 
ers being  eliminated  from  the  petition,  leavea 
but  forty-nine  aigneiv,  ](w  than  the  number 
required  by  statute  to  authorize  the  calling  ot 
said  election. 

There  ia  another  branch  of  tbe  case,  which, 
though  not  treated  In  the  original  opinion,  ii 
worthy  of  some  notice.  It  appear*  from  the 
evidence  that  six  of  the  signers  of  Uke  petition 
upon  and  by  virtue  of  which  the  election  l<a 
the  issuance  and  donation  of  tbe  railroad  bonds 
In  Town  E  of  Sewatd  County,  was  called  and 
held,  to  wit,  Suddlth,  Muir,  Miner,  Pedersan. 
Scbultz,  and  Ebberpacher,  were  not,  nor  weie 
either  of  them,  freeholdera  of  aald  K  Town  at 
the  time  or  date  of  the  signing  of  said  petition 
and  tbe  calling  of  said  election,  and  that  one 
of  Ihe  aigncrs  of  said  petition,  to  wit,  Draper, 
was,  at  tbe  time  and  date  of  the  placing  of  hii 
name  to  the  said  petition,  insane,  and  legally 
an  inmate  of  the  statehospital  for  the  iDaaiie,lo 
which  he  bad  been  legally  committed,  and  from 
which  he  had  never  been  discharged,  but  wai 
Bt  the  time  in  fact  undischarged.  Moreover. 
ha  t  be  did  not  sign  the  Mid  petition,  but  that 
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^nM  BUM  wu  wtthont  knthorltT  written  tbere- 1  era  to  tlie  asld  petition.    The  Judgment  of  tbe 
■«iD  b7  a  Mr.  AtnMer.    Thiu  It  sppean,  and  dliCrlct  court  is  ogsia  afflrmed. 
ivM  evMentlj  mo  foond  by  tbe  trial  couft,  tbst      Hjtfwell,  J.,  coucun.    HottmI.  •/'.,  did 
'tlMie  wve  not  to  ezend  for^-two  lagtd  il^- 1  not  ^ 


IOWA  SUPRBMB  OOURT. 


<.. 


1.  AH  ordlnarj  Mnd  rMMonabla  emr* 
•jmI  raporrlBioii  most  be  used  b;  b  rmllro«i] 
oompanj  to  kew  H*  roailvay  Mfe  for  Ua  em- 
1>10T«». 

*••  A  Mila  thaA  ntt  In^bar,  irood,  ktOBO, 
«u»torlmls.  or  tools  tluiU  be  plaoed  within 
flve  feet  of  tlie  ran  doM  cot  ^iply  to  a  wkiK 
fenoe  at  a  rallroaA  aattte-gnud. 

S.  FlaelsK  wln^  flaneca  at  *  c»ttl^ 
Ciutrd  tlwoe  feet  tan  Ipcb—  from  tlio 
rmllM  M  the  bottom  and  IdoUdIdk  lUftbElr  out- 
ward M  tbe  top  to  not  nesHitiiioe  wbioh  wUl  ren- 
der a  TaltcQadaamMarUabto  for  tbe  death  of  a 
brakeman  br  oouliur  in  oontaot  wl  th  OOP  of  tbem 
wfaOe  bantliiK  low  on  tba  Me  of  a  fNlfbt  car 
ilookinir  under  it  to  dlKOTer  what  waa  vaurins 
Btooaa  to  II;  tbcrefrom,  when  no  Booh  aooMent 
had  erer  faaitpBiMd  btfore  on  tbe  road  m  had 
beai  antkipaled  and  no  eomplalnt  bad  beso 


blm  with  Ibr  riek  of  banglDK  low  m 
4hB  aide  of  a  car  In  order  to  look  und 
iBedc  Oh.  J..  dlnoi(&) 
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iavor  of  pUlntllT  fn  an  action  brought  to  le- 
'«OTer  damam  for  perBonal  Inlurlea  resulting 
tn  death  ana  alleged  to  have  been  cauaed  by 
'defendant's  Degligence.     Bmermd. 

The  facta  are  atated  in  the  opinion. 

Mturt.  Freeland  *  HQeai  Cunailiui  ft 
Wright  and  Thoawa  S.  WrtBht,  foi  ap- 
ipellant: 

Tbe  fair  Intendment  of  the  Inatructions  is 
'that  defendant,  while  It  must  use  ordinary 
•care,  mnst  alao  aecure  a  sate  condition;  not  a 
reasonablj' iafe  condition;  not  oidloarilr  safe 
but  a  aafe  condition.  Defendant  is  not  hound 
to  aecnre  lafe^r  not  provide  a  aafe  roadbed. 

Burke  ¥.  WiOtrbtt,  98  N.  T.  665;  Wood, 
Hast,  ft  Berv,  §  8M;  Ohieago.  R.  I.  A  P.  R. 
<fc.  r.  Londersan,  6  West  Rep.  68,  118  111.  48. 

Defendant  was  bound  to  anticipate,  not  only 
tbe  emergency  of  a  falUog  brakfrbeam,  but 


alao  that  tbe  train  wonld  not  be  stopped  to  fn- 
reatigHte  the  difficulty,  and  that  a  orahemaa 
would  climb  down  on  a  tide  ladder  and  pro- 
ject bia  body  out  from  the  car  In  an  unusual 
position.  When  the  act  or  omission  com- 
plained of  la  not  In  itself  a  distinct  wnioe  and 
can  only  become  a  wrong  to  any  particiilar  in- 
dividual  through  Injuinous  consequence  lo- 
sulting  therefrom,  this  consequence  must  not 
only  DC  sbowD,  but  it  must  be  so  connected  by 
aTeTmenI  and  evidence  with  tbe  act  or  omls 
sioD,  as  to  appear  to  baye  resulted  therefrom. 
according  to  tbe  ordinary  course  of  events 
and  as  a  proilmata  result  of  a  sufficient  canae 

Cooley,  Torts,  pp.  89.  70. 

The  location  ana  construction  of  the  cattle 

Sard  fence  waa  "not  In  itself  adiatlnct  wrong." 
le  injurious  conae^uencea  did  not  result  "ao- 
cordlug  to  tbe  OTdtnsrv  coune  of  events."  but 
through  tbe  conjuncnon  of  an  eitraordlnat; 

See  %an  v.  Bailroad,  10  Ont  Ren.  C.  P. 
DlT.  746;  Skipp  T.  Batttn  Covntia  M.  Oa.  t 
Ezch.  226. 

To  make  tbe  Company  liable  for  tbe  too- 
tlon  and  conslructlon  of  (hla  cattle-guard,  it 
should  at  tbe  time  have  been  aware  thai  lU 
emptoySfl,  in  the  usual  and  ordinary  discbHrge 
of  their  duties,  would  be  required  to  expose 
tbemaelvea  to  tbe  danyen  Incident  to  auch 
location  and  constructl'in, 

Eoonlt  V.  Chicago,  B.  I.  A  P  R  On.  tH 
Iowa,  224. 

The  dutv  resting  upon  tbe  pro^clelOT  does 
not  go  to  tne  c;iteTit  of  requiring  btm  to  make 
accidental  injuries  impossible. 

^ogrm  v.  Uall.  58  Mich.  27d;  AaUan.  Mfg. 
Go.  V.  MeCormiek,  118  Pa.  fil»;  Btattj/  v.  Ufn- 
Irallowa  B.  Go.  &8  Iowa.  248;  ffi^th,  31.  L. 
AP.  B.Co.  V.  Loeke,  11  West.  Rep.  877.  113 
Ind.  404;  Senry  v.  St.  LouU.  E.  C.  *  N.  R. 
Co.  78  Mo.  288;  Clark  v.  OaUdonian  B.  Co.  S 
Scotch,  Sesa.  Cas.  (4th  series)  27S;  Simani  v. 
Great  Watem  R.  Co.  18  C.  B.  SO;  Money  v. 
Lower  Vein  Coal  Co.  66  Iowa,  871. 

If  defendant  was  bound  to  anticipate  that 
brake-beams  would  get  down  and  that  brake- 
men  would  hang  down  on  Ihe  car  ladders  to 
inspect  while  the  Iraiu  was  in  motion,  then  the 
liability  for  this  to  occur  is  and  was  a  riak  and 
duty  incident  to  the  service,  which  risk  and 
duty  deceased  assumed  when  he  entered  tbe 

Mayet  v.  Chicago,  B.I.  AP.RCo.  68  Iowa, 
609. 


Hon.— Vor  llablUtr  of  mastar  for  neBliseaoa  In  |  tor  v.  Naw  York,  O.  ft  W.  B.  Oo.  iS.  T.)  S  I.  £.  A. 
inpeot  to  MTvant^  Mfety.  we  noUa  to  Lindvall  v.  3W;  Howard  v.  iMlawara  A  H.  Canal  Co.  <TL)  0  U 
Woods  (lOnn.)  i  L.  B.  A.  IK;  Georfflm  Pao.  H.  Co,  H.  A.  7B :  Foler  v.  Pett«e  Mach.  Works  lUaacllL. 
-v.  TXk>I^  (Ga.)  IB  L.  B.  A.  SU.  B.  A.  RiPldooOk  v.  Union  Paa  B.  Co.  (Utah!  1 

As  to  anumption  of  rlakH.see  notei  to  rhylor  v.   L.  B.  A.  Ul.    Also  WI1U«idbod  v.  Newport  NewaA 
•vansvflle * T.  H.  H.  Oo.  and.) 9L.ILA.tak  Hun-  I  M.  VaUer  Co.  (W.  Ta.)  U L.  B.  A  19T. 
^L.RA.  6a 
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tbe  proximate  wTonsful  cause  of  tbe  Kcddent, 
y/at  one  of  law  for  tbe  court 

Koonli  V.  Chicago,  B.  I.  A  P.  S.  Of.  W 
Iowa,  234;  lUieli  v.  Flint  db  P.  Jf.  B.  Of.  IS 
'Wen.  Bep.  440.  07  Micb.  082;  Lm^  T.  Be*- 
tonttL.B.  Corp.  IBS  Maas.  7B. 

If  deceased  knew,  or  bj  tbe  exerdae  of  or- 
dloaiy  care  mJRbt  bare  knowo,  of  tbe  danger, 
CMitmnance  Id  service  vltbout  ob jecttun  would 
result  In  a  waiver  and  aasumptiou  of  tbe  riek. 

MvidmmejfY.lUinoia  Cmt.  B.  Oo.  89  Iowa, 
020;  Uobm  y.  Buriingfort  A  M.  lUter  BVo.K 
Iowa,  S«S;  BUOa  i.  Hartt^l,  08  Iowa,  S20;  Pm- 
Um  V.  JhOnuve  S  P.  B.  Co.  13  Iowa,  IC;  Wit- 
ton  Smitm  Math.  Oo.  v.  Bull,  S2  Iowa,  S64; 
Conwiy  T.  Blinoii  Cent.  B.  Co.  SO  Iowa,  469. 

Tbere  waa  error  Id  admitting  the  rule  uoder 
Uie  head  of  "track  repairers." 

Baidiein  y.  St.  LouU  E.  A  y.  B.  Oo.  es 
Iowa,  87;  Union  Pac.  B.  Oo.  v.  Springil^en,  41 
Kan.  794;  Bi<Aard»n  v.  Cooper.  88  IQ.  270. 

All  tbat  tbe  law  Teqnlrea  of  a  railroad  com- 
panj  to  protect  Itself  agalnat  claims  for  pec- 
•ODal  injarlea  b;  Ita  emploj^a  ia  reasonable 
oare  in  providing  safe  can,  nwchfner;,  and 
appliances. 


Mfttn.  G«ar^  Hall  and 

for  appellee; 

It  was  lh«  datv  of  appellant  to  furaisb  appel- 
lee's Intestate  and  Ite  servant  and  emplojfi  a 
reasonably  safe  track,  materials  and  structures 
and  a  safe  place  in  whicb  (o  work,  and  to  keep 
the  aanie  in  repair, 

Chieagodilf.  W.  B  O).  v.  SueH,  4SI11.  301; 
lUinou  flfnf.  JS:  Oo.  v.  WekA,  63  111.  183.  4 
Am.  Rep.  098;  Drymala  v.  Tlumpton,  36  Hinn, 
40;  Coomtu  v.  Nea  Be^ord  Cordage  Co.  103 
Mas*.  B73,  B  Am.  Rep,  506;  f^nJc  v.  Nstc 
Tork  Oenl.  A  H.  B.  R  Go.  BO  N.  T.  608;  fluZ-n 
V.  Mittouri  Pim,  B.  Co.  10  West.  Rep,  40S,  92 
Ho.  440;  Deelin  v.  Wabash,  81.  L.  A  P.  B.  Go. 
4  West.  Rep.  64,  87  Ho.  540;  SiOa  v.  Hanni- 
lxadiat.J.  B.  a>.  83  Mo.  488;  Porter  y.  Ban- 
nibal  A8I.J.B.  Oo.  71  Mo.  80;  Long  v.  Pacify 
RCo.ea  Mo.  225;  Snow  v,  Eouialonie  B.  Oo. 
8  Allen,  441 ,  86  Am.  Deo,  73U,  note;  Ortenloaf 
V,  lUinoi*  Cent.  B.  Co.2»  Iowa,  41,  42;  Sitte 
V.  Chieago,  B.I.&P.BO0.  76  Iowa,  68a 

The  greater  the  peril  and  the  risk  of  the  em- 
plojment.  the  greater  must  be  the  care  and 
effort  of  the  appellant  In  providing  for  tbe 
lafetj  of  einploy§s. 

Hovgk  V.  Texat  A  P.  B.  Co.  100  IT.  S.  817, 
26  L.  ed.  816;  Cayzer  v.  Taylor  10  Qraj,  274 

Appellant  was  guUtj  of  negligence  In  con- 
struciing,  and  permitctng  Its  fence  and  catlle- 

lard  lo  remam  to  close  to  its  track  as  to  en- 
langer  the  llFe  of  appellee's  intestate,  while  la 
appellant's  employ,  and  aiding  and  Bssiatlng  in 
running  and  openting  Its  trains  over  tbat  por- 
tion of  lis  road. 

Patterson,  Ratlwajr  Ace.  Law,  807;  Beacb, 
CoQtrib,  Neg.  g  184;  I  Shearra.  ft  Redf.  Neg. 
4tb  ed.  %  198,  neU;  Baltimore  AO.AO.B.  Go. 
V.  Bowan.  1  West.  Rep.  914,  104  Ind.  88,  28 
Am.  &  £og.  R.  R.  Cas.  890;  Eamit  v.  Texat 
A  JV.  0.  B.  Co.  68  Tei  060, 82  Am.  &  Eng,  R. 
R.  Caa.  546;  BoM  v.  Chieago,  M.  A  8t.  P.  B. 
Oo.  85  Minn.  84;  Chieaso  A  A.  B.  Co.  r.  John- 
Jon.  2  West.  Rep.  888,  118  HI.  206;  Beanlon  v. 
Botton  AA.B.C0.  147  Mass.  484;  St.  Louie. 
Ft.  8.  A  W.  &.  Oo.  V.  Irvin.  87  Kan.  701:  l^u- 
18L.  R.  A. 
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itpau.  if.A.aaROo.  t.  wh^  is  wml 

Bep.  798, 115  Ind.  878;  rirrm  v.  OU  Oatonr 
B.  O0.S  New  Eng.  Rep.  «aO,  148  HaM.  1>7; 
Pideoet  T,  l/Tiim  fae.  B.  Oo.  S  Utab,  618;. 
Dorteg  V.  PhiOipt.  43  WU.  688;  OUam  A  Z 
B.  a.  V.  BumOI,  01  RL  898,  S8  AmrRep.  S4;, 
Eearnt  v.  CMeago,  M.  ASt.  P.  R.O».M  lowft, 
699;  JlUnoie  Cent,  B.  Oo.  r.  WeleA.  5S  Rl,  18L 
4  Am,  Rep  698;  Johnem  v.  St.  Pavl,  M.  * 
jr.  £  a>.  4B  Minn,  68. 

It  was  the  dutj  of  appellant  to  know  of  tbtt- 
dangerons  proximitf  of  the  fence  to  tbe  tiai^ 
of  Its  road,  and  whether  it  knew  or  not,  it  la 
liable  If  itconid  have  known  bytfaeezeiciae of 
reaaonable  diligence. 

QOeon  v.  i^eAb  Ji.  O).  46  Ha  168,  2  Aro. 
Rep.  497:  Ba^en  v.  Hm^kvilU  Hfy.  Oo.  9» 
(\»u>.  548;  Oiieagv  ALB.  Oo.  f.  Bu-eB,  nt- 
pra;  Sprtjuifietd  v.  Dovle,  70  HI.  302;  ClUeiuo- 
V.  Fbwler,  90  Rl.  822. 

It  WM  not  the  dntf  of  tbe  deceased  to  tovea. 
tigato  for  himself,  or  determine  the  condHioa, 
of  the  appliance  fnmlehed  blm.  or  the  distance- 
of  the  fence  trixa  tbe  track.  He  vas  not  re- 
paired to  know  whether  ^qwllant's  road  had 
been  safelj  and  properly  constmcted,  nor  wsa. 
be  reqnirea  to  know  of  all  defects  and  obetmc- 
tlons  tbat  existed  on  the  line  of  road  overwbidh 
be  run,  but  he  had,  witbont  investigation,  tbft- 
right  lo  assume  that  tbey  were  safe  and  snlB- 
cient  for  the  purpose,  aad  tbat  appellant  bad 
discbaiged  itsdnties  towards  its  employ  £s. 

at.  Louie,  ft.  S.  A  W.  a.  Co.  v.  Inem^ 
Doney  v.  PliiUipt.  OOton  v.  Paeifie  B.  Co... 
dnaiB  V.  EoveatonU  B  Co.  and  Chtengo  A  If, 
W.  B.  Co.  y.  SiMtt.  etipra;  Faren  r.  aeOav, 
39  La.  Ann.  1011,  4  Am.  Bt.  Rep.  350,  note; 
Porter  v.  Hann&xti  A  8t.  J.  B.  Co.  and  Dot- 
lin  V.  Wabaeh,  at.  L.  A  P.  B.  Oo.  evpra;  Lew- 
is V.  81.  Louie  A  L  M.  B.  Oo.  69  Ho.  500;  Pet- 
tsv.  Hannibal  A  Bt.  J.  B.  Oo.  8  Weat.  BeK 
297,  88  Mo.  806. 

The  decMsed  did  not  assume  the  risk  caused 
bj  tbe  dangerous  proximity  of  the  fence  to  tb»- 


Union  Pae.  B  Co.  and  Sieie  v.  Oliieago,  B,  L 
AP.R.O0.  supra. 

Tbe  knowledge  of  the  deceased  as  to  tba- 
dangerous  proximity  of  the  fence  cannot  ba- 
preaumed  In  proof  of  his  contrlbotoiy  negU^ 
gence  butmust  be  proven  hv  appellant 

Bummdi  v.  DilworA,  1  CeuL  Rep.  906,  111 
Pa.  848;  Smith  v.  I^nintular  Car  WorH,  OO- 
Mich.  601;  Vortey  v.  PhiUipt.  eupra;  Staoboia 
V  Ward.  40  MIcb.  420;  Jfadau  v.  While  Bieer 
Fmi.  Go.  76  Wis.  120;  WeOt  v.  BtirUnfton,  0. 
B  AN.  B  a>.  56  Iowa,  5^. 

It  was  not  negligence  on  tbe  part  of  the  de- 
ceased not  to  be  on  the  lookout  for  the  fencs- 
that  caused  bla  death  unless  be  knew  of  ite  dan- 
gerous proximity  to  the  track,  and  there  Is  no- 
evidence  tbat  he  pOBsesaed  such  knowledge. 

Kearat  v.  Ohioago,  M.  A  SL  P.  B  Co.,  OW- 
eage  A  L  B.  Co.  v,  BuetAl  and  Ohieago  A  A, 
B.  Co,  V.  Johnton,  eupra;  Northern  Cent.  B. 
Oo.  V.  BtaU,  81  Hd.  857;  Leaiey.  Baltimore^ 
0.  B.  Go.  88  Md.  688;  Johneon  v.  3f.  Pavl,  IL 
A  M.  B  Oo.  eupra. 

If  tbere  was  any  question  as  to  whether  tb»^ 
deceased  had  anv  knowledge  as  to  Ae  near 
proximity  of  tbe  fence  to  the  track  of  appel- 
lant's road.  If  there  was  any  evidence  tendior 


HcEb  t.  Chioaso,  R.  I.  a  p.  R.  Co. 
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queMiOD  became  &  queattoo  for  tbe  Jur;,  and 
waiproperly  mibmftted  to  It  br  tbe coart. 

WhMton,  Heg.  g  fll7;  Cooley,  Torts,  661, 
asd  eatea  cited:  BvmrMtl  y.  JHvxjrth,  tupra; 
OtddtetUm  t.  LcwM  Mitch.  SAop,  106  Masi. 
S83:  Goambt  t,  Nme  Bedford  Ovriagt  Oo.  uid 
BiM  T.  Chioago.  M.  it  St.  P.  B,  Oa.  tupra; 
Thompton  v.  CAmjo^,  Jf.  d  m.  P.  B.  Oo.  14 
Fed.  Kep.  S64;  Nadav  y.  White  Bttw  £c>p.  Oo. 
mndSJthnv.  Mi*»auH  Pae.  R.  Co.  ttipra; Sioux 
Oity  A  Pnc.  S.  Oo.  v.  Btottt.  U  U.  8.  17  Wall. 
SBT,  H4,  6«6. 31  L.  ed.  740,  749,  7B0;  MiOer  y. 
Union  PacR.  Co.  12  Fed.  Hep.  600;  FrankUn 
T.  Winona  A  Bt.  P.  R.  Co.  87  Mtnn.  400. 

Altbougb  tbe  deceased  may  bave  known  of 
tbe  Qear  prozlmltv  al  the  feoce  In  qaesiion  ' 
tbe  track,  Uiat  of  Itself  could  not  pieveat  « 
eoTory  in  Ibis  case,  iiDlesa  tbe  same  was  so 
eloar.  to  bis  knowledge,  tbat  it  would  be  neces- 
nrllj  daogerona  to  the  mind  of  a  prudent  per- 
son lo  use  tbe  side  ladder  under  the  circum- 
■tances  as  sbown  In  this  case. 

Ferigo  t.  Chieago.  B.  I.  A  P.  B.  Oo.  SG 
Iowa,  S26;  Botiii  v.  Chicago.  B.  1.  AP.R.  Oo. 
and  Bno*  r.  BouKtanie  B.  Oo.  npra;  Wood, 
Mast.  A  Serr.  §  827:  Suhn  v.  Mittouri  Pat.  R. 
Oo.  nipra;  Bateltg  v,  Sorthem  Cent.  R.  Oo. 
88  N.  T.  B70;  Oolarado  Owit.  R.  Co.  v.  Ogdtn,  8 
Colo.  600;  Dniin  t.  WabaA  St.  L.  AP.  B.  Oo. 
mtpra;  Thorp  v.  Mittouri  Jtae.  B.  Oo.  6  Weel. 
Itep.  671,  as  Ho.  S60;  Stoddard  v.  St.  Lovu, 
K.  0.  A  N.  B.  Co.  ee  Mo.  530;  Flmn  v.  Kan- 
uu  City,  St.  J.  AO.  B.  B.  00.T6  Ho.  lOS. 

Robinson,  J'.,  dellveted  tbe  opinion  of  tbe 

Id  September,  1888.  Josepb  H.  Brown  waa 
fn  tbe  emptor  "I  defendant  as  hrakeman  on  a 
frelgbt  train.  Tbe  divlsfoD  on  wbicb  be 
worked  extended  from  Trenton, in  Hiasonrl,  to 
Eldou,  in  this  Blate.  On  the  SOth  dav  of  tbe 
month  named,  be  left  Trenton  with  his  tndn. 
When  It  reached  the  vidnitj  of  Ntima  be  was 
in  the  caboose,  and.  obserrlns  stones  wbfcb 
appeared  to  be  thrown  from  the  track  under 
the  second  car  from  the  caboose,  be  went  for- 
ward to  BBcertain  the  cause.  He  flrat  went 
down  on  (he  nortb  side  of  tbe  car,  and  then 
climbed  beck,  and  went  down  on  the  eoatb 
side  b^  means  of  the  sideladder.  While  hanc- 
tng  low  on  the  Udder,  with  hia  tiack  towards 
the  locomotive,  looking  under  tbe  car,  hia 
bead  came  in  contact  with  a  wing  fence  at  the 
end  of  a  cattle-guard,  and  he  was  instantly 
killed.  This  action  is  brought  by  tbe  admin- 
istrator of  his  estate  to  recover  the  resulting 
damages. 

It  is  claimed  b7  plaintiff  tbat  the  defendant 
was  negligent  in  allowing  the  fence  to  be  placed 
so  near  tbe  track  as  it  was,  and  that  decedent 
was  killed  in  consequence,  and  without  fault 
on  hia  part.  Defendant  denies  tbealleged  neg- 
ligence on  its  pert,  and  the  alleged  aheence  of 
negligence  on  tbe  part  of  decedent,  and  alleges 
tbat  he  had  been  employed  by  defendaot  on 
the  part  of  its  road  where  the  accident  occur- 
red for  sereral  Tears;  tbat  during  that  time  tbe 
fence  and  cattle-guard  of  which  complaint  is 
made  were  not  changed,  and  were  like  the 
other  cattle-guards  and  appurtenances  slonir 
13L.B.A. 


that  part  of  Its  roAd, — alt  of  which  was  weU 
known  to  decedent  long  prior  to  his  death. 

1.  Tbe  conrt  chaT|^  tbe  Jury  as  follows: 
"It  Is  tbe  du^  of  a  railroad  company,  as  re- 
gards Its  employes,  to  use  all  ordinaiy  care 
and  sap^rision  to  keep  its  roadway,  for  the 
operation  of  Its  trains  by  its  employes.  Id  a 
good  and  safe  condition,  so  that  tbe  employee 
may  not  be  exposed  to  unneceasur  hamrds  in 
tbe  operation  of  ii*  tr»lna."  "Tlie  deceased 
-  -  -  bad  a  rlgfat  to  assume  tbat  tbe  defend- 
ant woold  use  all  reasonable  care  In  tbe  keep- 
ing of  Its  road  in  a  nod  and  safe  condition,  for 
the  operation  of  ui  tr^ns  by  lu  employee. 

*  ""  Sefendaotcomplalnsof  tbeportitms  of 
the  cbarse  quoted,  on  tbe  gionnd  that  they  re- 

auire  dmndaot  to  keep  Its  road  in  a  safe  cod- 
itlon,  wblle  the  mle  is  that  It  must  be  kept  In 
a  reasonably  safe  condition.  We  do  not  think 
tbe  Jurjr  would  so  underatand  the  charge.  It 
instrncted  them  tbat  it  was  the  duty  of  defend- 
ant to  use  all  ordinar;  and  all  reasonable  care 
and  superriaion  to  keep  its  roadway  sate,  and 
that,  we  think  b  tbe  law.  If  the  road  could 
hare  been  made  safe  by  such  means,  then  it 
was  the  duly  of  defendant  to  make  it  so. 

S.  TheoDlychaigeofwronganlnstderend- 
antlatbatlt  negligently  placed  The  fence  with 
which  decedent  came  in  contact  loo  close  to  tbe 
track.  That  It  was  a  proper  appurtenance 
of  the  road  is  not  questioned.  The  evi- 
dence shows  tbat  all  tne  cattle-guards  and 
cattle-guard  fences  along  the  line  of  defend- 
ant's nilway,  upon  which  decedent  bad  beeq 
employed,  were  constructed  subelanLlally 
alike.  As  we  understand  tbe  record,  each  cat- 
tlegnard  wsa  made  by  digging  a  pit  acroas  [ba 
roadbed,  about  eight  feet  wide  and  two  feet 
deep.  Across  tbe  pit  were  placed  timbers,  and 
on  tbem  were  Uid  ties  from  twelve  to  fourteen 
fMt  in  length.  At  each  end  o(  tbe  ties  was  con- 
structed a  wing  fence  eight  feet  In  length,  par- 
allel to  tbe  trat^.  It  was  made  of  two  posu, 
and  boards  nailed  thereon  and  to  Its  center 
was  attached  the  rlgbt-ot-way  fence.  The 
posts  ot  tbe  wing  fences  Inclined  outward 
somewhat,  but,  as  a  rule,  were  nearly  perpen- 
dicular to  the  surface  of  the  earth,  and  were 
from  three  feet  five  Inches  to  four  feet  seven 
Incbee  from  tbe  rails.  Tbe  fence  which  caused 
tbe  accident  In  qnesilon  was  three  feet  ten 
Indies  from  the  rail  at  tbe  bottom,  and  inclin- 
ed outward  at  the  top  three  inches.  There  Is 
no  competent  evidence  that  it  was  improperly 
constructed  or  located.  Certain  rules  of  de- 
fendant, designed  for  tbe  guidance  of  its  track 
repalPera,  were,  however,  introduced  in  evi- 
dence, over  the  objections  of  defendant.  One 
of  the  roles  so  introduced  is  as  folluws:  "(3) 
They  must  see  that  no  lumber,  wood,  stone, 
materials  or  tools  are  placed,  at  any  time, 
within  five  feet  of  tbe  lall.  and  thai  all  gniv;el 
and  ballait  is  leveled  so  as  not  to  endanger  ihe 
safety  of  the  trains."  It  is  urged  by  appellee 
that  this  rule  is  evidence  that  a  wing  fence 
should  not  be  placed  within  five  feet  of  tbe 
track  and  it  is  claimed  thai.  If  tbe  one  in  ques- 
tion had  been  placed  that  distance  from  it.  tbe 
acddoDt  would  not  have  occurred.  But  tbe 
rule  cannot  be  given  the  effect  claimed  for  It, 
It  evidently  does  not  refer  to  permanent  struc- 
ture*, but  to  loosn  tools  and  materials.    Thera 
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would  be  good  rewoii  (or  rmnirlDg  uticlM 
wbldi  might  be  readllrtnoTed  (17  (lie  wind,  bj 
sDlmalB,  or  otber  cauie,  nfthout  the  CMiciii^ 
ranee  and  against  the  wlab  of  defendant,  to  be 
placed  funber  from  (be  track  than  apputte- 
nances  of  rbe  road,  which  an  permanenti;  at- 
tached to  ibe  earth  or  roadbed.  Olhernileare- 
quiied  the  track  repairers  to  eumioe  tbelr  kc- 
U0D9  daily  to  ascertain  if  Ibe  tiack  waa  safe, 
aod  to  olraerve  cloaely  the  fencee,  and  to  keen 
Ibem  and  Ibe  cattle-Kisida  in  good  repair.  It 
U  not  claimed  tbat  tne  fence  In  qneslion  wia 
not  Id  good  order,  and  the  rules  gare  the  re- 
pairers no  authority  to  more  It.  The  rulca 
were  therefore  improperly  admitted.  The 
Jary  were  Inatructed  tbat  they  conid  not  pie- 
Bume  negligence  from  the  fact  tbat  the  acci- 
dent occurred,  but  there  waa  no  other  evidence 
of  Buch  negligence. 

S.  It  la  said,  honever,  thatthe  cattle-goard 
and  fence  could,  with  rcaaonable  care,  bare 
have  been  ao  conatrucied  tbat  deced«nt  would 
have  passed  the  fence  In  safety.  That  may  be 
conceded,  and  the  queailon  then  arlseawbether 
the  accident  waa  of  such  a  nature  tbat  defend- 
ani  should  have  guarded  against  It.  The 
BloncB  and  ballast  wbichhad  attracted  the  at- 
tention of  decedent,  and  cauaed  btm  to  deaceod 
the  ladder  on  the  side  of  tfae  car,  and  look  un- 
der It,  were  tbrowDOalby  abrake-beamwhich 
waedown  anddragglng.  TheeTldenceabows 
that,  fn  operallng  trains,  it  sometimes  hap- 
pens tbat  B  brake^besm  or  otber  appurtenance 
of  the  trucks  of  acargetaout  of  older.  When 
there  are  Indications  that  such  aatateof  affaiTB 
ezlBis,  It  is  tbe  duty  of  the  brakeman  who  dis- 
covers II  to  report  tbe  fact  to  the  conductor, 
and  under  hia  direction  to  aacerlain  what,  If 
anything,  requires  Btlentlon,  and,  if  necessary, 
to  stop  tbe  train.  To  make  the  lequlied  ez- 
aminstioD,  it  may  be  proper  for  tbe  brakeman 
to  descend  the  ladder  at  the  end  or  on  tbe  side 
of  a  car,  and  look  under  It  while  tbe  train  is  In 
motion.  But  the  evidence  does  not  show  that 
such  an  event  is  of  common  occurrence,  and  it 
does  show  without  conlrmdiction  tbat  It  is  not 
customary  for  a  brakeman  to  descend  tbe  aide 
of  a  car  while  It  Is  In  motion  between  stationB. 
It  does  not  appear  tbat  any  accident  caused  by 
tbe  location  of  a  wing  fence  bad  ever  happened 
on  tbe  road  of  defendant  before  that  in  ques- 
tion, altbough  its  road  had  been  operated 
many  years. 

Tbe  undisputed  facta  of  this  case  bring  it 
wiibinlheruleanDouocedin  Ko(mtey.  Ghieago, 
a.  i.  <fiP.  ii.  tb.eaiowa,  286.  Tbefactsln- 
Tolved  in  that  case  were  snlstantlatly  as  fol- 
lows: A  train  of  tbe  defendant  was  stopped 
on  B  bridge  because  the  engineer  supposed  tbat 
•ome  of  tue  cars  were  off  Uia  track,  or  that  one 
of  the  brakes  was  set.  A  brakeman  who  bad 
been  riding  in  the  cab  of  the  engine  got  down, 
and  In  the  discbsrge  of  bis  duty  proceeded  to 
wnik  back  beside  the  train  to  ascertain  what 
cause,  If  any,  there  was,  for  Btopplng.  Wbileso 
engaged  be  fell  tUnnigh  the  bridge,  sod  received 
injuries  which  caused  his  deatb,  This  conit 
held  that  it  was  not  the  duty  of  the  railway 
company  to  plank  every  bridge  and  cattle- 
guard  10  prevent  acddents  to  its  emplo;6a, 
although  it  might  have  anticipated  tbat  trains 
would  be  required  to  stop  at  other  than  tbe 
usual  stopping  placce;  and  it  was  said  tbat 
13  L.  R.  A. 


"ordinary  care  doea  not  require  tbat  every 
possible  oontlngen*?  must  be  anticipated  and 
guarded  a^lnst,  but  only  such  bs  are  likely  to 
occur."  That  aucfa  la  the  rule  applicable  to 
cases  at  tbta  kbid  is  well  seUled  by  the  authori- 
ties. 

In  Wabaih.  *.  L.  A  P.  B.  O.  v.  Laeke,  US 
Ind.  4M,  it  Is  stated  as  foUows:  "The  duty 
imposed  does  not  require  the  use  of  ererr  pos- 
sible precaution  to  avoid  injury  to  Individuals, 
northat  tbe  company  ahould  have  employed 
any  partkular  means  which  it  may  appear,  after 
tbe  acddent,  would  bare  avoided  iL  It  was 
only  nqnired  to  use  such  reasonable  jMvcau- 
lioBfl  to  prereot  acddenta  as  would  bare  been 
adopted  by  prudent  peiaons  prior  to  tbe  acci- 
dent." 

In  Lqftut  V.  ffawa  Ferrf  On.,  84  N.  T.  4m, 
Ibe  material  facts  invol^d  were  as  follows: 
A  child  8lz  yean  of  age  fell  from  a  bridge  or 
float  adjoining  the  passageway  for  paffengeia 
going  upon  or  leaving  the  (eriy-lxiat,  into  tin 
water,  and  waa  drowned,  in  consequence  of  an 
alleged  defect  la  the  guard  at  the  aide  of  tbe 
bridge  or  float  Tbe  guard,  at  the  time  of  tba 
acctaeDt,waa  in  tfae  ccmditioo  it  had  been  in  for 


bad  happened  before.  Tbe  court  beM  tbat  tha 
ferry  company  was  bound  to  provide  suitable 
and  safe  accommodations  for  the  lauding  of 
pasaengen,  and  that  the  rule  of  slrlcleat  dili- 
gence ni  that  respect  was  tbe  only  one  consistent 
with  a  due  regard  to  the  value  at  human  Ilfc^ 
and  with  the  lelatlons  of  the  company  to  tbe 
public.  It  further  held  that "  tbe  rule  doea 
not  impose  upon  the  defendant  the  du^  of  so 
providing  for  the  safety  of  panengeia  that  tbey 
shall  encounter  no  possible  danger,  and  meet 
with  no  canialty,  in  tbe  use  of  the  appllaiicca 
provided  by  it.  It  waa  poadble  for  the  de- 
lendant  ao  lo  have  constructed  the  guard  that 
such  ao  accident  as  this  could  not  have  hap- 
and  this,  lo  f ar  as  appeara,  could  have 


been  done  without  unieaaonable  expense  or 
trouble.  If  tfae  defendant  ought  to  bave  fore- 
seen tbat  such  an  accident  might  happen,  or  if 
such  sn  acddent  could  reasonably  have  beea 
antlcipaled,  tbe  omisaion  to  provide  against  it 
woula  be  actionable  negligence."  Tbe  com* 
pany  was  held  not  liable,  becatise  it  appeared 
that  It  had  no  reason  lo  i^tprehend  an  acddeat 
like  tbat  for  which  it  was  sought  to  make  it 
liable,  and  that  tbe  arrangemenls  it  bad  made 
were  such  as  experience  had,  up  to  that  timc^ 
shown  to  be  safe  and  suitable,  and  suffident  to 
meet  tbe  requirements  of  its  duty. 

In  ^effrm  t.  HaU,  68  Uich.  374,  a  case  In 
which  an  emploj6 in  a  steam  sawmill  sought 
to  recover  for  tajuries  sustained  In  tbe  courss 
of  his  employment,  tbe  Supreme  Court  of 
Michigan  said  It  was  the  duty  of  the  mill-owner 
to  guud  against  prohaUe  dangers,  not  to  make 
accidental  injuries  impoaslble.  It  was  f  unha 
stated,  in  effect,  that  the  fact  that  tfae  emplc^ 
who  was  not  wanting  in  intelligence  nor  Inca- 
pable of  Judging  of  [WDbable  danger,  continued 
to  expose  hiDuSf  without  hesitation,  and  ap- 
parently without  fear  (o  such  risks  as  ibosa 
,  was  very  ooncluslve  proof  ellher  tbat  lbs 
employer  was  not  culpable  In  the  matter  com- 
pl^Dcd  of,  or  that  the  employfi  was  inescusalily 
careless  of  bis  own  aafetv.    It  waa  furtha 
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flsld.  In  effect,  that  tbe  fact  tiiat,  after  tbe  accJ- 
deot  occQired,  It  was  aeen  (bnt  it  cnuld  have 
been  Mrily  guBTded  anloat,  waa  do  reaaon  for 
liolding  tbe  employer  Hable. 

TobiTe  guarded  againat  tbe  accident  In  con- 
troversy. It  nu  DeceMaiy  for  defendant  to 
foresee  that  aotaething  might  occur  to  one  of 
its  moTtng  trains  which  would  make  it  proper 
foranemplrijg  todescend  a  cnrto  lookbeoeatb 
It,  and  that  be  would  deaceod,  and  bwing  him- 
self out  from  tbe  car  while  pag&lug  a  wing 
fence,  to  make  the  deeired  examlualion.     It  u 


I  poMible,  but  it  is  apparent 
tbst  il  was  not  likely  to  occur.  So  far  a«  the 
record  shows,  tbe  accident  in  question  wi 
ImpTobable,  and  it  was  due  tocauaes  of  such 
rare  occurrence,  that  defendant,  in  tbe  exercise 
of  reasonable  diligence,  was  not  required  to 

6 roTide  against  it.  It  is  readily  seen  now  how 
could  bare  been  avoided,  but  It  does  Dot  ap- 
pear tJiat  anyone  anticipated  tt,  m*  anything  of 
Uiat  DBtuTe.  It  la  not  ahown  that  complaint 
of  the  wing  fences  was  ever  made  to  tbe  de> 
fendant,  nor  that  It  had  any  reaaon  to  anticipate 
accidcDta  from  tbem.  Tbey  were  properly 
constructed,  ao  far  as  tbe  record  discloses,  and 
defcDdaat  had  reasoD  to  believe,  from  tbe 
length  of  time  during  which  it  had  operated 
the  road  without  accident  from  Ibem,  that  they 
*ere  properly  located. 

4.  Auother  obiectfon  to  a  recovery  bv  plali- 
tiff  on  the  record  suhmitted  is  that  Itcle&rly 
appears  the  accident  would  have  been  avoided 
by  the  nee  of  ordinary  care  on  the  part  of  de- 
cedpuL  He  had  been  employed  as  brakeman 
on  tbe  division  on  which  the  awrfdent  occurred 
Id  all  about  three  years,  and  h<»  runs  w( 
nsualty  made  In  daylight.  On  that  dtvisi 
there  were  about  400  wing  fences,  all  of  whi 
irere  substantially  like  that  in  question,  as  ._ 
plan  of  constnicilon  and  dlsiance  from  the 
track.  The  distance  between  the  wing  feocea 
and  the  sidGa  of  paaaing  box-cars  was  about 
two  feet,  and  it  Is  shown  without  contradiction 
tbat  tbe  side  ladders  could  be  used  with  safety 
in  examining  as  to  the  condition  of  trains  in 
paaalag  the  wlnfc  fences  In  question.  But  it 
must  have  been  apparent  to  anyone  who  had 
observed  thewtdUi  of  the  spaces  between  the 
fences  and  pasring  cars,  tbat  a  person  could 
not  safely  swing  out  from  a  car  while  passing 
■uch  a  fence,  on  its  level,  more  than  two  feet, 
and  that  an  attempt  to  do  so  would  be  apt  to 
result  Id  serious  injury.  It  Is  said  tbat  there 
is  no  evidence  that  decedent  knew  the  distance 
of  the  fence  from  the  paEstng  car,  but  that 
claim  is  in  conflict  with  the  approve]  rules  of 
evidence.  It  was  said  in  Mvldowntg  v.  lUi- 
noit  Cent.  R  Cb.,  80  Iowa,  620,  tbat  "the 
means  of  knowine  by  ordinary  care  ts  evidence 
of  knowledge."  If  it  be  shown  that  a  given 
Blatement  was  made  in  the  presence  and  hear- 
ing of  a  person  possessed  of  tbe  ability  to  hear, 
the  presumption,  conclusive  in  tbe  absence  of 
a  showing  to  the  contrary,  ts  that  he  beard  It. 
If  it  be  shown  ibnl  an  event,  capable  or  being 
seen  by  any  ordinary  observer,  occurred  in  tbe 
presence  of  a  person  possesped  of  the  ability  to 
see,  and  that  bis  attention  was  at  tbe  time  di- 
rected to  It,  it  will  be  presumed,  until  the  con- 
trary appears,  tbat  he  saw  It.  So  a  person 
iaUK.iL. 


engaged  in  a  particular  omnioymnnt  will  be 
presumed  to  have  that  knowledge  of  tbe  dan- 
gers Incident  to  hla  employment  which  be 
could  have  acquired  by  tbe  use  of  ordinaiy 

diligence. 

In  Jtf^yw  v.  CMeago.  R.  I.  A  P.  R.  Cb.,B8 
Iowa,  5SU,  it  was  shown  tbat  the  plaintiff's  in- 
testate WHS  a  switchman  or  brakeman  In  the 
employment  of  the  defendant,  and  that  hla 
death  was  caused  by  tbe  negligence  of  defend- 
ant in  failing  to  place  blocks  between  tbe  rails 
and  the  guard-rails  at  tbe  switches.  It  was 
said  bv  this  court,  in  effect,  tbat  tbe  knowled^ 
of  defects  poweaaed  by  an  employ^,  and  hu 
ability  in  the  exercise  of  ordinary  dilisonce  to 
acquire  knowledge  thereof,  are  questions  of 
fact  to  t>e  determined  on  the  evidence  submit- 
ted In  cases  where  the  defects  or  dangers  are 
not  open  and  obvious  to  everyone  serving  in 
tiie  capadly  of  an  employe ;  but  tbat  the  rule 
was  not  sppiicable  to  tbat  case,  for  tbe  reason 
that  tbe  decedent  bad  worked  over  tbe  trsck 
In  quesUon  for  six  weelu.  and  must  be  pre- 
aumed  to  have  known  of  the  defect,  and  that 
it  was  dangerous.  The  plaintiff  In  Money  t. 
Louer  Vein  Oaai  Oo.,  SG  Iowa.  6TI.  sought  to 
recover  for  Injuriee  received  from  a  falling  roof 
while  working  as  a  miner  in  the  mine  of  de- 
fendant. This  court  held  as  follows :  "  Tha 
true  rule  Is  that  If  the  plaintiff  knew,  or  by  tb» 
exercise  of  ordinary  care  might  have  known,  ot 
tbe  unsafe  condition  of  the  roof,  and  he  con~ 
tinned  to  work  in  tbe  dangerous  place  without 
protest  or  complaint,  and  without  being  1a~ 
duced  to  believe  tbat  a  change  would  be  mede^ 
be  assumed  the  risk,  and  cannot  recover."  In 
Muldouinejf  v.  JUinoii  Ctnt.  B.  Co.,aupTn,  this 
court  approved  tbe  following:  "  When  an 
employe  baa  tbe  means  of  acqiurlng  knowledge, 
by  the  eierdse  of  ordinary  care  and  diligence, 
of  the  defects  ot  impsfecUona  in  the  machin- 
ery or  cars  about  or  upon  which  he  Is  em- 
ployed, and  cootinuca  In  bis  employer's  service 
without  objecting  to  or  protesting  against  the 
nee  of  sucn  defective  or  imperfect  cars  or  ma< 
chinery,  he  will  be  beld  to  have  assumed  all 
tbe  risks  incident  to  tbe  use  of  the  can  and 
machinery  In  such  detective  condition."  Tbe 
court  cilra  a  large  number  of  cases  as  simport- 
ing  tbe  rule.  In  Pnigo  v.  0/iieago,  R.  I.dt  P. 
R.  Co.,  SS  Iowa,  276,  it  appeared  tbat  tbe  de. 
fendant  bad  erected  a  coal  platform  between 
two  of  its  tracks  at  Winteraet,  and,  for  con- 
ince  In  unloading  and  taking  on  coal, 
placed  it  so  near  one  of  the  tracks  that  a  pas- 
senger-oar, moving  along  the  track,  passed 
within  seven  inches  of  the  platform  at  one  end, 
and  within  four  and  a  half  Inches  of  It  at  the 
other  end.  The  platform  had  been  in  the  posi- 
tion described  two  years,  when  a  baggageman 
in  tbe  employment  of  the  defendant,  while  en- 
gaged in  the  discbarge  of  bis  duties  in  helping 
to  make  up  a  train,  was  knocked  off  tbe  car 
by  the  cow  platform,  thereby  receiving  injur- 
ies which  resulted  In  hU  death.  He  had  been 
In  that  employment  for  more  than  two  years, 
and  had  asslsled  in  makine  up  the  train  during 
nearly  every  day  of  that  time.  In  considering 
an  instruction  m  which  the  rule  under  con- 
sideration was  slated,  the  court  said:  "It  Is 
now  the  ealabliahed  doclrine  of  Ibis  court,  in 
harmony  with  the  current  ot  aulhoritv  else- 
where that  an  employ^  wbo  knowa,  or  by  tba 
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nblcb  be  la  employed,  and  coDttnnea  Id  lb« 
•errice  nitbout  objection,  and  wltboot  promiie 
of  cbugB,  ia  presumed  to  hare  SMumed  all  the 
oonaequeQce*  reeultJDK  frorn  aucb  defects,  and 
to  bave  waived  all  rignt  lo  leoover  for  Injuries 
caused  thereby. " 

The  rule,  ss  ttaa  sUled,  was  approred  Id 
Weill  T.  Barlingtctt.  0.  R.  <t  If.  S.  Cb.,  H 
Iowa,  034.  Tbe  facia  ioTolved  lu  tfast  cue 
-were  that  tbe  plaintiff's  Intestate  was  a  brake 
man  In  the  employment  of  defendeot,  sod  bad 
been  so  engaged  for  more  than  four  years  npon 
that  part  of  its  road  where  the  accident  " 


bridge  orer  wblcb  the  train  wai  passing.  The 
bridge  timbers  with  whieb  be  came  In  contact 
were  s  ll'Lle  more  thin  flre  feet  above  tbe  top 
of  lbs  ca^wbile  he  was  more  than  six  feet  in 
belKbt.  There  were  other  bridges  of  like  con- 
■tructlrto  and  belght  on  that  part  of  the  mad, 
over  which  be  bad  often  passed.  Id  tbe  opin- 
ion written  by  Beck,  J.,  It  was  held  that  an  in- 
Mruciion  embodying  tbe  rule  under  considera- 
tion sbould  bave  been  glva.  It  was  also  said. 
In  leeard  to  tiie  dangers  of  tbe  employmeDt, 
that  ''the  knowledge  of  tbo  intestate  and  bis 
hilure  lo  make  ejections  may  be  abown  by 
drcnmstaocea  aod  iDferred  from  bis  oondnct. 
IHiect  proof  on  tben  points  Is  not  required. 
The  knowledge  of  tbe  dangerous  chsncttf  of 
the  lirldge  may  be  inferred  from  opportunities 
of  obtalntag  lucb  knowledge  in  tbe  exercise  of 
OiiiiDBry  csre." 

In  Oovid  T,  Chieago,  B.^QP.(h,  UOIowa, 
SSO.  It  appeared  that  the  piaiuiiS'a  iuleatate, 
locomotiTO       '         '    "'  '  -    -  - 

opfeodaQt, 

clinrgeof  his  dntles.' 
to  mtike  a  certain  trip  vltbout  atopplng 
sCalloD,  unless  signsled  or  specially  directed  ao 


mj  bust  ujc  piaiujiu  a  lutcBian?,  a 

igineer  In  the  employment  of  the 
■s  fatally  inlured  while  In  tbe  dis- 
dutles.    Be  had  been  inslnicted 


Indeed,  tbe  wbole  boshiees  of  opemling  Uaini 
is  danRTon*.  It  ti  full  of  perils  to  tboae  em- 
ployed tbnrin.  Becsuse  then  is  dnnger,  it 
does  not  follow  thst  tbe  companlea  an  negli' 
gent  M  to  tbe  tbtngi  from  wblcb  tbe  danger 
springs.  Tbe  inatmctinn  sbould  baTe  ex- 
pressed the  tboagbt  that,  if  the  crane  waa  dan- 
gerous to  persons  operating  tnios  in  the  exer- 
cise of  ordinary  care,  the  defendant  was  negU- 
gent  in  constructing  It" 

Tbe  rule  under  coDslderation  is  too  wdl 
grounded  In  reason  and  autbori^,  and  baa  bren 
100  long  followed  by  tbis  court  without  diaeoi, 
to  be  now  kbaodoned.  When  applied  to  tbe 
facie  In  this  case.  Its  effect  cannot  be  a  malUr 
of  doubt.  The  decedent  during  his  long  tans 
of  service  on  tbe  roed  in  qoolion,  could  not 
bare  failed  to  obserre.  In  tbe  use  of  ordi- 
usij  diligence,  tbst  tbe  wtng  fences  were  too 
nesr  the  track  to  permit  a  person  to  swing  ool 
from  tbe  bottom  of  the  psssiag  car  with  safety. 
This  la  especially  true   if  the  trainmen  were 

S aired  to  deaoend  the  sldea  of  moving  cars, 
1  look  beoBstb  tbem,  as  was  done  la  this 
case,  so  frequently  that  defendant  sbould  be 
cbanedwllb  know  ledge  of  such  examinations, 
and  Da  required  to  w^vlde  for  tbem.  Dece- 
dent may  not  liave  known  the  exact  distance 
of  any  wtng  fence  from  tiie  track,  but  be  couU 
not  bave  avoided  knowing  tbat  be  could  not 
safely  do  tbstwbfcb  be  attempted  if  tMb»l 
given  the  matter  tbat  MtentloD  which  his  duty 
lo  bis  employer  and  to  himself  demanded.  Tba 
accident  occurred  «t  about  noon  of  a  pleasant 
(iaij.  Tbe  trade  where  It  occurred  waastraidliL 
Tben  were  no  obatructloos,  and  decedrat 
could  bsTe  seen  tbe  fence  wblcb  caused  his 
deatb,  from  tats  position  at  tbe  bottom  of  the 
ladder,  for  a  dislanoe  of  980  feet  before  it  was 
readied.  There  wss  nothing  In  tbe  cMidition 
of  tbe  car  vbicb  he  sought  to  examine,  as  it 
ippesred  at  tbe  time,  to  Jastifv  bim  In  expo* 
ng  blmsdf  to  sny  aousual  risk.    There  wis 


. .  „  Bnglnen  from 

vie  rear  end  of  the  train  when  passing  stations. 
"Wbile  the  train  was  passing  a  etauon  on  tbe 
trip  the  engineer  went  to  tbe  fIreman'E  side  of 
tbe  engine,  and  lesoed  out  of  tbe  gangway, 
looking  back  for  the  expected  signal.  He  was 
almost  Instantly  struck  by  a  water  crane,  and 
Injured  as  stated.  The  water  crane,  or  the 
frame  supporting  It,  was  about  two  feet  from 
the  floor  of  tbe  gangway  upon  wblcb  tbe  en- 
gineer was  standing  when  he  was  struck.  This 
court  approved  an  instruction  to  the  effect 
tbat,  It  the  crane  was  so  located  as  lo  be  rea- 
sonably safe  tor  trainmen  (iterating  trains  in  a 
reasonably  safe  and  prudent  manner,  then  the 
defendant  was  not  guilty  of  negligence  In  the 
lomilon  ot  the  crane,  and  disapproved  one 
wblcb  stated.  In  effect,  that.  It  ihe  crane  was 
placed  in  such  close  proximity  to  tbe  (nek  as 
to  be  dsngerous  to  the  persons  operating  tbe 
trains,  tben  defendant  might  be  found  guilty 
ot  negtleence  in  locating  and  erecting  iL  Jh 
considering  tbat  Instruction,  tbe  court,  again 
speaking  by  Beck,  CA.  J.,  stated  that  "it  is 
not  true  tut  a  railroad  company  is  to  be  le- 
gsrded  as  negligent  in  erecting  or  maintaining 
contrivances  or  things  for  oae  In  tbe  operation 
of  their  roads,  for  tbe  reason  tbst  they  are 
dnnj^roua  to  the  persona  operating  tbe  balna. 
18L.B.A. 
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nothing  to  Indicate  each  an  Impending  di 
to  the  employes  or  properly  of  defendant,  uw 
to  passengers,  as  Justified  decedent  In  acting 
wltbont  renrd  lo  bis  own  safety.  It  appears 
tbst «  break-beam  or  lever,  or  a  btcak  looae 
and  dragging,  ml^t  have  thrown  the  stones 
from  the  track,  or  th^  a  swing-beam  might 
have  thrown  tbem  from  ballast  filled  in  too 
fulL  It  Is  not  shown  tbst  wben  stones  were 
thrown  as  were  those  In  question  It  was  re- 
garded as  indicating  unusual  danger,  or  any- 
thing of  a  serious  nature,  although  it  made  an 
examination  as  to  tbe  condition  of  the  train 
necessary.  Tbstdecedent  was  notalanned  by 
what  he  saw  is  sbowo  bv  what  be  did.  It  was 
his  duty  to  report  to  tlie  conductor  if  fae  saw 
anything  wrong  with  tbe  train.  He  made  no 
report  To  this  case,  but  proceeded  wltbont 
orders,  evidently  not  for  tbe  purpoae  of  avert- 
ing an  apparent  and  impending  danger,  but  to 
Bscerlein  if  one  existed.  Tbe  conductor  and  a 
f  ellow-bnikeman  were  near  hhn  in  tbe  obooee 
when  be  left  it,  bat  he  did  not  regard  tbe  cause 
ot  his  leaving  of  sufficient  impc^tance  to  call 
their  attention  to  It. 

In  Hoiie  v.  Chicago,  B.  L  AP.  R.  Oo.,n 
Iowa,  086,  It  appeared  that  a  brakemaD  was 
injured  in  attemptingtaset  abrakeln  obedience 
lo  a  signal  which  was  unnsusl,  and  indicated 
tbat  promDt  action  was  reqnlrsd.    It  wss  bdd 
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<iat  mtder  tba  f  uta  of  UiBt  caM,  tlw  bnlceniBD 
KM  JaMUed  to  MMmptiiir  to  ob«7  tha  dgnal, 
«ltliotufa  In  so  doltiK  iM  Eoowii^T  Incurred 
ijik  tanlmidt;  but  tMnik  of  that  and  dmllar 
«HMliuiM>appUcadoatotbiacaae^  Itdearly 
sppeanfnnn  tbo  nndiapntcd  facta  of  tbe  case 
•Dd  the  idUiotMm  dlw  tuat  defeDdut  ie  not 
•bomi  to  liave  been  Defrllgsnt  In  the  provlafOD 
It  baa  made  for  the  auety  of  fta  employ  ja  In- 
-the  matter  in  controversy.  The  cneotLqflvt 
V.  Unvm  Ferrfi  Co.,  i«pra.  Is  eren  antbori^ 
for  tbe  coDcliuIoD  tbat  tt  baa  ezercts«d  tbat 
Ugber  degrae  of  care  nhlcb  a  paaeeoger  might 
liave  demanded.  On  the  other  haod.  It  ap- 
peara  ttut.  hod  decedent  used  reatooable  caie 
to  ascenain  and  avoid  the  daoser  to  which  he 
«xposed  btmseU.  tbe  Mcldent  which  censed  hia 
4ealhcoiildnotbaveoocutTed.  Wbatwebave 
«aid  dispoaes  of  a)1  auestlon*  dlaciuMd  by 
f^-^nael  wklob  an  Ukeh  to  arte  on  another 

-jT  theteaBODShHHcited  ihtjvigmtntoftht 
Jhttrict  Qntrtitmutfl. 

BMk,  Ok.  J.,  dtasenttor 

1.  Tbe  vndieputed  evidence  showi  that 
-jOaiiitUre  inleeute,  Joseph  M.  Brown,  had 
uen  (or  Mreial  montha  employed  ■•  a  biake- 
nan  upon  tralna  mnnlng  on  tbat  part  of  the 
load  when  tbe  aoddent  naullio;  Id  his  death 
■occmred.  Tbe  deceased,  bebig  Id  the  cupola 
«f  tbacabooae,  vbUethetnlDwaa  tamdDgln 
daylight  Ukder  ordinary  conditioas,  saw  stones 
flying  from  the  ballast  of  the  roadbed,  so  tbat 
thef  oonld  be  seen  ly  htm  from  the  cupola. 
Be  knew  from  this  Indication  tbat  some  part- 
■of  tbe  ear  waa  coming  In  contact  wltli  the  road- 
bed, and  thereupon  went  upon  the  top  of  tbe 
«ar,  tbenca  down  lis  ride  upon  the  ladder,  and 
munied  to  tbe  top,  went  down  tbe  ladder  mi 
the  other  Mt,  woA  awlMing  fatmsdf  from  tbe 
ladder  ao  that  be  could  fo  so,  looked  nnder  the 
car  to'aee  whatpart of  It  waa  dragging  np<m 
Um  roadbed.  While  w  tbb  poaWoti,  bii  bead 
«Bme  in  contact  with  the  nprigbt  part  ot  a 
•CBiUfr'gnard,  and  he  waa  inmntfy  killed. 
There  waa  a  panel  otfmco  extending  along  tha 
-eattle-gaard  on  tbe  ride  furtheat  from  the 
track,  to  tbe  middle  of  which  the  fence  was 
attached.  Tbe  fence  waa  three  feet  ten  inches 
from  the  rail  at  tbe  bottom,  and  four  feet  and 
ane  Inch  at  tbe  lop.  Other  cattle-guards  va- 
iled, as  to  the  distance  from  the  rail*,  but  little 
one  war  ar  (be  other  from  this  meaauremeat. 
It  waa  found  tbat  a  l«ake-beam  wasdown,  and 
waa  dragging  upon  the  roadbed,  which  caused 
the  BtoMs  to  be  thrown  off  the  track.  Tbede- 
eeased  was  looking  backward  whea  hn  was 
killed.  He  was  not  directed  by  the  conducior 
to  ezamtne  and  report  m  to  the  c&use  of  tbe 
atones  flying  from  tbe  track.  There  was  evi- 
dence tending  to  show  tbat  an  ordinary  freight- 
car  projects  about  two  feet  beyond  tbe  rail, 
and  tbat  tt  was  the  duty  of  a  brakeman,  upon 
■obeervlDg  indfcatloQ*  of  a  brake-beam  or  the 
Uke  being  down,  to  exsinme  into  the  matter 
and  aaoertain  tbe  canae  of  the  lodlcationB,  and 
this  oonld  be  done  cw|y  by  looking  nnder  the 
-aar  In  the  maoner  deceased  attempted. 

S.  Was  It  tbe  duty  of  deceased,  upon  oh- 
mviog  indications  of  parts  ot  the  car  or  ma- 
finery  near  the  track  being  out  of  order,  to 
ascertain  what  wu  the  cauae  of  tbe  iodicatlotia 
IS  Ik  R.  A. 


In  otder  to  prevent  injury  to  ttte  train  from  the 
defective  parte  of  tbe  cart  Evidence  watmb- 
mltted  to  the  Jnrj  to  the  effect  tbat  upon  such 
SB  occurrence  It  waa  cnatomaiy  for  the  brake- 
man  to  do  just  as  tbe  deceased  attempted  to 
do,  namely,  descend  the  ladder,  and  obtain  a 
view  of  tbe  parts  under  tbe  car,  ao  tbat  what- 
ever was  necessary  to  avoid  danser  could  be 
done.  A  witness  for  tbe  defendant  testified 
tbat  It  was  the  duty  of  deceased  to  repent 
tbe  tact  to  the  condnctor,  and  from  bim  have 
orders  to  descend  the  aide  of  the  car.  Bu^ 
If  It  be  auumed  that  he  should  have  pursued 
tbii  coarae,  It  doea  not  follow  be  was  negligent 
in  acting  without  tbe  conductar'a  orden.  It 
waa  a  case  of  the  discharge  of  duty  without 
waitlDg  for  orden.  It  Is  very  plain  tbat  Uw 
emergeni^  required  prompt  action;  that  the 
deceaaed  acted^uat  aa  the  emergency  required. 
Now  to  hold  that  the  deceased,  because  he  did 
the  act  he  would  have  been  required  to  do 
bad  be  reported  to  tbe  conductor,  waa  negli- 
gent, would  coodemn  blm  for  prompt  intelll- 
eenee  and  faithful  tervicea.  Intended  to  protect 
(he  property  of  defendant  and  the  Uvea  of  him- 
self and  oloer  trainmen.  But  we  cannot  hold 
that.  In  suchacaae,  a  trainman  must,  before  he 
acts,  report  for  orders.  Such  a  rule  would 
often  expose  life  and  property  to  destruction, 
tea  Id  tbe  nuuugement  of  traina  which  move 
at  a  high  rate  ofapeed  ptomptnesa  and  ceterltf 
of  notion  an  to  be  commended,  indeed  required, 
in  tbe  right  diacbarge  of  duty  t^  the  trainmen. 
I  need  not  further  present  reaaons  for  holding 
tbat  tbe  deceaaed,  in  the  discharge  of  bis  duly, 
descended  tbe  ladder,  and  attempted  to  see  the 
partsoftite  car  out  of  order.  But  I  may  ropeat 
whati  have  before  Intimated,  tbat  preaervatlon 
of  human  life  and  protection  to  the  property 
of  defendant  required  deceased  to  doluisduty, 
at>d  do  It  promptly. 

8.  Now  if  It  wen  the  dnty  of  deceaaed  to 
descend  the  ladder  and  took  nnder  tbe  car,  It 
cannot  be  doubted  that  defendant  was  required 
to  construct  the  cattle-guards  so  tbat  bis  UTe 
would  not  be  destroyed  In  the  dlMiharge  of 
duty.  Therefore,  U  tbe  parts  of  the  cattle- 
guard  were  so  near  the  car  sb  to  eipoee  tha 
body  of  deceased  to  contact  herewith,  they 
wen  negligently  eonstructcd.  A  great  deu 
more  could  be  Bald  upon  these  points,  but  1  re- 
train from  continuing  their  discuaaion. 

4.  It  la  Insisted  tbat,  as  tbe  act  done  by  de- 
fendant waa  rarely  demanded,  the  Indications 
— the  flying  of  the  atones — wen  aomethlng  un< 
uBoal,  and  the  defendant  wa*  not  required  to 
anticipate  the  occurrence,  and  so  provide  that 
dangu'  to  Its  employfia  would  not  result  there- 
trom.  We  cannot  aay.  aa  a  matter  of  law,  that 
tbe  occurrence  of  the  orake-beam  or  other  Um- 
ber under  the  car  being  down  ia  so  unusual  tbat 
It  could  not  or  ought  not  to  have  been  aoiid- 
pated.  Indeed  the  evidence  tends  to  show 
that  snch  things  wen  quite  familiar  to  at  least 
one  witneaa  who  had  been  a  trainman;  and  It 
Is  a  matter  of  common  knowledge  that  the 
timber  and  iroDs  of  tbe  macbinery  and  truck* 
an  exposed  to  breaking,  and  from  other  cauaea 
tbey  become  out  of  order.  Timbers,  Irons  or 
stonea,  not  connected  with  cars  mav  become 
fastened  to  parts  of  the  Uucka,  and  olner  thinga 
of  tbia  character  may  occur,  all  of  which  would, 
if  not  removed,  cause  deairuclion  of  propeitj 
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■od  of  Ufe.  The  ctikncter  of  tbeM  dsngeis 
caa  0DI7  be  kooWQ  l^  «  rlew  under  the  can. 
Kow,  Buielj  Uie  defendant  ou^t  §0  to  oon- 
atruct  ita  track,  can  and  cattto-Knaida  that  a 
trainman  maj  bi  lafety  k>  act  wben  sacb  oc- 
raaiona  arise  tbat  Ufe  and  property  will  be  pro- 
itected.  The  evidence  in  this  case  ahowa  tbat 
the  part  of  the  cattle-guard  was  about  two  feel 
and  two  Inches  from   the  side  of  the  car,  and 

Srotnblveren  less  from  the  ladder  npoo  which 
eceased  was  supporting  himself  when  he  was 
killed,  Thejurf  wereanthoriied  to  flod  tbat 
deceased  was  killed  wblle  io  tbe  discharge  of 
his  duly,  and  tbat  the  diacharj^  of  that  duty, 
and  duty  of  that  character,  may  be  required 
al  any  lime,  or  at  any  place,  apoo  a  moving 
train,  and  therefore  that  daoRei  from  cattle- 
guards  so  neaf  the  track  aboolil  have  been  an- 
ticipated and  provided  against  by  defendant. 
The  cases  and  anihorities  cited  in  the  majority 
opinion  are  not  in  conflict  with  these  vlewaand 
ooncluslona. 

0.  It  was  the  duty  of  defendant  to  an  con- 
struct the  cattle-guud  as  not  to  endanger  the 
safety  or  life  of  the  employfa  operating  trains 
on  the  railroad,  and,  under  familiar  rules,  In- 
testate was  antboriied  In  believe  (bat  defendant 
bad  done  its  duty  in  this  regard  and  to  tteliere 
that  no  dangn'  in  the  character  caused  by  the 
cattle-guard  exlslod.  He  could  rest  In  tills 
belief,  and  act  accordingly  until  he  obtained 
actual  kuowledge  that  the  danger  existed. 
Muldotcnty  v.  lilinoi*  Cent.  R.  On.  84  Iowa. 
468:  Kearru  v.  Ofiieago.  M.  A  Bt.  P.  R.  Go.  68 
Iowa,  699;  Snou  v.  Bovtatonie  S.  On.  9  Allen, 
441 :  Oibum  v.  Pacific  R  Cb.  46  Mo.  163;  Faren 
y.  SeUert,  89  Lp.  Ann.  1011;  St.  Louii,  Ft.  8.  <t 
W.  S.  Go,  T.  Irwin.  87  Kan.  701 ;  SorMgg 
T.  PAilUpt,  43  Wis.  588;  0/iieago  A  JIT.  W. 
B.  Co.  T.  Saeil,  46  111,  197;  P/trter  v.  I/atir 
nibal  S  8t.  J.  B.  Co.  71  Ho.  66;  Ltvii  v.  81. 
LmiUAl.  M.  R.  Co.  69  Mo.  606;  Peltgy.  ffan- 
nibal  dim.  J.  K  Go,  88  Mo.  808,  8  West.  Rep. 
297;  Deeliit  v.  W'ibaih,  9t.  L.  A  P.  B.  Co.  B7 
Mo.  646,  4  West.  Rep.  64. 

6,  If  deceased  knew,  or  could  have  known  la 
the  exercise  of  reasonable  diligence,  tbe  danger 
to  which  he  exposed  himself  by  attempting  to 
discharge  the  duty  be  underiook  to  protect  de- 
fend an  vs  property,  by  descending  tiie  ladder  in 


order  to  dEscnver  the  canae  of  the  stonos  fra^ 
tbe  roadbed  Bying  out  from  noder  tbe  oar>  and 
thus  TohmlaiUy  put  hit  Ufa  at  haaan),  be  waa 
ne^Ioent,  and  uereb;  oontributed  to  thelBjoir 
resulung  In  his  own  death,  and  bis  repweDta- 
live  cannot  recoTer,  But  there  la  noevideDca 
tending  to  ahow  that  he  bad  such  knowledge^ 
or  that  in  the  exercise  of  reasonable  dUigcnc* 
.he  could  have  acquired  it,  It  is  not  uows 
that  be  OT  any  other  employfi  of  defendant 
knew  the  dieiu>tie   tbe  fences  of  tbe  cattle 

Siards  were  from  the  can  or  the  tails^  nor 
at  he  or  they  knew  Jnst  what  distance  be- 
tween tbe  car  and  the  Hence  would  enable  on* 
to  do  what  be  attempted  to  do  with  safety,  er 
what  distance  would  render  the  act  daogerons. 
It  Is  not  shown  that  any  empb^i  of  deundam- 
or  the  deceased  bad  anyreHMilobellendlbat 
he  exposed  himself  to  danger  fmm  the  fencea  I7 
attempting  to  look  nnderthe  car.  It  is  a  caaa 
where  the  employes  and  witnesses  or  defendant 
are  exoeedtag  wise  after  a  life  has  been  sacri- 
flced  and  measurements  have  been  made. 


of  the  majority  to  excuse  delendsot's  negli- 
gence, namely,  that  the  accident  wasaoiminvU 
able  and  unexpected  tbat  defendant  cannot  be 
regarded  m  negligent  In  maintaining  the  fence 
so  near  the  car;  but  the  victim  of  the  accident 
is  to  be  held,  by  tbe  majority  of  tbe  court  to 
have  been  nwilgent  for  not  knowing  ttie  danger, 
wbile  the  defendaut  is  to  be  held  liee  ot  negli- 
gence because  the  accident  could  not  have  been 
anticipated.  I  oroiest  against  such  disoimina- 
,lioo  in  favor  of  defendant.    The  rimple  focte 


that  the  intestate  knew  it,  ortbalintheerercise 
of  reasonable  dillftence  be  could  have  acquired 
knowledge  ot  sack  fact.  Tbe  conslderalkma 
dlstlnrulsh  tbe  case  from  Mas/et  v.  OMtafo,  B. 
LaP.R.Co.Va  Iowa,  682;  Gimld  v-  Ghicag*. 
B.AQ.B.O0.M  Iowa, 690;  WdU r.  BuHtna- 
UmO.B.  AN.  R.O0.S6  Iowa,  624,  and  othw 
like  cases  cited  in  tbe  majority  opinion  as  ap- 
plicable on  tbia  point. 

la  my  oplnioo  tbe  jodgment  of  the  diatrlet 
ooort  ought  to  be  aiBrmed, 
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Jennie  JACQUE3 

GREAT  FALLS  UANDFACTDRraG  00. 

( K.H ) 

I.  AaoiLBiiltla  properly  roAued  In  MM  mo- 
tion to  recDTer  AwLmm^fem  fbr  personal 
injarlea  wbere  the  evidence  ahovi  that  plalntilt 
was  a  weaver  haviiig'  charge  of  looms  In  defend- 
act's  mtUi  that  a  abuttle  oould  not  fl;  out  of  a 
iDom  unieea  the  maoblaerj'  was  Oefeottve  or  ont 
ot  repair;  that  plalntUf  had  Dolmowledgeof  and 
was  ant,  permicied  to  meilclle  with  tbe  maotalDer; 
but  In  case  It  appeared  out  of  rapatr  must  Inform 
a  pcrtoD  employed  for  the  purpcee  of  repatrloy 
looms;  thai  on  IhedHf  of  the  accident  one  of  the 
looms  did  not  work  rlgbt,  the  sbuttle  flying  out 
and  BtlQklns;  that  tbe  loom-flzer  was  called  tluee 
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Ubms  to  repair  the  loom,  and  after  making  wtaak 
repaln  be  thought  neoesBBiT  eaob  time  again  set 
the  loom  running;  that  pli^tUT  wabelied  tbe 
looca  mora  okieelr  than  tiie  otlrara  beouae  a/tald 
ot  Its  action,  and  that  sbortlj  after  tt  was  fixed 
the  last  time  a  Shuttle  flew  out  InSletlnK  the  inj  uiT 
oomplainad  of. 
2.  A  loom-flxer  In  a  eotUm  Bin.  whose 
dutr  la  to  look  alter  the  looma  and  keep  tbMa 
In  proper  repair,  ta  not  the  fellow  servant  of 
weavers  emplofed  at  the  looms,  within  the  nile 
that  tbe  master  Is  not  liable  for  mjurlee  reccdvad 
through  the  negllgenoe  of  a  feUow  servant. 

[July  St,  leau 

EXCEPTIONS  by  defendant  to  mlinfta  of 
the  trial  term  of  the  Supreme  Court  for 
Strafford  County  (Carpenter,  J.,)  made  during 


See  also  17  L.  R-  A.  I 


jAoqraa  v.  Gbbat  Falls  HuiuvAOTUBiNa  Co. 


ae  trial  of  u  actioD  bnniKbt  lo  kcow  <jam- 
aces  for  peraonal  Injuries  allMted  to  have  re- 
ctilt^  from  defendaDfa  ]>eg1]geDc&  Jtmip- 
Heia  otmrultd. 

PlalntUt  waa  emplo^rad  bj  defendant  «■  a 
weaver  In  lla  oottoa  mUla  baxingcbarge  of  dz 
loom*. 

Tbe  farther  facta  Buffldentl;  appear  In  tbe 
opinioD. 

Me—n.  W.  S.  A  D.  R.  Pieree,  for  de- 
fend ant: 

Id  ibAndnai  t.  Bwnu,  89  N.  J.  L.  117, 
Mr,  Jiutiet  Dalrlm(^e  defined  common  emplOT- 
meni  to  bg  aerrlce  of  (ocb  kind  tbat,  In  tbe 
exercise  of  common  sagacitj,  all  wbo  eDgnge 
to  It  may  be  able  to  foresee,  wben  accepting  it, 
tbal  tbroogb  tlM  Diligence  of  fellow  sBrranta 
h  may  prooably  expose  tliem  to  lolury. 

Tbompaon.  In  bis  work  on  Negligenoe,  toI. 
S.  S  ST.  p.  10B4,  add^  after  citing  the  above 
deDnilton:  "Tbe  more  general  view  seems  to 
be,  that  all  servants  to  the  employ  of  tbe  same 
master,  under  the  same  general  control,  and 
engaged  in  promoting  Ibe  same  common  ob- 
ject,— such  as  operating  a  raflroad  or  a  mine, — 
are  to  be  denned  fellow  servants  engaged  in 
tbe  seme  common  empl<9meiit;  and  u  so,  tbe 
fact  tbat  tbey  are  eogsged  In  different  depart- 
ments of  tba  same  service  does  not  take  tbe 
case  onl  of  tbe  rale." 

J(din  0.  Botke,  tbe  loom-flxer,  having  been 


gaged  In  tlie  same  common  employment  witb 
tbe  plsintiff.  waa  a  fellow  aervant. 

Jtedee  v.  Bo*ton  CorOant  Ob.  ISS  Hasa.  44S; 
Joknten  v.  Benton  Toa-BoeU  Co.  185  Mass.  309; 
Sing  V.  BoitM  A  W.  B.  Corp.  9  Cusb.  112. 
See  Oilmaa  v,  Eaitern  B.  Co.  IS  Allen  441: 
Oia»hanti.im  v.  SCony  Brook  R.  Con.  10  Cusb. 
2aS;  Betaer  v.  Bo^on,  A  M.  E.  Co.  14  Qiay, 
406;  SUUa  V.  Fajm,  139  Mass.  486;  Coltan  v. 
mdutrdM,  12S  Haas.  484;  ^Mey  v.  Noreroti, 
121  Haas.  Wiifianlag  v.  Brand  Tnink  R.  Co. 
68  N.  H.  881:  Jfath  v.  ifiwiuo  /.  d  S.  Co.  82 
N.  H.  407;  FfftOd  v.  HforOfield  B.  Co.  42  N. 


Stark  V.  LaneatUr,  S7  K.  H.  88;  DanieU  v. 
Lebanon,  ffi  N.  H.  283;  Bvland  v.  8ouih  Neat- 
marJctl.  08  N.  H.  381;  Faint  r.  Grawi  Trwik 
KCo.S^'S.  H.  611;  Dtt«non  v.  Ba»tam  R. 
Oo.  58  N.  E.  181;  Oorion  v.  Baton  A  M.  B. 
Cb,  fS8  N.  H.  SM;  Paint  v.  Grand  TniTtk  B. 
Co.  1  New  EQg.  Bep.  841,  63  N.  H.  028. 

The  evidence  was  sufficient  lo  raise  a  reason- 


Meynikan  v.  BilU  Oo.  6  New  Eng.  Bep. 
286.  146  Han.  591;  WMU  v.  Button.  A  A.  S. 
a>.  4  New  Eog.  Rep.  267,  144  Mass.  406. 

It  waa  the  corporatlon't  dnty  to  ken>  the 
loom  in  a  reaMnable  state  of  repair  and  free 
from  defects. 

GOton  V.  Paeiile  B.Co.M  Mo.  163;  2  Tbomp. 
Neg.  pp.  946,  947.  p.  973,  §  8,  p.  979.  §  B; 
Shearm.  &  Redf.  N^.  §§  194-1S7,  and  cases 
died. 

Uiirke  waa  not  the  fellow  servant  of  the 
plaintiff. 

He  to  whom  tbe  corporation  del^ales  any 
18  L.R.  A. 


duW  tt  baa  lo  perform  towards  Its  g 
while  in  the  performance  of  such  duCv  stands 
in  tbe  place  of,  and,  as  to  those  affected  liy  that 
duly.  Is  the  corpotatiou  itself  to  all  intents  and 
purposes. 

Beacb,  CoDtrib.  Neg.  gg  110, 112;  2  Tbomp. 
N^.  g  86,  p.  1082;  Sbeann.  &  Redf.  Neg. 
g  204;  Anda-im  v.  Bennat,  16  Or.  515,  8  Am. 
St  Rep.  811;  neta  to  FUk  v.  Cenlral  Fae.  B. 
Oo.  (Gal.)  1  Am.  Bt.  Rep.  29. 

A  corporation  cannot  escape  ita  dnty  by  dele- 
gating It  to  BD  agent  and  then  disclaiming  all 
reeponKibility. 

Butliby  V,  Jftw  York,  L.  S.  A  W.  B.  Co.  10 
OenL  Rep.  888,  107  N.  Y.  874;  Moynihan  v. 
HiOt  Oo.  6  New  Eng.  Rep.  286, 146  Mass.  586. 

That  defendants  would  perform  this  duty 
imposed  by  law.  to  tbe  plaintiff  Id  respect  u> 
the  supply  and  mainleaance  of  proper  machin- 
ei7,  wuBS  part  of  their  contract  with  tlic  plala- 
ilff.  Implied  by  law  from  tbe  relation  of  mas- 
ter and  servant,  ezisting  between  plaintiff  and 
defendanla. 

2  Tbomp.  Neg.  p-  972.  g  8.  p.  1032;  Sbeann.  A 
Redf.  Neg.  S  IM;  Andenoa  v.  Batimtt.  16  Or.    ■ 
615,  8  Am.  6l  Rep.  Sll.     See  Suirtny  v.  An- 
drotroggin  Miil,  66  Ue.  420;  Gunler  v.  Gran- 
tteeillt  Mfg.  Co.  18  S.  C.  26,  44  Am.  Rep.  678 

The  facts  are  not  sufficient  to  charge  the 
plaintiff  with  contributory  oegiigeace  in  con- 
tinuing to  TUB  the  loom  atlei  ^e  began  to  be 
afraid  of  IL 

aiamr  v.  Woru»l«r  A  N.  R.  Co.  US  S.  K. 
aaO:  Qrigta  v.  Aubtira.  68  N.  H.  123. 

To  have  tbat  effect  it  must  appear  tbat  she 
fully  realized  Ibe  danger  to  herself,  if  any. 

Whartoa,  Neg.  {>  2i5:  Myhan  v.  Louitinna 
Elfo.  L.  .£  P.  {£.  7  L.  R.  A.  172.  41  La.  Ann. 
964,  IT  Am.  Bt  Rep.  486-  Oaivetton  S.  A  8. 
A.  B.  Oo.  V.  Garrea,  78  Tex.  268.  15  Am.  St 
Hep.  781. 

Claa>k.  J.,  delivered  tbe  opinion  of  the 

Tbe  motion  for  nonsuit  presents  the  question 
whether  the  Jnrv  could  properly  find  a  ver- 
dict for  the  plautiff  npon  tbe  evidence  sub- 
milted.  Ftrine  v.  Orajid  Tnink  S  68  N.  H. 
611.  The  evidence  produced  by  the  plaintiff — 
that  the  shuttle  would  not  fly  out  of  a  loom 
unless  the  mactainery  was  defective  or  out  of 
repair;  that  the  plaiirtiff  hod  no  knowledge  of 
the  macbinery.  and  was  not  allowed  lo  med- 
dle with  it,  and.  In  case  it  did  not  operato  prop- 
erly, was  required  to  call  on  Burke,  a  loom- 
flxer  employed  by  tbe  defendant  to  look  after 
tbe  looms  operated  by  tbe  plaintiff,  and  keep 
them  in  proper  repair;  ihat  tbe  shuttle  flew 
out  ot  one  of  her  looms  about  10  o'clock  in  tbe 
forenoon  of  tbe  day  of  tbe  injury,  and  she  no- 
tifled  Burke,  who  examined  it,  made  whatever 
repairs  he  thought  necessary,  and  set  it  run- 
ning: that  at  11  o'clock  the  shuttle  caught  in 
tbe  "hinder"  or  in  tbe  "picker"  and  she  again 
called  oa  Burke,  who  again  examined  the  loom, 
repaired  It,  and  put  it  in  operation;  and  shortly 
after,  and  before  12  o'clock,  tbe  shuttle  flew 
out,  sod  struck  her,  putting  out  one  ot  her 

See;  and  that  she  had  watched  the  loom  more 
oselv  than  the  others,  because  its  action  made 
her  afraid  of  it, — waa  evidence  tending  lo  show 
that  tbe  plaintiff,  exercising  reasonable  care, 
waa  injured  bv  the  defendant's  negligence  In 


Naw  UumHixB  SoTnoa  Oocxt, 


Dml, 


andr 


foiling  lo  provSde  tolteble  machlneiy  tor  her 
um;  and.  in  tbe  absenco  of  rebutting  eridence, 
vae  sufficient  to  luitaln  a  verdict  for  the  plain- 
tiff. Tbe  motion  for  a  noumit  waa  properly 
denied. 

Tlie  defeadant  except«d  (o  the  refnial  to  In- 
■truct  the  tiiry  that  Burke,  the  aectlon-band 
and  loom-fixer,  being  engaged  in  tbe  aame 
<»mmon  cinpioyment  aitd  UMer  tbe  tamo  gen- 
eral control,  waa  a  fellow  lervant  of  tlie  plain- 
tie,  and  that  the  defendant  waa  not  liable  for 
his  negligent^.  As  tbe  servant  awumea  the 
ordinary  risks  of  bis  employment,  Inoludtaig 
tbe  negligence  of  bfi  fellow  servants,  the  maa- 
ter  Is  not  responsible  to  the  servant  tor  injuries 
happeeing  from  that  cause.  But  the  rule  of 
law  which  exempts  the  master  from  reapnnsl- 


plojment.  Fifleld  *.  NortMIM  A  49  N.  H. 
239;  BanUy  v.  Graai  Trwi  B.  Co.  63  N.  H. 
874;  :^»rd  v.  Fitehburg  R.  Co.  110  Haas.  340, 
260;  Bovgk  v.  Tknu  A  P.  R.  Cb.  100  U.  a.  218, 
8S  L.  ed.  61S.  This  dut;  ma;  be,  and  in  caae 
tbe  einploTer  Ii  a  corpocatitni  mnst  always  be, 
discharged  by  agents  and  serrants;  ana  that 
the  agent  oi  servant  charged  with  its  perform- 
ance, whatever  his  rank  of  service  may  be, 
alands  in  tbe  place  of  tbe  emplojrer,  who  UMre- 
bv  becomea  reaponafblefortbeactaandcharge- 
able  with  the  nujigence  ot  aucb  agent  or  aerv- 
«nl.  In  many  Hnda  of  (ervloe  the  care  and 
lieeplng  of  tooli  and  machinery  In  a  ooi  ~ 
of  safely  reoulres  meteiy  tbe  atteniioo  t 
pairs  occasioned  by  ordinary  use  and 
and  is  properly  a  part  of  the  regular  buslnesa 
of  the  servant  engaged  In  the  use  of  such  tools 
and  machinery.  In  auch  cases  tbe  doty  of  the 
employer  ia  performed  by  fnmlsbing  safe  tools 
and  machinery,  and  the  means  of  maMag 
needed  repairs,  and  the  duty  of  making  there- 
pairs  may  be  intrusted  to  aerranta,  and  anv 
negiect  In  the  performance  of  thla  aarrice  u 
tbe  negligence  of  a  servant.  MaQet  t.  Awton 
Gordagt  Oo.  189  Mua.  44S.  But  In  casM 
where  skill  and  practical  knowledge  are  n- 
qnlred  lo  keeping  machinery  in  a  reasoQable 
condition  as  to  salely,  beyond  what  is  needed 
in  operating  it,  it  Is  the  duty  of  the  employer 
to  supply  the  necesaary  Intelligence,  akill,  aud 
experience  In  tbe  care  and  inapeclion  ot  the 
machinery  to  protect  the  anvanta  from  injury: 
and  for  any  failure  to  exerdae  proper  care  aitd 
skill  the  employer  la  acooontable. 

The  question  who  are  fellow  eervanta,  with- 
in the  rule  exempting  tbe  employer  from  con- 
sequences of  the  negligence  of  fellow  servants, 
is  not  nrdinarily  deleimned  by  rank  or  grade 
of  service,  but  by  the  character  of  the  service 
performed  or  acts  complained  of.  Am  a  gen- 
eral rule,  tboee  doing  tbe  work  of  a  servant 
are  fellow  scrrantt,  whatever  their  grode  of 
service;  and  a  servant,  of  whatever  rank, 
charged  with  the  perfonnasce  of  the  master's 
duty  towards  his  servants,  la,  as  to  the  dis- 
charge of  tiiatduty,  a  vice- principal,  for  whose 
acts  and  neglects  the  master  is  responsible,  be- 
cause he  bss  invested  him  with  tbe  responsi- 
bility of  doine  that  which  tbe  master  Is  bound 
to  have  carefully  performed.  Mopnihan  v. 
EHU  Oo.  146  Mass.  CM,  SOS,  6  New  Eng.  Rep. 
1»I4.R.A. 


386;  Itattf  v.  BeHm  *  A.B.  Ob.  147  Mm. 
101,  114,  e  New  Bog.  Bep.  840;  AiOer  v. 
jMMtt,  80  N.  T.  4S;  DaaU  v.  OtntnU  Vv^ 
mont,  ILa>.Myt.  84;  Tlsrnqr  r.  JfsjiMm- 
oUi  A  ai.  L.  R  0».  K  Hhin.  811:  (Xmetiuatt 
H.  a  J).  B.  On.  r.  MeMvUen,  117  Ind.  480;  a 
V.  Mrtlurit  FOa.  B.  Q>.(S.  Dak.)48N.  W. 
Bep.  92a. 

The  teat  whether  tbe  ptalntlff  and  Bmte 
wen  Mlow  servants  was  not  whether  tlHr 
were  engaged  in  the  comm<»  empl<7inent  of 
manufacturing  cotton  doth  under  tbe  same 
genenl  oontnl  aiMl  paid  by  the  same  princi- 
pal, but  whether  Burke  represented  the  de- 
fendant in  the  TetponslbUi^  or  performance 
of  any  duty  which  it  owed  totfae  plaintiff.  It 
was  the  du^  of  tbe  defendant  to  f  umidi  auitabla 
machinsrv,  and  keep  It  In  tuitaUe  conditio^ 
for  the  plaintlira  nae.  The  duty  of  keeping 
the  looms  lo  ptopa  repair  required  experience 
and  tfaeexerdsBOf  mechanical  akill,  and  was 
BDedslfy  tntruated  to  Burke,  and,  so  for  a«  Dm 
dficbarge  ct  tbU  dun  was  oonceroed,  Buifca 
repteeented  the  defendant,  and  any  iwgligenca 
on  his  pert  in  Uie  performance  of  tuU  dnn 


tbe  exposure  of  tha  (dalnlifl  to  unuaiial  haa- 
aid  in  her  ordloaiy  en>[rtoymeot. 


OLCOTT  FAIX8  CO. 
iaiIT.H.IUl) 
1.   nt*rl|^afmrlparlaaawaarto« 


slonaof  tfaapi 

rlataaMoatoni 

tberl([tatsand  eguUfeaottbeBeiMiBl  pubUo  In  a 

far  se  free  pasnga  to  and  In  on  tbe  wotera  ot 

the  Btraam  ai«  ooooscnad.   Oon.  r.  Bssei  Ool  B 

Qcar,  H8;  8t«u^ton  v.  Baker,  4  llasa.  SB;  Oom.  *. 

Alter,  7  Cush.  100. 


sui»»meoonrt«ot  both  Maine  aDdKewgawBeMi*. 
Parks  V.  Horse,  •  He.  *»;  Teaile  v.  Dwliiel.  N 
He.  ti«:  Unoer  V.  OuroTd,  H  Ha.  4aT;  Treat  V.  Lord, 


'.  Andiosotwirin  Uvec  Imp.  Oo.  H  N.  H.  ua. 
It  Is  wtthtn  the  province  of  tha  lAgWature  ta 
detcnnlnaandresulatetha  use  ot  all  ooamoD  and 
initdlo  rl(ht*  end  eoMmsota.  The  il>fals  ta  nevi- 
ntion  on  tide-watera  and  ot  the  use  of  etreamt  not 
navttratda  tor  boats  sod  laris,  are  pnbUe,  and  anA 
rishli  Bi«  tnbleot  to  leculstlan.  Whoe  the  tnB 
enloTUitiat  at  two  public  rishti  tbieaten  to  bitai- 
fere  witu  each  other.  It  Is  tor  (ha  LorUatara  U 
determine  which  shall  rield,  and  to  what  exteoK 
and  such  QDostlon  will  ordtnsillr  twdetenaloed  br 
prapoDdanaoe  ot  pabUn  naoeMltr  and  eon- 
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«.  TlMrl«bt«tf  UMpttbUetoBoatlOM 
<M  >  ■>■  >■■  wm  attt  b»  pir«»niH«d  to 
taftv*  l)»»n  MUnqnlMbMl  tv  the  iiant  of  ■ 
cbuter  to  a  manntaotiirlDf  oatpontUon.  girlDg 
power  (o  pambMe  and  b^  r««l  crtsta  oo  tba 
1,  lmt>M>Te  iho  water-power,  uid  make  and 


tanoffTouiidtaroonMnilDBaobarterwhlcb  does 
not  eootalo  moh  isoblbMoa 
Interfeimica  wbtre  It  would  1 


,   ZiMglalatl'T*  aRtborttytak  mainilk^y 


ttniota  Mnalaroimd  tbe  tallilaa  Hream  need 
by  tt»  paUio  lor  HoatlnB  lost,  subject  to  tlia 
duttMNDd  UablUtlM  UDtUnr  on  nld  "rigbte.  pow 
eta,  and  priTlleffM,"  wlU  nibleot  Hie  manufaetiu> 
Inir  oorponUlon  to  a  UmllatloD  whloh  had  been 
Impoaed  upoo  the  otaDpanr  not  to  Interfew  with 
the  free  panaca  of  tomber  down  tbe  abeam. 
6.  nMftbaBdonaaaatbrtlMEttKtoortlw 
pabUc  rlchtto  floAt  loKadown  m  wtr^mm 
when  It  granta  a  manafiotaring  oorporatloD  th* 
right  to  make  nae  ol  tbe  watar-power  thereoo, 
win  not  be  Interred  firom  the  fact  ibat  the  manib 
Maa  maj  be  mora  Important  than 


8.  Tb*  BMre  eoaT«r*"M  *7  *^  State 
oftb*  b»fl  nf  ■  ■trMiii  -r^'-^  hubeenuaed 
by  the  pnbllo  for  floating  ioga,  wHI  not  operate 
ai  a  rellDqufsbmentof  the  public  right.  Tohavs 
that  effect  the  Intentton  mult  be  dlstlnctlr  ea> 

7.  Eqalt^  bMM  jorisdletloii  ot  a  btll  to  de- 
termine u  betweeo  the  publle  and  riparian  mliu 
owners  tbe  proper  lorm,  dlmenalont  and  place  In 


8.   If  a  JtHlielfcl  location  of  »  logvira^ 


commoD  can  la  that  where 

bU  In  part,  a*  hi  Ibe  cate  <d  a 

nBTJgabla  river,  fnmWied  with  a 

'OiBw,  to  be  raiMd  for  tbe  piMage  of  vaoeli,  at  the 

«>peiiM  of  the  bridge  ownMN,  or  br  the  naTlgatora 

4««MngtopaMU.  Oom.  y.  tmex  Oo.  TD Maw,  Mt. 

"nie  puWo  right  ^  floataga,  and  the  private  tiHlit 


with  dna  oonalderation  flu  the  other.  uMI  any . 
Jarj  which  the  latter  reaetvea  In  oonaeqneooe  of  a 
proper  uaa  of  tbe  lUuam  tor  floatage,  ha  moat  nib- 
mlt  to  aa  taicMent  to  tM  sitaatlon  i>p«i  navigabie 
wat«n.  Hlddleton  v.  Flat  Ulrar  Boom.  f3o.  K 
Vlcb-na. 

Each  right  modlBea  Oie  other,  and  mar,  perhapa, 
render  It  led  talnabte;  bnt  tbia  &at,  If  the  enjor- 
ment  of  the  tight  kin  ttaelf  reasonable  and  oon- 
alderate,  can  fumlih  no  ground  tor  oomplatDt. 
Oonld  r.  Boston  Duck  Oo,  18  Gter,  tfSi  Soow  v. 
PsiBons.  fe  Tt.  4CS.  To  the  aame  effeot  It  White 
Blrer  L^k  Boom.  Oo.T.I(dBon.M  Hloh.  SIS.  See 
also  Peopled  Ice  Oo.  t.  The  BicelsloT,  M  Wch.  tah 
Wehe  T.  Smith.  8  Or.  MB,  8  Am.  Bap.  SO. 

Ttt«  right  to  float  loga  on  navigable  atreama'Is 
reoognlaed  io  Lcoioaa  V.  Benson,  8  lOch.  81;  Tbun- 
4er  Bar  Blver  Boom.  Co.  t.  SpaeoUr,  a  Ulch.  SH: 
Hlddleton  T.  nat  Blver  Bonn.  Oo.  n  Hlob.  BK 
Attr-Oen.  V.  Bvart  Boom.  Oo.  M  Woh.  4ttb  Brig 
"Gttr  of  ble"  V.  Cknfleld.  IT  Mich.  Ut, 

The  right  of  navigation  Is  superior  to  all  other 
rights  Brown  t.  Cbadboume,  tl  Ha.  »;  Hoisan  v. 
King,  SB  N.  T.  US;  Uoore  v.  Banboma,  8  Hloh.  M: 
meat  T.  Lord,  «g  Hfc  SO. 

ne  qneetlon  what  Is  a  reasooablense  of  aright 
depends  on  the  inldeot  matMr  and  the  attendant 
elrcumetanoM.  XiOhlgan  Cent,  B.  Oo.  v.  Oolcmsn, 
SB  Uhdi.  tUk  Davia  v.  Wlnalow.  si  He.  «^  Under- 
wood V.  Valdron.  88  Hloh.  188;  Welse  v.  Smith.  8 
Or.  i4lt  Scrlppa  v.  BeUIr,  88  Woh.  SI. 

IPhot  sorutOutM  nnaMffaMsMraani. 

One  thing  appears  perfeetlr  clear,  that  the  oom- 

mon  law  of  Bngland  on  thla  subject  is  not  (he  com- 


B  the  Hudson,  running  thioDgh 
primeval  forests,  would  of  Ita^  create  an  exoep- 
i;]  L  B.  A. 


tJon.  In  granting  the  public  landsot  such  a  Stata^ 
bounded  on  sueh  atlrer,  to  private  iudlvlduala,  do 
LegWature,  withont  expreas  words,  could  be  pra- 
Bumed  to  have  intended  to  deveet  Itaelf  of  the 
power  of  proteetlDg  so  important  a  pubUo  Interest. 
Iiowber  T.  Wells,  IS  How.  Fr.  UL 

None  of  the  adjndlcatlona  cover  the  pteolsa 
qneaUon  here  Involved.    In  Maine,  where  tli 
'-  float  kofS  In  |-  "^  -■ " 


(08)  baa  bean  npeatedlr  acted  upon.  Urown  v. 
CaiadbonnM,  81  Ha.  8;  Treat  v.  Lord,  18  Me.  Eil. 
And  see  Tsade  v.  Dwhiel,  BO  Me.  4Sli  Gerrlsh  v. 
Brown.  SI  Me.  SO;  Davis  v.  WhMlow,  U  Me.  887. 

The  true  rule  tl,  that  the  putdlobave  a  right  oC 
war  In  every  Btreom  whloli  b  capable,  intta  natural 
state  and  Its  ordlosr;  volume  of  watsr,  of  trana- 
porthig.  In  a  oondltJon  Ot  tor  maAet,  Ihe  produot 
of  ttoforaetSiOrmiBeBiOrof  tbetuiageot  the  soil 
upon  tti  banks.  It  is  not  cMential  to  the  right, 
thai  aw  properV  to  be  transported  •bouldbeonh 
rled  In  Tnmnis,  provided  It  can  ordlzurilr  tieoarrled 
stfBlr  without  such  gnldaitae.  Nor  Is  It  neoassarr 
that  Hie  stream  should  be  oapaUaof  being  twi- 
gged agahat  Ha  current  aa  wall  aa  In  the  diraa. 
tloa  of  Its  ourrenL  If  it  ta  so  far  tmvlgabia  or 
Doatdde  as  to  be  of  public  use  tn  the  trsnaport*- 
lion  of  ivoper^,  ttie  pnbUo  olahn  to  sooh  uia 
ought  to  be  Ubnalir  supported.  Korii  Iteaaeottal 
M  tbe  eaaement  that  the  oapadtr  ot  <he  stream 
should  be  oontlnnoaa.  or  that  lu  ordinair  state,  at 
allsaaaonaof  the  rcar.ahonid  beauch  aatonuiba 
It  navigable.  If  It  la  ordlnaiflr  snbjeot  tn  period^ 
oal  fluctoatlona  In  the  volnaM  ot  Ua  water.  atMba- 


aitlie  seasons,  and  If  its  pertoda  of  high  water  and 
navigable  capacitr  ordlnarllr  oonttune  a  auffldent 
length  ot  time  to  tnake  It  useful  as  a  bighwar.  It  la 
subjeot  tn  the  public  easement.  Morgan  v.  King, 
35  S.  T.  U8.  See  also  same  case  In  the  saprema 
oourt.  -18  Barb.  Si  and  80  BniU  0;  Shaw  v.  Craw- 
rord.  10  Johia.  198:  Welse  v.  Smith,  8  Or.  MB,  S  Am. 

No  case  goes  furUier  than  these,  and  ther  car«- 
fuUr  restrict  the  public  easement  within  the 
bounds  Ot  a  oapablUtr  'or  me  la  the  ordlnarr  and 
natural  condition  ot  the  watercourse.  Tbe  possl- 
bllltr  of  oocaalonal  use  during  unusml  and  brief 


Nbw  Hakpshisi  Scpbekb  Cotbt. 


OTar  K  dMm  whtofa  has  been  areoted  for  n»nn- 
faotuiinc  purpota  beoamn  neocnwry,  the  ood- 
TeolenM  of  the  mUt-owoara  will  be  oonsulMd  lo 
t«r  M  It  raauoablr  mar  be  wUbout  »  rloUtioii 
Of  th«  pubUo  nnhla. 

(Deoember  E.  I  BOO.) 

BILL  In  eqnltj  lo  reatriln  defendant  from 
mafntBiDlng  ft  dam  aciom  the  Cimnecticut 
River  at  OlcoU  Falls  in  Lebanon,  without  pro- 
Tiding  Euilable  sluiceways  for  the  passage  of 
logs  floated  by  plalntlfTs  down  tbe  rlrer. 
Caie  diKharged. 

The  facts  are  fully  stated  Id  the  opiDiOD. 

Jr«Mr«.  Aldrich  *  Remich  and  Dr«w  * 
Jordan,  for  complaluaais: 

':'be  Connecticui  Rirer  la  by  nature  a  public 
bigliway. 

iicotl  Y.  Wilton.  3  N.  a  Sai;  Tliomi>m>n  t. 
Androteoggin  River  Imp.  Co.  M  N.  H.  548; 
Bamt*  V.  Bealh  (unpublished  op.) ;  Ooiild, 
Waters.  88 107-108;  Angell.  Highways,  §§  56, 
66.  67-72. 

Tb«  Connecticut  River  befog  a  natural  pub- 
lic blehway,  the  individual  or  private  risIitB 
•longlia  banks  are  "held  subject  to  the  mks 


(and  uses)  Inddeiit  to  the  exercise  of  the  potiHc 
right." 

TTtomp»oa  v.  AndroKogf^in  lUfer  Imp.  €e.  54 
N.  H.  SiSa\Banu»Y.  Brnth  (unpublisbed  op); 
Knox  V.  OhaUmer,  43  He.  IGO;  Traat  v.  L»i, 
42  Me.  efi2;  Dut'ndv.  rran^,44Me.  ie7;Pbrt* 
T.  Mont,  63  He.  S90;  LaneeyT.  (Mffor^,  54 M& 
487;  yeoMi«  v.  Lhnintl,  60  He.  470:  Btt^iim  *. 
BakMT,  4  Haas.  S33;  Com.  v.  Atger,  7CuBfa.  100-, 
Oom.  V.  £Sm«1!  Co.  18  Gray,  248. 

Theownerof  amill-damon  such  a  riTer  i* 
bound  to  provide  a  suitable  and  reasooably 


and  may  be  abated  by  any  member  of  the  pub- 
lic haTiug  occasiOD  to  use  tbe  same. 

JiwinA  V,  Yeaxie.  Parlct  v,  Morte  and  /^n- 
c,y  V.  Cliffcrrd,  lupra;  Wood,  Nuisaucra,  g  756, 
p.  868,  also  ^483.  484,  768,  757-762. 

Courts  of  equity  will  interfere  torestruDand 
prevent  ihniatened  public  naisances  at  the  sniL 
of  a  private  person  who  may  suffer  a  ^Mdal 
Injury  thereby,  as  wall  as  to  abate  tboae  al- 
rWy  ezisdnE. 

Cooley's  BT.  Com.  bk.  8.  319,230,  r>oU7; 
Adama,'£q.  486.  487,  note  1;  Jeremy's  UUf.  Eq. 


Itc  hlgiiwar.   U  Is  so 

111.  110.  B   COM  whl^ 

Maine  and  HlohlBsn  cases  as  exoaptional,  ihoush 
tbey  maj  well  sUnd  with  that  upon  Us  facts. 

NatonlsoompcMnt,tthasbeai  said,  to  ms 
navigable  river  wMuut  tbe  aid  at  tbe 
(Martin  V.  Bliss,  BBlaakf.  8Bf ;  and  It  la  now  fuUr  cs- 
lablliihed  Id  this  oountrr.  overru  Udb  the  earlier  de- 
eMona,  thattbeputdlobaveariabtof  laniiiiin  iiiifii 
all  Cnelhwater  sueams  which  sre  br  natore  raa- 
cepUble  of  fcenenl  use,  and  tiiat  those  riven  an 
public  and  uavlffahle  In  ^w  which  am  navlaable  In 
fact.  HBle.l>eJureUaTls,  chaps.!,  ftWUUams  v. 
Wilcox.  »  Ad.  &  a.  814. 3SI;  BKmey  v.  Keokuk,  H 
v.  &  SU.  »  L.  ed.  »>:  Pound  v.  Tnrok.  es  D.  8.  U9, 
«  U  Bd.  KB;  The  "Daniel  Ball,"  n  U.  8. 10  Wall. 
»T.  IflKed.  »W:Tha"Montello,"87U.  8.  »  Wall. 
U0.4ii.S3  L.  ed.  S91.9U;  Carter  v.ThurBtaii.18  N. 
B.  101, 106;  Thompson  V.  AndiosoogKln  Hirer  Imp. 
Co.  M  N.  H.  645,  68  TS.  H.  lOHj  Brown  v.  Chadbonme, 
SI  Me.  9;  Moor  v.  Veaxla.  3£  Me.  843;  Bpting-  v.  Bus- 
sell,  T  He.  m,  280:  Wadawortb  v.  Bmltii.  U  He.  STB; 
Adams  v.  Peaee,  S  Coon.  181;  Inaraham  v.  Wllkin- 
SOn.  1  Fiok.  ma:  Com.  v.  Cliapln.  5  Plok.  IW.  S& 
Palmer  v.*MulllBau,  8  Cal.  W!-.  People  v.  Piatt,  IT 
Johns.  IW.  ill;  Hooker  v.  Cummluffa.  XO  Jobua.  SO; 
Canal  Comn.  v.  People  6  Wend.  tO ;  Monran  T. 
RIDS,  86  N.  T.  IM,  80  Barb.  9. 18  Barb.  en-.  Muuson 
V.  HungDrlord.  9  Barb.  266;  Moore  v.  aanImrae,E 
Htob.  Ufi;  LocmsQ  T.  Benson,  8  MIiAl  ISiBhodeav. 
Otis,  88  Ala.  OK,  H6;  Cox  v.  State,  8  filackf.  IM 
Weleev.  Bmlth.SOr.  145.  148:  Oodfrer  v.  Alton,  IS 
111.  XU:  Memphis  v.  Overton,  8  Verirer,  886;  Older  v. 
BurruB,  S  Humph.  BB^  Stuart  v.  Clark,  i  Swan.  U; 
HIgler  V.  Btate,  T  Baxt.  «^  Yates  v.  JudO,  18  Wis. 
118;  HlOkok  V.  Hlne,  KBOblo  St.  Wk  Belman  v.  Wolte. 
tl  Tez.  88;  Qould.  Waters,  1 81. 

The  law  of  tbe  State  leoornlns  Oie  rliAt  of  the 
public  to  use  sueh  streams,  tbon^  private  propenr- 
tj.  for  rafting  and  floaHns  Icga,  as  tar  ss  neceasarr 
(or  pul>ltc  accommodation.  Palmn  t.  MuUifmn,  8 
Oal.  SIR  Bbaw  v.  Crawford,  10  Johns.  97;  £i  iKirte 
JennlDgs,  80ow.  SIS:  Browne  r.  BooSeld,  B  Barb. 
at-.  Moroan  v.  Kins.  18  Barb.  SSE,  SB  N.  T.IK;  Brawn 
r.  Cbadboume,  U  He.  >;  Moore  v.Sanbome.  S  Mich. 


to  use  the  stream 


at. 

Tbe  rimrtan  owner  hs*  a  rlg-ht  b 
In  all  wars  and  tor  all  purpoees  v 
COD Blstent with  lis  use  ti7theput>Uo.   Lorman  i 
]8L.a  A. 


Benson.  S  Mich.  IS,  TT  Am.  Deo,  48B;  I^ueey  v.  CHf- 
ford.  64  Me.  4B1,  W  Am.  Deo.  SO;  Mcrsan  V.  Klot,  11 
Barb,  an;  Soolteld  v.  LansJnv,  IT  Mloh.  IK:  Tata  *. 
Milwaukee,  IT  U.  &  10  WalL  4ST.  U  Led.  Mk  « Iaw> 


piovlded  be  Moves  r 
and  dther  producia.  aooBold  t. 
43T;  Thuncan  v.  MorriaOD.  U  &  Hon.  SST;  DoocIsb 
V.  State,  4  Wis.  881.  8  LawKKi,  Bl^ta,  Bomedin 
*  Piacdce,  I  »Ea. 

Sgutiv  icQl  recopnlie  and  eniont  Om  rU^Ua  of  ripa- 
rian proprteton^ 
Br  the  eiardee  of  the  eamtable  Jurladloitin 
cnorts  mar  abate  a  nnlauiDa,  at  die  Inalanoe  of  a 
party  who  faasuSeieeln  a  specdal  cr  parttoolai 


it  larse;  but  Oils  la}niT 


men   with  the  public  i 

must  be  real  and  siMdi  loai  we  legai  remeorei 
damifies  wonld  not  be  adequate.  8  Pom.  Bq. 
Jur.  f  18t>,  owns  Sollau  t.  De  HeU.  »  Stm.  M. 
S.  188:  Atty-Gen.  v.  Sbeffleld  Q.  a  On.  S  DeO.  M. 
It  0. 801:  AttT-Oen.  v.  Camtoldse  O.  a  Oo.  L.  H.  4 
Ch.n,8a:PetHbODev.  HamlUaD,«Wls.  lOkOosst 
Une  B.  Co.  V.  Oohan,  60  Oa.  in;  Thorer  T.  N«w  Bed- 
ford &  Co.  US  Mass.  igB:OsborMv.nooiiimatv 
B.  Co.  8  Blatoht.  m;  Hartshom  r.  Sontfa  Beodtoc. 
«AUeDi,I01;  Bower,  aroulte  Bridge  Corp.  a  Flak. 
SU;  BI«elow  v.  Hartford  bldse  Oo.  11  Oram.  Nh 
Mlihau  v.Hbsrp.  RH.  Y.811:  Enoz  v.  New  York. 
16  Barb.  404;  New  York  v.  Baumberger,  TBobLIU; 
Peek  T.  BMer,  8  Sandf.  UK;  Oomtns  t.  Loweeie,  8 
Johna-Oh.  480, 8  L,  ed.  118;  Spartiawk  v.  UnlonPiB. 
B.OoL64Pa.401;HlBt]ee;r.COmdi>n*A.R.Ca.U  B. 
J.  Bq.  318;  Alka  V.  Monmouth  Oo.  Board  otCbcaea 
Itoebdders.  18  N.  J.  Bq.  88.  T4i  Delaware  *M.R. 

00.  V.  Stump,  S  OUlft  J.4n;  Hamlltoii  v.  WhttridRe, 
11  Hd.  U8;  Savannah  A.  ft  O.  R.  Co.  v.  Snlela.  iS  Os. 
8DI;  Sreen  v.  Oakee,  IT  lU.  eiB;  Swell  r.  Oreenwood. 
SS  Iowa,  8)7. 

Inddentallr  thta  topic  has  reoelred  exteaidsd 
treatment  In  several  notM  appended  to  naswe  re- 
ported In  this  series.  See  Tolmer  v.  wtlUama  iFaJ 
1  L.B- A.  808;  Harold  v.JonM  (Ala.)  S  I.  B-A-«« 
Q»um  V.  Haoe  (W. Taj  S  I-  B.  A.flS;  and  Swan- 
Boo  V.  Ulssisslpid  A  Bum  Biver  Boom  Oo.  iMlnnJ  r 

1.  B.  A.  eT&  r.  &  & 


,:jb.Goog[e 


Cohkbcticht  Riveb  Ldhbbb  Co.  t.  Olcott  Faiax  Co. 


PL  144,  l«;28tor7,  £q.  Jut.  eS10I,109,g34. 
«Mi  OouM,  WaUra.  g§  121.  918;  Hig&  In]. 
7«)-7«8,  768.  768,  791,  7M,  804.  «««*,  812- 
81S,  818;  Aneell.  HIgbwsjv,  »^  S83, 984:  Wood, 
Nuisukces,  '777-779;  Daaiel),  Cb.  Pr.  16Sd. 
1686;  Pom.  Eq.  Jnr.  §1849,  note  1:  Bamptan  t. 
Smith,  8  Sim.  873;  Vorning  v.  Tfog  I.  A  2f. 
Jiefiwp,  40  N.  Y.  191;  FtnntyttaTiia  y.  WAeel- 
tmr  i£  B.  Bridge  Co.  S4  U.  B.  18  How.  018,  14 
L.  ed.  249;  Lane  v,  Netedigate,  10  Ten.  Jr. 
19B:  Coraing  v.  Lowerrt,  6  Jobns.  Ch.  489,  2 
L.  ed.  178;  httUxme  v.  ffamflton,  40  Wis.  402; 
BmKT  T.  SoTuJofpA,  7  Port.  (Ala.)  288;  Barnet 
T.  ffiwfne,  4  Wis.  454;  WoUvn-  ».  B^epartlmn  i 
Wis.  486;  Oarrgetovm  v.  ^fewndrw  Ciina(  (5>. 

87  D.  S.  19  Pel.  91.  9  L.  ed.  1018;  J^eirne  t. 
Bartford  Bridge  Oo.  14  Oonn.  566;  Frink  v. 
LaTDrenee,  90  Conn.  117;  Sparhaink  t.  Fnion 
Fan.  R.  Oo.  54  Pa.  401;  Enox  v.  Sea  Toi*.  55 
Barb.  404;  Smith  r.  Loekmmd,  18  Barb.  309; 
BwM  T.  Greenwood.  26  Iowa,  377;  Samdton  v. 
WAftri^.  11  Hd.  128;  SolUku  t.  £*«  //«I(i.  9 

Eng.  L.  &  Bq.  104;  Bpeneer  t.  London  &B.R. 
Co.  8  Sim.  103;  Nevi  Torlt  t,  Baumberger,  7 
Bobt  219;  Badion  Bieer  R  Oo.  v.  Loeb.  7 
Robt.  418;  Saeaitnah  A.  it  9.  R  Oo.  v.  BhieU, 

88  Ga.  601;  fffKar.  Ohalona-.  42  He.  ISO. 
Tbe  Snprenw  Court  of  Naw  Hampablre  bai 

aawrted  Ita  (nil  eqaiiable  jurisdiction  to  restrain 
or  abate  nuisances  to  all  cases  wbere  legal  rem- 
edies ate  impracticable  or  inadequate. 

Pom.  Eq.  ^WS:Coe  t.  Winnipiteogee  Lakt 
C.  1*  W.  Mfg.  Co.  87  N.  H.  264;  WOber 
Gage,  89  N.  H.  182;  Bttmham  t.  Kempbm,  __ 
N.  H.  78;  Eautman  v.  AmoOceag  Mfg.  Oo.  47 
IT.  E.  71 1  BamU  t.  BalielwTI  Mfg.  6e.  47  N. 
H.  428. 

In  snch  cases  the  rf^t  of  trial  br  jury  does 
not  exist     BeOom  v.BeUoae.  68  N.  H.  60. 

Tbe  plaintlffa  ask  for  an  injonctioo  against 
tbe  defendants'  malnialDlag  a  dam "-- 


Connecticut  TCrer  wllboot  providing  suitable 

'"'ixwajs  for  tbe  reasonable  passage  of  tim- 

Such  an  in  junclion  would  be  maodabuy 


in  cbaracter,  but  bas  been  repeatedly  granted 
by  courts  of  equity. 

Pom.  Eq.  S  1869,  notet;  BoNtuon  v.  ^ron, 
1  Bro.  Cb.  588;  Higb.  Inj.  2d  ed.  ^^  793-804, 
note  I;  Bankin  v.  H-audiaon,  4  Sim.  18; 
Bpeneer  v.  London  A  B.  B.  Co.  8  Siro.  198; 
Pennts^xtnia  v.  Wfiaeling  A  B.  Bridge  Go. 
«  IT.  S.  18  Bow.  B18.  14  L.  ed.  348;  Lane  v. 
NeiodigaU,  10  Tea.  Jr.  198;  Oould.  Waters, 


tbe  defendants  would  be  contrary  to  the  well 
defined  poilcyof  NewHampsbire.  asexprened 
by  repealed  Acts  of  the  Legislature.  A  con- 
atrucfioD  abridging  a  pubiic  ri;;hl  will  not  be 

E'ven  to  a  legislative  Act  uoleiis  sucb  lutentioa 
expresst;  and  distlactir  staled  therein. 

Hookeett  v.  Amoakeag  Mfg.  Co.  44  N.  H.  106; 
Treat  v.  Lord.  42  Me.  M2. 

Mr.  W.  8.  Iiadd,  with  Mr.  Jeremiah 
Smith,  for  defendants: 

Ttiere  was  not  at  tbe  time  of  the  adoption  of 
OUT  CoDBtituiion.  and  Is  not  now,  any  remedy 
by  private  suit  in  equity  In  a  case  like  tbe 
present;  tbe  only  remet^  was,  and  Is.  by  pub- 
lic proceeding  on  beball  of  tbe  State;  in  Micb 
public  proceeding  there  was  at  the  time  of  the 
adopliun  of  tbe  Oonstitulion  an  unquestioned 
right  of  trial  by  Juiy;  and  the  Legislature  has 
18  Ik  B.  A. 


could  not  If  It  would. 

The  plalDtMs  at  the  time  of  filing  the  bill 
conld  not  hare  maintained  an  action  at  law. 

JlwdcnT.  Lmie,  18  B.  L  189,  48  Am.  Rep. 


plaintl^  not  only  had  suffered  Jio  damage,  but 
apprehended  no  damagesavetbe  loss  of  a  pub- 
lic right  which  they  were  privileged  to  en^y 
only  In  common  with  tbe  real  of  the  public 

Bom  V.  Orowi,  5  Mao.  &  O.  618. 

Undoubtedly  a  riparian  owQcrbai.  likeeverr 
other  citizen,  [be  right  of  navigating  the  rivet 
as  one  of  tbe  public.  This,  however,  is  not  a 
right  coming  to  htm  ma  owner  or  occupier  of 
■ny  lands  on  tha  bank;  norla  it  a  right  which, 
p«r  4c.  be  enjoyi  In  a  manner  diilerent  from 
any  other  member  of  tbe 

669. 

These  plaintiffs  complain  aolely  of  injury  to 
a  public  right,  and  the  damage  liable  to  be 
suffered  by  the  plaintiffs  differs  only  in  degree, 
and  not  in  kind,  from  that  liable  to  be  suffered 
by  the  reat  of  the  commuoi^. 

CBrien  T.  Noraieh  A  W.  R  Oo.  11  Conn. 
878:  Setlejt  v.  Bi^iop,  19  Conn.  128:  Hanari 
College  v.  Sttamt,  10  Gray,  1;  Braxton  v.  FaU 
ifiDM-,  118  Mass.  218;  Blaektedi  v.  Oid  Colonf 
R.  Co.  182  Mass.  1;  Hmick  t.  Wae!iter,  84  H(L 
aes,  8  Am.  Rep.  882;  Ban  Joti  Baneh  Co.  v, 
BroaJa.  74  Cal.  463;  Olark  v.  aiioqgo  AS.  W. 
R.  Oo.  70  Wis.  688;  CMoiKo  v.  Uniort  Bldg. 
Amo.  102  111.  879,  40  Am.  Rep.  096;  ^aekwea 
r.  Old  ObIo^  -S.  Oo.  122  Hbh.  1;  Doter  r. 
Porttmouth  Bridge.  17  N.  E.  200. 

The  weight  of  New  Hampshire  authori^  Is 
decidedly  against  ttie  maintenauoe  of  s  bill  In 
equity  to  restrain  or  abate  an  alleged  nutmnc& 
until  after  the  right  has  first  been  eelabllsbed 
in  a  suit  at  law  (where  there  would,  of  courw, 
be  a  trial  by  lury  upon  all  queationa  of  fact). 

See  Burnham  v.  Kamplon,  44  N.  H.  78; 
EaMtnan  r.  Amoiktag  Mfg.  Oo.  47  N.  H.  71; 
iVriana  v.  FOyt,  60  H.  H.  496;  Pttrker  t.  ITte- 
nipiteogm  Lake  C.  A  W.  Co.  67  U.  8.  2  Black. 
64.'i,  17  L,  ed.  888.  See  also  Motleg  v.  Down- 
man,  8  Hyi.  A  C.  I;  W/iitt  v.  OAen,  1  Drew. 
812;  Dewfiirtlv.  Wrigley,  Coop.  Pr.  Csa,  819. 

Where  an  injunction  is  granted  without  a 
trial  at  law,  it  is  usually  upon  tbe  principle  of 
the  properly  until  a  trial  at  law  can 


pTeserring  tl 


Parker  v.  Winnipieeogee  Lake  0,  A  W.  Oo, 
tifpra;  Inain  v.  Dixion,  SO  U.  B.  9  How.  28. 
*T  L.  ed.  88;  Varneg  v.  Pope,  60  Me.  193. 

At  common  law,  when  tbe  alleged  offense 
consisted  simply  in  obstructing  tbe  pnbUc  pas- 
sage, and  did  not  involve  an  Invasion  of  the 
proprietary  right  of  tbe  c  '' 

ot  finally  dis -"  -*  — 

Atty-Oen.  • 
ntory,  Eq.  S  I      ,       ^ 
A  Tranip.  Co.S'S.J.  Eq.  136;  Atty-Geji.   % 
Riehanil.  2  Anstr.  608. 

The  present  case  is  not  a  ease  of  purpresture, 
or  invasion  of  tbe  soil  of  tbe  Slate.  Tbe  bed 
of  the  Connecticut  River  at  Lebanon  and  Nor- 
wich tielouga  to  the  riparian  owners,  and  not 
to  the  State. 

Gould.  Waters,  g  06,  p.  118:  Smbatt  t. 
Beliof,  40  N.  H.  190.  ,  -  . 

Co  Ogle 


Kiw  Hamfbhibb  Scpuenx  Ooubt. 


Dm, 


It  I>  cImf  Uiat,  befote  recent  ■Ututorr 
cTiangn  Id  Uie  law  of  procednre,  tbU  contro- 
Tmj  could  not  bare  been  conatltiitioDally  de- 
cided adTendr  to  tti«  defenduta  until  after  a 
Jury  trial.  TbeM  ensctmeDtB  do  Dot  bare  th« 
effect  of  deprtTJDg  tbe  defeodant*  of  ibe  con- 
MltnUonal  rigbt  of  trial  bj  Jury  wbfcb  tbey 
in«TJoai1y  bad,  sncb  a  renilt  ii  beyond  tbe 
power  of  the  LegJalaiure. 

I\tieet$  T.  Bajfmend,  1 87  Han.  488.  See  alio 
llvrehantt  Hat.  Bank  eff  Net^mryport  t.  Movt- 
bm.  3  New  Eng.  Bep.  784, 14B  Maw.  845;  HortA 
PMitugleania  Coal  Oo.  t.  Bnoaden,  43  Pa.  488. 

Tbe  l^nt  of  the  rlsht  to  build  a  dam  necet- 
MTlIy  Implies  the  rijiht  to  cauee  some  obatruc- 
ttoD  to  tbe  passage  of  logi;  but  tbe  mm  must 
be  remrded  as  subject  to  tbe  tm  piled  limltalloo 
tbat  the  dam  iball  be  ao  built  as  to  create  no 
obaCructlons  except  mch  as  aie  reasonably 
neceasary  to  tbe  beneflcial  inaintetiauce  and  use 
of  the  dam  for  manufacturlog  purposes.  In 
determining  tfal*  queslloD  of  reasonable  neces- 
sity, a  Jury  is  lo  take  into  accoant  not  only 
the  requirements  and  conTenlBnce  of  floatatloD, 
but  alu  the  requiremeuts  and  conTenlence  of 
manufacturlnir. 

Bee  Oreat  PaOi  Mfy.  Oo.  t  Femald,  47  N. 
H.  444;  I>»artoH  v.  Soife,  76  Me.  «8». 

Tbe  Jury,  Id  patalng  on  tbe  question  of  tbe 
reasonable  mfflcIeDcy  of  tbesluloeway,  are  not 
to  proceed  upon  the  theory  that  the  public 
ilriit  of  floatatloD  Is  luperfor  to  tbe  public  rigbt 
of  manufactnrlnK.  Tbe  reasonablencM  of  the 
■Iniceway  Is  to  be  determined,  not  aolelf  In 
Tiew  of  the  Inteieat  and  convenience  of  tbe 
log-owner,  but  In  view,  also,  of  tbe  interest  and 
coDTcnlence  of  the  manufacturer. 

See  Sindge  v,  Sargent.  4  New  Bog.  Ren.  628. 
04  N.  H.  304;  Fatter  v.  SeartpoH  S-AB.  Oo. 
G  New  Eng.  Rep.  386,  79  Me.  506. 

Wb  ma;  safely  concede  that  the  power  con- 
ferred by  the  chartei  of  tbe  manufacturing 
company  must  be  to  exerdsed  as  not  to  injure 
tbe  interests  of  others  more  than  is  resAonablT 
necesBBTy  Co  accomplUh  the  purpose  for  whlcn 
tbe  charter  was  Kraoted.  But  tbls  roncesalon 
only  sbowB  tbat  Uie  harm  likely  to  be  caused 
by  tbe  dam  was  Intended  to  be  mitigated,  ao 
tar  aa  reaaonably  consistent  with  its  erecUon 
and  benetlcialuae,  andnot  thatthedam  wuto 
be  so  built  as  to  present  no  material  olntrac- 
tion  to  navigatloD. 

See  Found  y.  Turtk.  9S  U.  S.  4S&,  £4  L.  ed. 


stream  at  the  place  la  qneation,  though  In  _ 
certain  sense  naTignble,  is  not  capable  of  gen- 
eral or  extended  Daviftalioo. 

Pearion  t.  Jioife,  76  Me.  8BS. 

Tberigbt  of  Qoatiog  la  not  paramount  to  the 
use  of  water  for  machinery,  and  tbe  rights  of 
the  public  and  Chose  of  tbe  riparian  owners  are 
both  to  be  eojoj'ed  with  proper  regard  to  tbe 
existence  and  preservation  of  ibeotber. 

Gould,  Waters,  g  110;  MidJUton  ▼.  "Flat 
JHver  Room  Co.  27  Mich.  G88;  EntaortA  t. 
Cam.  03  Pa.  830. 

Defendants  are  not  under  legal  oblltratlon  to 
provide  a  public  way  tor  the  passage  of  logs 
over  their  dam,  better  than  wtmld  be  affordra 
by  the  natural  condition  of  tbe  river  nnob- 
slructed  by  their  dam.  Amill-owner  is  under 
18U  H,A. 


no  legal  obligation  to  f  unUb  any  puUlc  pas- 
sage for  logs  orer  his  dam  at  a  lime  when  tfa* 
river  at  such  plare.  In  Ita  DBtnral  condltiaii, 
does  not  contain  water  enough  to  be  floatable 
it  nnobatrocted  by  mills,  altboojdi  tha  rinr  » 
generally  of  a  floatable  character, 
Itanon  t.  St^  76  He.  880, 

Blodgatt,  J.,  delivered  the  opinion  of  tte 
court: 

In  tbe  original  bill  the  Lumber  Ocnapanr 
were  sole  plunllffs.  Their  complaint  Is  that 
they  annually  exercise  the  pnbllc  right  of  floab 
Ins  Ion  down  Connecticut  River,  and  tbat  the 
dnendants  have  ohatnicted  tlie  way  br  a  dan 
at  Olcott  Falls.  Tbe  prayer  Is  for  a  decree  r^ 
■training  tbe  defendants  Roro  maintaining  ihe 
dam  withont  suitable  aluicewaya,  for  k  provis- 
ion Id  the  decree  determining  tbe  dimeDnoo* 
and  character  of  the  slokewan,  and  for  gen- 
eral relief.    The  defendanta  demurred  on  i<ia 


be  melnlained  by  a  privata  person.    This 

objectloa  Ittie  been  avoided  bj  an  amendment 
jo&ilng  the  att<«Dey-geiierBl  ••  plaintiff,  and 
tbe  demurrer  fa  ovenrued  witbont  cooeidering 
the  qoeetlon  whether  tbe  bill  can  be  maintained 
^  tbe  Lumber  Company.  Amrr. /VrttMovU 
Bridie,  IT  N.  U.  209.  216;  Oriffln  t.  Sanben- 
ton,  4*  N.  H.  246;  SnttAv.  Putaant.  08  N.  H. 
869,  878;  MOarktu  v.  Foiter,  0  Or.  878.  and 
notet  In  20  Am.  Rep.  688;  PeiHugltaAia  *. 
WhteUmAB.  BHdgt,  H  U.  S.  18  How.  BIS. 
661,  962,  S84,  066, 007.  14  L.  ed.  240,  267,  SOi, 
260;  Kniektrbocktr  Jet  Co.  v.  Sftuto.  110  N.  T. 
882;  Bteam-Boat  Oo.  v.  South  OaroiiAa  R.  Co. 
80  S.  0.  58B;  Qould.  Walera,  g^  121-127,  547; 
Wood,  Nuisances,  §§  040-701,  819. 

If  that  question  becomes  material  in  tbe  pro^ 
rest  of  the  case,  tt  vrOl  be  examined  wlien  us 
decision  is  necessary.  The  mode  of  trial  tm  a 
bill  In  equity  for  the  abatement  of  a  nuisaore 
Is  not  an  open  question.  Utatt  v.  Bavndgn,  M 
N.  H.  — . 

"Tbe  cbannel  of  a  public  nsvlnble  Jirer  h 
properly  described  as  a  publicbighn&y."  CW- 
e^ltr  V.  Brookt,  7  Q.  B.  839,  878. 

"A  stream  may  be  e  public  bishwar  lot 
floatage  when  It  is  capable,  in  its  oiuinary  and 
natural  stage  in  tbe  seasons  of  high  water,  of 
valuable  public  use.  ...  It  Is  a  public  hi^lK 
way  by  nature,  but  one  which  Is  aoch  oniy 
periodically,  and  nhlle  the  natural  condition 
permits  a  public  use.  ,  ,  .  Tbe  public  rigbi  ia 
measured  by  the  capacity  of  tbe  streun  for 
valuable  public  use  in  its  natural  condition.* 
Thvndef  Bay  Siver  Boom.  Co.  t.  SpeaAhi,  81 
Mich.  886,  S48-S4B;  Oattont.  Maee,  88  W.Ta. 
14;  Eoopman  t.  B/odgeft,  70  Mlcb.  010,  H 
West.  Bep.  909;  Stote  v.  GMIwkitvWb,  14  N.  H. 
407,  479;  Carter  v.  TTiurtton,  68  N.  H.  104; 
CoUiniv.  Howard.O&t!.  H.  100; Gould. Walna. 
§§  64,88,  107-113;  ineell.  Highways,  Sg  58-71 

Tbe  Connecticut  River  is  a  natural  hl^way 
for  floating  logs.  TAompton,  v,  Andre»eomy% 
Riter  Imp.  Co.  64  N.  H.  545,  648,  649;  ConnfO. 
ticut  Rieer  LuTnbtr  Oo,  j.  Ceiumbia.  63  M.  IL 
280,  287. 

At  Olcott  Falls  tbe  public  ba«  a  rightof  pas- 
sage for  logs  as  free  and  coDveoleni  as  wonid 
be  afforded  by  tbe  river  in  ita  natural  condition, 
unlets  the  highway  baa  been  whoUy  or  par- 


CoKxioiiouT  RiTXB  LcniBEa  Co.  v.  Qloott  Falu  Co. 


tiaUy'dbconUDned  br  lair.  He  rlpari«B  pro- 
prttton,  incofpnated  or  DDhicorponiled,  In  tbe 
czudM  of  UmIi  pitTBW  rights,  vtaj  cbuge 
Un  natnnl  coodltlon  of  tbe  ■tream  w  fu  u 


iDgarigbt  of  uieriDft  the  chaoiwl  snd  using 
the  wBiler,  doe*  not  Include  ■  right  of  total  or 
partial  disoontinuanc*  of  the  changeable  waj 
of  which  the  capacity  of  the  ttream  in  its  oatu- 
Tal  condition  la  the  weanue.  "Adj  person 
owning  tha  land  upon  both  aidea  of  such  a 
river  can  maintain  a  lenj  or  bridge  or  dam  for 
hia  own  use,  provided  he  does  it  so  as  not  to 
Inlerfere  irltli  the  public  easement,  vllbout 
any  authority  from  Uie  Legiilatuie,  and  even 
Ib  dedance  of  a  leglslativa  probiblUon.  In 
>Dcb  caioha  would  buibemaungaprnperiue 
ef  bis  own  property.  .  .  .  What  ri^bu  did 
the  Legislature  give  the  plaintiff  by  Ua  Act  of 
Inoorporationt    It  made  It  a  corporatioo,  and 

Rve  It  the  corporate  right  (o  build  its  bridge, 
IT  that  porpoee  only  a  corporaUon  waa  not 
seeded,  nor  was  leg^ative  BanctiOD  needed. 
Bnt,  being  antborized  by  tfae  Leglslatiue  to 
bvlu  the  Bridge,  It  could  not  be  complained  of 
for  any  necessary  Interfeienoe  witb  uie  public 
aasement  which  waa  under  legislatiTe  control; 
foi  that  which  la  authorized  by  law  cannot  be 
a  public  nuisance.  .  ,  ,  The  I^gUlatnre  did 
not  empower  it  to  Interfere  with  the  ttream  ex- 
cept to  far  as  It  was  Deoessary  for  the  building 
and  maintenance  of  Its  bridge."  Chtnango 
midgt  Co.  T.  Paiga,  88  N.  T.  178,  186,  188; 
Groat  T.  Moak.  H  N.  T.  115,  128:  SaeaWt 
FaiU  BridMt.  Ftik.  £8  N.  E.  171.  ITTi  Hook- 
tea  T.  AmoAug  Iffy.  Co.  44  N.  H.  lOS,  110; 


ua-.  (km.  ■> 


'"The  BlalQle  give*  a  general  euthortty  to 
the  aessloae  to  lay  oat  blenwaye;  but  the  ^ta^ 
uie  must  baTeareasonable  construction.  This 
authority,  therefore,  cannot  be  extended  to  the 
IbtIdz  out  o(  a  highway  overanavigable river, 
whether  the  water  tie  fresh  or  lalt,  bo  that  Uie 
rivermay  be  obetructed  by  a  bridge.  A  navi- 
gable  river  is,  of  common  right,  a  public  high- 
way; and  a  gencTal  authority  to  lay  out  a  new 
bigbnar  must  not  be  so  eilended  as  to  give  a 
power  to  obstruct  an  open  highway  already  in 
the  use  of  the  public,"  Com.  v.  Ooombt.  2 
HssH.  489,  492;  Aruniel  v.  MOntUcett.  10  Mass. 
70:  Com.  v.  ChaTk*t<>wn.  1  Pick.  180. 

In  Connecticut,  under  a  general  power  to 
lay  ont  highways,  a  road  may  be  laid  across 
navigable  water  where  a  suitable  bridge  will 
not  bo  a  seriour  obstruction  to  navlKation. 
GroUm  V.  Hwiburt,  Sa  Conn.  178,  188-189; 
Broan  »,  Pretton,  88  Conn.  219. 

Such  cases  are  consistent  with  the  mle  that 
authority  to  lay  out  a  new  highway  does  not 
warrant  an  unneceuBTy  obatruclloo  of  an  old 
one.  A  toll-gale  of  a  turoplke,  unnecessarily 
obstmcilng  a  free  road,  is  a  public  nuisance, 
Waia  V.  &ttm>n,  %  Moss.  148.  A  franchise  to 
build  a  railroad  between  certain  ^lolnts  does 
not  include  a  right  to  build  U  unnecessarily  on 
or  along  a  atreet.  Springfield  v.  Conneetieut 
Biur  B.  Co.  4  Cuah.  eS;  Comr*.  on  Inland  FiM&- 
tritt  V.  Solyokt  Water  P.  Co.  101  Haas.  44S,  449. 

The  charter  of  the  Franklin  Falls  Company 
authorizes  it  to  ealabllsh  and  nvrrv  on  various 
18  L.  B.  A. 


manufacturee  "  in  the  Improvement  of  Iba 
water-power  of  the  Wlnnlpiaeogee  River." 
Laws  1868,  cbap.  S79?.  In  StaU  v.  Franklin 
Folk  Co.,  40  N.  U.  a40.  it  waa  held  that  the 
defendants  could  not  lawfully  maintain  a  dam 
that  would  prevent  the  passage  of  migratory 
flih  from  the  sea  to  the  lake.  Ita  right  to  carry 
on  manufacturing  bualnesa  "In  the  Improve- 
ment of  the  water-powet"  Included  a  right  lo 
maintain  such  a  dam  and  make  socb  a  diver- 
sion of  the  water  from  the  natural  channel  aa 
would  not  infringe  any  public  right  of  way. 
BometJmea  the  water  was  ''not  more  than  aut- 
flcient  to  carry  the  machinery;"  and  the  com- 
pany's works  could  not  be  enlarged  to  such  an 
extent  that  no  water  would  ordinarily  ruo  over 
the  dam.  But  the  teqniiementa  of  their  bust- 
nesa  were  not  held  to  bematerial.  They  could 
build  a  Blalrwav  for  the  ascent  of  flsh,  a«  they 
could  build  a  sluiceway  fbr  the  descent  of  logs. 
The  necesilty  of  building  a  dam  and  diverting 
the  water  lo  their  wheels  waa  not  deemed  a 
necessity  of  dlacontinning  the  public  right  of  a 
flsh-way.  The  right  of  Hpariao  ownera  lo  im- 
prove and  nae  the  power  of  the  river,  with  or 
without  a  charter,  waa  imdlsputed;  but  it  waa 
not  tuggealed  bv  the  defendant*  that  their  char- 
ter discontlaued  tbe  right  of  way  or  authorized 
Ita  disoontlnuance;  and  such  a  conitmctinn 
not  being  claimed,  the  legal  ground  on  which 
it  mutt  be  rejected  la  not  stated  io  the  dedsioa 
whether  a  nver  la  a  highway  for  flsh,  or  for 


corporate  organiEau( 

tbe  Improvement  and  use  of  the  water-power 
for  maoufacturiDKpurposes  doea  not  show  that 
a  total  or  partial  discontiDuanceof  theway  waa 
Intended  by  the  Legislature.  Com.  v,  Etust 
Co.  18  Gray,  289, 248;  CommUtiomrt  on.  Inland 
Fitherift  v.  Hoiyoks  Wattr  P.  Co.  104  Mass. 
440,  4S0.  It  merely  shows  that  the  franclueo 
asked  by  tbe  grantees  and  given  by  the  Eitai« 
is  a  corporate  capacity  to  exercise  common- 
law  rignta  of  riparian  owners.  A  grant  lo 
these  defendants  of  a  right  to  do  as  an  incorpo- 
rated body  what  they  could  do  aa  unincorpo- 
rated partners  was  necessary,  becauae  "corpors- 
tionaare  artificial  persona,  created  for  Hpeciflo 
purpoaea,  and  inveatcd  with  such,  and  only 
such,  power*  aa  are  conferred  by  law.  While 
natural  peraona  may  do  with  themselvea  and 
their  property  whatever  1*  not  forbidden,  aril- 
flclal  persons  cannot  rigblfully  do  anylbing 


PiMiurgh,  0.  A  Bt.  L.  S.  Go.  v.  Lvon,  128  Pa. 
140. 150,  2  L.  R.  A.,4S&;  CoH  T.  Reay,  188  U. 
8.  21,88L.ed.  G18. 

An  Act  autboriztng  certain  person*  merely 
to  form  themselvea  mto  a  corporation  would 
be  useless.  Without  an  authority  conferred 
by  statute  upon  the  Olcott  Falls  Company  to 
do  something,  It  could  do  noitilng.  P\ere»  v. 
Emerji,  82  N.  R  484,  812.  In  addition  to  a 
mere  Act  of  inrorporalion,  a  grant  of  power 
was  indispensable  to  enable  it,  aa  a  corpora- 


grant  It  would  be  restrained  by  Injunction, 
nt  the  suit  of  one  of  the  members,  from  carry- 
ing  on  that  busineaa;  and  on  quo  warranto, 

brought  by  tbe  Slate,  lu  unanimous  usurpa- 
liOD   of  corporate   franchises   would    be  Bup> 


Nxw  H.i3trtBiaa  BunuifK  Corar. 


tug  purpoae,  and  can  muclum  umI  bold  a 
Umlled  amouit  of  real  estate,  Imptove  Uie 
watsT-power,  make  and  raaiDtain  on  and  across 
llie  met  at  tbe  falls  all  anch  works  as  are 
necesrarf  and  t»oper  W  aoMtnpUab  Ihe  oMed 
of  itslDCorporatlon,  and  carry  on  such  klnda 
of  roanufaciurlDir  budacu  as  It  choose.  Laws 
1B48,  cbep.  674;  Xaws  1B81,  chap.  138. 

Ie  the  grant  ot  power,  wlthont  wb<ch  ft 
could  DOt  lawfully  acquire  or  lawtuUj  exercise 
tbe  prlTBte  riparian  rights  Uiat  are  snbject  to 
the  public  easemEnt,  there  is  no  InddeDIHl  re- 
lloqulahtnent  or  dlinioation  of  the  eaaemeDt. 
The  language  of  such  a  grant  would  be  tbe 
same  if  tbe  nver  were  not  a  highway.  Of  it- 
self alone,  it  has  no  leodencT  to  prove  that  tbe 
subject  ot  highway  discontinuance  waa  in  the 
mind  of  the  Xegtslature.  If  the  question  of 
discontinuance  is  prestoted  to  that  body  and 
decided  In  the  afflrmaiiTe,  there  will  aaturatlj 
be  some  clear  and  positive  eridence  of  tbe  de- 
ciston  in  the  Statate.  It  caQDOt  be  assumed 
that  an  exerdae  of  Iho  diBContlnulD^  power  is 
concealed,  either  accidentally  or  designedly, 
under  an  ordinary  grant  of  corporate  capaci 
ties,  exprrased  in  teraa  equally  appro[Hriate 
whether  the  river  is  or  ia  not  a  highway.  Tbe 
Acta  from  which  the  defendants  derive  tbdr 
powers  contain  no'  express  uiaconthiuaQce  of 
the  Connecticut  easement,  and  no  expTeta 
grant  of  power  to  discontinue  it.  rither  wholly 
«r  parllalty.  Their  Inddental  power  of  dls- 
coDtiDuance  cannot  be  implied  from  anything 
lees  than  necessity;  and  the  case  shows  no 
ground  for  the  Implication  of  a  discontinu- 
ance, or  a  grant  of  diacoDlinuIng  power,  la 
the  method  of  flnding  the  fact  of  legislative  In- 
tention by  weigblDg  competent  evidence,  and 
not  by  applrlnK  tecbD teal  mica  {Boodg  v.  Wat 
ton,  64  N.  H.  143,  180).  there  is  DO  occasion  (o 
resort  to  the  authorlnea  that  employ  a  strict 
rule  to  cooflne  bnsliMaa  corporations  to  the 
privileges  plainly  given  them  In  thair  charter. 
Under  that  rule  the  defendants  claim  that  tbe 

fiublic  right  baa  been  aOected  by  their  Acts  of 
□corporation  could  not  he  suatalDed.  Chartet 
JHwr  Bridge  v.  Warren  Bridge,  86  U.  8.  11 
Pet.  420,  M4-648,  9  L.  ed-  778,  823-884;  Jer- 
jsy  Oitv  Water  Oomri.  r.  Hadton,  18  N.  3.  Bq. 
420,  436;  Mman  t.  Woife,  27  Tex.  68;  f^fgraeum 
Water  Co.  v.  Byraeam.  IIB  N.  T.  167.  169.  6 
L.  R.  A.  646;  Sedgw.  Slat.  &  Const,  L.  391- 
896. 

Under  authorfty  given  by  statute,  an  owner 
of  a  lot  situated  on  the  marsln  of  the  tide 
water  of  East  River  extended  the  dry  land  into 
tbe  water.  Before  the  eitension  a  street  had 
been  laid  out  over  tbe  lot  to  the  river,  ft  waa 
held  that  tbe  filling  of  tbe  river  by  the  land 
owner  "carried  with  it  a  necessary  and  legal 
eilension  of  the  street  over  the  new  ntadaland" 
to  the  edge  of  tbe  water.  The  ground  of  de- 
cision was  that  the  Legislature  intended  to  con- 
fer a  privilege  on  the  owner  of  tbe  land,  but 
not  to  destroy  the  dpbt  of  (be  public  to  reach 
tbe  river  through  the  street;  that  the  Act  should 
not  "be  BO  couBtmed  as  to  work  a  public  mis- 
chief unless  required  by  words  of  the  most 
explicit  and  unequivocal  import;"  that  the  Ian- 
gUBge  of  the  Act  did  not  necessarily  or  natar- 
alty  Import  that  the  right  of  passage  from  tbe 
Street  to  Ihe  river  should  be  destroyed  by  AH- 
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.  ^  not  ezclvalvely,  to  aubeerve  it 
Interests,  the  words  uaed  must  lea*«  no 
doubt  tbat  the  Legialature  intended  to  anntbil- 
ate or  abrtdgeafi  Important  puUic  right,  ba- 
fon  a  coort  ahould  ptit  aocA  a  oonslTocttoD 
upon  It  aa  wotild  bava  that  eflect;"  and  that 


ibe  street  waa  rightly  or  wrongly  ImpHed,  it 


in  tbe  malaienanoe.  rather  tt. „ 

ment,  of  pubtie  rights.  Aa  tite  Statutes  do  not 
show  a  legislallve  asaeni  to  a  total  at  partial 
diacooUnnaace  of  tbe  Goonectlcut  highway,  in 
asaent  implied  from  necessity,  if  it  can  be 
shown  from  extraneous  evidence  in  tome  eaee^ 
most,  to  say  tbe  least,  be  satiafactorily  proved; 
and,  as  the  facta  of  a  case  of  necessity  are  not 
alleged  in  pleading,  there  Is  no  Isaoe  on  which 
lucb  evidence  ia  iMmiBsible. 

In  the  answer  the  defendants  say  tbat  the 
"falls,  when  tbe  river  ran  in  tta  natural  eooiw 
there,  were  iinpaasabta  to  low  stage*  of  tbe 
water  by  logs;  that  die  defendants'  works,  \ij 


otherwise  logs  would  lodge  upon  and  among 
Ibe  rocks,  forming  great  VB",  requiring  great 
labor  and  expense  to  break,  all  wUcb  la  aavcd 
to  them  In  Uia  way  deacrlbed;"  tbat  (he  de- 
fendantsdid,  "at  very  larce expense, coastmcl 
in  aald  dam,  in  the  best  place  for  the  paaaaga 
of  loga,  a  alniceway  of  ample  and  convenient 
size  and  constmctloD,  being  eighteen  feet  wide 
and  four  incbea  deep  at  tbe  top  of  tbe  dam, 
and  fitted  the  same  with  an  aproD  of  plank 
thoroughly  covered  with  Iron  plalea.  so  de- 
signed and  located  aa  to  conduct  k^  safely  in- 
to tbe  deep-water  channel  below;  and  in  tbe 
iron  fadns  on  tbe  top  of  tbelr  dam,  throagta- 
out  its  entire  length,  mada  boles  for  the  inser- 
tion of  iron  plnB  to  bold  fladiboards  of  any 
width  desired,  and  at  each  aide  of  uld  sluice- 
w»,  at  tbe  top  of  the  dam,  they  inserted  ring 
bolts  for  the  attachment  of  booma  to  guide  logt 
into  said  alniceway;  and  so  it  la.  by  means  ot 
the  appliances  thus  pcovided  hi  tbe  constroc- 
lloD  of  their  dam  and  dulceway,  all  tbe  water 
flowing  in  tbe  rirer  nuqr  at  any  time,  with 
triflinf  labor  and  expenae,  be  turned  and  cota- 
pelledto  pais  through  the  duloeway,  whereby 
1<^  will  be  easily  and  conveniently  BoMed 
over  tbe  dam  and  falls,  and  paiaed  Into  tbe 
deep  water  below ;"  and  "that  tne  works  of  tba 
defendants,  In  their  present  condition,  greatly 
facilitate,  rather  than  tmpede,  the  passage  A 
logs  over  said  falls,  and  diminish,  rather  than 
inci«ase,  the  expense  thereof."  By  these  aver- 
menta  tbe  defeodantt  deny  the  necessity  Ot 
constructiDg  the  dam  in  such  a  manner  aa  to 


wonta  improve,  the  way  for  the  uae  made  of  it 

by  the  Lumber  Company  in  June  of  each  vear; 

and,  as  the  benefit  that  might  be  derived  from 

manufacturing  diversion  and  tiae  of  the  waltc 


CoHNwmom  anas  Lukbeb  Co.  t.  Oloott  Falu  Co, 


-|i  BO  mora  >  III  II I  mM  J  of  IilgliWB^  iHaGODtlnn- 
«iieB  in  thia  CMa  than  It  wu  In  fiMI«  v,  Mwtli' 
tfs  ASi  &.,  there  •eemt  to  be  no  occaaloii  for 
«erkKU  oootroren^. 

If  the  consent  of  the  State  that  "lilgliwaji 
mar  lie  )ald  out  acroaa  any  aiKsm  or  body  of 
water"  (Oen.  Lsw«,  chap.  67,  %  JO)  bad  Deei 
iunqiullfled,  it  mlgbt  bare  been  dainwd  tbsl 
it  included  antborlif  to  Impair  tbe  rlriit  of 
narigatlrai.  For  tbat  reason,  the  I«gul>tare 
add^  tbe  prohibltloii;  "But  no  road  or  bridge 
■hall  be  so  laid  out  if  tlie  reasonable  and  proper 
-coartinetlon  thereof  maj  prerent  the  use  of 
such  waters  for  narigatloQ  for  bo«a  or  rafts, 
•or  for  rnonlne  UmbeT."  The  charters  of  tbe 
-Concord,  the  Northern,  and  the  Boston,  Con- 
■cotA  A  Uontml  Ballroads,  autbortzing  tbe 
-erectiOD  of  M^gtm  acron  certain  rivers,  con- 
tain a  prorieo  Ibat  the  bridges  shall  be  so  con- 
structed as  not  UDDecessnrilT  to  Impede  navln- 
g  15;  Laws  184«. 


bar,  so  called,  to  tbe  foot  of  the  falls,  at  (he 
lower  bar  of  the  same,  commonlj'  odled 
'Phelps  Bar.' "  It  was  sppttrenDj  feared  that 
under  tlieir  exclusive  powers  the  canal  Gom- 
T)ao¥  would  claim  a  right  to  lerf  toll  apon  all 
lumber  paasjog  down  the  river  at  tbat  point, 
and  to  make  such  alteiationt  ta  the  diaooel  as 
would  compel  lumbermen  to  resort  to  tbe* 
canal  tot  the  use  of  which  the  company  ia  en- 
titled to  a  Icm.  The  avoidance  ot  all  conlro- 
vere;  on  Ibis  mbjeci  is  tbe  apparent  purpose 
of  tbe  reservation  of  tbe  public  right  to  a  free 
passam  of  lumber  In  the  old  w^.  FrMn  Uie 
abtmoaot  cantioo  exercised  In  the  iDsertloD  ot 
a  proviso  to  prevent  all  possible  oontentloD  be- 
tween the  can^  company  and  the  lumberman 
on  the  qoesttOD  of  bighwaj  disconlinuance,  it 


tlon.     Act  of  June  27, 


tion  of  interpretation.  The;  would  be  serious 
-defects  11  they  Introduced  tbe  erroneous  con- 
-MrucUon  tiiat,  without  them,  nnnecesear;  ob- 
-ftructioo  of  highways  would  be  enthnrized  by 
the  general  law,  and  by  ordinary  acts  of  In- 
-«orporalion. 

The  Act  ot  leOT,  inoorporatlng  the  White 
Blver  Falls  Company,  contains  a  proviso  that 
iiothinc  in  that  Act  iball  antboriM  tiie  com- 
pany '<lo  etect  any  dam  ...  so  as  to  praveut 
"the  tree  passage  of  lumber  down  Connecticut 
ffiver  as  hsretofbro  need  and  enjoyed."  It  Is 
■-   -    "11  tbat  the  defeodania  derive 


«llMedii 

(beirpoii 


company  has  no  tendency  to  show  that  the 
subsequent  grants  of  corporate  power  for  mano- 
factiiring  purpceea  an  a  total  or  practical  die- 
contlnuaDce  of  the  old  way.  Under  those 
grants,  whidi  dM  not  authorize  tbe  grantees 
'  1  eiAct  toll,  then  was  no  reason  to  snttdpat* 
_  claim  of  t^,  and  thetefore  no  occasion  for 
such  a  reservation  of  the  right  of  free  passage 
as  was  made  in  the  grant  of  caaal  powers. 
Tbe  Act  of  1848,  chap.  074,  ^  8,  contains  the 
provieo  "tbi  '  '  * 
construed  b 


Tbe  same  secUou  ahows  tbat  tbe  limits  & 


ants  s^  ther  constnicled  their  works  in  the 
-exetdse  of  tne  power*  granted  by  the  Acta  of 
1846  and  1881,btit  tbey  do  not  deny  or  explain 
■the  fact,  wett  alleged  in  the  UU,  that  tbey  de- 
rive their  corporate  powers  from  the  Act  of 
1807,  at  well  as  the  Acts  of  1848  and  1881. 
"All  facts  wen  alleged  in  tbe  bill,  and  not 
■denied  rr  explained  in  tbe  answer,  will  be  held 
to  he  admitted."  Ohancery  Rule  8,  se  N.  H. 
■«06. 

lliera  was  a  special  reason  for  reserving  the 
right  of  free  pesaage  in  the  Act  of  1807.  That 
Act  Incorporated  a  canal  company,  and  gave 
tbem  power  to  Improve  the  narlKatlon  at  the 
falls  by  a  locked  canal,  and  to  tafie  toll  for  tbe 
USB  of  the  artifldal  way.  But,  for  the  benefit 
of  all  who  should  prefer  a  free  paeaagB  In  tbe 
-old  way  to  the  use  of  a  canal  on  payment  of 
toll,  the  right  of  tree  passage  in  tbe  old  way  is 
reserved,  it  Is  recited  in  tbe  presmble  uiat 
the  "erecting  locks  and  cutting  canids  on 
White  Wver  Palls"  (now  called  "Oloott  Fallsn 
"and  Connecticut  River,  so  that  the  same  shall 
be  navigable  for  boata  for  the  transporlatioD 
irf  lumber,  Boods,  wares,  and  merobandise, 
vrould  he  in  great  public  ndiity,"  and  that 
"JfiUs  Olcott,  of  Hanover,  has  petitioned  the 
.general  court  for  the  exclusive  privilege  of 
boUng  the  same."  Thereupon  It  Is  "enacted 
tbat  the  said  Hills  Olcott  and  his  associates 
tiieir  beiis  and  assigns  forever,  be  Invested 
with  the  exclusive  privilege  ot  cutting  canals 
-and  locking  said  falls,  and  rendering  said  Con- 
necticut HvcT  navigable  for  boats  and  Inm- 
ber,  from  tbe  head  of  said  falls  at  the  upper 
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___  corporste  and  other  riehu,  powen,  and 
privile^  heretofore  granted  and  now  enjoyed 
within  the  limits  otetbis  grant,  subject  to  all 
the  dutiee  and  llabilltiee  now  legally  binding 
In  Hid  corporate  rights,  powers,  and  priv- 
ileges." Upon  tbe  proviso,  saving  the  powers 
granted  by  the  charter  of  1807;  the  grant  of 
authority  10  the  defendanta  to  purchase,  bold, 
and  enjOT  those  powers,  subject  to  all  tbe  dur 
ties  and  ilaUtttie*  by  which  tbey  conttnued  to 
be  restricted  in  1848;  and  Uie  admission  of  the 
defendants.  In  pleading,  that  their  powen  are 
derived  from  the  Act  of  1807  ta  well  as  the 
Acta  of  1848  and  1881,— 4be  conclusion  seems 
to  be  inevitable  that  tbedefeDdantsaro  holders 
of  corporate  powers  uranted  by  the  charter  of 
1807.  and  that  Ibis  power  is  subject  to  tiie  res- 
ervation of  the  public  right  of  free  passage  ot 
lumber  down  the  river  as  usually  enjoyed  be> 
fore  1807.  In  the  aloeeuce  ot  evidence,  there 
WM  no  presumption  of  law  or  tact  that  the 
natural  highway  was  altered  before  1807;  and 
until  evidence  of  a  charge  is  Introduced  the 
continuance  ot  tbe  natnial  stale  of  things  may 
be  inferred. 

The  defendants  contend  that  the  phrase, 
"subject  to  all  tbe  duties  and  liabilities  now 
leg^ly  binding  on  said  corporate  rights,  pow> 
>r8,  and  privHegea,"  does  not  include  the  in- 
lUllty  to  "erect  any  dam  .  .  .  so  as  to  pre- 
rent  the  free  passage  of  lumber  down  Connec- 
ticut Biver  as  bereiotore  used  and  enjoyed." 


Haw  BAKraKiss  Scpbemk  Oqubt. 
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Thflr  uffoe  that  "all  tbe  dntlei  anil  llaUlItleB" 
Unu  Rtuned  and  perpetuated  aie  obllmtioQa 
of  an  affirmative  nature,— to  permit  Ton  to 
pan  through  tbe  canal  on  payntent  of  toll,  to 
pay  debt^  and  tbe  like, — are  not  reitrlctioni 
of  authoiitf ,  Bat  it  would  be  a  violent  con- 
■mictlon  to  draw  a  line  between  tbe  affirma- 
tlve  and  the  negailve  duiles  and  liabihtfea  of 
the  canal  company,  and  hold  that  by  "all  the 
duties  and  liabllitlea  now  le^llj  bindlog  on 
•aid  corporate  rights,  powers,  and  prlylleges" 
only  tboae  ot  an  afflnnctiTe  nature  were  des- 
ignated. It  is  not  probable  that  the  Legislature 
employed  that  inferential  distinction  aa  an  im 
plied  release  of  tbe  cansl  company's  grantee 
tromoneof  tliatcompaoy'ilDcapacities,  andan 
implied  grant  of  power  to  dJacontinue  tbe 
Iilghway.  Whatevet  elae  ths  piOTiso  In  tbe 
Act  ot  1B48  may  mean,  it  must  be  beld  to  ex- 

firefs  the  legislative  will  that  the  defendants, 
F  they  bought  the  powers  of  the  canal  com- 
pany, would  hold  them  subject  to  the  pro- 
viso of  1807,  and  that,  as  a  canal  company, 
they  should  erect  no  dam  so  aa  "to  prevent 
the  free  passage  ot  lumber  down  the  Oonnec- 
tleut  RiTer  SB  .  ,  ,  used  and  enjoyed"  be- 
fore Ibe  grant  of  tbe  canal  company's  cbar- 
ter.  The  words  "subject  to  all  tbe  duliea  and 
liabilities  DOW  legally  binding  on  said  corporate 
rigbts,  powers,  and  privileges"  do  not  specially 
refer  to  that  oompaoy'iduty  of  allowing  a  free 
passage  of  lumlier,  but  evince  a  general  resolve 
to  annul  none  of  tbe  limitations  of  their  pow- 
ers; and  among  those  limitations  b  the  public 
right  of  free  passage  of  lumber  down  the  river. 
By  purchsilng  the  old  company's  franchiw*, 
the  new  company  acquired  no  authority  to 
erect  a  dam  that  would  infringe  t'Ast  right. 
This  lack  of  authority  la  amon);  the  incapad- 
ties  unnecessarily  re-enacted  by  the  fourth  sec- 
tion of  tbe  charter  of  ie4&  The  defendants 
could  not  olitain,  by  purchase  from  the  canal 
company,  a  power  of  highway  disconiin nance 
that  bad  not  )>een  granleil  to  tbat  company. 
As  a  canal  company,  tbe  defendants  can  build 
a  dam  that  will  turn  the  whole  stream  into  a 
canal  (or  the  use  of  which  they  are  entitled  lo 
toll;  but,  if  a  lumberman  chooses  a  free  lot- 
way  which  they  choose  not  to  give  htm  in  the 
cansi,  he  is  entitled  to  one  over,  through,  or 
around  the  dam,  as  good  as  he  would  have  In 
tbe  old  undammed  channel  at  the  time  be  Is 
ready  to  uae  IL  Aa  a  manufacturing  com- 
pany, the  defendants  can  also  turn  tbe  river  to 
their  wheels  through  a  flume.  How  much  of 
It  shall  run  through  the  canal  for  a  transporta- 
tiOD  purpose,  how  much  through  the  flume  for 
a  manufacturing  purpose,  and  how  much  over 
the  dam,  Is  for  them  to  decide,  with  tbia  quali- 
fication; their  control  Is  subject  lo  any  public 
right  of  way  tbat  the  Legislature  have  not  re- 
linquished. 

Un  the  question  wbether  any  such  right  has 
been  released  by  grants  of  manufacturing  pow- 
ers, the  intention  of  the  LeKlslalure  can  be  seen 
in  a  supposed  case  In  which  the  deFendants  use 
a  CHnal  aa  a  canal  company,  and  a  flume  as  a 
manufacturine  company.  At  the  lower  end 
of  tbe  flume  they  have  a  saw-mill  in  which  one 
man  Is  employed.  In  June  a  iumbermau  ar- 
rives at  the  falls  with  a  drive.  There  is  water 
enough  to  carry  his  logs  over  tbe  falls  In  tbe 
natural  channel  if  there  was  no  dam  there.  All 
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the  water,  turned  Into  tbe  canal,  would  affoid 
a  more  oonveDlent  passage.  All  tbe  watea, 
tamed  into  the  flume,  would  work  the  saw- 
mill. The  whole  of  It  b  Decessarr  for  eftber 
of  tbe  three  purposes  to  wblch  It  may  be  «|>- 
plled.  Tbe  flume  gate  is  open,  and  tb«  o^l  a 
operation.  There  is  no  water  In  the  canal, 
and  none  running  over  the  dam.  The  lumber- 
man demands  a  passage  through  tbe  canal,  and 
tenders  the  toll.  His  demand  must  be  com- 
plied with.  The  canal,  lihe  a  turnpike  or  a. 
railroad,  la  a  bigbway.  Aa  a  canal  company, 
the  defendants  have  not  been  relieved  from  lh» 
highway  dnties  and  liabilities  of  their  prede- 
cessors. The  canal  gate  must  be  opened,  and 
tbe  finme  gate  must  l>e  sbut,  altfaou^  for  o- 
tlme  tbe  mill  will  be  stepped,  aod  its  opentcr 
Ibrown  onl  of  employment.  As  boob  aa  th» 
defmdjnta  have  performed  this  cans]  dnQr, 
anoUier  lambennan  arrives,  and  demands  a. 


or  through  a  sluice  over  the  dam.  the  flume- 
gate  remains  abut,  and  the  mill  and  ita  opera- 
tor remain  idle,  while  tbe  bi^way  drmaod 
of  the  second  lumberman  la  complied  with. 
Whether  the  number  of  bis  logs  is  teo  or  lea 
million;  whether  their  passage  slope  their  milV 
an  hour  or  a  month;  and  wbether  the  number 
ot  mill  operators  is  one  or  one  tbousund,— tbe 
lumberman  is  entitled  to  a  free  way  aa  good  as 
he  would  have  if  no  dam  bnd  been  built,  and 
no  water  had  been  diverted  from  tbe  ancient 
cbanuel.  Tbere  Is  notblug  in  tbe  Statute  to 
Indicate  an  Intention  that  the  public  right  shall 
be  restricted  lo  tbe  passage  of  ^  fixed  number 
or  a  reasonable  number  of  logs,  or  shall  de- 
pend upon  the  extent  ot  the  deleudaots'  manu- 
facturing industry  and  the  number  ot  peiBun* 
engaged  therein.  If  tbe  Legislature  bod  mean*, 
the  public  ricbt  might  be  indcflnliely  impaired, 
OS  It  would  be  if  a  Judicial  iribunal  were  au- 
thorized to  deddeeacb  case  upon  tbe  compara- 
tive Importance  of  tbe  logging  business  of  the- 
lumbermen  and  the  manufacturing  bngine» 
of  tbe  defendants,  it  Is  not  probable  that  tbey 
would  have  been  tilent  on  that  subject  The 
reduction  of  the  highway  from  one  measuied. 
by  tbe  power  otthe  undiverted  stream  to  carry 
logs  over  tbe  unobstructed  falls  to  one  measured! 
in  each  particular  case,  or  in  this  cose,  by  an 
appraisal  of  the  logging  and  manufacturing 
interests,  is  a  piece  ot  legislation  tbat  cannot 
be  Inferred  from  the  fact  that  the  statutes  con- 
tain no  allusion  to  ao  extraordinary  on  alien- 
tlon. 

On  the  question  whether  a  wbarf  In  the  port- 
of  Kewcaslle  Is  a  nuisance,  evidence  is  not  ad- 
missible to  show  that  tbe  public  Inconvenience 
caused  by  Ita  obstruction  of  the  Tyne  Is  bal- 
anced by  the  public  benefit  derived  from  the 
delivery  of  coal  In  tbe  London  market  in  a 
belter  condition  and  at  a  reduced  price  in  con- 
sequence of  Ibe  shipping  facilities  afforded  by 
the  wharf.  Tbe  contrary  doctrine  maimainea 
bv  a  majority  of  tbe  court  in  King  v.  ICiiMtell, 
6'Bam.  &  C.  600.  66B,  670,  ^90.  591.  908,  G94, 
097.  6fl8.  and  by  a  minority  in  Ptnnniwinia  v. 
Wheeline  *  B.  Brtdgn,  54  V.  8.  IB  How.  618, 
601,  805,  14  L.  ed.  348-230,  286,  has  not  pre- 
vailed. The  true  view  was  presented  by  coun- 
selin£«zv.  lt'anf,4Ad.  t&E1.884,  804:  "Nor 
is  the  principle  a  Justone  tbat  a  nuisance'i» 


See  also  17  L.  R.  A.  030. 
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one  place  nay  be  compeouted  by  sny  degree 
of  twDcflt  ooatetred  lo  another;  u  i(  a  gawni- 
eter  created  a  Dttisaoce  in  Soatbwark.  and  It 
iraa  answered  Uiat  tbe  gaB-lighti  coODected 
-with  it  were  benefldal  to  a  street  In  London. 
Vo  comparlaon  can  be  Instituted  between  ac- 
commodation to  one  set  of  pereons  and  loss  of 
rlgbia  lo  another."  Tbe  necessity  of  slaugh- 
ler-bomes  In  tbis  county  doea  not  legHllze  the 
diffusion  of  an  Intolerable  stench  from  a  struc- 
ture of  tbat  kind  In  tbe  center  of  Hanchesler. 
The  Tlolatloo  of  a  paUtc  tight  enjoyed  by  a 
portion  of  tbe  oommunily  is  not  justifled  by 
offsetting  an  advantag*  aottrutng  to  otben. 
The  Btale's  abandonment  of  the  whole  or  a 
paK  of  tbe  Connecticut  easement,  In  conridera- 
tion  of  the' receipt  of  a  public  benefit  of  equal 
or  greater  value,  ii  an  exchange  which  the 
riparian  owners  cannot  make  without  the 
Btale's  consent.  Bta  t.  Ward,  4  Ad.  &BI.  884; 
JdUiffe  V.  WaBatt/  LotaX  Boairi.  L.  R.  8  C.  P. 
ea,  »;  AmOM.  t.  Terrv,  29  L.  T.  N.  S.  716, 
dn  appeal,  L  R.  9  Ch.  App.  438,  493;  Awfuji/- 
WHia  T.  Wheeling  di  B.  Bridge,  M  U.  a  18 
How.  SIS,  ST7.  U  L.  ed.  2l&.  STi:  Oonld. 
Watera,  %  H;  AngeU,  Tide-Waten,  30&-SS8; 
Angell,  BlgbWBys,!^  288,  2S0. 

A  bridge  acroai  a  nsTlgable  river  may  be  ■ 
more  important  highway  tban  the  river,  and 
"  it  Is  for  tbe  municipal  power  .  ,  .  to  decide 
-wbkh  shall  be  preferred,  and  how  far  either 
eball  be  made  •obeervient  to  tbe  Other. "  Oil- 
man v.  Philadelphia,  70  U.  a  8  Wall.  718, 729. 
18  L.  ed.  ea,  W:  ib  CNntan  Bridge,  77  n.  S. 
10  WalL  AM,  10  L.  ed.oee;  MUw  v.  yetoTork, 
109  V.  St  S8C,  804-898,  27  L.  ed.  971,  074- 
S76. 

"  Tbe  Lwltlature  alone  could  determine  the 
queatloD  of  comparallve  public  convenience, 
and  either  refuse  to  lay  out  a  highway  which 
would  Impede  navi^tion,  or  grant  It  upon 
terms,  condltloas,  and  reservallons,  as  tbe  put>- 
lie  Inlereata  might  In  their  Judgment  require 
for  the  protection  of  tbe  navigatioD.'  Gluirle*- 
t/wn  r.  HiddUtex  Oounty  Ctmr*.  8  Met.  208, 
206;  Con.  V.  Eeut  Oo.  18  Oraj,  289,  247;  Oom. 
T.  Charlettmen,  1  Pick.  180.  185,  187. 

By  an  exerdse  of  le^slatlve  power,  authori- 
ty can  be  given  to  wholly  or  partly  discontinue 
a  public  way  on  land  or  water.  The  Connec- 
tlcnt  easement  la  public  property  that  can  be 
abandoned  by  due  action  of  the  govern- 
ment. But  DO  power  baa  been  conferred  on 
tbe  defendants  or  tbe  court  to  exchange  any 
part  of  1(  for  public  beuefltsderlvable  from  the 
defendants'  manufacturing  enterprise. 

The  fotesta  formerly  osvued  by  the  Slate 
were  held  by  the  body  politic  in  trust,  in  a  cer- 
tain sense,  for  tbe  common  Ij^neSt  of  the  peo- 
file.  Wbea  the  State  Mid  them,  tbe  proceeds, 
ike  noney  raised  by  taialion,  went  into  tlie 
vendor's  treasury  for  public,  not  for  private, 
use.    When  tbe  title  was  in  the  State,  It  was 


houses  or  slilps.  Tbe  public  right  of  naviga- 
tion in  uavij^ble  water,  salt  or  fresh,  is  held 
by  tbe  State  in  a  dllTerent  trust.  It  is  a  risbt 
that  all  may  exercise  for  private  profit.  The 
Bute,  as  trustee,  holds  tbe  leeal  title.  Tbe 
State,  and  the  people,  as  individuals,  have  the 
use.  Tbe  object  of  the  trust  is  evidence  tend- 
ing to  show  tbat  the  common  right  of  naviga- 
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tlon  Is  not  unnecenarny  extinguished  by  m 
Te  conveyancs  of  laod,  or  a  mere  creatioo  of 

imaginary  being  called  a  corporation.    "Tbe 

dominion  and  property  Id  navigable  waters"  is 
"held  by  tbe  king  as  a  public  trust-"  "When 
ihe  Revolution  look  place,  the  poople  of  each 
Btate  became  tbemselves  sovereisn.  and  in  that 
character  hold  tbe  abaolute  right  to  all  their 
navigable  waters,  and  the  soil  under  them,  for 
their  own  common  use."  Sfartin  v.  Waddell, 
41  U.  8.  16  Pet.  867,  401.  410.  10  L.  ed.  907. 
"By  tbe  principles  of  the  common  law,  tbe  title 
to  oavisable  waters  and  the  aoil  beneath  la 
vested  in  the  crown  in  trust  for  ihe  pubH&' 
.  .  .  And  by  tbe  charteia  under  which  these 
colonies  were  planted  there  was  vested  In  the 
grantees  not  only  the  crown's  title  to  tbe  landa 
granted,  but  its  rights  and  Jurisdiction  in  and 
overtfae  navigable  waters  and  seashores,  to  be 
held,  as  by  ihe  crown,  in  trust  for  the  public." 
Ofm^f  v.flum«,  48  N.H.  609,616.619.  "By 
(he  common  law,  tbe  kins  was  held  to  be  the 
owner  and  proprietor  of  the  soil  under  the  sea, 
ils  shores,  ana  all  tJde-walen,  and  as  lucli 


out  the  prenous  execution  and  return  of  t 
writ  ad  <piod  damnum,  to  ascertain  whether 
such  grant  would  cause  any  injury  to  any  pub- 
lic rifcht  But  it  was  further  held  at  common 
law  that,  beyond  a  right  of  property,  the  king's 
prerogative  extended  to  tbe  domfnioo  and  con- 
trol of  tbe  shores  of  tbe  sea,  as  a  power  held  lik 
trust  for  the  security  and  protection  of  the  pub- 
lic rights  in  tbe  navigation  and  fisheries;  tbat 
these  were  among  tbe  regalia  or  Incidents  of 
sovereignty,  which  could  not  be  alienated  by 
royal  grant  alooe.  ,  .  .  Bnpposlng,  then,  tbat 
the  Commonwealth  does  bold  all  Ihe  TMwer 
which  exists  anywhere  to  regidate  and  dUpose 
of  the  seashores  and  tidewaters,  and  all  landa 
under  them,  and  all  pnbllc  rights  connected 
with  tbe m,  .  .  .  It  must  be  regarded  Bsbeldin 
trust  for  the  best  interest  of  the  public,  for 
commerce  and  navigation,  and  for  all  tbe  legit- 
imate and  appropriate  uses  to  which  it  may  be 
made subservleuL  .  .  .  TwodistlnctrigbtsBre 
regarded,  viz.:  fl)  The j'ujpriea turn,  orright 
of  property  in  the  soil,  which  tbe  Iring  may 
grant,  and  which  mav  be  held  by  a  subject, 
and  tbe  ffrant  of  which  will  confer  on  the 
grantee  such  privileges  and  tieneSts  as  can  lie 
enjoyed  therein  subject  lotbe^iMjrtidJieum.  (2) 
The  jve  publicum,  the  royal  preropttive,  by 
which  the  king  holds  such  shores  aitd  naviga- 
ble rivers  for  tbe  common  use  and  benenL 
This  royal  right,  or  Ju*  jniblieum,  is  held  by  the 
crown  in  trust  for  such  common  use  and  bene- 
fit, and  cannot  tie  transferred  to  a  subject,  or 
alienated,  limited,  or  restrained,  by  mere  royal 
BTsnt,  without  an  Act  of  Parliament.  The 
king's  grant,  therefore,  although  it  may  vest 
(he  right  of  soil  in  a  subject,  will  not  Justify 
tbe  grantee  in  erecting  such  permanent  struct- 
ures tbereon  as  to  disturb  the  common  righta 
of  navigation;  and  such  obstruction,  notwith- 
Hlandicg  such  grant.  Is  held  to  be  a  public  or 
private  nuisance,  as  the  esse  may  be."  Garn. 
V.  Alger,  7  Cush.  68.  82,  88,  90.  "Tbe  king 
takes  this  tight  of  soil  in  trust  for  the  public, 
so  Tar  as  flsliing  Is  concerned;  and,  although 
tbe  king  may  grant  away  this  right  of  soil  lo 
another,  yet  bis  grantee  will  take  it  snbject  to 
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ilie  Mme  tniit;  and  by  nich  gniiit,  bowever 
comprebeiislve  in  Its  temu,  tbe  public  .  .  . 
cftDDoi  be  deprived  o(  theii  commoa  rlgbts," 
Weiton  T.  8amp*(in.  8  Cusb.  S47,  Wi;  ZhinHam 
T.  Jjimp/iert,  8  Oray,  2S8,  271;  Moore  v. 
Sanford,  181  Mbsb.  286,  7  L.  R  A.  161;  Fret 
FiifuTt  d  D.  T.  ffanu,  11  C.  B  N.  a  887. 
417;  AjieeU,  Tide-Waters,  2d  ed.  2S~SC,  37, 64; 
Oould,  Watera,  gg  17,  IS,  20,  21. 

"  Tbe  rigbt  of  son  .  .   .  miiat  in  allcRS«sbe 
(Mnaidered  aa  subject  to  Ihe  publicrigbtoC  poi- 


eAaUr  ¥.  Brooke,  1 

A  leeal  Teaaon  for  tbe  king's  iuabilltj  to 
■urreDder  naTigatioo  Is  tbe  eslabllsbment  of 
tbe  trust  bj  UBBRp  and  UQiversal  undeiitand- 
log  for  tbe  maintenaDce  of  tbe  common 
rigbt.  For  tbe  same  reaaoa,  tbe  rlgbt  li  not 
deatrofed  by  tb^  State's  conveyance  of  tbe 
baain  or  bed  In  which  tbe  uavlgable  watera 
rest,  or  through  which  they  flow.  No  fed- 
eral question  being  raised,  this  case  la  to 
be  detcrnilned  by    the    local   law  which  te- 

ra  the  people  and  the  Slate  as  holding 
beneficial  interest  iu  an  easemeut,  tbe 
legal  title  of  wblch  is  vested  in  the  State  as 
trustee.  Acting  as  a  body  politic  and  trustee, 
tbebencflciaries,  by  their  legislaiife  agents,  can 
■ulborize  an  ezCinjiruiBbmecit  of  tbe  trust  aud 
an  alMndoDineat  of  Ihe  trust  estate.  Waie*  v. 
ateUon.  %  Vsm.  148.  146;  Oom.  r.  OhaTladown, 
1  Pick.  180,  les.  But  there  Is  a  Dstural  pre- 
eutnpitoD  that,  If  tbe  LegislatuK  intend  to  do 
this,  their  purpose  will  be  diallnclly  expreased, 
aa  in  tbe  provisions  for  tbe  discontinuance  of 
highways,  and  the  aiaeaament  of  darosgea 
therefor.  Gen.  Laws,  cbap.  71.  "An  inien- 
tinn  to  discontinue  such  a  highway  [as  tbe 
AndroscogKln]  cannot  tie  inferred  from  a  pub- 
lic grant  of  tbe  land  under  and  around  It, — a 
mere  alienniion  of  the  ownership  of  the  soil  liy 
an  ordinary  form  of  conveyance.  A  sale  by 
the  State  of  all  lia  ungranted  land  could  not  be 
coDStrued  ta  a  reliliQuislinient  and  abolition  of 
the  public  rights  of  nsvlgaliou  in  Hecataqua 
Biver  or  Lake  Wionipiseoeee."  Thompton  v. 
AndroKoggin  Biter  bm.  Co.  S4  N.  H.  645, 648. 
Such  a  sale  was  authorized  by  chapter  4S, 
.Laws  1867.  When  tbe  soil  under  the  Con- 
necticut at  Olcott  Falls  paaied  from  the  king 
or  tbe  State  to  the  first  granteea  (under  whom 
the  defendants  claim),  it  did  not  cease  to  be 
Buiiject  to  tbe  easement.  An  express  reserva- 
tion of  the  public  ■ — ■  '-■' 


fluouB  In  a  state  grant  of  tbe  land  to  the  de- 
fendants had  the  same  effect  in  grants  of  cor- 
porate capacities  deemed  appropriate  for  other 
purposes  than  the  total  or  partial  discontinu- 
ance of  tbe  highway.  Like  the  riparian  rights 
comprised  In  the  land  title,  the  franchise  of 
their  artificial  body  to  exercise  those  rights  la 
subject  to  the  easement  held  in  trust  for  com- 

The  express  refusal  of  tbe  Legislature  to  al- 
low the  defendants,  aa  a  canal  company,  to 
estlnguiah  tbe  old  free  way.  If  they  furnished 
a  Dew  and  better  one,  through  a  canal  subject 
to  tolls,  has  no  tendency  to  snow  that  tbe  Leg- 
islature Intended,  for  the  sake  at  the  most  in- 
significant mill,  to  authorize  them  to  stop  the 
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old  way  without  providing  anew  one.  If  Ibey 
can  stop  tbe  passage  of  logs  a  single  dayin  Um 
dry  season  because  they  need  all  the  water  on 
that  day  for  an  up  and  down  saw,  they  can  dis- 
continue the  old  way  entirely  by  boifdlns  and 
operating  mills  large  enough  to  require  Ul  the 
water  every  day.  They  do  not  claim  a  power 
of  total  and  absolute  dlscontlnaaace;  and  ia 
the  atatutea  on  which  they  rely  there  is  so  men- 
tion of  any  discoDtlnuaoce,  total  or  partial,  per- 
manent or  temporary,  to  be  accomplished  by  a 
manufacluringdlveiBioDofthewater,  Therela 
no  expression  of  a  legislative  intent  to  introduce 
tuch  aD  uncertainty  and  such  a  prolific  sourca 
of  litigation  as  a  corporate  power  of  discontin- 
uing ine  highway  to  some  extent  by  turning  ■ 
reasonable  amount  of  the  water  from  tbe  natu- 
ral channel  for  man ufacluriDg  purposes.  Tbe 
Acts  of  1B48  and  18S1  enable  tbe  defendanls  to 


passed,  and  do  not  curtail  tbe  measure  of  tha 

Eublic  right  of  floatatiDQ  which  Ihe  common 
iw  finds  in  the  natural  capadlyof  the  stream. 
If  a  temporary  Interruption  ia  unvoidable  in 
tbe  erection  or  repair  of  adam,  the  rigbt  of  io- 
corporaied  or  unincorporated  riparian  owners 
'  3  bar  the  way  for  that  purpose  witbout  such 
license  from  the  Slate  aa  ia  given  by  munio- 
;>al  governments  for  the  occupation  of  streets 
urlng  the  erection  or  repair  of  building  u  a 
QueatlDn  that  need  not  now  be  oonndetcd. 
The  general  rights  of  Ihe  riparian  owners  and 
the  public  may  be  subject  to  various  qualiflc»- 
tlons.  Bo  far  as  this  suit  la  concerned,  the 
pubUcrightof  way  ia  not  impaired  by  the  Act* 
of  1807. 1848,  and  1881.  It  la  a  right  to  a  wa^ 
of  which  the  filiating  capacities  of  tbe  U1ld^ 
verted  river,  in  Its  uatural  channel,  is  ttia 
measure.  Tbe  defendants'  right  la  to  use  tha 
river  and  Its  bed  without  an  Invasion  of  tbs 
public  eaaemenL  Both  rights  are  established 
by  law.  Neither  of  them  can  be  altered  by  the 
trial  and  determination  of  any  lasue  of  'fact. 
The  uQly  question  of  fact  is  as  to  the  manner 
'  which  iLe  public  and  tbe  defendants  can 
.  jjoy  their  several  titles,  and  exercise  tbelr  in- 
disputable rights.  The  praver  of  the  bill  Islor 
a  necessary  regulation  of  lie  common  use  o( 
Uie  river  for  commercial  and  manufacturing 
purposes  by  a  specific  decree  that  cannot  be 
renoeted  In  a  suit  at  law. 

When  the  defendants  were  preparing  to  bnlld 
the  dam,  the  question  necessarily  aroee  by  what 
alulce  and  what  appliances  they  couldavold  an 
Infringement  of  the  public  rigbt,  and  tbisqua- 
tion  they  were  not  compelled  to  decide  at  their 
peril.  On  their  amicable  bill,  in  which  the 
attorney- general,  as  tbe  representative  of  the 
State,  would  be  defendant  {Samton  v.  SmilA.  8 
Sim.  272;  roster  v.  Lord.  64  N.  H.  278,  283), 
and  of  which  notice  would  be  given  to  persons 
Bpecially  interested,  tbe  defendants  could  have 
obtained  a  proTiaionBl  decree  of  regulation 
operating  like  a  partition,  marking  the  bound- 
ary line  between  the  public  and  Ihe  private 
right,  and  enabling  tbem  to  construct  their 
works  in  a  manner  autborized  by  law.  The 
proceeding  would  have  been  in  the  nature  of 
an  ad  giwd  damnum.  King  v.  Hontaguc,  4 
Bam.  &  C.  698;  King  v.  BuiteU.  6  Bam.  &  C. 
066,  688,  600;  IfuAolt  t.  Boiton,  9S  HaM.  S9. 
41;    Gould,  Waters,  gg  21,  4SL    The  decree. 
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,  tloD  agahiet  BOiU  at  law  for  mmtgot.  and 
cflorti  to  abate  an  alleged  Dtitaanoe  Sj  cban- 
eerr  (olta,  crlmlaal  proAecnllona,  and  force 
vltbout  legal  proce«.  If  It  were  found  by 
esperimeiit  after  tbe  oompletion  of  tbe  dam 
that    either   oi   both    of    tbe  water-rights  n- 

Juired  an  alteratioa,  justice  vould  be 
one  on  application  of  either  party.  Ad 
nnalterable  wlludlcHtfoii  would  not  be  m&iie  in 
a  mattei  io  trnfch  diangei  might  be  rendered 
Dcceasary  by  remits  and  circumstances  that 
could  not  be  foreseeo  and  provided  for.    Either 


a  regulation  of  tbe  manner  of  ezerdsiog  the 
common  tights  bj  oonstUuling  and  using  a 
aluice  and  other  appllaDcea,  it  la  not  barred 
by  Ae  defendants' erection  of  adam.  "Courts 
of  equity  bare  iurisdictlon  of  that  claas  of  cases 
where  there  u  an  admitted  common  right 
among  seven!  ownera  of  the  same  privilege  to 
reculate  the  common  nae,  to  deiermiue  the 
extent  of  tbeir  iwpectlTe  lights,  and  Itie  proper 


■e  compleu  and  perfect  remedy  t^o  oould 
oe  oDtaiued  at  law,  and  as  fumlabing,  in  fact, 
the  only  adequate  means  of  ascertBTnlng  and 
detecmlDtug  tb  e  respective  rights  of  the  parlf  es." 
£umham  v.  Ktmotm.  44  iC  H.  78,  100;  Ban- 
Ut  T.  Cook,  44  NT  H  Bia-UlBr  Bean  v.  OoU- 
man,  44  N',  H.  689.  n43:  Laitton  v.  Mena^ta 
Wooden- fiart  Oo.  (19  Wis.  808;  Gould,  Waters, 
§  640,  and  cases  tbere  dted.  Tbe  ^rround  of 
equity  luiisdiction  in  many  other  cases  la  the 
vant  of  an  adequate  prnccas  at  law  for  fluding 
lost  boundaries  (Story,  Eq.  Jur.  cbap.  11),  and 
locating  private  ways.  Id  Gardner  v.  WebUer, 
«4  N.  B.  620,  C  New  Eng.  Sep,  8M,  tbe 
defendant  bad  conveyed  land,  reserving  a  right 
of  way  Bcroes  to  "the  point  so-called.  In  the 
opinion,  the  court aavs:  "Tbe  locations  and 
limits  of  the  reserved  ways  are  not  spedfled. 
.  .  .  The  defendant  Is  entitled  to  a  reasonable, 
convenient,  and  suitable  way,  across  the  land 
conveyed,  to  tbe  point..  .  .  .  The  defendant's 
right  of  way  through  the  plalDlifTs  pasture  does 
not  authorize  him  to  pass  over  all  parts  of  tbe 
mstnre  at  his  pleasure.  Ite  route  through  that 
lot  is  determined,  not  bv  the  sole  inlereet  of 
cither  of  the  parties,  hut  by  the  reasonable  con- 
venience of  both.  If  Its  location  were  cod- 
tcsted,  the  controversy  might  not  be  settled  by 
the  negative  result  of  many  actions  at  law. 
Both  parties,  or  either  of  them,  might  need  a 
decree  in  equity  that  would  Si  the  route 
affirm otively  and  speeiflcally." 

In  the  present  case,  on  the  question  of  proper 
form,  dimensions,  and  place  of  a  sluice,  tlie  ]u- 
rlsdletion  oF  equity  is  as  plain  as  a  partition  of 
vater-power  between  mlllownera,  the  escer- 
laluateDt  of  lost  houndartes,  or  the  laying  out 
of  a  private  way.  At  tbe  trial  term,  the  court 
can  cause  the  logway  to  be  located  and  defined 
by  a  Jury,  and  put  upon  tbem  the  duty  of 
drawing  a  report  containing  a  specification  for 
the  construction  of  a  dam  and  sluice.  But  it 
lull  not  been  shown  Uiat  thelawot  any  county 
requires  such  work  to  be  done  by  twelve 
ananimous  persons.  If  a  Judicial  location  of 
a  lo^way  over  a  dam  is  necessary,  the  conve- 

isuaA. 


nlence  of  the  defendaota  vtll  be  consulted  so 
far  as  It  reasoiiablv  may  be  without  a  violation 
of  the  public  right  to  a  way  as  good  as  ih« 
■tream  would  f  umteb  In  its  natural  eoDditlon, 


tioa  will  be  made  unless  a  oeceasity  for  11  k 
showD.  It  would  seem  that  this  question  at 
necessity  will  be  beat  tried  and  decided  upon 
the  esperimenis  annually  made  at  the  falls. 
Bow  long  tbe  bill  should  tie  retained  for  a  sat- 
isfactory aettlement  of  this  point  la  a  matter  to 
lie  considered  at  the  trial  term.  As  either 
parly  can  obtain  equitable  teliet  In  vacation 
nilbout  this  suit.  It  is  possible  that  the  case 
will  be  properly  disposed  of  at  tbe  next  trial 
term,  or  after  another  annual  experiment,  by 
dismissing  tbe  bill  without  costs  and  without 
prejudice  except  so  far  as  equity  may  require 
a  decree  for  the  adjustment  of  expense*  that 
bave  been  Incurred  by  either  party  under  Inter- 
locutory orders. 

If  a  logway  Is  laid  out  bi  this  su1>.  (he 
public  will  have  a  right  to  a  rensonn.ile  u«e 
of  It.  A  coDtioTersy  as  to  what  would  be 
a  reasonable  tise  of  it  or  of  the  stream  in 
its  Dstunl  condition,  will  not  be  a  dispuieabout 
tbe  poblic  right  In  any  sense  that  will  require 
the  right  to  be  settled  by  the  trial  of  a  (juesiion 
of  fact  before  the  bill  can  be  maintained  for 
the  laying  out  Aa  a  fee-simple  in  land  Is,  for 
many  pnrposei.  nothing  more  than  a  right  o( 


7%>mp»o7i  r.  Andrveoggin  River  Imp.  Co.  H 
N.  H.  645,  HI.  652, 666;  (hm.  v.  Alger.  7  Cush. 
63,  84,  87]:  so  an  ordinary  public  or  private 
right  of  way  is  a  right  of  usiogland  or  water  or 
both  as  a  way,  reasonably  end  with  due'care 
{SewaS't  Falit  ^idoe  v.  Fiik,  23  K.  H.  171; 
George  t.  Fitk,  88  N.  H.  83;  Grave*  v.  Shat- 
tvek.  86  N.  H.  257;  Thomfmn  v.  Androicoggin 
Etter  Imp.  Co.  64  N.  H.  545,  66.1,  68  N.  H. 
108:  Baa  t.  Brown,  64  N.  H.  408,  4BS;  Carter 
T.  TliuTiton,  68  N.  H.  104,  107;  Var7u:y  v. 
XaneheiUr,  58  N.  H.  430;  CoUint  v.  Boward, 
66  N.  H.  liW;  Goold,  Waters,  §S  95,  06,  IIO). 
Tbe  entire  natural  capacity  of  tbe  river  for 
fioatatinn  is  public  property.  Tfaelumbermen, 
■s  travelers  on  the  biehway,  are  entitled  to  a 
resfonabie  and  careful  use  of  tbe  estate.  Rea- 
sonableness of  use  and  care,  attached  as  a  limi- 
tation to  the  owneiahip  and  enjoyment  of 
corporeal  and  incorporeal  property,  does  not 
permit  the  Inmbenuan  to  injure  the  defend- 
ants'works  by  negligence  or  an  unrcBSOnable 
use  of  the  entire  natural  floating  power  of  the 
river,  nor  allow  the  defendants  to  deprive  the 
lumbermen  of  the  reasonable  use  of  anv  part 
of  the  power.  Both  parties  sre  bounded  by 
the  line  established  between  tbe  incorporeul 
rights  of  the  public  and  the  other  rights  of 
which  thedefendsnts' title  iscomposed.  There 
is  no  question  of  right  or  title,  in  tbe  sense  in 
which  these  words  are  used,  when  It  is  said  that 
the  leeal  right  must  be  established  at  law 
before  it  Is  specially  enforced  In  eaulty.  If  it 
is  necessary  to  lay  out  the  undemsble  public 
way  over  tbe  dam,  one  question  may  be  how 
narrow  the  sluice  should  M,  at  different  limea, 
to  secure  a  sufflclent  depth  of  water,  'J'be  de- 
fendants are  spparectly  as  much  interested  aa 
the  lumber  company  in  an  economical  solution 


OioBBu  Surann  Ooitbt. 


3vt.\ 


of  noh  qatBtloiu.  In  cue*  Uks  thii  aitd 
€farebifr  t.  Webtler,  tbe  owner  of  ttia  wiTietit 
tanement  mo;  lometimea  be  more  rellered  Uiaii 
the  oihei  port;  b;  a  lajlng  out  of  tbe  eaae- 
ment  An  equitable  power  employed  in  the 
measurement,  locaUoa,  and  ad  jodment  of  legal 
rights  before  an  attempt  li  made  to  azerciae 
them  is  often  moie  useful  tban  taj  nmedUl 


ooune  that  can  be  taken  after  controTersf  Im 
arlaen  on  this  alleged  Tiolation.    In  tbia  cai^ 
the  rtfttia  of  all  parties  being  known,  a  regn- 
lating  proceM  ma^  not  be  needed. 
Oate  diteliarjfed. 


Cajrp«nt«r(  •'., 


1  not  dL    The  oths* 


OEORQIA  SUPBBUB  COURT. 


Hattle  E.  ORBSHAU,  iVlT-  <»  A^-t 


F,  It  tB  a  matual  oombat 
irlliAt.  and  death  naaUliigtttereCrom  It  notln- 
^uded  lo  a  poUofoC  aoaWwit  hNuranoe  whloh 
*Hc«d  note  hj  Bmokut,  Ok  /. 


antyKUaiJ 

ERROR  to  the  Boperktr  Conrt  for  PulUn 
Coun^  to  lefiew  a  Jodgment  In   faror  of 
defendaiitm  an  action  brought  to  recorer  the 
amount  aUeged  to  be  due  on  an  aoddenl  In- 
surance policy.    Aftmtd, 
The  facta  mifflclently  appear  In  the  oidnlo^ 


Kom.— Death  reiuKina  from  a  vtoWfon  of  fano 

ovoliti  an  ln*urone«  iMKav. 

A  dtfflonlt  <)ueM10Q  ailsea  tn  determlnlnff  what  la 

ttaeteatotdeathlDtheTloUtknoIlBw.    Ohrlouilr 


fai  detail  fimn  those  ofaor  other  oaaa  ttaatttlihn- 
piactlcBble  to  tar  down  othec  than  a  Baoeral  rule; 
and  pe^V*  no  better  rule  oan  be  stated  Uian  that 
the  aot  m  Ttotatlon  of  taw,  and  the  aot  oauslDK 
deaUi,  murt  be  part  of  *tlie  same  eoatdQuons  tnoe. 

.sMion."  AndttlinotoiearthataneeHDttallydlC- 
fereotruleneed  beappUed  wtiere  thg 
ezpnaaed  as  "In  oonsequenoe  of  tlie 
taw:"  thoniAan  eioeption  in 
(ocm  would  oleuly  admit  ot  greater 
tune  and  dluanoe.  OiMilra,IireIns.l48. 
Tbetoeeob  of  law  moitDoionlrbe  pn 
a  cause  of  the  death,  tt  mmt  be  adequate  atao.  If 
It  be  Inadequate  to  pn>duoe  the  rasult.  It  la  not  the 
eauae.  »  Kent,  CJom.  SOtt  Ara.  Ini.  Ttl;  WUIIsmaT. 
Suffolk  Ids.  Co.  8  Sumn.  Z!ti  New  York  L.  Ins.  Co. 
T.  Graham,  S  Dur.  KM);  LlTle  t.  Jsnwn.  1£  Bast,  Mai 
lonldea  t.  tJnlveiMl  H.  Ins.  Go.  U  a  B.  N.  B.  EW. 
A  known  violatloo  of  a  positive  law  avoldi  the 

,  poller  U  the  natuial  and  reasonable  oonsequenoes 
of  the  vjolatlon  an  to  Inoteeee  tbe  liik;  a  "viola- 
tion of  taw,"  whecberthetawisaolTlloraoilmltial 
one.  does  not  avoid  the  potior,  if  the  natural  and 
raasoQBJtta  ooi<seqiienoea  of  the  aot  doea  not  tn* 
orease  tbe  risk.  The  eana  all  affree  that  die 
wronrful  aot  must  have  been  the  proximate  oauae 
of  the  death.  HieloaB  of  Ufa  muit  be  oonoeoted 
with  tbe  crime  as  its  oonBCquenoet  B7  reason  of 
the  Bulltr  aot  the  death  must  have  ooouned. 
Whether  the  "viola  tloD  of  taw'*  waa  the  proxlmata 
eause  of  death  and  whether  It  was  an  act  Ipoiwalug 

.  tbertak.muBtbedetermtDedtromlheftata.    nieie 


act  wbloh  oonstitotas  tbe  "rlotaUon  of  taw"  and 
tbe  death  of  the  assuied.  Bo  wbere  the  asured 
'  robbed  tbe  state  treaaurer  and  while  leavlns  tbe 
bulldlDr  was  UUed  1^  a  iMlloeinaa,  tbe  court 
held  that  the  words  meant  death  In  the  actual  no- 
tation of  taw,  aod  that  ss  the  set  bad  been  oom- 
pleted.  and  the  death  ooonrred  afterwatds.  there 
was  no  forteltiue.  Orlffln  v.  Western  HuL  Ben. 
Amo.  10  Neb.  BtO:  Baoon,  Ben.  Boo.  A  L.  Im.  1 88B; 
Bradler  v.Hutoal  Ben.  Ulne-Co.  4B  N.T.  4St,  8  Iaob. 
HL-Uumir  V.  New  TorkL.lnaCo.M  N.T.  «U; 
Travelers  Ins.  Oo.  v.  Beaver,  8a  U.  &  W  WslL  GSI,« 
L.ed.  UO. 

18  L.  R.  A. 


n>B  pTovMon  aiDludlnr  Itabtlltr  for  Injuvr  >^ 
oelved  while  oommlttlns  an  untawfol  aot  refeia  to 
suoh  Itijurlca  as  mar  happen  as  the  namrnl  oonss 
queooe  of  the  aot,— aa  Ita  probable  and  to  be  antM- 
pated  coDaaaneDoea:  aod  the  reterenee  to  taijuir 
teeelTCd'tneonseqneoosot  aor  nntawrul  aot"  It 


wbeie  boiae-iaoloc  ta  nn- 
tawfnL  end  wlien  the  Inlary  tesulla  durtns  the 
racei  orin  tbe  eOottsto  stop  one  «f  tfaehoises  lulu 
prosnasi  and  the  Uke,— an  acts  iilustiatiiic  what 
Is  meant  br  "injuries  leoeiTed  while  Inauied  was 
eofaced  In  or  In  ooDsei|uenoe  otanimtawtulaot.* 
'nia  law  Is  properlr  and  well  aetUad  that  such  pie- 
vlilim  does  notextend  to  exempt  ttielnsnrer  from 
liabOltr  beoause  of  the  tnfiaotton  by  0>eliisared  o( 
the  taw  when  the  act  has  no  ooniteation  wtth  the 
injurr.  or  when  tbe  act  la  tn  Tiolation  of  some  c^ 
Ihtatlon  of  moMiUtr  or  ruleot  poUey,  not  recow- 
nlaed  01  adopted  at  taw.    Itliiabsaobeld,too,  that 

not  a  mere  vlotatton  of  a  olvll  rlibt  or  tafrnoUoa 
of  a  taw  aot  orlmlnaL  Adama  T.  Oowtaa,  U  Weal. 
Bep.  77B.  SB  Ho.  GOt;  Oug  T.  Kutoal  Beo.  L  Ina.  Cm, 
18  Allen.  BH;  Bradler  T.  X utual  Ben.  L.  Ins.  Oo.  • 
N.  Y.  Itt. 

Xhe  ooDtrarr  has  been  held,  SO  far  ta  Itrelateate 
tbe  vtotatlon  of  a  positive  rata  of  dvU  Uw  which 
proxlmatelr  leads  to  the  Injury,  when  It  It  sooh  aa 
~  tbe  risk  and  natarallj  led  to  the 
m  V.  Tnnklln  L.  Ids.  Co.  VT  Ind. 
iL  Oo.  of  N.  A,  V.  Bennett  tTeonJ 
June(,un. 

A  poller  ^  Inaaranae  Is  to  bs  eonstmed  moat 
llberallr  In  favoFof  the  tsnired.  Ptlmer  T.Wanen 
Ins.  Co.  1  Story,  8U;  Teatonv.  Frr.8<T.S.BCTBnsh, 
ess,  8  L.  ed.  UT;  Bradley  *.  Mutual  Ben.  I,.  Ina.  Ool 
4t  N.  T.  ISt. 

And  an  exception  In  a  poUcr  It  to  be  take* 
stiOQvett  agatnn  the  atsurer.  1  Doer,  Ins.  lOi 
Huldekopw  V.  I>oiislaB.  T  U.  8.  3  Cranob.  1, 1 1,  ad. 
8iT:  Breasted  v.  Farmeis  L.  A  T.  Oo.  B  N.  T.  Mfe 
Huffman  v.  .Stna  F.  Ins.  Oo.  88  N.  T.  UE.  Bee  no«s 
to  Blackstone  v.  Standard  Ik  *  A.  Ins.  Oo.  (UlohJ  I 

i..B.Aiai  r.a& 


,:jb.Goog[e 


Gbboux  ▼.  EvmuoM  Ian  A  Aoodeht  In.  Ca 


Blsekla-t  m.  /.,  dellToed  the  opinion  of 
-tlMOonrt: 

Tin  poUcj  oorered  iMdfl;  lojuiles  Inflicted 
by  ttilmia],  Tioleat,  and  wddental  mwns.  It 
■«zcepted,faoireTer.  virioiuclaa«eaof«ccIdeiitgiI 
injuiie*  which  mlitbt  be  embnoed  in  these  gea- 
■«ral  ten>u> — unong  them,  those  CMued  bj 
diii^,  flgbting,  wreatUiw,  etc,  uid  tboae 
-  ^-  •  ureipoe- 
irperlloua 


■doeUiig,  flgbting,  wreatUiw,  etc,  uid 
iiappeDlDg  in  coiueaueDce  oi  volnnleiT ' 
■ore  U>  UDDeoeBSUT  oaofcer.  bezMd,  or  pt 
^reotare,  or  wulle  eomged  In,  or  In  coose- 
«iieoce  of.  uif  aDleirfQi  act,  end  all  Injuriea, 
the  result  of  oeeiffn,  ellber  on  ihe  purl  of  the 


b  wae  accident^,  nithln 


mpUj/  T.  Hailwiy  PoMt.  Atvr.  Co.  2  Bfg- 
-elow,  Im.  Caa.  788;  Hvtduruft  r.  TravS- 
^1  Jnj.  Co.  67  Ej.  800;  Phtlan  t.  TraveUt'* 
1**.  Co.  S8  Ho.  App.  MOi  fiMAanb  y.  7Va««2- 
■«■'(  lot.  Oa.  W  Cal.  ITOi  Btipr*iM  OouatU  0. 
^  C.  F.  r.  Onrrigu;  104  Lad.  188, 1  WeM. 
Rep.  861;  noUi  to  Pavl  v.  Trawltt'*  In*.  Oo. 
<N.  T.)  8  Am.  St.  Rep.  788;  BUm,  Ina.  gg  896, 
Wl:  6  Lawaon,  RlKhla,  Rem.  A  Pr.  g  2140 
■tt  mq.;  1  Am.  A  Eng.  Eof^clop.  Law  87  et 

3.;  7  Am.  Law  Rev.  066;  aame  article,  8 
b.  L.  J.  60. 

It  may  be  conceded  alio  that,  though  the 
UUlng  waa  manlfeatlr  willful  on  the  p«rt  of 

the ilayer, f t  WM  ot~  ' " <--"-—  •- 

waa  tbe  tesoll  of  d 


tthe 

y  Uk 

■that,  bad  the  case  tuned  alone  on  the  qneation 

whether  at  the  time  the  Innired  waa  shot  he 

waa  en^ged  In  an  oulawful  act,  there  was 
■some  evidence  for  coiiBideralioD  by  tbe  Jury. 

Tbe  GTidence  as  a  whole  migbt  wairaot  a  Dejt- 
-ative  floding  on  this  point,  according  to  some 
■ot  tbe  aulhorillee,  though  not  so,  perbaps,  ac- 
cording to  ibe  spirit  of  others.     Oiitff  y.  Mutual 

Ben.  L.  In*.  Oo.  18  Allen,  808;  BradUy  v.  Mu. 

tvalBen.  L.  In*.  Co.  40  N.  T.  422;  Harpers. 

Phcmia  Jru.  Oa.    lU  >Io.   006;  TraDtleT^t  Itu. 

Co.  r.  SeaBtr,  80U.  B.  10  Wall.  583,  SS  L.  ed. 

IW;  Blotm  T.  Fini}»klin  L.  Itu.  Oo.  07  Ind. 
-478. 

But,  if  the  view  we  eotertBln  of  the  law  la 
-conect,  the  matter  on  which  after  close  study 

there  could  be  no  two  optuloiis,  no  teaaonable 
-doubt  ilu  Impartial  and  intelliseot   minds,  la 


— one  wbltdi  he  neither  provoked  nor  inrlled, 
o&ewblch  he  did  not  accept  when  formallyor 
ioformally  tendered,  one  In  which  he  was 
forced  to  range  for  self-defense  alone,  and 
from  which  he  withdrew,  or  endeavored  In 
good  bith  to  withdraw,  w  ben  bis  defense  waa 
accomplished — ooght  not  to,  and  would  nol. 
be  trcttod  as  a  causative  fight  on  bis  part,  with- 
in the  meaning  and  intent  of  tbe  policy,  but 
would  be  regarded  as  right  and  proper  resist, 
anca  to  agtresalve  or  oiiengive  violence.  To 
protect  bis  Ufa  from  destruction  or  bis  person 
from  injury  migbt  be  as  much  a  maiter  of  duly 
to  the  insuracce  company  sa  of  interest  U>bim> 
■elf.  Heana  of  resistance  which  It  would  ba 
reasonable  for  hfm  to  employ  for  hla  own  Esfe- 
ty,  be  oould  not  be  eicoted  tor  neglecting,  it 
an  effldeutoae  of  tbem  were  abown  to  be  with* 
in  Us  power.  It  would  be  no  ohiectloo  to 
Ibeir  use  that  tbey  Involved  "fighting  back" 
in  order  to  ieptl  the  violence  oi  an  aasallant, 
Tbe  sttpulation  against  liability  for  Injuiles 
caused  by  fighting  refera  to  voluutary  flgbtiug 
by  the  insured, oclnvduntaryflgbtingbrought 
on  wholly  or  parttally  by  his  fault  or  temerity 
— fighting  tor  which  be  is  pertly  responsible, 
either  aa  a  volunteer  or  as  a  ra^  speaher  or 
wrong-doer.  It  could  not  be  tbe  porpoae  of 
the  aupulaUon  to  cut  oS  the  right  of  aelf-de> 
tense  h;  the  use  of  foro^— the  right  to  repel 
violence  with  violence  of  like  nature.  Tba 
eserdse  of  this  right  migfit  be  mutually  bene- 
ficial to  both  of  the  contracting  parties,  and 
that  eiiher  of  them  had  any  purpose  to  restrict 
a  fair  and  reasonable  eierdsa  of  it  la  in  the 
bluest  degree  improbable. 

Id  order  to  attruiute  to  the  Insured  uytblng 
caused  b;  the  flgbt.  he  must  have  some  volun- 
tarv  ageocy  in  causing  the  fight  ilself.  If  ha 
baa  each  agency,  it  by  improper  speech  or 
voluntary  conduct  be  wss  a  material  facior  in 


that  the  IniuTjT  which  resulted  In  death 
dbyngbtiog.    Shooting  caused  tbt 
Jury,  and  flgbiing  caused  the  shootiug.    Tbe 


'«anae  of  tbe  cause  was  the  real  cause  of  tbe 
■«Tenl.  Ffgbling  may  cauae  death  \iy  causing 
n  contemporaneous  act  which  cansei  death. 
In  auch  case,  the  flrat  causal  agency  Is  not  too 
remote,  though  tbe  event  be  related  to  It  only 
'In  tbe  second  degree  of  lineal  descent.  It  Is 
not  every  fight,  however.  In  or  from  wbicb  a 
mortal  injury  might  be  received  by  the  in- 
"■nred,  which  could  be  regarded  as  the  cause  of 
tbe  Injury  or  of  death  resulting  therefrom.  A 
..fanltlesBaodunwilllDgconfllct  by  tbe  insured 

jsua  A. 


bringing'on  the  fight,  be  waa.  a*  between  him- 
self or  bis  wife  and  the  Insurance  Companv, 
chargeable  with  the  consequencea,  If  t&« 
figbt  was  the  cause  of  tbe  mortal  Injury,  and 
he  waa  Uie  cause  of  tbe  figbt,  wbetbet  in  whole 
or  In  part,  be  was,  to  that  extent,  tbe  cause  of 
bis  own  death.  If  be  begat  tbe  fight,  and  the 
fight  begat  the  shooting,  and  tbe  shooting  be- 
gat the  uijury,  he  bore  an  ancestral  relation  to 
uie  last  offspring  aa  well  as  to  the  first  At  all 
events,  belngtaUier  to  the  fight,  neither  he  nor 
his  wife,  under  the  terms  of  this  policy,  could 
profit  I^  tbe  fight  or  by  what  it  brougbt  fuith, 
Thar,  according  to  tbe  evidence  in  (bis  case, 
there  was  a  figbt,  admits  of  no  possible  quea- 
Uon.  There  was  hostile  contact,  physical  col- 
lision, an  attempt  by  each  comt^lant  to  hurt 
tbe  other;  blows  were  given  by  one,  which 
took  effect;  strokes  were  made  oy  tbe  other, 
which  miseed  their  ^m.  The  origin  of  the 
flgbt  Is  equally  manifest.  It  was  not  bom  of 
tbe  passicMi  of^one  of  the  partlea,  but  of  a  con- 
jimction  of  tbe  paasIonB  of  both.  It  proceeded 
from  an  altercation  in  which  each  party  used 


Both  being  In  the  same  room,  but  some  dis- 
tance—say twenty  feet— apart,  the  other  parly 
spoke  abusively  of  secret  societies  and  tbeir 
memben,  retening  to  tbem  In  general  terms; 
no  particular  society  or  member  (so  far  aa  ap- 
pears)  being   mentioned.    Tbla  speecb   wa> 


GxoBSu.  Btmaait  Couxt. 


Oct., 


made  In  tb«  brariog  of  the  Insured  and  Kreral 
othen,  but  naa  not  addretwd  lo  lilm.  Some 
of  the  otbera,  who  were  nearer  to  the  ipeaker, 
lemoDitrated  nith  blm  upon  the  Impropriet; 
of  his  anlmadTeraloDB.  Shortly  afterwards,  as 
the  speaker  iraa  paSBinc  bj  Ibe  lasarM  on  his 
way  out,  the  latter,  without  rising  from  hlF 
seat,  mid  to  him  mildly,  to  a  tooe  of  mortliled 
resentment;  "I  beard  all  you  aald  about  secret 
societies;  that  no  genllemnn  nould  belong  to  a 
secret  society."  The  other  answered:  "Yes, 
1  said  It;  and,  by  G— d,  (t  is  true.  Do  you 
want  lo  take  It  upT"  The  insured  replied, 
"Well,  It's  a  lie,"  or  "a  dnmned  lie;"  adding, 
"Yes,  I  do."  Then  followed  a  blow  from  one 
d  tbem,  probably  the  former,  and  the  latter 
"tumbled  off  his  seat,"  possibly  aa  the  result 
of  receivlDg  the  blow.  They  backed  towards 
ooe  of  the  entrances  to  the  room,  several  feet, 
and  the  inanred  was  stricken  by  bla  antagonist 
several  times  with  a  small  walking  cane,  which 
was  broken  over  his  shoulders.  Tbe  insiiied 
struck  beck  with  bis  bands  wllhoat  effect, 
sereral  of  his  blows  missing  their  aim.  Then, 
while  tbe  other  maintained  his  position  close 
to  where  tbe  flf^t  took  place,  the  Insured 
moved  back  ten  or  twelve  feel  to  the  seal 
which  he  hod  occnpied.  and  looked  for  and 
inquired  after  bis  hat,  whlcb  bad  fallen  or  been 
knocked  fromhis  bead.  Tbe  other  comhstsnt, 
without  changing  his  position,  then  drew  a 
pistol,  and  fired  the  fatal  shot.  Before  any- 
thing above  referred  to  was  said  or  done,  tbe 
parlies  were  aware  of  each  other's  presence  in 
"'     a;tbeybad  spoken  togetherlna  friend- 


whole  story  of  tbe  quarrel,  the  fight,  and  the 
homicide,  as  told  by  the  testimony.  The  first 
Insult  came  from  tbe  slayer,  attended  with  a 


not,  according  to  the  common  tin dcrslan ding 
of  it  In  Geor^a,  import  a  proposal  to  debate 
or  discuss,  but  a  challenge  to  tbe  arbitrament 
of  force,  or  a  trial  of  the  issue  by  tbe  personal 
prowess  of  the  disputants.  It  is  tbe  end,  not 
tbe  be^nuing,  of  artrumeat.  It  Is  no  less  slg- 
Dlflcant  of  defiance  than  was  tbe  ceremony  of 
throwing  down  tbe  glove  as  a  preliminary  to 
trial  by  battle.  The  insult  was  returned  by 
the  Insured  by  responding  In  words  of  foul 
opprobrium, — words  so  Irritadng  that  geotle- 
men  rarely  address  tbem  to  Iheir  equals,  except 
when  they  intend  to  back  them  with  their 
courage;  and,  to  make  tbe  intent  clear  la  this 
Instance,  the  cballenfre  was  accepted  in  the 
superadded  phrase,  "YeB,  I  do.  Instantly 
active  hostilities  commenced,  each  party  hav- 
ing thus  declared  bis  willingDess  to  champion 
his  side  of  the  trivial  and  needless  quarrel 
Had  not  both  of  tbem  acted  wtth  hot-headed 
rashness  In  passing  Inmlts,  there  would  have 
been  no  flght.  Had  tbe  Insured  squarely  ob- 
jected to  fighting,  and  tried  to  keep  out  of  It, 
there  is  no  reasoD  to  suppose  be  wonld  have 
failed  of  success.  Instead  of  so  doing,  be  pro- 
voked bis  adversaij  by  giving  him  the  lie, 
most  probably  with  a  profane  prefix  to  tbe 
offensfve  Imputation;  and,  instead  of  pursuitig 
a  pacific  policy,  he  accepted  what  he  muat 
bave  understood  as  a  challenge  to  fiebt.  No 
doubt  be  was  under  the  Influence  of  strong 
18L.B.  A. 


paasloti,  but  tbta  Is  no  excnae  for  hhn  In  ihfr 
preaent  litigation.  Tbe  fighting  was  In  a  pub- 
lic place, — that  la,  a  place  to  whldt  a  pmlioa 
ot  tbe  public  habituallv  resorted.  It  was  k 
room  occupied  and  used  as  a  saloon  and  m- 
laurant,  in  tbe  Oty  ot  Atlanta.  Tbe  Agfai, 
merely  as  such,  was  a  joint  offoiae.  and  wooU 
be  classified,  under  our  Code,  «■  tm  aJbay. 
Code,'  %  4Sifi.  This  is  true,  Dolwlttwtnidl^ 
Ibe  evidence  Indicates  none  of  the  blows  deaS 
by  tbe  Insured  took  effect,  and  that  the  fine 
blow,  as  well  a*  all  others  wblch  reacb«(I  their 
object,  cnme  from  his  antagwiist  lo  ao  far  a* 
tbe  constituents  of  a  figbt  are  oonoemed,  the- 
consent  of  both  parttas  makes  the  conaeqaent 
violence  of  either  chargeable  to  bo^.  "We 
think  the  judge  was  in  error  In  saying  thoc 
must  be  nnitnal  blows  to  constilute  a  natual 
combaL  There  must  be  a  mutual  Intent  to- 
flgbt.  But  we  think.  If  this  exists,  and  bat 
one  blow  be  stricken,  that  tbe  mutual  combat 
eiisU,  even  though  the  first  blow  kllli  or  dit- 
sbles  one  of  the  parties."  TaU  v.  St«tf,  48  Oa. 
1G7,  1S8  (HcCay,  J.).  To  the  Ilka  effect  ta  a. 
dictum  by  OAi^  Jvttiee  Pearson,  of  North 
Carolina,  who  says:  "Is  ft  necesmry  ibat  both 
parties  should  give  and  take  blows,  or  Is  It  suf- 
floient  that  both  parties  should  voluntarily  puL 
tbeir  bodies  In  a  position  to  give  and  tak» 
blows,  and  with  that  IntentT  To  Illustrate: 
Suppose  Rlppy  had  not  been  killed.  Upon  an 
Indictment  for  an  affray,  would  be  not  have- 
been  convicted  T  Two  men  go  out  to  Qgbt 
One  is  knocked  down  on  the  'first  pass,'  and 
that  Is  the  end  of  It.  Aretbey  not  both  guilty 
of  an  affrayf— that  Is.  %  tebl  by  muluiu  con- 
sent' "    State  V.  Blndtlm,  TO  N.  C.  155. 

We  are  no  less  certain  thai  tbe  fight  waa  a 
mutual  combai,  In  the  legal  sense,  than  if  it 
bad  been  so  found  hj  tlw  verdict  of  a  Jury 
under  a  full  and  proper  charge  from  the  pre- 
siding jndge;  and  the  palpable  truth  that  fight- 
ing caused  the  shooting,  and  therefore  tbe  in- 
jury, needs  conflrmation  by  verdtet  just  as- 
little.  The  evidence  is  all  oneway;  but  one 
rational  inference  Is  possible.  The  shootlns  ii- 
accounted  for  easily  and  naturally  by  ascribing 
It  to  tbe  fight.  Tbis  Is  the  proper  explanaiioa 
of  It,  wbeltier  it  be  regarded  as  a  part  of  Ibe- 
flght  proper  or  as  a  sequel  to  It.  It  waa  cer- 
tainly embraced  within  the  r*»  gaia  of  the- 
combat.  It  took  nlaoe  on  the  same  stage  and 
within  the  attuoepuere  ot  tbe  antecedent  per- 
formance. The  homldde  could  well  be  treated 
as  tbe  culmination  of  the  final  scene, — tbe  ca- 


afterplece.  Nor  is  it  material  that  It  was  not 
down  on  tbe  bill,  but  waa  wholly  uuexpecteil 
by  one  or  both  of  the  actors.  Rarely,  li  ever, 
can  the  Incidents  or  the  result  of  a  personal  en- 
counter be  foreseen.  A  deadly  weapon  may 
make  Its  appearance  at  tbe  last  moment,  and  a 
homicide  be  the  result,  although  tbe  fight  in- 
fended  end  begun  was  one  with  "fiat  uid  scull"' 
only.  Toflgbtatalliadangeroua.  When  th» 
combative  passions  an  aroused  and  get  a  taata 
of  gratification,  what  momentum  they  will  ac- 
quire, and  to  what  extremes  It  will  car^  tbem- 
In  their  lust  for  more,  is  always  uncertain, 
£ven  friendly  wreslling  is  a  door  by  wbick 
anger  and  a  mortal  wound  may  <!otiw  la. 
Knowing  tbe  hasards  attendant  on  physka) 
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pleued,  Dnt  be  wu  noi  allowd  to  Indulm  to 
oomtwtlTti  MopenrillM  M  the  txpeutot  U> 
Coonpuij;  uut  kind  of  indulgence  ' 


Mbiiown  ilak.  Not  thftttbeCompuiT  might 
Dot  bftve  borne  the  riah  for  bim  if  it  bad  cboMu 
to  do  eo.  In  the  Ungnege  of  Judgt  Scott,  in 
Bnrptr  t.  FhanixiXM.  Co.,  10  Mo.  OM,  tupra: 
"DoleM  it  !■  ottoiflH  stipulated,  the  inaurer 
takes  the  ant^ect  Inanred,  with  hia  fleah  and 
bkmd  and  paadona  The  dangua  to  which 
the  livei  of  nwo  an  expoaed  from  sudden  eb- 
ullitiona  of  feeling  an  a  lawful  matier  of  in- 
numnce."  But  In  the  pcdicj  before  ua  the 
Company  had  "olhcTwiae  aHpulated."  By  ao 
doiDgltlun  nanowed  the  range  of  the  policy 
over  the  emotiona  m  aa  lo  ahut  out  all  tfaoae 
of  a  pugnadoua  character.  If  both  combet- 
ante  contributed  to  bring  on  tbe  flgbt,  their 
relative  blame  or  guQt  has  nothing  to  do  with 
the  relation  of  oanae  and  effect  between  It  and 
the  bomidde.  Nor  la  It  of  any  moment  to 
cooalder  whether  the  offense  committed  in  tbe 
end  w«a  murder  or  manalaughler.  With  or 
without  malice,  in  the  technical  aenae  of  crimi- 
nal law,  tbe  homicUe  was  caused  bf  the  flgbt, 
aa  cauaation  la  understood  and  reguded  In  the 


immediate  conaMinenee.    Who  can  douht  that 
the  ahootlng  grew  oat  of  tbe  flght,~sprang 


Ing  and  no  Ullinc.  It  was  the  flgbt  that « 
dtcd  the  bomtcidal  impulse,  nnented  the  d 
sire  and  the  purpose  to  kill.    There  was  noth- 


ing ebe  to  do  It  Eran  if  tbe  atayei  waa 
Insane,  or  anbject  to  homicidal  mania,  tbe 
tnanta  alone  was  hsrmlera;  it  required  the 
snpMadded  escit^meat  of  tbe  flght  to  reader  It 
destmcllTe.  Had  the  Insured  abstained  from 
proTokliig  tbe  flgbt  or  accepting  a  challenge, 
nad  he  ooniributed  nothing  towards  briogiDg 
on  a  uaelesa  combat,  there  la  no  probatAlity 
whaleTertbatbe  would  haTebeendaio.  And 
be  could  no  more  provoke  a  ctuy  man,  or  ac- 
cqrt  his  cballeuge,  at  the  gyppn—  of  the  Iusur> 
ance  Company,  than  he  couM  ao  deal  with  a 
sane  man  at  the  Ctntpaay'a  azpeoaa.  Indeed, 
it  would  be  more  hazardous  to  angace  In  an 
affray  with  a  roadman  than  with  a  rational 
being;  and  any  reason  for  protecting  tbe  com- 
pany ag^uat  the  consequences  of  tbe  less  dan- 
goroua  fighting  wlU  ap^y  with  Increased  for«e 
to  tbe  more  nangeroua.  Injuries  caused  by 
tash  «  needless  fighting  with  any  description 
of  combatant  are  excluded  ttota  tbe  eoope  of 
tb«  pdicy.  Tbe  nonsuit  was  propnly  award- 
ed, end  we  bare  stated  our  masnaia  TC17  fully 
for  ao  deddiog. 
Judftnenl  i^rmtd. 
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pentad  thpt  tb0  tstraetnreU  aolcdr  ttor 
pnblio  wao.  where  b7  MIdb  a  aobool-ysnl  asT- 
«ml  teeC  abova  Ka  natoTBl  lerel  it  hai  poihed 
orertheretalnliitwanaa  aa  to  enoroaoh  upon 
•nd  oTeriHUC  the  ptemtaca  of  an    adjotnlns 

(OotoberH,lBn.> 

EXCEPTIONB  by  defendant  to  rulings  of 
the  Superior  Court  for  Worcester  County 
made  daring  the  trial  of  an  action  brought  to 
recover  damages  for  injuriea  to  plBTnilS's 
property  by  reason  of  the  alleged  improper 
construction  and  maintenance  of  structures  on 
tbe  surface  of  defendant's  land,  wbieb  resulted 
In  a  verdict  In  favor  of  plaintiff.     (JKrmled. 

Defendant's  land  was  devoted  to  tbe  use  of  a 
ichool-bouae  and  gronnde.  A  retaining  wall 
was  built  by  defendant  nest  lo,  and  seveial 
feet  higher  than  Iheaurfitce  of,  plaintiffs  land. 
The  surface  of  defendant's  Isnd  was  then  nJced, 
\n  flllinc  in  earth,  as  hiarb  as,  or  higher  than, 
tbe  walL    The  evidence  tended  to  show  that 

Hora.— Aa  to  UabOttr  of  ^nnlolpalitr  for  a  nul- 
BDoe,  aee  mta  to  Chapman  v.  kocbeeler  (N.  T.)  1 
I..R.A.m);  eernioarv.  Cnmoilne  llnd.)  BL.  B.  A. 
U6:  Bateav.  WGStbOTourb[MaaB.)TL,B.A.UB, 
18L.R.A. 


the  wall  was  originally  built  on  defendants 
land  but  that  at  the  time  of  the  trial  it  waa 
over  the  line  onto  plaiotiB's  premises  in  some 
places  a  foot  at  die  bottom,  and  that  it  bad 
BTBdually  leaned  and  bulged  over  so  aa  lo  over- 
hang pUntlff's  premise*  about  a  foot.  This 
condition  was  caused  by  the  weight  of  earth 
behind  the  wall  or  by  the  action  dfsnrface  wa- 
ter or  f  roal. 


of  tbe  estate  purchased  for  and  approptiaied 
br  the  City  to  Uw  malnlenauce  of  a  public 
higb«AooI  under  the  StatutesL 

Pub.  SUL  chap.  44,  §g  S,  01. 

The  City  ia  not  liabla  to  an  actl<m  on  ac- 
count of  tbe  condition  of  the  wall. 

Tbe  wall  was  bnllt  and  maintained  solely  for 
the  public  use,  and  with  the  sole  view  to  the 
general  benefit,  and  under  tbe  requirement  of 
general  tews. 

■' ■" '~  the  absence  of  aoy  statute 

IT  implication  gives  a  prl- 
. . , ,  ion  lies  In  favor  of  a  per- 

. .  who  has  received  an  Injury  In  consequence 
of  a  negligent  or  defective  performance  of  the 
public  service. 

floirarrf  v.  Wonaiter,  18  L.  R.  A.  180.  158 
Mass.  436,  and  cases  dted;  BiU  v.  Botton,  123 
Mass.  S44. 

Tbe  fact  that  the  Injury  ia  to  property, 
whether  real  or  peraonol,  Instead  of  lo  the  per- 
son, establisbes  no  dlstlnclioD. 

HaOkt  V.  Ohnrlemont,  107  Haas.  414;  Ttnd- 
lent.  Salem,  187 Mass.  171. 

If  cases  of  trespass  committed  In  tbe  couns 


See  also  18  L.  R.  A.  151;    46  L.  R.  A.  42g,  ( 


Ctio^^lc 


Hiauoflusviis  SnFBua  JmnouL  Comr, 


Occ, 


of  the  dlacbsi^  of  a  pabHo  dutr  might  be  dU- 
ttngiilabed  from  the  geueial  ime,  u&t  woald 
aoi  anil  Uw  plalotUt. 

The  count  ii  in  cam  and  not  In  tretpaM, 
And  tbe  proof  la  of  a  coDsequeodal  Injur;  m- 
suiting  from  a  defeciiva  periurmauoe  ot  a  law- 
ful act 

1  Chittv,  PI.  117,  119. 

There  fa  no  liaUJltr  for  the  eonsM]uence»  of 
a  Btmctnre  falliog  orencroacblDg  on  Hoother'a 
land  ff  it  waa  properly  buflt  on  the  defendanf ■ 
«WD  laod. 

The  doctrine  of  J/tetOer  v.  St/landi,  L.  R  1 
Exch.  265,  baa  DereT  been  ftdopled  in  tbia 
Common  weal  lb,  atleaatln  the  extreme  appll- 
cation  of  II  fonod  In  t/idiott  t.  Jfanlana,  L. 

R  10  Eicb.  ass. 

Oorham  r.  finw,  135  Vaaa.  ^89,  289;  9mitk 
T.  Boiton  Qat-LigJU  Co.  139  Maaa.  818;  Bryant 
▼.  Bigtlow  Oirpet  Go.  191  Haaa.  461.  4M. 

Mutt.  W.  B.  B,  Hopkins  and  Frftnk  B, 
Smith,  for  pUlnliS: 

The  line  ofcaaeaof  which  WUf.  AMti>A,129 
Uara,  834,  and  the  much  later  case  of  H/rteard 
T.  Wi>retittr,  12  L.  R.  A.  180,  168  Maaa.  436, 
*re  type*,  doea  not  apply.  They  are  acttona 
for  peraonal  Injuiy  auatalned  either  on  the  pub- 
lic land  or.  If  off  the  public  land,  aa  the  imme- 
•diate  reault  of  an  act  done  thereon  In  the  eio- 
-cution  of  work  to  adapt  it  tor  publtc  use,  or  in 
the  perfonnanc*  of  acta  tor  the  public  aafe^ 
or  enjoymenL 

Tindiei/v.  Baltra,  187  Man.  171;  ftabrv. 
Botlon.  101  Mass.  87;  Ba^rdv.  JTw  Bt^ord, 
16  Or»,  397;  Bu/tiow  t.  SandeUh,  14  Oray, 
«41;  Bmton  t.  Baton  OUf  Botpital,  140  U>M. 
18:  Olarlc-9.  Watthan,  138  Maaa.  567. 

The  queatlon  here  ia  between  adjacent  land- 
ownera  and  lelatea  to  th^  muiual  righia  a« 
auch.  If  the  encroachment  on  adjacent  land 
depriving  Ita  owner  of  Ita  uae  and  doing  him 


It  ia  done  and  ia  not  JuallSable  by  It.  It  ia 
unlawful  and  a  wrong  for  the  redreaa  of  which 
•n  actkni  of  tort  will  lie." 

Ptrrf  T.  Woreettm;  6  Oray,  S44:  Haitea  r. 
2fm>  Bidford,  108  Haaa.  308;  Bpragu*  r.  Wor- 
«tUr,  IS  Gray,  198. 

Ti»  aaroe  principle  applies  to  the  negligent 
kni  improper  matnienance  of  public  worse  and 
makea  the  datnnge  reeuliing  therefrom  ao  ac- 
tionable tort,  eipeclallj  when  it  leaults  in  tree- 
posa  or  nuisance  on  real  estata 

OhOdt  V.  Boilm,  4  Alien,  41;  Bata  T.  TTaif 
horough,  7  L.  R.  A.  150. 151  Maaa.  174:  Promt, 
tf  r.oeiel  A  OinaU  t.  LmkU,  7  Qray,  228;  BH- 
4reth  T.  LtnetU  11  Gray.  S4S. 

No  new  or  different  princtplea  govera  Ibia 
case  becauae  tbia  publtc  land  waa  Dought  by 
the  City  Initead  of  being  acquired  unaer  ao 
txerciae  ot  the  rightol  eminent  domafo. 

Wiltm  T.  I/m  Bedford.  108  Maaa.  261. 

Where  there  la  a  pliyaical  appropriation  and 
BO  Btatutory  taking  the  action  of  tort  lie*. 

land  V.  JVtv  Bedford.  131  Haaa.  286. 

When,  in  cooaequenceof  alaking  of  land  for 
public  uae,  injury  reaullstoalandowner  which 
it  not  to  be  contemplated  and  doea  not  fall 
1SL.B.A. 


'  within  the  general  rule  of  oompenaation,  as 
BCtloo  of  tort  will  lie. 

In  tboaa  caaee  there  waa  a  pbyaiol  invMtm 
'  of  the  real  aatate  ot  the  private  owner  and  a 
practical  onater  ot  hia  poaaearion. 

JVorfftfrn  lYantp.  Co.  of  Ohio  v.  Ohieaao.  St 
TJ.  B.  685,  S42,  25  L.  ed.  886, 838;  Pu^mel^  t. 
Qram  Bay  Os  M.  Canal  Cb.  SO  U.  &  18  WaB. 
160,  SO L. ed.  567;  Salon  v.  BotUm  C.A  M.S. 
Oo.  51  N.  H.  cot;  ainniduon  v.  Johnmnt,  17  H. 
J.  L.  129. 

An  Injury  of  that  claaa  need  not  be  inten- 
tional or  contemplated,  and  doea  not  Implf 
oeceaaarily  any  perpetiial  or  permanent  occu- 
pation of,  or  right  in  land,  or  that  any  title  In 
It  ia  acquired  by  the  taking.  What  depriKi 
the  owner  of  the  ordinary  uae  and  enjayment 
of  bia  land  ia  a  taking  and  MipropriaUao. 

CwAej.  CooM.  Lfm.  g  M4;  £M«r  r.  Stm 
Baten  a  JT.  <h.  14  Conn.  IM:  Canal  Apptai^ 
en  T.  FMpit,  17  Wend.  571,  604;  Laekland  t. 
NarA  MiMoaH  B.  Oo.  81  Mo.  180;  AAl^  t. 
Fbrt  Svnn,  86  Mich.  390,  801;  Arimend  r. 
Oram  Bow  A  M.  Canal.  81  Wis.  310;  nun- 
ton  v.  O.  Joteph.  51  Ho.  510,  618;  Nevina  t. 
Peoria,  41  lU.  603.  510;  SMton  r.  Fomik,  19 
Pick.  147,  158;  Grand  Bmidt  Boom.  Co.  t. 
Jarvii.  80  Mich.  80S,  831;  BMgrat  r.  Aom- 
tilU,  26  Wla.  »38i  Dodun  t.  <hwinnah,  34 
Ohio  St.  276;  Satt  AntuyleaHfa  A.  Oo.T.  &M- 
UtAerger,  54  Pa.  141. 

Although  It  haa  been  decided  that  Ibe  Legia- 
lature  haa  const  Ituiional  power  (o  permit  and 
aufler  certain  acts  to  be  wot  whiidi,  but  for 
auob  legialative  permiaaioa,  would  amount  to  i 
private  nniaance,  thie  doctrine  haa  never  been 
carried  ao  far  aa  to  extend  to  a  caae  wba«  ibe 
nniaance  ia  ao  great  aa  t^acticaUy  to  deprive 
the  owner  of  private  proper^  of  the  uae  and 
enlc^meut  of  his  property. 

8omtr  V.  DavU,  186  Maaa.  989,  243;  Balti- 
mort  iP.R.Oo.  v.  Fifth  Baptitt  Church,  lOS 
n.  a  817,  37  L.  ed.  780;  CVump  v,  Lambai. 
h.'ELi^.Wa.OoM.J.Kiddor,  lOTHoaa.  138. 

Allan.  /,,  delivered  the   opinion   of   the 

It  ia  obviona  that  the  defendanf  a  wall.  In  ita 
preaent  poaition  nnon  the  plalntHTs  plan,  must 
be  deemed  an  actfonable  nuisance,  onleae  the 
defendant  can  claim  exemption  from  reaponai- 
bflity  on  aome  apeclal  nouod.  Oodma*  v. 
fflona,?  Allen,  481;  iViaAobv.  AmCoii,  96  Haaa. 
80,  48;  Fay  v.  Prmtioe,  1  C.  B.  838. 

The  defendant  ai:ggeata  that  il  ia  not  liable, 
because  the  wall  waa  built  and  maintained 
solely  for  the  public  use,  and  with  the  aole 
view  to  the  general  beneBt,  and  under  tbe  m- 
qulrement  of  general  laws;  and  that  the  caae 
cannot  be  disnnguialied  In  principle  from  tbe 
tine  of  caaea  banning  with  HiU  v.  Bootan ,  131 
Maaa.  844,  and  ending  with  Boieard  v.  Wore»- 
tor,  158  Haaa.  426.  13  L.  R.  A.  160. 

We  are  not  aware,  however,  that  It  has  ever 
been  held  that  a  private  nniaance  to  property 
can  be  Justifled  or  excuaed  on  that  ground. 
Tbe  verdict  abowa  a  continuous  occupation  of 
the  plaiotiS'a  land  by  the  encroachment  of  Iba 
defendant's  wall.  The  question  of  negligcDoa 
in  the  building  of  the  wall  ia  not  material. 
The  erection  was  completed,  and  w  '  * 

by  the  detendaut,  ana  ia  n 


r  In  tbedefaad- 
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Tbasslis  t.  FKixKua. 
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«nt^  Mle  duTge,  and  if  It  la  a  Dolianoe  tba  de- 
feodant  la  nmonrible.  8tapU  r.  4>rttw,  10 
JfaM.  73.  7i;  2/ieM*  r.  Botbm,  tupra.  Budi 
•B  oceapation  of  tbe  ptaiDttlTa  laitd  canoot  be 
«iciiaed,  foi  thereaaona  anisiied.    A  dty  cso- 


not  enluge  lia  achool  fiouoda  bj  laking  id  tbe 
land  of  KD  adJolntDc  owner  by  means  of  a  wall 
orfeoce.    Tbe  public  use  and  tbe  oeneial  ben- 


efit will   not   juaiif;  such  a  Dulwnce  to  Uie 

npert;  of  anotber.  It  more  land  la  needed, 
in*t  oe  taken  la  the  resular  way,  and  com- 
pensation  paid.  But  if  ^  the  acUon  of  the 
«laneDta,  or  oUierwise,  without  tbe  plainlift'i 
fault,  tbe  defendant'i  wall  comea  upon  tbe 
plaintUr*  land  and  ooallnue*  Uiere,  It  becoinea 
m  nulaance,  for  wblcb  the  defendant  la  reapiHi- 
dble,  and  *o  are  tbe  aatboritlea,  fforAom  t. 
Gnm.  US  Han.  888,  880;  £Atwi  t.  OwM,  lU 
Maa^  618,4  New  Eng.  Rep.  4S4;  Boftman  T. 
MtndU/k,  8S  N.  H.  SSSl,  fiM;  £(«  r.  Oo^Mt  (h. 
S  N.  Y.  160;  Trtmain  t.  CMm*  Ct>.  Id.  168; 
Wtet  r.  Broekport.  IB  N.  Y.  161, 113.  In  nott; 
at.  Peter  r.  Dmitan,  08  N.  Y.  ilt,  4S1;  Cbm- 
btrtand  t.  WOUton,  00  Hd.  188:  Harper  t. 
MUwHdue,  80  Wi«.  8B5;  Pumpdlg  t.  Graen 
Bag  It  M.  Oanat  Co.  80  U.  B.  I8>dL  168, 181, 
SOLed.  307.  661:DlUon,  Hnn.  Corp.S«8S. 

Tbe  case  la  dlaltngnlBbable  from  mddlettx 
dff.  T.  lleCiu,  140  Haas.  108,  where  ioU  from 
tbe  defendant's  land  upon  a  blU-dde  wai 
-waahed  Into  tbe  plainUfTB  mUI-pc»d  by  tbe 
■aina,  wben  tbe  defendant  bad  built  so  arlifl- 
«lal  itmctUM,  and  had  dona  DOthlns'  niore 
tbsD  to  cultivate  bU  land  In  the  oidinaiy  way. 

Seceptione  everruUd. 


Hugh  FR&HOJN 
Bella  Hay  FRANEUN. 


A  dtVOT««  win  not  ba  denied  to  a  m»ii  In 

tmm»  nt  hla  -wUb'a  adnlter^  br  naaon  of 
the  fact  that  he  nuirled  her  while  nniler  aireet 
on  baitaidr  procen,  meielr  to  hare  tbe  oMld 
bom  In  wedlock  and  on  an  agreement  with  her 
that  tber  ibould  never  live  together,  wUoh  th^ 

(Ootobar  M.  ISL) 

EXCEPTIONS  by  Ubelaot  to  a  ruling  of 
tbe  Superior  Court  for  Worcester  Couniy 
dtamlaalng  his  libel  Sled  to  obtain  a  divorce 
(fom  his  wife  because  of  ber  alleged  adultery. 
Btutairud. 

Tbe  evideoce  proved  that  tbe  libelant  had 
bad  sexual  tntetcourae  with  the  libelee  before 
narrlRge;  that  tbe  libelee  was  preniaDt  as  the 
result  of  such  inicrcourse,  nod  ibe  libelant  was 
under  arrest,  upon  a  bastardy  process,  tosli- 
tuied  by  tbe  libelee,  at  tbe  time  of  their  mar- 
riage; that  the  libelant  married  tbe  libelee  for 
tbe  purpose,  as  be  tealifled,  "  to  give  the  child 
»  name  and  to  have  it  bora  lu  lawful  wed- 
lock, and  under  an  sgreemsnt,  made  with  the 
Ubelee,  ibat  they  should  not  live  together  as 


Non.— Tbe  brlelk  and  0T>lnion  m  this  case  pre- 
sent the  autborldea  on  tbe  qaeatioo  iDVOlvad  so 
tally  Uiat  a  doW  thereon  would  be  i 
18L.RA. 


luubaod  and  wile;  that  immediately  after  ths 
marriage  tbe  parties  separated  and  have  never 
lived  together  as  huBMbd  and  wife;  that  Ibe 
marriage  was  performed  in  this  Conuoon wealth 
and  the  libekot  boa  resided  here  more  than  fl  va 
yean  next  preceding  tbe  flliog  of  lila  libel; 
that  since  the  maniaffe  tbe  libelee  had  commit- 
ted tbe  crime  of  adtillery  as  charged  In  th« 
bbel. 

Upon  Ibe  foregoing  evidence  the  court  ruled 
that  the  libel  could  not  be  maintained,  and  d[»- 

Mmrt.  W.  B.  B.  HopUaa  and  Fnank  B. 
Smith,  for  libelant: 

I.  AltbouEh  the  parties  married  under  an 
Bgreement  that  they  afaonld  not  live  together 
as  bnsband  and  wife,  tbe  maniage  was  legal 
and  binding,  and  the  collateral  agreement '  'not 
to  live  togetlier  as  husband  and  wife,"  wss  % 
mere  nullity,  so  for  as  the  legality  of  the  msr> 
risge  was  concerned,  aa  coniraiy  to  tbe  policy 
of  tbe  law. 

Bamett  r.  Kimmdt,  8S  Pa.  18;  Barrod  v. 
Otrrod,  1  Kay  &  J.  4,  16;  Brooks  v.  Brookd,  60 
Hd.094. 

Qmtmtut  tion  eoneuhitaifaeit  matrimonium, 

Dumarttlg  v.  FMlv,  8  A.  E,  Uarab.  868; 
Jaeluon  v.  Finno.  7  Wend.  47;  Dairj/mpU  t. 
Balrfmpie,  2  Hngg.  Consist.  04:  Soltomajier  t. 
A  Bimt,  L.  R.  0  Prob.  Dlv.  94.  S8. 

Tbe  mere  present  consent  conatltutea  mar- 
riage, except  that  by  statute  law  cerlain  specif- 
ic forms  may  or  must  be  superadded  and  sub> 
sequent  copula  is  not  material. 

Eaton  T.  Ealon,  183  Mass.  376;  Lirulo  r, 
BetuarCo,  1  Hagg.  Consist.  316;  Ftttriet  v.  Pai- 
riek.  3  Fhilllm.  4IM:  •Walbm  v.  Bider,  1  Lee, 
Eccl.  16;  Fotier  T.  Bartiat,  16  Ala.  4M;  Gn- 
kam't  Cote,  2  Lew.  a  0.  VT;  &aie  *.  Fatter- 
ion.  U  N.  C.  846. 


'the  fact  that  the  separation  was  by  Bgree- 
ment and  mutual  consent  negativeaany  finding 
of  desertion  on  bis  part. 

TAompton  v.  TAampion,  1  Swab.  &  T.  281: 
Oooper  V.  Cooper,  17  Hicb.  200;  Lea  v.  Lea,  9 
Alien,  419;  Grow  v.  Cfrwo,  28  Ala.  683. 

If  libelant  bos  not  committed  the  offense  of 
desertion,  this  case  is  taken  out  of  that  line  of 
cases  whidi  bold  that  a  suitor  for  a  divorce 
cannot  prevail.  If  open  to  a  valid  charge  of  any 
matrimonial  offense  of  equal  grade  under  the 
Statnie  with  that  which  is  the  cause  for  tbe  dl- 

Harids  T.  ifandv,  134  Haas.  884;  Oumming 
V.  Oumnung,  180  Haas.  886. 

Agreements  of  aepftratlou  are  Interpreted  to 
be  on  tbe  condllion  that  the  parties  should  live 
chastely. 

Gandy  v.  Gandv,  L.  a  7  Prob.  IHv.  77, 168, 
L.  R.  80  Oh.  Div.  07. 

So  a  divorce  may  be  maintained  against 
either  who  afterwards  commits  adultery. 

MorraU  v.  MorraU.  L.  R.  6  Prob.  Di-  " 
Anderton  v.  Anderton,  1  Edw.  Oh,  880,  6  L. 
ed.  179;  QaluiAa  v.  Qolutha.  00  Hut),  180; 
Bedty  V.  Ba^,  cited  in  1  Hsgg.  Consist. 
TioU;  Woodcock  v.  Woodeoet.  ciUrd  in  1  Hagg. 
CoDsisU  148,  note;  Durant  v.  DuranI,  1  Baj 
ConsfsL  738;  Parkinson  v.  Farkintott,  L,  U, 
2  Prob.  &  Div.  26,  27:  Mortimer  v.  Mortimtr, 


M4 


KXHTUGKT  COVBT  OF  ATPBUB. 


t  Hsgg.  ConslBt.  SIS;  /.  0.  r.  S.  O.ftB  Ud. 
401. 

Tbe  coDsent  of  either  party  to  the  agreement 
to  lire  separate  is  revocaUe  at  pleasure,  and  If 
one  of  Ihem,  otberwiae  blameleM.  seeks  to  re- 
new cvbabitation  and  the  other  decUaea,  sticli 
refusal  conttitnCes  desertion. 

Hvnt  v.  mint.  W  L.  3.  Hat.  N.  B.  108: 
EilU  V.  SilU,  6  L.  R.  174:  Lta  t.  Lta  woA 
Dvrant  t.  IhiranI,  tupra. 

Wbtle  husband  and  wife  are  IMng  apart 
under  drcumstances  reoderiDg  htm  liable  for 
her  support,  if  she  commliaadiulery,  liisllabil- 

Cooper  V.  IJ4>gd,  6  C.  B.  N.  8.  BIO;  Aikgnt 
T.  Pearet.  2  0.  B.  N.  8.  783. 

To  hold  that  this  stale  of  facts  does  not  war- 
tant  a  decree  of  divorce  would  he  to  license 
adultery  of  a  wife  living  separate  and  apart 
from  her  husband  by  agreement  between  them 


MorraU  t 


Morratl  and  Betb]/  v.  BmI^,  j 


Eapeclally  U  this  so  nnder  the  stringent  Haa- 
•Bchusetts  rule,  wblcb  holds  that  tbe  presorap- 
tlon  of  the  legitimacy  of  a  child  boni  in  laW' 
f  ul  wedlock  can  only  be  rebutted  by  avidenoe 
which  proves  bevond  all  reasonable  doubt  that 
the  husband  could  not  have  been  the  father. 

P/iHiipt  V.  AUm,  i  Ailen,  4S8;  Sultiean  t. 
EeUy,  8  AUen,  146. 

Mo  appearance  for  libelee. 

Knawlton,  J.,  delivered  the  opinion  of  the 
court; 

Tbe  libelant  and  libelee  became  husband  and 
wife  by  virtue  of  a  lawful  marriage.  The 
agreement  that  they  would  not  live  together 
had  DO  effect  upon  the  tnaniage  contract  en- 
tered into  In  regular  form  in  tiie  preaence  of  a 
maslstrale  or  minister  authorized  to  solemniie 
marriajtes.  It  is  against  tbe  policy  of  the  law 
that  the  validity  of  a  contract  of  marriage  ot 
lt«  effect  upon  tbe  status  of  Ihe  parties  should 
be  In  any  way  aftecied  by  their  prelimlnn^  or 
Gollaleral  agreemeulH.  Banutt  v.  KimmM,  86 
Fa.  18;  Uarrod  t.  Sarrod.  1  Kay  &  J.  4,  16. 


The  oonsummation  (^  a  manlBfe  by  coltioB 
Is  not  necesmiy  to  lis  validity.  Tbe  atMot  et 
the  putlea  is  nxed  in  law  when  tbe  marriage 
contract  la  entered  Into  in  the  maDoer  [rc- 
•crlbed  by  Oie  Stalutea  in  relation  to  the  sol- 
emoization  of  marriages.  BaUn  v.  SatoK,  1^ 
Uasi.  370;  Jaetton  v.  Winne,  7  Wend.  47;  D^ 
mareife  t.  FMljt,  8  A.  E.  Haish.  368;  /W- 
riek  ▼.  TutriOt,  8  Phillfm-  480:  Dalr^mpU  v. 
DahytnpU,  2  Hagg.  Consist.  54^ 

file  Hbetant  la  not  guilty  of  anch  a  marital 
wrong  aa  will  pteveut  him  from  obtaining  a 
divorce  on  the  ground  of  his  wffe'a  adalleiy. 
The  parties  Uvea  apart  by  mutual  conaeni,  and 
on  the  facta  reported  neither  could  have  ol> 
tallied  a.  diforce  from  tbe  other  on  the  grmuxl 
of  desertion.  In  such  a  separatino  there  was 
no  desertion  within  the  meanlni;  of  the  word 
In  the  Statutes  In  relation  to  divorce.  I^m  v. 
fM,  8  Allen,  419;  TJumtpton  v.  TAamjMim,  1 
Swah  &  T.  381;  Ooper  t.  Cheptr.  17  Mich. 
300. 

Llvingapart  by  agreement  is  no  bar  to  aaolt 
for  divorce  brought  by  either  againet  ttie  otbtf 
on  tbe  ground  of  adultery.  A  rolunlary  aep- 
amilon  is  notallcense  to  commit  adultery;  and 
it  has  uniformly  been  lield  that,  In  case  of 
adultery  under  such  drcnmstAncei.  the  inuo- 
oent  party  may  have  a  remedy  againat  Uw 
other  in  a  suit  for  a  divorce.  MorraU  v.  Mdr- 
raa,  L.  R.  0  Prob.  Div.  98;  Beeb^  »,  Beebt. 
dted  in  1  Hagg.  Consist.  140,  nnU;  Mortimrr 
▼.  JforfMiur,  a  Hagg.  CodiAk.  310;  J.  G.  v.  H. 
g.  33  Md.  401;  An^rtan  v.  AnderiaB,  1  Edw. 
Ch.  880.  6  L.  ed.  179. 

Tbe  court  bai  luri<diction,  notwitliataoding 
that  tbe  parties  have  never  lived  together  aa 
husband  and  wife  within  this  Commouw^lb. 
Tbe  continuoos  resklenoe  of  the  libelant  In  tbe 
Commonwealth  for  more  than  live  yeara  next 
preceding  tbe  flUng  of  hia  libel  brings  tbe  case 
within  the  exception  stated  In  Pub.  Stat.,  cbap. 

146,  %  a. 

On  the  facts  stated  In  the  bill  of  ezcepdont 
the  divorce  should  have  been  granted,  and  Ifae 
eDtr7  most  be,  tteeptiont  tuttained. 


KENTUCKY  COORT  OF  APPEALa 


Edward  ROBERTS  «(  al.,  Appli., 
OITY  OF  LOUISVILLE  «  oJ. 


1.    ftii  liij Ilnw  ■ii.aliial  Hiiniii«»agri  nf 


gal  transfer  to  an  Insolvent  IXMWd  of  eommli' 
ilonert  ol  a  wliarr  owned  by  tbe  oltr  b>  tnnt  for 
the  publlo,  maj  be  (ranted  at  tbe  suit  ot  tax- 
psyen  who  bj  reason  of  their  buslneas  have  a 
special  or  peculiar  Interest  In  Its  use,  wbere  tbe 
prevention  of  tbe  transfer  might  not  be  possible 
If  the  ominance  were  pasaed  and  Its  oonsumink- 
tlon  would  result  In  tTreparatjIe  Injurr  to  platD- 


NOTK.— Iniunetlonto  preoent  pasmoaqf  ofiMuiielpat 
orMnanca. 

Tbe  decisions  leneraJlj  deny  the  power  of  a 
ooun,  (o  enjoin  tbe  paasage  of  a  municipal  ordi- 
nance. Harrison  v.  Neir  Orleans,  83  La.  Ann.  SS£; 
CtescentCltyL.S.  [,.  AS.  H. Go.  v.  Jefferson  Police 
Jury,  3Z  La.  Ann.  1192;  People  v.  New  York,  SS 
Barb.  36,  »  Abb.  Pr.  264. 10  Abb.  Pr.  1«;  Warwick  v. 
New  Tork.  IS  Barb.  S8;  Chicago  v.  Bvans.  UOLtt 

This  proiioelUon  has  been  quallQed  by  adding  Oie 
proviso  that  the  proposed  oidliunoel*  not  beyond 
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work  Irreparabto  Injury.  KuriAy  v.  bst  Peit- 
land.  4S  Fed.  Rep.  SOB. 

And  It  baa  been  expnasly  faeU  tbatan  InJunoOaD 
may  begraoted  to  prevent  tbe  board  ofsuporvlBon 
of  a  ol^frompaaslnt  an  ordinaooe  which  to  outdda 
ot  tbe  aoope  of  their  poweia  where  It  would  woi* 
on  Irrepanbto  injury.  ElprlngTaH^Water-'Wacks 
T.  Bartlett,  S  Sawy.  tea,  IB  Fed.  Hep.  n& 

Bat  supervisors  will  not  be  reotralned  by  lajun» 
tlon  from  paying  lUegal  olalms  If  it  k  not  In  ezoea* 


i  L.  K.  A.  832;    34  L.   B.  A.  184;  43  L.  R.  A.  502. 


BoBiKTa  T.  CiTT  OF  LocieriLLL 


m.  mtbdnwkl  crfan  Olmgml  ordliMtnM 
«ner  mnnmenceaient  ot  the  salt  *1I1  not  def«M 
ttte  TlBht  to  an  Injuiiatlon  a««birt  Hi  pMMC«> 


APPEA.L  t?  compUlDKDti  from  •  drcrw  of 
the  Louisville  CbKoeeij  Ooort  in  (avor  of 
defendsuu  In  a  rail  brongbt  lo  enjoin  the  pas- 
aatre  of  a  monlclpal  <»dinanoe.    Bmer»ed. 


Tjvwia,  J.,  dellTerad  the  oplnloa   of  Ibe 

Tbere  was  iniroduced  In  the  general  council 
-of  tbe  Clt;  of  Louisvllte,  refeired  to  a  Joint 
«omiiiiltee  of  the  board  of  aldermen  and  board 
of  councilmen,  and  a  wport  agreed,  by  a 
majority  of  that  committee,  to  b«  made  in  fav- 
or of  paasage  of  tbe  foUoning  ordinance; 
"That  ttie  major  be  and  be  It  berebj  author- 
Iced  to  oonrey  by  deed  ol  ipecial  warrant;  to 
tbe  commbdoner*  of  tbe  rinklng  fund  of  the 
Ci^  of  LouiaTine  allM  tbe  real  property  front- 
ineoDtfaeOhto  HiTerBcquli«d  aDdbeldbytbe 
CUj  for  wharf  purpowL  Baid  comoiissioQen 
are  to  bold  wld  property  upon  the  Hme  trusts 
and  tor  tb«  aune  purpcaea  aa  it  la  now  held  by 
Mid  dtr,  end  to  ban  tlie  lams  power  over, 
•nd  authority  lo  sell,  convey,  lease,  or  otber- 
«rwise  dlspoee  of,  the  same,  or  part  thereof, 
which  said  City  now  baa.  This  ordinance  to 
go  into  effect  frcm  and  after  it»  passafre." 

But,  before  the  ordinance  was  reported  back 
t^  tbe  committee,  though  on  tbe  lame  day  of 
•  regular  meeting  of  the  general  council,  the 
plamttffa,  now  appellsnta.  commenced  this  ac- 
tion agalnat  tbe  City  of  LouiavUle,  major, 
members  of  iha  geneial  council  (sned  Iit 
names),  and  commisslonen  of  tbe  sfnUng  [una. 
to  obiain  an  Injunction,  which  was  granted 
temporarily,   resttainlng  the   general   council 


pasaing,  and  themayor  approving,  that  .  _  . 
ordinance  for  like  purpose,  and  the  Cily  of 
Louisville  con reylag,  andcommiasioneraottfae 
■inkiuK  fund  talung  pOMeGsion  of,  conliollfng, 
or  Interfering  with,  any  property  acquired  or 


residents  and  owners  of  property  in  laid  Cl^ 
subject  to  munldpal  taxation,  and  engaged 
there  In  comraerdBl  bminess;  that  the  C^  of 
Lonisvllle  has  heretofore,  by  virtue  of  Acta  of 
tbe  Legislature,  and  nilh  money  procured  by 
lazatlon,  acquired  at  various  plaoes  within  lis 
corporate  limltK  along  Ohio  River,  land  to  tie 
held  and  used,  and  wBtcb  has  k  far  been  kept 
and  malttlalued.inaldof  its  commerce  and  trade, 
for  public  wbarfs,  Iboae  using  Ih  em  for  busi- 
ness pnipoaes  being  required  to  pay  wharfage; 
that,  although  tbe  City  of  Loulsvllie  holds  said 
property  for  public  use,  without  right  to  trans- 
fer to  another  ii«  power  and  duty  to  preserve 
and  maintain  public  wharfs,  and  the  oommia- 
sloners  of  the  linking  fund  are  without  rl^* 


tbe  sinking  fund  have  wrongfully  and  unlaw* 
tnlly  »gr^d  and  conspired  torelher  for  the 
City  of  Louisville  lo  abdicute  ns  right  to  and 
possesion  of  raid  properly,  refuse  hereafter  to 
preserve  and  maintain  it  for  the  purpose  in- 
tended, and  by  deed  convev  it  to  the  commla- 
ftloneis  of  the  rtnklng  fund,  with  4  view  and 
to  tbe  end  tbe  latter  may  sen,  convey,  or  trans- 
Itx  it  at  discretion  to  private  individuals,  there- 
in preventing  public  uae  of  tbe  wharfs,  which 
li  ioditpeoiable  to  tbe  tnuhieM  of  platnilOs 
and  others  similarly  situated.  They  further 
atata  that  aaid  ordinance,  already  prepared  and 
sent  by  the  mayor  to  the  general  oouudl,  in 
pursuance  of  the  scheme  mentioned,  wilt  be  at 
once  passed,  followed  by  immediate  transfer 
of  the  property,  and  irreparable  injury  there- 
by done  to  tbe  plaintiffs,  unltss  tbe  injunction 
begranted;  and,  thecommissioneTsof  Uieaink- 
injttund  t>eing  insolvent,  there  will  benoade- 
anate  remedy  at  law.  No  answer  was  Died  bf 
ue  mayor,  nor  any  member  of  the  general 
council,  except  A.  8.  Stoll,  of  tbe  board  of 
aldermen,  who,  denying  he  was  In  favorof  the 
passage  of  tbe  ordinance,  yet  admitted  it  had 
been  sent  by  the  mayor  lo  tbe  general  council 
for  passage,  and  would  hsve  passed  both  txiards 
thereof,  ft  tbe  Injunction  had  not  been  granted. 


r.  TubaOounty.n 


of  tbelr  ]u  rlsdictlon.    Hecrlam 
CU.UT. 

ne  mis  flwt  tbe  )egWatlT«  action  of  ■  mnntdpal 
oocporatlan  oaneot  b«  enjoined  appUes  to  prevent 
•a  Injunction  asalnst  Hie  pasaase  of  an  ordlnsjice 
•llDwinx  gas  companies  to  lay  pipes  in  streeM  tn  vl- 
oJation  at  an  eioluslve  DHvUece  previously  alTen 
to  another  oompany.  Montfromerr  QaaU^bt  Oo.  v. 
MontKOmerr.  t  L.  B.  A.  BIO,  «  Ala.  »5:  Dea  Holnea 
eas  Co.  V.  Dee  Hoioea.  M  Iowa.  GOe. 

In  the  BtMenoeot  bad  faith  a  municipal  council 
oannot  tie  Teatralned 
witliln  tbe  Boope  of  their  anthorltr  to 
street.    Meredith  v.  bvn. »  N.  J.  Bq.  sn. 

And  an  ordlnanoe  within  tttesoopeof  tlie  power 
of  tbe  tnnnlolpallV  to  pTOvMe  tor  tbe  parment  of 
tDoner  wttbont  providing  meaoi  of  parment  wilt 
not  be  enjoined  ahboivh  the  amount  of  the  pro- 
posed Indebtedness  wfll  exceed  tbe  tawrnl  limit. 
Hurpbr  V.  Bist  Portland,  a  fed.  Bep.  DOS. 

In  CUlfomla  the  Statute  [>nitill>lta  an  inJunotloTi 
to  prevent  a  leglilatlve  Act  b;  a  muDldpal  oorpo- 
raUon.    Alpen  v.  Ban  Franolaoo.  3  Fed.  Bep.  MB. 

But  the  Slant  of  a  franohlae  br  a  eltr  oounoD, 
18UR.A. 


althonib  It  takes  the  form  of  a  reaolution,  mar  be 
reetndned  t>r  Injunction.  People  v.  Sturtevnnt,  B 
N.  T.  na;  Davie  v.  New  York,  1  Doer,  4SL 

And  tax-peren  ma;  enjoin  tbe  aooeptaooe  of  an 
ordlnaaoe  b;  a  street  latlwar  oompan;  whioh 
would  oamtitele  a  oonttaat  In  atnise  of  tbe  oortio- 
latepowenof  tlie<dt7.  dndODail  Street  B.  Oo.  v. 
Smith,  a  Ohio  St  set. 

An  lnluncdon  tn  Uiatnt  wOl  not  lie  to  prevent  a 
maror  from  slsnlnfr  an  ordlnanoa  passed  by  tlie 
mimlolpal  oounoQ  purporting  to  repeal  a  pievlona 
onllnanoe  which  oonatltuted  a  oontraot.  Mew  Or- 
leans B)ev.  B.  Oo.  V.  New  Orleans,  9  Ia.  Ann.  127. 

And  an  injunotlon  will  not  tooe  totestoatntbe 
approval  of  an  ordtnanoe  or  reeolntlon  deollning  a 
trasttoraObarttj'wIiere  tbe  dtr  Is  Dot  required  t>T 
obarter  or  wdlnaooes  to  acoept  and  admmlster  It. 
Dane;  v.  Mew  Haven  (Conn.)  post,  — . 

On  tbe  same  principle  that  vpUes  to  ordlnanoea 
the  prooeeding  of  a  oounoll  to  Impeaeb  a  dtr  oBoer 
Is  berond  the  reach  of  an  InJunoUtm.  State  v.  Ov- 
iMns  avll  nst  CL  Judgea. »  Ia.  Ann.  IDA 

B.A.K   . 
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to  tranafet  to  anotfaer  the  wharf  property;  and, 
though  It  was  averred  the  OTdtnaDce  bad,  ilnce 
commeii cement  of  the  action,  been  withdrawn, 
there  was  no  dealal  It  was  intTOduced,  referred 
to  a  commitlee,  and  would  have  been  at  oaue 
T>eased,  and  ibe  purpoae  of  It  CBrried  oat,  but 
for  tlie  injunction.  The  commissionera  of  the 
nnkiiig  fund  In  their  answer  denied  ihat  the 
free  and  unintemipicd  \t«e  of  the  wbarvea  is,  as 
Bl)e(^-d  In  the  pclilion,  indiBpes»abli>  to  prose- 
cution of  the  buEineea  of  the  plalutifla,  nnd,  in 
BubatsTice.  averred  existence  of  power  in  the 
City  of  I«uisTille  to  transfer,  and  not  only  iU 
own  power,  but,  because  charged  with  pay- 
ment of  the  City's  bonded  debt,  h'so  Its  ilgbt 
to  hold  and  control,  the  wiiarl  proper^,  and 
revenues  arising  therefrom. 

It  seems  to  us  the  pleadings  In  this  case,  in- 
dependent of  any  testimony,  placed  beyond 
question  that  the  mayor,  members  of  the  gen- 
eral conndl,  or  a  majortty  of  tbem,  and  com- 
mlsiloners  of  the  sinking  fund  did  aRree  upon 
the  scheme  mentioned  in  the  peiition  for  a 
transfer  of  the  wharf  property,  and.  If  not  re- 
strained, would  have  carried  It  out;  and  if  the 
power  lo  make  such  transfer  doea  not  exist 
that  scheme  was,  as  charged,  wrongful  and 
uoiawful;  but  wbetber  the  injunction  sought 
waa,  in  wbole  or  In  part,  the  proper  remedy  is 
the  question  for  det«rmlnation.  The  power  of 
a  municipal  corporation  to  acquire  land  for 
tbe  purpose  of  erecting  wharves  thereon,  and 
to  charge  wharfage,  is  not  a  nececsary  incident 
of  its  charter,  but  must,  like  all  Its  other  pow- 
ers, he  derived  directly  from  the  Legislature; 
of  course  to  b«  exercised  wlihin  the  limits  and 
upon  conditlonB  of  tbe  grant.  Dillon,  Mun, 
Corp.  ^  110.  And,  looking  to  tbe  nature  and 
purpOFe  of  such  special  giant,  it  must  be  re- 
Esrded  as  a  trust,  involving  duties  and  obliga- 
tions to  the  public  and  individuals  whfcb  can- 
not be  ignored  or  shifted;  for  tbe  power  to 
acquire  implies  duty  of  the  municipality, 
through  its  governing  head,  lo  msinlsin  and 
preserve  wharf  property  for  beneflt  of  the 
public,  without  discrimination  or  unreasonable 
chargca  for  individual  use.  ]n  every  instance. 
BO  far  as  we  have  ol)served,  wharf  property  of 
the  City  of  Louisville  has  heen  acquired  under 
Act  of  the  Legislature,  and  paid  tor  by  taxa- 
tion; and  in  no  case  la  there  evidence  of  legls- 
lative  intention  tbatit  should  t>e  held  otherwise 
than  in  trust  for  use  of  tbe  public,  and  In  aid 
of  trade  and  commerce.  Tbe  wharf  property 
being  so  held,  tbe  City  of  Louisville  caonot 
transfer  its  title  or  possession,  nor,  according 
to  a  plain  and  well  settled  principal,  can  tbe 
general  council,  which  is  hy  statute  invested 
with  power  of  control,  and  burdened  with  duty 
of  maintaining,  preserving,  and  operating 
the  wharves,  elttier  delegate  the  power  or  dis- 
ahte  itself  from  performing  the  duties.  Id.  ^g 
96,  97.  It  la  even  more  manifest  that  "the 
commissionera  of  the  sinking  fund."  whicb 
is  a  distinct  corporation,  created  by  that  name 
for  specified  purposes,  and  Invested  wilh  lim- 
ited power,  cannot  hold  or  control  the  wharf 
properly,  authority  to  do  so  being  oowbere 
given  by  Its  charter;  nor  would  it  bo  either 
provident  or  consistent  with  the  purpose  of  Its 
creation  lo  so  Invest  IL 

We  thus  have  a  case  where  the  defendants 
have  either  admitted,  or  failed  to  deny,  they 
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were  about  to  Jointly  do  an  act,  not  only,  in 
our  opinion.  Illegal,  butofsoserJoiisaDatureas 
transfer  of  the  title  of  real  property,  held  hi 
trust  by  the  City  of  Louisville,  and  change  <rf 
Its  control  from  the  general  oonncil,  rhat  has 
its  powers  and  duties  in  respect  thereto  pie- 
scribed  and  defined,  to  a  corporation,  wlltiont 
right  to  own  or  hold  it,  and  wblch,  according 
to  an  uncontro verted  charge  In  the  petition,  ia 
insolvent.  It  ismoreoverapparent  there  would 
be,  In  case  of  such  transfer,  great  danger  of 
the  wharf  property  l)elog  ao  managed  as  tolm- 

eiir  its  usefnlnesa  to  the  public,  and  swiously 
Jure,  if  not  prevent  altogether,  the  success- 
ful prosecution  of  the  business  of  plalntlOB  and 
others;  for  it  is  hard  to  see  what  la  tbe  purpoae 
of  the  comraissioDers  of  the  sinking  fund  in 
seeking  or  accepting  possession  and  control  of 
the  property.  If  not  to  increase  revenue  there- 
from, by  increasing  wharfaae  beyond  tlt«  pres- 
ent, and,  it  may  tte  assumed,  reaaonable.  rates, 
or  else,  by  lease  or  transfer  to  particular  per- 
sons, who,  in  consideration  of  special  privi- 
leges or  advantages,  not  enjoyed  genenllr, 
would  pay  more  than  now  received.  The 
plalntios  In  this  case  are  engaged  in  buying 
and  shipping  stove  coal  to  Louisville  for  sale 
and  delivery,  which  has  to  be  landed  at  the 
city  wharves,  and  tbe  free  use  thereof,  at  reas- 
onable tiiBigea,  Is  obvionaly  IndtspeBaable  lo 
their  bnsineas.  Couaeqaenily  thev  would  auf- 
f«r  a  special  and  pecoliar  Injatr,  olatinct  from 
that  of  tbe  public,  in  case  of  rither  excessive 
wharfage  or  obstruction  <A  free  pnblic  uae  of 
the  wharf  property.  "It  is,"  says  Dillon,  "the 
prevailing  and  almost  universal  doctrine  in  this 
country  that  property  holders  or  taxal>le  in- 
hsbitnnts  have  the  rig^t  to  resort  to  equitj  to 
restrain  municipal  corporations  and  their  of- 
ficers from  transceodiog  their  lawful  powers, 
or  violating  their  l^aldnties,  in  any  mode 
which  will  injnriouuy  affect  the  tax-payers; 
such  as  making  an  unauthorized  appropriation 
of  the  corporate  funds,  or  an  Illegal  or  wrong- 
ful dlspoaltlan  of  the  corporate  property,  or 
levying  and  collecting  void  and  ill^l  taxes 
and  assessments."  Section  814.  And,  though 
the  question  of  power  to  enjoin  illegal  and 
wrongful  disposition  of  corporate  property  has 
not  been,  at  the  auitof  tax  payers,  directly  pre- 
sented to  and  decided  by  Ihia  court,  the  power 
of  equity,  in  such  action,  to  restrain  the  levy- 
ing and  collecting  Told  and  illegal  taxea,  whicll 
is  founded  on  the  same  principle,  has  been  dia- 
tinclly  recognized  and  sustained.  Therefore, 
If,  wbcn  this  action  was  instituted,  the  ord(- 
nsnce  in  quealion  bad  heen  already  pasaed,  ft 
could  undoubtedly  have  heen  maintained 
agalnat  the  mayor  and  commissioQera  of  tbe 
sinking  fund,  restralolng  tbe  former  from  coo-, 
'ng,  on  behalf  of  the  City  of  Louisville, 
of  tbe  property,  and  the  latter  from  taking 
posHCssinn  of  or  interfering  with  It;  for  thn 
plaintiffs  had  legal  capacity  to  bring  and  pros- 
ecute tbe  action.  An  act  not  only  Illegal,  hut 
of  Irreparable  injury  to  them,  waa  intended, 
and  about  to  be  committed,  and  they  would 
have  bed  no  adequate  remedy  at  law. 

But  It  is  contended  in  argument,  and  seem* 
to  have  been  the  ground  for  dismissing  the 
action,  thai  a  court  of  equity  will  not  enj(4n 
passage  bv  a  municipal  t>ody  of  an  ordinance 
or  resolution.    In  High  on  Injunctions  (g  124Si, 
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relied  on  br  coqdmI,  It  Is  said:  "It  ii  unqnefi- 
ttonablf  true  tbat  parelv  legtalallTe  Acts,  lacb 
u  Uie  passage  of  raoIutloiiB  or  tbe  adoption  of 
ordiDRDces  by  a  inunicipal  body,  even  though 
allend  to  be  oDconstltutioiial  aod  Toid,  will 
not  De  enjoloed,  since  it  Is  not  Ibe  province  of 
a  court  of  equit^  to  loierFere  with  llie  proceed- 
ings of  muDlcipal  bodies  in  matters  resling 
wtliifD  tbelr  jurisdiclion,  or  to  control  In  any 
rosoner  tbe  exercise  of  tbeir  dtscretiaD.  A. 
dUtloctiou,  however,  la  properly  drawn  be- 
tween the  case  of  restraining  an  eJIpged  act 
attempted  under  the  antbority  and  saoclioo  of 
a  muDlcipal  body  and  reetralnlnK  the  corpora- 
tion itself  from  grantlnKtucbnuinority,"  But 
in  the  same  section  Itls  conceded  tbat  "tbe 
qaestioD  of  equitable  InterfereDce  by  injitnc- 
ilon  with  the  leglalative  action  of  municipal 
bodies  has  given  rise  to  some  apparent  conflict 
of  authority,  and  is  not  wholly  free  from 
doubt."  It  U  said  by  Dllloa  (§  806}  "lo  be 
settled  Uiat  it  is  competent  for  the  Legislature 
to  deiegsle  to  munldpalcorporatioos  the  power 
lo  make  by-laws  and  oidiDMcea,  with  appro- 
priate eaDctioDB.  which,  when  authorized,  have 
the  force,  in  favor  of  tbe  municipality  and 
against  ppraoos  bound  thereby,  of  laws  passed 
l^  tbe  Legislature  of  the  State;"  and  In  a  note 
cases  are  cited  Id  whiofa  Is  stated  the  general 
proposition  that  courts  will  not  enjoin  tbe 
passage  of  unauthorized  ordinances,  and  will 
ordinarily  act  only  when  stepa  are  taken  to 
make  them  available.  Of  course.  If  every 
municipal  ordinance  has  the  quality  and  force 
of  a  law  of  the  State  LeKlskdire,  courts  of 
equity  would  be  without  power  to  enjolo  or 
otherwise  Interfere  with  passage  of  auy;  be- 
cause, on  account  of  Ibe  peculiar  struciiu-e 
of  tbe  state  government,  each  of  the  three  de- 
partments thereof  is  distinct  and  acts  In  Its 
— a  sphere,  independent  of  the  others.    But 


within  corporate  limits.  Oa  the  contrary,  It 
ia  not  only  restilcled  bv  statute,  bqt  also  sub- 
ordinate 10  settled  principles  of  law  and  equity, 
In  view  of  wbicb  It  la  presumed  to  bo  delegated; 
for  gadi  «  corpontSon  is  created  for  a  double 
purpose,  and  consequently  baa  a  dual  charac- 
ter,—(Hie  governmental  or  public,  the  other 
irivale  or  proprietary.  Aa  said  In  Oliver  v. 
Woreater,  102  Mass.  489:  "  The  distinction  Is 
well  eatablisbed  between  tbe  responsibilities  of 
towns  and  cities  for  acts  done  In  their  public 
capacity,  in  tbe  discharge  of  duties  Imposed  on 
them  1^  the  Legislature  for  their  public  ben- 
eSt,  and  for  acts  done  In  what  may  be  called 
tbelr  'private'  character,  in  Ihe  management 
of  property  and  rights  voluntarily  held  by 
them  for  Ibelr  own  immediate  proSt  and  advan- 
tage aa  a  corporation,  although  inuring,  of 
course,  ultimately  for  the  benefit  of  the  pub- 
He"  It  waa  In  reference  to  Its  governmental 
or  public  character  that  It  was.  fn  the  case  of 
LmiitcilU  T.  Oom.,  1  I>uvall,  290,  held  that  a 
city  or  town  In  this  8t«te,  "to  the  extent  of 
the  jurisdiction  delegated  to  it  by  Its  charter,  is 
but  an  effluence  from  tbe  Boverel^oty  of  Ken- 
tucky, governs  for  Kentucky,  and  its  authorized 
Ipgislatlon  and  local  adminlstrstloo  of  law  are 
legislation  and  admlnlstralion  by  Eeutuckj, 
UuDugh  tbe  agency  of  tbat  mani^pallty." 

But  a  municipal  corporation,  when  holding, 
13L.B.A. 


In  Its  private  or  proprietary  character,  property 
or  funds  In  trust  for  taipayers  and  inhabitants 
within  Its  limits,  occupies  towards  them  m 
relation  like  that  of  a  purely  private  corpora- 
tion la  Its  tatuit  qae  trutUnt,  who  are  Its 
shareholders;  for  in  each  cose  the  corporation 
or  Its  governing  body  la  a  trustee.  And.  If 
creditors  or  shareholders  may  maintain  an  ac- 
tion against  the  board  of  directors  (the  govern- 
ing bodv  of  aprivale  corporation)  to  prevent  . 
or  avoid  an  illegal  and  wroogful  act,  as  un- 
questionably they  can  do,  why  may  not  lex- 
able  Inhabitants  maintain  one  against  a  munic- 
ipal corporation  and  its  governing  body,  the 
city  council  or  board  of  trustees,  lo  prevent,  as 
well  as  avoid,  an  act,  illegal  and  wrongCul, 
done  or  about  to  be  done  Id  relation  to  prop- 
erty, or  funds  held  in  truaiT  In  High  on 
InjiiDctions  (g  1241)  is  this  language;     "The 


ipal  corpora- 
tions do  not  exteud  to  cases  where  the  act 
sought  to  be  enjoined  Is  in  eicess  of  the  corpo- 
rate power,  but  are  limited  to  cases  of  a  con- 
ceded Jurisdiction,  wltUtn  tbe  bounds  of  which 
the  municipal  power  Is  acting;  and,  while  It  is 
thus  shown  equity  will  not  enjoin  the  action  of 
municipal  corporations  while  proceeding  with- 
in limits  of  their  well-deflned  powers,  as  died 
bylaw.  It  has  undoubted  jurisdiction  to  restrain 
them  from  acting  In  excess  ol  their  authority, 
and  from  the  cnromlssion  of  acts  vUra  tirat. 
Though  it  Is  not  quite  clear  from  the  language 
used  whether  the  test  of  Jurisdiction  Is  meant 
to  apply  10  acts  of  municipal  corporations  done 
as  well  in  their  public  as  private  cbaracier,  it 
is  manireat  such  resiraintrg  power,  to  ix  effect- 
ual, must  operate  upon  tbe  general  council  of 
a  cily  or  board  of  trustees  of  a  town;  for  acts 
done  in  excess  of  autbonty,  or  vllTn  vira.  can- 
not be  committed  by  a  corporation  except  by 
Its  governing  body  or  head;  and  such  must 
have  been  Intended  to  be  the  meaning  and 
scope  of  the  proposition,  for  several  leading 
cases  In  Bngland  are  cited  in  which  the  power 
of  a  court  of  equltv  to  enjoin  pasf^age  ol  an 
llleea)  ordinance  is  aistlnctly  recognized. 

The  case  of  Dei  Moines  Gat  Co.  v.  Det 
Moiva,  44  Iowa,  SOS,  cited  by  counsel,  was  as 
to  the  power  of  equity  to  enjoin  passage  of  an 
ordluanoe  repealing  a  former  one,  under  which 
a  contract  had  been  made  with  the  ptaioiilf. 
It  was  held  by  the  court  that  the  municipal 
council  had.  In  reference  lo  the  matter,  dla- 
cretlonary  power,  and  was  acting  within  the 
scope  of  it,  and  was  neither  violating  a  trust 
nor  doing  an  Irreparable  injury  to  the  plaintiff; 
and,  though  it  was  there  said,  in  general  terms, 
that  the  ordinance  In  question  had  tbe  force  of 
an  Act  of  the  Leeislature,  and  could  not  be 
enjoined,  it  was  still  conceded  tbat  one  creating 
a  public  nuisance  might  be,  because  it  could 
not  be  a  rightful  subject  of  legislation,  and  tbe 
mischief  therefrom  might  be  irreparable,  which 
was  in  elfect  a  concession  of  tbe  power  in 
every  case  of  like  conditions. 

In  P&nile  V.  Dayer,  90  N.  Y.  403,  it  was 
upon  principle  and  authority  of  previous  de- 
cisions in  that  State,  held  that,  while  equity 
will  not  ordinarily  interfere  with  matters  rest- 
ing largely  In  the  discretion  of  municipal  an- 
Ihorities,  when  the  threatened  action  will  pro- 
dac«  Irreparable  injury,  and  consist  in  an 


HiOBiaAH  BoTBau  Couxk 


Illegal  fTfttit  or  the  dlgpoaltlon  of  property,  hf 
devoting  It,  In  whole  or  in  part,  to  the  uee  of  a 

Eriyate  corporation,  or  where  an  fllef^l  grant 
I  IhresleQed,  or  Ibe  action  attempted  is  eor- 
Tupt  and  fraudulent,  and  an  abuse  of  trust,  the 
court  may  tnietfer«  by  injunclioa  to  reslrain 
passafte  of  an  ordinance  for  the  purpose.  In 
out  opinion,  the  general  propoaluon,  a  court 
of  equity  may  not  enjoin  pasaage  of  a  munici- 
pal ordinance,  mtut  be  conflnea  in  Ita  applica- 
tion to  Bub]ects  over  which  the  corporalion.  In 
its  governmental  or  public  character,  has  dls- 
creilonary  authority;  and.  If  it  be  conceded 
taxable  inhabiianca  have  a  right  to  resort  to 
equity  at  all  to  leatrain  ti  municipal  corpora- 
tion and  Its  offlcen  from  making  an  illegal  or 
wrongful  diapoaitlon  of  corporate  moperty, 
whereby  the  pldnlilfa  will  be  In  juiioualy  affect- 
ed. It  reasonably  follows  the  power  exists  to 
enjtdn  passage  of  the  ordinance  authorizing 
the  act  whenever  Irreparable  Injury  will  m 
done  to  the  plainiUb,  and  they  have  no  ade- 
quate remedy  at  law;  tor,  from  Its  nature,  a 
preventive  remedy  may  be  applied  at  the  incep- 
tion of  a  wrongful  act,  In  fact  when  It  Is  about 
to  be  done,  or  is  threatened.  There  may,  how- 
ever, be  subjects  in  relation  to  which  the 
uaalcipal  corporation  has  discretionary  power 
to  legielate,  and  with  which  courta  of  equity, 
upon  grounds  of  expediency  and  policy,  wfll 
not  interfere  in  the  absence  of  fraud  or  breach 
of  trust.  But  this  la  not  such  case,  for  the 
plain  legal  duty  ia  Imposed  upon  the  general 


oonncfl  to  hold,  contml  and  manage  tbe  wharf 

S ropery  for  use  of  the  pabUc,  which  qmwm 
B  evaded  by  iranafer  of  it,  or  otherwise.  Tet 
passage  of  tbs  ordinance  in  ijDntkM  mi^ 
have  been,  it  it  was  not,  actually  intended  to  be 
followed  BO  soon  by  transter  of  tbe  jHoperty  ss 
to  put  it  out  of  the  power  of  the  pUlndirs.'aiid 
all  other  parties  aggrieved,  to  raevent  oooaum- 
matlon  of  the  wrongful  aoL  We  think  s  oonrt 
of  equity  has  not  only  the  power  to  rcsoaia 
pasMige  of  an  ordinance  anthorlzlDg  an  illegal 
or  wrongful  disposition  Ol  proper^  acqnirrd 
and  held,  as  la  tbe  case  of  the  wharf  p^>perq^ 
but.  It  needfnl,  to  compel  the  general  cougcU 
to  perform  the  duly  of  preserving,  protecting 
and  maintaining  it  for  the  purpose  ioleoded. 
though  ot  course  leaving  it  to  the  dlacretitw  of 
thai  body  aa  to  the  manner  of  discharging  its 

It  la  stated  in  the  answcn  that  the  ordinance 
was  withdrawn  after  commencement  ot  the 
action,  and  waa  not  before  tbe  general  conncil 
when  the  trial  waa  had.  Bat,  as  tbe  plaintib 
had  a  cause  of  action,  withdrawal  of  tbe  ordi- 
nance did  not  have  effect  to  detest  their  right 
to  the  relief  eonght,  eqtedally  as  anoUiK'  oral' 
nance  of  the  same  character  may  be  bereafter 
introdnced  and  passed,  unless  the  right  to  do 
■0  be  perpetually  enlolned.  TlLejvdf^itMi  dia- 
mls^g  tne  action,  being,  as  already  indtc^ed, 
erroneooa,  it  raeentd.  and  cause  remanded  for 
'  proceedings  conelsteDt  wUh  thia  opinloa. 


HIOHIOAK  aUPREUB  OOUBT. 


lata  COLB 

J(dm  ROWBN,  AppL 

( Klok. > 


signed  to  anoflMT  for  refnsliw  to  teava  H  If 


(October  80,  urn.) 

ERROB  to  the  drcnit  Court  lot  EalamaBW 
County  to  nvlew  a  Judgment  In  favor  of 
plaintiff  In  an  action  iwount  to  recover  dam- 
ages for  an  alleged  assault  and  batteir.    £*- 


Nora.— IHghtf  of  haefimMi  and  oOw  lOHetton  Of 
palmnofW  at  depot*,  wluirMa,  Mo. 

Most  recent  American  deotalona  denj  the  rtefat  of 
xiopoir  of  tbe  hack,  bus,  or 

«  at  lladepot;  tbna,tlM  azelusive 

right  i«  use  the  piatforn  ctf  a  tailing  ooropanr  for 
receiving  and  diecihartlnff  passengeci  cannot  be 
gtanted  tu  the  oompan;  to  one  hack  owner,  Mon- 
tana Dnlon  B.  On.  V.  [AnKlola.BIbB.A.TE8,BMont, 
4U. 

Neltlier  oan  the  exclusive  use  of  the  more  eoik- 
venlent  and  acoeealble  portion  of  a  platform  tie 
given  to  one  bus  line,  even  If  the  owner  baa  al  tils 
own  expense  ooDstruoted  an  additional  platform 
tor  tuah  use,  OrBvens  v.  Bodsers,  KB  Uo.  HI,  11 
Am.  *  En)-.  K.  K.  OOS.  Oe. 

NelUier  uio  a  mononoly  of  a  raOroad  oomponv^ 
BTDUnda  for  a  hack  and  biu  stand  and  the  sollolta- 
tion  of  panenren  be  viaatad  to  the  owner  ot  one 
bne  of  hacks.  Kalamasoo  H.  *  B.  Oo.  v.  Soolsma, 
10L.B.A.eiB.81Itloh.lH.  ODiitro,  Oom.  V.  Cbrey, 
•  New  Ow.  Bep.  871.  IIT  Mass.  a. 

This  same  rule  agalnat  a  monopoly  la  denied  bj 
a  Hanaohuaetta  decliion  in  tbe  ease  alao  of  a  ba«- 
gngB  ezpreteman.  Old  Colon;  U.  Co.  v.  Tripp,  8 
New  Bng.  Bep.  a<n,  U7  Mass.  Be. 

The  majorllir  of  Uie  HngUali  c 
IS  L.  R  A. 


EarUer  ooea,  are  In  aeoord  with  Uieae  HMsaohoaett* 
deoMonS-  3%ns  It  was  beld  that  a  bus  proprietor 
lanotentttladMa  mactarof  right  to  drive  Into  a 
station  Iracd,  altliouBli  such  prlvfls>«  is  accorded 
tOOUieiS.    BaTk(rT.ll1dluidB.00.1BaaiS. 

Andthata  tallroadDompany  mayKivaan  exdn* 
■Ive  privilege  to  oite  line  ot  putiUo  aarriBgee  to 
oome  within  lla  Station  yard  unieaa  the  ra.llroBd 
oommlssloneiabave  made  an  order  to  the  contnry, 
Hole  T.  Dltcbj,  n  Week.  Bop.  B8L 

And  an  lojunotton  waa  refused  to  pivveiit  tba 
eieroleeof  anaioIusIveprtvllegeBold  by  a  railroad 
company  to  the  proprietor  <tf  pnbUo  eaniaicca 
within  Its  staUoQ  yard  where  no  sabstantlal  Injuiy 
to  the  public  was  shown.  BtsdeU  v.  Baitwa 
Oounttea  B.Oo.iaaN.&SIK  Falolac  v.  Lomdoo, 

B.  ft  8.  a  B.  Co.  ta  &  N.  8.  m 

But  In  another  caaa  It  was  held  that  an  exidutfT* 
privilege  to  one  bna  proprialorof  using  the  station 
yard  of  a  railroad  oompany  Is,  in  the  abeenoe  ot 
Bpedsl  olrcumslKnoea  to  Show  It  to  be  reaaonable.  a 
breach  ot  the  prohibition  made  by  17  ft  18  VkA^ 
chap.  81,  It,  against  {tranUng  undue  and  unreason- 
able preretanoe.  Marriott  v.  London  ft  B.  W.  B. 
Co.  1  C.  B.  N.  B.  Its. 

Pi«ferenoaby  a  railroad  company  to  Ita  own  ou- 
rying  vans  as  against  eth^  oairlen  by  reoelvliig 


See  alBo  24  L.  R.  A.   158;    27  L.  R.  A.  436;  33  L.  R.  A.  UO;  37  L.  R.  A.  376: 
42  L.  R.  A.  157,  711;  43  L.  R.  A.  134;  45   L.  R,  A.  427;  46  L.  R.  A.  431;  47  L.  R.  A. 


OOLM  T.  BOWSB 


TbB  UOa  «n  rtated  In  tlM  opbton. 


Mopbta 
and  Sm 


bad  mtbority  to  make  and  enfoioa  teaaoiiafal 
mka  to  TMnhk  backmoB,  on  lb  Nation 
gnmnda,  from  committing  olifliiaea  agilntt  tba 
good  order  of  i^  stikumu,  and  f«  legalatiDg 
uieb  eondoct  wblle  UMnon;  and  lu  ralfla  h 
made  and  enfo«Md  for  tbat  pmiioM,  wen  re»- 
laonabla. 

1  Bedfleld,  lUIlwayB,  87,  pai.  1-4  tndinhra; 
am.  T.  Poiem;  7  Met.  OM;  MarltAtm  T. 
AvwR,  8  N.  H.  BS8. 

Memr*.  Hmwea  *  Lobr  for  anidleai 

Lou.  Ji,  dellrerad  tl>e  OiriiitMi  of  IIm  eovrt: 
Thlataan  action  for  damage*  for  aMaoh  and 
'iMtleiT,  wbich  caotewaa  commenced  la  Joitioa 
-«onit,  where  plainttff  had  Jadgmeat  for  $• 
■^Muara  and  fS.as  coila  til  am.  Defendant 
sppealed  to  Ibe  Olroatt  Cottrt  for  the  Conntj 
-4U  Kalamasoo,  when  the  cauie  waa  tried  before 


s  Jurj  on  Hardi  9,  1801,  and  plalntlS  bad 
Indnuent  for  $41)  damagea  and  coete  of  nit. 
Denodant  brinp  cue  to  tbU  cotirt  bj  writ  of 
■error.  The  pleTntlfl  waa  a  backman,  and  weot 
-to  tbe  depot  of  tbe  Ulchlnn  Central  Ballroad 
-Oompanj  in  iratault  of  bu  legitimate  bnilneae 
of  Mdldang  tbe  carriage  of  paMencera  from  the 
iDcomlne  tralni  to  the  botele  and  tnlnrtB  lee- 
Idencca  In  the  dtj.  He  was  in  tbe  emph^  of 
:«  Hr.  Waod,  who  owned  the  back  and  oolilL 
ArriTing  et  the  depot  on  tbe  day  upon  which 
'(he  Maanlt  waa  committed,  he  took  a  place 
upon  tbe  depot  ^grounds  of  the  railroad  com- 
pany with  Ua  Itack,  and,  npon  belnK  told  bj 
-the  depot  maiter  that  tlwt  place  baa  been  a» 
-algned  to  aitotbn  bs^,  berefnaed  to  yield  the 


place.    Tht  defMdaat  b  fbe  depot  nait« 
tbat  depot    The  depot  gtounda  oeonp;  t 

i  —  jjj^  rdlroad  track  <a  t 

.    „ .     _ .    ___  Railroad  Oompany  In  what 
waa  formerly  a  etieet,  and  which  had  lieen^^ 


oblgan  Oentral  Railroad  Oompany  In  what 

_•  formerly  a  etieet,  and  which  had  been  t^ 

cated  for  the  conatmctlon  of  the  railroad.    The 


Bt,  and  loath  by  an  alley.  Tin  title 
rth  part  of  block  16  ia  in  tbe  railroad 
and  tbcae  ate  tbe  lande  npon  which 


1  lor  the  conatmctlon  of  the  railroad.  The 
gronnda  ebo  Include  the  eotlre  north  part  ol ' 
block  IS  to  tbe  dty,  boonded  north  brtbe  n- 

cated  etreet,  and  loathb "  -     *~    — • 

to  thla  north  part  of  bloci 

company,  and  tbcae  ate  tbe  lande  npon  ¥ 

tbe  plalntlS  entered  and  etood  with  hie  back, 
and  from  which  he  refnaed  to  temore  to 
another  part  of  Mtd  gioaodi.  It  umean  that 
the  laUrond  oompeny  on  AprO  90. 18&0,  made 
eettain  ndea  tot  the  menanment  of  ita  depot 
srounda,  ud  tat  tbe  ngulatkMi  ci  back  and 
DDi  driven  theraon.  and  foe  aaaigning  etanda 
fur  their  Tddolee  In  their  *~~'' *—..-... — 


thedepbtmaater,  wbolocaledti  ._     _ 

back  and  bu*  men,  telling  each  where  to  eland 
hie  vehicle.  The  atandelocaled  were  indicated 
by  numbera  from  1  to  0,  letpectively,  and  1  to 
7  bad  been  aMlgned  and  occupied  1^  different 
backmen  prior  to  the  ooenrrenoe  complaiMd 
of,  and  there  wee  q«ce  yet  left  npon  aeld 
grounda  niMarigned,  which  plaintiff  miglu 
Gave  occapled  on  that  day.  On  September  IS, 
18H,  plaintiff  drove  onto  the  gronnda  for  pea- 
aengen^and  took  poeaeealoD  with  hie  back  of 
stand  No.  8,  which  wai  not  faaatgned  to  blm, 
and  wbidi  be  knew  had  been  eadgned  to 
another  nndar  the  mlea  at  the  compeny.  Tbe 
defendant,  the  depot  maeter,  requested  him  to 
vacate  the  atand  for  a  party  who  wanted  and 
waa  enUtled  to  It.  Thla  plsTntiO  refnaed  to  do, 
and  the  defendant  pulled  him  from  hie  hack, 
and  ejected  hfan  from  that  place,  offering  to 
aaelgn  him  another  place  npon  tbe  company'! 


Koode  to  be  OeUv* 

ead  of  reoQKiiiabw 

OaUTeiT  ot  en  fooda  le- 

a*  Faiklnean,  L.  a. «  a 

An  onUoenaad  hwk  drlvw  spedaltr  oTderad  for 
iaeteatnboatpaaaniar  la  mil  a  liie|«wa  limnliii 
Co  meet  htm.  wtt]ihlBoaiTlage,npoBawlwr(naed 

.ceteieiaioiwh  the  rtdeeot  the  wharf  fMtidenT 


npontt.   GrlewcAl  V.  Vebb,TIi.B.  A.a(a,UB.I, 


aazilar  whidi  haaeetabUihed  for  Ita  own  proM 
ktbe  oonronlanoe  of  peMeoxeie  on  Ita  oar  or 
il  an  eceaor  for  the  deUrerr  <^  henaae  can' 
MbomenteriDcHaown 


■«f  •  Una  tft  atege  ooeobM  who  eou^M  paaase 
memr  to  Boliolt  buBineaa  wbere  the  ooaipaDr  i>ad 
made  a  raaaonalde  oontraot  with  aootber  line  tor 

•tbe  tnneportatlon  ^  all  Ita  peaaenpra  who  oboee 

4oiooDtliat  Una.  Jenaka  v.  Ooteman.  I  Bumn.  sn. 
An  Inn-keeper  cannot  ezclade  ana  atace  driver 

And  admit  tuerira]  to  tOiUit  bualnea  In  the  Inn. 
.UL.B.A. 


batttlaotbswlaelt  Om  tfilva  forffltia  Ida  rlcht 


of  a  Bain  at  •  depot  hat 
been  beU  Invnltd  aaacalDet  a  i>1vUege  granted  to 
a  baekman  t>y  tbe  railroad  oempanv.  Haptnan  v 
pM>ite,l*Hkih.lBI. 


Ubited.    Com.  V.  Power.  T  KeL  Ut. 

And  an  taui-keeperor  Ui 
aee  againat  tbe  mica  of  ... 

•Jeoted  from  the  idatform  id  a  raOrmtd  depot. 
lAudrlgan  v.  Btata,  &  Ark.  HI. 

Jitfyrv  fnm  StfibL  In  jiMJ^irvk 
A  railroad  oompanr  la  Uabletoabaokmantolbe 
■ante  extent  that  It  would  be  Uabto  to  a  la^riima 
for  an  Injur;  from  a  defect  In  the  pUtfoim  when 
he  came  there  In  the  proaeoudon  at  hla  buaJncaa. 
Tot>lnv.Portlaad,8.*P.B.Co.BeilB.lM,  aA.B. 


Uioaia&N  SuTBiom  Ooubt. 


mora  force  Uud  wu  DecenaiT  to  <iject  llw 
pUiDtlS  from  Uiat  paitlciilAr  daod  Tb«  da- 
fendut  wu  sctJnK,  lo  Ihoa  ejecting  ptalntlfl 
from  Ibst  part  of  the  groundB,  under  llie  rulet 
*of  the  iftUroad  compuiy.  These  tula  were  u 
follows;  "(1)  Locatton  for  omnlbtuee  and 
hacka  will  be  asdgoed  to  partie*,  who  will  oo 
cupj  them  while  etandlng  at  the  depot  to  get 
peBNDgeia.  (S)  Drivera  must  take  the  standa 
which  are  aasigned  to  them,  and  will  not  be  al- 
lowed to  take  idaces  aaaigned  to  others.  (8) 
The  poritioDS  aadgned  must  oot  be  oocapiea 
more  than  twenty  alnatea  previous  to  the  ar- 
rivlog  of  paMenger  train*.  (4)  Eacb  driver 
muat  remun  by  hia  hack  or  omnibus  when  oo- 
Udtiog  puaengera.  (S)  No  hacks  or  omnibuses 
wOl  be  allowed  to  ftaad  fn  the  porcb  longer 
than  neceaaary  to  load  or  unload  pasaengen. 
(6)  The  drivera  of  hacks  and  omnibuses  will  not 
iM  allowed  In  waiting  rooms,  except  on  bust 
neM.  fT)  Profwie,  obscene,  boisterous  lan- 
guage, or  quarreUng,  will  not  be  allowed  on  the 
depot  grounds.  (^  Onlj  one  transfer  wagon 
wAl  be  allowed  to  atand  at  the  basgag»-room, 
which  will  be  the  baggage- wagon  t£at  is  hired 
by  the  railroad  companies  to  transfer  baggage 
betwera  the  difterent  depots." 

The  court  below  charged  the  Jurr  that  "it 
would  be  competent  for  the  r^road  company 
to  make  auch  a  rule  as  is  Included  in  these, — 
that  thehackmen  ahoald  not  come  to  the  stAtioo 
for  paMengera  earlier  than  twenty  minute* 
before  train  dme.  That  rule  would  be  good, 
and  could  be  enforced.  The  company  could 
also  make  a  rule  that  l^e  hackmen  should  not 
stand  within  a  certain  distance  of  the  platform 
of  the  station.  That  rule  would  be  good.  But, 
wlUiont  enlarging  upon  ihete,  there  is  one  rule 
which  the  court,  aa  a  matter  of  law,  following 
what  die  court  conceiTea  to  be  a  dedston  of  the 
aupreme  conn  on  the  same  matter,  holds  is  not 
good,  and  that  la  the  rule  that  hackmeu  sbould 
be  asdgned  places  at  the  platform  for  the  re- 
ceipt of  passengers,  and  that  these  places  as- 
signed should  be  occupied  by  no  others.  This 
the  court  holds,  aaanistl«Toflaw,  isnotgood." 
It  appeared  upon  the  trial  that  the  plalnlift  at 
the  Ume  of  the  assault  was  not  engaged  la 
naklnK  any  disturbance,  or  using  any  bolsler- 
DUH,  vulgar,  or  obscene  language,  and  was  in 
no  way  ofCendtng  against  the  rules  of  good 
order  and  decorum.  The  only  question  for 
ConslderatlOD,  therefore,  is  whether  the  rule 
adopted  by  the  company  reserving  the  right 
upon  its  own  grounds  to  assigu  piaca  lo  the 
different  hackmen,  and  ezcludlng  from  those 
places  others  not  assigned  thereto.  Is  a  reason- 
able one,  and  which  the  company  had  a  right 
to  enforce.  The  court  below  was  In  error  in 
mippoalog  that  the  rules  adopted  by  the  railroad 
company,  and  which  were  sought  to  be  en-' 
forced  by  the  defendant,  were  in  conflict  with 
the  opinion  of  this  court  in  Ealamatoo,  R.  A 
B.  Oo.  T.  aootma,  84  Uicb.  IM,  10  L.  S.  A. 
81V,  That  was  an  action  of  trespass  against  the 
defendant  for  unlawfully  tailonag  upon  a  piece 
1SL.R.A. 


ing  i] _ 

that  partlcnlar  [rieoe  of  groiutd,  with  the  right 
to  use  U  to  the  exdiuion  of  all  others;  and  it 
was  held  by  tiila  court  that  the  ralltoad  com- 
pany had  no  right  to  ^ve  to  one  bade  and  bns 
company  the  right  to  the  use  and  occupancy 
of  a  portion  oi  m  depot  gronnda  M  the  ezdu- 
slon  of  others  tn  a  like  business,  and  that  the 
tNlroad  company  could  not  arbitrarily  admit 
one  common  carrier  of  passengers  or  fieighi  lo 
Its  depot  grounds,  and  exclude  all  otheia,  for 
no  other  reason  than  that  it  is  for  it*  own  poflt 
or  pleasure  to  do  so.  In  the  present  case  It  ap- 
peus  that  under  the  rules  adopted  by  the  com- 
pany these  stands  were  fixed  and  numbered, 
and  the  difleient  carrfars  assigned  to  their 
plaoes,  for  the  sole  purpose  of  accommodating 
the  traveling  putdic  m  coming  to  and  departing 
from  the  depot,  and  to  prevent  qoatrels  among 
the  hackmen  as  to  plue,  and  the  anuoyaDoe 
occasioned  thereby.  Before  these  rules  wem 
adopted  it  appears  that  the  hackmen  came  them 
with  their  vehicles  at  all  times  of  the  day: 
sometimes  left  their  backs  to  stand  a  half  day 
ata  time,  and  leaving  the  depot  grounds  ao  foul 
that  in  hot  weather  it  was  almost  ImpoMiMe  for 
peopletopaason  acoountof  tbeodora;  and  the 
railroad  company  was  compelled  from  time  lo 
time  to  Ronove  Uie  gtavel  to  abate  the  nuiaaoce. 
The  rules  adopted  were  reasonable  rules,  and 
were  in  tended  ny  the  railroad  comrany  to  Gon- 
venieDce  the  traveling  public.  They  in  no 
manner  give  place  to  one  bacbman  to  the  ex- 
dusiou  of  another,  and  they  deprive  no  com- 
mon carrier  of  necesaary  approach  lo  the  depot 
grounds  to  carry  on  hu  business  of  carrier  of 
freight  and  passengers.  The  rules  touch  and 
affect  all  alike.    The  mere  fact  that  the  railroad 


crimination  between  hackmen,  but  is  a  neces- 
sary rule  to  prevent  quarrels  for  place,  so  often 
seen  among  hackmen  around  depota.  There 
can  be  no  doubt  that  the  railroad  company  hsa 
the  right  and  aothority  to  make  and  enfoiceaD 
reasonable  rules  to  restrain  hackmen  from 
commlttlngoffenseeagalnst  good  order  on  tli^ 
grounds,  and  to  legolate  their  conduct  while 
there.  Oom.  v.  Pozoer,  7  Met.  SB8;  Mark/tarn 
V.  Brovm,  8  N.  H.  G2S. 


court  was  In  error  in  holding  otherwise.  Inas- 
much as  it  appears  that  the  defendant  acted 
under  the  dlrK^tion  of  the  railroad  company, 
and  was  only  attempting  to  enforce  Otoae  rales 
and  regulations,  ana  that  be  used  do  mon  f  one 
than  was  neceasary  to  eject  the  plaintiff  from 
the  place  he  unlawfully  atlemiAed  to  occupy 
and  hold,  the  court  should  have  directed  the 

Jury  to  return  a  verdict  In  favor  of  the  da- 
endant 

Tht  judgment  qf  iht  anirt  betca  M«Hf  b»  re- 
tened,  with  costs  of  both  conrta,    Uto  new  trial 
will  bis  ordered. 
The  other  Juetlcea  ooncuned, 
Behearing  denied. 


.:jb.Goog[e 


Cirr  or  Wta^ai  v.  CUyhb 


INDIANA  SUFREHB  COURT. 


CTTT  OF  WABASH,  Appt., 


m  »  bridge  m  m 


wa«  wlttMrat  iknU  Id  an  aottoo  bronsbt  to 
recorer  damasea  fof  tb«  death  of  o&a  killed  br 
the  bOl  of  a  Ugbm;  brUn  la 


croM  lite  bridge  with  a  traMton  Ktam  engine 
water  tank,  and  th>«ablns  maohlne,  eo  m  to  ren- 
der the  oomplalDt  bad. 
8.  A  staivta  Imposlnc  apon  tba  e«Matjr 
coBndMlon«i«.tb«  dn^  to  build  all 
blg-bwar  b'i'lC*' of  »  BMtetB  elMM  do« 
not  leUere  the  town  in  wbteh  one  ot  tbem  to 
located  trom  damaKca  for  Injnilei  reaulUDs  from 
the  bridge  being  out  of  tepatr,  where  anotber 
■tatote  vlTea  dtlea  and  towna  exoliMiTe  oootrol 
over  (be  InUget  within  their  reipeottre  llmitL 


I  for  hlt^ase  and  aotlTelr  s 
Den,  will  not  be  tet  aside  ai  exonslTe  ■Itbougtt 
btooblldran  are  all  of  matmereon  andootdea 
pendent  upon  him  for  lupport. 

dTovember  IT,  UBL)» 


a.  the  drcult  Coort  for  Wabaah  County  in 
favor  of  pUintlfl  in  an  actioD  brougbt  to  recor- 
er damages  for  peraonal  iojariee  reaultlDg  ia 
death  and  alleged  to  have  been  caused  by  dfr 
fendsnt'a  negligee.     Affirmed. 

The  facta  are  atated  in  tlie  optDlon. 

JfeMTt.  Alv»h  Tagrlor  and  Hairy  PaU 
tit  for  appellant 

JfiiMri.  Oow(Uli  SUwalr  A  OawBOlfar 
^tpellee. 

•An  opinion  was  banded  down  In  thla  can  on  N»- 
Ttmber  X,  USO,  rerenlaK  tbe  Judgmwit  of  th« 
nniirtbelow.    A  rehearing  wMiuIaeqaentlyffrant. 

id  the  denlslon  eridenoedb;  the  opinion  glTea 

-"■- —cached.    [Itep.] 


Norm.— ffesKomee  <n  eoiutrwetfon  and  eon  of  hlghr 
uoybrfdoci. 

Tbe  fact  that  a  bridge  lead*  up  to  and  Joins  a  street 
at  ibe  corporate  line  of  a  town  does  not  make  It  a 
town  bridgelnsncAasnMe  aslotelleTe  tbaoonn- 
tr  from  the  general  dulj<tf  using  raasonable  care 
to  keep  it  ID  a  teasonablTsafe  oondltloD  torpaa- 
eage.  OwenOoonlTT.  Vaihlngton  Twp.  Ullnd. 
87B. 

It  la  gross  negUgenoe  on  the  pert  of  a  any  to  al- 
low a  hole  to  remain  In  a  brldoe  on  one  of  the  prln- 
olpal  streets  for  a  period  of  from  flm  to  twentr 
dar*.    6  rlDnr.  Johnson,  Uaa.n& 

Wbetbernegleot  to  keep  the  flooring  of  abridge 
Bplked  la  negligence  wurantlDg  i«00T«rr  for  dam- 
agee  depends  upon  whether  twldgee  with  unsplkad 
floors  are  DsuaUy  safe.   Ztmmamanr.Oonemauirti 

(Pa.l3  0ent.Bep.au. 

lAoMUly  for  rugleelle'litep*n  toft  KmWtoit. 

Counts  are  liable  for  negligence  In  oonatruoUng 

bridges,  where  It  remits  in  injury.    Knox  Ooon^ 

r.  HnntgonieTj.fl  West.  Bep.  OT,  IDS  Ind.  IH;  Oooper 

V.  Ulila  CoQDty,  (B  Iowa,  no. 

Where  the  Iniantlon  of  the  LeglsIatDre  waa  to 
Impoaa  the  duty  of  keeping  a  bridge  In  repair 
yjlotlynpon  theooontjandatown.  both  are  Uable 
for  damages  oooaaloned  br  a  want  of  r^alia:  and 
tbe  fact  that  tits  town  omoen  have  always  made 


r.  HamfsUie 


theoonntrbomttillabUl^.  I^roan 
Coun^,  1  Hew  &ig- Bep,  sr,  UO  lAass.  Oil. 

An  aotlon  does  not  He  agatDSt  a  ooanlj' tor  dam- 
ages oansed  1^  ne^eot  to  repair  abridge.  It  not  ap- 
pearing that  it  was  a  toll  bridge,  orsooh  a  one  as 
wM  built  br  a  oontoaotw,  and  that  there  was  a  fait 
ure  to  take  the  proper  bond  of  Indemnity  required 
by  sneh  seo<k»a  as  were  appUoaUe  to  the  subjeot 
JaokSMt,  Ck.  Jn  and  Hall,  /«  dlvent.  Gwinnett 
OonntjT.DanQ.Ti  Qa.  968. 

A  oounty  to  not  Uable  f or  Injury  reanlUnr  from  a 
horse  beoomlng  frightened  at  a  plank  standing  np- 
rightlnabrUi«out  of  repair,  with  aotnalnotloe 
to  the  ooun^,  titehnrse  not  having  entered  tbe 
bridge,  and  the  ooontj  not  being  obllaed  to  maln- 
I8L.R.A. 


tain  the  highway  in  repair.  Vnlt«i  Oonntyr.  Blob 
etts,  i  West.  Bep.  M,  IM  md.  WL 

A  to  wnshlp  Is  UaUe  for  patent  defeats  In  a  brtdg« 
whloh  the  ■nperTlK>iB  neglected  to  rqialr;  It  is  not 
liable  for  latent  detaota,  unless  the  soperrlsoi^bad 
knowledge  of  defeot  and  Ume  to  repair.  Zlmmep- 
man  t.  Oonemaugfa  (Fa.)  >  Oeut.  Bep.  XL 


A  olty  wbloh  eonstruoted  a  bridge  la  UaUe  for  an 
Injury  reaultdng  from  (he  defeotlTe  eoadltloD  of 
one  side  of  the  bridge,  although  the  other  side  la 
safe  for  inveL    Walker  t.  Kansas  aty.  «B  Ho.  IW. 

A  pnbUo  bridge  within  the  Umlts.  and  located 
upon,  a  pubUo  bighway  of  a  ot^.oonsUtuEes  apart 
of  such  highway  so  as  to  render  the  oi^,  whloh  hM 
takm  oharga  of  tlie  latter,  liable  to  a  peiBonsnlleiw 
Inginjury  or  IoBa,wttbout  fanlt  or  oegllgenoe.  In 
conaequenoa  of  the  nagleot  of  the  olty  to  keep  tha 
bridge  In  repair.    Ooehen  t.  I^en,  UB  iDd.  Ufc 

Finding  tliat  the  olty  has  takao  oharge  of  and 
graded  the  highway  Is  suOMent  to  sustain  Ibe  ooo- 
duslon  that  the  otty  Is  liable  for  defeots  In  tba 
bridge.    IMA. 

To  render  a  town  liable  for  a  defeot  In  or  llieltt- 
soOdency  of  a  bridge,  It  Is  suBolent  that  the  of< 
floors  were  In  fault  or  guilty  of  a  oegleot  of  duty 
In  ikol  repairing  the  bridge,  which  waa  unsafe,  and 
that  Uie  defeot  or  Inaulllalenoy  or  want  of  repair 
was  the  oaose  of  the  aooldent  or  injury,  Koenlgv. 
Arcadia,  IB  Wis.  aa 

No  formal  acceptance  by  a  rlllege  Is  required  la 
bold  It  Uablefor  the  safety  of  ■  bridge  within  it* 
Um]t&  ManeUlea  t.  Howland,  11  West  Bep.  IM, 
IH  Hi.  MT. 

ITtMeetyfOafieltoJbUabattii. 

With  reference  to  defects  In  a  bridge,  k  county 
should  be  held  to  know  what,  by  tbe  exercise  of 
reasonable  care.  It  might  baye  known.  Howard 
Oonnty  T.  Legg,  B  Weak  Bep.  Ol,  UOInd.tTt. 

Oonntlea.  through  tlieir  proper  otDoan,  aia 
ohargMblewith  knowledge  o(  the  teodeoDy  of  tim- 
ber to  decay.    JMd. 

Wbeie  to  all  appeeraneea  a  stringer  of  a  bridge. 


.  730;    10  L.  R.  A.  228;  17  L.  B.  A.  liJO;  47  L.  R.  A.  4 


IiniuMA  aoTBau  CointT. 


Hot. 


MdmJ«i  /.,  dellrond  tba  opinion  of  Uw 
toart: 

Thb  wM  a  folt  by  ths  appellee,  m  admlnb- 
tntor  of  JoMpli  Carver,  deceued,  to  recover 
damans  for  bti  death,  whicb  wm  cwued.  It  fi 
aQegea,  bj  the  actionable  negligence  erf  the 
appellant.  The  oomidaint  tdiargeB  tbat  a  cer- 
tain bridge  wltbln  t&e  corporate  Umlta  of  tbe 
City,  "over  wbat  la  known  a*  the  'Wabaah  & 
Erie  Canal,'  vrbere  Miami  Btreet  la  aald  Cln 
CTDBMi  said  canal,  the  mU  street  being  a  public 
highway  and  strert  of  aald  City,  and  latd 
bridge  forming  a  part  of  aald  itreet  and  high- 
way, (Ktd  being  In  ahnoit  coutant  and  Idgm- 
not  hm  Iv  tbe  traveling  pnUlo  of  aald  Ci^ 
and  lurroundtDKCoantrrln  crot^gmld  cand 
where  tbe  aame  baa  been  erected,  wu  raftered 
hr  aald  City  to  become  and  remain  greatly  out 
(H  repair,  and  In  a  state  of  decay  and  inauffl- 
dency  for  the  porpoaei  and  aaea  for  which  it 
WM  erected,  and  daDKerooa  for  all  who  thonld 
paM  over  the  nme,  the  atrlngeia,  beama.  and 
tlmbeta  nnder  and  aupportlng  tbe  floor  of  said 
Mdge  becoming  eoUrdr  rotten,  of  whldi  rot- 
ten and  unsafe  coDdltlon  the  offlcen  of  said 
OMy  ^tn  Infonned  and  well  knew,  and  by 
reason  tbeieot  onilt  and  unsafe  to  be  trav- 
eled over;  the  same  being  allowed  and  mV 


fared  to  get  Into  sodi  OMafe,  dangeions  aod 
rotten  coodltlMi  by  «id  Gf^  and  Ito  oOoea 
by  tbe  defendant'a  oairieMBcaa,  ne^teence, 
and  the  ntter  disregard  of  the  suety  of  tboM 
who  had  a  rl^t  to  pass  over  the  sante.  .  .  . 
Tbat  on  saldlnh  day  of  Augtut,  ISHT,  tbe  mU 
Joseph  Carver,  now  deceMcd,  the  peraoBal 
representative  of  whom  Is  Uili  plaintiff,  belna 
then  [n  sood  health,  and  without  any  luowl- 
edge  of  Oie  aofafe  and  dangerooi  ooodftlcm  of 
said  bridge,  or  (bat  tbe  tfanbefs  sup] 
floor  thoeof  were  rotten. 
tauH,  want  of  care,  or  ne 

whatever,  and  believing  it    ^ 

so  do,  and  aa  be  had  a  right  to  do,  attnupted 
to  paaa  over  said  bridge  from  (he  north  aide  of 
s^  canal  lo  the  south  side  thereof,  along  said 
street,  with  what  Is  known  as  a  'traction  ateam- 
engine^  and  water-taok  and  threahlng-machiiie 
attached  theteto.  And  plaintiff  avera  that 
when  Mid  engine  passed  <»ito  mid  bridge,  the 


supporting  tl 
I  without  ai 


tame  being  at  the  time  conducted,  guided,  and 

mansced  m  a  prudent  and  cr"'-' "" 

s^  deceased  then  dttlng  o 


tbe  same,  becatiM  <tf  thdr  neglected,  decayed 


whstber  due  dfllceooa 

defeat,  and  as  to  wbetbar  as  aatborttlss  necleoted 

todotbatwiiloh        


bf  a  defeedre  Wdire,  the  town  notboHtiea  caused 
oeitaln  lepalia  to  be  inade  In  tJte  bridge.  Is  STidenoe 

-*  — ** --"b  to  requlra  them  to  make  a 

f  the  stzDotiira.    Spauidinf 


e  reeoH  of  tbe  aooIdaDt,  oorreotly  ttaies  the 

Or.  US. 

Atowntanotlhibla  If  ■  brld>e  falh  beoanse  of 
anaxtiaonllDarrnUnitoim.  whraia  ooodHJon  to 
taskt  an  ordJaarr  stoim.  Jordan  v,  Hanolbal,  8 
Tsst.  Bep.  1W,  n  Ho.  ns. 

To  render  a  nnolotpalllr  Uabls  tor  a  defeat  Id  a 
brldseltmostlisvelMdnMiaa  ortba  defeat  must 
have  existed  so  kng  OM  Ike  mnnlolpalltr,  br  or- 
dinarr  oaie.  would  bare  dlMorerad  the  dafeot  In 
dme  to  repair  IL    lUd, 

A  town  B  liable  for  nesllaent  oonetrnotlan  of  a 
hrldgB,  at  well  ■■  for  bllure  to  keep  It  In  repair. 
IMd. 

rmat  a  person  dioreupon  ■  bridae  at  a  tnitiWltb- 
ont  ftopplOB  and  examining  It,  Is  not  evldenos  of 
eoBlilInitoiy  neKtivenoa.    iMd, 


Injuries  Ukd^  to  ooeor  br  ordhiarr  BB. 
It  Is  not  required  to  pTOrtde  ajnlnst  ezbaonttoBir 
usM,  as  wbere  plaintiff  oarttsdan  nansuallT'  1mbv7 
load.  IfoOormlak  v.WasUngtOD  Twp.  S  Oeot.  Bep. 
181,  lU  Pa.  18S;  Q-ngoij  y.  Adams,  U  Oraj.  ad 
Oafip  T.  SllhiRton.fOM.  T.  H.  B.  411 

Wbetber  a  tntoUon  en«lDo  used  tor  a  thieslilnc 
madilDB  wttb  tank  attaabedls  at  waob  uDuaual  lad 
BxbaoidlnBrr  wetght  that  no  leooreir  oan  be  had 
fOrlnJuir  tlieieto  tv  breaUnjr  througii  a  brldm  k 
a  qnartlon  for  the  lury.  Oai>p  r.  ffillnston.  X  M. 
T.  &  R.  41k  MeConu&ik  t.  WiablniitoB,  B  Otnt. 
Bap.  SH,  tU  Pl  UB. 

N.r.  Lawilwr,  obap.EM,  fc'town  tanot 


A  town  Is  babie  for  an  Injurr  (o  ai 

ta  fansMnc  of  a  lirldge  wtalla  Im  «a*  croarinr  It  If 

IS  Jdit  find  that  ttwuv< '"^"  ■■  - 


oonntT  lanut  IWde,  nnds  Ala.  OodeUH,  I  111 
tor  lolniiei  suataloed  br  a  hens  whlon  has  eacapi 
frompastate,  br  falUuK  thronib  a  dsfeaUve  brldse, 

astbest  - 

tbepaM  . 

Oonntrv.  Tarbroii«b,« 

nw  ownen  cd  tbe  biMce  ara  not  liable  fortaln* 
rlei  from  bnaUnff  ttaroufh  U,  wbete  tbe  load  ca< 
oeeds  lbs  limit  ertabtlAed  br  statute.  Dexter  v. 
Canton  ToUtaldae  Oo.  B  Hew  Jtog.  Bep.  TOi,  n  Me. 
SSB. 

UDdet  a  ctatoto  Umldnff  tbe  wel^t  irtilob  a  learn 
mar  l>aal  acnMa  a  toU-bcMia.  tbe  wel^t  of  tta 
drl*er  Is  iDolDdad.    BM. 

Tbe  fact  tbat  a  pnUto  brtdge  (tVM  war  and  a 
"    Injured  Is  not  o* 


Wabaib  Oountf  v.  Peaieon.  U>  Id 

On  a  trial  for  a  oiaim  fOr  an  aHowanoe  i»»™*  a 
ooontj  for  Injurlai  tusialned  br  fauiog  througta  a 
defeodve  bridce,  there  oan  be  no  Inqoli;  m  to  the 
validity  of  the  prooeedlnct  br  whlab  tbe  board  of 
aommlMloiMn  aiaiinisd  to  eetatdlsli  tbe  btgliwar- 
Edoz  Ooiin^  T>  Hontgomeir.  *  Vest.  Bep.  WO,  IM 
Jn±m. 


Om  09  WaSASH  T.  OlRTIB. 


pTtdpt 
Ids  and 


caudng  Rod  wododDg  hla  Inituit  detth,"  «& 
Tbe  oompIUDt  b  In  two  puamplu,  which 
an  Mibalantlallj  alike,  ez(«pt  uut  onepan- 
ptBb  chaiges  actual  knowledge  l^  the  offlcera 


i  aty  of  the  aefecdTe  condition  of  tbe 

bridge,  and  tbe  other  a*«a  facta  anffldent  to 
charge  them  with  notice,  but  doe*  not  cbam 
actual  notice.  The  dicult  court  oTemiled  de- 
mnrren  toeacb  pangrapb.  In  thii  tbe  appel- 
lant inriata  the  conrt  erred. 

Tbe  ipedflc  defect  wbteh  the  appellant  ood- 
tends  makeatbacomplaintbadla  that,  not wttb- 
■tandlog  tbe  aTemienta  that  tbe  decedent  was 
wltbont  faull,'tbe  ipedflc  avennentt  are  aofB- 
dent  to  OTercome  tnli,  and  riiow  tbat  he  waa 
guilty  of  contributory  negligeace.  A  reference 
to  the  complaint  aboTc  quoted  will  show  tbat 
the  avenuentB  of  freedom  from  fault  od  the 
part  of  tbe  decadent  are  mnch  more  full  than 
are  usual,  and  more  fall  than  required  by  tho 
precedenta  In  thia  Btate. 

In  tbe  case  of  OHo  A  M.  R.  Co.  y.  Walicer, 
118  Ind.  1»«-1B8,  la  WeaL  Rep.  781,  the  court 
aaid:  "It  baa  long  been  tbe  rule  In  this  State 
tbat  tlia  general  aTermenI  that  tbe  plaintiff  waa 
without  fanit  ia  auiSdoit,  unleai  the  facta 
■pedallf  pleaded  dearly  show  tliat  be  waa 
guiltyofcontribntoryneglEgcnce.'  Tbewrlter 
of  the  opinion  die*  many  autbcwiti«a  abundant- 
1v  Buitnii  iiig  the  rule  uiua  stated,  and,  in  ad- 
oitioD,  very  clearly  vindicates  ita  aoandnesi  on 
prindpl&  Thespedflc  avermenta  which  tt  Is 
instated  control  the  general  averments  negatlT- 
Ing  contrnnitory  negligence  are  those  allowing 
that  the  decedent  attempted  to  croas  the  bridge 
with  a  traction  steam-engine,  with  watertank 


vu  B  iHiuiiu  luj^uy/ay,  wujuu  is  la  uuiinAUfc  ubd, 

with  a  traction  steam-engine,  water-tank,  ana 
tbreshing-madiine.  Is  In  itself  negUgencefMra*. 
Tbls  we  cannot  do.  In  the  case  of  WaiaA, 
St.  L.AP.  a.  a>.  V.  Faner,  111  Ind.  103,  0 
West,  Rep.  021,  it  is  stated  aa  a  fact  of  which 
tlie  court  takes  judidal  ootlc«  tbat  such  engines 
have   become  familiar  in  every  agricultural 


and  that  sucb  use  of  the  highways  hsi  become 
to  common  that  it  must  be  supposed  that 
horses  of  ordinary  gentleness  have  become  so 
famlliHT  with  tbem  SB  to  be  safe  under  ordinary 

Kidance.  Whether  this  assumption  of  ludKlal 
owledge  is  fully Jualifled  or  not  need  not  be 
bere  cankered.  But  It  certainly  cannot  be 
tme  thai  an  areimmt  Showing  uiat  the  dece- 
dent waa  using  the  bridge  In  a  mancer  tltat 
had  become  nioal  and  common  necessarily  car- 
ries with  it  an  inference  of  contributory  neg- 
ligence so  strong  tbat  it  overcomes  all  of  tbe 
TiBual  averments  thst  be  was  free  from  fault. 
ISo  other  objection  is  made  to  Uie  complaint, 
and  we  think  It  la  clearly  good .  Tbe  appellant 
filed  an  answer  in  three  paragrapbs,  the  third 


jr$600. 

To  this  paragraph  the  court  suststned  a  de- 
murrer.   Tbfiai                     

18L.R.A. 


r  proceeds  on  tbe  theory 


that  because  tbe  Btalute  (ElHott,  Snpp.  S  ISSl; 
Acta  18S0,  p.  74)  makes  It  the  duty  of  boards 
of  oonntT  oominlasioneia  to  bufid  all  bridgsa 
within  tM  owpMste  Umits  of  any  city  or  town 
wItUn  the  Btate  tlw  eaUmated  cost  of  which 
exceeds  (SOO,  this  tnferentlally  relieree  dties 
and  towns  of  tbe  duty  of  keenng  snob  bridge 
In  repair.  Tbe  answer  Is  plainly  bad.  Cities 
and  towns  are  by  statute  (^  81U,  8807,  Rev. 
Btat.  1881)  Riven  ezduslve  power  and  control 
over  the  streets,  alleys,  blghwi^,  and  bridges 
within  thdr  reapectfve  Umita.  It  was  said  by 
this  court  in  the  case  of  Oothtn  v.  Mytn,  110 
Ind.  108,  that  "it  was  evidently  the  Intention 
of  the  Lc«islalare,  by  tbe  possMe  of  tbU  SUt- 
nte,  lo  have  all  public  bridges  within  the  llmlta 
of  tbe  dtles  tai  the  Btate  of  which  th^  may 
lake  controlj  under  tbe  absolute  management 
of  Uie  oommon  council  of  such  dties,  and  to 
charge  tbem  with  the  du^  of  keeping  such 
bridns  in  repair.'  Tbe  Act  of  March  7, 1880, 
wblcb  laclodea  section  1091,  Elliott,  Sopp.. 
above  referred  to,  white  it  imposes  tbe  duty  of 
construction  upon  the  board  of  county  com- 
mlsslonera  In  certain  cases,  does  not  purport  to 
in  any  other  manner  Interfere  with  tbe  absolute 
contrd  of  the  city  over  tbe  bridses;  nor  does 
it  relieve  dtles  from  the  dutv  of  keeping  them 
to  repair.  In  our  opinion,  tnat  duty  stul  rests 
upon  them. 

Oomplalnt  is  also  made  that  the  damages 
nwrflnrn  are  excessive,  and  that  the  court  erred 
in  tnttructlns  the  jury  as  lo  the  measure  of 
damages.  There  Is  some  confusion  In  the  rec- 
ord over  the  instructions  given  and  refused, 
and  after  the  appeUant's  original  brief  was  filed, 
a  writ  of  oernoiari  was  awarded  for  tbe  eoi^ 
rection  of  the  record.  Tha  corrections  and 
cbangea  fn  the  ttoatH  made  by  tbe  return  to 
Ibis  writ  removed  much  tbat  preirtoualy  ap- 
peared objectionable.  We  deem  k  nnnecessa^ 
to  incumber  tbe  recoid  by  bringing  into  thu 
opinion  thalnslntctionaglveDandrefaaed.  A 
csrefnl  examination  of  all  of  them  leads  us  to 
the  opinion  that  the  }aiy  were  suffidenlly  and 
correctly  instructed  as  to  tbe  measure  of  dam- 
ages, and  that  the  appellant  was  not  harmed; 
m  the  refnssl  of  Uie  court  to  give  any  tDitruo> 
ttoDs  asked  by  it.  Indeed,  as  we  understsnd 
appellants  connsel,  the  objection  now  is  noi 
so  mudi  tbst  the  conrt  erred  In  giving  and 
lefodng  ioatmctlons  aa  tbat  the  Jury  erred  in 
assesalng  dianugea.  The  decedent  was  about, 
aeven^-tbree  years  ok),  a  widower,  and  hla 
children  were  all  of  mature  years,  and  none  of 
them  dependent  upon  bim.  Tbe  Jury  awarded 
91,000  damages.  Tbls,  the  appellant  hisUta, 
waa  so  ezceaaiTe  that  the  verdict  riiould  be  lek 
asUe.  Tbeevidence  showed  that  the  decedent,, 
notwilhstandiog  his  years,  was  strong  and  vlg- 
orons  tor  bis  age,  and  actively  engaged  m 
bushiest  In  caaea  of  this  character,  aa  said 
by  •Tw^  Davis  in  the  case  of  Barron  v.  lOi- 
fuis  CaU.  R  Ot>.,  1  Biss.  403,  "there  Is  no  died 
measure  of  damagee,  and  no  artlfldal  rule  by 
which  the  damages  in  aglvencase  can  be  com- 
puted." The  Jury  are  necessarily  given  a 
somewhat  wide  range  of  dlacretion.  We  can- 
not say  tbat  that  discretion  baa  been  abused  ia 
tbls  case,  and  tbat  the  damages  awarded  were 


,:Jb.G00g[e 


Hnr  ToHx  Come  or  Appbam. 
NEW  TOHE  COORT  OP  AFPEAI& 


Hngli  J.  GRANT  et  at..  BapU. 


diraotor  of  Its  ooTporatloiH :      

tlM  etate  imlw  the  aorpontlon  bm  otberirlae 
proTldad  In  Hs  by-lam. 

8.  Wb«tli«rarBottbo  d»ttgtm»  of  Ineor- 
poraUoo  In  ft  fbralgm  Btetaf  Made  t^ 
MTMMM  nwd  •«  IndlTldiud*.  Is  lin«U& 
MMUM  tha  tortlfD  obatter  WM  oMaiiMd  br  aT»- 
dOD  of  the  lawi  atthar  of  tha  State  of  thMr  nri- 
dcnoe  or  of  that  at  theli  Inoorpontlon  oannot  tm 
•abmltted  to  the  iaij-  as  a  queMlon  of  fact; 
whether  the  Inoorporallon  1*  TiUd  or  not  la  a  guea- 

'  don  of  law. 

^  Aftor«lcBearporatlanwilliiotilMlMld 

-void  »■  ^  •TMlOn  of  tlM  1&WS  of  tiM 

Stat*  Inwhlob  all  the  oorpoialK»i  reside,  and 
^  whloblitbaprlDDtpal  plaoe  of  boalDMiot  the 
oompanr  where  there  wM  do  fraud  or  enuilMi  of 
the  law  of  tbe  State  of  inoorporatfoa  and  the  ear- 
Ufloate  of  InoorporaUOD  wia  granted  tij  the  aeo- 
ntarr  Of  ataCo  with  kDowladse  of  the^MJtL 


APPEAL  b^  plalntUI  from  •  Jadgment  ot 
the  Qeneni  Term  of  tbtt  Coiut  ot  Com- 
mon Plea*  for  the  City  and  Coiuity  of  New 
Totk  Id  favOT  ot  defeodaDta  after  oonaideriDg 
eicepHoni.  dlncted  to  be  beard  ty  It  Id  the 
first  InstaDce,  to  tlia  dlsmlMtl  br  tba  trtil 
term  of  the  compUlnt  In  an  action  DTon^t  to 
lecorer  damage*  for  peraooal  Injnrlea  afleKsd 
to  have  been  earned  l^  detendant'a  Dc^Hgenoe. 
J;glrm«i. 

Tbe  facta  are  Kated  In  tbe  opIoIoD. 

Mr.  ffn>— !•■  HUler,  for  appeUant! 

Tbe  alleged  West  YlrglDla  CorporatloD  Is 
frandulent  and  void,  and  cannot  be  recognized 
b;  the  courts  of  thia  Blate  at  a  l^all;  oonttl- 
tuted  corpontlon. 


the  llmtta  ot  tba  aoveidgntj  where  created. 
Tbe  recognition  of  It*  ezlalence,  even  by  other 
Ststea,  lund  tbe  enforcement  of  Ita  conttscta 
made  therein,  depend  purely  npon  the  oomlt; 
ot  tboaeSlatesu 

Bank  of  Avgutta  t.  EcvrU,  88  V.  S.  18  Pet 
658,  10  L,  ed.  298:  WHgAt  v.  Bundv.  11  Ind. 
8»8i  Merriek  t.  Van  aanttoerd.  84  K.  T.  308; 
&>u>irt  MiUi  y.  Alttm  Qroetry  Oo.  (Tex.  App.) 
la  L.  H.  A.  886. 

Foot  Indlrldualt  ot  New  Jersey  and  one 

Kon.— On  the  nitijeot  ot  oomltjr  In  napeot  to 
forelsn  oorpoiaUona.  see.  In  tbe  addition  to  the 
oaaeadlaouBedln  tbe  optnloo,  the  not*  toBmplte 
mill  T.  Aliton  Qiooatr  Oo.  ITex.  App-)  U  Ik  B.  A. 


New  ToAer  once  tiled  to  outwit  and  conndt 
a  fraud  upon  tbe  laws  of  New  York  and  New 
Jeney  Inpredaelytbe  aaoM  way  that  the  life 
persons  who  are  tbe  defendants  In  the  case  at 
bar  BODsht  to  evade  tbe  laws  of  New  Totic  and 
West  ^rglnU.  It  waa  decided  that  tbe  oor- 
pOTttloD  could  DDt  be  recognised  by  any  court 
In  New  Jener  as  a  legally  constituted  corpora 
doD,  nor  be  dealt  with  as  nicb. 

am  f.  Beach,  la  N.  3.  Ea.  86. 

The  court  erred  In  dlmnlwlog  the  complaint 
and  in  not  allowing  the  jury  to  paas  npra  tbe 
facts. 

Ridenowr  v.  Maya,  U  Ohio  St.  IS;  Btnpin 
Milli  T.  Altion  Oroeerr  C^-  (I'^z-  Ahi.)  laL. 


PeekluuK.  J.,  deUveied  the  opinion  of  the 

Tbe  plHinllff  allied  In  bei  complaint  that 
tbe  defeDdauta  were  a  Joint-stock  company 
doing  busineBs  tn  New  York  City  under  the 
name  and  style  of  "America's  Winter  Carnlnl 
Company."  It  waa  further  alleged  that  they 
were  the  owners  of  tbe  toboggan  dldea  lued  at 
Fleetwood  Pack,  in  the  City  ot  New  ToA,  and 
that  such  slides  were  under  their  mauageiMni 
and  control    The  plaintiff  also  alleged  that 


ot   defendants   or  th«dr   emptoyea,  i__ 

demanded  Judgment  for  (•'^.OOO  damagea. 
The  defendants,  by  answer,  denied  that  ibey 
were  «  joint-stock  company,  and  also  denied 
the  allegations  that  they  were  tbe  owners  of 
the  toboggan  slides  mentioned,  or  that  ther 
were  nodS  their  control;  and  they  dented  all 
allegatloai  of  ntj^Ugence,  dther  on  tbdr  own 
part  or  on  that  of  any  of  their  employes.  Up- 
on the  trial  the  pl^Uff  gave  no  eVideuce  as  to 
tbe  defendants  being  a  Jolntatock  aasodatloo, 
but  endeavored  to  prove  a  joint  or  partnenhip 
liability  of  defendanU,  baaed  npon  tbe  allega- 
tion that  tbe  grounds  where  the  aoddent  occur- 
red were  owned  by  tbe  New  York  Driving 
Club,  and  that  in  tbe  toU  of  1887  tbe  nounds 
leased  by  It  to  tbe  defendants  for  tbe  pnr- 


llabilUy  on  tbe  part  of  tbe  defendants  Is  of  tbe 
most  meager  character.  We  will  assume, 
however,  t£at  tho  plaintiff  proved  enough  to 
call  upon  the  defendanU  for  an  answer  to  her 
caose  of  acUon.  This  answer  was.  In  brief, 
that  the  defendants  were  nothing  but  Indlvidnal 
memben  of  and  stockholders  In  an  Incorporated 
company  wtilch  had  hired  tbe  grounds,  owned 
tbe  toboggans,  and  operated  tbe  slidee;  and 
that  whatever  liability  there  was.  If  any,  in 
favor  of  the  plaintiff,  was  borne  by  tbe  incor- 
porated company,  and  not  by  tbe  individual 
stockholders  therein.  To  prove  this  defense 
the  counsel  for  defendants  offered  In  evidence 
a  certificate  of  incorporation  of  the  America's 
Winter  Carnival  Company,  as  organized  under 
tbe  laws  of  West  Virginia,  and  at  tbe  same 


Bee  also  23  L.  R.  A.  I 


laei. 


DnCABIBT  T.  GKAMT. 


time  he  offered  the  Code  of  West  YirglnlB  la 
«Tldeiice.  The  certificate  and  the  Oooe  were 
objected  to  bf  the  plaiDtUTi  comiiel  on  the 
(round  th&t  there  waa  no  allegetlon  in  the  uis- 
tier  of  the  csleleace  of  »  oorporatlon  or  the 
Incorporation  of  the  ijaerica'i  Winter  Carni- 
vml  Oompuiy,  and  that  It  was  necenaiy  to 
plead  tuch  f  »ct  before  defendants  could  avafl 
themsdTes  of  the  defense.  The  certiflcate  was 
farther  objected  to  as  Incompetent,  ImmateTisl. 
and  tllegaL  The  oblecttoDi  were  OTemiled, 
«nd  plaintiiTa  comuel  duly  exoepisd. 


tended  to  show  there  oerer  had  been  any  lia- 
bility on  the  part  of  defenduita.  It  wm  not 
«n  afflnuatlre  defenae  which  in  subatance 
admitted  an  origliial  cause  of  action,  but 
•bowed  facta  which  operated  aa  a  aatlsfactlon 
thereof.  It  was  not  like  a  defeote  of  payment, 
or  a  release,  or  an  accord  and  satiBfacIlon,  It 
operative.  It  ahowed  there  had  never  been  any 
iiability;  and  hence  it  waa  admlaslUe  nnder 
def  endanf  a  denial  of  any  liabili^  aa  set  out  in 
the  compl^nt.  The  certiflcate,  when  read  In 
evidence,  ahowed  that  it  waa  dgned  by  the 
•ecretary  of  atale  of  West  Virginia,  and  that  il 
waa  iisiied  nnder  the  great  seal  of  that  Stale, 
and  In  It  the  aecrelary  declared  that  the  corpor- 
aUtn  theielo  Darned,  and  their  loccesson  and 
•aslnia,  were  from  the  12th  day  of  December, 
188T,  nnUl  the  first  day  of  January,  1985,  a 
«orporadoa  by  the  name  and  tor  (he  poipoee 
act  forth  in  the  certiflCBie.    It '- ' 


by  plainUITs  coanseTto  the  introduction  of  the 
«ernflcate, — that  It  waa  Incompetent,  hnmate- 
Tlal,  and  Illegal,— we  may  aaeume  that  it  ralsea 
the  queailon  of  the  validity  of  the  incorporation 
Itself,  and  of  Its  sufficiency  as  a  defense.  Up- 
on tbJs  iflsue  a  few  addloonal  facta  mutt  be 
•Uted.  The  Code  of  WeA  TirglDJa,  which 
vas  received  in  evidence,  thowa  that  a  corpo- 
ration of  the  kind  lieielD  spoken  of  could  be 
formed  under  the  general  lawa  of  tiiat  State  by 
dve  or  more  peiaoni  signing  an  agreement  to 
the  efCect  stated  in  the  statute,  and  by  the  pay- 
ment by  each  corporator  of  at  least  ten  per 
■cent  of  the  par  value  of  the  stock  subscribed 
for  by  him.  Affidavits  no  the  part  ol  at  least 
two  of  the  corporators,  stating  necosBory  facts, 
were  alao  requ&ed  by  the  Statute.  It  is  further 
therela  provided  that  the  agreement,  acknowl- 
edgment, and  affidavits  are  to  be  delivered  to 
the  secretary  of  state,  and  be  iasues  to  the  cor- 
potaton  hia  certificate,  under  the  great  seal  of 
the  Stale,  dedoring,  among  other  things,  ihat 
Ibey  and  their  successors  and  assigns  are  a  cor- 
poration &om  that  date  until  a  time  therein 
«pecifled.  The  eifect  of  tbe  ceriificaie  Is  pro- 
yided  for  by  the  Statute,  wbtch  says  that  the 
corporators  and  their  succesaon  and  assigns 
•hall,  from  the  date  of  the  certificate  until  tbe 
time  designated  therein,  be  a  corporation,  and 
the  certiflcate  shall  be  received  as  evidence  of 
such  incorporation.  The  Statute  provides  tor 
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poaea  of  organization,  out  of  the  State,  and  It 
also  providea  for  keeping  the  principal  office  of 
tbe  corporatfoo  In  any  State  or  Temtoiy  of  the 
Uoited  Statee,  and  It  permlta  the  corporation  to 
adopt  by-laws,  and  to  prescribe  tbe  qualifica- 
tions of  directoifl,  and.  if  It  be  not  otherwise 
provided,  every  director  must  be  a  stockholder 
aod  a  resident  of  tbe  State  of  West  Ylrginla. 
Tbe  certificate  in  question  In  thla  case  emtodles 
an  agreementamongflvecorponitors,  by  which 
they  agree  to  beCMne  a  corporation  by  Ute 
name  of  "America's  Winter  Gamlval  Com- 


slides;  and  Ibey  agree  that  Ita  principal  office 
shall  be  In  the  City  of  New  Torki  and  in  this 
agreement  they  recite  that  they  have  subscribed 
a  certain  sum  (named  therein)  to  tbe  capital  of 
the  company,  and  have  paid  ten  per  cent  there- 
of, and  that  the  capital  so  subacribod  waa 
divided  into  shares  of  f  100  each,  which  were 
held  by  them.  The  names  of  the  oorporaton 
were  algned  to  the  agreement,  and  their  rest- 
dencee  wen  therein  slated  as  being  in  the  City 
ofNewToA.  Tbeagreanentipropeilyslgiiea 
and  acknowledged,  waa  praaenled  Eo  tbe  secre- 
larv  of  state  of  Weet  YIiidDia,  and  a  certificate 
of  incorporation  duly  issued,  aa  already  stated. 
From  the  evidence  it  la  clear,  upon  the  qnesiloD 
of  user,  that  there  was  a  penon  who  acted  aa 
president  of  this  company  under  a  so-called 
electloD.  although  It  does  not  appear  bow  or 
when  be  was  elected.  That  person  was  a  real- 
dent  of  New  Toik  There  was  also  a  person 
who  acted  as  treasurer  of  the  company,  and 
he  also  redded  In  New  Tork.  Tbe  treosuror 
kept  a  check-book,  and  made  dtsbursementa 
for  the  company  by  check,  and  received  what 
money  come  to  it,  and  put  it  in  tbe  hank. 
There  were  no  by-laws.     """   * 


had  charge  of  tbe  stock-book  of  the  company, 
tbouKb  at  the  time  when  he  was  sworn  on  the 
trial  be  did  not  know  where  It  wa^  hud  he 


supposed  the  company  was  not  then  In  exist- 
ence. Admission  to  tbe  grounds  occupied  and 
poesessed  by  thia  company  was  charged,  and 
the  money  Uut  was  paid  for  admission  to  tbe 
(olKVgan  slide*  went  through  tbe  treasurer's 
handiu  No  one  could  get  in  without  paying 
toll,  exoeptlDg  members  of  tbe  driving  club. 
The  president  and  vlce-preaidenl  were  di- 
rectors, as  WIS  also  the  treasurer  and  one 
other  stockholder.  This  company  was  in  pos- 
session of  the  toboggan  slides  when  theaccloent 
occurred,  "and  no  other  concern  or  Individuals 
anybody  else."    Tbe  defendant  Grant  said 


at  all  unless  under  an  Incorporation.  The 
books  of  the  company  were  not  produced, 
and  it  did  not  appear  what,  if  any,  books  had 
been  kept  by  it,  other  than  the  stock  and  check 
books  spoken  of  hy  the  treasurer. 

This  IS  subatantMly  oil  that  appears  in  regard 
to  user  by  the  corporation  1  and  the  counsel  for 
plaintiff,  upon  this  evidence,  moved  lo  strike 
out  tbe  certiflcate  of  Incorporation,  and  all  the 
testimaoy  relating  thereto,  on  tbe  ground 
"that  the  directors  of  the  concern  were  real- 
dents  of  New  Tork,  and  that  under  the  Statute 
of  West  Virginia  It  was  necessary,  in  ordsc 
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tbe  directora  rd  tbe  coocern  abonlabeiealaeiiti 
of  WMt  TlrKinia,  nnkM  a  ipedal  rewliUlon 
w«n  pawed  oy  tbe  corporalion  permltUuK  |    - 
MM  of  >ui7  otW  State  to  be  aiiob  dlrecto 
The  motion  «M  denied:  and  tbeieapoD, 
motion  of  conDsel  for  deEendants,  tbe   o 
plaiat  wu  dlanlMed  becanse  do  oaniB  of  action 


It  dear  tbat  tbe  company  bad  accepted  Its  cbar- 


obJectloDi,  _ „        . 

coaoael  for  tbe  appellant,  aad  we  think  It  well 
enoogta  to  aaj  what  we  bave  upon  tlie  (ubject. 
Aa  to  tbe  otMT  pdnia  wbldi  bave  been  actual- 


ly nieed  b7  tbe  motton  to  atrlke  out  tbe  ctrtlfl- 
este,  we  t&Ink  a  proper 
of  them  by  tbe  court  pale 


r  dlfpoelUmi  wu  made 


_  7  tbe  Statute  »a  Weit  Vlrgliila  (be  incor- 
poratloii  precedea  tbe  election  of  directon. 
After  tbe  incorporation,  and  nbaeqnent  to  tbe 
Uaulngof  the  certlflcnte  tbeieof  bj  tneaecretaTy 
of  alale,  the  corporalon  named  tberdn,  or  b 
majoritj  of  Ibem,  are  directed  by  atatate  to 
appoint  a  time  and  place  for  holding  a  general 
meeting  of  tbe  ■tocbholdera  to  elect  dlKctoia, 
mtke  ^'lawe,  and  traouct  other  baehieaa.  A 
failure  10  adopt  a  br-law  at  (lia  first  meeting, 
permitting  tbe  election  of  nonreddent  dlreo- 
ton,  and  tbe  election  of  noorealdent  directora 
at  nicb  meeting  or  at  a  nibwanent  one.  In  the 
absence  of  a  %-law  permlttmg  it,  would  not 
ipti>faeto  dlaaolTe  the  conMnUon,  or  take  away 
It*  eorporate  rlghla  or  irancbtiM.  The  com- 
pany would  atiU  remain  a  legal  entity,  notwith- 
standing its  failure  to  adopt  the  proper  by-law, 
or,  la  Ite  absence,  to  elect  reslaent  directora. 
The  conosel  for  plalntlS  was  therefore  In  er- 
ror in  bis  statement  ae  to  the  law  of  WeM  Vir 
ginla. 

We  come,  then,  to  the  question  whether, 
upon  the  facts  already  set  out.  tbU  corporation 
was  ao  far  valid  as  to  be  entitled  to  recognltbn 
assudi  In  tbe  courts  of  our  State.    The  plain- 


by  tbem  in  tbe  State 
sole  purpose  of  doing 
-"'  •"-'"-ted 


pontlon 

of  West  Virginia  for  the  _.._  ^_, 

business  out  of  ibat  State  and  in  the  State  ._ 
New  York.  In  which  lalier  Slate  Its  prlncl[wl 
ofBce  was  also  to  be  located.  These  facts,  he 
Mvs,  conclusively  prove  the  Invalidity  of  the 
West  Virginia  corporaUon,  so  far  at  least  a* 
this  State  and  lis  dtixena  are  conoerned.  If 
mistaken  In  that  view,  be  still  urges  tb&t  «uch 
fact*  render  It  a  questioD  for  the  detennioatlon 
of  tbe  Jury  whether  the  Incorporation  was  at- 
tempted to  be  made  in  good  faith,  or  as  a  mere 
evasioD  and  In  fraud  of  tbe  laws  of  West  Vir- 
dnia  or  of  New  York.  He  claims,  if  the  Jury 
should  And  the  purpose  was  one  of  evasion, 
that  Is  eucb  case  tbe  incorporatloD  would  fur- 
nish no  defense,  and  the  defendants  would  be 
liable  as  Individual*.  We  are  quite  dear  the 
case  should  not  be  submitted  to  a  Jury  to  pefis 
upon  tbe  question  of  evasion  a*  matter  of  fact. 
If  it  were,  we  might  flod  different  juries  com- 
ing to  different  conclusionB  upon  Uie  same 
facts,  and  we  should  have  a  cotporaUon  or  no 
corporation  according  to  Ibe  view  a  Jury  might 
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take  of  such  facta.  One  plaintiff  mlgbt  pcovA- 
the  evasion  to  tbe  satlaf  action  of  MWjoiy,  as& 
another  plaintiff  fail  oo  precisely  Uie  eama- 
facts;  and  thoa  we  shoiila  have  a  coiporatio» 
aa  to  A.,  and  no  corporation  aa  to  B.,  and  the- 
same  question  constantivtulaing  ••  ofleaMtb» 
corpontlon  or  tta  memben  were  nwd.  TUs- 
would  be  intolerable.  It  must  be  a  corpon- 
tlon Bi  to  all  persons  wltb  whom  it  baa  bnti- 
-  dealings,  or  as  to  none.    In  other  words. 


corporations  through  what  la  termed  "natiaaal 
or  state  comity"  (Merriek  v.  Van  SantwxiTd,  84- 
N.  Y.  SOS;  Bant  a  Avgvita  v.  BarU,  88  D. 
a  IS  Pet.  619, 10  L.  ed.  274;  OhrittiaJt  Vmia*. 
V.  Tount,  101  U.  B.  86S,  86  L.  ed.  888);  boL 
wbetber  aucb  iccognltion  shall  be  given- 
must  be  decided  by  tbe  conrta  of  the  coun- 
try wbeie  the  corponUoti  seeks  to  do  bnri- 
neaa.  In  our  State,  aa  tn  others,  it  la  a- 
queetion  of  domestic  policy,  and  what  ttatt 


direct  enactment  upon  the  subject.  It  Is  our 
duty  to  obey  It;  and  in  its  absence  we  must  de- 
termlne  the  question  with  reference  to  our  gen- 
eral legislation,  andtathedrcnmstanoeawbick 
•uiTound  us  as  a  great  and  growing  oanimer- 
dalcommonlty,  having  seed  of  and  empkiy 
ing  la^e  amounts  of  combined  capital,  and  for 
wnoaeprofperlty  and  growth  it  laof  the  utmost- 
importance  that  such  capital  should  hav«  tb» 
grealeat  fadlltlea  extended  It  for  tiseful  tm- 
ployment,  with  reasonable  and  premier  peraoast 
exemptions  from  llablUly.  We  can  find  no- 
reason  for  a  domestic  policy  that  should  ex- 
clude tram  recognition  by  our  coiuts  foreign 
corporation*  generally.  It  may  be  safdy  swA 
there  can  be  oo  such  domestic  polity  at  (be- 
present  day  in  a  dvillied  Slate.  The  qoestton 
then  arises.  Shall  we  go  behind  the  eenlflcste- 
of  incorporation  or  charter  of  a  focdgn  corpo- 
ration for  the  purpose  of  Inquiring  under  what 
drcumstanoes,  and  for  what  purpose  outaidtt- 
the  charter.  It  was  IncorporatedT  TbU  can 
only  be  claimed  on  tbe  ground  that  the  charter 
was  obtained  In  fraud  or  evasion  of  tbe  lawa 
of   tbe   SUte  which  granted    it,  or    for    Ih» 

fiurpose  of  evading  tbe  provision*  of  our  owit 
&W1.  It  la  plain  there  was  In  regard  to  the- 
procurement  of  this  charier  no  fraud  upon  or 
evasion  of  Ihe  laws  of  West  Virginia,  evoi  if 
we  ahould  admit  that  such  fact  would  consti- 
tute good  ground  for  our  refosal  to  reoognlz» 
sudi  corporation,  although  no  proceedings  had 
been  taken  to  annul  Its  charter  in  the  State- 
which  ennted  it.  This  point  Is  by  no  ntean* 
clear.  However  that  may  be.  It  is  impouible 
not  to  see  that  the  State  of  Weet  Virginia  has 
adopied  a  pall(^  which  favors  tbe  formattonof 
corporations  within  bet  borders,  and  puisuaot 
to  her  laws,  while  the  membeia  and  officer* 
may  be  nonresidents,  and  where  the  principal 
bualnees  of  the  corporation  Is  to  be  performed, 
outride  of  the  conflnes  of  the  State. 

The  agreement  which  was  signed  by  thecor- 
porHtois  in  this  case,  and  duly  acknowledged 
and  presented  to  the  secrelary  of  stale  of  West 
Virginia,  clearly  showed  that  the  corporaloi» 
were  reeidents  of  New   York,  and   Uiat  the 

Srinclpal  office  of  the  corporation  was  to  be  In 
^ew  York;  and  tbe  inference  was  a  fair  aiw 
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•ecretuT  of  tUU,  to  whom  tli«  ptpMi  for  the 
orgmiatkui  of  lite  cocpotatlon  were  prantnd, 
WM  compelled  to  pua  upon  and  decide  the 
qnestloii  if  hetber  tbev  conformad  to  the  laws 
of  We«  Viiiciiili^  before,  be  tecelTed  or  filed 
them,  or  gere  the  certificate  of  locoiporetloii. 
Be  did  peai  upon  the  qnesUoo  ud  did  there- 
apoD  luue  Uie  cerliflcate  of  incorporttloii  un- 
der the  great  aeal  of  the  6tate,  and  attested  by 
bU  offlda)  dgnatDre.  Bo  tar  aa  the  lava  of 
West  Virgfula  are  concetned,  it  la  plain  that 
the  corporate*  tbereapon  hecame  a  corpora- 
tloD,  and  in  that  Stale  the  certlflcate  waa.  bj 
the  lawB  thereof,  evidence  of  the  exlstenee  of 
•nob  corporaHon.  There  was  no  fraud  or 
evadon  of  the  law  of  West  Vlrfrtnia  la  tbua  be- 
coming Incorporated,  The  refereocea  to  her 
lawi  uove  made  ebow  conduaiTely  that  the 
formation  of  corporationa  thus  oompoeed,  and 
for  the  porpoee  <rf  doloK  their  principal  bmd- 
nesa  oaUUe  tbe  Hmlla  of  that  State,  waa  con- 
templated In  thoae  laws.  Tbla  oorporatf  on  was 
beyond  all  qneetlon  legally  Incorporated,  and 
entliled  to  recognitioo.  In  the  State  of  West 
Virginia.  UoleH,  therefore.  It  can  be  Mid 
that  ttie  acta  of  our  dtizeoB  In  procuring  an  in- 
corporation under  the  laws  of  West  Virginia 
for  tbe  purpose  of  doing  builnees  here  were, 
aa  matter  of  law,  a  fraiid  and  an  evasion  of 
our  own  laws,  and  hence  la  cooQict  or  incon- 
aistent  with  our  domeatic  polic;,  such  foreign 
corporation  li  entitled  to  recognition  and  riTr>- 
tection  in  onr  own  tribunals.  Mtrride  v.  Fan 
Santooorg,  mpra. 

It  Is  ur^ed  tliat  aoch  acta  are  thue  InconalBt- 
ent  and  m  conflict  with  onr  policy,  becauM 
dtizene  of  our  own  Stale  are  in  that  way  ena- 
Ued  to  evade  our  own  laws  rekliTe  to  home 
corporations,  and  to  avoid  personal  Uabliit;  by 
incorpoiaiiug  under  the  laws  of  forelgnSutea, 
which  may  be  more  favorable  to  nmnbera  than 
ue  our  own  taws.  I  think,  when  tbis  claim  is 
ezamioed  in  tbe  light  of  out  own  legialaUon, 
it  will  be  seen  that  there  la  no  subetaaiial  basis 
for  it  to  rest  ni>on.  An  ezaminalion  of  onr 
laws  ifaows  Ibat  it  is,  and  for  many  yean  baa 
been,  the  policy  of  this  Stat«  to  enlarge  the 
faciUUee  for  the  formation  of  corporations. 
General  laws  are  on  our  siatute-book  for  tbe 
formation  of  corporatious  of  almoat  eve^  con- 
ceivable kind,  and  under  some  one  of  them  a 
corporation  of  tbe  kind  mentioned  in  this  case 
cotud  readily  be  formed.  The  freedom  from 
personal  liability  would  be  aa  great,  and  could 
be  as  easily  attnined,  under  our  own  as  under 
the  laws  of  West  Vlreinia.  The  security  of 
the  creditor  would  not  be  aubtlantially  greater 
in  tbe  case  of  the  domestic  than  In  that  of  the 
foreign  corporation.  In  the  latter  the  creditor 
has  the  remedy  by  attachment,  and  he  can  oh- 


really  nolbiog  to  evade  by  Incorporating  under 
a  foreign  law.  No  harmful  r^ulte  flow  to  a 
dediior  or  to  the  community  here  by  sncb  In- 
corporation.  Where  tbe  corporation  formed 
under  another  jurlsdlciiou  comes  bere  to  do 
bualness  of  a  kind  which  we  permit  to  be  done 
by  corporations,  and  where  our  lawii  provide 
for  incorporating  iDdlvlduals  for  the  purpose 
of  doing  that  buabieM,  it  it  difficult  to  see  now 
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tbe  terms  "evaston"  and  "fraud"  can  be  prop- 
erly applied  to  ads  of  our  dtizens  wberet^ 
tbey  obtain  locorporallon  in  another  State. 
When  they  come  into  our  State  to  do  business, 
they  must  conform  to  our  laws  relating  to  for- 

Sin  corporatloDS,  and  comply  with  the  terma 
ddowD  byna  as  condltionsot  allowing  them 
to  transact  business  here.  In  tbe  case  ofinanr 
kinds  of  corporations  such  conditions  have  al- 
ready been  Impoeed  by  our  laws;  and,  if  there 
be  any  kind  wnere  none  Is  imposed,  it  is  con- 
dnslve  evidence  Ibat  up  to  tbis  time  the  Legis- 
lature haa  not  thought  it  conducive  to  the  true 
lutereats  of  tbe  State  and  lis  dtizens  to  Impoea 
them,  I  do  not  intimate  that  it  is  neoeasary 
for  a  Slate  to  ezprcasly,  by  etntuie.  exclude 
foreign  corporations  from  acting  within  its 
Jurtsdiction.  Tbe  policy  of  tbe  State  may  ex- 
clude them,  and  that  policy  may  be  clearly 
establlahed  by  a  reference  to  the  general  legts- 
lattoo  of  a  Stale.  I  find  none  sucb  in  tbe  lawa 
of  tbla  ^tate. 

It  has  been  urged  that  the  easy  way  which 
our  laws  provide  tor  forming  corporations  la 
Itself  a  reason  why  we  sboula  not  recognize  as 
a  corporation  thoae  of  our  own  citizens  who 
have  gone  to  another  SRtle  for  the  purpose  of 
incorporaitng  ihemselvea  under  tbe  laws  there- 
of, to  do  business  In  o'lr  own  State  as  such 
corporation.  We  think  there  Is  very  little 
force  In  the  argument.  The  public  policy 
which  we  see  In  our  own  Stale,  as  evidenced 
by  her  laws  upon  tbe  subject  of  tbe  forma' 
t(on  of  corporationa,  is  one  which  looks  to  their 
ready  and  easy  formatlmi  as  a  means  of  trans- 
acting business  with  an  accumulation  of  capi- 
tal, and  an  exemption  from  personal  liablliiy 
to  the  largest  extent  conrislent  with  reasonabfe 
Bupervislon  by  the  Stale.  The  fadllties  for  in- 
corporation offered  by  this  State  are  not  the 
result  of  any  desire  to  promote  tbe  formation 
of  corporations  here  as  against  their  formation 
tn  other  Stales.  They  are  offered  because  of  a 
policy  OD  oar  part  which  urra  upon  the  Stale 
the  propriety  of  furnishing  ttiem  as  one  means 
of  controlling  the  business  done  by  them,  and 
keeping  It  within  our  bordeia.  If,  In  any  par- 
ticular case,  it  Is  thought  by  thoae  inleresled 
in  tbe  matter  that  tbe  Duslness  can  be  done  in 
our  own  State  and  by  our  own  dtizens  with 
greater  facility  nnder  tbe  form  of  a  foreign 
corporation  than  under  that  of  a  domestic  one, 
iherela  no  public  policy  which  forbids  ita 
transaction  under  such  form.  Thesupervlsioik 
of  a  foreign  corporation  bv  this  State  may  eas- 
ily be  exercised  by  imposing  terms  as  a  condi- 
tion of  permitting  It  to  do  business  here.  Th» 
absence  of  any  such  terma  in  our  legislation 
forms  no  resson  for  refusing  to  rpcnin'-'p  ilie 
corporatioQ.  Tbe  power  rests  with  the  Legla- 
lature  to  say  whether  any,  ana,  it  so,  wuot, 
terms  shall  be  imposed  upon  sucb  corporationa 
as  a  condition  of  granting  them  permlnion  to 
do  business  here.  Thoee  terms  can  only  be 
Imposed  by  Che  Legielatnre;  and  In  tbdr  ab- 
sence our  courts  ought  not,  merely  on  that  ac- 
count, to  refuse  to  recognize  a  foreign  corpora- 
tion. In  tbe  absence  of  legislation,  our  courta 
must  eliber  refuse  absolutely,  or  else  the^  must 
recognize  tbe  right  of  such  corporations  to 
come  to  this  State  and  do  business  here.  The 
courts  cannot  themselves  impoae  temu  or  ooo- 
dlttons. 


.Google 
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Tlie  cue  of  MoKtgomery  ^-  Vorha,  148  Hua. 
249,  la  not  neceaBui]}'  In  cooflicC  with  these 
views.  Id  tbat  caw,  the  defcDdaiit,  a  leaident 
of  HaHachuBetts,  went  to  New  Hampabtre. 
lad  there  executed  aod  filed  certain  papers,  for 
the  purpose  of  forming  a  corporatbn  la  that 
StAle.  for  the  reason  that  ita  tax  lawa  weie  more 
favorable  tbui  thou  of  Maasacbueetta,  and  be- 
cause he  desired  to  avoid  persoaal  reeponaibll-' 
ivj.  The  whole  bnsinesa  waa  to  continiu  to 
be  done  Id  Massachusetts,  and  these  steps  were 
Uken  in  order  lo  arold  the  lawa  of  that  State. 
The  court  held  that  thedefeudauthadnotoom- 
plied  with  the  terms  of  the  New  Hampshire 
Act.  and  hence  bad  never  become  Incorpor- 
ated. There  was  no  tribunal  in  New  Hamp- 
shire to  which  the  papen  In  leptrd  to  a  pro- 
posed corporation  could  be  sabmitted,  and 
which  had  power  to  dodde  whethor  the  law 
had  been  complied  with,  and,  upon  oompllance 
to  iaaue  a  certificate  of  Incotpoiation.  But  all 
persons  filed  their  papen  at  todr  periL  If  the 
question  ever  arose  aa  to  a  compliance  with  the 
law,  it  bad  to  be  decided  br  comparing  the 
papers  with  the  Sutnte^  The  Hassachuvetta 
court  did  that,  and  decided  that  the  defendant 
did  not  comply  with  the  New  Hampshire  Stat- 
ute, and  that  do  corporatloD  had  ever  been 
formed.  In  BiU  t.  Beacli.  13  N.  J.  £q.  81,  the 
court  of  chancer;  of  New  Jerse;,  In  a  proceed- 
ing for  an  accounting,  asid  that  certain  persons 
who  had  entered  Into  an  agreement  with  a 
view  to  form  a  company  to  do  buaineM  In  New 
Jeraey,  and  who  thereupon  undertook  to  form 
themselvee  Into  a  corporation  under  tlte  Oen- 
eral  Act  of  Ibla  Btate  relative  to  the  formation 
of  manufacturing  corporatlona,  passed  In  1848. 
and  who  complied  with  the  forms  of  such  Act, 
would  nevertheless  not  be  leoognlsed  by  the 
courts  of  New  Jersey  aa  a  legally  oonatituted 
GorporaUon.  The  chancellor  said  they  were 
not  a  foreign  corporation,  "for  It  is  perfectly 
manifeat  upon  the  face  of  their  prooeedincs 
that  their  attempted  organization  under  the 
general  law  of  New  York  respecting  corpora- 
tions was  a  fraud  upon  the  lawaof  that  State." 
In  -what  respect  it  was  afraud  does  not  appear 
unless  it  were  one  because  the  corporators  were 
residenla  of  New  Jeisey,  and  intended  to  do 
businesa  in  that  State  under  the  New  Tork  in- 
corporation. From  what  baa  already  been 
■aio,  we  do  not  think  those  facts  make  out  a 
case  for  a  refusal  lo  recognize  a  corporation 
legally  constituted  and  existing  In  the  foreign 
8iaU. 

We  recogniie  corporations  fomied  l^  the 
^tlzens  of  a  foreign  State  under  It«  lawa  for  the 

Eurpose  of  doing  buaineea,  among  otber  places 
I  our  own  State.  Where  Is  the  essentia]  dif- 
ference between  sui^  a  corporation  snd  one 
legally  incorporated  under  such  foielgn  State 
for  we  same  purpose,  but  the  members  of 
which  are  dttzens  of  our  own  Stater  Whose 
rights  are  jeopardized  more  In  ibe  case  where 
the  memboa  of  the  corporation  are  our  own 
dozens  than  where  Ibey  are  ciiizeog  of  the  for- 
eign Statef  What  enlightened  policy  ia  vio- 
lated by  the  recognition  of  the  foreign  corpor- 
ation composed  of  residentsof  this  State  which 
would  not  also  and  equally  suffer  tiy  the  reo- 
13L.B.A. 


Is  to  recognize  the  latter.  The  trutlk  is,  foreign 
corporatlona  are  not  properly  to  be  regarded 
with  suspicion,  nor  should  unDecesaary  re- 
straints he  Imposed  upon  their  doing  buMnes 
in  our  midst.  They  carry  no  black  flag,  and 
the  policy  of  all  dvUlzed  nations  la  to  gnnt 
them  recognltton  in  their  courts.  It  seems  to 
me  that  every  reason  which  urgea  upon  na  the 
recognition  of  foreign  corporations  o^;an!ied 
whh  power  to  do  busmees  in  oni  State,  end  com- 
posed of  dtlxena  of  the  foreign  State,  is  equally 
potent  when  the  foreign  corporation  Is  com- 
posed of  our  own  dtlz^a.  It  has  always  be«a 
snppoaed  that  a  State  should  at  least  deal  as 
liberally  with  Its  own  dtlzens  as  with  ttaoae  of 
foreign  States.  If ,  iherefnre,  we  permit  fwelgn 
dtixens  to  come  within  our  llmila  in  the  tttrm 
of  ft  forrign  corpotMioQ  organlted  with  power 
10  do*buS)oeK  here,  and  recognized  t^  us. 
why  should  we  not  permit  onr  own  cmaens 
to  avail  themselves  of  the  like  prlvItegeT  If 
we  Impose  terms  and  cooditlona  upon  foreign 
corporations,  as  such,  ddng  butiucM  bm. 
those  same  terms  and  conditions  BtHl  and 
equally  apply  to  a  foreign  corporadon  when 
compdoedol  our  ovra  dtliena.  Why  should 
tbey  not  be  placed  at  least  upon  an  equality 
with  the  foreign  dtixeni 

Tbe  case  of  Land  Orant  S.AT.  Oo.  v.  Ocf- 
fty  Co.  Oomn.,  S  Kan.  946,  simply  bold*  that  the 
courta  of  that  State  will  not  recognize  a  cor- 
poration formed  nnder  the  laws  of  Penn^i- 
vanla,  where  the  corporation  la  not  Itself  per- 
mitted to  do  business  in  the  State  which  granta 
ita  diarler.  It  waa  also  stated  in  the  above 
case  that  the  charter,  if  enacted  by  the  Kansaa 
Legislature,  would  hare  been  md  aa  coolra- 
vening  two  constitutional  provisltHta.  In  aoeh 
a  case  it  would  acarcely  1m  expected  that  a  for- 
eign  State  would  grant  greater  recognitioa  and 
privilegea  than  were  accorded  by  tbe  State  un- 
der wluch  tin  corporation  waa  formed.  It 
might  readily  be  aupposed  that  no  rule  of  com- 
ity oompelled  tbe  recognition  of  a  foreign  coi^ 
poration  formed  to  do  acts  wbich  are  prohib- 
ited by  the  taws  of  the  State  to  ita  own  dtizena 
or  corporations.  It  ia  upon  Uils  prindple  that 
Empira  MUk  v.  Oaiton  Qroeerji  Oa.  i —  """ 


attention  has  t>een  called.  Tbe  Legislature  of 
Texas  prohibited  the  operation  of  corporalioni 
In  that  State  of  the  character  of  the  Iowa  cor- 
poration, and  the  court  held  that  comity  did 
not  extend  to  tbe  recognition  of  nch  a  corpoT- 
tlon  by  tbe  courta  of  Texaa. 

After  a  careful  examination  of  the  case,  we 
have  conie  to  tbe  condusion  that  the  defend- 
ants suffldently  proved  the  existence  of  a  valid 
corporation  under  the  laws  of  West  Virginia, 
and  that  there  wat  nothing  Id  Qie  otber  bet* 
proved  which  should  eanaa  na  to  refute  recog- 
nition of  that  corporadon. 

The  result  Is  tbu  tlu  eantiplatnt  ttaiproptrti 
ditmiuHl,  andOMJuigmtns  to  Uua  ifeet  atmiU 
te  nffimMf  tnf A  eorit. 

i^  concur,  except  Flneb.  J.,  ahseaL 
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WzniBM  Usioa  Tslkokaps  Co.  t.  RoaaaM. 
maSIBSIPPI  SCPHEMB  COURT. 


W.  H.  ROOERa 


KeBtal  aaShrlnc  alon*,  iina«MMapMd«d 
b^  pbjvlaal  IqjBTTt  "^  ""^  (upport  an 
awHd  ctf  d»auucM  i^nat  K  MWRKph  oompanr 
for  niM*  aesUvent  ddlure  to  pronpUr  deUrar  a 


A  railALI^dereDdaiitfrom  a  Judgment  of 
i\.  the  drcntt  Court  for  Lauderdale  County 
In  faroT  of  ptalnlUf  in  an  action  brongbt  to  re- 
corer  damageafor  the  Bll^;ed  nej^ligent  failure 
«I  defendant  to  promptly  dellvet  a  telegraph 


The  facta  Buffldendr  appear  In  the  opinion. 
JfeMTf.  W,  P.  *  d.  B.  Harria,  f oi  appel' 

lani: 

Mental  luffering  la  not  readily  dlitingulali- 
•blefrompbysical  Buffering  and  to  become  an 
«lemeiit  of  (lamagea  it  muit  be  bated  on  bodily 
injury  or  the  injoiy  by  vUcb  It  la  produced 

/ormmtol  oniTUfA  alontnot  n- 


mnat  be  attended  by  droumitancei  ot  malice, 
insult,  or  opprasion. 

Darrah  t.  lOiiuu  Omt.  S.  On.  tS  Hies.  11. 

The  fact  that  In  Tszaa,  TenneeKe,  and  Een- 
tncky  a  nde  dlSerenl  from  the  one  which  pre' 
vails  in  this  Stale  has  been  applied  In  bqIu  In 
which  telegraph  compaolee  are  paniei  mlsleada 
■ome  lawyera  Into  the  belief  that  a  different  ix- 
special  rule  applies  In  telegraph  caaee.  This 
Tlew  Is  not  sound. 

The  rule  in  the  Thrrah  Oa*»,  tupra,  Is  ap- 


Wattern  U.  Ttteg  Co.  v.  Bamillon,  50  Ind.  18B; 
Jiuma  T.  Wttlem  U.  TtUg.  Co.  8  Dak.  81 S; 
Chaat  T.  Wulern  XT.  TOtg.  Oo.  44  Fed.  Bei 
SGI;  Wat  T.  We*ttm  U.  Vtltp.  Oo.  89  Kan.  9L. 
Thampton  V.  Fsftom  V.  TtUg.  On.  106  N.  0, 
649. 

Bee  also,  on  the  general  subject  of  mental 
anguish  aselement  of  damages — 

Wrnan  t.  Leaeia.  71  Me.  237;  Salina  r. 
Tromtr,  B7  Kan.  M4;  Joeih  t.  DankKordt,  8S 
m.  SSI;  Walih  V.  VhicMo.  M.  tt  8t.  P.  R  Ot. 
43  Wis.  28;  Amu  t.  DantiU*.  58  VL  190,  7 
Ajn.  A  Eng.  Bncydop.  Law,  p.  48,  note  t, 
p.  449,  tuU  t;  Ony,  Coromuolcation  by  Telo- 
grapb,  p.  147. 


Tbe  ■nthjiltlss  twaitns  upon  tUs  proposition 
IWTe  %een  tuOj  ocdlated  In  a  note  to  Wntem  U. 
Vales.  Oo.  T.  BrowD  (Tez.)  1  L.  B.  A.  TSL  The  ooo- 
idoAMS  oatUiMa  In  that  osm  fully  nrtaln  tba  d«- 
iMon  raaobed  In  the  oaae  under  i«vlew.  See  gon- 
enllr  on  tUa  subjeot  Wood's  Mame,  Dam.  lit  Am. 


tniirsastalD 

and  hold  that  vtien  no  pby^oal 

mental  anfulsb  lsaot< 


Amace,  Johnvmr-WeUs,  ArsoAOo.airer.lM 
Kerea  t.  IBrnMSpolts  *  St  Ii.  B.  Oo.  M  Umn.  186; 
mooat.  BVBOA »  Wnn.  MB;  Indlanapcdla  AM.L. 
B.  Oo.  r.  ittables,  V  IlL  nK  Hyatt  t.  Adams,  U 
Hlob.  UOt  Wyman  t,  LeaTlIt,  n  He.  S^  Lynoh  y. 
Knight.  •  H.  L.  Cas.  M;  Blake  t.  Nldlaod  H.  Oo.  10 
BiC.  I.  ft  Bq.  4Ui  aaUna  T,  Irower,  97  Kan.  DM. 

n  itaouM  IM  bone  In  mmo.  howeTer.  that  Oke 
nils  <d  damages  Is  not  the  Mme  wbere  the  action  ii 
forabrea^ot  ooMraotasfora  torL  Inthacasa 
«f  monss,  the  Jury  uep«nnltted  to  oonsldsr  m- 
Jury  to  teeUnga  and  many  other  matteis  which 
ha-va  no  place  In  questions  ot  datoflgee  for  a  breach 
of  oontiaet.   BrownT.  Ohioaco,lLftBCP.B.Co. 

■HWls.31li 

The  oontraot  to  marry.  In  which  Injury  la  teel- 
mgimaybeeoaitdered,  atanda.  aooordlngto  all  the 
■ButhorlUes.npon  peculiar  and  exoeptlonal  gtouQd*, 
But,  "ta  BcUoni  for  breaches  of  contract,  the  dam- 
-•gesmnst  be  anchaa  ar*  capable  of  baloEt  appreda- 
todoreaUmated."  PoUook.d  Ate  namllur.  Great 
B.  Oo.  1  Burlat,  ft  K.  «0B-111. 
le  of  thia  deaorlptlon  most  be  decided  with 

tothedroumatancsa  peonllar  tolK  but  It 

may  be  laid  down  as  a  rulathatgenerally  m  aotlona 
'Upon  conbscta  do  damages  can  be  given  which 
oannotbe  atated  ■peclllcany,  and  that  tbe  plaintiff 
la  eotltled  to  reooTcr  whatever  damagee  nstunUly 
result  from  tfas  breaoli  of  the  ooDtratit,  bat  not 
i1SL.R.A. 

See  «l»o   14  L.  K.  A.  .t.'ifl;    17   L-  R.  A.  430,  804;  20  L.  E.  A.  172;  21  L.  R.  A. 
TOO,  SIO;  26  L.  R.  A.  400;  39  L.  R.  A.  463;  45  L.  R.  A.  160. 


damages  rot  the  dJsappomtment  of  mmd  oocadooed 
by  the  bfcaoh  ot  the  oonbaot.    iMd. 
Tba  rule  almoet  uniformly  laid   down  by  the 


Borer  Balhoads,  S«.  SO.  atB.  lUT,  and  easea;  8  law- 
son,  BIghta,  Bern,  ft  Fr.  ino,  and  eases;  8  Wood.  Ball- 
way  I«w,  uaB-UW,  and  oases;  WUtUker's  Smttb. 
Neg.  4S1,  and  oasaK  Wood's  Hayna,  Dam.  Tfc  QuU, 
a  ft  8.  F.  B.  Oo.  T.  Levy.  N  Tex.  US,  U  Am.  ft  Bng. 
B.  B  Ch.  m  Battlmor«  ft  O.  H.  Co.  r.  Bauer,  eo 
Md.  Ut.  U  Am.  ft  Bug.  B.  £.  Cat.  DM;  Lett  t.  St. 
lawrenceftO.  B.Co.  llOnt  App.  1,11  Am.  ft  Bng. 
B,  B.  Oss.  1«^  Holmes  V.  Oregon  ft  C.  K.  Oo.  B  Sawy. 
n«  Donaldeoa  t.  HImIssIppI  ft  U.  B.  Oo.  IB  Iowa, 
280;  Eaneas  Fao.  B.  Oo.  t.  HlUer,  S  Colo.  US;  Field. 


The  word  "pecunlarr"  m  this  oonneotlon  la  not 
oonstrued  In  any  very  strict  senae.  and  the  ten- 
deooy  fa  to  still  greater  UberaUty.  and  to  Inolode 
every  element  of  Injury  that  may  be  deemed  to 
bate  a  peounlary  value,  although  this  value  may 
not  be  eueoeptlble  of  positive  proof,  and  oan  only 
be  vague^  estimated.  It  may  Include  the  lee*  of 
Durtora,  ot  the  mtellectual,  moral,  and  physloal 
tTHlaing  which  a  mother  only  can  give  to  ohlldren, 
■niley  V.  Hudson  Blrer  B.  Co.  IB  N.  T.  187. 

It  may  mdnde  the  loss  of  expected  aervtoM  of 
ohlldren  who  at  tbe  time  of  their  deatii  are  too 
young  to  render  any  servloe  (Ibl  T.  Forty-second 
St.  ft  0-.  St  Ferry  R.  Co.  4T  S.  T.  S17},  or  ot  chlldion 
orpersoDB  under  no  legal  or  moral  oblige  tjon  to  ren- 
der aervioe  or  support.  If  the  olroumstances  abown 
render  It  probtittle  It  will  be  rendered.  Chloag'  ft 
N.  W.  B.  Co.  V.  Bayfield,  87  Hlch.  916:  nllnola  Ceut. 
&  Oo.  T.  Barron,  n  U.  B.  S  Wall.  U,  18  L.  ad.  G91. 


SopaEU  CousT. 


llAT, 


Wben  the  textwriten  oome  to  treat  of  the 
■object  of  menia)  snguUh  or  wounded  feellDKS 
u  an  element  of  danuwes  ft  is  geaerallr  in 
connection  with  exemplary  or  piuillire  Onm- 
ageg. 

See  Field,  Dam.  g§  SH,  1%;  Be6gw.  Damages, 
p.  054,  note  1;  1  Sufli.  Dam.  pp.  154,  782,  786; 
Shearin.  ft  Redf.  Neg. ;  Grej,  CommuDicalioD 
t)7  Telegraph,  p.  147. 

Mr.  Iawwd'b  Btatementa  to  "RIgbtB,  Reme- 
dlea,  and  Practlc«,"  tdL  4,  g  IBTO,  tbat  "in  tlie 
federal  courts  it  has  been  beld  (bat  a  husband 
may  recover  for  disappointment  and  aa^rulsh 
caused  by  bis  being  uoable  to  be  present  at  bis 
wiFe'a  deallibed  owing  to  tbe  failure  of  tbe 
companv  to  deliTei  a  mcseage,"  is  raisleadiDZ 
In  that  'it  la  based  on  Btcudey  r.  We*ttm  U. 
TOtg.  Oo.,  89  Fed.  Rep.  181.  which  is  a  Teias 
case  and  of  no  more  value  than  any  other 
Tezaa  case. 

See  Cliait  v.  WaUrn  XT.  TAeg.  Oo,  U  Fed. 
Bep.  eU. 

'i'hu  rule  annonnced  In  Derrah  v.  lUinoi* 
Cent.  B.  Od.  ia  tbe  rule,  so  far  aa  we  have  been 
able  to  ascertain,  in  England  and  In  the  United 
States,  except  In  Texas,  Kentucky,  and  prob- 
ably in  Tennessee. 

1  be  Texas  cases  are  conflicting  and  It  most 
be  said  that  the  courts  of  that  Slate  bave  as 
yet  arrived  at  no  aatiafactoiy  or  fixed  rule. 

4Laweon,  Rights,  Rem.  ft  Pr.  g  190B. 


The  court  in  TenuMsee  wta  dirlded  aud  w» 
submit  that  tbe  belter  leaaoo  is  witb  tbe  di»- 
sen  ting  Judge. 

Bee  Wadtworth  r,  Wattn  U.  3Uiv.  Oo.  ttt- 
Tenn.   695, 

Watern  U.  TUeg.  Oo.  ▼.  Bmdtnon,  89  Ala. 
BIO,  is  distinguUhable. 

Chajmajt  v.-  Waitem  IT.  Teleg.  Cb.  (Ky.)  » 
Am.  &  Eng.  Oorp.  Cas.  636,  Is  a  clear  defwrt- 
ure  and  goes  even  beyond  tbe  Texai  rtile. 

Fright,  tbe  moat  terrible  of  all  mental  dti- 
turbances,  is  not  a  cause  of  action. 

Vidorian  R.  Oomn.  t.  Owllof,  L,  R.  IS- 
App.  Caa.  322. 

Mental  suffering  can  be  neither  proved  nar 
disproved. 

UtoKt  V.  Beywood,  7  AHen,  118.  See  Wbft- 
later'g  Smith,  Neg.  p.  «3. 

Butberland,  In  speaking  of  mental  anftertng: 
as  legal  damaitea,  gives  as  an  ezoeption  to  the 
mneral  rule  the  case  of  breach  of  marriage- 
promfae  a*  tbe  case  where  it  is  allowed  ia  SQita. 
oo  contracts  (vol.  1,  p.  ISe),  and  for  all  other 
cases  into  which  It  iadlowedioenter,  he  refoa 
us  to  caiea  otwillfal  wrong. 

ISath.  Dam.  pp.  7S9  «(««?.,  citing  8(mw  v. 
BeytBood,  tttpra;  Phiilipt  v.  BouU,  4  Gray,. 
638;  OailiTi  v.  Wan,  9  Haas.  818;  FOltirv^ 
V.  Mmr.  124  Hase.  580. 

There  are  cases  making  an  exception  to  tbe- 
general  rule   and  extending  the  Influence  of 


It  mar  Include  tlie  km  of  the  society  of  a  near 
relative  <Beeaoa  v,  Qraen  Uountaf n  Hln.  Co.  B  Col. 
10',  and  may  Inolude  damasea  tor  llie  Ion  of  tbe 
faCbar  by  obUdran  wlio  are  of  full  a^a  lIvloR  awar 
from  tbe  borne  of  the  deceased  and  BupportlnK 
themselvea.  Lookwood  v.  Mew  To^  L.  B.  ft  W. 
B.  Ool  W  M.  T.  sia. 

A.  dlitlnetfon  noted. 
The  mental  dlttnaa  and  asileV  whiofa  mar  be 
proTad  Id  aetlona  tor  peteonal  Injuries  is  oonflned 
to  snob  as  Is  ooDnected  wltb  tbe  t>odlly  Injury,  and 
la  fairly  and  reasonatily  tbe  plain  oonaequeuoe  of 
■ucb  injury.  Tbe  mental  anBUlab.  Ilka  pbjaloal 
palD,  M  be  taken  Into  oonatdeiatlon  In  «uoh  oases. 
Is  oouaoed  lo  auob  as  la  endured  by  tbe  plaintiff  in 
ooasequenoe  of  a  peiaonal  Injury  to  blmeeU.  ■ 
Thomp.  Neff .  UW.  notea  1,  e;  1  Sedgw.  Dam.  ftb  ad. 
V,  note  <K  9Sedffw.  I>am.  6<l& 

BwlnB  of  tAa  dlnenUnff  opAifon^ 
ItlspertlaenttODota,lntbtaoDiiiiecUon,  tbat  In 
several  JurtsdloUons  a  ooncrary  rule  obtains,  and 
tbedootrine  of  the  prlnolpalfwae  la  repudiated.  The 
supreme  oourla  of  Alabama,  Indlaoa,  Kentucky, 
North  CarallnB.  Tr Tuni  and  Texas  bave  distinct- 
ly aSlrmed  tbe  right  to  reeover  damages  ajpilDSt  a 
teleRrapb  oompeoy  (or  tailuio  lo  tiansmlt  and  de- 
liver a  measase,  where  the  only  element  of  damage 
waamentalangulab.  and  where  there  waa  an  entire 
abaence  ot  eltlMr  pbysioal  sulrerlDg  or  peouulary 
k>BS.  Weetem  C  Teleg.  Co.  v.  Henderson.  N  Ala. 
nO;  Beeee  v.  Veatem  U.  Teleg.  Co.  T  U  R.  A.  MS. 
ISS  Ind.  tMt  Chapman  v,  Woetem  V.  Teleg.  Co. 
(Ey.)  30  Am.  t  Sag.  Oorp.  Cas.  SEB;  Thompson  v. 
Weatem  C.  Telev.  IW  N-  C.  449;  Young  v.  Weatem 
tJ.  Teleg.  Co.  B  I..  B.  A.  WS,  lOT  N.  C  B7D:  Thompwin 
T.  Weatem  U.  Teleg.  Co.  lOS  N.  0.  MB;  Wadsworth 
V.  Weatero  U.  Teleg.  Oo.  SS  Tenn.  6>G;  3Cuart  v. 
Western  C.  Teleg.  Co.  60  Tex.  180:  Quit.  C.  *  B. 
F.  K.  Co.  V.  Wilson,  K  lex.  7«t\  Western  O.  Teleg. 
Oo.  V.  Cooper,  1  L.  B.  A.  TSt,  Tl  Tex.  GOT;  Western 
V.  Teleg.  Co.  v.  Broeecbe.  tX  Tex.  SM:  Weatera  tJ. 
Teleg.  Co.  v.  Blmioon,  18  Tex.  iO;  Weatem  C  Teleg. 
UL.RA. 


Co.  v.  Adama,  8  L.  H.  A.  8U,  7S  Tax.  UL  U^iiaj  v. 
Weatem  U.  Teleg.  CO.  SB  Fed.  Bap.  IBL 

Andln  Larson  v.Cbaae,notreporced,  Itlaaaldtlat 
where  a  wrongful  aot  oonatttutei  an  Infringement 
of  a  legal  right,  nental  soffeHiv  nuT  be  rcoovenA 
torilltlsllkediraiittprOiEliBateand  natural  resalt. 
of  the  wrongful  act, 

KanCal  anffulA  not  eonalibrsd  <n  oettona /or  Atf«4p 
cauUno  dttOh. 

and  loss  of  aooletr  are  not  gaa- 
loD  for  In- 
Uttle  Book  ft  PT.  8.  B.  0(kV. 
Pao.  B.CO.  v.HlUar.l- 
*!£.  B.Oo.» 
Towa,  ttO;  Cbloago,  B.*Q.B.  Oo.  r.  BmtwooA,» 
I1I.BS:  MaihvlUe*aK.Oa.  t.  Btevem, «  Bd^  Ik 
State  V.  Baltlmare  *  O.  B.  Oo.  M  Md.  Ht  Ohio  *  M. 
B.  Oo.  V.  Tlndall,  IS  Ind.  BW;  PaolmleT  v.  ble  B. 
Oo.  M  N.  J.  L.  UU  Huntingdon  *  Bl  T.  B.  Oo.  «. 
Deoker,  M  Pa.  41^.  Hartford  County  Oomis.  v.. 
Bamllton,n  Hd.S«l;  Sealer  r.Bmith.  WH.aiK 
Haroh  V.  Walker,  tf  Tex.  8»;  Sonlhern  ODttrnt- 
Press  ft  Mff,  Co.  *.  Bradley,  m  Tax.  UT;  Bndy  v. 
Ctiloago,  I  BIN.  MS:  Meedbam  v.  Oiand  Trunk  B, 
Oo.»VLtU;  Whtttakai^ Smith, Mw.  ttl,  note. 

And  neltber  tbe  i«ln  and  sufterlngot  like  deceaaad- 
nor  the  griet  and  wounded  teellnga  othta  survlv* 
Ing  relatlvea  can  be  taktai  Into  aooount  In  the  esti- 
mate of  damagea.  ButBsanghtotaotlaolaglvea< 
whenever  tbe  Injured  person,  bad  ha  lived,  oooM 

agea  may  be  Mcovared.  8  Buth.  Dam.  I8B,  tfUns 
Blato  V.  Midland  B.  Oo.  IS  Q.  B.  W;  Whittord  v. 
Panama  B.  Co.  iS  H.  T.  48S;  Clevebutd  ft  P.  B.  Oo. 
V.  Bowan.  80  Ph.  SSS;  Telfer  v.  Ifoitfaem  B.  Co.  80- 
N.  J.  li.  188;  Taylor  v.  Wartem  Pao.  B.  Co.  16  CaL 
3ESj  Caacello  v.  I^ndwebr,  ffi  Wfe.  tOt,  OblO  ft  K.  B. 
Co.  V.  Tlndall.  18  Ind.  aS;  Cblcago  ft  B.  L  R  Oo.  v. 
Mortis,  te  m.  410,  Cbioago,  R  ft  Q.  R.  Oo.  v.  Har- 
wood.  eO  ni.  88;  Pym  v.  Oreat  Northern  B.  Oo.  t 
Beet,  ft  B.  886;  Cbhago  v.  Bobolten.  71  IlL  166;. 
Johnston  v.  Cleveland  ft  T.  K.  Oo.  7  Ohio  St.  881 
aee  notes  to  Western  U.  Teleg.  Co.  v.  Browik 
iTex  J  t  L.  B.  A.  teS;  cailoago  v.  KoLcan  OIL)  8  L^ 
B.  A.  785.  F.  a  B. 


,:jb.Goog[e 
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wQlfnl  wrong  where  tile  BuSeriDgqiTbig*  from 
Okebtirt. 

See  Sedgw.  Dam.  p.  145.  note  I. 

Ht.  Woods'  note  to  Hayne  on  IHiiiage*,  pp. 
"n,  71,  c<»tunam  ToyclMruidaccaTBleftate- 
voent  of  tbe  condittoD  of  the  kir. 

Domh  T.  HUtMiU  OOA  R  Cb.  Ki  HIm  17; 
Wjiman  r.  LeatiU,  71  He.  897;  Bxw  v.  Dan- 
■^iOe.  S8  Vt  190;  Oaiming  t.  WiUianutovn,  1 
Ciuh.  4fil ;  iniliamonrftt  it  ^.  I^  R.  Oo.  r. 
a(a«4*,  ea  111,  818;  Trigg  <r.  8t  LovU.  K.  0.  A 
2f.  R.  Go.  74  Ho.  147;  John*>n  y.  WetU,  Fbrga 
^  Oa.  9  Nev.  824;  Btiuea  t.  Wttt«m  U. 
Tileo.  Oo.  8  Dek.  81S:  Ore;,  Commuulwtloii 
by  Telwnph,  p.  147;  Oiii«»  t.  Esnmmn,  1 
Watta  «  a  648. 

Mum.  WMMrapoen  *  WIUMrspoon 
fcffappeUee. 

Coopar,  J.,  delivered  tbe  optnlra  of  the 

A.  lelegnm  waa  lent  from  Ohattanooca, 
Tenn.,  to  the  jdaintlff.  who  lealdea  at  HerMi- 
tta,  iaformlDg  talm  of  (he  death  of  hia  brother, 
and  tbe  thD»aiid  place  at  which  he  would  be 
burled.  If  tbit  dupatch  had  been  aeaaonably 
'dellTered,  tbe  pbdntUt  conld  and  would  hare 
attended  the  borfal.  Bj  Degligence  of  tbe 
agent  of  tbe  defendant  (Mmpaaj  at  Heridlaa, 
tt  waa  not  delivorod  until  after  the  la«t  train 
bad  left  HerMlan  for  Cbatlanooga,  by  which 
tbe  plaintlfl  could  ban  trareled  to  attend  the 
faoeral  aerrlcea.  Thia  suit  was  brought  to  re- 
cover the  damagee  ■tutainedby  the  plaintiff  t^ 
teeaon'of  the  non-delf  very  of  the  memmge.  The 
facta  an  undiapnted,  Tbey  are  that  the  mea- 
•age  WBB  lent  and  lU  tranamlaston  paid  for  by 
tbe  tender;  tiiat  it  wai  by  the  neglfnnoeof  the 
agent  not  delivered;  that  the  plaintiff  Aatalned 
Ao  peconia^  loaa,  bla  dami^gea  bdng  nmely 
nominal,  unbai  be  fa  entitled  to  recover  for  the 
•dleappotntment  of  not  betne  informed  of  the 
■death  of  hia  brother  lo  time  to  attrod  bit 
hutial.  The  court  below  inatrocted  Ibe  Jury 
that  the  plaintiff  waa  entitled  to  recover  aa 
■oompenaation  damages  for  the  mental  Buffering 
auitafned  t>y  him  I^  reaaMi  of  bring  deprived 
«f  tbe  privilege  of  attending  tbe  funeral  of  his 
brother,  tt  bdng  conceded  that  no  ancta  negll- 
oence  waa  ibown  aa  would  warrant  tbe  Infflc- 
-flon  of  punitive  damagea.  Tbe  lory  returned 
a  verdict  for  9600,  and  fftm  a  Judgment  there- 
tm  tbe  detendant  appeala.  It  thua  appeorethat 
Ibe  >in^  question  preaeuted  Is  wlMtiier,  tmder 
-«be  drcnmaUDcea  named,  damages  for  mental 
It  Is  Immaterial, 


for  tbe  tort ^  „  , ,^  _. 

Tolved  on  tbe  telegraph  company  under  tbe 
«oatnct  The  substance  and  nature  of  the  de- 
hult  and  tbe  conaequent  tajarj  are  the  same 
In  either  view,  and.  In  tbe  absence  of  drcum- 
-fltancM  warranting  tbe  Impoaltlon  of  punitory 
^lamagea,  tbe  measure  of  damages  must  be  the 
aame,  whatever  be  tbe  form  of  tbe  actkni. 
We  have  given  to  Ibe  investigation  of  tbe  quea- 
don  that  consideration  which  Ita  Importance 
'drananda,  and,  though  tbe  rightof  the  tdatntiff 
1SL.R.A. 


to  recover  tbe  damacea  awaided  In  this  ease 
flnda  support  In  the  dedaiona  of  aevenU  of  tbe 
States,  we  are  tuwOling  to  depart  from  11m 
long-establlsbed  and  almost  nuiveraal  rule  of 
law  that  no  action  Ilea  for  the  recovery  of  dam- 
agea  for  mere  mental  auffering,  disconnected 
from  physical  lojunr,  and  not  the  result  of  tbe 
wUlfol  wrong  ta  tbe  defendant.  That  such 
damages  are  recoverable  in  actions  for  breach 
of  contract  of  marriage  Is  well  settled;  hut  It 
t*  eqtially  true  that  until  recent  yean  this  ac- 
tion stood  aa  tbe  marked  and  single  exception 
in  which  tnch  damages  wei«  recoverable  In 
actfonafor  breach  of  contract  Tbis  action, 
thouKh  in  form  one  lor  tbe  breach  of  contract, 
partakes  In  aeveral  features  of  the  cbancteria- 
tlca  of  an  acUoa  for  tbe  wflltid  tort,  aitd, 
though  the  damages  recoverable  by  tbe  plaintiff 
for  mental  sulterug  are  spoken  of  aa  compen- 
aatory,  the  tervmt  language  of  tbe  courts  fn^ 
dicate*  bow  shadowy  is  the  Une  that  wparatea 
them  from  tbooe  strictly  pnnitary.  Miritoit 
V.  Buifi,  18  Allen,  144;  Xvrii  v.  AwtU,  7* 
Ind.  fi9S;  nom  v.  Knapp,  49  N.  T.  47S; 
JohTuon  V.  Jenkin*,  94  N.  T.  259;  Otrn/M  v. 
CMSatvA,  1  N.  J.  L.  77. 

Bo  much,  Indeed,  does  the  motive  of  tbe  d» 
f  endant  enter  into  tbe  question  of  damues  that 
In  Johnt(m  v.  i/Mil^nf  be  waapermittea  toglve 
In  evidence.  In  mltigBttonof  oamages,  tbeftct 
thai  he  refused  to  consummate  tbe  marriage 


writennpon  the  ■ub>ct  of  damages,   notably 


riage  la  not  of  an  exceptional  character,  accept 
the  measure  of  damages  therein  appUed  aa  ap- 
propriate In  all  actttms  tor  breach  of  cootnct 
where  the  losses  tustsitied  are  not,  I7  reaaon 
of  tbe  nature  of  tbetnasactioti,  of  a  peciuiaiT 
nature.  The  anthoriHea  dted  by  Bntberlaiu 
other  than  thoae  In  actions  for  breach  of  con- 
tract of  marriage  are  EoUt  v.  London  d  8.  W. 
B.C1K  Ik  R.  10  Q.  B.  Ill;  Wardt.  Snith.n 
Price.  19;  WilUanu  v.  Vattderbilt,  38  N.  Y. 
917,  and  Jobm  v.  Tb  Oorlet,  17  Cal.  487.  The 
first  of  these  cases  decides  only  that  a  psMcnp 
ger  who,  with  hia  wife  and  two  small  children, 
were  negUgeaUy  disembarked  hy  a  railway  at 
a  pdnt  four  milw  from  his  destination,  on  a 
tuny  night,  might  recover  for  the  Inconven- 
loice  of  baviog  to  walk  that  distance,  he  bdng 
unable  to  aecnra  a  conveyance.  In  Ward  v. 
Antfh  the  damages  ncoyectd  were  for  a  peca- 
uiarv  loes.  Jpnet  t.  T^  OorU»  was  a  case  of 
willful  wrong  and  fraud.  In  WilUamMW.  Fiin> 
derbUt,  wbk£  was  an  action  of  tort  for  breach 
of  duty,  the  defendant  had  agreed  to  transport 
tbe  phlntiff  from  New  York  to  San  Frandsco 
eid  Nicaragua,  The  defendnat's  vessel,  sail- 
ing from  Ibe  Istbmuc  to  San  Prandsco,  waa 
lost  at  sea,  and  be  negllgeotiy  omitted  to  sup- 


to  disease  peculiar  to  tbe  Isthmus,  which  he 
oontracted,  and  was  eventually  compelled  to 
return  to  New  York.  It  was  held  that  tbe 
plaintiff  was  entitled  to  recover  for  loss  of 
lime  occasioned  by  and  expenaea  of  bis  slck- 
nesa;  the  court  saying;  "If  one  of  plaintUTa 
Hmba  had  been  broken,  through  tbe  careless- 
ness of  tbe  agents  or  servants  <3  ths  defendant 


BUPRUUI  OODBT. 


Mat,. 


tt  it  tettled  tliat  ha  coold  bave  recovered  the 
expeasea  of  the  Btcknew  occnBloned  thereby, 
and  for  the  coiuequent  loes  of  time,  and  alto 
compensatloii  for  the  bodily  pain  and  luftering 
(nuaed  by  auch  breaking  of  the  limb.  The 
principle  on  which  ^  lecoTerjr,  In  mch  caw,  la 
allowed  for  bodily  pain  and  auSerlug,  loas  of 
time  and  expeoaes,  mitt^a  the  recOTCrr  in  thla 
case  for  the  plainHffa  loss  of  time  ana  loaa  of 
health,  and  hia  ezpenara  during  his  atckneaa." 
It  ia  npon  the  aaggestlona  of  the  tezt-vrileri, 
aupported  by  autbwnUea  which  bare  been  given 
a  etrained  conaCTUctfoti.  and  upon  a  miBsppli- 
catloD  of  the  rtile  that  datnagea  for  alnreach  of 
contract  are  commenaurate  with  the  injury 
contemplated  by  the  paitfes.  that '" 


,_        _.   jf  action  for 

which  recovery  m»  be  bad. 

The  prindiue  of  limitation  applied  by  th« 
eourta  In  cawa  InvolvlDg  pecuniary  loaa,  for 
the  DoceaaaiT  protection  of  defendanla  agatnat 
ruin  by  the  luflicUon  of  apeonlative  and  remote 
domagea,  baa  bean  perverted,  and  accepted  aa 
the  etaodard  of  meaBurement  of  damagea  tn  a 
clasa  of  caaea  in  which  the  sole  injury  sustained 
ia  confeaaedly  Incapable  of  compenaatioo,  and 
in  which  any  damages  awarded  mast,  from  the 
natuTe  of  things,  be  purely  speculative  and  un- 
certain. In  1S81,  in  the  caae  of  So  SelU  v. 
Wttlent   U.   TiUg.   Oo.   6S  Tez.   308,  the  Su- 

Sireme  Gourtof  Teias.relylQguponiheautbor- 
ty  of  two  prevloua  deciaions  in  that  State 
{Ilav*  V,  Sainton  S  G.  Jf.  &  Ch.  4B  Tex.  3T», 
aDd  Boutton  A  0.  N.  R.  Oo.  f.  Sandaa,  00 
Tex.  261)  In  one  of  whicb  an  aManlt  and  bat- 
tery had  been  committed  on  the  paaaeoger,  and 
in  (ha  other  aerlous  and  permanent  phyaleal  in- 
jury had  been  raflered,  for  which  damages  for 
mental  pain  and  angnlah  bad  been  allowed, 
and  upon  a  mggeatlon  in  the  text  of  Hheaimao 
ft  Bedfleld  on  ifegllgeDce,  onnipporied  by  any 
authority,  deddedUiat  the  aendee  of  a  menage 
might  recover  bom  the  company,  aa  compen- 
■atory  damages,  for  mental  suflering  cansed 
by  ita  failun  to  promptly  deliver  a  message 
which  anooonced  to  Dim  the  death  of  bia 
mother,  by  reason  ol  which  default  he  waa  not 
informed  of  ber  death  and  failed  to  atleod  her 
funeral,  Thia  decision  has  been  since  over- 
ruled, upon  a  snbordlnate  poiot,  but  the  gen- 
eral proposition  thereby  eatabllshed,  that  men- 
tal auflering,  dlscoanecled  from  physical  In- 
tiry,  may  be  compensated  for  In  actions  for 
reach  of  contract,  haa  been  since  repeatedly 
reaffirmed.  Oitlf.  C.  dt  S.  F.  R.  Oo.  v.  /-ery, 
69  Tez.  642,  06tj;  BtvaHt.  Wtitem  U.  TeUg. 
Oo.  66  Tex.  680;  MoAOen  v.  Wutom  U.  Teltff. 
Oo.  70  Tex.  348;  Wettem  U.  Tdig.  Oo.  v. 
Cooper,  71  Tex.  607,  1  L.  R  A.  738;  Loper  v. 
WaUm  V.  T^.  Co.  70  Tex.  889;  Wtttam  U. 
TeUg.  Oo.  v.  Bimpvm,  78  Tex.  422;  Watem  U. 
TeUff.  Oo.  V.  AdaTM,  7G  Tex.  5S7,  S  L.  R.  A. 
844;  Wettem  U.  Tdeff.  Co.  v.  Fe^let,  75  Tex. 
687;  Wetltm  U.  TeUg.  Co.  v.  Moore,  78  Tex. 
67;  Weiiem  U.  Tdeo.  Oo.  v.  Broetehe,  73  Tec. 
«S1. 

The  courts  of  Alabama,  Tennessee,  Indiana 
and  KeotDCky  have  followed  the  Supreme 
Court  of  Texas,  reiving  upon  the  decisions 
above  noted  as  authority.  Wettem  U.  Tdeg.  Co. 
V.  Btndertojt,  89  Ala.  BIO;  Wadnwth  v.  Wttt- 
18  L.B.  A. 


tm  TT.  TUtg.  Ot.  86  Tenn.  6SS;  Btm  v.  Wat- 
em  U.  TOtg.  Oo.  128  Ind.  29S.  7  L.  R  A.S88; 
Chapmany.Wttttm  U.  TeUm.  Oo.  (E7.)80Am. 
ft  £ng.  Corp.  Caa.  636.  These  casea,  aafaxts 
we  have  been  able  to  discover,  rest  upon  the 
authority  of  each  other,  finding  no  aupport  in 
the  decisions  of  the  other  Blau*  nor  tboee  of 
England. 


In  actions  for  Injuries  sustained  by  the  nee- 
Iigenoe  of  the  defendant,  where  serioua  bodi^ 
harm  bat  resulted,  the  generally  accepted  rule 


mental  Buffering  In  such  Instances,  oinat,  givtt 
damages  for  both.  Elxpresalona  used  by  the 
courts  aa  arniment  or  fllustiation  in  those 
cases,  in  which  damagea  for  mental  suffering 
are  recoverable  because  such  suffering  is  de- 
clared to  be  Inaeparable  from  physical  pain 
and  injury,  Iiave  been  seized  upon  as  susiain- 
Inga  nghtof  action  for  mental  suftering  alone, 
or  for  auch  aufferlng  coupled  with  the  right  in 
the  plaintiff  to  mere^  nominal  damages.  Dam- 
age* for  mental  suffering  have  been  very  gene- 
rally allowed  in  three  classes  of  cases:  (1> 
Where,  by  the  merely  negligent  act  of  the  de- 
fendant,  physical  hijury  haa  been  Bastained; 
and  ■□  this  class  of  cases  they  are  compensa- 
tory, and  the  reason  given  for  their  aUowanca- 
by  all  the  courts  la  that  the  one  cannot  be  sepa- 
rated from  the  other.  (3)  In  actions  for  breacb 
of  contract  of  marriage.  (S)  In  cases  of  wiU- 
Col  wrong.  espedaUy  those  affecting  the  liberty, 
character,  reputation,  personal  serarity,  or  do- 
mestic relations  of  the  injured  party.  Th» 
dedsionB  in  Tezsa,  Teoneasee,  Enitncky,  In- 
diana, and  Alabama  rest  upon  arguments  and 
UluetiatloDa  drawn  from  cases  <n  one  or  tha 
other  of  these  cissses,  or  upon  the  geneni 
proposilioD  that  damagea  mnst  In  all  casea  be 
oomnoensurate  with  the  Injury  tostaioed  to  the- 
extent  that  they  were  in  me  contemplation  of 
tbe  parties  to  a  contract,  or  abonld  have  been 
foreseen  ss  the  probable  consequences  of  Us 
conduct  by  tbe  n^ligent  defendant.  These 
decisions  are  not  in  our  opinion  sustained  by 
any  of  tbe  analogies  by  which  they  are  snughL 
to  be  supported.  These  cases  are  totally  dif- 
ferent from  those  In  which  damages  for  men- 
tal suffering  have  been  allowed,  and  it  is  nota- 
ble that  in  no  one  of  them  Is  there  a  citatkni  of 
a  single  caae,  decided  prior  to  the  Goto  of  Bo- 
Belle,  in  which  an  action  for  breach  of  con- 
tract lexcept  octiooB  for  breacb  of  contract  ot 
marnage).  or  In  an  action  oo  the  case  for  In- 
Juriee  resuLiiog  from  mere  neRllgenoe.  damagea 
were  allowed  for  mental  pain  disconnected 
from  physical  Injury.  There  Is  an  absence  of 
authority  upon  the  direct  question  of  the  right 
of  recovery  for  mere  grief  or  diaappointmeot, 
probably  for  the  reason  that  prior  to  the  £t^ 
Bdle  Oait  the  bar  bad  not  entertained  tbe  view 
that  an  action  therefor  could  be  maintained, 
but  (here  are  several  cases  in  which  responsi- 
bility for  mental  dlsturbaDoe  by  reason  of 
fright  has  been  considered.  It  has  been  held 
that  fright  attending  an  acddent,  resaltiag 
from  nwligence  by  which  bodily  Injury  waa 
sustained,  waa  properly  oonaidered  by  the  jury 
Id  awardlns  damages.  Begtr  v.  BaASanut^. 
38  Conn.  200;  Maiteri  v.  Wairm.  37  Conn.  SOS; 
(hoper  V.  JTuItfiu,  80  Oa.  i«:  Cannins  v. 
WiUiam*tewn,  1  Ouab.  401.    Bat  where  there 
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Ib  no  bcxlQy  Idjtuj  dBmaire*  for  frigbt  ilioiild 
not  be  elveii.  Canning  y,  WdliamttoKn,  rupra; 
Victonan  S.  Qmn.  v.  Oovltat,  L.  B.  18  App. 
Cu.  323;  Wymm  t.  Leamtt,  Tl  Me.  837;  I^neh 
T.  Knight,  fi  H.  L.  Oas.  ST7,  OOa 

In  flanminglon  t.  SmitAtrt,  9  Car.  A  P. 
202,  the  plfiimUI  roed  to  nearer  for  lo^riea 
Inflicted  upon  bis  minor  son  and  servant  bj 
the  negligence  of  tbe  defendant,  and  claimed 
compensation  for  the  Injury  to  bia  pMental 
feelingB,  but  the  claim  was  rejected.  We  are 
not  dUpoeed  to  depart  from  what  we  consider 
the  old  and  aettl«d  prindplei  of  taw.  nor  to 
follow  tbe  few  conrta  In  vblcb  the  new  rule 
has  been  annonncwl.    The  difficulty  of  apply- 


Bulti  for  mental  pain  alone.  No  one  but  the 
jtlaintilf  can  know  whether  he  really  Ruifeis 
any  mental  disturbance,  and  its  extent  and  ee- 
v^ty  most  depend  npon  bia  own  mental 
peculiarity.  In  tbe  nature  of  things,  money 
can  neither  palliate  nor  compensate  the  injury 
be  haa  sustained.  "Mental  pain  and  anxieiy 
the  law  cannot  value,  sod  does  not  pretend  to 
redress,  when  the  unlawful  act  complained  of 
causes  that  alone."  Zameh  ▼.  Knight,  0  H.  L. 
CaaSTJ. 

The  rapid  multiplication  of  cases  of  this 
character  in  the  State  of  Texas  since  tbe  Cam 
of  So  BdU  indicates,  to  some  extent,  the  fleld 
of  apeculatlTe  litigation  opened  up  by  that  de- 
cision. The  coune  of  decision  showe  how  dlf- 
Acnlt  the  subject  li  of  control.  In  So  SMit 
Com  it  was  held  that  the  sendee  of  tbe  unde- 
lirered  message,  who  had  paid  nothing  for  iia 
transmission,  might  recover  forthe  mental  suf- 
feringflowlngfromltsnon-delivery.  In  Uidf, 
(7.  *  a  F.  B.  Co.  V.  Lety.  59  Tei.  564,  that 
case  was  overruled.  In  so  tar  as  tbe  right  of  ac- 
tion was  recogniz^  In  the  sendee,  and  it  was 
held  thstoulv  the  person  entering  into  tbe  con- 
tract with  tne  company  might  Kie.  Bat  in 
WeHem  V.  TOtg.  Co.  v.  Cooper,  71  Tex.  807, 
where  the  husband  bed  sent  the  dispatch  call- 
ing a  physician  to  attend  bis  wife  In  her  con- 
finement, it  was  held  tliat  tbe  htuband  (tbe 
sender  of  the  message)  could  not  recover  for 
his  mental  suffering  caused  by  tbe  neetigence 
of  tbe  company  In  falling  to  deliver  the  mes- 
sage, but  that,  suing  in  right  of  his  wife  (wbo 
was  not  a  party  to  the  contract  with  tbe  com- 
pany), be  mlsht  recover  for  her  mental  suSer- 
Ing.  It  is  held  In  that  State  that  tbe  telegraph 
company  must  be  Informed,  either  by  tbe  face 
of  tbe  meauge  or  by  extraneous  notice,  of  the 
relationship  of  tbe  parties  and  the  punxirt  of 
the  message,  to  warrant  tbe  recovery  of  dam- 
ages for  mental  suffering.  It  has  been  decided 
that  this  dispatch  did  not  aufOdenUy  Indicate 
IS  L.R.A. 
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evening"  ( Wuttrn  U.  TOtg.  Co.  v.  Brotm,  U 
Tex.  738),  while  the  foUowInr  one  did,  "Billy 
Is  very  low;  come  at  once"  (Weil«m  tT.  Ttleg, 
Co,  V.  Moon  7C  Tex.  60).  And  a  distinction 
■eems  to  be  drawn  between  the  negligence  of 
failing  to  deliver  a  dispatch  which  causes  men- 
tal pain  and  suffering  and  failing  to  deliver 
one  which.  If  delivered,  wonld  relieve  nch  snf- 
fetlng^ 

In  flJweB  V.  ff"«s(«r»  P.  Zte;?.  Cb. ,  75  Tex.  86, 
the  plaintiff  and  his  wife  had  received  informa- 
tion of  the  dasgerotu  iilnesa  of  her  mother. 
Sabsequently  a  dispatch  was  sent  containing 
information  of  the  mother's  improved  condt 
tion.  This  dispatch  tbe  company  failed  to  d^ 
liver.  Suit  was  brought,  bat  recovery  wa» 
denied,  the  court  saying:  "Tbedemurrerwas 
properly  sustained.  The  damage  here  com- 
plained of  was  the  mere  contioned  anxiety 
caused  by  the  faUure  promptlv  to  deliver  tbe 
message.  Some  kind  of  unpleasant  emotion 
in  the  mind  ot  the  Injured  party  la  probably 
tbe  result  of  a  breach  of  contract  In  moat  cases. 
But  tbe  cases  are  rare  in  which  such  emotion 
can  be  held  to  be  an  element  ot  the  damagea 
resulting  from  the  breach.  For  injury  tofeel- 
Inf(s  in  such  cases,  tbe  courts  cannot  give  re- 
dress. Any  Diher  rule  would  result  In  Intoler- 
able liligatlou."  Tbe  manlteet  effect  of  thia 
decision  is  to  deny  to  a  party  injured  redresa 
for  mental  suffering  contemplate  by  the  par- 
ties to  tbe  contract  as  the  proMble  conaequencft 


resorted  to  (or  the  purpose  of  obetructing  th^ 
tide  of  "intolerable  htlntion"  flowing  from  thft 
decisions  following  the  8o  Stile  Com,  Ken- 
tucky, Tennessee,  Indiana  and  Alabama  have 
but  recently  eatabliabed  tbe  rale,  the  dangers 
and  difBcul  ties  of  which  are  becoming  apparent 
in  Texas.  Tbe  "Intolerable  lltitnttion"  Invited 
and  appearing  In  Texas  has  not  yet  fairly  com- 
menced in  those  States.  It  will,  however,  ap- 
pear in  due  time,  and  the  courts  will  be  forced 
to  resort  to  refined  limitations,  as  Texas  ha» 
done,  to  restrict  it,  We  prefer  tbe  safety  af- 
forded by  tbe  conservatiam  of  the  old  law,  aa 
we  understand  It  to  be,  and  are  ot  oi^nion  that 
no  recover;  for  mental  suffering  can  be  had 
under  the  drcumstaoces  of  this  case.  BorraA 
V.  lUinoit  Cent.  S.  Co.  60  Miss.  14;  8a!ina  v. 
IVMper,  37  Kan.  544;  We»t  v,  Watern  V. 
Teleg.  Co.  80  Kan.  08;  BumtU  v.  Wertem  V. 
Teltg.  Co.  8  Dak.  SIC;  Wyman  v.  Leavitt.  Tl 
Me.  337:  Llpu/i  v.  Knight,  9  H.  L.  Caa.  577; 
Vietonan  R.  Qmr*.  v.  OntltoM.  L.  R.  IS  App. 
Cas.  222:  Indianapoiit  A  Bt.  L.  B,  Oo.  v. 
StaMa.  S3  HI.  818;  Johnton  t.WtUt,  Fbrga  A 
Oo.  6  Nev,  224;  9  Greenl.  Bv.  g  366;  Wood'* 
Mayne,  Dam.  7S. 
Sneried  and  remandti. 
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APPEAL  t^plalnllff  from  a  Jnd^eot  of  Use 
Appellate  Court,  Ffist  Diatrict,  afflimlDf  % 
Jadgmentot  the  Oircnlt  Court  for  Cook  Count; 
SBBtalulDg  A  demurrer  to  the  cotuplalDt  Id  *d 
■oUon  broa^t  to  recover  damages  for  On  al- 
lesed  inbHcatloii  of  a  llbd.    Bmemd, 


Mr.  Joha  J.  Knlekarbooker  for  appeUec. 

P^CariwHt 

The  demurrer  admlti  all  lach  facta  allemd 
Id  tbe  declaratioD  as  an  well  pleaded.  Qould, 
Fl.  Chan  *,  g  4  The  declaration  here  aliegai 
-wllb  auffldent  legal  medaloii,  that  the  defend- 
ant faltelj  and  malldonalj  publlsbed  of  the 
plalnllft  language,  whlob  la  literallj  tnuscribed 
in  the  declantlOD.  cbargliig  that  the  plaintiff 
U  an  "anansbiat.'*  An  "anarcbiafit  defined 
b;  Webster  to  be:  "An  uaich;  one  -who  ex- 
cites revult,  or  promotes  disorder  In  a  Blate," 
and  this  ve  assume  to  be  a  anffideotlj  accurate 
deflnition  of  the  nonL  It  ia,  moreoTer,  here 
allefted  tbat.  at  the  time  and  place  of  Uie  pub- 
lication complained  of,  ft  was  commonlj  un. 
dereiood  and  believed  that  "the  doctrinee, 
opinions,  beliefs,  leachlns*,  and  teneta  of  said 
«laH.  pan;,  or  sect  called '  Aoaichists,'  aa  afors- 
aaid.  and  of  the  persona  composing  said  class, 
pert;,  or  sect,  is  tbat  the  law  and  order  of  so- 
ciety then,  and  ever  since  then,  and  now,  ex- 
isting should  be  overthrown  b;  icvolutloii  and 
force."  It  cannot  therefore  be  correctly  said 
tbst  this  Is  no  more  than  charglDg  the  plelntlfl 
with  being  a  member  of  a  ceitsin  political  par- 
ty: for  anarchy,  belnE  the  enemy  of  all  — 
crnmenta,  is  necessarily  tbe  reverse  -'  -  - 
cal  party,  which  is  alwars  in  luppoi 
form  of  government,  and,  professedly,  of  tbat 


of  all  gov- 
of  a  politl- 


whichlstbebeat.  It  seans  to  ham  beo  as- 
snmed,  In  tbe  courts  below,that  it  la  not  libdoos 
to  pubUsh,  fiUsel*  and  msllctously,  tbat  ons 
entertains  fvlociidea  merely  which  If  gutM 
Into  practice  would  be  vfolatlTa  of  law  and 
destruciire  of  all  goveruDient  and  of  every 
tight  secured  1^  ft.  It  may  for  tbe  prcKui  ba 
conceded  tbat  an  action  would  not  Us  fct 
slander  because  of  the  speaking  of  words, 
orsllj  cmty,  whlcfa  would  amount  to  such  s 
charn  against  an  Indlvldnal;  but  the  role  bi 
Rgsrd  to  libel  Is  different  An  action  forlibd 
mav  be  sustained  for  wcvda  puUfshed  whidi 
tend  to  bring  the  pUntlff  Into  pnUkt  bstied, 
contempt,  ot  Tidlcole,  even  though  the  ssum 
words  spoken  would  not  have  been  actionatdc 
Folkard,  Starkie,  Sbuder  ft  Libel,  S§  IBS,  IH; 
Newell,  DefamaiioD,  p.  78  «(  sm./  Bare  is  W. 
Lead.  Oaa,  181;  8  Am.  ft  I&g.  Bueydop. 
Law.  298,  and  cases  dted  In  notes  And  It 
would  seem  so  apparent  that  an  indlridnal  may 
be  brought  into  hatred,  contempt,  or  ridicule, 
within  the  meaning  of  tbe  law,  t^  professioff 
vicious,  degrading,  or  absurd  pilDdfdes,  and 
espedall;  by  protessInK  them  and  also  oonfed- 
ersting  with  others,  aUke  professlnK  them,  to 
gtve  tbem  effect,  tbst  It  can  need  no  dlecuiwkw. 
The  following  casea  may,  however,  be  referred 
to  as  iUiistnAlve  of  the  cortoctneas  of  this  view 
ofthetawi  Sww  v.  mwtrfaA,  18  Q.  B.  eW; 
Waldet  V.  Btahf,  1  a  B.  Ml;  IKOmims  t. 
Kanet,  4  Humph.  9;  Duntan  v,  Btvnt,  IS  B- 
Mon.  188;  Stota  t.  Cbnesrw,  •  Cc»n.  «38,  8 
Am.  Dec.  180;  OUa  v.  Oatt,  8  Ga.  878. 
Since  government  is  tbe  only  guaranty  m 
,n  have  for  protectloo  In  the  enj(nm«it  of 
life,  and  of  all  that  makes  life  dadraUe,  ft  k 
inevitable  that  all  cood  dttsens  must  vnard 
tboae  who  advocatelts  destruction  dther  with 
feelings  of  hatred  or  contempt.  In  the  same 
measure  that  they  may  regard  them  as  power- 
ful or  Impotent  to  carry  oot  what  *ey  adro- 
cale.  And  admitting,  Ihercfore,  as  this  de- 
murrer does,  that  this  publlcatiou  was  made 
falsely  and  malidonsly,  aa  set  out  In  tbe  decta- 
ratloo,  we  cannot  escape  tbe  coodualon  that  It 
is  libelous.  The  Judgmeota  of  the  appellata 
and  dicult  conita  are  reversed,  and  tbe  causs 
Is  remanded  to  tbe  drcnit  oourt,  with  dlieo- 
tlons  to  that  court  to  overrule  the  demurm  to 
the  declaiatlon,  and  allow  tbe  defendant  to 
answer  over  If  It  shall  so  dealre;  and  theioupf 
to  proceed  d«  voto. 
Judgiamt  net  rtei,  and  cause  rwnanded. 
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L  PUXUO,  OlVIQUL,  AXS  BTATOTOxr  HATimUl 


The  gnnrlii(  ImporUoce  of  ballot  refonu 
^T«i  iDteren  to  oaaw  on  (be  new  Ballot  AcU 
■of  tlM  dlflereat  Btetet.  A  case  deddlog 
iCOtberthtnciMrenllmpoEUiitciaaBtlou 


«moiiK«t__.      __.    _         ,  ^   _ 

«■  to  the  TBlidllT  of  ImUoU  witb  priDtinc  "off- 
Mtt,"  gnam  q>ot^  etc,  on  tlie  faacka  abo  d«- 
■ddw  that  the  oae  of  red  Ink  or  an  indelible 
pendl  inbetaiitlallf  compUei  wltb  w>  Act  n- 
-qulitDg  eramrea,  eUs.,  to  be  made  witti  a  lead 
ipenoOorcoaiinon  writing  Ink.  It  alradedded 
■tbat  meraly  eratdnft  a  QBine  li  of  no  effect 
wlUiout  sabatltutlDg  anotber  or  wdttng  the 
-worda  "no  vote."    (Cal.)751, 

Another  ballot-law  decMon  hold*  that  Qie 
fiartj  name  on  the  "banot  mar  be  niflldently 
shown  In  a  vignette  without  making  the  name 
a  wpat&te  bewHiw.  Alao  that  boA  tickets 
«nade  bj  dlvlsfiMi  ct  a  tpUt  convention  an  to 
be  pnt  OB  the  ballola  aa  praaented  b^  the  n- 
nteetlve  committees  wifltont  mj  decMm  bf 
the  dection  cotnmiaalonen  a»  to  ibetr  regnlar- 

Abalh     ._.       __      ^ 

an  dectot  ftom  castfBg  hi*  rote  fairly  d< 


bj  dsdariag  who  is  the  Iwal  o 
"IS  salary,    and.)  177. 
The  role  that  a  aped  ..     . 

r  to  di»w  moB^  bom  the 


A  bnTIot  reform  Act  which  dees  not  uf event 
an  dectot  ftom  casffng  hi*  rote  fairly  ooeanot 
Interfen  with  hia  prirflegM  or  Innnimitiei,  and 
the  lequirement  Im  he  plitee  »  mark  opposite 
the  name  of  tte  candidate  does  not  impose  w 
cdncatlonalqnaHfleatiDn  within  «  eoiutltutional 
profaibtttott.    (Tenu.)  168. 

AdJoomnMnt  of  an  deotioB  contest  beymd 
the  dma  limlled  bj  statute  ^taohite^  disooo- 
tianea  it  even  If  both  pertiee  conaent  to  pto- 
ceed.    (tad.)  40. 

Tlia  twenty  d^  Qmlled  for  an  election  ood- 

tesl  by  bdlana  Siatutei  begliM  to  lun  as  aoon 

aa  the  boMd   haa  ooDvened  and  organlaed, 

aithoogh  the  tilal  is  not  begun.    Id. 

AppropriuUtmt^ 

A  prorlsion  In  an  AppiopriatloD  Act  that  the 
salary  for  a  certain  office  shall  be  p^  to  a 
«ertun  person  named,  and  none  other,  and  a 
Btatnte  proridlng  a  penalty  for  paying  It  to  any 
other  pnaon  than  the  one  named,  are  atitoliite- 

IjTOiaasa'  

U  L.  R.  A. 


u  attempts  to  ezendse  Judicial  powers 


meat  ofsecntary,  slenograplHT  ud  olBeem  of 
the  Senate  during  the  littiog  of  the  Benate  for 
an  Impeachment  trlaL    (Kan.)  SSa. 

The  aaffldencT  <rf  an  appiopilMioo  li  oon- 
■tdeted  br  an  Indiana  case  wUch  also  deddaa 
ttiat  the  snm  approprialed  tor  a  soldien'  end 
saOofs'  monument  muat  ail  be  emnded  fcr 
Che  structaral  work  mat  not  for  inodeoial  ex- 
peBSea.    (Ind.)ltS. 

Sarior  lAnet. 

The  power  of  a  dty  under  its  diarter  to  ee- 
MAlsh  harbor  tinea  extends  to  snlMcqQent 
alteratlens  of  the  lloee  aa  propar  occasion  may 
tequtre  t>y  Oie  estsbllsfainetn  of  new  ones. 
(Oonn.)  DM. 

SMrit  Lt^  Oampcmf. 

Tbe  validly  of  a  Ucense  to  an  electric  light 
eompany  to  use  streets  is  upheld  in  an  Indiana 


each  Ughta  need  not  be  given  nnleas  required 
by  statute  where  pajme^  is  to  be  ntade  ftom 
the  corporation  treasury.    (Ind.)  H7, 

The  distinction  sometinas   recognized  b^ 


llmltatloii  extends  to  debts  of  all  klnda. 
(Ho.)  M4. 

if^ndpobr  4f  Waler  Bupfi^. 

An  exduslve  right  to  supply  a  dty  with 

water  for  a  term  of  years  cannot  be  given  to  4 

water  cempeny  by  the  dty.    (Tex.)  888. 

Beardt  uf  fEeoUA. 

Tbe  authority  of  county  boards  of  health  in 


(Prauoi  Onroui*  a 
floDaot  laM  for  rmnigattoii  or  dlslnfecdon  of 
TCMdi  vhidi  an  not  nibtoct  to  quaisatlne. 
Cna.)S4S. 

Ait7nHiJ  Aid  BonA. 

Tklw  KprweDtationi  to  Induce  penou  to 

■Igo  ft  pettdoD  for  an  electfoD  to  toue  railway 

boodi  niRy  be  sbown  u  a  grouod  of  enjoiiiing 

tbe  iHue  of  the  bonds.     (Neb.)  811. 

Intentate  Comment. 

A  aUte  itatute  probibittng  freight  tiahia 
from  nioolng  on  Sunday  beiween  ■nnrlae  and 
•uDMt  except  wftli  liTe-atock  or  perishable 
freiebt,  or  to  complete  a  trip  «hlCD  can  be 
flnlshel  before  S  A.  H.,  Is  invalid  as  arKiila- 
tion  of  commerce  so  far  as  it  appUca  to  Inter- 
state  frelgbt  trains.     (Va.)  107. 

An  inlercstlDg  Ulostntlon  of  a  r^nlattan  in- 
directly affecting  iDterstate  commerce,  but  Dot 
oomlltutlDg  an  uolawfal  renlatioD  thereof 
is  a  Btatato  probCbltlDg  game  birds  to  be  killed 
for  tbe  purpose  of  conTeylng  them  out  of  tbe 
Btele.    (Conn.)BI)4. 

But  tbe  Game  Laws  of  a  State  can  glre  no 
authority  to  take  carcasses  of  animals  oi  parts 
thereof  while  in  the  course  of  transportstlon 
awey  from  a  onmmoD  canler  on  tbe  around 
that  tbe  animala  have  been  killed  in  rlolatlOD 
of  such  lawB.    <He.)  8& 

It  Is  an  nnootutitntloiul  r^iilation  of  com- 
iBeroe  for  a  stale  statate  to  require  a  carrier  to 
lemore  a  pocff  penon  without  a  Bettlement  Id 
tbe  Slate  whom  tbe  carrier  baa  brought  Into 
tbe  State.    (He.)  686. 

Bmintnt  Domain, 

Tbe  taking  of  property  wlthcal  due  com- 
pensation does  not  apply  to  tbe  mere  depreda- 
tloD  in  value  of  the  lot  of  an  abutting  owner 
who  does  not  own  tbe  ttreat,  on  account  of 
tbe  constmctioD  of  a  railroad  In  tbe  street 
where  there  Is  no  actual  inraslon  or  physical 
interference  with  bis  premises  or  access  there- 
to.   (Md.)l». 

Tbe  light  to  spproprlste  for  public  use  land 
which  has  already  been  appropriated  la  upheld 
In  rase  of  a  water  company,  which  bas  per- 
mission to  tske  water  from  a  pood  of  wliicb 
the  diores  have  already  been  appropriated  for 
other  public  uses  where  the  land  Is  not  India- 
pensable  to  tbe  prior  apptoprlstorbnt  is  to  the 
water  company.    (Haas.)  832. 

Express  legiiUtiTe  authoritr  is  not  neces- 
laiy  to  Justify  county  commissioners  in  taking 
a  strip  of  land  from  a  school-house  lot  for  a 
town-way.    (Mass.)  1S7. 

PalieePawr. 


tend  to  absolute  dlsnetton  to  give  and  revoke 
permission  to  keep  and  store  such  oils  without 
SOT  rule  for  determining  the  condltioDB,   (Ind.) 

The  suspension  of  electric  wire*  over  or  up- 
on tbe  roofs  of  buildings,  wblcb  is  shown  to 
be  extremely  dangerous  as  liable  to  cause  or 
prevent  tbe  exIingalBbment  of  fires,  may  be 

erohibited  by  ordinance  and  removed  by  pub- 
c  officers  oo  failure  of  tbe  owners  after  notice 
to  remove  them.    (C.  C.  N.  D.  CaL)  ISl. 

Legislative  authority  loconatnict  a  telegraph 
line  on  a  public  way  la  not  Irrevocable  and  Is 
subiect  to  tbe  police  power.    <N.  Y.)  464 

Ijie  police  power  of  a  city  given  by  charter 
»  L.  R.  A. 


may  extend  to  a  penal  ordiaanee  flxfng  di» 
' '  >f  loaves  of  bread.    '^'-»-  ■  ~"" 

Jlpal  powerlores 

inga  is  discussed  in  a  case  which  decide^ 


Municipal  power  to  restrict  wooden  boHd- 


among  other  tblngs,  that  such  power  is  not- 
absolute,    (Ind.)  4Sl. 

StgiJation  i^Bailroadi. 

That  a  dmnmy  railroad  is  a  railroad  within 
tbe  meanins  of  etalntea  legutating  the  opa»- 
tlon  of  railroads  is  also  oedded  by  tbe  Ba> 
preme  Court  of  Tennessee    (Tenn.)  180. 

The  du^  of  keeping  a  lookout  upon  a  loco- 
motive, Imposed  by  the  Tennesaee  statutes  on 
every  railroad  company,  requires  tbe  epgiDe 
as  well  aa  the  lookout  to  bs  at  tbe  bead  of  tbe 
traliL    <Tmii.>8S4 

PrttOtga^OitiMeia. 

A  staluta  denying  dower  to  nonresident  wid- 
ows does  not  violate  the  constitutional  provis- 
ion sa  to  tbe  privllegea  and  immunities  of' 
citizens.    (Kan.)  28S. 

ZhtaPrtumt. 


the  purchaser  Is  rdmbursed  for  hia  bid  with 
Interest  and  coats  of  defending  the  title.  (N. 
T.)804. 

Ituohent  Lav, 

A  (tale  insolvent  law  is  valid  as  to  nonres- 
idents so  far  as  to  defeat  a  contract  msking  s> 
prohibited  preference  of  proper^  within  Um- 
State.    (Minn.)  MS. 

Jt^uneUoR  agettmt  OrHnanet. 

An  exception  to  tbe  rule  tliat  an  InJundloD' 
win  not  lie  to  prevent  tbe  passage  of  a  munid- 
pel  ordinance  is  made  by  a  Kentucky  decision 
fn  favor  of  an  injuoction  against  an  ordinance 
to  authorize  the  illegal  transfer  of  propeny 
which  might  result  In  Irreparable  injury. 
(Ky.)  844 

OowU;  Utreiffn  BtodOMen. 

Tbe  rule  that  a  court  will  not  enforce  the 
liability  of  stockholders  under  tbe  laws  of  an- 
other Stale  is  Illustrated  In  a  case  where  sucb 
liability  bad  not  been  judicially  establlabed: 
and  tbe  corporation  bao  no  place  of  businen 
in  the  State,  and  the  parties,  though  both  non< 
resident*,  raided  In  dmerent  States  and  neither 
of  tbem  resided  in  tbe  State  where  the  cor 
poration  was  organized.  (Uass.)  56. 
NaturaUaditM. 

The  requisites  of  a  court  which  can  have- 
JurlsdlcUon  in  naturalization  proceedings  is 
discuaeed  in  a  Maine  case,  which  holds  that 
when  tbe  Judge  must  keep  and  authenticate 
tbe  records,  alUiougb  It  has  a  ncotder  U>  keep- 
tbem  when  requested  by  tbe  judge,  tbe  court 
doesnot  have  such  jurisdiction,  (Mass.)  239. 
Attemt]/t. 

Attorneys  need  no  eppcdntmant  by  any  bar 
sasoeiation  in  order  to  prefer  chargea  for  the 
disbarment  of  another  attorney  for  miscon- 
duct.   (Conn.)  767. 

Offitert. 

An  infant  may  be  appointed  a  deputy  sherUT 
unless  otherwise  provided  by  statute  although, 
under  tbe  Stale  Constitution  be  cannot  be  aa 
officer.    IN.  C.)  721. 

The  power  to  make  an  appointment  to  *n> 


RiBincl  or  Otoiaam. 


latnra  wmj  M  gW<u  to  u  admlobtntiTe  ofB- 
cer  mder  »  ocoatilntloiitil  proTbion  that  the 
•ppc^tmeDt  ihall  be  made  m  "pieacTlbed  by 
taw."    (Ind-JTO. 


An  (rfOce  u  not  necewarity  absndoiied  1)t 

iccepttOK  ui  InoompetlUe  ofiBce.    (N.  H.)  670. 

'Dm  i^hM  of  mimldpsl  oBiixn  vho  tarn 


been  mede  tnielcei  bj  utlborlW  of  «  statnte 
«re  not  rested  w>  u  to  preTent  ttie  Lciiiitatare 
from  trenftenlns  the  tnut  to  other  offlcen. 
(R  L)  817. 

The  omiseloa  of  Tenae  from  a  notarj  pnb- 
Uc'ijont,  which  I7  the  euthorityof  meiij  de- 
cdtlons  would  leem  to  be  fatal,  u  held  not  «o 
In  MlcUgan  where  the  notai;  la  s  atate  officer 
and  the  ncoid  of  hta  aiq)oiotn)eat  la  kept  in 
the  ofllce  of  the  aecielair  of  alate.  (Hlch.) 
6U. 

The  exemption  of  an  officer  from  llabjlltr 
for  pabUc  moner  deposited  In  a  bank  wblcn 
bad  the  oonfldence  of  the  pnbUo,  but  which 
afterwarde  nwpAoded,  cannot  exlend  to  a  case 
where  1m  placed  the  money  in  the  bonk  on  b 
1  depodt  In  Tlolation  of  law.    (Ala.) 


MiKral  c 


Tbn*  and  AmtmntnU. 
Bj  a  Tennont  decision  it  is  beld  Hut  a  cor- 

BoratioD  of  another  Btate  "is  taxed  by  such 
tate  for  all  its  Stock  "  to  as  to  relieie  ihare- 
bolders  In  Vermont  from  a  tax  on  tbdr  shores 
when  It  fa  subject  to  an  annoal  tax  assessed 
according  to  the  amount  of  its  pold-np  capitaL 
(VI.)  166. 
A  statoloi;  exemptlim  of  the  c^dtol  stock 


luction  of  debts  cannot  be  made  ftma 
the  valoe  of  national  bank  stock  nndet  a  state 
statute  denying  the  right  to  such  deduction 
"  to  any  bank,  oompaoy  or  corporation  exer- 
dalng  banking  powen  or  privileges. "    (Neb.) 

Oharglnr  the  expense  of  mslntslning  a  har- 
bor upon  iboee  livlDg  In  Its  Immediate  Ticlnitf 
doee  not  Tlolate  a  constitntioaal  provision  as 
to  equality  and  uniformly  of  taxation.  (Or.) 
688. 

The  rale  thatexemptios 
not  exlend  to  local  assessi 
case  of  express  ezemptioD  from  "  alf  taxation 
by  state  or  local  laws  for  any  purpose  what* 
ever."    (Ky.)  668. 

The  exemption  of  the  land  tA  Indians  from 
taxation  it  upheld  In  Indiana  by  force  of  tlia 
Ordinance  of  1787.    (Ind.)  fiU. 

j^MeJol  Taedim  Dittriet. 

The   creation  of   a  public  corporatioii  to 

maintain  a  ship  canal  at  the  moutb  of  a  navi- 

rble  liver  with  power  to  levy  taxes  theiefOT 
for  a  municipal  porpoa&    (Or.}  S&8. 


Hie  leaching  of  Qermon  In  any  school  on 
demand  of  a  certain  number  of  patrons  cannot 
be  restricted  noder  the  Indiana  statute  to 
schools  of  certain  grades  in  a  dt;.    (Ind.)  147. 


H.  OownUiiTmiX  MXd  Coxhhroiai.  Bmlatioii^ 


Stattitom  OUigatio*. 

A  mere  ststutcry  obligation  to  pay  money 

does  not  create  an  implied  promise  to  pay  It, 

but  the  obllgoUon  depends  on  the  stotate  itself. 

(Conn.)  aiO. 

PttMie  Oimtraett. 
The  constitutional  provision  for  letting  con- 
tracts to  the  lowest  bidder  requires  that  definite 
plans  and  spedflcstlons  must  accompany  on 
■dTertUement  for  bids.     (Ark.)  858. 
Qmfiietcf  Lain*. 
A  nice  distinction  between  matters  relating 
to  the  nature  and  validity  of  the  contract  and 
those  relating  to  the  remedy  Is  found  in  a 
case  holding  that  the  right  to  show  that  on  In- 
dorsement Is  affected  bv  a  collateral  oral  sgree- 
nent  is  governed  by  tne  lo  loei.    (Haes.)  63. 
.   ._.*._.  _._^^ ,  .^  u,^ 


t)y  an  agent  of  a  nonr^dent  mortngee,  (j- 
thougfa  ther  are  made  payable  at  ue  mort- 
gagee's residence.    (Ala.)  299. 


Alteration  tf  ItutrwatnU. 

The  materiality  of  alterations  in  Instruments 
Is  illnslrated  by  a  dedslon  that  the  interlinear 
tion  of  an  agreement  for  atlonieys'  fees  It  not 
material  where  they  are  provided  tor  by  stat- 
ute.   (Hicb.)818. 

FamU)  BttUmnmt. 

A  fatnDy  settlement  for  a  dlitrlbotlon  of  the 
proceeds  of  a  bmeflt  certificate  before  anyone 
18Ii.It.A. 


Buretg  at  "  Onditar.' 
The  character  of  a  surely  'hi  an  unmatured 
oblfsatioo  as  a  creditor  is  discussed  in  a  case 
bolding  that  be  Is  Included  among  "  credltora. 

Surcbasers  or  other  persons' who  are  entitled 
y  statute  to  take  property  from  a  debtor  to  sat- 
isfy tbeir  claims.    (Tex;)  Mi. 


able  when  "the  United  States  pays  judgments^ 
In  such  cases.     (Mass.)  368. 

An  Irregular  or  blank  lodorsement  under  tb» 
Connecticut  statute,  which  gives  U  the  effect 
of  on  oidluary  Indorsement,  mokes  the  in- 
dorser  liable  as  such  precisely  in  the  order  Id 
which  be  stands  upon  the  note,  although  h» 
~  above  and  before  the  payee.    (Umn.) 


signs  t 
8M. 


The  doctrine  that  a  bank  receiving  paper  for 
collection  it  liable  for  the  default  of  a  corre- 
spondent bank  to  which  it  sends  the  paper  Is 
applied  in  a  New  York  cose  to  a  default  by  ' 
the  Insolvency  of  the  correspondent.  (N.  T.) 
U\. 

Lack  of  moner  la  the  bank  to  meet  a  check 
will  not  relieve  tne  holder  from  his  obligation 
to  pTBflent  It,  where  the  drawer  woola  bave 
provided  It  or  paid  it  if  payment  bad  been  In- 
sUtedon.    (N.  T.)48. 


Hm  ffiSemwe  1)etweeB  « laTlngtbtok  book 
i&d  HI  MdliiBiT  eommflnlal  buA  OBrtiflosM  li 
citurt)  ibowa  Of  «  CanDCodcat  riecMon  iKdd- 
tag  thftt  nicb  book  la  not  «  n^oUaUe  imtro- 
nwnt  nd  cumot  be  made  M>  \>j  contnct  m  m 
toglvflso  aflgigDM  any  ilBlit  agalmt  tbe  bkiik 
where  tbe  book  wu  ofatained  br  fraud. 
(Conn.)  727. 

Active  TlgDuice  to  detect  fraud  aod  torgtrj 
ia  due  by  a  iariaga  book  offloer  to  a  depositor  OD 
paying  tiie  depoilt  to  one  pKaenlliii;  the  pate- 
book,  althouFh  th«  by-lam  ptorlu  that  the 
back  wll)  Dot  be  lesponalble  f  or  fVaud  Id  preaent- 
big  tbe  bank  bow  and  draitlD;  the  moaer, 
-where  iber  also  reqnira  Its  pnauitatioD  ^  At 
owaet  or  bit  agcDt  dalv  cooatltnted  by  a  wrlt- 
fojF  dgoed  aod  acknowledged  aa  a  condlt 
payineat.    (S.  T.}780. 

''  (Atrrten. 

'  i.  norel  can  u  to  the  ririit  to  a  flei 

Manoteed  to  a  graDtor  asd  bla  famflj'  di 

that  a  graDdchlld  of  the  KTontor  who  hu 
ccaaed  10  be  a  member  of  hU  bouwhold  Is  nut 
a  member  of  hit  famOy.    (Mate.)  KB. 

The  mudi  dUpated  qutetlon  wheUm  or  &ot 
a  eondnctor  moat  aec^  a  paManger^  woitl  aa 
to  bla  rlgbl  to  ride  on  a  ticset  where  s  mMake 
bat  been  made  bv  otlwr  weolt  of  tbe  oarrierla 
dteooMed  in  a  HitalgBlppraaae,  wbleb  deddea 
in  favorof  tbepataeiwer.    (Hlai.)88. 

Aocepttog  too  una))  a  tee  from  a  paeteaMa 
%  mtetake  will  not  defeat  the  right  to  ccdiect 
'l£t  balance  of  tbe  foil  fate  wltUo  a  reaaonable 
time  after  dlacorerlDK  the  nlatake  or  to  ejeot 
tbe  pataenger  for  failure  to  pay  IL  (Minn.) 
-£06. 

The  meaeure  of  datj  In  reapect  to  ttopplsg 


againat  an  expieta  oontiact  of  the  oarrlar  to 
perform  that  duty.    (Uatt.)  SOS. 

The  requirement  of  notice  before  remorliv 
etock  lojored  on  a  railroad  It  beld  to  be  lub- 
atantially  compiled  wltb  wbere  opportunity 
was  giten  to  tbe  station  agent  at  tlu  place  of 
^eellnatlon  to  examine  tbe  atod.  and  written 
notice  wat  aent  within  four  dayi  after  to  tbe 
^xtmpany't  claim  agent    (Kan.)  S6S. 

FaTOrltliim  between  ahlppen  by  an  agree- 
ment to  five  rebatea  la  proDoonced  illegal  at 
common  law  by  the  tnpremecoartof  Yermont 
In  the  caee  of  contracta  made  before  the  loter- 
etate  Commerce  Act    (Vt.)  70. 

Bacb  hK^msn  may  be  ualgnoJ  a  eeparate 
atand  at  tbe  depot  grcmod  of  a  railroad  com- 
pany, and  may  be  eieoted  from  the  atand  at- 
itgned  to  snotber  If  he  refaaea  to  leftte  ft,  ff  no 
anneceswrr  force  la  naed.  (Hicb.)8tf, 
,  Tbe  llabtHty  of  a  ooUon  compreai  coBapany, 
which  hat  recMTed  cotton  for  oemprcatton  ano 
ttorage  with  agreement  to  tnanre  it,  where  the 
cotton  U  deilroyed  by  Ore,  and  of  a  carrier 


Interesting  queattona  aa  to  tbe  lUbflltlet  and 
remediea,  are  dlaoniaad  In  a  Tenneatee  oaae. 

iTenn.)  618. 
18  L.  R.A. 


Tbetnomit  forwMA  a  ewdWor  mmy  Imp- 
MHy  Innue  Ut  deblot^  Ofa  k  held  l^^al^ 
tflvnrfa  decMon  to  tw  whM  ia  auBkJim  t> 
corer  tbe  debt  wllb  Intcieat  ana  tiw  eoatof  Iht 
Inanmoe  Air  the  period  M  emeniaty  of  tka 
lite  Invited.    (Pa.)4n. 

SuD-atrokn  or  heat  prettnBon  la  MM  by  a 
vety  tatereatlng  and  leaned  opInltD  «ot  to  ba 
covered  by  a  policy  of  tnannutee  againat  (■• 
Joriea  tbrcngk  aiami,  TioleBt  and  Mitfdentat 
meant,  excluding  tboae  due  to  any  diaante  <* 
bodily  InBrmfty.    <0.  0.  W.  D.  Ho.)  n4. 

DeaHi  1^  iitiisUng  deadly  gaa  in  a  wril  ti 
held  by  a  Pmneylvatila  ctaa,  MIowIm  ito 

]eadingoaaeln8L.B.  A.4«, 

violent,  external  aad  •cddttttial' 
nottobewWilntfce 


(Pa.)  «L_. 

Tbeesceptlimiii  an  teaonuMe  paUoyaninai 
Itabtlt^  tor  deaft  caond  by  tgmig  la  fctet^ 
prated  to  cover  deatb  by  atuxMlng  ithkA  ftal- 
lowadthellEktlngandWhldi  wat  tbe  laenltef 
',    <Ga.)Bae. 

The  exemption  of  an  aoddent  policy  t 


oftrteaaure 
What  cot 


onBoBday.    (Tt.}«l7. 


Inanrance  caae  wbere  theinanred  waaklUed 

by*  train  and  nraat  lM<f«  fUlen  or  been  thrown 
on  the  track  from  a  platform  not  Intonded  fot 
{Maat.)a68. 


Vohiaiaqr  encpoaate  to  mmeoenaiy  danm 
ft  not  ahown  by  running  toward  a  trdn  whkk 
doea  not  Mop  to  get  tbe  maO  and  atnmbHnf 


(^a.)    I 


the  end  of  tbe  time  la  nat  darlM 
tbe  time  a  Iranatv  of  tllle  or  panawton  wUc£ 
wUl  daftat  a  policy  allowbig  ocomiancy  by  a 

nant.    (CW.)  <[75. 

A  chattel  mortgaOB  by  mm  JMAmt  on  Dm 

roperty  makea  a  chann  ol  '  vtarea^  If  not 
.  J  tlUe  m  poeaeadcm  within  tbe  mnnlng  of  an 
Innrance  policy.    (Mlofa.)  184. 

Tbe  right  of  tbb  famred  to  taaehid  the  pol- 
icy for  mlarepreeentatlona  In  the  appBcnaon 

-  )e  by  the  agent  without  fak  knoMedg*  it 
_  drfeatMbythelMtthattbetanrerwoald 
be  bonnd  by  the  ptdloy  onleai  tacindad  b* 
btm.    (HliA.)8tf. 

Lonatimt/  fbrfiititn. 

The  removal  of  a  manufacto^  idildi  haa 

roved  a  failure  flnaodally  it  held  not  to  vlo- 

_  Je  the  right*  of  tboee  who  made  donatlona  to 

aecnre  Ita  cetabllshment  in  their  oommnnity. 

(lIicb.>69S. 


A  novd  rate  concerning  ft  deed  to  the  "bcin^ 
of  the  grantor's  aon  reavving  to  tbe  Utter  a 
life  ealate  after  Hfe  eetatet  .to, the  grantor  and 
anolher  holds  tbe  deed  to  be  a  ereacait  grant  to 
tbe  children  of  toch  ton.    (S.T.)  €7. 

A  reservation  in  a  conveyance  of  what  the 
grantor  baa  prevlonslyaoldtakea  out  of  Itodaed 
aU  that  it  bduded  In  tha  D 


ItiBrici  or  Daounnn. 


Iftad  pcerloiidT  wld,  altbongti  tbe  pilw  oon- 
TeTancM  oonveTed  only  the  surface  and  the 
grantor  Btill  owned  the  mineral*  beddM  timber 
aai  ft  mlll-aite.    (E;.)  B89. 

A  deed  tor  a  monej  oMwldwmtloii  on  oondl- 
tlOD  that  tt  ihall  beTMdilthe  grsntarfapporta 
Uta  gnuitee  tor  Hfe  and  glm  him  a  deeeot 
btvial  cotMdtntea  a  mortKage.    (Goon.)  4Si. 

The  requisite  cootractiDg  parties  do  not  ex- 
ist In  the  case  of  a  moitgaee  bj  a  person  to 
himself  as  administrator.    (Vt.)  ATQ. 

The  nec»aity  of  parttog  with  all  control 
of  deeds  In  order  to  make  a  dellrer;  is  aboirn 
bj  K  decision  htddlng  tbat  tbtrre  was  do  deli*- 
er7  where  a  box  coQlalolng  them  with  other 
propertf  was  glTen  bj  the  grantor,  when  ez- 
pecdog  to  die,  lo  aoolber  person  to  be  kept  un- 
opened notil  after  the  funeral.    (ContL)  04. 

An  agent's  authority  to  deliver  a  deed  of  gift 
U  ternSnaied  br  the  grantor's  death,  (Utab) 
714. 

But  the  death  of  the  lessee  does  not  abrogsla 
a  written  lease.     (M1b8.)S98. 

A  Btlpulalioo  In  a  written  latss  giving  the 
right  to  cat  and  use  trees  on  the  prerntsM  may 
be  waived  by  [larol.    (Miss.)  6S3, 
Partg  Watt  Affrtmtnt. 

AHboagb  an  oral  agreemrat  to  pay  half  the 
Tslua  of  a  par^-wall  when  It  Isnsed  Is  bald 
by  tbe  Texas  Supreme  Court  not  to  be  btodlng 
on  a  subsequent  purchaser,  tbe  sale  ot  the  lot 
b  held  (o  be  «  OK  ot  the  wall  within  the  mean- 
iogof  ttwoonlnoL    (Tez.)M. 

Cbsmanf  on  Salt  ^  Stent, 

A  coTeniDi  by  Mte  telKng  a  hudness  that 
she.  her  father,  husband  and  brother-in-law 
will  tefrain  from  commaoicatiDg  a  secret 
recipe  used  in  the  business  to  anyone  bat  the 
buyer,  and  from  using  trade-markB  connected 
with  the  business  under  a  penalty  of  $9,000 
named  as  stipulated  damages  in  case  of  a  vio- 
lation of  the  covenant  wltbln  five  years,  does 
not  limit  bet  liability  for  such  damages  to  her 
own  personal  violation  of  thebovenaol,  butex- 
lends  It  to  a  violation  by  any  of  the  posons 
named.    (N.  Y.)  6BB. 

Salei. 

A  somewhat  peculiar  case  in  which  tbe  oUl- 
gtttion  to  make  the  Qrst  annual  payment  in  a 
contract  ii  held  optlcmal  is  one  tor  l^e  purobase 
of  patents  with  a  cash  payment  end  an  agtaft- 
BMot  for  wuukl  payments  for  fouitcMi  yeor^ 


The  good-will  and  Oade-maita  of  an  lotolr- 
ent  manufircturing  oompai^  are  part  d  tta 
property  which  may  peas  at  an  assignee^  salt 
of  UK  min«,  maehlneTy,  etc.    (Hd.)  88a 

Private  representotttnia  made  before  a  pubHe 
auctloD  may  constitute  a  warranty.    (Vt.)  OTB.  ' 

It  may  be  shown  that  by  usage  tbe  selleni  of 
toibac«o  by  stmplea  nndeitake  to  goaruitee  the 
truth  of  Btatemeuta  on  tags  altadied  to  tho 
samples.    (Pa.)  488. 

The  iHice  And  by  a  DomUnation  of  manu- 
facturers  for  their  own  purposes  wfll  not  gov- 
ern ss  to  the  price  to  be  paid  by  a  purchaser 
from  one  of  them  for  mode  onietea  witboat 
mentioning  tbe  piloa.    (>Ddi.)  TfD. 

A  contract  for  loe  of  «  described  quality  and 
tblchoesi  Is  so  ezpren  wananiy  that  it  shall 
be  of  that  quaUly  and  tUclowss  when  deliv- 
ered, and  the  warranty  Is  not  waived  by  le- 
oeivlng,  storing  and  attemwing  to  dlepoaa  of 
theioe.    4H&)aBl. 


more  then  one  year  does  not  ap^y  to  a  parid 


ice  Id  an  ice-house  tbereon  witboat  charge  If 
he  would  refill  It  to  as  to  leave  it  fllled  when 
be  surrendered  posaesslon.    (Conn.)  Mft, 

Tbe  Statute  of  Frauds  ai  to  a  promise  to  pi^ 
tike  debt  of  another  appHea  to  a  verbal  pTomlM 


which  he  has  no  Hen.    (Conn.)) 

Altbongb  an  agreement  to  acquire  ml  esbtta 
convert  K  into  money  and  divioe  the  proceeds 
Is  within  Uie  Statute  of  Frauds,  a  trust  to  poj 
over  the  proceeds  will  arise  where  the  contract 
has  been  encuted,  except  as  to  such  paymeoL 

(Mich.)  an. 

Bonetty  of  Brnpioj/I. 
The  breach  of  tbe  implied  oondltlon  that  an 
emplc^fi  will  serve  bis  employer  honestly  t^ 
embeizllng  funds  daring  eveir  month  he  was 
employed  by  a  oootran  which  was  entire  for 
each  month  prev«nta  any  lecofery  for  wamh 
(iaiin.]7S. 


nL  OoKPoSATioxa  ASD  AesooiAXKWL 


lUlCI^U  UV(|AJ(BUUIH    UUiUI*    iUHi    il»    JSUi    tUBl 

the  incorporatora  are  all  reeidents  of  the  State, 
and  tbe  wtncipol  plaoe  of  btisioeM  is  in  tbe 
Btale,  win  not  D»ke  thrfi  hieorporation  in  an- 
other Stale  invalid  where  no  fraud  or  evasion 
of  the  kws  ot  the  State  ot  faicorporatioD  is 
■howB.    (N.  T.)8H. 

iTslie  statements  In  a  oeitMcate  filed  br  a 
foreign  corponftlon  In  ordw  to  be  permitted  to 
do  bnahiese  will  not  render  tbe  corporators  lis 
Me  for  deceit  lo  one  wbo  suffers  ion  by  giving 
credit  to  the  corporalioti-tMass.)    738. 

Tbe  queitloa  whether  a  bank  was  a.  corpors 
tlon  or  a  partnerahip  was  held  to  be  a  question 
tor  tbe  jury,  when  there  was  evidence  of  or 
»L.R.  A. 


ganizalion  nnder  an  alleged  charter,  (be  hoM> 
fng  of  stock  and  receipt  of  dividends  thereon, 
(Pa.)  870. 

Tbe  powers  of  a  committee  of  a  corporatlOB 
appointed  to  make  a  contract  may  beexerdsed 
I^  a  majority  of  tbe  commltlee  in  the  absence 
of  the  other  members     (Mass.)  K9. 

Tbe  estoppel  ot  itockbolders  as  to  the  corpo- 
rate character  of  their  company  has  a  aom» 
what  striking  liluetratloD  Id  a  Pennsylvania 
ease  In  which  subscribers  to  eompentee  never 
completely  organised  but  merged  In  a  new 
oompany  were  held  estopped  as  against  eredl> 
tore  of  tne  latter  lo  deny  the  Ic^llty  ot  tbe 
merger  or  the  corporate  character  of  any  Or  all 
ot  the  companies.    (Pa.)  T7&. 


em 


atmam 


A  oorpontfon  U  DOt  Usble  for  the  forgery 
I17  111  preddeDt  of  the  aecnMrft  ligDaiure  to 
aertUcatM  of  alock  taken  In  {uirate  and  per- 
<ODal  traoMCtion*  with  him,  althoiwh  it  had 
•lloved  him  to  contlQiie  In  office  and  hare  ao- 
OMi  to  tta  certffloate  book  aodaealafMr  hehad 

FloUted  hJB  agreementto  pled 

o  his  assodalea  br  pledging 
(Uaai.)  IDS. 

The  Hlnoeaota  law  aa  to  «  anion  depot  in 
Ow  dtf  of  Bt.  Paul  la  oooatrued  to  reqofre  the 
raUroad  oompaniea  owning  atock  therein  to 
■nnender  aome  If  neceaanry  la  order  to  allow  a 
new  company  whoae  road  enten  the  dty  to  be- 
comeamemberoflbe corporation.  tHiDD.)411I. 
TlM  reaaonableneaa  of  tolls  charged  br  a 
company,  lo  long  aa  within  the  llmlta  flxea  t^ 


the  neoeMf^  of  the  franchlae  or  tiie  perfectioi. 
of  the  Improrementa  made  by  the  corponUon. 
<Pa.)^. 


companlea  of  that  B(«ts  may  be  ezcloded  bom 
Maryland  OH  the  aame  gronnd  althon^  the 
Maryland  statatea  do  not  in  tenua  anth<>rtze  iL 
(Hd.)  084. 

The  law  of  a  benefit  aodety  making  the  de- 
clakin  as  to  a  death  claim  by  ita  committee  final, 
and  denying  any  appeal  to  the  oooita,  is  not 
iovaUd.    (Micb.)m. 

The  mie  that  church  property  cannot  be  di- 
Terted  from  the  purposes  for  which  It  waa  girea 
appliea  in  the  case  of  aBaptlst  church,  althoi^ 
inoependent  in  goTsmment,  where  a  majtsity 
attempt  to  use  it  In  teaching  doctrlnea  contrary 
to  tboae  of  the  Baptist  denominallon.  (Iowa) 
19& 


IV.  Douano  £ 


:  Phbsovu.  STATm  OR  Ciriam, 


A  divorce  will  not  be  denied  to  a  man  In 
case  of  his  wife's  adultery  by  reaaon  of  the 
fapt  that  he  maitied  ber  while  under  arrest  on 
iMstardy  proceia  merely  to  have  the  child  bom 
tn  wedlock  and  on  an  agreement  with  ber  that 
they  should  never  live  together,  which  they 
have  kept    (Haas.)  SM. 

Resumption  of  marital  duties  by  a  wife  who 
had  voluntarily  left  her  husband  is  no  consid- 
erailon  for  tbe  revocatloo  of  a  ralld  antenup- 
tial contracL    (Pa.)  081. 

The  right  of  women  to  be  admitted  to  the 
baron  equal  terms  with  men  Is  affirmed  by  a 
Colorado  decMon  in  the  absence  of  statutory 
or  constitutional  piovisloo  to  the  contrary. 
(Cok>.)S8a 

A  marriage  which  is  void  because  one  of  tbe 
parties  has  no  right  to  marry  cannot  legitimate 
a  child  under  a  statute  providing  for  legitima- 
tion by  marriage.    (Mass.)  270. 

Tbe  meaning  of  the  word  "relstlve,"  In  tbe 
Ifoine  statute  giving  to  tbe  descenaants  tbe 
ahara  of  a  relauVa  named  as  devisee,  who  dies 


before  the  testator,  Is  restricted  to  blood  tda- 
tlons  and  does  not  extend  to  relatlrea  by  mai> 
rlMe.    (He.)  87. 

Tbe  presnmpUon  as  to  care  and  pmdeneeof 
a  cdiild  ts  that  It  was  inch  as  waa  usual  for 


set  aside  althoti^  the  sole  wks  H 

and  Boanaged  by  a  stranger  appointed  ctir»tot 

of  the  estate.    (Ark.)  4»5. 

The  dlstlnctioo  between  residence  and  dom- 
icQ  is  made  in  the  case  of  a  child  not  fonnallj 
adopted  bat  Uvioft  as  a  member  of  the  hmily 
of  a  resident  of  a  school  district,  and  tlie  cfaild 
is  held  to  be  a  resident  of  the  district  for  schod 
puHMsea.    (Conn.)  101. 

Dnioundneas  of  miod  requiring  a  guardtan 
is  something  more  than  an  insbiliiy  to  exercise 
"ordinaiy  care  and  prudence"  In  managing  sad 
taking  care  of  one's  property.    (Iowa)  707. 


T.  FmUOIABIBB  ABS  REPHBSKllTATrn& 


The  bond  on  granting  ancillary  administrft- 
tlon  may  be  made  twitM  the  value  of  tbe  per- 
aonal  estate  la  tbe  State,  although  ifae  langoage 
of  N.  T.  Code  av.  Proc,  g  2W9,  would  seem 
tn  limit  it  to  twice  the  amount  of  the  claims  of 
reddent  creditors.    (N.  T.)  101 


The  raUAcatlon  of  nnanthoriied  acts  extends 
to  negligence  of  one  who  was  not  at  the  time 
acting  In  the  employment  of  the  person  ntlfy- 
log.    lMaH.)SlS. 


VI.  Tobtb;  KxoLioxitOK!  IsjUBm:  Nvrsunm 


BrtaA  <>f  PvtUe  Dutf. 
Tbe  rule  that  a  breach  of  public  duty  will 
create  a  liability  to  a  person  injured  in  consc' 
qnence  is  applied  to  tbe  case  of  a  street  railroad 
company  which  failed  to  use  the  extra  desree 
of  care  required  by  a  valid  ordinance.  (Mo.) 
1L 


to  get  off  at  the  wrong  place,  where  they  an 
Inlured  by  tlie  oonsequeut  exposore,  (Tex.) 
aitk 

MaUeiovt  Pivieeutimt.  ' 

That  tbe  malldons  prosecutloQ  of  a  dvO 


suit  without  probable  cause  is  actlonsble  al- 
ty  attached  Is  af&rmed  as  tbe  better  docirlna 


though  defendant  Is  not  arrests  or  bU  proper 


by  the  Supreme  Court  of  Ulasoori.    (Mo.)  SI 
Libd  andBlondtr. 
Words  wlilch  merely  impnte  a  criminal  in- 


'taUmi  on  not  irltblii  tbe  rule  wblcb  nukes  a 
-olia^fl  ol  crime  actloiuible.    (R.  I.)  lU. 

Tbe  worda  "Bad  D«bt  Collecting  AgewT," 
-nrinted  Id  lai^e  bold  type  on  eDvelopei  mailed 
to  a  debtor,  especi&ll;  wbeu  mailed  In  care  of 
Mb  employen,  oonatltnle  a  crlcnliial  UbeL 
■<Ho.)4l!&. 

Faladr  pabUaUng  that  a  penon  U  an  "ao- 
-wchbt"  bltbelom.    (El.)  864 

Tlie  privilege  of  dlaciualDg  the  character  and 
fltnew  of  a  caodfdete  for  office  does  not  extend 
to  false  slatamenta.    (Mo.)  09. 

Tbe  distinction  between  tbe  prlvUege,  In  the 

le  of  Ubel,  u  lo  lemnta,  and  that  Ui  oaaeof 


(Tona:  NviLiamraB:  Ixjuum;  Kouikom.) 


sn 


■etts  decision  ¥ 


iSds  tbat  talM 


-■tatementa  of 'fact  a«  to  public  persons  are  not 
prlTUeged,  altbongb  free  and  open  comment 
-and  crltiotom  are,  and  that  reasonaMe  caoie  to 


Tbe  mle  ai  to  privileged  commnnloatlcHiiln 
libel  cases  applies  to  a  communication  by  the 
-CMhier  of  a  bank  to  a  uockfaolder  as  ta  tbe 
•olvenCT  of  a  loretr  on  a  bond  to  the  bank, 
■or.  J.)  050. 

Acaaea* 
■action  therefor  can  be  based 
wblcb  cause  the  breach  by  a  third  person  of  a 
Talid  contract  because  there  lea  remedy  on  the 
-wnttaoL    ((lal.)707. 

PtUoning  Animaii. 
Bvldenca  of  tbe  msrket  value  of  dogs  is  not 
necessary  to  snatafn  a  judgment  for  damages 
lor  poisoning  them,  where  there  la  proof  of 
"tbelr  usefulness  and  services  from  which  tlie 
.  JU17  can  infer  value.    (Tes.)  273. 

Oonttrtian. 

Tbe  sale  of  stolen  stock  by  a  stock  teoker, 

who  purchased  It  from  the  thief  In  good  faith, 

renders  him  liable  to  the  owner  for  conversion. 

■<cai.)  aoo. 

Stffiigtiui  Qttianilg, 
Tbe  UablU^  of  a  railroad  company  for  in- 
jury to  a  boy  bv  Its  tnm-tabla  left  unlocked 
near  a  highway  Is  denied  by  a  Hsssacbusetto 
•declriou    reviewing    conflicting    anthoritles. 


A  common  hand-carls  not  eoidi  adanoeroua 
lagency  tbat  a  railroad  company  is  liable  Ua 
leaving  it  unlocked  and  unguarded 


voad  track  at  a  distance  from  any  habltatioD, 
wbrae  a  boy,  who  with  others  bad  put  it  on 
tbe  track,  was  run   over  and  kilted  by   It 

•<irtah)7ea. 

Want  Of  care  In  making  an  excavation 
"Whereby  a  building  on  adjoining  land  is  dam- 
Aged,  Is  presumed  where  no  notice  wu  given 
•io  the  owner.    (K.  J.)  BOO. 

Tbe  welgbt  which  may  proper^  be  driven 
vpon  a  bridge  is  discussed  in  an  tiidlank  case 
lioldlngtbst  it  b  not  negligence  u  matter  of  law 
to  drive  nppn  B  bridge  with  a  traction  steam 

atL.a  A. 


water  tank  and  tbreebtng  "■iM*'''"f, 
(Ind.)8ai. 

Snow  on  the  deck  of  a  ferry-boat  during  » 
anow.itonn,  on  wblcb  a  passenger  slips  and 
falls,  raises  no  presumption  of  ne^gence  on 
Ihepart  of  tbe  carrier.    (Pa.) 806. 

TtM  liatrility  of  a  steamship  compel^  for 
negligence  of  a  pbyddan  whom  It  is  required 
by  law  to  carry  is  denied  in  a  case  In  which 
there  were  charges  of  negligence  and  assault 
W  the  ^ysiciaa  In  vaccbatlog  passengen. 

llie  rale  that  a  telegraph  company  cannot 
exempt  IImU  by  stipulation  from  Uabill^  ivt 
negligence  la  reafllrmed  by  a  Utah  dedslon. 
(Ctahl  filO. 

Tbe  doctrine  of  license  \fj  acquiescence  In 
tbe  use  of  a  railway  crossing  is  beld  not  to  ex- 
tend to  a  case  of  mere  kuowiedge  by  the  com- 
pany that  numerous  persons  are  In  the  habit 
of  crawling  under  Its  cars  while  standing  on 
the  tracks  m  Its  yard.  (Qa.)  6114. 
Vbtuniary  RM. 

Voluntarlty  risking  one's  life  or  safety  to  sava 
another  Is  held  by  an  Ohio  decM>n,  following 
tbe  humane  doctrine  of  several  other  courts, 
not  to  constitute  contributory  negligence. 
(Ohio)  IW. 

Injuriet  to  Servant*. 

Tbe  assumption  of  risk  by  continuing  lo 
work  near  dangeroos  machinery  after  s 
promise  to  enclose  it  is  discussed  by  a  Hicht- 
gan  case  reviewing  many  autboritlsL    (Mich.) 

A  loom  fixer  in  a  cotton  mill,  whose  duty  It 
Is  lo  look  after  loom*  and  keep  them  In  rei^lr. 
Is  not  the  fellow  servant  of  tbe  weavers  In  re- 
spect to  his  negligence  as  to  tiie  looms.  (N. 
HO  834. 

A  railroad  employi'a  disobedience  of  a  rule 
regnirinr  bim  to  examine  and  know  the  kind 
and  condition  of  coupling  apparatus  before  at 
templing  to  couple  can,  where  siifflclent  time 
to  make  It  is  given,  will  defeat  his  right  to  re- 
cover for  Injuries  from  defective  coupltnga. 
(N.  Dak.)  460. 

The  rule  as  to  tbe  assumption  of  n^Ugence 
by  anemplDy6iaBpplledlnthecaseof  a  brake- 
man  to  charge  him  with  tbe  risk  of  banging 
from  Uie  side  of  a  car  to  look  under  It  In  ordef 
to  leam  what  made  stones  fly  therefrom,  and 
the  company  Is  not  Uabls  lot  negligence  in 
making  wing  fences  at  CBttl»'guards  so  near 
tbe  track  as  to  strike  him  while  hanging  in 
that  position  where  no  such  accident  had  evv 
been  anticipated.    (Iowa)  817. 


The  exemption  of  a  municipal  corporation 
from  liability  for  injuries  by  work  done  for  a 
pnbllc  benefit  doea  not  extend  to  a  nulsanoe  by 
the  encroachment  and  overhanging  of  the 
premises  of  a  private  owner  where  a  retaining 
wall  is  pushed  over  by  filling  up  a  schoolyard 
above  its  natural  level.    (Mass.)  841. 

Another  case  concerning  nnisanoes  holds  that 
a  slaughter-bouse  Is  not  necessarily  a  nnisance 
in  a  neigtiborbood,  and  that  the  noise  of  piga 
kept  in  confinement  for  slsughter  docs  not 
make  it  so.     (lIicb.)83L 


.:Jb.G00g[e 


VD.  PBOFKBTr  Bmbtb;  latan;  Oifti;  Wilu. 


Water  Bighit, 

Tbe  rigbt  to  erect  barriers  ignlnit  tbe  orer- 
flon  of  a  river  io  time  of  floods,  irbeTe  It  wfll 
damage  lauds  on  tbe  opposite  bank  bj  tocieaa- 
leg  their  overflow  or  deflectiog  tbe  rtT«r,  U  de- 
nied bj  a  declaloD  wbtcti  exbanstlTcty  reTfewa 
the  cases  on  ibe  snbjeot,  both  Sn^Ui  nd 
American.  In  this  cue  the  embankment  was 
built  bj  a  railrosd  company.    (Ga.)  8H. 

The  rljht  of  tbe  owner  of  land  bordering  on 
a  Bbeam  to  use  It  as  a  paatnre  la  a  reasonable 
way  is  not  affected  by  the  fact  that  tbe  waters 
are  therebr  made  unfit  for  use,  although  the 
water-woris  of  an  incorporated  oompanv  have 
been  eeiabllshed  lower  down  to  sapiH]r  the 
public  with  water  from  that  alraam.  did.) 
117. 


case,  which  is  based  on  tbe  rule  that  dams  for 
manufoctnrini;  purposea  must   not  Interfere 

with  public  rights  U>  floatage.    OX.  H.)  "" 


The  doctrine  that  riparian  lUhU  ma;  be 
severed  from  the  ownership  of  tne  shore  land 
Is  again  maintained  by  a  Binnesota  decision. 


ponds  of  Uassachuselts,  whl^  have  been  die- 
cusaed  In  seveial  earlier  cases  in  this  aeries  of 
Beporis,  sustains  the  right  of  private  ownera  to 
prevent   drawing   wster  Iberefrom.    (Mass.) 

Boom  fn  Building. 

The  righU  of  a  grantee  of  a  dngle  room  tn  a 

building,    with  an  easement  for  lugreBS  and 

egress,  are  extinguished  by  a  deatiuciion  of  tbe 

S eater   part  of  the  bnUdlDg,   whereby   tbe 
entity  of  the  room  ia  destroyed.    (Or.)  158. 

Fm  in  Boadbat. 
The  fee  In  the  whole  road-bed  passee  by  a 
deed  nf  land  bounded  along  a  road  which  la 
laid  out  entirely  on  the  graDtor*!  own  land  but 
on  the  margin  thereof.    (N.  Y.)  811. 
Condition. 
A  cODveyaoce  for  tbe  um  of  a  county  in  ooo- 
tideraiion  of  eetabliBhlng  a  county  seat  at  the 
place  is  not  on  a  coudilion  subseqaent  that  the 
county  teat  remain  ther&    (Ind.;  178. 
Baervatio*. 
A.  reserralloD  of  a  right  to  flood  lands  oon- 
veyed  by  a  railroad  corapany  will  not  be  im- 
plied by  the  faet  that  a  faulty  embankment 
was  already  couaCructed.    (Tex.)  QC7. 
Sntiretia. 
That  an  absolute  divorce  changes  a  tenancy 
l^  entirety  into  a  tenancy  In  common  without 
snrvlvcrBblp  is  decided  by  the   New  York 
Court  of  Appeals  folio  wing  decisions  In  HHnols, 
Indiana  and  Tennessee  against  a  contrary  de- 
cision in  Michigan.    (N.  Y.)  S20. 

The  doctrine  that  a  wife's  inchoate  right  of 
dower  is  not  cut  oS  by  a  sale  for  taxes,  which 
18  L.  R.,A. 


TP^s's  Sight  on  FOrtiiiim. 
The  right  of  a  married  woman  to  the  pro- 
ceeds on  partition  sale  of  her  share  of  lands 
vested  in  her  by  tbe  Delaware  Ibrried 
Woman'a  Acts,  la  held  to  be  absolala.  (Del) 
SU. 

The  right  of  an  officer  forctUy  b>  take  per- 
sonal proper^  from  its  owner  after  levy  i^^ut 
a  tbinl  person  is  denied  in  a  Wiacoostn  case 
reviewimF  conflicting  deoi^oDS  on  the  qnestlon. 
(Wls.)4S. 

The  exemption  from  asecnUon  of  penoaal 
property  extenda  to  the  proceeds  of  inanrance' 
tiioeon.    (Jtowa)  710. 

M>iiimUad. 

The  right  to  a  continuance  of  a  homeateaii) 
exemption  after  tbe  loss  of  all  one's  family  is 
sutitained  in  sccotdance  with  the  wels^t  of  au- 
thority by  a  Kentucky  declsioa    (Ej.)  T4& 
Mina. 

The  rights  of  the  grantee  in  fee  of  coal  nn- 
der  the  surface  extend  to  tile  use  of  a  tunnel 
through  the  coal  for  the  removal  of  other  coal 
from  adjacent  landa.    (Pa.)  ffi37. 

Qood-wiB  and  IVmlMtMrte    ' 

The  transfer  of  the  good-wUl  and  trsde^oarfca 

not  personal  la  accomplished  by  the  sale  of  tha 

Riant  of  an  insolvent  company  by  an  assjgne* 
ir  credttois,  under  an  adVertiaunent  de- 
scribing tbe  property  as  "  old  established  ami 
Tsluable  cotion-duck  mills. "    Md.)  880. 

A  trade  union  is  held  by  a  dedsian  straHar 
to  that  In  8  L.  R.  A.  12G,  not  to  be  entitled  h> 
a  trade-mark  where  it  is  neither  a  manulactur- 
et,  dealer  nor  trader.    (Pa.)  877. 

Equity  will  not  protect  a  non-union  trade' 
mark  label,  tbe  purpose  of  which  la  toditcrln- 
Inate  between  union  and  non-nnlon  labor  and 
coerce  laboren  into  Jolntng  the  union  by  de- 
Bonndng  all  non-niuon  goods  as  "inferior, 
rat-ahop,  eooley,  prison  or  fllUiy  tenement-bousa 
workmanship."    (Pa.)  tTJ. 

The  right  to  a  trade-msrk  does  not  exUBd 
to  the  shape  of  a  bottle  or  of  a  bos  in  ^rhkii 
botUes  are  packed,  or  In  tbe  osa  on  aocA  a  bot- 
tle of  a  cap  label  prevlonsly  aaed  by  othera  ncn- 
tn  the  combination  od  anch  labef  and  bottle. 
(Fa.)8iB. 

nvud  in  nvntftn. 

A  conveyance  by  an  insolvent  to  hb  daogb- 
ter  lo  consideration  of  her  marriage  ia  not 
fraudulent  as  to  creditors  if  made  without  lit- 
tent  to  defraud.    (CalOTll. 

The  necessity  of  a  fraudulent  Intent  In  order 
to  make  a  conveyance  fraudulent  as  to  cnd- 
lenalvely  d"  ■    ■         ^  ...       . 

,    Jbicb  bold! 
found.    (Cal.)  STe. 

An  Innocent  purchaser  of  personal  property 
from  one  who  has  obtained  poesesakm  of  it  tr 
fraud  without  oblatning  title  acquires  no  titw 
by  tbe  purchase.    (Iowa)  717. 


FUlfft. 

eon  anot* 

[ii''heldagBliittttMmskerIiieladei 

ciBiiM ualut  tbe  Ann  of  wUch  hslsk  mem- 
ber.   (£M.)n5. 

A  twmIht  dB  the  Mle  of  tend  bftoattwa  im 
■  Uto  u  Nonrlty  lot  a  parchaa^iiiDnaf  noU 
ipid  cut  trantftt  It  la  aa  tMine*  of  tba  nod. 
iOal.)  197. 

OvDMot  to  the  arecUoD  o(  baflding*  )■ 
abown  ao  aa  10  TBoder  Um  vandor'i  iotareit  nib- 
Jeet  to  ft  ■MohaDioa'  Uen.  wbwe  in  (be 
ofaa)elttB[«OTldedtltattbe — -*"-■- 


IftU 


Tha  drirta  rf  (be  mortgagee  Id  poaMMton 
are  not  affected  ht  tbe  tact  that  hii  right  of 
Mtlon  la  bamd.    (CU.)487. 

An  Matgameot  for  eredltora  b  held  Itj  the 
Ohio  ntpreme  ooott  to  ont  off  a  mortnge  on 
teal  proper^  whldi  b  not  yet  depoMted  for 
record,  and  to  do  ao  aa  eoon  aa  It  la  dellrered 
to  the  pnlMte  conrt,  altboiu^  It  b  sot  tiaelt 
filed  for  record.  TUa  decbfim  b  baaed  on  the 
Ohio  atfttDte,  which,  altltongh  not  deolarlnc 
that  nniecoided  moitgegca  are  rold  aa  to  orect 
Itoia,  am  thejr  ahall  take  effect  from  tbe  time 
Iber  are  deUTOed  for  record.    (Ohio)2BS. 

Tbera  ta  no  merger  of  a  mortgage  In  tbe 
•qnlU  ot  redemptton  acquired  by  u«  tnort- 
Mgee  where  whfla  he  owna  it  anotber  peraon 
baa  the  mortgage  aa  oollatcraL    (S.  H.)  204. 

The  fatw  ai  to  recording  chattel  mortgagee 
la  Illuatrated  hj  a  dectakn  that  a  mortgage 
taken  after  a  prior  mortgage  on  a  stock  of 
goods  had  been  recorded  to  secure  tbe  purchase 
price  of  good!  aoM  to  the  rnDttgaigor  after  the 
prior  mortgage  waa  made  but  before  it  wea 
recorded  b  inperlor  to  the  lint  mortgage, 
where  the  aeoood  mortgaj^  flrat  takes  poaaea- 
alon  of  tha  gooda  under  bla  mortgage.    (Mich.) 


I  remoral  of  penonal  prop- 
ert7  to  anbt&er  State,  where  it  to  aelxea  and 
aold  bf  hb  ciediion  oo  attacbmaot,  cannot  af- 
fect the  rlgfata  of  tbe  mortgaeee  whoae  morW 
gage  WBi  dnlr  recorded  In  the  State  where  Iba 
paittoa  resided.  (N.  0.)  740. 
DedieaOon. 
The  Talldltr  of  a  dedication  of  land  for  ft 
publk  park  and  of  an  acceptance  thereof  la 
dbcusaed  in  a  case  whlcb  holds  that  one  wba 
has  carefully  Investigated  the  facts  et 


oonehislon  that  b  erreneoua.    (Mass.)  9S1. 

A  gift  of  tbe  nsa  of  the  pn^Ha  of  a  phnta- 
tton  to  a  oerl^n  person,  bbt  not  to  be  Dooad 
for  hb  deMa  other  than  decant  and  comforta- 
ble mpport,  b  held  not  to  be  wtthln  tbe  reach 
of  hb  creditore    (Ta.)  HIS. 


any  expectation  of  paTment,  and  li  .  _ 

proremenla  for  hb  own  oae,  cannot  be  cbaiged 
against  her  eatale  for  the  benefit  of  hb  eredi- 
ton  after  hb  death.    (Vt.)  S40. 

wait. 

Whet  tbe  court  calb  a  oloae  oaae  b  one  te 
which  it  decldsB  that  a  wlU  directing  that  lea- 
tfttor's  wife  "sh^  have  and  bold  the  property' 
wben  be  naldes  gives  Imt  Um  Cm  wbkb  to  not 
cut  down  by  a  rabaequent  dauae  directing  that 
she  shall  have  tbe  *'aole  eontrel  of  the  aam* 
during  her  lifetime.-    (Pft.)8B». 

An  obligatory  truat  b  not  created  by  a  gift 
to  teaUtor^B  wife  of  all  hb  eatate  reqneadng 
her  to  leave  what  she  does  not  require  tor  bw- 
support  by  her  will  to  other  peiaons  aamei 
{DelOIWS. 

Tbe  time  wben  legadta  veat  b  cHarusand  faa 
a  case  deciding  ibat  It  to  at  the  death  of  th» 
testator  where  an  estate  converted  Into  money 
b  to  be  given  In  equal  aharea  among  certain 
children  and  if  eitber  dba  before  payment  bla 
•hare  to  to  bo  divided  between  tbe  ettrvlTOCift 
(Pa.)  860. 


THI.  Civil  ilaiuDiUi  BuLsa  uro  PxnroiFLBft 


BigM  efAetiMt, 

A  pnrchaaer  ot  premises  after  an  eleratad 
railroad  baa  been  lmllt.whi(A  makes  ft  contlnu- 
Ing  mmam  upon  easementj  of  light,  ato  and 
•eoeta,  baa  a  right  of  action  r^ardleas  of  the 
amount  paid  by  him,  and  hb  rtcovery  in  Ilea 
•f  an  InjoDCtloo  mutt  be  tbe  differenoe  In  val- 
nea  with  and  without  the  road.    (N.  T.)  401. 

An  action  for  Injury  to  lands  wiibout  the 
Stale  cannot  be  maintained  In  a  stale  court  if 
ao  part  of  the  act  which  caused  tbe  Injury  was 
performed  witbln  the  State.    (Tex.)  M3. 

A  difference  in  tbe  statuiea  aa  lo  the  right  of 
action  for  negligence  can^g  death  b  not  luf- 
fident  to  ^weut  action  In  a  Stale  other  than 
that  where  the  Injury  occurred  wbera  tbe  dif- 
ference b  merelv  aa  to  the  peiaon  dealgnatad 
to  bring  tbe  acUon  or  aa  to  the  amount  of  re- 
covery.   (S.  T.)  4SS. 

A  suit  by  a  taxpayer  to  set  aside  a  contract 
by  a  dt7  must  be  baaed  on  Injury  to  blmaetf 
aa  ft  tax-payer.    (Tex.)  888. 
18UR.  A 


FsUore  of  a  bailee  to  procure  Inaannce  aft 
agreed  by  blm  wlU  not  make  him  UaHe  If  tha 
Milor  without  relying  on  the  agreement  haa 
biraself  procured  aafflcUntlnaunino&  ^tui.y 
518. 

£MMdy  ef  lndta». 

The  rightof  an  Indian  to  aoe  in  ft  ttatoeouit 
h  affirmed  in  a  Texaa  oaae  which  deddea  Uiat 
be  may  lawfully  own  personal  proper^  and 
assign  a  claim  for  damages  for  Its  wrongful 
destroctloD.    (Tex.)  043. 

SHeetion  nf  B*medy. 

Election  of  remedlee  b  not  made  by  attach- 
ment and  bill  In  abaccery  baaed  on  iraod  in 
procuring  credit  ao  as  lo  defeat  an  action  oa 
gubeequentlT  maturing  notes  for  purchase 
money  as  the  remedies  are  not  InconeblenL 
(N.  T.)  61. 

An  Rctbn  lo  set  aride  an  assignment  for 
eredltora  as  frauduleot  b  not  such  an  etecUon 
of  remedies  at  wlQ  debar  the  crediton  front 


■barlDK  in  ft  dIstribntloD  under  the  aidgnment 
fMDdiDK  tbe  raJL    (N.  T.)  472. 

Tbe  uct  that  k  neroUftble  note  gireD  for  the 
puicbftse  price  of  •  duttel  hi*  gon< 
ftndii  unpaid  will  not  defeat  an 
breacb  of  wBTTHDt^.    (Neb.)  140. 

The  remedy  od  an  injuaetlon  bond  ti  not 

exclualve  of  tbe  commoD'law  aotloo  of  coto- 

'narn,  where  the  InJunctioD  baa  operated  oa  ft 

1)reacb  of  coTenant.    (Ya,)  811. 

Wim  Barrad. 

A  salt  to  lestrain  a  contlDDOoa  treapaaa  la 
aot  barred  so  hing  as  the  remedy  at  taw  for 
iDluriee  Is  not  barred  aod  the  pluDtlB  retains 
the  legal  tide.    (N.  7.)  788. 

The  doctrine  that  mere  lacbee  of  plalntUT, 
uoaccompanled  by  drcumstancea  amounting 
' —  estoppel,  wlu  not  bar  an  equitable  reme- 


JlfuneM^n. 

A  property  ownermay  enjoin  the  rebuilding 
in  vlolanoD  of  a  valid  ordinance  of  a  wooden 
bidhliug  partially  deatooyed  by  Are  altbongb. 
It  would  not  be  a  nulaance  p»r  m  ff  it  woiud 
work  special  and  Irreparable  damase  lo  blm. 
<Ind.)  481. 

An  InJoQctton  to  pnTent  tbe  removal  of 
buildlnga  placed  by  a  vendee  on  land  held  un- 
der a  GOotract  for  which  he  has  paid  a  large 
•bare  of  tbe  pnrcbase  money  will  not  be  giant- 
«d  If  tbe  TeiMor's  eeouri^  wQl  not  he  Impaired 
by  the  removal.    (0«1.)«BO. 

'  The  Jury  are  final  Judges  of  tbe  law  as  well 
«s  of  Ine  facts  In  a  prosecution  for  criminal 
libel  under  Ho.  Const.,  art.  %,  g  14,  although 
the  Judge  should  aielat  and  Inform  them  what 
tbclawla.    (Ho.)41S. 

The  amount  to  be  paid  for  tbe  Jolot  use  of 
«  atieet  railway  track  In  the  itaodi  of  a  receiver 
may  be  delemiiDed  by  the  court  on  a  petition 
where  tlie  itatuiea  give  the  right  to  such  use 
«D  paymeot  of  one  naif  the  cost  of  construc- 
tlon,  and  there  la  no  right  to  a  jury  on  the 
'ground  tbot  It  involves  the  exercise  of  the 
Tight  of  eminent  domain.    (CaL)  751 


■with 

Service   of  Hummons  on  "Jack  Veasey"  Is 
held  tufflcient  to  sustain  a  judgment  by  do- 
tault  against  A  J.  Veaaey.    (Ala.)  S41. 
Shidenee. 

An  iDterestlng  couatniction  of  one  of  the 
modern  aututea  concemiDg  testimony  aa  to 
irsDiiBctionB  with  deceased  persons  is  that  of 
tbe  Michigan  Supreme  Court,  holding  that  the 
words  "opposite  party"  In  s  statute  excluding 
the  leplimony  of  such  party  to  matters  equally 
wiihio  ilie  knowledge  of  a  deceased  peraon  In 
a  suit  by  the  latter'a  heirs,  repreaeQLaLives,fltc., 
»L.aA 


mean  the  opposite  party  in  inlereat,  ftwi  m- 
clode  an  interested  person  who  ts  not  a  par^ 
on  the  record,  and  exclude  an  esecotoi  wbo 
baa  no  personal  Interest.    (Midi.)  SB. 

The  privileg*  of  women  noder  the  HWs- 
alppt  Code  to  testify  by  depodtlwi  Is  d'- * 


tbe  sobatituted  party  is  alto  ft 

and  might  testify  by  depoetltoiL    (Hfaa.)  Vk. 

The  qnetdoa  at  to  permitting  an  expat  wi^ 
nesf  to  state  directly  Ida  (^^oion  aa  to  tbe 
BiDotut  of  damages  to  proper^  la  extenslvety 
diaouBsed  by  ft  New  Ywk  awe  wbidh  decides 
it  in  tbe  HMftdve.    (N.  T.)  4W. 

ipparenUv  amtilguoaa  marks  on  tobacco 
tags  attachea  to  samples  may  be  endslned  by 
paid.    (Pft.)488. 

An  DHnols  decision  holds  that  parol  erldenee 
la  admissible  to  show  the  llabillly  assumed  t^ 
a  stianger  whi(A  pbcet  his  name  aa  tfae  back 
of  ft  inomlMory  note.    (111.)  64B. 

Foesesston  under  ft  apecffle  I^ac7  Is  pre- 
sumed to  be  with  the  Bsaent  of  tbe  executora 
(0.  0.  B.  D.  Oa.)  Se7. 

Open  and  notorious  facta  which  one  with 
honest  motives  would  have  leonied  may  be 
shown  on  the  question  of  malloe  In  a  praaecn- 
tloo.    (Minn.)  468. 


Una  decision  where  tbe  conaideratlOD  of  the  cov- 
enant was  love  and  offectioD  and  tbe  recovery 
for  the  breach  of  covenants  of  warranty  auda 
the  atatule  waa  limited  to  the  purchase  money 
paid  with  Interest.     (S.  O. )  733. 

Tbe  amount  to  be  paid  for  pro[lertT  takes 
for  public  uses  is  dlscassed  in  ft  case  Qolding 
that  tbe  value,  and  not  the  cost  of  a  toll-bridn 
taken  t^  tbe  counn.  Is  the  amount  to  be  paid. 
(Pa.)  481. 

The  use  of  a  house  aa  a  place  of  prostltntkm 
does  not  affect  tbe  liability  for  depreciation  at 
lis  value  from  tbe  construction  and  opeiaLion 
*'  an  elevated  railroad  In  the  atreet  In  front  tA 

,    (H.  T.)109. 

Tbe  doctrine  of  liquidated  damages  la  wdl 

(nit  tbe  anm  of  tO(K)  flied  ae  damages  for  fail- 
ure to  perform  a  contract,  the  cost  of  whldi 
would  not  exceed  (100,  to  be  a  penalty. 
(Kan.)  871. 

In  assessing  damages  for  personal  injury 
juroiB  should  not  have  their  attention  diawo 
to  the  price  for  which  they  would  be  willing 
to  sufler  tbe  injury.    (Pa.)  S74 

Punitive  damages  are  recoverable  for  wID- 


foUy  ddivering  at  the  wrong  ls'"H"g  gnoda 
marked  for  delivery  at  a  nlvale  bixling. 
(Mlsa.)  «W. 


arked  for   delivery  at  a  nlvale   1 

flsa.)  «W. 

Tbe  authoritlM  on  the  queatton  of  di. 
for  mental  suffering  are  reviewed  in  ft  Mi«ds- 
sippi  decision  wbKb  denies  suck  a  reoovny 
for  neftllgent  failure  to  deliver  ft  td^nm. 
(Miss.)  8W. 

SubngaUctt. 

Tbe  right  of  subrogation  on  pftyment  of 
prior  liens  extends  to  one  who  has  been  In- 
duced by  fraud  to  take  a  mortgage  In  good 
fftitb  from  one  without  legal  caiMul^  to  make 
"     andj  «1». 


;,Coen^lc 


Rtowi  OF 

A  Kama  lued  Jointly  with  hfa  islDdpal  inmy 
effiet  kia  indindaal  djdin  inliut  the  creditor 
vbera  both  cradltor  ind  piudptl  tre  loaolT* 
«nt.    CN.  Dftk.)  fiSB. 

The  Tmliditf  and  effeot  of  Jodgmenta  entered 
on  wuranti  of  attomn  b  dlsciuaed  in  a  New 
Tork  case  boMbig  raco  Jodgraeou  aa  valid  In 
all  otfaer  SUiea  aa  In  the  Slate  where  thej  are 
«nteied,  and  alao  that  thej  m^  be  entered  on 
•  note  conlalnlng  anch  a  wamnt  before  lu 
BUttnritr.    (N.  T)  TH. 

BrtUng  a  wltnen  Is  not  gnnind  for  racat- 
Inea  decree.    (CaL)  SSd 

Tbe  right  to  aet  aalde  a  Judgment  taken  In  \ 
the  absence  of  defendant's  attOTDe^  Is  npbeU 
where  tbe  abaence  was  due  to  alokneaa  asd  the 
•cUent  was  also  absent  on  account  of  an  an- 


Ameal. 
a  appeal  as  a  p 


Be[aeaentationa  to  a  commendal  agency  r»- 


■pecUng  one's  bodneaa,  commnnlcated  to  its 
patrons,  estop  him  aa  agmlnit  the  latter  to  deny 
theb  truth.    (Hinn.)S7lX 


setting  np  the  same  defense  tn  a    

had  settled  It  br  buying  plalntilTB  title  and 

erlnghlsnoteanwtttepaiGhase money,  which 
\n  not  been  paid.    (S.  Y.)  aWL 

The  remedy  of  ejectment  doea  not  extend  to 
the  case  of  constnictliig  %  sewer  upon  land 
without  taking  possession  of  IL  (Hlch.)  664. 
Opfnin. 
The  role  that  replevin  wiU  ant  lie  for  goods 
Q  enstody  of  the  law  is  ai^lled  in  the  case  of 
looda  bda  by  a  aherifl  in  proceedings  to  for- 


gooda  bdii  t^  a 

felt  tbrai,  although  they  are  in  the  original 
packagea  in  which  they  were  brought  from 
another  State  and  die  plsintlS  legally  eutltled 
to  hare  them  restored  to  him.  (Iowa}  406. 
OnM^ivTUIs. 
Tbe  rights  of  an  ezeoutliHi  pnrchMer  In  re- 
spect to  a  priu  fraudulent  owiTeyance  are  dis- 
cussed In  aease  holding  Uuft  his  title  may  be 
quieted  against  H  where  the  statute  authorized 
ue  leTT  notwithstanding  the  oonTeyanoe. 
(Hlch.)88& 


IX  Cbimiiiai.  L4.W  A. 


A  change  of  procedure  from  indictment  to 
Information  is  not  tx  pottfaete  as  to  oSenaes 
*b«adT  commuted.    (Wyo.)  748l 

Begtsterlng  a  qoallned  voter  without  his  ap 
yeuing  In  person  as  required  by  law  la  held 
ttot  to  be  punishable  as  a  felony  under  the 
Ksrimii  slatuie  when  done  without  fraudulent 
intent,    (Ean.)  007. 


order  and  traDquillily  is  a  tneach  of  the  peace. 
■iHicb.)  188. 

An  officer  has  no  right  to  make  an  aneat 
wiihont  a  wamnt  for  breach  of  tbe  peace  by 
jelling,  etc.,  committed  when  hewu  not  In 


4mly  when  there  la  ressoiiBble  ground  to  be- 
Ueve  that  Uie  money  Is  connected  with  the 
18L.It.A. 


crime,  or  may  be  useful  OD  tbe  trtsL  (Ala.) 
120. 

One  convicted  of  Intozlcatitai  can  constltu- 
tionally  be  required  to  disclose  when,  where, 
how,  and  from  whom  be  obtained  the  Intoxi- 
cating Uqaor.    (Conn.)  06. 

Tbe  Ulegal  purpose  of  a  person  from  whom 
money  ts  obtsined  by  false  preteoBes  la  no  de- 
fenae  to  so  Indictment  against  the  person  thus 
obtaining  it.    (Colo.)  763. 

The  agent  of  a  common  carrier  Is  held  liable 
for  aiding  and  abetting  In  britiging  fntoxlcM- 
ing  liquors  Into  a  div  tc  be  Bold  illegally, 
where  he  habitually  ddivered  ihem,  although 
he  had  nothing  (o  do  with  ordering  them,  or 
t»lngiDg  them  to  tbe  city.    (Mass.)  19S. 

Tbe  iTme  of  absence  from  jail  tfarou^b  an 
unantborized  act  of  the  sheriff  under  a  sen- 
tence to  pay  a  flne  or  be  imprisoned  cannot  bo 
counted  in  eetlmatlng  the  period  of  Imprlsoa- 
meot.    (Cal.)674. 
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OPINION'S,  NOTES  AND  BBIEFS. 

(Bcpf  te  Index  to  ITotca  pnaeAea  tbls.) 


for  writing  two  letlen  to  dUterent  persou 
•apon   the  lams   ■ubjpotnutler.     Aiwr«   ~ 


tanptnf  niui.) 
-AOnOH  OR  SUIT. 


See  alw  Cousn,  7. 


1.  One  In  mctot],  peaceable,  and  az(ilail*e 
.ponearion  of  pertoDal  property  tavj  malntBln 
'•0  action  ita  lU  deatruclloD  t^  tbe  pe^U^nce 
-of  K  mere  wrongdoei 
OmUert  (Tex.) 

&  Hem  poMwdon 
whtcb  plaloilff  bu  no  title  or  r^ht 
idon,  b  Insufflcleut  to  nipport  an  action  tor 
tlielT  wrongful  deatructton,— «8pecUll7  In  tbe 
abeenceof  evidence  that  the;  were  not  attached 
to  tbe  land,  or  of  any  right  to  remoTo  them. 

8.  Contlnutng  trMpaaaee  by  an  eleTsted- 
rallroad  company  on  eaaementa  appartenant 
-to  certain  premlaee  give  a  rlgbt  of  action  to 
tlie  purebaaer  of  the  premlaea,  wlthont  renrd 
to  the  price  paid  by  him.  Fappmhtim  • 
Mttn/paiitan  Elm.  &  Co.  (N.  Y.)  «ii 

4.  A  contract  by  a  vendor  with  a  third  per- 
~  ~~  'o  pay  a  Judgment  glraa  no  right  of  action 


:iii  faTtff  of  a  vendee  ^  quilclum  who  baa 
been  compelled  to  pay  It  to  -  -  ••  ■  ■ 
HaOtun  V.  Milton  jB.  0.) 


3  protect  hia  land. 


Ing  to  each  fnitanee  for  the  recovBtj  of  Iha 
pdcc:  Crattnutn  v.  Vnittrtat  Rvbbtr  Oa.  (N. 
Y.)  91 

A  carrier  liable  for  the  deatrnctlon  of 
cotton  In  the  banda  of  a  oompreaa  company  aa 
Ita  agent  la  a  neceaMry  party  to  an  action  by 

iwner  of  the  cotton  to  recover  from  the 


(Ten 

6.  To  [VBvent  abatement  of  an  action  on 
purchaae-money  nolea  it  may  be  ahown  that  a 
prior  attacbtnent  and  a  bill  la  cbaoceiv  for  tbe 
recovery  of  tbe  debt  bad  been  reapectlvaly  die- 
COD  tinned  and  nnprodoctive,  Oromman  v. 
Uni«»»al  BvMer  Co.  (K.  Y.)  SI 

10.  A  diaatrillty  of  the  plalntUT  to  iue  la 
waived  by  failure  to  file  a  plea  In  abatement 
or  to  lake  a  apeclal  exception.  Mifoari  F.  B. 
Co.  V.  OttlhTi  (Tex.)  M 

11,  AdmlnlitratSon  in  one  connty  will  not 
inevent  an  admlnUtrator  of  a  atockbolder  from 
beiog  Jdned  aa  defendant  In  anotber  connty, 
(n  a  auh  in  equity  to  enforce  tbe  liability 
of  alockbolden.    HamOion  v.  Jaekton  (Pa.) 


9.  Owner*  of  aeparate  and  dlatinot  tene- 
menta  may  onlte  in  an  action  to  reatratn  tbe 
-rcbnildlng.  In  violation  of  a  city  ordinance,  of 


xtnt  Ytmon  Ftnt  Sat.  Bank  v.  BarU*  (Ind.) 
481 

6.  Bringing  and  proaeontlng  an  action  V> 
•et  aside  aa  fraudulent  hla  debtor'a  aaalgnment 
for  tbe  benefit  of  creditora  la  not  auch  an  elec- 
tion of  remedlea  aa  will  debar  a  creditor  from 
aharing  In  a  dlatrlbutioo  of  the  aaaigned  estate 
made  pending  each  suit  JAJb  v,  Parkhurtt 
KN.  T.)  478 

7,  An  elecUon  of  remedlea  ii  not  made  by 
attachment   and   bill  ID   chancery    baaed 
-fraTid  in  procuring  credit  on  a  purchase  by  _  _ 
insolveut  corporaUon,  so  aa  to  oeteat  an  action 

—    __L .n_    -iituriUK    nntcbase- money 

oonsiitenl,  be- 


TI9 


KOTM  AKD  BbIMTS. 


Action;  law  aatoelectlon  of  remedlea;  what 

1*  conclastve  evidenc*  of  elecUoo.  81 

Election  of  remedy.  473 

AFFIDAVIT.     Bee    Oath,   Horxa    txa 
Bsisn. 

AI.ABAMA  OIiAma. 

The  fees  of  a  oommlKtoDer  of  the  Oourt  of 
Commissioners  of  Alabama  Claims  are  not 
tegulatfld  by  U.  H.  Rev.  Stat  g  847,  relating 
to  oommlsalonen'  fees.    Powm  v.  Manaing 


H 


1.  Tbe  word  "  dtiuDi,"  at  used  In  the  Kan- 
sas  BUI  of  BlghU,  $  17,  prior  to  the  amend- 
ment of  1888,  prohibiting  any  distinction  be- 
tween cilizeos  and  aliens  In  reference  to  tbe 
purchase,  enjoyment  or  descent  of  property, 
means  citizens  of  Eaesaa;  and  tbe  woro"allena" 
means  peraoni  bom  out  (A  the  United  Siatea 
and  not  naturalized.     Bt^ngton  v.  Gmetrwr 

(Ean.)  asa 

2.  A  atatate  which   denies  a  widow   any 


891 


,Coe>^lc 


883 


AuTxmATioir  o»  LfRBUKSHra— AprsoFBUTicon 


right  In  land  coDvejed  bv  Iter  huabaDd,  If  ihe 
was  not  Uien  uid  never  Ssd  been  a  resident  of 
the  Bute,  does  not  make  any  diatliictloo  "be- 
tween dtizens  and  alleoi,"  nltbln  tbe  mean- 
ini;  o(  ihe  Eanssa  BUI  of  RIgbu.  §  17,  as  it 
■lood  prior  to  1888.  BuffiJiebm  v.  Ortmenor 
(Kan.)  "" 

Nona  AifD  BRisn, 


ALTERATION  OF  INSTRUMERTB. 

1.  The  IntATlineation  of  an  agTeemeot  to  pay 
attorneja'  fees,  Id  that  clause  of  a  bond  to 
Mcure  an  agent's  possible  Indebledneu  to  his 
princfpel,  in  whicb  the  obligors  bind  them- 
selves to  paj  the  penaltr,  whicb  baa  been  llied 
at  a  d«flnlle  amount,  Is  not  a  material  altera- 
tion wblcb  will  avoid  the  bond,  under  a  slat- 
uto  providing  that  indgment  in  case  of  breach 
•ball  be  entered  for  the  penally  and  execution 
issued  for  (be  damages  assessed  by  tbe  jui 
not  to  exceed  the  peoally,  as  it  cannot  affect 
the  judgment  or  amount  of  damages  assessed. 
Wk\tt  Betnng-Maeh.  Co.  v.  Dakin  (Mich.)   818 

9.  Alteration  of  a  bond  after  execution,  by 
an  agent  of  the  oblleee  without  authority,  ex- 
press or  Implied,  wI0  not  avoid  lu  W. 
ANIHALS. 

Evidence  of  the  market  value  ot  dogs  Is  not 
necessary  to  sustain  a  Jadgment  for  damages 
for  poisoning  them,  when  tbere  is  proof  ot 
their  usefulness  and  services  from  which  the 
Jury  can  Infer  vsloe.  £nJwniann  t.  Seie 
(Tex.)  872 

APPEAL  AND  ERBOB.    8m  also 
Bkauth,  a. 
1.  Tbe  right  to  appeal  as  a  party    "ag- 
grieved"  does   not  extend  to  executors  who 
nave  obtained  a  judgment  construing  a  will  as 
to  which  of  two  paitiea  Is  entitled  to  a  certain 
bequeflC,  where  the  alleged  claimants  acquiesce 
In  the  decision.     Bryant  v.  Thompton  (H,  Y.) 
74B 


.1  the  redemption  will  be  allowed  by  Ibe 
appellate  court  the  same  time  after  entry  of 
final  Judgment  upon  tbe  trial  SebioMig  v. 
Da  Fegiter  (Iowa)  785 

8.  A  finding  by  the  trial  court  upon  a  dis 
tlnct  issue  of  tact  wbeiber  or  not  the  oadfnee 
ot  a  savings  bank  pass-book  la  a  bona  flde 
holder  ia  conclusive.  UcCoMkill  t.  Conntetieul 
Sav.  Bank  {Qonn.)  737 

4.  On  an  appeal  Involving  tbe  right  of  a 
commissioner  appointed  to  take  testimony  by 
tbe  Commissioners  of  Alabama  Claims  to  mskc 
a  special  contract  as  to  fees.  Instructions  issued 
by  the  Court  of  CommiB^ioneta  cannot  br 
received  when  not  put  in  evidence  on  tbe  trial 
AiMT*  V.  Manning  (Mass.)  258 

G.  Absence  of  evidence  to  snpport  a  jus- 
tice's judgment  cannot  be  presumed  where  no 
attempt  to  return  the  evidence  was  made,  bui 
tbe  return  states  that  tbe  judgment  was  ren 
UL.R.A. 


6.  On  u>pea1 1^  defendant,  plaintiff  c 
aak  that  the  decree  be  changwl  or  altered  iu 
the  appellate  court.  Scliiamg  v.  D»  F^nUr 
aowa)  TBS 

7.  A  convlctlDa  for  reaistlDg  an  officer  in 
aireBUng  tbe  defeodant  for  breach  of  tbe 
peace  witbont  a  warrant  cannot  be  sustained 

appeal  by  the  claim  that  defendant  was- 


8.  The  admission  of  incompetent  evfdencB 
will  not  be  held  to  be  nonprejudicial  to  defend- 
ant In  an  action  to  enjoin  an  elevated -railroad 
company  from  operating  Its  road  nntil  it  payi 
tbe  damage  done  to  ta  abuttlng-proper^ 
owner,  because  the  company  la  not  bouitd  i» 
pay  the  ascertained  damages  to  acquire  the 
eaaemeni,  but  may  submit  to  the  Injuuctioii  I 

and  proceed  to  acquire  tbe  right  by  eminent  ' 

domain.    Bobertt  v.  J!eu  Tori  Bin.  A  Off.  , 

(N.  y.)  4»- 

0.  Tbe  admladon  of  Incompelent  dedkra 
tlona  ot  an  emt^oyS  ot  a  railroad  company.  Id  | 

an  action  against  It  for  damafies  for  injuriea  t» 
stock  transporied  by  It,  is  Immaterial  error 
where  the  facta  stated  tiy  such  empIoy§  are- 
□ot  la  controversy.  Alehiton,  T.  d  a.  F.  R 
Co.  V   Temple  (Kan.)  862: 

10.  An  lastmctlon  which  falls  to  preaeni 
separately  the  elements  of  actual  and  exem- 
plary damages,  but  limits  the  amount  of  re- 
covery. Is  not  prejudicial  if  the  verdict  Is  for 
'    1  than  the  Jurv  could  properly  find.    Ealio-  '■ 

niiT.  AM0(Tex.)  »» 

_I.  Error  in  charging  on  the  rule  of  con- 
tributory negligence  is  not  prejudicial  to  da- 
fendaot  wheie  lh«e  it  no  evlaeuce  of  jidaintlfl'a- 
npvlieence.  Puitman  Paiaee  Oar  Oo.  v.  Bmith 
(Tex.)  ns- 

la.  A  judgment  will  not  be  reversed  for  the- 
__ror  of  the  court  io  directing  a  verdict  tor 
plaintiff  when  tbe  case  should  have  been  sub- 


mitted to  tbe  jurr  becatise  the  right  of  recoveiy 
depended  on  oral  testimony,  wl^re  no  iuteiECt- 
of  defendant  would  be  subserved  by  reversal. 


it  the  saalgnments  of  e 
the  language  of  the  court  in  Midem  terM, 
and  the  question  Is  not  argued  for  appellant. 
Gtneta  Fork  Imp.  Oo.  v.  icM  (Pa.)  til 

Notes  aito  Bbiet&. 


APPROPRIATIONS. 

1.  A  provision  In  en  ai^m>prlation  Act,  that 
le  salary  for  a  certain  office  sball  be  paid  lo 

certain  person  named,  and  none  other,  and  a 
atnte  providing  a  penalty  for  paying  It  to 
ay  other  person  than  the  one  named,  ate  ab- 

„jlutely  void  aa  attempts  to  exercise  Judicial 
powers'  by  declaring  who  Is  the  legal  otBoer 
entitled  to  the  salary.  Btatt,  WarrM,  t.  Cbrr 
(Ind.)  177 

2.  An  appropriation  ot  a  certain  sum  f<H'  a 
«tate  soldiers'  and  sailon'  monumeDt,  by  a» 
Act  requiring  bonds  from  cotnmlssinnen  that, 
the  coat  ahall  not  exceed  that  sum  Includinc 


oommusloDen,  Becrataiy,  tnd  arcbileci,  or«z- 
pensw  of  advertiBiQz  for  tod  procuilng  tbe  do- 
Ago,  or  for  otber  luctaentA]  expenses  autborized 
by  tbe  AcL  Eenderttm  \.  State  BoldCtrt  S  S. 
Jionvment  Oomr*.  (Ind.)  169 

8,  A  Bufflctent  approprlstloD  It  made  b;  bd 
Acl  expressly  autboriztng  expenses  to  be  In- 
curred, SDd  directing  tbat  they  sball  be  paid, 
wben  it  1b  taheo  In  coonectloQ  with  tbeeeneral 
BtAtute  authorizing  the  auditor  of  tbe  Blate  to 
"drew  warrants  ou  the  treasurer  for  all  moneys 
diiecied  by  law  to  be  paid,"  etc.  Id. 

4.  Uoney  appropriated  for  tbe  pay  of  mem- 
bers of  tbe  LeglBlature,  lla  officers  and  clerks, 
cannot  be  used  (o  ■ptj  tbe  expense  of  an  Im- 
peachment trial.     Eettdtrton  r.  fbesy  (Kan.) 

B.  Under  a  statute  appropriating  for  tbe  ex- 
penses of  an  impeachment  trial  specUIc  auma 
for  tbe  pay  of  members  ot  the  Senate,  and  for 
the  compensation  of  tbe  secretary,  stenograph- 
ers, and  other  officers,  Ihe  Senate  has  no  power 
to  transfer  a  porllon  of  tbe  sum  approprialad 
for  the  pay  of  its  membera  for  tbe  purpose  of 
poyiog  Bucb  officera.  Id. 

6.  The  stnte  auditor  must,  under  Kan.  Oen. 
Stat.  1889,  m  6682,  6597,  8876.  lake  notice  of 
tbe  amount  appropriated  fora  apecl 9c  purpose, 
and,  when  tbat  amount  baa  been  exbaiiated 
for  that  purpose,  has  no  authority  lo  allow 
or  audit  other  claims  aaninst  such  appropria- 
tion, and  issue  wananta  therefor.  Id. 

1.  Tbe  state  treasurer  may  properly  refnae 
to  recognize  or  pa;  a  warrant  drawn  by  tbe 
stale  auditor  after  the  appropriation  against 
which  it  was  drawn  Is  exhausted.  ." 

NoTBS  Aim  Bbtbtb, 
Appropriation;  how  made,  1 

fieceaaily  of,  for  use  of  public  moneya.  i 


1.  An  officer  baa  noaiitborltyto  make 
rest  without  a  warrunt,  for  a  breach  of  the 
peace  committed  when  be  was  out  of  sight  on 
anotber  strrat  160  ftet  away,  although  the  dla- 
turbance  was  heard  by  him.  i^pb  v.  John- 
*>R<Hlch.)  168 

2.  Hooey  can  be  taken  from  a  prisoner  un- 
der arrest,  only  when  there  U  probable  ground 
for  believing  that  It  I*  connected  with  the  of- 
fense charged  or  may  be  used  aa  eridence  on 
bis  trIaL    EaforU  Bvm{Ai».)  120 

ASSAITLT  AKD  BATTERY. 

Vaccination  of  an  Immigraot  passenger  on  a 
ateamsbip  coming  from  a  foreign  countrr  is 

not  an  unlawful  act,  where  her  whole  conduct 


NoTXS  USD  Bbibml 
Aasautt:  In  retaking  property. 
Effect  of  oonsent  to. 
1SIi.R.A. 


An  assignment  by  an  Indian  of  a  rigbt  of 
action  for  tbe  destracdoo  of  his  personal  prop- 
erty la  not  Invalid.  Mitioun  P.B.Oo.f.  OU- 
tan  (Tex.)  MS 

ASBOCIATIOirS. 

NoTBa  ASD  Bxian. 
Sttect  of  dedalon  of  tbeir  trlbnoala.         696 

ATTACHHERT. 

The  aaalgnae  of  a  note  given  on  tbe  purchase 
of  land  by  contract  ia  entitled  to  the  ben^t  of 
tbe  vendors'  lien,  and  cannot  attach  tbe  land 
aa  a  creditor  without  security.  Susnar  v. 
Paimatar  <Cal.)  167 

ATTOBNETS.     Bee  also  Aooomrr;  Xvi- 

DRBOK,  19. 

1.  Women  will  be  admitted  to  the  bar  on 
equal  terms  with  men,  In  tbe  absence  of  a 
statutory  or  constitutional  provision  lotbeoon- 
trary.    Be  Thorna*  (Colo.)  BtS 

2.  The  use  of  tbe  masculine  pronoun  ex- 
clusively in  the  statutes  relatlug  to  applicants 
for  admission  to  the  bar  and  to  lIcenKd  attor- 
neys la  not  aufBdent  to  show  a  legislative  in- 
tent lo  exclude  women  from  the  Mr.         Id. 

8.  Attorneys  at  law  are  not  dvil  offloera 
within  Colo.  Const  art.  7,  g  S,  requiring  the 
Incumbent  of  a  dvil  office  to  be  a  quallfed 
elector.  ill 

4.  Tbe  absolute  disbarment  of  an  attorney  la 
JuBtlfled  where,  upon  recdving  an  unenforoo- 
able  claim  agalnat  bis  own  client,  he  caused  a 
complaint  to  be  served  in  the  name  of  another 
attorney,  and  then  advised  bis  client  to  settle, 
faliely  telling  bim,  with  full  knowledge  of  tbe 
facts,  that  the  claim  was  good  and  could  be 
collected  out  of  hia  property.  Fairfldd  Owr^ 
fyBar,  Feuenden,  v.  Tiiylor  (Conn.)  767 

0.  Attorneys  preferring  charges  against  an- 
other attorney  of  unptoieasional  conduct,  for 
the  purpose  of  having  him  diabarred,  noed  not 
abow  that  tbey  cooetirule  a  committee  ap- 
pointed by  thebarassoctatioDof  thecountvfor 
that  purpose,  either  to  eatabliab  tbeir  rignt  to 
Institute  tbe  proceeding  or  to  give  the  oonrt 
Jurisdiction,  Id. 

6.  The  appearanoe  as  attorney  in  prooeed- 
fnga  to  enforce  a  loggers'  Hen  on  behalf  of  tbe 
claimant,  of  the  notary  public  who  adminia- 
tered  the  oath  In  support  ot  the  lien,  is  not  un- 
lawful.   BuOieim  v.  HaU  (Hich.)  666 

7.  An  attorney  who  has  withdrawn  from  a 
case  In  which  the  client  bat  other  counsel,  be- 
cause of  misconduct  of  the  client  sufficient  (o  ' 
justify  him,  m«  recover  for  services  previoua- 
ly  rendered.    Aaari  t.  Manning  (Masa.) 

SS8 

KOTRB  Aim  Bbibfi. 
Attorneys;  right  of  women  to  bs  admitted 
Disbarment  of.  197 
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BAILtOEB*— BSMAOB  OV  TBB  FMAtm. 


BAHiWEOT.    Bee  &1k  OoHTXAon,  U. 

1.  A  pcTMM  med  iDdtvidiMlIr  for  booda  m- 
cdved  from  uMtber  m^  show  Uiat  he  racdved 
tbem  from  Uie  latter  aa  the  property  of  ber 
btialMiid'a  estate,  of  wbldi  be  waa  executor,  aa 
•gainat  a  claim  bj  ber  admlnlatrnUir  tbat  tbe^ 
fc«1oDged  to  ber  bj  rift  from  llie  teatator. 
Ftnny  t.  Oroul  fMicb.)  BS 

9.  Ad  Innocent  pnrchaaer  of  a  diamond  en- 
tmated  by  tbe  owner  to  another  for  tbe  pur- 
poae  of  ezblbltlon  to  a  pretended  pnrchaaer. 


bat  Immediately  pledged  br  bim  to  the  keeper 
of  a  gambllDg-booae,  and  aold  liy  the  two, 
acqulrea  no  title  aa  agalnat  tbe  owner.  Sae&r 
T.  Olartljoiri.)  "•" 


1.  Tbe  addition  to  the  name  of  tbe  depoaltor 
Id  an  account  with  a  beak,  of  the  worda  "Judee 
of  probate.  lIceuRe  money,"  la  not  alone  auffl- 
dent  to  make  depoafta  on  auch  accouDt  special 
Abton  T.  8taU  (Ala.)  6C9 

9.  A  bank  which  baa  received  for  cotleclion 
a  check  which  It  forwards  to  lla  conespoDdent 
for  tbat  purpose  cannot  foMIl  Iti  obligation  to 
tbe  owner  by  delivering  to  him  tM  corre- 
■pondent'a  draft  on  h  tblra  petaoa,  drawn  end 
uaed  for  tnnamlttlDg  tbe  proceeds  of  the  check, 
not  to  the  owner,  but  to  lUetf.  and  which  ha* 
become  worthies*  because  of  the  immlTeticy  of 
both  drawer  and  drawee.  St.  A'idutat  Bank 
V.  8tai«  Nat.  Bank  (N.  T.) 

8.  Tbe  sending  of  a  check  t^  a  New  York 
bank  to  a  Tenotaaee  bank  for  collection  In 
Texaa  doea  not  coaatltate  the  contract  for  col- 
lection a  Tcnnesaee  contract  id. 


posltor  OD  paying  the  deposit  to  one  preaentinc 
the  pass-book,  although  the  by-laws  provide 
that  the  bank  wQl  not  be  responslble  for  fraud 


In  preaentin;;  the  bank-book  and  drawing  the 
money,  where  thev  also  require  ita  presentation 
fay  the  owner,  or  Iiis  agent  duly  constituted  by 
a  nrlllag  tigned  and  acknowledged,  a*  a  con- 
dition of  p^meot.  Hwnnul  v.  Oarmania  8ati. 
Bank  (S.  T.)  786 

0.  A  tavlngs  bank  pase-book  Ii  not  a  nego- 
tiable Inslrunient,  either  by  Itself  or  in  connec- 
tion with  an  order  signed  by  the  depoallor 
direcline  payment  to  a  third  person  or  bearer: 
norcanlt  bemadeaobyoontract,  Theaccount 
may  be  iranafened.  but  the  aadgnee  take*  it 
aubject  to  the  equities  and  defenses  between 
tlie  original  parties,  in  the  absence  of  facts  cre- 
ating an  ealnppel.  MeOatUa  r.  Omn^etieut 
Sae.  Bank  (Conn.)  787 

6.  Tbe  enliy  trr  a  aavlnga  bank  of  a  credit 
In  a  pass-book  wiO  not  eatop  It  from  denying 
that  a  deposit  was  made,  aa  agalnat  an  assignee 
of  the  account,  where  the  enttj  was  procured 
by  fraud,  and  the  bank  made  it  without  know- 
ledge of  the  material  facta  or  any  intention 
that  the  representation  should  be  acted  on, — 
especially  where  the  aadgnee  ia  not  a  bona  Ode 
holder.  Id, 

ISI1.B.A. 


Nona  un>  Bum. 

Banks;  Uablll^  of  ooUecting  bank.  SO 

Relation  between  offidala  and  deposlton.  flO 

Poaaeaalon  of  pass-book  as  evldenoe  of  rlgh* 

to  draw  depodt;  tiaoster  of  dapoalL  Tffl 

BASTARDT.    Bee  Dbsoxxt  aso  Dwm- 
BcnoM,  B;   Pakkht  abd  Cbiu>,  Non 

un>B- 


BIDB.    Bee  BuDoaa,  1;  OtamAon,  IL 

BILLS  AITD  NOTES. 

1.  A  promissory  note  payable  whw  the 
TTnited  Btaiea  pays  judgments  in  "Claas  Two' 
of  the  Alabama  claims  waa  dne  when  Jodg* 
meots  of  the  first  class  were  fully  paid,  and  the 
residue  of  the  fond  was  practically  axhauued 
In  tbe  pro  rata  payment  of  the  leoood  class. 
Poteert  v.  Manning  (Uata.)  9SS 

B.  A  blank  indoraemoit  under  Conn.  Gen. 
Btat.  g  1800,  which  makes  It  "impi»t  the  con- 
tract of  an  ordinary  indoraement,  renders  the 
Indoraer  liable  as  such  precisely  in  the  order  in 
which  he  alanda  upon  tbe  note,  although  he 
signs  before  and  above  the  payee.  Awnwr  v. 
MUrton  (Oono.)  8» 

ITom  AHD  BBisra, 
See  also  CBBOxa 
Bills  and  noua;  taking  effect  from  delivery. 


In  Nebraska  at  least  flf^  freeboldera  re^ 
dent  In  the  townibip,  etc.,  must  sign  a  peUiion 
to  the  oounly  oommtssiooera,  to  give  the  leuer 
JurisdictiQD  to  call  an  election  for  the  purposs 
of  voting  aid  tor  a  railroad.  WvUtuvabtr  v. 
Dwnigaa  (Neb.)  811 


Koto  kxo  Bbtkh. 


BONUS,    8eeBu»ciumoa. 
BOnNDARIE& 

A  conveyance  of  land  bounded  "along"  a 
certain  road  which  waa  laid  out  entirely  on  the 
grantor's  land,  but  on  the  margin  thereof,  car- 
riex  the  fee  In  tbe  whole  roadbed.  Baberman 
V.  Baktr  (N.  T.)  Oil 

Nom  tXD  BsiKM, 

«ealsoDxBD. 

Bonndaiy;  by  highway.  Oil 

BBEAOH  or  THB  PEACE. 

Being  intoxicated 

streets  of  a  village  ii  . 

turb  the  good  onler  and  tranquOi^  Is  a  fanadi 
of  the  peaosb    Ptopk  t.  AAmm  <Hlcb.)     101 


;.C00^^|C 


P-DMIT^ — Casbium. 


BrMuh  of  tlto  peacwi  deflnedi  raUDpIe*  of. 


within  tiie  city,  uid  flslng  ■  peoalty  for  otter- 
ing far  ule  Ediort-welght  loavM,  caoDot  ba 
■occewfnlly  attached  w  not  belttg  wilhlD  tbe 
police  power,  or  aa  taking  property  wlthoDt 
COmpeDntloD,  or  abridging  or  unlawfully  In- 
tertorlng  wltb  the  right  to  carry  on  bustaeVL 
itopi*  T.  ffivwr  (Mich.)  '"* 


1.  Definite  plana  and  ipeclflcationa  mtut 
accompany  an  advertlaeraent  tor  tddi  tot  build- 
ing a  public  bridge,  under  a  conctltntlonal  pro- 
TldoD  requirioK  bridge  oontntcta  to  be  given  to 
the  loweat  bidder;  and  a  statute  permicoDg  tbe 
oommiBdonera  to  advertiie  at  the  same  time  for 
piani,  spedflcations,  and  bids,  and  to  adopt  one 
of  tbe  offered  plant  with  lu  mcUcadona,  and 
accept  tbe  accompanying  Wa,  la  unconstitu- 
UonaL  l^bna  Brot.  Bardwart  Oo.  t,  Erl 
(irk.)  8fi8 

S.  Tbe  Arkaoaai  Act  of  March  18,  1S7B 
(Hanst.  Dig.  g  1431),  forbidding  contracti  fn 
behalf  of  a  county  for  which  there  ii  no  un- 
expended appropriation,  appliea  to  coutracta 
for  bridgea. 

8.  Tbe   ArkNioaa  Act  ot  March   18, 
(ManBt.  Dig.  §  1461),  forbidding  contracta  In 
behalf  of  a  county  in  tbe  absence  of  an  api 
prlatioD,  la  not  unconstitu! iooal  In  Ita  applj 
tlon  to  bridgeaasInCerferiDg  with  theezcluBlTe 
Jmigdlction  vested  br  the  ConscttutloQ  in  the 
.county  court  over  brtdgea.  " 

4.  A  statute  Imposing  upon  the  county  i. 
isinlon«n  the  du^  to  build  ail  highway  bridgea 
<tf  a  certolD  olaai  does  not  relieve  the  town  In 
vfaicli  one  <^  them  Is  localed  from  damagea 
tor  injnrlca  reaulting  from  the  l>ridge  being 
otit  of  repair,  where  another  statute  giTea  cities 
and  towoB  exclurive  control  over  the  bridgea 
within  their  letpective  limiu.  IfaiMA  t.  Car- 
ter (Ind.)  Mil 

0.  Attemstlug  td  cross  a  bridge  on  a  public 
highway  which  la  In  constant  uw,  with  a  trac- 
ti«i  steam-engine,  wster-tank,  and  tbreahlng 

acbine,  la  notfwr  aa  negligence  aa  matter  of 


bw. 


NomAHsBBnFi. 


BROKER,    See  Tbotxb. 
BUIXiDINQB.    See  also  InjuKonoir,  7. 

1.  A  municipality  cannot,  without  exprev 
authority,  abaofutely  and  without  regard  to  dr- 
cumstance^  prohibit  the  making,  upon  any 
-wooden  building  within  deaignaied  limita,  of 
18L.R.A. 


repairs  to  the  amoant  of  $800  oroTer.  JTounl 
7«mim  Firtt  Nat.  Bank  r.  Barli*  (Ind.)    481 

a,  Otanta  of  rooma  ta  apartnenta  in  a  build- 
ing, like  kaaea  of  the  same,  mnat  be  construed 
according  to  Ute  intentloD  of  tbe  panka  and 
wltb  reference  to  tbe  subject-matter  upon 
which  they  opetatn.  foAn  t.  Baktr  Loigt  No. 
^74.  *■.  ax  Jf.  (Or.)  1S8 

8.  A  coDvevance  of  tbe  middle  room  of  tbe 
upper  Btorr  of  a  building,  with  an  easement  of 
Ingreta  and  egreaa,  doea  not  grant  any  part  of 
tbe  building,  or  any  Intereat  which  wfll  oon- 
tiniie  after  a  Are  has  destroyed  the  greater  part 
of  the  buUdlng,  and  the  Identity  of  the  room 
and  Ita  azbleoce  aa  such  have  been  eztln- 
guiihed.  li, 

NoTua  Aim  BBixra, 


of  care  of  such  surgeon  In  performing  an  op- 
eration. QBrUn  T.  Qunonl  8l«a.mMp  0». 
(Mass.)  S» 


the  part  of  tbe  ferry  company  w 
eetablish  itsliabillty  to  respond  In  damuea  tea 
passenger  who  reoalvea  injuries  by  falUiig  on 
tbe  slippery  deck.  ^<9am  t.  ffM  Jarty  Arry 
Oo.  (Pa.)  B« 

8.  Slopping  a  train  drawn  by  a  dummy  en- 
gine, with  DO  regular  stopping  place,  for  a 
reasonable  time  on  request  to  atop,  la  not  the 
full  measure  of  the  conductor'a  duty,  but  be- 
fore atartlng  he  must  see  that  no  pusenger  la 
fa  the  act  of  allghtlDK  or  In  a  position  that  will 
be  parilooa  It  the  train  atarla,  HigMond  Aw. 
<eA£.  a>.  V.Burt  (Ala.)  BS 

4.  A  railway  conductor  who  collecta  from  a 
tsseager  bocffdlng  the  train  without  a  ticket, 
less  sum  than  the  foil  train  fare  to  his  desti- 
nation, may  wiUiin  ■  reasonable  time,  on  die- 
covering  the  mistake,  require  him  to  pay  tbe 
defldeocj,  and  eject  blm  at  tbe  next  station  on 
his  refusal  to  pay  it,  upon  first  refunding  the 
sum  paid  less  the  fare  for  the  distance  actually 
traveled.  WarawtUv.  Ohieago.  M.  a  St.P.  S. 
Oo.  (Minn.)  SS8 

5.  For  refjdngto  accept  the  remalnlngpart 
'.  a  return  acket  on  the  return  trip,  where  the 
turn  part  has  been  taken  through  mistake  bj 

the  conductor  on  the  first  trip,  and  ejecting 
the  passenger  tor  refusing  to  fiunlsh  any  other 
ticket  or  fare,  the  carrier  may  be  compelled  to 
pay  dama^.    Sarua$  Oitj/,  M.  it  R  S.  Co. 


) 

8.  A  shipper's  knowledge  of  dlrectloua  to 
the  carrier's  agent  not  to  receive  certain  arti- 
dea  tor  trauaportatlon  will  not  reliere  the  car- 
rier from  llabllily  it  tbelr  transportation  la  ao- 
inally  undertaken,  Btnnttt  y.  American  Suv. 
Co.  (He.)  88 


Cau— CiiOVD  am  Ttiim. 


1.  The  ordlnaiT  mirter  WH  of  Itdlng  ei- 
•mpUng  the  carrier  for  loaa  X>j  flie  on  cotton 
doei  not  exempt  tbe  carrier  from  low  bj  flre 
whDe  the  coitoD  1>  fa  the  pocgcwkMi  of  a  oom- 
preea  compsor  to  which  b  hoB  been  delivered 
u  tbe  agent  of  tbe  orrto,  Inatead  of  at  tbe 
carrier'a  own  depot  LeaUng  t.  JIarekanti 
Cotton-Freu  A  8.  Co.  (Teoa.)  61S 

8.  A  railroad  eoiaptnj  la  liable  for  cotton 
bnmed  In  lis  car  while  eatnurted  to  it  forehJp- 
loent,  wtiere  tbe  cotton  would  not  have  been 


a. 

B.  Selzare  of  propertr  la  the  course  of  trana- 
poTtatton,  bj  an  officer  without  anj  warrant 
or  other  legal  prooem,  doe*  not  excuM  the  car- 
rier for  nondellmv.  Btniutt  t.  AmtrUan 
Brp.  Co.  (He.)  88 

10.  A  common  carrier  bf  water  who  re- 
eripia  for  goodi  marked  for   dellTeij   at 


tlon  I*  direct^  hiTi 
ue  of  a  Bleeping  b 


-, , trantpoited 

by  It,  occaaloDed  bv  the  nedigence  of  iti  em- 


pjojaL  bj  a  claoM 
proTitung  that  it  ■) 


[t  ahatt  not 
written  notice  k  niren  before  removal  of  the 
properQ'from  the  c«r,  where  It  bad  a  good, 
lair,  and  reaaonatile  oroortnnlty  to  faupect  the 
•toc^  before  removal  AUtintn,  T.  AB.F. 
£.  Co.  T.  TMipb  (Ean.)  S«9 

12.  A  contract  br  a  lalboad  companr  for 
Vie  traneportattoD  of  tuoMi  and  their  deur — 

"  ""  * — "'zforthdratorage  nn  _  _ 

Inlng  idpulatloiii  in  rela- 


«t  iu  depot,  proTidloK  for  thdr  alonge  nnle« 
called  fOc,  and  ooDtalnlng  Klpulatloiii  in     ' 
Hon  to  ODloadlng  which  imidj  that  tbe 
nload  ■ 


t  bonee  at  tbe  place  of  demita- 


r  gooda,  lo  lone  u  the  limitation  does  not 
rehSe  to  Ita  llablll^  for  negUgenoe  or  miecon- 
duct.  AtMiyn,  T.  d  8.  F.  S.  0».  t.  TanmU 
<Ean.)  m 

14.  A  carrier  contraoUng  for  tbe  abipmeDt 
«f  nwiduuidlse  over  linea  othw  than  Ita  own, 
whether  It  hat  or  hta  not  an  initial  line  of  it* 


JftrtAam*  OMM-PrtM  A  S,  Oe.  (Tenn.)    91B 

15.  A  aieeplng-car  company  la  Ifeble  for  the 
mialake  of  Ita  aervants  in  awakening  pasaen- 
gera  in  lu  car,  and  causlDg  them  to  get  off  at 
a  water-tank  half  a  mile  from  tbe  depot.  In  the 
darlL  and  rain,  where  the;  were  left  by  tbe 
train,  when  tbe  conaequent  exposure  reaulted 
in  lerloua  damage  to  tbem.  nUma*  Fatcea 
OarOt.r.  a»AlA<TBX.)  210 

16.  The  obligation  to  awaken  and  notify  a 
pasaenger  In  time  for  him  to  prepare  safely  and 
comfortably  to  leaTs  the  train  at  tale  desUna- 
18  L.  R.  A. 


^iveone  shipper  a  favor  and  advaomg*  over 
othera  by  a  rebate  la  illegal  at  cmnmoa  law. 
SUigtraUr.  Oraiut  RvrUcB.  Co.  (VL>       7B 

Norm  AHD  Bbihfl 

Carrlen;  du^  of  conductors  in  atopi^og  and 

atarting  tnlna;  length  of  atop;  aigiuls;  atart- 

ing  of  train.  99 


ZJabiU^  for  gooda  in  tnuilt;  Inquiry  aa  to 

value;  ezient  of  liabiU^;  etfect  of  aeiaara  bv 

Judlchl  process.  E^ 

Agreement  to  nalrictllabUi^.  ns 

Contracla  for  reasonable  exempUona,        SBi 

Bight  to  contract  for  rebalaa.  m 

OASB.    See  AcTnos  ob  Bdit,  1,  IL 

GHARITABZ;B  USBS.    see  Taxm.  1 

OHATTEIi  XOBTOAOB.    Bea   Hon- 


Bee  also  Basks,  t;  Fathkbt. 

1.  The  holder  of  a  check  is  nnder  obligatioB 

)  an  Indoreer  tberecm  to  pieeent  It  for  payment 
not  later  than  tba  next  day  after  Im  date. 
CbnvUv.  MM»f(N.  T.)  43 

%.  Delay  in  presenting  a  dieti  at  tbe 
drawer's  request,  wheie^  Its  odlecthm  be- 
comes ImpoeatUe  because  of  lUa  taminacj, 
operatea  as  payment  up  to  tbe  amount  of  the 
^edk  in  favor  of  an  Indoreer  who  baa  tiana- 
femd  It  to  the  holder  on  acooont  of  an  ante- 
oedeotdebt  U. 

S.  Lack  of  mon^  of  the  drawer  tai  a  bank 
lo  meet  a  check,  where  he  would  bate  piorldad 
for  it  or  paid  It  if  payment  had  bean  InAted 
upon,  does  not  relieve  toe  holder,  who  haa  taken 
it  from  an  indoiaer  on  an  antecedent  debt,  from 
hia  obllgBtlaD  to  preaenl  It,  or  prevent  bis  fail- 
ure todo  ao  nntU  collection  becomes  Impoaaible 
from  operating  aa  paymmt  to  the  amount  of 

NOTIS  ASD 


OmZEHB,    Bee  ALruK 

CLERKS.     See    DiruTixa,    KovM    ahd 
Bnisn. 

CLOUD  ON  TITLB. 

1.  The  legal  ownen  in  tbe  actual  poaaaarioa 
of  land  can  maintain  a  ault  to  quiet  title  sgafaiit 
adverse  claims  which  becloud  the  title  and  in- 
jure tba  market  value  of  the  land.  JOmmMt 
MeCottm  (Ey.)  SB> 


0CIU<— COHBTlTin-iUHAL  LAW. 


fl.  An  exccnUon  parchuer  of  land  foclwled 
in  ko  turigameDt  for  credltota  wblch  U  vdd  on 
1U  [ace  DUj  hAve  bit  tllJe  quieted  ■gfthut  sa<-h 
4Kigiimeiit,  wbere  tbe  itatide  at  the  time  of  tbe 
pnrcbaae  autborized  ft  lev;  on  laodi  fraud- 
vlentlf  conTeved.  It  U  not  neceuarf  for  tbe 
ludsment  creditor  to  seek  aid  Id  rauity  before 
&e  aak.     Wo^  ▼.  CCOiuuir  (UIgIl}  «»8 

•COAI*    SeeHiina. 

-COHMERCE. 

1.  A  state  Btatate  [woIilWtlng  frdgbt  tralni 
running  on  Sunday  between  tunriw  and  louiet, 

'«xcept  with  liTeetook  or  periabable  frdriit,  or 
to  complete  a  trip  which  can  b«  flnlsbed  oefore 
"ll  A.  M.,  Is  ioTalm  as  a  legulation  of  commerce, 
.«0  far  as  It  applies  to  IntereUte  freight  trains. 
jr<n/o»  4  WIS.  Oo.  V.  Oom.  (Va.)  107 

2.  A  stale  statute  leqairlng  a  carrier  who 
brings  Into  tbe  State  a  perMo  not  baving  a  let- 
tlement  tbei^,  to  imnoTe  him  horn  the  State, 
tipon  requett  of  tlie  proper  offlcert.  If  be  falls 
*Dto  dlatiMS  within  a  year,  <v  to  be  liable  for 
his  suKiort,— la  an  nnconrtltatloDal  lecaUtlon 

<of  OMumene.  Bmgor  t.  BaMk  (Me.)  886 
8.  A  state  slatale  [vidttbltlng  gtme  Urds  to 

1>e  killed  fw  (he  purpose  <rf  COD  Tenng  tbem  ont 
■of  tbe  Btate  is  ttot  an  wilawfnl  loterfeietice 

with  Interttate  oommerceb  BtaU  t.  Bmt 
KOonn.)  8H 

NOTH  AHD  BbIKM. 

Commeroe;  Interstate;  legnlatlon  ol       107 

Interttate;  game  laws  aa  affeottog.  BM 

State  taze*  or  penalUea  aa  aftecdng;  what 

-incladea:  rl^t  of^canleralo  land  pataengera. 


OOMK^nEB.    Sea  OOKK»a.tn»B,  %,  8. 
-COMPaOMISB  AND  SBTTUBIEBNT. 


■cfttioD  of  a  valid  and  blodliig  oontraoL    Lv- 

Juruf*  Apptai  (Pa.)  081 

Nona  un>  Bbtkh. 

Comprmniie;  taTOied  by  oourti.  Ml 

-COHDinOH.    Bee  Dskd.  10. 
•OOVrXJCT  OF  x^w& 

1.  The  court*  of  New  York  will  eonstroe 
-the  common  law  aa  apidloable  to  a  conOvct 
made  and  to  be  performed  In  another  State, 
-according  to  then  own  precedents,  although 
"tiie;  will  ftrflow  the  conrta  of  such  other  Btate 
-jD  Ibe  conatmction  of  Ita  statute  law.  Bt. 
IfifluUM  Bank  J.  Stalt  Sat.  Batik  (N.  Y.)  S41 

S.  A  loan  la  an  Alabama  contract,  when  the 


cnted,  in  that  Bute,  although  tbe  debt  Is  made 
payable  tn  New  York  and  the  moneywaa  sent 
-from  that  BUte  to  the  mortgagee'a  agent 


Alabama,  to  be  paid  o*«r  on  tbe  execution  of 
ISL-aA. 


papera.    AmtrtooM  FntheVl  Latid  M< 
-  "—"  "'a.) 


"% 


Oe. 

S.  Tbe  right  to  show  that  the  obligation  grow- 
ing out  of  an  ludoraement  of  a  promlxraiT  note 
la  not  abeotnte,  but  depends  upon  a  collateral 
oral  agreement,  relates  to  tbe  nature  and  va- 
Hdi^  of  tbe  contract,  and  not  to  the  remedy, 
and  is  BOTemed  by  the  lea  lad  amtra^vt. 
Baaltr  Sat.  Bank  t.  TiilM  (Haas.)  BS 

4.  The  mere  fact  of  a  difference  aa  to  tbe 
ODe  desigDated  to  bring  the  action.  In  the  pro- 
Tlaions  of  the  statutei  of  two  States  proricUiig 
for  the  recorerr  of  damages  for  the  benefit  of 
Ihoae  Injured  tn*  tbe  negligent  killing  of  a  per* 
SOD,  is  not  Bamdent  to  prevent  the  mainte- 
nance of  the  action  in  the  Btate  where  tba 
aecldent  dM  not  occur.  It  the  statutes  are  other- 
wlae  sabetantially  the  same.  Woo^n  t.  Wat- 
tmJSht  York  A  P.  B.  Oo.  (N.  Y.)  4S8 

5.  Tbe  platoUS  In  an  actjon  to  teooret 
damagea  for  the  benefit  of  thoae  Injured  t^ 
the  negligent  killing  of  a  person,  wbioh  la 
brought  outalde  of  the  Btate  where  tba  aed- 
deni  occurred,  in  tbe  oonrta  of  a  State  whteb 


most  be  tbe  petaoa  designated  t^  tbe  statmea 

of  the  State  wbere  Ibe  Injury  ooconed.       lA, 

6.  The  fact  that  tbe  ai 


not  make  tbe  atatutea  of  tbe  two  Btatee  so  dia- 
■ImOar  that  the  remedy  will  not  he  enforoed 
in  the  former  Biaie;  but  the  amount  that  can 
be  reooTeied  wQl  be  goTemed  by  the  far  fori, 
— at  least  where  the  killing  was  done  by  one 
of  Ua  corporations.  JSL 

7.  A  mortgagor's  remoral  of  penoial  pr<q»- 
et^  to  anoder  Btate,  wbere  It  ts  selBea  and 
abld  by  hit  creditwa  on  attachment,  cannot 
affect  Uteilghta  of  the  mortgagee,  wbooa  inoiV 
gage  was  duly  iMorded  in  the  State  where  tbe 
partlea  tealded.    Amttoa  t.  AinMB  (H.  O) 

Nona  un>  BsnFa. 

Conflict  of  laws;  effect  of  statutory  oiaelment 

on  remedy  Id  another  Btaie;  enforcement  of 

Bnal  laws  of  another  State;  aa  to  SUtate  of 
miiatlont.  M 

Ln  loei  eonlnutut.  M 

Aa  to  nsnry.  WW 

Ai  to  deaoent  of  real  property.  K8 

As  to  right  of  aotloE  for  death.  408 


indictment  toln- 
formation  Is  not  m  pott  faeta  sa  applied  to 
offenaea  commltled  before  Ita  paaaage,  and 
takes  awsT  no  subatautlal  right  of  an  accused. 
B»  ffrw-ii  (Wya)  748 

%.  The  power  to  appoint  a  stale  anperrlaor 
of  on  InipectloD  may  ha  conferred  upjn  state 
geologlBts  by  the  Le^elature,  under  Ind.  OonaL 
art.  IS,  g  1,  authorizing  appointments  to 
offices  not  otherwise  provided  for  in  that  Ooii- 
stitutlon  to  be  made  aa  "prescribed  \ij  law. 
matt,  Taiuv,  v,  Sfdt  (Ind.)  n 


tt8 


Ctanmrr;  Ctaemxm. 


8.  An  Act  to  [»DTtdo  for  the  pnritf  ot  eleo- 
tlona,  which  doei  not  prevent  *n  elector  tiom 
oaatlDC  his  Tote  fairly,  doci  not  interfere  with 
the  pnvUege*  and  Immunities  of  the  dilzens 
to  M  to  conflict  with  tJ.  B.  Conit.  ameiid.  14. 
Cook  y.  StaU  (Tenn.)  W 

4  There  is  no  nnconstltutlonRl  dlscrimlm 
tlon  sgklnat  a  aonrealdent  widow,  onder  D.  i 
Const,  amend.  14,  by  making  a  conrej 
ance  by  her  husband  of  his  property  sun 
deot  to  cut  off  her  Interest  if  shewu  not  tlien 
and  never  had  tieen  a  tcsldent  of  the  State. 
Buffittgton  t.  OrotemoT  (Eao.) 

0,  Property  rights  are  created  by  the  rendi- 
tion of  a  Judgment,  which  tbe  Legislature  has 
DO  power  to  reach  and  destroy.  (Mlman  r 
Tuektr  (N.  T.)  80 

6.  Ckinimltmeiit  for  contempt  in  lefnaing  t 
make  a  disclosure  as  required  tnr  law  i«  not 
deprivstlon  of  liberty  without  flue  process  of 
law.    Be  Otaybm  (Conn.)  06 

T.  A  statute  denying  effect  to  a  Judgment 
against  the  validity  of  a  title  purchased  at  exe- 
cotion  sale,  nnlesa  plaintiff  reimburses  the 
porchsser,  on  failure  of  which  the  latter's  tdtlo 
■hall  be  valid,  Is  nncODetltutfonal  as  deprivlDg 
tbe  debtor  of  bis  property  without  doe  procrss 
of  law.     OUman-v.TvOttriS.Y.) 

Norn  ASD  Bsixn. 

Constitutional  law;  as  to  exerdse  of  police 
power. 
What  ti  due  proceM. 

OOHTEHPT.    Sm   also  Oowwitutiohai. 
Law,  6. 

Tbe  utlll^  ol  a  dbcloaure  required  1^  sta^ 
Dte  from  one  convicted  of  iotozlcatloa.  as  to 
when,    where,    bow.    and    from   whom,   he 


cannot  be  questioned  by  tbe  convict  oi 

court,  as  an  excuse  for  a  refusal  to  make  tbe 
dlsclosui«.    Bn  Claytvtt  {Conn.) 


indebtedness  wUdi  be  owes  to  the  Mlil^  Is  Id- 
vaHd  for  want  of  contracting  parties.  Smrdkr 
T.  CW6»r»  (Vt)  67«. 

5,  Where  Ibe  current  price  of  a  maDHfao- 
tured  article  Is  that  arbitrarllv  liiedbya  com. 
blnstiOD  of  manufacturers,  i  Is  fair  nwrket  value 
will  ffovem  In  an  action  for  Its  price  upon  a 
sale  m  which  no  price  was  meniloned.  Lett- 
jog  T.  JfioUs  (U^.)  770- 

6,  A  parol  agreement  made  In  March,  per- 
mitting one  wbo  was  to  take  [inisiwlnii  of  a 
farm  es  tenant  April  1  next,  uoder  a  leaae  for 
one  year,  to  use  the  Ice  In  an  ice-hooae  tbereoa 
without  charge,  if  be  would  refill  it  so  as  t4>- 
leave  it  filled  wben  be  surrendered  nnssrnsinii. 
Is  not  void  ss  not  to  be  performea  within  a. 
ye«r  from  the  miAlng  of  it  Broten  t.  ntreap 
(Conn.)  <4S' 

7,  A  verbal  promise  by  Ibe  administrator  of 
an  estate  htdding  a  mortgam  afelnst  a  third 
person,  to  pay  taxes  tMBNed  agAnat  the  mort- 
If  Uie  ooUector  w^l  not  levy  o-  "- 


enforceable.  DiOabg  v.  Wilen  (Oram.)  643 
6.  Astipulation lnawritten)e«Be,giviik};thr 
teoant  the'rlgbt  to  cut  and  nee  trees  ^rowlng^ 
on  the  leased  tvemlses,  may  be  waived  by 
pared.     Uey.  EawktiUUa.)  ttSS- 


Tbe  liability  dependa  on  the  alatute  Itself. 
Daoii  y.  Seymtmr  (Conn.)  210 

i.  An  agreement  between  all  the  next  of  kin 
of  one  who  died  ■  member  of  a  tieDefit  society, 
before  anyone  luew  in  whose  favra"  the  coiifl- 
cata  was  made  payable,  that  tbe  fund  should 
be  collected  by  tbe  admlniairator  and  divided 
equally  among  them.  Is  sufiidently  supported 
by  consideratioB  In  tbe  mutual  surreoaec  by 
each  of  the  chance  to  recdve  a  larger  sbare,  and 
will  be  binding  on  the  one  wbo  proves  to  be  tbe 
beneficiary  named.  Boyai  Bodely  M  Qood 
Feilowi  V.  CampbeB  (R  L)  601 

8.  A  proposittoo  to  Issue  bonds  to  a  railway 
company  is  In  tbe  nature  of  a  conIra(»,  upon 
the  acceptance  of  which  botb^arties  will  tn 
bound  by  the  agreemenL  fFuUmuoAtfr  v. 
Vunigan  (Neb.)  811 

4.  A  mortgage  by  an  adminUtrator  indlvid- 
tullj  tabimaeu  as  administrator,  to  secure  an 
UL.It.  A. 


real  estate,  convert  tbe  same  into  money,  and 
pay  over  to  each  his  pro  rata  sbare  of  the  pro- 
ceeds, la  not  enforceable  under  the  Statute  of 
Frands,  yet  If  the  agreement  1*  carried  oat  so 
far  that  tne  title  is  acquired  and  tbe  property 
converted  Into  monev,  a  trust  will  ariaa  to  pay 
over  tbe  proceeds,  ^he  trust,  however,  is  not 
enforceable  at  law,  unless  the  truBlce  ha» 
affirmatively  recognized  bis  duty  to  ntake  toe- 
paymenL     CoOar  v.  Ootlar  (Mich.)  621 

10.  Tbe  flret  annual  payment  Is  optioual 
with  tbe  obligor  on  a  contract  to  purchase  cer- 
tain patents  and  inventions,  which  does  not 
mention  a  cash  payment  wblcb  was  made,  but 
calls  for  acnual  payments  for  fourteeo  rear» 
amounting  to  92S0,I>IKI,  or,  In  lieu  thereof,  tb» 
sum  of  9100,(N)0  St  any  time  within  two  yean, 
and  provides  that  on  nllnre  to  make  any  pay- 
ment when  due,  within  sixty  days  after  o» 
mand,  the  "sale  shall  be  noil  and  void  and  of 
no  effect,"  and  the  patents  revert  discharged  of 
any  obligatloas  under  tbe  contiacl,  with  a 
further  provision  giving  the  obligor  the  r^sbt 
to  asdgn  the  contract  and  tbin  free  himself 
from  personal  liability.     Wittiafnmm  v.   lliS 

"lass.)  eeo 

11.  The  rights  of  persons  submitting  bid* 
for  the  erecllou  of  a  buUdiog  cannot  be  d«er- 
miiked  by  the  printed  "notice  to  biddoe,' 
where  it  appears  that  the  tarns  of  the  contract 
were  orally  fixed  at  «  conference  between  the 
bidders  and  tbe  persons  requesting  tbe  bids,  that 
tbe  terms  so  fixed  were  not  Incorporated  into 
the  printed  notice,  and  that  botb  putlea  rested 
upon  what  was  said  and  done  at  the  confer^ 
ence.  Moffeily.  Bolton  Chambtr  of  OtmrnfTt* 
(Mass.)  B5» 

12.  A  five  years'  reetrletlon  on  the  use  of  a. 
cret  process  .and  trade-marks  sold  with  th» 

business  is  not  an  Illegal  restraint  of  trade 


OOBFOBATIOXI. 


tbODgli  h  ipiidlet  not  onlr  to  tbe  wller,  bat  to 

-■- mpkmd  bj  oi  uMxdftted  with  her  ta  the 

m.    foifaT.  "^ 


■  (N.T.) 

IS.  A  contract  bv  »  oomprwa  computT  to 
procnie  Innmaca  for  Ibe  benefit  of  csrHeM, 
npoD  cottoD  dellvwed  to  It  for  Boch  c&nieis, 
lenden  It  liable  to  them  for  failure  to  procure 
loeumioe  MifBcleut  to  coTcr  any  lots  that 
ocean.  Deming  y.  MeT«kanti  OottoHrPnm  t 
S.  Ob.  (TeuD.)  S18 

14.  An  owner  of  property  in  (be  poaaosioD 
of  a  bailee  who  luu  coDtracied  lo  ioiure  It 
canaot  lecorer  for  the  ktter'a  failure  lo  pro- 
care  fall  luiuiaaoe,  wheo  be  baa  blnuelf 
procured  It  and  recelred  payment  tbereou.  Id. 

15.  A  grandcbilil  of  one  graolfng  land  to  a 
railroad  oompauy,  who  hsa  ceased  to  bea  mem- 
ber of  the  tatter's  household,  has  do  rights  uq- 
der  a  clause  in  the  deed  endLling  the  graaior 
and  his  family  to  free  paseage  over  the  road  as 
long  aa  the  granted  land  shall  continue  to  be 
need  (or  railroad  purpoees  uoder  the  charter  of 
the  grantee.  Dodffi  r.  AMdm  <t  P.  B.  Co. 
(Mass.)  818 

16.  The  breach  of  the  Implied  condllloQ  that 
an  einp1o;6  will  servB  his  employer  honestly, 
by  emDouiling  funds  during  eveiy  month  tie 
was  employed  by  a  contract  which  was  entire 
lor  each  month,  preTents  any  reoorery  of 
wages.     Pttenon  i.  Mayer  (Hlnn.)  73 

17.  CoDtracIs  concerning  interstate  transpoi- 
tailon  must  be  regarded  as  made  upon  the 


basis  and  with  the  understanding  that  changes 
in  the  law  applicable  to  ttiem  may  tie  made  oy 
Congreai;  and  there  Is  no  veated  right  In  the 


Horn  iXD  Baixn. 

See  also  Lota;  Hajteb  tjm  Bbbtaht. 
Contract: suQldencyofconslderation for.  581 
Acceptance  of  Ud.  636 

Implied  In  caae  of  legal  llablUty.  910 

Oa  coodilion.  SO 

Nature  of  monopoUea;  Illegal  combination  to 

Hx  price.  770 

Of  State;  trnpabmeiit  of  obligation.         1S9 

CORPORATIONS,    See  also  Fbaud  aks 

FBAUDtUXNT     COHTBTABa>a;      NatIOA- 
TIOS,  1. 

1.  The  mere  fact  of  the  Insertion,  in  certain 
corporate  cbarters,  of  a  probibiilon  to  inierfete 
with  the  navlKHtlon  of  streams.  Is  do  ground 
for  construing  a  ctiarter  which  does  not  con- 
tain such  probibltion  aa  authorizing  such  in- 
terference where  It  would  be  advantageous  to 
the  corporation.  OoniteetietU  Bin«r  Lumbtr  Oo. 
V.  Oleett  lliiUi  0(1.  (IS.  S.)  fm 

fl.  A  majority  of  a  oommlilee  appointed  by 
a  corporation  to  contract  for  the  erection  of  a 
bulldiDg  may.  In  the  abeence  of  the  other  mem- 
iMrs,  lawfully  act  In  letting  the  contract.  Me- 
J/*ilT.Bo»tanOAanaarqfVomjneTe«llA»m)  5G9 

8.  Silent  acquiescence  hv  directors  of  a  cor- 
poration In  acts  of  its  building  committee  in 
procuring  bids  and  letting  the  contract  tor  the 
boildtng,  with  full  knowledge  of  such  acts, 
18L.  R.  A. 


will  make  the  contract  Unding  on  the  corpora- 
tion, although  the  committee  had  In  tact  no 
lUiority  to  make  It.  .     Jd. 

4.  Four  of  the  six  directors  who  own  In 
equal  shares  all  the  stock  of  a  corporatlOD 
formed  for  establishing  a  summw  resort  upon 
its  land  may  make  a  binding  dedication  of 
portions  of  such  land  to  lite  public  for  parks. 
AUorneg-Oeneral  v.  Abbott  (Mass.)  351 

5.  Subscribers  to  the  stock  of  corporations 
which  never  become  Fully  organized  beosose 
all  the  Hock  is  not  taken,  but  which  are  merged, 
with  theli>cODsent,  in  a  new  corpontion,  can- 


panies  to  defeat  tbdr  liability,  as  against  cred- 
itors of  the  new  company,  after  they  have 
permitted  it  to  Incur  UablllUea.  Oimtlton  v. 
Jaekton  (Pa.)  778 

6.  One  holding  a  bond  for  half  the  share  in 
the  proceeda  of  aaUs  to  which  a  stockholder  in 

corporation  formed  tor  eatabllsbingasummer 
.  .>aorV  wlU  be  entitled  has  no  anch  Intereat  as 
to  give  blm  a  voice  In  determining  the  pcjicy 
of  the  company,  or  to  make  bis  assent  to  or  dis- 
sent from  Its  proposed  plans  material.  AUor- 
neff-Omerai  v.  JMoU  (Mass.)  361 

7.  A  corporation  ta  not  neeltgeot  In  permit- 
ting its  president  to  continue  To  office  and  hare 
access  to  Its  cenlficata  book  and  seal,  so  as  to 
make  It  Ilsble  for  bis  act  in  Issuing  forged  cer- 
tificates of  stock,  by  reason  ot  bla  former  mis- 
conduct In  pledging  bla  own  shares  to  another 
person  In  riolslion  of  an  agreement  to  pledge 
them  to  an  asaodateL  Bui  t,  0.  F.  JaeOt 
Pub.  a>.  (HasB.)  198 

B.  The  forgeiy  of  the  necessary  aifnialure  of 
the  secretary  to  cerllficatea  of  stock,  by  thu 

firesldent  of  a  corporation,  whose  onlv  autbor- 
ty  as  totheissueof  certiflcateslsloaigntbero, 
does  not  make  the  corporation  liable  therefoi 
to  holders  who  took  them  In  private  and  per- 
sonal transscUons  with  Uke  preildenl.  M. 
0.  A  Hatyland  statute  providing  Ihatwben- 
ever  the  laws  of  any  other  Stale  Impoaa  upon 
Uaryland  Insurance  oompanlea  seeking  to  do 
bualneai  within  lis  borders  greater  obligations 


.     .  obligations  and  prohibitions  stall  be 

imposed  on  companies  of  such  State  whlcli 
shall  seek  Harylaud  buslDeta, — makes  such 
foreign  law  tbe  rule  which  Maryland  will  ap 
ply  to  companies  of  the  foreii^n  Slate  aaUni: 
permission  to  do  businesa  within  Ita  territory: 
and  if  a  Maryland  company  la  refused  alicenu' 
In  the  foreign  State  merely  on  the  ground  o1 
discretion,  the  letter's  companies  may  be  re- 
fused license  in  Maryland  on  the  same  ground, 
although  tbe  Maryland  statutes  do  notfn  term^ 
authorize  IL  Tiu&oit  v.  FideUtv  diO.Oo.  QUA .  > 
684 
10,  A  foreign  corporation  will  not  be  held 
void  as  an  evasion  of  the  laws  of  the  Stale  In 
which  all  the  corporators  reside  and  in  wblcli 
is  the  principal  place  ot  business  of  the  com 
pany,  where  there  was  no  fraud  or  evasion  of 
tbe  Ian  of  the  Stale  of  Incorporation,  and  the 
certiScate  of  Incorporation  wss  grsntf^  br  the 
spcretary  of  state  with  koowledse  of  the  ucts. 
Ikmarttt  v.  Grant  (N.  T.)  SG4 


Coinram--CuiiDijLi.  Law. 


J  work,  MumaUs,  eu!.,  towania  aecut- 
luK  Bucfa  bTidge.     ¥imt»  Btm.  BardwaT*  (k. 


NoTsa  un>  Bkibh. 

£ee  alao  Btolrw  Propkbtt, 

CdrporatloD;  exIaleDCSi  bow  sbown. 

At  affected  bj  equitable  eatoppel;  limit  of 

power  b;  charter;    recitals;    vitra  virtt  acts; 

coaeolidfltioD;  amalgsmsUon;  merger.  770 
Contracts  by  committee  of  dliectora,  UO 
Uabilit/  for  miafeasance  of  ofDeera.  198 
Entaign  of  law  by  incorporatloa  In  another 

State. 
Foreign:  amenable  lo  local  law;  Uwof 

Ity. 

COUNTIES.    Bee  alao  Bbid^m,  I. 

1.  A  contract  bv  a  county  to  bnlld  a  bridge 
ia  not  antborized  by  aa  apfHvprlatlon  for  pn- 

UminarT  — *-     '■'^ — '- "" 

ing  Buch 
"^tArk.) 

S.  A  coaatltutioaal  IfmltattonoDtbeamoiint 
«f  county  lodebtedneaa  appllea  to  a  debt  for 
tieceaaaiy  book*  aod  atatlooery  wbich  It  !•  made 
br  Btatate  tbe  duty  of  tlie  county  clerk  to  pur- 
^aae  for  hla  office,  aa  well  aa  to  any  otber  ob- 
■jatlon.      ff«ffl       ~    "  ■  " 

iwM^r  (Ho.) 

OOnBTS. 

1.  An  action  to  enfMco  tbe  Ha1>nin  of  a 
stockholder  under  tbe  lawa  of  another  State  In 
wblch  tbe  corporation  waa  organized  aod  Judg- 
ment baa  been  rendered  agalnat  It,  but  no  pro- 
««ediDn  taken  agalDat  blm,  cannot  be  main- 
tained in  a  8lal«  In  whlcb  tbe  corporation  baa 
aio  place  of  busineM,  notwltbatanmngtbat  the 
jMrUei,  although  both  nonrealdeDta,  do  not  re- 
:Bide  in  tbe  aame  State,  and  neither  of  them 
TMldea  In  the  State  where  the  corporation  waa 
orgaDlzed.    Bank  of  North  Amerua  r,  Bindot 

S.  Tbe  determlnaUoo  of  the  Legialature  In 
aboUablng  an  ofQce  aod  creating  a  new  one, 
Ibat  tbe  t^aoge  of  duties  or  burdens  Is  suffldent 
to  make  the  latter  a  difTerent  office,  cannot  he 
Te?lewed  by  courts,  provided  tbe  Act  is  other- 
wise Talid.    Statt.  tanuf,  t.  Sgde  (Ind.)    79 

8.  A  court  In  which  the  Judge  thereof  la 
charsed  with  the  du^  of  keeping  its  recorda, 
which  muat  be  aotbetiticated  by  btm,  though 
Itavlng  a  recorder  cbaixed  witn  the  duty  of 
keeping  auch  record!  when  requested  by  tbe 
Judge,  la  not  a  court  baring  a  clerk,  within 
the  federal  statute  i^;nlatlng  naturalisation, 
.sod  baa  no  power  to  receive  a  declaration  of 
intention  to  become  a  citizen,    Bt  Dean  (U^ 

4.  A  court,  to  have  jurladiclion  of  appllca- 
-tlona  for  DaturaUzatlot)  or  to  rccalve  declan- 
tiona  of  Intention  under  tbe  federal  statute, 
must.  In  addition  to  poesewlng  a  seal,  have  a 
«lnk  distinct  from  tbe  judge,  cfaargod  wltb 
tile  duty  of  keeping  a  true  record  of  its  doings 
and  afterwards  of  antbentlcattng  them.        Id. 

0.  While  a  conn,  to  have  cognizance  of  ap- 
plicationB  for  naturalization  or  to  receive  decla- 
ntlons  of  IntentioD  under  tbe  federal  statute, 
must  posaeaa  common-law  jurladlctlon.  it  Is 
aot  necessary  that  it  hare  ail  the  common-law 
1IL.&A. 


Juriadictioa  Uiat  perlalna  to  all  dsMca  of  sfr 
tions.  but  merely  tliat  It  eserdae  ita  powtna» 
cording  lo  the  course  of  tbe  common  law.    O. 

0.  An  action  may  be  maintained  tn  l^m 
tor  tbe  deetruetioD  of  personal  |»t>perty  in  uig 
territory  of  the  Cbocuw  Natton.  JfusntH  P. 
B.  Oo.  V.  Oua«n  (Tex.)  Ml 

7.  An  action  (or  injury  done  to  lands  wiib- 
out  the  Slate  br  an  act  no  part  ttf  whicli  wm 
performed  witElu  the  State  is  purely  local,  lad 
cannot  be  maintained  in  the  Tezaa  couna 

It 

8.  The  assignee  of  a  right  of  action  frma 
an  Indian  for  the  deairuction  of  tbe  latin'i 
peraonal  property  may  maintain  an  action  tbM» 
(a  tn  the  Texaa  oourta.  H. 

9.  Claims  In  different  counts  agalnat  a  tewa 
for  ittjutlet  to  abeqi,  under  Cona.  Q«n.  Stat, 
g  87(2,  not  beliig  based  txa  contract,  cannot  be 
united  to  make  up  tbe  amount  necessary  to 
give  JutMlction  to  tbe  Connectlcnt  court  of 
couimoa   pleaa.    Zloait    r.  Stvnwiir   <Canii.) 

910 
Notes  utp  Baran. 
Courts;  reluctance  of,  to  nnuul  statute.  9U 
OOVBHAHT. 

1.  Damages  to  a  toiant,  resultioK  from  aa 
tnjunotlon  obtained  without  suOlawnt  causa 
by  the  leaaor,  which  pfereoted  hfan  trtua  cnl- 
ttvating  the  Und.  may  be  reooretvd  In  an  ac- 
tion on  tbe  ooveaauta  in  (he  leaae,  although 
tbwe  may  be  aremedy  an  the  Injtmctlon  bond. 
fluUfav.  CU«(Ta.)  811 

%,  Aoovenant  byoneselllniabnsiiieaB,  that 
she,  her-fatbn,  hnabapd,  and  bratbec^in-law 
will  zefratn  from  commnnleatlag  a  aecwi 
recipe  used  In  tbe  buslMm  to  anvtme  but  the 
buyer,  and  from  using  tmda-marn  coaoected 
with  the  budneaa,  nnda  a  penal^of  $S,OeO 
named  as  atipulatcd  damara  hi  oaaa  of  a  rto- 
latkm  kA  tbe  oorenast  vithtb  fln  yean,  doea 
not  limit  her  HabiUty  for  such  damagea  to  bet 
own  personal  rloUtMo  of  tha  ooreaant,  hot  ex- 
tends It  to  a  rlidattoo  by  any  of  Uw  psaona 
used.    7bd«T.  0nw(K.  TC)  «6» 

S,  No  damagea  can  be  recovered  for  breach 
of  a  covenant  of  warranty  In  a  deed  glren  in 
consideration  of  love  and  aftactlon,  ondo-  a 
statute  limiting  tbe  reoorery  in  caae  of  breach 
of  covenants  of  warrantr  to  tbe  amount  of 

Surchase  money  paid,  with  Intoeat  thoeon. 
bCiIuru  r.  Vibim  (B.  0.)  TU 

Kom  txD  Banii. 

Ooveaantt;  voluntary,  how  tar  «itarceaU& 

7S8 

OBIBnHAI.  X.AW.    Baa  atao  TtmBfl  ua> 

ELWmOMB,  1. 

1.   Duplicity   In    ao    Information,    wblcb 

amouDIB  only  to  a urplusage.  Is  not  ground  tor 

modon  in  arreaL    BlaU  t.   Arvntnm^  (Uo.) 

419 

9.  Tbe  timeot  absence  from  Jallot  ooewbo, 
having  been  committed  under  an  alteroadrs 
Judgment  that  he  pay  a  Una  or  be  Imprisoned 
a  certain  number  of  daya,  secures  hU  release 
through  tbe  unauthorized  act  of  the  ahtfUf, 


CunoM— DsracATum. 


«UDCit  Da  considered  u  b«Tfng  baen  mot  in 

Jan  fn  BatisfacUon  of  the  Judgment    n  partt 

Taaet  (CW.)  674 

IToiBB  Ain>  Bsm& 

Orimtaul  Ikw;  wliat  coustttntea  crindud  In- 

-tait  1S4 

Alden  and  abetlon  aa  prlncipala.  19Q 

Effect  of  abMDce  from  Jafl  la  compntliiK 

4me  of  impiiaonment,  S74 

-CUSTOM.    See  alio  Oakbrxb,  IS. 

A  Teidlct  agalnat  a  tobacco  aauiplei  for 
-ibe  amount  of  losa  reanldog  to  a  buyer  bo- 
■«*<1M  tb«  tobacco  In  the  caaee  wu  uot  a*  np- 

reeeoted  In  tbe  larople  tagi  to  aupported  b; 
•«Tidence  that  t^  usage  of  trade  he  undertook 

to  make  good  auchloea,  and  that  he  had  prom- 
-iaed  to  make  It  good  after  baring  been  notifled 
-of  It,  and  bad  paid  other  lowei  letultlng  from 

the  lame  cauie,  although  there  wai  do  privltj 
-of  contract  between  nim  and  the  peiaoo  In- 

jnied.    Qmetiega  Cigar  Co.  r.  AMb(Pa.}  4S6 

NoTU  AiTD  Bsixn. 

Ciutom  and  naage:   aa  law;  conflict  with 

Tnteeof  law;  resaonableneaaof;  knowledge  of; 

-to  alEact  ezpreM  contract.  488 

J>AMAOEa.     Bee  alao  ZriDniaa,  14,  18, 

I,  Mental  •nffertaiK  fnataloed  br  <hm  d»- 
mived  at  attmdlng  the  fmieial  of  nU  brother 
u  not  in  element  M  damagee  for  faQaie  to  do- 
Vver  a  telegram.  Wattm  U.  TVtg.  Go.  t. 
Sogen<}K^  8S& 

%,  Dunagea  for  wrongful  conflnement  in  an 
loMDe  taylom  are  not  confined  to  the  expenae 
«f  procuring  a  reteaae  and  (he  time  hM,  but 
extend  to  the  mental  aufferlng,  hamillatkin, 
'«hame,  dlagnce,  and  Injmy  to  reputation  inf- 
Iteed  theteliv.    .OwMf  t.  fiwryw  (Hlsa.)    688 

8.  A  verdict  fw  91,000  damagea  for  tbe  n^ 
Itoint  kiUing  at  a  widower  aerentf -three  yean 
■OM,  who  waa  itrong  and  Tigoroua  for  hb  afte 
.aqd  actlTely  engaged  to  bnsliien,  will  not  be 
•el  adde  u  exceiriTe,  althourii  hla  children 
nre  aU  of  nutore  yeaia  and  not  dependent  upon 
film  for  support.     WiAaA  T.  Owner  (Ind.)  BSl 

4  Nominal  damagea  only  can  be  recovered 
•for  breach  of  a  corenant  (A  warranty  by  reaaon 
-of  an  Incumbrance  oondstlng  of  a  rialit  of 
4owet,  BO  long  aa  It  remalna  Inchoate,  £bejn« 
•▼.an«ft(Ho.)  441 

S.  It  dellvoy  of  goods  by  a  carrier  at  the 
viong  landlnr  )•  nuue  with  a  willful  purpoee 
-Id  baraw  and  injure  tbe  owner,  punitive  dam- 
an's may  be  recovered.  BIriektr  r.  LtaOter* 
•OOch.)  fiOO 

0.  Punitory  damagee  canoot  be  awarded 
■gainst  the  eitate  of  a  deceased  person  for  a 
tort  committed  by  him  In  hia  lifetime.  Uea- 
■iett  V.  Qivrgt  (Hlsr)  683 

7.  The  ram  of  $000  stipulated  "as  liquldat- 
-•d  and  aecertalned  damages  for  the  breach"  tA 
«  contract  to  build  a  wall,  or,  at  the  con  tractor'a 
■option,  to  remove  a  house  8  feet  and  pnt  it  In 
«•  good  condition  as  betore,  the  cost  of  which 
would  not  exceed  |100,  must  be  held  to  be  a 
aSLILA. 


penalty,  and  not  Uqnldatad  dunige^     OrndM 
T.  £m;w  (Eao.)  «71 

8.  "The  penalty  of  (C.OOO  which  Is  hereby 
named  aa  stipulated  damages"  for  violaCioD  of 
a  covenant,  made  on  the  side  of  a  buslnesa,  not 
to  teveal  a  secret  procees  or  use  tnde-marta  be- 
longing to  the  btislDeai,  is  to  be  ngaided  as 
stipulated  damagea,  notwithstanding  tbe  use  of 


1  damagea,  n 
"pendty." 


Si  Hie  damages  for   oratlnolng  trapasaea 

IT  an  elevated  railroad  on  easements  of  light, 

,  and  accesB,  whldi  must  be  paid  to  prevent 


an  Injunction  in  favor  of  a  purchaser  of  the 
premises  after  the  trespasses  began,  le  the  dif- 
ference between  the  valae  of  the  property  with 
and  without  the  railroad;  and  the  price  paid  by 
the  purchBsei  Is  Immaterial.  J^ppmMm  v. 
Metrcipolilaik  BIm.  R.  Cb.  (K.  T.)  401 

10.  The  use  of  a  house  m  a  place  of  prosti- 
tution does  not  affect  the  Hsbtllty  for  depred*- 
tlon  of  Ita  value  from  tbe  construction  and 
operation  of  an  elevated  railroad  In  the  street 
In  front  of  IL  Xawranes  v.  MitropAHan  Bite, 
B.  Q>.  (N.  T.)  '" 


11.  Tbe  coat  of  repain  npon  a  toll  brldn 

bldi  has  been  taken  by  a  conn^  cannot  be 

considered  in  detenalnuig  the  compensation 


which  n. 

such  taking. 

CiwntV(Fa.}  wi 

U.  Damagea  from  puUicatlon  (A  a  libel  can- 
not be  enhanced  I7  the  republication  thereof  by 
other  pettoQS,  even  If  there  was  a  geneiA 
jHobabillty  of  lis  republication.  Buti  r.  AH- 
ttrtitr  2ftieipaf)»r  Co.  (Mass.)  97 

It.  Only  danuwe  which  la  tbe  natural  and 
direct  lesolt  of  sbndn  of  Utie  is  recoverable 
therefor.    Bwkttt  v.  Oriffith  (CaL)  TOT 

Nona  Am  Bum. 
Damagea;  axeroidaiy  or  pnnitint  irtwD  al- 
lowed. 600 
Effect  of  tD^alltj  of  use  to  rednoa.  10> 
On  injunction  bond.  811 
Tor  breach  of  voluntary  covenant.  ItS 
By  nuisance.  8SS 
For  mental  anguish;  pecuniary  Icaa.  869 

DAMS. 

KOTSSAKD  BniEFa. 


Notes  ahs  Bbixts. 


DEDICATION.    Bee  also  Cobpo&atioii^ 
4. 
1.  Uae  t^  the  public  b  a  suffldent  accept- 


thereto.    AtUinut-Otiurai  ▼.  JiMt  (tSxA 


S.  A  l&nd  companj  wblch  If;  r  quorum  of 
ItB  director!  iajt  out  open  spkcea  or  parka,  snd 
dealgnktca  them  u  Bucb,  tbouich  with  Kme 
change*  of  bouudatiea,  on  all  iU  plans  apon 
wbicA  Itt  lole*  of  lota  were  made,  and  aaautef 
purcliaKrs  tbat  theyibaU  alwa;a  be  kepi  open, 
dedlcalei  tbem  as  parka  to  thr  public,  allbougb 
not  mucb  is  dooe  to  adorn  them  and  all  tbat 
waa  done  ww  done  by  the  corporatloiL  At- 
tomt]/  General  v.  AbbetHHIaaa,) 

Notes  add  BucRn. 

Dedtcation;  of  land  for  public  park*.      2S1 


1.  TbedellverybyaKTaDtortohliniTDagect 
of  8  deed  of  gift  loleDded  for  one  Who  baa  no 
knowledge  that  It  vm  to  be  made  le  not  a  valid 
deltreTT  to  tbe  latter.    Aok  v.  Rea  (Utah)  714 

a.  No  delirery  of  a  deed,  either  abeoluie 
cooditional,  can  be  made  without  parting 
the  time  wltb  tbe  pogsesslon  of  it,  and  with  i 
poner  and  (xintrol  over  it  by  the  grantor,  for 
the  benefit  of  the  grantee.    Porter  v.  Wood- 
houtt  (Conn.)  64 

8.  Warranty  deeda  made  by  way  of  gift, 
vbich  are  In  a  box  with  money  and  ^nk 
books,  are  not  delivered  by  the  grantor  when 
expecting  to  die,  by  giving  the  bos  to  another 
person,  saying  that  "the  names  of  tbe  persons 
who  are  goiog  to  have  tbe  bouses  are  or  ''~- 
deeds,  and  if  I  live  I  will  talk  farther  a 
tbe  conlcnta  of  the  box;  but  don't  you  open  It 
ontil  after  my  funeraL"  " 

4  The  mere  tact  that  a  map  bearing  a  prior 
data  and  showing  a  road  not  mentioned  in 
deed  Is  annexed  to  a  subaequent  deed  Is  ni 
sufficient  to  show  that  the  earlier  conveyance 
was  made  with  reference  to  tlie  road.  Baber- 
Mdx  V.  Baker  (K.  T. ) 

G.  A  grantor  of  tbe  fee  of  the  surface  of 
laud  may  reserve  aD  estate  in  fee  tn  the  miner- 
als, and  each  eatale  will  be  anbject  to  tbe  law 
of  descent,  devise,  and  oonveyanoe.  Kmeaid 
T.  MeOmeaii  |Ky.)  288 

6.  The  right  to  minerals,  timber,  and  amill- 
•fte,  teserv«l  to  tbegraotorinacoDveyBDceof 
certain  parcels  of  land  wKliln  a  larger  tract 
will  not  pass  by  his  subsequent  conveyance  of 
the  whole  tract^  emresaiy  dediicling  therefrom 
the  parcels  of  land  prevlouBly  conv^ed.     Id. 

7.  No  reservation  of  a  right  to  flood  lauds 
CODveyed  by  a  railroad  company,  with  water 
of  a  river  backed  up  by  tbe  faulty  construc- 
t10D  of  the  embankment  on  which  Its  tracks 
are  Inld,  will  be  Implied  from  the  mere  fact 
that  the  conveyance  waa  made  after  the  em- 
bankment waa  flnlsbed.  £Wl«n  t.  Texat  C.  R. 
Oa.  (Tei.)  667 

8.  A  deed  to  certain  perwins,  "comroisslon- 
era  of  W.  County,  and  their  successors  In  office, 
for  the  use  of  said  county,"  accepted  by  an  en- 
try upon  tbe  county  records  as  a  deed  "to  and 
for  the  use  of  said  county,  pives  the  legal  title 
to  the  county,  and  not  to  the  commlMloners, 
where  there  was  no  statute  designating  their 
corporate  name  and  style.  Bumner  v.  Darnell 
anST)  178 

9.  Removal  of  a  county  seat  flfty-tlx  years 
18  I,.  R.  A. 


after  Its  locatloa  od  land  conveyed  for  siudi  use 
does  not  make  a  total  failure  of  oonaideratlok 
which  willcauBeareversionio  the  grantor.  U, 
10.  A  conveyance  "for  tbe  aae  of  a  county, 
'in  consideration  of  the  seat  of  JostlGe  having 
been  permanently  established'  at  that  place,  k 
not  on  a  cocdfilon  subsequent  that  the  county 
seat  remain  there;  and  no  reversion  la  worked 
by  removal  of  thecoun^  seat.  U. 

Nom  AMD  BBian, 
Deed;  essentials  to  validity  of.  ns 

Oonsideralioa  of.  UO 

Requisites  of  delivery.  M 

Effect  m  descriptl<»  of  map  or  plat  refeiied 


to.. 


143 


Requisites  of  conditions  in. 

Reservation  in;  what  are;  distinguished  from 
exceptions;  what  may  be  reserved.  S8B 

Construction  of  consideration  cUuae;  mks 
for  construction,  tl^ 


1.  Discontinuance  and  dismissal  are  ^noDj* 
mous  terms.    BngliA  v.  Dickeg  (Ind.)  Ift 

2.  Tbe  market  price  of  an  article  manafao- 
tured  by  a  number  of  different  penona  la  a 
price  fixed  by  buyer  and  teller  in  open  dmt- 
ket,  in  the  usual  and  ordlna^  course  of  lawful 
trade  and  competition.  Lowioif  t.  JV»cU* 
(Mich.)  779 

8.  Proximate  cause  of  an  injury  is  that  act 
:  omission  which  immediately  cansea  or  falls 
to  prevent  tbe  Injury,  and  without  which  the 
Injury  would  not  have  happened,  not  withstand- 
loe  other  acts  or  omissions  concurrent  there- 
with. Deming  v.  Mtrdtantt  Ootton-Prtm  A  S. 
Co.  (Tenn.)  SU 

NoTM  tim  BaiBn. 
See  also  Dxroairrom. 

Definition;  of  heirs.  4» 

Of  libel  and  publication.  41» 

Of  police  powv.  un 

Of  telatbn.  87 

DELEGATION  OF  POWER,    SeeOOB- 

STITtJTIOITlI,  I^AW,    8;  HomCIPJkL    OOB- 
POKATIOHB,  6. 

DEUVERT.    Bee  Dkbd,  2,  8;  Hostoa^ 
S. 

DEPOSITIOirS.    Bee  also  Xvidkhoi,)?; 


make  a  alBclosure  under  oath,  i 
when,  where,  how,  and  from  whom,  he  pro- 
cured the  tntoxicatlug  liquor,  does  not  viuale 
the  constitutional  provisions  as  to  due  ivooess 
of  law,  equal  protection,  or  rltcbt  of  trial,  by 
Jury;  nor  is  it  against  public  policy.  B§  doff- 
tan  (Conn.)  W 

2.  The  competency  of  a  depodtioo  offered 
sgalnst  the  estate  of  a  deceased  person  does  not 
depend  upon  the  fads  at  the  time  tbe  depori- 


Dkpot  Ookpaxt— Blsotbkul  Un  avu  AFPLuxoia 


Noni  AHD  Bbibf^ 
DepodUon;  deflnodiiejectkin  ol,u  erldence. 


DEPUTIES. 

Nom  IKS  Bann. 
Intsnti  u  deputy  sludfl^  wome 


0  ODder  »  puol  BgreeDient  to  hII 
Ybe  tune  atid  divide  the  proceeds  among  Ua 
gnaton,  the  lend  deacendi  to  his  hisiTs  tmin- 
cambered  bf  anj  tnut;  and  a  pnTcbuer  from 
them  wtU  ow«  no  du^  to  the  original  gnntors 
arising  oat  of  the  parol  Bfreement  msde  witli 
tbrni.     OaOar  t.  (Mlar  (Mich.)  691 

I.  A  "relatlre"  it  a  blood  niatlon,  end  not 
a  niatlon  hj  mairlage  mily,  within  the  mean- 
ing of  Me.  Sot.  Btat.  ehap.  74,  g  10,  glTfng  the 
Uneal  detcendants  thediuvof  a  relirtiTe  ot  the 
teatatw  who  Is  a  devisee,  ff  be  dies  before  the 
testator.     SUM  v.  Fmendm  (Me.) 

8.  Btatntes  pravidlng  that  children  of  a 
marriage  ■unulled  because  of  a  former  hDsbsnd 


fe  living,  or  of  a  marriage  null  In  law, 

MMi  Oe  legitimate,  do  not  legit 

bora  before  anch  marriage.    Ad 
<Maas.)  ^ 


(alned  by  one  of  them  in  that  State,  doea  not, 
ooder  the  OaHfomia  etatuta  kgitlmatliig  chit- 
•drea  bom  ont  of  wedlock  bv  the  lubaaiaent 
marriege  of  tbefr  porenla,  legidmate  such  child 
«o  ai  to  entitle  blm  to  set  up  a  claim  In  oompa- 
tltlon  wltb  the  Intimate  children  of  aueb 
parent  under  a  MaaBachosetta  wQL  Id, 

SUOLOSURB.    See  DsFoemOTi,  1. 


None  iXD  BaiKva. 
Domidl;  how  determined. 


An  Inchoate  right  of  dower  Is  not  cut  off  bf 
«  aale  of  the  busband'a  land  for  taxea,  since 
the  tax  proceeding  la  not  ettictly  in  iwm,  al- 
ia L.  R  A. 


though  the  itatutet  do  not  permit  any  penonal 
Jodgment  for  the  tax,  where  th^  ijso  pro- 
vide that  the  wife's  Inlereet  shall  not  be  albct- 
ed  by  anj  act «  laches  ot  the  huaband  or  br 
anv  jodgment  agalnai  him.  BImitu  v.  BmiA 
Qlo.)  441 

Nona  un>  Bbufi, 
Dower;  bar  of  Incboate  rigjit.  441 

DRAIHS  AHD  SEWERa. 

Nom  ABS  Bum. 
Drain;  Implied  reaervation  of.  QT 


DUMirr  KAILBO&D.    Bee   also  Cas- 

BSBB,  8. 

A  train  niabed  bv  a  fBtall  engliie  called  a 
"dtkmmir,''^  altbongn  exclusively  engaged  in 

1 _i.-.u_,  ,^^  wiUiin  or 

ipalitv,  Is  a  "ran* 

toad"  train  within  the  meaning  of  a  statute 


An  easement  ends  when  tbe  pattioolar 


ir  imr- 


Nom  AMD  BaiBFa, 

when  implied.  IM 

Conveyance  of,  mi  sale  of  part  of  a  building. 

Implied  reservation  of,  867 


RJeetment  is  not  the  proper  remedv  to  pro- 


edvtop 


constructed  by  a  d^  over  land  i^  the  Untied 
States  government,  which  waa  afterwarde  con- 
veyed to  plaintiff,  where  the  only  facts  Ifaatap- 
pear  ate  that  tbe  lewet  was  OMUtnicted  and 
waa  thereafter  OMiUnuousIv  applied  to  Its 
proper  use,  without  being  fenoed  la  or  any- 
thing done  to  prevent  plaioffll  from  taking 
poasesrion  of  the  laad.  Barrinetnt  v,  Art 
Sur^mctL)  e«4 

NoTBs  am)  Brtetb. 

BJeutmeot;  defeneea  in.  206 

What  disseisin  will  support  664 

ELECTRICAL   USES   AHD  APPLI. 


1.  An  ordinance  prohlUtlDg  the  suspension 
of  electric  wtrea  over  or  upon  the  roofs  of 
buildings  li  within  the  Intimate  police  poa^s 
of  a  city,  where  snob  sonMnsloii  of  these  wirea 
is  extremely  dangerona,  both  as  bdng  liableto 
originate  fires  and  as  obetmcting  the  extinguish- 
ment  of  Brcs  otherwise  origmated.  Mietrit 
Imp.  Oa.  V.  San  Jihintite»  Wv  d  Omntg  fC. 
C.  N.  D.  OaL)  181 

S.  Public  officers  m^  be  authtnlsed  by  o^ 
dinance  to  remove  dangerous  eleculo  wfren 


.gk 


Elxtated  IUilboaiw— Svidkros. 


■uipended  orer  or  npon  tlie  rocf  of  buildings, 
where  tbe  ownen  fall  to  do  lo  after  notice  U> 
remove  them.  BUetrielmV'  Go.  t.  Sin  Fran- 
titet)  Oily  db  Ooanty  (C.  C,  S,  D.  Cal.)        181 


EMINENT  DOMAIN. 

1.  PermiwIoD  to  a  water  compsnT  to  take 
water  from  a  pood  tbe  sborea  of  wbich  have 
already  been  appropriated  to  public  use,  and 


lug  station  and  flllerlng  ^lleiy.  together  with  a 
right  of  way  thereto,  where  such  land  U  not 
IndiBpeDsable  to  the  prior  appropriator,  while 
the  water  compau;  could  only  with  difficulty, 
tf  at  all,  do  business  wllbont  It.  Old  Oolony 
B.  Co.  T.  FraminghoM  Water  Co.  (Msbb.)    8S2 

8.  Aprorialon  tliata  waler  compauy  mi 
required  to  give  security  lo  the  selectmen  o 
town  for  the  payment  of  all  damages  awarded 
for  lands  taken  dt  it,  which  may,  upon  ttecom- 
lug  iDSufflclent,  be  required  to  be  increaHed, 
sufficiently  provides  for  compenaalion  to  justify 
the  taking  of  the  land,  IC 

8.  A  secoDd   bond  la  not   requirnd   from 
eorporatioo  organized  under  the  Pennsylvania 
Act  of  1888  for  the  improvement  of  the  navf- 
gatioD  of  a  stream,  wtiicb  has  failed  io  agree 
with  abuiting-prnperty  owners  as  lo  paym<    ' 
of  damages,  before  It  can   exerdse  lis  fn 
chises,  if  it  has  given  the  one  prescribel  _^ 
g  B  of  that  Act,  although  g  4  provides  that  In 
case  of  failure  to  agree  as  to  damages  they  shall 
be  aasesBed  uDder  Pa.  Act  1874,  c^  41,  which 
reqairet   the   tender  of  a  bond  to  the  pen 
clatmiDg  damages.    Otntrnt  Fork  Imp.  Co. 
i«M(Pa) 

4.  Although  the  preaumptJon  Is  that  the 
establishment  of  harbor  lines  is  for  a  public 
use  in  the  Interest  of  navigation,  yet  If  the 
record  sbows  that  their  purpose  was  to  prevent 
a  new  bridge  from  being  marred  by  the  erec- 
tion of  strncturea  oneltherdde  of  and  connect- 
ed with  it,  the  proceedings  to  take  property 
therefor  will  be  held  void.  Sbri$l  Bted  Co. 
T.  Bridgeport  (Conn.)  fiOO 

5.  Compensation  must  be  paid  to  a  riparian 
owner  by  a  city  which  In  eBtabllaliing  harbor 
lines  appropriates  a  portion  of  the  land  laying 
between  high  and  low  water  mark  adjacent 
to  his  propertv,  under  a  charter  which  gives 

Cwer  loealahlteh  nuch  lines,  but  preserves  to 
downers  the  same  tights  that  thev  have 
under  the  section  of  the  charier  providing  for 
opening  highways,  where  the  latter  section 
makes  full  prnvision  for  compensation  for 
whatever  damage  a  landowner  maysuCFer.  Id. 
e.  The  mere  depreciatiou  lu  the  value  of 
the  lot  of  an  abutting  owner  who  does  not  own 
the  fee  of  the  street,  by  the  construction  of  a 
railroad  in  the  street,  and  bis  deprivation  of 
the  full  use  of  tbe  sireet.  but  without  any  In- 
vasion of  or  physical  interference  with  his  lot  or 
any  obstruction  of  his  access  thereto,  is  not  a 
IsKing  of  his  property,  within  the  meaning  of 
tbe  coostitutloDfil  provisloD  as  to  compenaa- 
18  L.  R.  A. 


<Md.) 

NOTXI  A 

Eminent  domain;  rlghta  of  itmttfng  owns* 

where  a  railroad  It  laid  In  street.  U7 

Frlnciplea  in  the  law  of.  33S 

of  compenaadontoowner;  what  prop- 


EQUITT. 

Equity  ha*  JorlsdictioD  of  aUIl  to  detennhw 
as  between  tbe  public  and  riparian  millownert 
the  proper  form,  dimensions,  and  place  Id  a 
mllldam  of  a  sluice  for  running  logs  on  the 
stream;  and  the  suit  is  not  barred  by  the  fact 
that  the  dam  Is  already  erected.  Cmtitetieut 
meer  Lumber  Co.  t.  Oleott  FaOi  Oo.  (N.  H.)  B8S- 
ESTOPPEL.    See  also  Bamks,  C;  Cobpo-  . 

KATIONB,  6.  I 

1.  Ad  actnal  fraudulent  lutentlon  te  not 
neceasaiyto  coDaUtntean  eatoppel  injK^by 
represents  lions  made  by  one  who  knowa  or 
ought  to  know  tile  truth,  and  may  reaaonably 
anticipate  that  they  will  be  lelled  and  acted  on 
as  true.     Bttttn*  r.  Xtufltim  (Hion.)  270 

3.  BepreaentalloDS  to  a  commercial  agency 
respecting  one's  bastnesa,  communicated  to  tk 
patrons,  eatop  him  as  agatiut  tbe  latter  to  dnr 
their  truth.  M. 

8.  No  estoppel  against  an  Injunction  to  re- 
strain CDDtlnuiDg  trespaases  by  the  opetathm 
of  ao  elevated  rallnwa  Id  a  street  Id  front  of 

Clalntifrs  premise*  arises  out  of  bis  mere  de- 
ly  to  teing  suit  for  eleven  yeara  after  the 
onginal  treapasa,  and  his  occftsional  riding 
OD  the  road  as  a  paaseoger,  though  his  ODly 

Eroiest  against  tbe  construction  of  the  road  was 
y  subscription  to  pay  counsel  to  prevent  it. 
Oatvxa/  v.  Metropolitan  Bto.  R.  Oo.  (H.  T.> 
788 

4.  A  defendant  In  ejectment  is  not  estopped 


a  prior  action,  bad  settled  it  by  buying  tbs 
plaintiff's  title  and  giving  his  notes  im  th» 
purchase  price,  and  that  ihe  same  plaioiiff  baa 
brought  a  second  action  aftw  a  default  in  pay- 
ment of  the  notes.     Qnmi  v.  Qmt  (K.  Y.)  aW 

NOTBB  ABD  BrIBPB. 


EVIDENCE. 

L  Prbsumittors;  BintDEitorPBOOF. 
II.  Pahol  to  Vast  WBrrraaa 

m.    BOCUimHTABTi  EXPEBT. 

IT.  Dkci^abationb;  Baa  Qjurrm, 

RkLBVANCT  AKD   HATEBIAIJfT;^ 

YL  Weight  ahd  SuvriuLKsor. 

NOTU   AKD    BBIEFb 


See  also  Dbxd,  8. 


y  Google 


BrmixoK,  I.-'JIL 


9» 


I  Puumtmoxi;  Bubdoi  or  Pboot. 

1.  Tb«  btuden  of  proTtng  foJuDtti;  expo*- 
ate  to  unneceasarj  dimger  u  k  deteiue  to  an 
•ctioD  for  life  liuurance  b  od  tbe  Insurer. 
Badmfeld  t.  MoMoehuMtU  Mut,  Aeoi.  Aua. 
(HsM.)  968 

S.  To  bold  the  ownen  of  an  fosolTeot 
bsok  indivldusll;  liable  u  paruien  for  Its 
debtt,  plalDliff  must  show  that  It  irBfi  a  part- 
nerihlp  eDlerprlee  of  which  defendants  were 
memben;  aod  until  a  prima  fade  case  of  part- 
nenUp  is  made  onl  the  burden  cannot  be 

filaced  on  defendaala  of  tbowtaiK  tbat  It  waa 
□corporaled  or  waa  a  limited  partnerahlp,  to 
reliere  tbemselna  from  liabHltj.  HalUtead  t. 
Ourlit  (Pa.)  8TO 

8.  Where  the  canae  of  the  aoddrot  by 
which  a  panenger  was  Injured  Is  known  as 
well  to  tbe  pasaenger  as  to  Uie  carrier,  the  pre- 
sumptloD  of  negligence  which  atiaet  [lom  the 
mere  fact  of  Inlory  to  a  paweoger  while  on 
tbe  carrier's  vehicle  has  no  application;  but  the 
pasaenger  must  afflrmatlTelrdiow  negligence. 
JTeant  y.  Wett  Jentg  FtrryCo.  (Pa.)  26S 

i.  Tbe  degree  of  care  and  prudence  whlob 
taxul  be  exercised  bj  a  child  h>  avoid  the  charge 
of  negligence  is  measured  bv  bis  capacitj  to 
see  and  sppredate  danger,  wnetbOT  be  i»  under 
or  over  fourteen  jests  of  age ;  aod  in  the  ab- 
sence of  evidence  to  the  coolrarr.  such  capaci- 
ty will  be  held  to  be  that  wbich  ta  usual  to 
colldren  of  his  oge  and  experience.     Fourteen 


PI 

It  placed  on  the  child.  SeAUrv.ScAuentiPs,.) 
874 
S.  There  Is  no  presumption  of  such  want  o' 
capadt;  In  a  child  as  to  render  It  irresponsible 
for  its  coulrlbntor;  negligence,  in  a  case  sub- 
mitted to  the  jury,  althoueh  In  dedding  a  de- 
murrer there  may  be  sucn  a  prima  fade  pie- 
•umptlon.  Cetttrai  B.  Jt  Bkg.  Go.  v.  Sylet 
(Qa.)  684 

9.  If  tbe  absence  of  the  books  and  papers 
of  an  insolvent  bonk  aSordi  a  preaumptioo  as 
to  its  character,  against  either  party  to  a  suit 
to  bobl  members  of  the  concern  Individually 
liable  as  partnera  for  its  debts,  it  must  tie 
against  pluntiS,  where  tbe  documents  are  in 
possession  of  bis  wituess  in  another  Stale,  be- 
jond  tbe  reach  of  process,  while  defendants 
are  dmplj  small  itookholders  without  means 
of  reaching  tbem  or  compelling  their  produc- 
tion.   BtStlead  v.  Ourtii  (Fa.)  870 

7.  To  sustain  a  tax  upon  land  which  is 
shown  to  have  been  legally  exempt  from  taxa- 
tion for  a  long  period  prior  to  the  year  for 
which  the  tax  waa  assessed,  tbe  burden  Is  on 
the  tax  officers  to  show  that  something  bad  oc- 
curred Iwfore  such  year  to  remove  the  exemp- 
tion.    AOm  County  v.  Bimmt  (Ind.)  Sia 

8.  Tbe  assent  of  executors  to  a  spedflc 
legacy  la  preeamed  where  tbe  legatees  are  In 
possession  under  iL  Behlmi  v,  Cotlii  (C.  C.  S. 
I).  Qa.)  M7 

n.  Pabol  io  Taxt  WBiTnra& 

S.  Paiol  evidence  la  i>ot  admissible  to  vary 
tbe  effect  cA  a  blank  indorsement,  where  the 
18  L.  a  A. 


BtatDte  provides  that  It  shall  have  the  effect  o: 
an  ordinary  Indorsement,  hptnetr  T.  AUerton 
(Conn.)  806 

10.  The  liability  Intended  to  be  assumed  by 
a  stranger  to  a  prnmisaory  note,  who  places- 
bis  name  on  the  back  of  it,  may  he  ^own  by 
parol.    Eingdand  v.  Eoeppt  (IlL)  •40' 

11.  Wben  a  writing  is  shown  to  have  been 
executed  for  tlte  purpose  of  conveying  an  es- 
tate held  in  common  to  a  trustee  for  sale  and' 
distribution  of  the  proceeds.  It  Is  tbe  best  evi- 
dence of  the  terms  of  the  trust;  and  unlea*  It 
has  been  lost,  parol  evideoce  respecting  the- 
teims  should  be  exduded.  CMlaT  t.  OMot 
(Mich.)  S21 

HI  Dooukbhtabt;  Ezfbbt. 

IS.  Tbe  record  In  an  action  affslntt  an  at- 
torney to  recover  money  ont  of  which  be  was. 
chartnd  with  defrauding  plafaititt,  which  re- 
sulted Ina]udgmeut  against  him, is  admlnlble 
in  a  proceeding  by  memben  of  the  bar,  based 
on  the  transaction  out  of  which  such  actlOD 
arose,  to  procure  his  disbarment  for  nnprofes- 
slocal  conduct, — especially  where  the  com- 
plaint averred  the  existence  of  such  record, 
which  the  anawet  denied.  FaifjUtd  Omnty 
Bar.FeMtndm,  v.  rajtor(Conn.)  7BT 

18,  A  deed  excepting  from  the  warranty 
"any  right  of  way  the  public  may  have  ac- 
quired" over  the  premises  la  Inadmissible  to 
prove  the  existence  of  such  right,  or  notice 
thereof  to  the  purchaser.  Oantral  S.  <t  Bke- 
Cto.  v.  J^i«(Gs.)  684 

14.  Returns  of  tbe  value  of  Its  capital  stock,, 
made  by  a  toll-bridge  company  to  the  alalia 
auditor  as  reaulred  by  law,  is  competent  evi- 
dence upon  the  qoesUon  of  such  value,  in  a 
proceeding  to  determine  tbe  compensation  to 
be  tnade  to  the  company  for  the  taking  of  the 
bridge  by  the  county.  M^g^in  Bii4ff»  Or.  v. 
Jurttata  Omtnty  (Pa.)  4S1 

15.  A  letter  written  by  the  debtor,  protest- 
lug  a^ust  libelous  duos  from  a  collecting 
agency,  and  claiming  that  the  debt  baa  been 
paid,  on  which  the  creditor  writes  a  replr,  is. 
admissible  against  tbe  latter  on  a  tnal  for 
criminal  libel.    8taU  r.  Armttnmg  (Ho.)    41» 

16.  A  portion  of  an  envelope  containing  a 
libel  is  not  inadmissible  in  evidence  on  a  tiiat 
for  criminal  libel  because  it  baa  been  unnecea- 
aarily  pasted  in  tbe  Information.  lA. 

17.  A  deposition  taken  In  an  action  by 
deponent's  wife,  to  which  he  was  made  a  for- 

'  pirty,  brought  to  recover  damages  for 
jnalfnjo  ' "  "  ""  -  " '— ' 

an  acUon  against  the  si 

ed  by  tbe  wife  as  adn 

to  recover  damages  forlnjurlea  to  him,  alleged 

to  have  been  recdved  at  tbe  tame  time  and 

Slace  and  througbtbesame  cause  as  those  sued 
}r  In  tbe  first  action.  Feam  t.  Wett  Janej/ 
Fmry  Co.  tPa.)  86ft 

18.  In  an  action  by  a  landowner  to  ctxnpel  a 
company  operating  an  elevated  railroad  in  the 
street  in' front  of  his  properiy  to  pay  tbedam- 
age  done  him  by  cutting  off  tlw  easementa  of 
light,  air,  and  access  connected  with  sndt 
' expert  wittMst  cannot  be  pnmlt- 
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ted  to  ftate  what.  In  tali  opinloii,  the  emouiit 
ot  inch  dwnage  Ii,  nor  what  wo^  have  beeo 
the  present  vdue  at  the  land  If  the  road  had 
not  beeo  buUi  Bp^trU  t.  JToh  Tork  Bin.  S. 
a».(N.  T.) 

IT.  Dbot^asattohb;  Rn  QanM. 

IS.  RepresentatlODi,  promliea,  and  Indnce- 
iiMDti,  la  the  course  of  the  canTaaalng  at ' 
electloiieeiing  lo  lodace  freeboldets  to  sign 
petitioii  for  an  election  for  the  ieiuaDce  of 
bonda  to  be  donated  to  a  railroad  company, 
although  made  prevloiu  to  the  tfme  at  which 
■aid  fraeholden  became  aigneifi,  were  nerer- 
tbelfM  a  part  of  the  rM  (etfo.  WvlUnmabtr^ 
Am^n  CCfeb.)  8! 

90.  Where  two  agents  of  a  railroad  compat 
were  engaged  Id  the  common  purpose  Of  lo- 
Udtlng  freeboldere  to  dgn  a  pelttfon  for  aa 
decUoD  to  vole  bonds,  and  ooe  made  pledjres 
and  promises  and  held  oat  certain  luducementa 
to  Mid  freeholder*,  who  shortly  afterwards 
■Igned  a  petition  presented  by  the  otber,  each 
pledget,  promises,  and  Inducements  were  a  part 
of  the  nHfwte. 


of  faisopinlon  as  td  the  cause  of  her  sl<  knE_. .. 
not  inadmlsrible  on  the  part  of  the  plaintiff  in 
ui  action  for  damagea  nutvloed  from  the  ex- 
posure. Pulbnan  Falaea-Cor  Of.  t.  Smith 
(Tex.) 

SS.  In  an  action  for  pemonal   Injuries  the 
plaintiff's  wife  may  teatlfy  lo  ezclamadons  of 


D.) 


T.  Rblbtabot  ass  Hatksuutt. 


tmmalerial  in  an  actlOQ  by  blm  to  recover  his 
share  of  the  proceeds  of  the  sale,  to  which  they 
are  not  parties.     CoOaf  t,  OoUar  (Hich.)    ^ 

S4.  Where  one  charged  wlib  fraud  hi  the 
New  Tork  custom-boute  admils  that  sugar 
was  valued  there  lower  than  In  Boston,  and 
claims  that  the  Boston  polariicope  glvn  too 
Ugb  a  Taluatlou,  evidence  that  It  does  not  Is 
admissible.  Burt  t.  Adwrtitr Nmrnpaper  Co. 
<Ma«i,)  97 

26.  ETldeuce  In  a  libel  case  that  the  libel  has 
been  publlabed  before  Is  not  admissible  In  mil- 
leallon  ot  damages,  except  where  defendant's 
Ubel  refers  to  and  professes  on  its  face  to  be 
based  OD  the  former  one.  Id. 

Se.  Sridence  of  Ibe  amount  of  pUIntitTs  sal- 
ary and  the  number  of  weeks  that  he  lost  Is 
adinisrible  in  on  action  for  damages  exprensly 
clalmioK  loss  of  time  as  an  element  of  thedam- 
age.    PvOman Faiaet-Oar  Co.  v.  Smith  (Tex.) 

ais 

21.  In  an  action  to  enforce  the  alleged  11a- 
bnitj  of  a  tobacco  sampler  to  make  good  the 
loss  resulting  to  a  buyer  because  the  tobacco 
Id  the  cases  was  not  as  represented  by  tbe  tags 
attached  to  the  samples,  evidence  is  admissible 
1BL.R.A. 


to  show  what  nteanl 


w  what  nteaninK  apparently  amUgna 
and  flgorea  on  the  tags  oonveyed  to  i 


i^BtUm 


jaom 

-    -    -   -„ .^ ,__totiis 

trade,  and  that  by  usage  the  aunplernndertook 
to  make  good  fcaaea  resulting  from  nntnis 
statements  on  the  tag*.  Oonatoga  Oigm-  Co. 
T.  J-toiMtPa.)  438 

S8.  In  a  proceeding  to  determine  the  com- 
pensation to  be  made  lo  Om  owners  of  a  toll 
bridge  which  has  been  taken  by  tbe  oonnty, 
witoeaset  should  be  queatfoued  aa  to  tbe  value, 
and  not  Iba  coat,  of  toe  bridge.  JfOfbn  E 
Co,  T.  JunitUa  Countji  (Pa.) 

M.  For  what  sum  Om  ooaatj  ttnid  ban 
erected  a  new  Mdn  la  immaterial  In  a  yn- 
eeeding  lo  detennlne  what  aompenMtioo  it 
mtut  make  to  tbe  ownoa  of  a  toll  bridge  wbldi 
It  has  taken  for  the  use  of  tbe  public  J± 

SO.  Evidence  of  specMe  indebtednen  of  tbs 
proMcutrix  to  otber  persons  U  not  admissible 
In  behalf  of  a  defendant  in  an  action  for  crim- 
inal UbeL    Btate  v.  Armttreng  (Ma)  419 

81.  A  variance  Is  created  by  proof  of  a  pid- 
ley  which  spedOea  no  time  for  its  continaance, 
under  a  complaint  which  describes  it  as  run- 
ning far  one  year  from  a  certain  dale.  Xgvi- 
taili  Aed.  Int.  Oo.  v.  (Mbtrh  (Ala.j  987 

SS.  A  wltne^a's  testimonv  thatsba  knows  of 
nothing  else  whicb  conla  have  caused  hrr 
Illness  except  the  exposure  on  wbldt  her  bus- 
band's  action  for  damages  is  baaed  is  admis- 
sible In  connection  with  the  details  of  ber  ex- 
posure and  slcknesa.  Pt^nuMl'nkxe-OarCe. 
V.  AmYA(Tex.)  SIS 

88.  Upon  tbetrlalotanaotionfwDialiclous 
prosecution  the  plaintiff,  when  attempting  to 
Mablish  a  wsnt  of  jnobable  cause,  is  not  vaa- 
flned  to  proof  of  such  facts  aa  be  cao  slBrma- 
ttvely  show  were  actually  known  to  def  eodant, 
but  may  also  prove  the  existence  ot  such  open 
and  notorious  faeu  ai  would  or  should  have 
been  ascertained  by  the  latter  bad  be,  before 
instituting  the  proceedings,  made  swdi  inqolty 
and  Investigation  a*  anvone  with  honeat  tso- 
llvea,  and  not  actuated  by  malice,  woold  havo 
made.    Tabtrt  r.  Oxiet  (Minn.)  4a 

Tl.  WaioHT  AKD  SunrcixitcT. 

84.  Toluntary  expomre  to  anoeoeaMir  dan- 
ger which  will  prevent  recovery  of  lite  Insar- 
ance  Is  not  shown  by  tbe  fact  that  the  insured, 
while  waiting  for  a  train,  was  thrown  or  fell 
upoD  the  track  from  a  platform  not  intended 
'"  iselD  getting  upon  Distrain,  or  In  fact  foi 
by  pamengera  at  all,  though  they  aome- 
%  used  It,  but  foi  train  hands,  sad  whidi 
only  about  8}  feet  wide  In  places  whero 
girders  extended  ont  from  tbe  wall.  Baden- 
"'V.  ManaeKoMttt Uta.  Am.  Amo.  (Man.) 
BBS 

.  J.  Tbe  testimony  of  two  iiiltiuiw  or  tbdr 
equivalent  Is  neceSBary  to  modify  an  ant«nap- 
tial  agreement,  even  on  the  ground  ot  frmod. 
Lvkeruti  Appdol  (Pa.)  6S1 

80.  Tbe  voluntary  dismtsnd  of  a  dvll  salt  is 

)t.  as  a  matter  of  law,  prima  fade  evUence 
ot  malice.     AntlA  v.  Burriu  (Mo.)  SB 

S7.  Tbe  doctrine  of  reasonable  doabt  aa  to 
guilt  has  no  applicsUon  In  an  action  for  mali- 
dous  prosecution  of  a  suit  for  slanderous  words 
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cbu^Dg  ■  crime.    A  nrepondereiice  of  ml- 
deuce  U  Buffidem  ComsVe  out  A  ewe  foi  dtber 


■  U>  nq^lgeiica 


NOTUAXD 

ErtdenM;  iMuden  of  proof 
and  UabtUty  of  canter. 

Barden  of  noof  aa  lo  negllnsoe  la  c«e  of 
tojuiy  uwmnL  ■"' 

Burden  of  proof  u  _. 

menL  818 

Parol  to  dKm  walw. 

Parol    aa  between   partla*   10    pdomiMorr 

Parol  SB  affecting  iDdonemenk  OS 

Parol  ti  to  blaak  IndcnaemeBt  of  BOta.    807 
Parol  to  mj  tenn  of  written  laatrament. 

en 

Of  declaiBttona  of  pain  and  aoffeilag.      US 

'    Of  cnatom  and  oMge.  488 

lUgbt  of  wttneaaea  to  give  eTtdenoe  aa  to 


BXBuuTiOn.   8eeOoiiRiTDTiOiiu.LAir, 


BXEOUTOBS  AHD   ADHXHXSTRA- 
TOB0.    Bee  alao  OomMrra,  4;   Lktt 

AXD  SVZOBB.  1. 


dnal  a 


1.  A  bond  for  doaUe  the  rahie  of  tba  pei^ 
— -i  eatate  tn  the  Btate,  aa  In  tbe  caw  of  prio- 
1  admlDlitratfoD,  van  be  lequfred  ludei 
_[.  T.  CodeOlT.  Procgamt,  on  grantlDgan- 
eOlaij  admiDMtalkni,  where  the  eecmltj  al- 
ready glren  In  the  placeof  principal  admlob- 
tratlon  b  Imnffldent,  althoogh  that  aection 
proridea  that  the  bond  may.  In  the  diacreUon 
cf  the  aoiTOKate,  be  In  «ncb  a  aum,  "not  ex- 
ceeding twice  the  amoont  wMch  appeata  lobe 
dne  bom  the  decedent  lo  residenta  of  the 
Btate,"  aa  will  aecnre  r«iUent  credlloia.  The 
section  l«  Intended  to  allow,  bat  not  to  require, 
ft  imaller  bond  than  In  ardlnarj  caaei.  Be 
JVncA'fAfafatB.  Y.)  104 

9.  Moneys  advaaced  bv  an  Intertate  to  hli 
daaghter  and  hn  huaband,  and  treated  by  the 
parUM  BB  paid  by  bla  board,  wUl  not  be  beU 
a  debt  due  the  eetate  on  an  accountlnc  between 
the  daughter  and  her  hntband  and  tEe  admln- 
ftualor.    fMaey  t.  Sill^  (Tt.)  S40 

8.  Money  advanced  tn  hla  lifetime  by  an  In- 
teatate  lealdlnc  with  bli  dangbler  and  ber  hua- 
iMuid,  for  repalia  upon  the  dau^ter's  house, 
without  expectation  of  repaymeDt  ijod  for  hla 
own  GonTenlence,  without  mbataalial  benefit 
to  the  properiy,  cannot  be  recorered  by  the 
•dminiitratoT  In  an  accounting  with  the 
daughter.  Id. 

i.  LuMJa  porchaaed  iw  a  morigage  *ale  by 
the  mortgagee'a  admlnlalrator  ewn  leitammto 
UL.R.A. 


BvinUaownnain&althoiuihhaklby  liu 
In  tniat,  take  on  in  hla  handa  tM  flharaclaT  of 
tbe  moneue  IndebtedneM,  and  an  aa  petaon- 
alty  of  wbuh  he  can  conVgy  a  good  tnle  that 
cannot  be  dlaputed  bj  tbe  moiuagee'i  tadn. 
HtOtrnm  t.  AiJter  CS.  T.)  811 

S.  An  agreement  between  tbe  next  of  kfn  of 
a  deceduit,  that  all  bia  propettv.  Including 
money  dne  on  life  Iniurance  policle*  payable 
to  some  of  them,  ahall  be  oollecled  by  the  td- 
mlnlalntor,  and  a  certain  portion  of  the  pro- 
ceed! tned  In  the  ornamentation  and  care  of 
decedenCa  burial  loi  and  tbe  remainder  divided 
equalW  among  the  next  of  Un,— win  be  lup- 
ported  aa  a  family  aettloment ;  and  the  bene- 
Sdaries  In  the  Insurance  polldea  caonot  claim 
tbelr  prooeeda.  Soyof  Biieitly  of  Qood  FtUom 
t.  CampMi  (R  L)  Wl 

Nona  AMD  BsixFi. 

Bxecntort  and  admlnlttrators;  New  ToA 
Ooda  ptOTidoa  concerning  bond  of;  origin  of 
law  mutrlnc  bondi;  itatutory  regulatlona  of 
tbe  rarioua  States.  104 


FALCT  PBETEVSEa 

Tlw  Illegal  porpoae  of  a  penon  from  whom 
money  la  obtalnta  by  falae  pretenaei  Is  no  de- 
fense to  an  Indictment  against  the  person  Ibaa 
obtaining  it.    Bt  (7inMnitn*(Co1o.)  7U 


No«  Aiis  Bbisf^ 


FAMILY.    See  CoHTBAora,  IS. 

FAMILY  SETTLEMEirr.    See  Sxaoth 

TOHs    iMD  ADimriaTKATOBB,  S;  Bn» 
Buro  iXo  Vfiwm,  4, 

FBRRY.    See  GiSBtraa,  9, 
FICTTIOnB.    Bee  WATns,  18. 
FIBE8.    Bee  Railboadi,  8,  8. 
FOOD.    Bee  Bnus. 
FOBFEITDBE. 

Noras  AND  Bsixn. 

Of  gifts  made  to  aeoun  location  of  pnbHo 

buUdlnga,  etc  608 

FBAPD  AlTD  FRAUDULBHT  COV. 


1.  False  statementa  in  a  certUtcate  required 
l^  Mass.  But  1884,  cbap.  880,  g  8,  to  be  filed 
frith  lite  commissioner  of  eorporadona  to  en* 
able  a  foreign  conization  to  do  bnalness  la 
Hasaachusetta,   wlA  not  render  tbe   persona 


thereby  sailers  loaa.    Bunnewell  t.  Duaburf 


Oau  Laws— Hakbox 


%  A  conTeruice  by  a  fatlsr  to  bis  dkttgliter 
In  cooilderatloii  of  her  nuiiriag?,  made  wilh- 
our  Intent  on  tbe  put  of  either  to  defrand,  it 
not  fnudnlent  aa  to  credfttns,  allbougta  tbe 
fatbei  la  InaolTent  at  the  time.  (Man  t.  Snox 
(Cal) 

H.  A  dlspodtton  hj  an  InaolTent  of  all  bla 
property  in  conalderBtlou  of  future  mpport, 
tliouRb  fraudulent  aa  to  credtton,  cannot  be 
aei  aside  at  Ibe  aultof  tbe  latter  after  tbe  death 
of  tbe  iDBolTCDt  and  after  support  to  an  amount 

Kster  than  that  of  the  property  received  has 
a.  funiisbed.    Kelmy  -r.  Eelkg  (Vt.)        610 

4.  The  fact  of  fraudulent  Intent  must  be 
found  to  support  a  Judgment  aeitioK  aside  a 
ToluDtary  conTeyance  aa  in  fraud  of  creditors, 
— at  least  unless  tbe  fads  found  absolutely  ei- 
clode  all  ponibiUty  of  tbe  absence  of  fraudu- 
lent intent  in  tbe  mind  of  the  giaotor, — under 
statutes  maklDg  erery  tnnsrer  of  property  with 
Intent  to  defraud  or  delay  a  creditor  void,  and 
providing  that  the  question  of  fraudulent  in- 
tent is  one  of  fact,  and  not  of  law,  and  ibat  no 
transfer  sball  be  adjud^  to  be  frauduient 
•olely  on  tbe  ground  that  it  was  not  made  tore, 
valuable  condderallon.  Findings  that  tbe 
transfer  was  voluntary,  that  the  grantor  was 
insolveat,  aud  that  the  transfer  actually  de- 
frauded ctediton,  arc  not  sufficient.  Btiil  v. 
ifmy  (Cal.)  578 

5.  Tbe  liablBtyof  ftsnre^  on  an  unmatured 
obligation  Is  a  lawful  debt,  claim,  or  demand 
wbicb  will  make  a  transfer  of  roods  to  bim  by 
the  debtor,  on  bis  assuming  tbe  obligalion, 
valid  as  to  other  crediiors.  under  a  statute  giv- 
ing "crediton.  purchasers,  or  other  persons" 


GAME  I.AWS. 

1.  Tbeg 


)    also    COJUIBROB,    8, 


thereof,  while  in  tbe  course  of  Inierstate  trans- 
portation, away  from  a  common  carrier,  on 
tbe  ground  that  the  animals  have  been  killed 
in  violation  of  sucb  laws.  BeriTutt  v.  Atiteri- 
tan  Exp.  Oe.  (Me.)  68 

2.  Common  carriers  are  not  included  In  the 
provision  of  Me.  Rev.  BtaL  chap.  80,  g  IS,  Im- 
posing  a  penalty  on  "  whoever  .  .  .  bas  in 
possession  between  October  1  and  January  1 
more  than  the  number  tberein  speciBed  of  tbe 
«  of  certain  wild  animalk.  M, 


8,  Woodcock,  rufSed  grouse,  or  quail  need 
not  have  been  killed  for  the  purpose  of  con- 
veying them  out  of  the  Stale  In  order  to  make 
it  an  offense,  under  Cono.  Geo.  Stat.  ^  2546, 
to  have  sucb  birds  in  possession  with  intent  to 
procure  their  transportation  out  of  the  State. 
ataUv.  &esr(Conu.}  B04 

NOTKB  A1*D  BKIBFI, 

Seme  Uws;bs  affecting interstalecommerce. 

H04 

OABNISHMENT. 

An  officer  may  Im  garnished  for  money 
wbtdi  be  has  taken  from  a  debtor  under  arrest, 
18L.R.A. 


where  a  statute  makes  property  In  Us  bands 
•abject  to  legal  proosas,  if  tbe  arrest  was  made 
In  good  faitb  and  there  is  probable  nound  for 
beHevlBg  tbe  money  to  be  oonnected  with  tbe 


1.  A  deed  of  gift  Is  not  Invalid  because  made 
to  evade  a  statute  rendering  a  devise  void  fai 
case  of  the  death  of  tbe  testator  wlthiii  tfafaty 
days  after  the  execution  of  tbe  wJH,  when  tbs 
girt  Is  absolute.    Ptek  v.  Bett  (Dtah)  7U 

3.  A  deed  of  gift  does  not  become  operatite 
by  delivery  to  aa  agent  of  the  grantor  to  be  da- 
llvered  to  the  grantee,  when  It  is  not  delivered 
to  tbe  latter  tmtll  after  the  grsntfiEt^Mth.    il 

Noras  ahs  BRian. 
See  also  TonnrnntH. 

OlfU:  nqnisUes  ol  714 

CK>ODWILL. 

NoTEi  AHD  Bbtefs. 


stand  at  tbe  depot  ground  of  a  railro 
pany,  and  may  be  ejected  from  the  ~ 
slgn^  to  another  for  refusing  to  leav 
unnecessary  force  is  used.  CWtf  ' 
(HIch.) 

HOTRS  AFT>  BsiXFfl. 


HAU.WA'TB. 

NOTKB  ARD  BBIEFa. 

Implied  teservatfon  of  use  of.  MfT 

HARBOB.  See  also  Bionekt  Dokaik,  4, 
S. 

L  Theestablf^mentofharborllnesbjadty 
under  power  conferred  by  Its  charter  will  not 
preclude  it  from  altering  them  by  tbe  subes- 
quent  establishment  of  new  ones,  aa  proper  oo- 
cBHlon  may  require,  without  further  kgislatl** 
authority;  and  tbe  l^al  discontinuance  of  the 
old  lines  will  be  accomplisbed  by  tbe  legal  es- 
tablishment of  new  ones,  without  aay  specMc 
declaration  of  discontinuance.  Farut  8Uel  Cb. 
V.  Bridgeport  (Conn.)  680 

3.  Coder  a  charter  provision  that  barbor 
lines  established  by  a  city  may  be  laid  out  and 
designated  by  a  committee  appointed  by  tbe 
dtj  council  for  that  purpose,  no  legal  layout 
can  be  made  by  tbe  adoptloD  by  tbe  council  of 
B  mere  recommend  si  I  on  by  tbe  committee  of 
the  acceptance  of  a  rcBolution  previously  passed 
bv  tbe  council,  to  the  effect  that  tbe  lines  be 
laid  out.  Ja. 

NfiTn  AAD  BsiKn. 


:  powers  of  Stateasd  nuntdfial- 

:,Coogk 


Health — liTDuira. 


HEALTH.    Bee  alH>  QrAKAXTiax. 

1.  Underlhe  Florida  Act  of  1878(phflp.8]6S> 
u  smeudcd  bj  the  Florida  Act  of  1883  (cbap. 
844S),couDt;  boards  of  bealth  barenoHUtborit; 
to  demaod  and  collect  from  veaseli  comiaj;  into 
tbe  jurisdiction  of  said  boards  fees  for  fumlga- 
(fan  or  dlBinfecUoii,  udIcu  said  veauli  are 
wmhi&et  to  and  have  been  put  fu  quarantine. 
Fo/ietw.  Mttabia  CountgBd.qf  health (Fli^A 

8.  County  boaiA  o<  bealtli  are  corporate 
bodiee  inmted  bj  Btatnto  wltb  functions  of  a 

Eublic  nature  to  be  exercbed  for  the  public 
eneflt,  and,  in  tbe  absence  of  socb  remedy 
cooferted  by  statute,  are  not  liable  in  aa  Mllon 
for  tori  for  damages  in  tbe  performance  of  as 
official  duty.  Id. 


Notes  abd  Bsisn, 


HIGHWAYS.    Bee  also  Bridobb,  S. 

1.  County  commiaslonera  may  take  a  strip 
of  land  seceasaiy  tor  a  bijjhway  from  a  scbool- 
house  lot.  wbere  sucb  taking  vill  not  preveut 
tbe  nie  of  tbe  lot  for  school  purposes,  allboagb 
ft  will  considerably  Injure  it.  Eatt/iamplon  v. 
EitmpiMrt  Oountu  Oomrt.  (Mass.)  157 

2.  A  mere  lfceii«ee  of  tbe  rigbt  to  nse  streets 
does  not  obtain  a  monopoly  or  an  exemption 
from  subsequent  reasonable  police  regulations. 
Oroioder  t.  Sullitian  (lDd.>  617 

8.  Autbority  to  construct  a  railroad  or  any 
pert  tbereof  (n  a  lunnel  in  a  city  street,  on 
tbe  terms  and  conditioDsaodin  tbeinodeflied 
by  ordinance,  includes  authority  to  construct 
portions  of  it  In  an  open  cut,  nbere  the  ordi- 
nance BD  directs;  and  even  witboat  apeclal  au- 
ttaoHtT,  the  rlgbl  to  construct  a  tunnel  would 


Include  tbe  right  to  make  properly  graded  ap- 
aches.    (rBrUh  v.  Baitimort  BtU  B.  Co. 


proache 


BOHEBTEAD. 

Bubaequeot  loss  of  bis  family  nUI  not  termi- 
nate a  leitally  acaulred  bomestesd  ezemptian 

of  one  who  continues  to  occupy  tbe  premises 
M  a  housekeeper.    Statu  v.  8aU  (Ey.)       T4S 

None  XKD  Bbirfb. 
Homestead;  hon  tar  defeated  by  loss  of  fam- 


1.  A   lennncy   by  entirety   is  changed    by 

an  absolute  divorce  into  a  teuDDcy  in  common 

witboat  survivorship,    atets  v.  Schreek  (N.  Y.I 

S25 

%  Tbe  separate  estate  of  a  married  woman 
cannot  be  charged,  in  a  suit  bv  her  father's  ad- 
iDinistretor,  with  moneys  ^Id  by  her  father  as 
■urety  forberbosband.    f«^  v.  ffjl^  (Yt.) 


S.  A  woman's  sbare  as  tenant 
tn  the  proceeds  of  Isods  the  right  to  the  pos- 
Mttion  of  which  vested  In  her  after  the  pas- 
18L  R.A. 


sage  of  tbe  Delaware  married  woman's  Acts, 
ana  which  have  been  sold  under  direction  of 
court  for  psrlltloii,  will  not,  at  tbe  request  of 
her  husband,  be  lavested  for  his  benefit,  but  it 
will  bopaldto  her  absolutely.  Moarey.  Darbg 
(Del  Cb.)  84! 

4.  An  agreement  by  a  man,  on  bebalf  of  ble 
wife,  to  a  family  settlement  of  an  estate  In 
which  she  is  interested,  by  wblcb  certain  In- 
surance policies  payable  to  her  are  mwje  part 
of  tbe  general  fund,  is  rsdfled  by  ber  suMe 
quenlly  Joining  in  an  application  for  the  ap- 
potDtment  of  an  adminiBtraior,  and  the  execu' 
tion  of  a  power  of  attorney  lo  enable  him  to 
collect  tbe  money  in  accordance  wltb  the 
g^reement;  and  it  will  be  binding  on  her  al- 
though tbe  husband  bad  no  authority  to  make 
it.  JtBgai  Bodehi  of  Good  FUtoiM  v.  OampbrU 
(R.  I.)  801 

6.  The  resumption  of  ber  marital  duties  br 
a  wife  who  has  Tolunlariiy  estranged  lierseu 
from  her  husband  beGau«e  of  her  dlssalisfac- 
tlon  wltb  a  valid  and  binding  antenuptial  con- 
tract is  no  consideration  for  a  revocation  oi 
sucb  contract.     Luken^i  AppeaHPA.)         561 

6.  A  divorce  will  not  be  denied  to  a  man  In 
case  of  his  wife's  adultery,  by  reason  of  tbe 
fact  that  he  married  ber  white  under  arrest  on 
bastardy  process,  merely  to  have  the  child  born 
In  wedlock  and  on  in  agreement  with  ber  that 
tliey  should  never  live  logetber.  wbich  they 
have  kept.  /VanAUn  v.  FVanJUfn(Mas8.)  8«t 
Notes  axd  BniKra. 

Husband  and  wife;  rule  aa  to  estates  by  en- 
Kreties;  effect  of  divorce.  829 

Antenuptial  settlement  711 

Agreement  to  live  separate  as  a  bar  to  di- 
vorce. 848 

ICE.    Bee  Sale,  1-a 


ILZ^EGAUTT. 

Notes  aitd  BaiErB. 
See  also  Dakaoes. 
Illegality;  of  use  as  attectiiig  damage  to 


property. 


IM 


sent,  is  In  force  In  Indiana.     Atten  County  v. 
Siraoni  (Lai.)  618 

2.  The  land  of  an  Indian  who  has  retained 
his  tribal  relations  cannot  be  taxed  by  a  State 
In  which  U.  B.  Ord.  July  13,  1787,  art.  8,  Is  In 
force,  althonitb  it  hss  been  patented  to  bim  In 
fee  dmple  without  restraint  on  alienation. 
Id. 


IiTDicnnHT,  Ikivbiutiob,  un>  Oompi.aikv— firaunt  PEiuoMa. 


Nom  Aim  Bum. 

8ae  ilao  T1JCIE& 
IndUnsj  right  to  remedfa*  Id  court.         M9 

IHDICTHEHT.  IHFORMATIOH. 
Aim  COMPLAINT. 

1.  Ad  fnfomuUon  need  not  all  be  written 

2r  Um  proMcatlDg  ftttoraer  hlnuelf.  Btaii  t. 
rm^mviHo.)  41l» 

3.  Ad  oaib  oo  the  "beat  knowledge  nnd  be- 
llet"  of  the  prosecutrix  Ii  •  »ufBdent  reriflca- 
tlon  of  an  InformBtlon  for  crimiaal  libeL     Id. 

8.  A  crltnfnallnfomutloD  letting  forth  that 
the  dty  deik  of  a  dty  of  the  eecood  clan  re^ 
tered  ai  a  Toter  the  name  of  a  person  who 
did  not  appear  In  penon,  and  waa  not  pteaent, 
and  did  not  give  hl«  name,  age,  occupatloii,  or 
place  of  residence,— li  lufflcient  without  ex- 
'yalleglng  any  criminal  Intant.    8tal»  t. 


1.  The  record  mu«t  ihow  that  tfae  minor  t» 
rided  witbln  the  cnuntj  in  which  the  court  wai 
held  which  attempted  to  remove  bla  dlsebllltj. 
under  the  autboritv  conferred  by  the  Arkansas 
Act  of  Feb.  18,  18W,  to  render  the  order  of  re- 
moTalralld.   Eindmanv.  CfOoimM-iAsk.)  VtO 

3.  A  judicial  tale  of  mlnon'  property  to  their 
■top- grand  mother,  will,  at  their  request,  be  ael 
aside  when,  after  tbe  death  of  their  mother  and 


didr  guardian  by  tiie  probate  court,  and  bad, 
before  the  sale,  at  their  request  taken  charge 
of  the  property  and  taken  up  her  reddeuce 
thereon,  although  the  nuinagement  of  the  sale 
was  by  law  imposed  on  a  stranger,— Hie  cura- 
tor of  the  e8>aie,~~and  the  punjiaser  acted 
fairly  and  In  good  faith.  Id. 


en  for  their  benefit,  may  aue  to  em}cdn  thlid 
persons  from  diawlnK  water  fnmllu rHamfr. 
tiatuppa  Smnotr  («.  t.  FoB  JUmt  (Uaaa} 

4.  An  InjuDctioa  against  the  paasue  of  a 
municipal  ordinance  may  be  giantea  at  th« 
suit  of  iszpsyers  wbo  by  reason  of  their  boat- 
nesi  bave  a  speda)  or  peculiar  inierest  in  tba 
use  of  a  wharf  owned  by  the  diy  In  trust  for 
the  pabllc,  where  the  ordinance,  which  haa 
been  favoraUy  reported  ^  a  committee,  an- 
Uiorlxes  the  Illegal  tranifer  of  the  wbarf  to  sa 
InsolveDt  board  of  commUstoners,  which  U 
mlfcbt  not  be  possible  to  {wevent  if  the  ordi- 
nance were  paved,  and  which  would  reauli.  If 
mseed,  Id  Imparable  Injury  to  the  plalniiffi. 
Bebert*  t.  LtntiteiUe  (Sj.)  814 

6.  Withdrawal  of  an  Illegal  ordinance  sf  ler 
commencement  of  the  suit  will  not  defeat  ihe 
right  to  an  Injunction  against  Its  passage.    Id. 

6.  An  Injunction  wDllie  at  tbesoit  of  alaz- 
psjer,  to  restrain  the  making  of  an  unaiithor- 
ued  contract  In  behalf  of  a  county  for  the  con- 
struction of  a  bridge.  Jlbnta  Biit.  Hardiean 
Co.  V.  Erb  (Ark.)  35) 

T.  A  property-owner  may  maiutain  a  soit 
to  enjoin  the  rebuOdiag,  in  Tlolatlon  of  a 
valid  dty  ordinance,  of  a  wooden  building 
which  has  bem  patilally  destroyed  by  Are, 
allbougb  II  wonM  not  be  a  aafaaDoe  jMrss,  If 
itwUl  work  special  and  imparabla  iajurr  to 
blm  and  to  his  property, — aa,  brdlmblsbiDg 
the  value  of  the  property  and  increastng  tba 
rates  of  insorance  tnereon.  Mount  Fcraoa 
Ftrt  Nat.  Bank  v.  Barlit  (Ind.)  431 

8.  The  collection  of  a  tax,  part  of  which  ti 
Illegal,  opoo  property  subject  to  taxation,  can- 
not be  enjoined  witnoul  paying  or  taiderlng 
the  amount  for  which  the  property  Is  legally 
liable.  SylaAd  t.  Cmtna  Iron  A&Oo.  (Jnd.) 
SIS 
injoln  a  nui- 
^tylng  on  a 
It  the  things 


1.  Persons  wbo,  upon  the  representation  of 
the  agent  of  a  railway  company  that  a  depot 
win  be  located  at  a  particular  place,  sign  a 

Cllon  calling  an  declion  in  tbelr  townsblp 
the  purpose  of  voting  sld  to  the  company, 
may  en;^in  the  issuance  of  the  bonds  It  the 
compsnv  subsequently  places  its  depot  at  a 
place  other  than  that  agreed  upon.  Wulien- 
vaber  v.  Jhinigan  (Neb.)  811 

2.  An  Injunction  wilt  not  lie  at  the  suit  of  a 
vendor  who,  though  not  obliged  so  to  do,  haa 
placed  the  purchaser  la  poswsslon,  retslnlng 
title  to  the  land  in  hiniself  as  security,  to  re- 
strain removal  from  the  land  of  buildings 
erected  thereon  under  direction  of  the  latter, 
in  the  abaenceof  any  showingthst  the  former's 
security  will  be  impaired,  or  Uiat  the  purchaser 
la  unable  or  unwilling  to  comply  with  the  terms 
of  bis  purchase.     MUUtt.  Waddingham  (Cti.) 

680 
8.  Acorporatloocomposedofrepreaentatlvea 
of  the  several  mills  owning  vraier-power  on  a 
rlvar,  which  has  built  and  maintains  a  dam  at 
the  outlet  of  the  reaervoir,  and  controls  the 
whole  water-power  In  the  Into'est  of  the  own- 
UL.R.A. 


9.  A  decree  which  attempts  tc 
sance  caused  by  the  manner  of  canrlng  on  a 
bnsltiess  should  specifically  point  out  the  things 
which  are  to  be  done  and  to  be  refrained  from 


MOTSS  AMD 

Injunction;  caution  as  to  granting;  requltfr 
ment  as  to  bond.  311 

To  restrain  nuisance.  331 

To  prereut  paasage  of  mnnldpal  ordinance. 
|U4 
mSAVE  PEBSOHB. 

An  aged  person  Is  not  of  unsoand  miod  so 
ss  to  require  a  guardian  of  his  estate,  merely 
because  he  baa  not  suffident  strength  of  mind 
and  abllttj  to  transact  his  business  afUn  wtth 
"ordinary  care  and  prudence,"  If  he  Is  capable 
of  transacting  the  (»dlt»ry  business  taiTolved 
In  taking  care  of  his  property,  and  uuderstanda 
the  nature  and  effect  of  what  he  doea,  and  can 
eierdse  his  will  concerning  It  with  discieiloa, 
not wlthalan ding  the  Influeace  of  othen.  As* 
triok  V.  SiMTidt  (Iowa)  in 

MoTxa  AXD  BKtm. 


IxnLVUOTl  ISBDKAXOK, 


mSOIiVEHCT.    See     alw    AcnoH    ok 

1.  A  mortgage  of  real  propertv,  which  hu 
sot  been  depouled  for  record  with  the  recorder 


of  the  proper  connty  before  an  uatKi 
the  propertr  by  tbe  mortgagor  for  uii 
of  fala  creditor!  lakes  effect,  U  not  a  valid  lieo 


e  proper^,  ai  BKaiait  the  aMifn^ 
tbe  credltOTM)  dot  doca  It  beoome  so  by  being 
aubsequoillv  recorded.    Bm  t.  AiydM-  (Obio) 
28fi 

2.  Ad  asslgomeDt  for  crcdtton  takn  efleci, 
ta  10  all  penoiM,  from  the  time  of  lu  detlTcTf 
io  tbe  probate  court  of  the  county  in  wblcrb  the 
ft^alCDor  TcaMea  at  the  time  of  Ita  execution. 
It  ie  not  neocMaty  that  It  be  alao  filed  for  rec- 
ord with  the  recorder  of  deeda.  Id. 

9.  An  Mrignment  prefeniag  aome  credliore 
whom  It  faila  to  apeelfv  ettber  In  the  iDetru- 
meat  llMlt  or  In  «■  Indexed  acbedule  li  void 
apoo  ita  face.     Wotf^.  aOtnnor  (Hlch.)    ew8 

A.  A  ocmvejance  of  prooerly  alluale  in  Uln- 
nnola  by  an  InaolTeot  debtor  to  a  creditor, 
which  amoiBla  to  a  ptcfereoce  unlawful  un- 
der tbe  Blale  hMolTent  lana,  may  be  avoided, 
although  tbe  ctcdllor  ao  preferred  reddea  with- 
out tbe  Slate.  Maidtmild  t.  Oorunna  Pint 
JSaLBa)Je(}i.ima.)  469 

THatia  tsm  Bbtbib. 

IfMolveocy;  ndlal*  of  a»lgiiment.  MS 

XVaURAHCE.    See   also   Cobfojution*, 

1.  A  creditor  may  lawfully  take  out  a 
ponev  OM  tbe  life  of  his  debtor  In  an  amount 
■uSdeDt  loeovei  tbe  debt,  with  intereat  tbere- 
«ii,  and  (he  ooat  o(  (he  iDiurance,  with  lolereat 
IhereM  dintog  the  period  oftbeeipectBonof 
life  of  the  loMired,  according;  to  tne  Carlisle 
TaUea,  and  may  main  the  fall  proceed!  of  the 
policy,  rcfanlMa  of  (be  time  of  the  debtor'a 
death.     XflrkJiT.  IUiMeelii{V%.) 

2.  A  policy  of  luBarauce  may  be  reaclnded 
by  tbe  Inaared  oo  dlacorery  of  mlsrepreaeDio* 
tKMS  Id  (be  ^pllcailoo,  made  wtihout  bis 
knowledjie  by  tbe  afwnt  of  the  Inanrer,  al- 
though tbe  latter  would  be  bound  by  the  policy 
If  It  were  not  leadDded.  Mkhigan  Mut.  L. 
Ina.  Oo.  T.  Brei  (Hich.)  849 

5.  Death  resulting  from  a  fisht  voluntarily 
CDKaged  in,  even  If  caused  by  a  ^ot  flred  by  one 
party  Just  after  the  Oicht  had  ceased  and  the 
othPT  had  «oi>e  a  few  feet  away.  Is  within  the 
exception  of  an  accident  insurance  policy  is  to 
desth  caused  by  fighting.  It  makes  no  differ- 
ence In  such  a  case  wheuieriheslayer  was  sane 
or  insane.  Qre»ham  t.  EguitaNt  L.  d  Aixi. 
In*.  Co.  (Ga,)  838 

4.  "Inhalation  of  gas"  causing  death,  wltb- 
tc  the  meaning  of  a  clause  exempting  an  in- 
anrer from  liability,  does  not  Include  the  in- 
Toluntaryinhanngofdeadlygasln  a  well  where 
its  presence  ia  unsuspected.  Pickett  v.  Paeifie 
Mut.  L.Jn>.  Co.  (Pa.)  661 

6.  Destb  from  asphyxia  occasiooed  by  dead- 
ly gas  In  a  shallow  well  into  which  one  de- 
■cendi  to  111  a  pump  Is  caused  by  eileraal, 
-violent,  and  accidental  means.  Id. 

6.  An  Injury  received  by  slipping  on  the 
18L.R.  A. 


frozen  grouiid  white  retumtDg  from  a  hunting 
expedition  or  a  vMt  of  pleamre  to  one  In  an 
adjoining  town,  oo  Sunday,  la  within  the  pro- 
vlaioQs  at  an  accldeiit  insunnce  policy  exempt- 
ing the  insurer  from  llablHty  where  tbe  viola- 
tion of  law  is  either  tbe  proximate  or  remote 
canae  or  condition  of  the  injury,  under  slat- 
u'ea  prohibiting  hunting  and  traveling,  except 
from  necessity  or  charity,  on  Snnday.  Daran 
Standard  L.  it  Aed.  Int.  Co.  (VL)  687 


mail,  and  stumblea  and  falls  down  a  bank 
against  the  engine.  BguittMe  Aeei.  Int.  Co, 
'.  Oibom  (Ala.)  2«T 

6.  LeaviDgacarwbileinmotionlsnot neces- 
sarily "a  voluntary  exposure  to  unneceasair 
danger"  which  wHl  defeat  a  recovery  on  a  pol- 
icy which  by  its  terms  Is  avoided  av  such  ex- 
posure. Badtnfetdt.MattadiumUtMut.Aeet. 
Atto.  (Mass.)  !SS 

9.  Sunstroke  or  heat  prostrstton  Is  not  a 
bodily  injury  "suatajned  through  external, 
violent,  and  accidental  means,  within  the 
maanlog  of  an  Insurance  policy  covering  sucb 
Injuries,  but  expressly  excluding  llabilltjr  for 
"any  disease  or  bodily  in fiitnily."  Doner  y, 
FUletitj/  <t  C.  Co.  (C.  C.W.  D.  Mo.)  114- 

la  Tbe  date  of  the  policy,  and  not  that  oC 
the  attaching  of  tbe  risk,  must  govern  tha 
question  whether  other  Insurance  is  prior  or 
not,  under  a  clause  in  a  policy  of  msrine  la- 
providing  rbat  other  assurance  prior  In 


loss.     Doming  v.  MercAanti  Ootton-t 

Cb.O'eiin.)  61B 

11.  Where  cotton  bunted  In  tbe  possesaioii 

of  acompress  company  waaiusuredbymarine 

polidee  as  to  some  of  the  owners, 


iredbymari 
),  anci  by-fl 


I,  in  part  performanceof  contracts  to  pro- 

insurance,  the  marine  insurers  are  not 

entitled  to  contribntlon  from  the  fire  insuren 
until  tbe  carrier  llablli^  and  that  of  tbe  unin- 
sured owners  is  fully  discharged.  Id. 
19.  A  chattel  mortgage  given  by  one  partner 
I  firm  property  for  bis  Individual  benefit 
akee  a  dianre  of  "Interest,"  if  not  of  title  or 
poasesslfNi,  within  the  meaning  of  an  insurance 
policy  prortding  agalnat  Incumbrances  by 
chattel  mortgage  and  changes  in  Interest,  title, 
or  poaseatioD.  Oinv  y.  Qirman  Int.  Co. 
(HIcb.)  684 
18.  A  poller  of  iDsnrance  Issued  upon  an 
unfinished  building,  with  knowledge  that  it  Is 
to  be  occupied  1^  a  tenant  not  named,  and 
conditioned  to  tie  void  If  tbe  property  is  sold 
—  ttansfeired.  or  it  tbe  title  or  possession  shall 
. .  changed  from  any  cause  whatever,  ia  not 
avoided  oy  a  letting  to  a  tenant  for  a  term  of 
five  years,  with  thepriviletre  to  him  to  purchase 
-t  any  lime,  and  bis  absolute  agreement  to 
lurchase  at  the  end  of  the  term,  although  lite 
laurance  compaoybad  no  notice  of  the  agree- 
ment to  purchase.  AnttA  v.  F/iamix  Int.  Co. 
(Cal.)  475 
14  A  married  woman  may  sell  and  convey 
her  right  to  recover  upon  polldea  of  life  In- 


IrroxKUTnie  Liquos*— Jodgiibmt. 


Tej  ad;  of  ber  penooal  propeny  other  thsn 
thnt  described  id  g  0,  with  the  ume  effect  u 
UiOQgh  the  moB  unmarried.  Rogai  Boeittfi  of 
GoodFeOoiBi  v.  CktrnfMl  IR.  L)  601 

15.  Agrecmeat  br  the  beneflduy  in  cerlala 
life  iasunince  certificates,  to  the  famllr  settle- 
ment  of  tbe  estate  of  the  tasured,  which  pro- 
Tides  that  thej  ihall  go  into  the  general  fund 
and  be  collected  bj  tbe  administrator  for  equal 
distribution  Among  tbe  iiexL  of  kin;  slrning  a 
power  of  allorne;  to  enable  the  admlDUirator 
to  collect  tbe  mooey  doe  on  them;  and  IraTlDg 
them  with  him, — amoants  10  an  equilable  as- 
ligntnent  of  the  life  insurance  fund.  Id. 


the  loaa,  is  entitled  to  subrogftUcMi  to  the  nsl 
of  the  owner  to  recover  from  a  carrier  or  bailee 
prlmarilj  liable  for  such  loss.  Dtming  t. 
Uerchantt  Cottoa-Prtm  A 8.  Co.  (Tenn.)  S18 
11.  Where  the  owner  of  cotton  delivered  to 
a  conipreM  companv  aa  agent  for  a  carrier,  ud-  ! 
der  an  agreement  that  tbe  cotnpreaa  company , 
•hall  procure  Insurance  tbereoo,  has  himself 

Erocured  insurance,  an  advaDcemeni  or  loan 
J  tbe  Insurer  of  the  amount  of  its  policy  is  ■ 
pay oaeot  of  the  Insurance  which  will  prevent  a 
recovery  by  either  the  tnsurer  or  tbe  owntr  for 
tbe  failure  of  tbe  compress  company  to  pro- 
cure Insurance,  thongh  made  on  the  express 
CDnditioQ  that  il  shall  be  repaid  upon  aucb  re- 


IB.  Arbitration  Is  not  a  condition  precedent 
to  an  Bcllon  on  a  policy  promising  to  pay  a 
sum  certain  In  case  of  deatb,  although  It  pro- 
rides  thflt  no  suit  shall  be  brought  thereon 
Dnlraa  Ibe  matter  "bas  been  flrat  referred"  to 
arbitmlion.  Badenftld  v.  MamaehvKtU  Mat. 
Aeei.  Auo.  (Mass.)  268 

19.  A.  provision  of  tbe  laws  of  a  mutual 
Iwnefli  society  formed  by  the  voluntary  asso- 
ciation of  its  members,  that  the  deterniinatioQ 
of  the  tribunals  of  Ibe  society  upon  an  endow- 
ment certificate  payable  on  the  death  of  ■ 
member  sball  be  conclusive,  and  that  no  suit 
at  law  or  1q  equity  shall  be  commenced  by  any 
member  or  beneficiary,  is  not  JnTBlid  as  against 

Sublic  policy.  In  ousttDg  the  courts  of  Juris- 
Ictlon.  (hufitld  V.  Qrtal  Camp  K.  ^  M. 
(Mlch.j  6S6 

NoTH  Axv  Bsnn. 

Insuring  interest  in  life;  In  life  of  debtor; 
wager  policies.  488 

On  IHe;  llablllly  In  case  of  death  whUc  vio- 
lating law.  bSS 

Accidental  Injury;  what  la.  IIB 

Againal  acddent;  interpretation  of  contract; 
conditions  and  warranties;  exterior  and  visible 
marks  and  signs;  external,  violent,  and  acci- 
dental means;  latentlooal  Inlurlea;  voluntary 
exposure  to  unnecessary  iialc;  contributory 
oeeligenw;.  """ 

Effect  of  fraud  on  conlmct. 

Forfeiture  of.  by  violation  of  law. 
la  I..  R.  A 


IHTOXICATIITO  LIQUORS. 

le  asent  of  a  common  carrier  la  cbariRable 
with  Billing  and  abetting  in  brlnKing  Intoxl 
eating  liquors  into  a  city  to  be  sold  Illegally, 
where,  knowing  or  faavinx  reasonable  cattae  to 
believe  that  tbe  purchaser  intended  to  sell  ibon 
illegally,  be  habUuallT  dellverad  tbem  to  liim. 
either  personally  or  by  bla  stibordiMiea,  al- 
though  be  did  not  know  that  tte  liqnora  were 
ordered  until  tbey  came,  and  never  had  or 
could  have  anything  to  do  with  tbe  transporta 
Uoo  until  they  were  brought  to  the  city.  OmK. 
-  Bnun  (.Masa.)  IM 


JUDOMEVT. 

1.  The  entry  of  Jadgment  on  a  nota  con- 
tainlng  a  warrant  of  attorney  to  confess  tadg- 
ment  may  be  made  before  matiuity  ta  tbe 
note.    IM  T.  Fori  (N.  T.)  TK 

2.  Jurisdiction  to  render  ■  Judgment  on  a 
He  containing  a  warrant  of  attorney  to  eon- 

feae  Judgnient  may  be  acquired  by  the  appear- 
ance of  the  party's  antboiixed  agent  Id. 

8.  In  an  action  on  a  Joint  contract,  Judg- 
ment  cannot  be  rendered  against  one  defend- 
ant by  default  and  In  favor  of  the  otbers. 
EiTtgiiand  v.  jTosppe  (lU.)  6i9 

i,  A.   Judgment   by  default  Id    an    Mtiaa 


defendant,"     Veaief  v.  Brigman  (Ala.) 

B.  A  lolntverdict  and  judgmeotagaiDst  aer- 
eral  defendants,  some  of  whom  were  never 
served  and  had  not  appeared,  will  be  set  arid* 
on  motion  made  at  the  same  term.  Baraltm 
T.  MeArthw  (Qa.)  68> 


panted  by  an  affldsrll  of  merits,  where  defend- 
ant'a  attorney  was  absent  on  account  of  sick- 
nesa,  with  leave  of  the  court,  and  defendant 
was  also  absent  because  of  a  public  announce 
meot  by  tbe  Judge  in  open  court  tliat  none  of 
such  counsel's  cases  would  be  taken  up,  and 
pUintltf's  counsel  knew  that  suob  counsel  was 
in  tbe  case,  although  bis  name  was  not  marked 
on  the  docket.  JH, 

1.  Perjured  testifflony  procured  by  bribery 
on  tbe  part  of  the  successful  patty  Is  not 
ground  for  setting  aalde  a  decree,  alihongh 
there  is  a  reasonable  certainty  that  the  result 
of  a  new  trial  would  be  different.  Piee  v.  CMn 
(Cal.)  88e 

B.  A  judgment  daly  entered  in  one  State  on 
a  warrant  of  attorney  la  as  concluaive  in  all 
oiber  Btatea  as  In  the  State  where  It  is  entered. 
Ttel  v.  Tort  [N.  Y.)  7»fl 

0.  A  iudment  on  attachment  against  a 
debtor  who  Ess  brought  mortgaged  peraonalty 
Into  the  State  is  not  blndiDg  on  the  mortgagee, 
who  la  not  a  party  and  whose  morlgage  Is 
duly  recorded  in  another  Slate  where  the  par- 
ties reside.     UornthaU  v.  Baraiat  (N.  C.)   740 

10.  The  validity  of  a  decree  of  divotoe 
granted  Id  another  State  may  be  contradicted 
m  a  suit  involving  the  legitimacy  of  a  child  of 
a  subsequent  marriage,  on  the  ground  of  winl 


JnolOUli  Bf  r» — r.rnT.  aMD  Hhwimh 


o(  tbe  Milod  of  lealdaioe  nqutrad  bj  tlw  itat- 
M*  01  mch  SUte.    .Adosit  t.  JdaiMtHiM.) 


JndgmeDt;  contand  on  wuruiti  of  ittor- 
aef;  cooploilveiieai:  tn  what  casei  autborized; 
form  and  ralldltr  ot  warraaU:  itilct  conatnic- 
tioD;  btaDka  and  omhakniai  wbo  antbotlzed  to 
■nak*  Um  confeadon  and  when;  innDin  or 
daatb  of  pttitj;  taUj  bjexecuUm  or  admlnif- 

— —  .__»_.._, boaoteredjinwhoae 

B  made;  oonibgeii' 


tnUm;  uaiDttwbom  hmt  beaotend;  In  whoae 
favor;  wEen  eoti;  mar  m  made;  oonibgen- 
cfat;  vnadjiutod  eqnitMa  or  dalme;  for  wbat 


amount;  vuiance;  miadeacriptloD;  proof  necea- 
■17;  ooDKdidatfaMi;  aettinf  aiide;  coirectlDK. 

JUDIOXAI.  BALE.    Bee  baum.  1 

Judfdalaale;  doctrine  of  Mwafmiptoru  to. 


1.  A  leaae  for  Htb  year*  at  a  valnaUe 
plantation  la  not  terminated  by  tbe  death  of  the 
leaMe,  aa  a  contract  nlatlng  to  a  bodneai 
which  caiMMt  be  canied  on  without  bit  per- 
•wmI  pieeonoe.    Altup  r.  BanJu  (UIm.)    S98 


iKdd  him  tor  dierenlaand  would  let  theprem- 
bee  for  bia  account,  and  the  mbasquent  letUug 
In  tbe  landlord  for  a  leM  pike,  but  the  "^ — 
oUalnaMe, — ia  not  a  aiurander  of  the  '. 
which  will  abaolve  the  tenant  from  Hat 
for  the  deflciencf . 

Ii&TEBAI.  SUPPORT. 

EicaTatloD  by  an  owner  on  hie  own  land 
■djolofng  onotber'e  bnildlnc  cauilng  damage, 
wltboat  nil  knowledge  or  prsTlous  notice  to 
lifm,  1*  evidenoe  of  want  of  oare  In  doing  the 
woit.  &Ati;ili  T.  Sg»*  (N.  J.  Ct.  Err.  ft  Ipp.' 

KOTU  AXSBBIRn. 


ItBAME,    Beo  Laxdlobd  axj>  Txhaht. 
NomAXDBBizrL 
Leaae;  effect  of  death  of  knea^  fi98 

i^EVY  AMD  SEiznas. 

1.  An  execution  andei  a  Judgment  agabiet 
«zecub>ie  aa  eucb  cannot  be  le^ed  on  land  of 
wUch  a  life  tenant  under  the  wtU  had  taken 
poeetfeeion,  with  the  ezecuton'  aMeot,  before 
the  Judgment  wa*  rendered.  BehUg  v.  CoUii 
(C.  C.  8.  D.  Qa.)  687 

S.  The  proceed*  of  a  pollc;  of  insurance  on 
the  hooka  and  InitrameDia  of  &  phjnican, 
which  are  by  Uatute  exempt  from  sale  under 
cxecudon  for  fail  debts,  are  alao  eiempL  Bm- 
uMi  Y.  Baiut  (Iowa)  7lB 

S,  An  officer  cannot  fordblj  take  peraonal 
IS  L.  a  A. 


pnqwrty  from  ita  owner,  who  baa  acquired 
peaceable  poaeeaelon  of  ft  after  the  officer  baa 
levied  on  ft  ag  tbe  propert;  of  a  third  peraon. 
BjvmuO  T.  Durite  (Wla.)  487 

Nona  Am  BxiKn, 


I.  Falaelv  pablUhing  that  a  peraon  la  an 
"anarchist"  la  Ubeloua.  Gtremr  r.  CUeo» 
iteAr  ^MH  Oo.  (01.)  SU 

3.  A  peraon  le  not  liable  for  itatements  In 
dteparagemeot  ot  tbe  title  to  another's  prop- 
er^ hecanee  a  third  peraon  baa  been  tbovbr 
deterred  from  purchasing  it,  unleaa  he  made 
the  itatemenls  to  the  latter,  or  directed  or  au- 
thorized tbeir  communication  lo  him.  Burkttt 
T.  Griffilh  <CaL)  707 

8.  A  cxedltor  mar  be  gnDtj  of  criminal 
Kbd  In  permitting  llbelmu  oommunicatlon  to 
'    sent  to  his  deMorbf  biaagentt  or  aasod- 


[tinted  In  large  bold  trpe  on  envelopea  mailed 
to  a  debtor,— especially  when  mailed  in  care 
of  his  emplojen, — conslitnte  a  criminal  Itbel 
tinder  Ho.  Rev.  Stat.  187*.  %  IIWI,  as  t^ndieg 
to  "ezpoee  him  to  public  hwed,  contempt,  ot 
ridicule,  or  denrire  him  of  Ibe  beoeflta  M  pub- 
lic confidence,    etc,  H 

S.  Words  which  merelr  Impute  a  criminal 
intention  to  another — euch  as,  "He  Is  going  10 
start  a  bouse  of  Ill-fame,  so  sign  a  protest 
■gainst  bim," — are  not  actionable  pM***.  Jbn- 
twflf  T.  ChoM  (B.  I)  184 

8.  Free  and  open  comment  and  criticism  up- 
on tbe  acts  of  a  person  wblcb  are  matters  of 
public  concern  are  privileged.  Burt  t.  Jd- 
terUter  Stwpaper  Co.  (Mass.)  S7 

1.  The  privilege  of  dlscuaalon  mm  to  tbe  acta 
of  public  peraons  does  not  extend  to  the  mak- 
ing of  lalae  statemenle  of  fact.  Id. 

8.  Reasonable  cauae  to  believe  a  libelous 
oharge  Is  do  defense  for  lis  publication,       Id. 

B,  A  communication  made  by  tbe  cashier  of 
a  bank  to  a  stockholder  with  reference  to  tbe 
solvency  of  tbe  plalntlO,  wbo  was  surety  upon 
an  offldal  bond  to  the  bank,  la  prirlkiied:  and 
it  Is  not  necemary,  to  Justify  the  commuuioa- 


J.  Ct  Eir.  ft  App.) 

10.  Falte  statements  concerning  a  eandldnte 
for  office  are  not  included  within  the  privilfRe 
of  discussing  hie  character  and  fitness,    Bmilh 

Bvrrvt  (Ho.)  50 

11.  An  action  for  slander  of  title  cannot  be 
maintained  for  statements  causing  the  breach 
*iT  a  third  person  ot  a  valid  contract  to  pur- 

:base  pliintllTi  property.  BitrktU  T.  GrijRtX 
OsL)  ■        ^07 


Libel  and  slander:  right  to  fair  criticism  ot 

public  men.  B7 

Definition  of  libel;  inddenU^  tUt 


K  Google 


LlCUMU— Habtkb  axb  Sbstaiit. 


Tlw  Iniwtioo,  In  >  ouitraet  tot  tb«  n]e  of 
nd  cMste,  of  b  cUiim  bhidlDg  tbe  reodee  to 
tncl  certain  deacrlbed  bnildlDg*  on  it  wlthlD 
a  wokUM  time,  Aom  the  Tendor*!  oonasnt  to 
•neb  encHon  to  h  to  tender  lil«  IntercM  in  Uie 
pToperlj  UaUe  for  11m  for  labor  and  matralal 
ninihhed  for  themi  and  it*  effect  i>  not  dimln- 
lihed  br  tbe  Inaertion  la  the  contract  of  a 
ttipolalloD  tbat  mecbanlc^  lieni  iball  be  aubae- 

aamt  to  thoae  of  tbe  Teodor.  Milltr  t.  Mmtd 
ff.  Y.) 

Nom  un>  BxixFa 
Uenai  New  ToikLaw  of  188E;  ]DdlcIaIoon> 
•tnictioD  of;  nature  and  aoope  of  remedf ;  gov- 
erned t^  contract:  to  wbM  altacheaj  who  Mc 
within  uie  Act;  nitMOti  trader  or  matailalmaD : 
term  "owner"  deflned;  oonaent  of  owner; 
aat^ment  of  Uen;  flSng  and  proof  of  notice; 
perfonnance  aa  oondiUtn  pnoedoit;  priority 
of   llenj;  diachargtng  Uen;   amount  recover- 


UFE   TEHAMT. 


I   Lktt  and  Skix- 


1.  Ad  equitable  remedy  to  redralti  contina- 
one  treepsMea  npon  real  estate  ia  not  barred  bj 
tbe  lapae  of  ten  yean  from  tbe  time  of  the 
original  treapaaa,  uoder  N.  T.  Code  Civ.  Proc. 
g  888,  dilng  tbat  irmll  for  actions  tbe  time  for 
which  la  not  otherwise  ipecially  prescribed. 


It  wj]]  not  be  barred  ao  long  aa  Ihe  legal  titli 
la  in  the  plaintiff  Had  hia  right  of  action  at  law 
tor  iDjuriee  Is  not  barred.     OiUmt)  t.  Metra- 


poUtan  Bl«t.  R.  Ca.  (N.  T.) 

%.  Ad  action  cannot  be  maintained  upon  a 
simple  coniract  to  relieve  property  from  the 
Ilea  of  a  jiidgmcot,  after  the  exnfratlon  of  six 
ye«ri,  although  one  entliled  to  benefit  1^  the 
obllKBtion  b  not  damaged  by  Its  breach  in 
baring  to  pay  tbe  judgment  hlmaelf  until  after 
the  eipintioD  of  that  Ume.  JfeOun  t.  MMok 
(B.  C.)  728 

8.  The  dve  yean*  Slatule  of  Llmitationa 
applies  to  an  action  to  set  aside  the  conflrma- 
don  of  a  judicial  sale  of  minors'  lands  at 
which  their  rnaidiaa  had  become  the  pur- 
ebaser,  notwithstanding  tbeKround  upon  which 
the  claim  to  relief  ii  baaed  Is  fraud.  Hini- 
many.  (/Conner {kA.)  400 

A.  An  action  on  a  judgment  recovered  In 
1876  In  nUools  upon  personal  service  of  tbe 
defendant,  aiKi  revived  In  1888  according  to 
the  statute  of  that  State,  wltbout  Jurisdiction 
of  the  person  of  the  judgment  debtor,  is  twrred 
by  the  Nebraska  statute  providins  tbat  an 
action  on  a  foreign  judgment  must  be  brought 


Noras  ADO  Bbikts. 

Limitation  <d  actions;  effect  of  revival  of 
judgment.  5«S 

In  equity.      ■'  788 

t8L.R.A. 


NOTU   AMS   BBIKn. 

By  Are;  wlio  must  bear.  47S 

HAUCIOUS  PROSECnnOH. 

The  malicious  pioaecutiou  of  a  dvfl  aolt 
wiihout  probable  cause  li  actlonabk.  altbougli 
defeadaat  it  oot  arretted  oi  his  properlj  at- 
tached.   Smith  V.  Barm*  (Ha)  tt 
NOTBB  kXB  BRi^rs. 


Qenenl  rules  relating  to.  Si 

MANDJUnTB. 

Mandamuscannotbelaaned  to  compel  acontt 

to   hear  and   determine  a  motion,  where  Ilie 

court  has  already  overruled  the  motion.    Bt 

parts  Bum  (Ala.)  IW 

NoTRS  AXS  Bbikp& 

Handamui;  deflned;  discretion  as  to  lera- 
ance;   when  will  not  lie.  ISO 

MARKET  PRIOB. 

Nona  AMD  Busra. 
How  determined.  TTl 

MARSHALIirO. 

NoTU  AXD  BRiBn. 

In  favor  of  volontary  covenantee.  ^3S 

MASTER  AND  SERVANT.     See  also 

COBTIUCTS,   16. 

1.  The  discretion  of  the  master  ia  abanlui« 
b  selecting  which  of  several  aniea  of  apparatDS 
In  common  use  he  will  use  in  his  uuFiness; 
■od  be  cannot  be  made  to  respond  In  damages 
,ih)yG  Injured  while  using  the  appa- 
ratus aelectM,  on  the  ground  that  aome  other 
style  might,  nnder  the  circumatancea,  have 
been  safer.     EtAler  v.  Sduoenk  (Pa.)  874 

S.  All  ordinary  care  and  supervision  most 
lie  used  by  a  railroad  companv  to  keep  lla  road* 
way  safe  for  Ita  employte.  ifeKtt  v.  Ckieatio. 
B.  1.  ttP.  R.  Co.  (Iowa)  BIT 

8.  A  rule  that  no  lumber,  wood,  atone,  ms- 
leiiala,  or  tools  ahall  be  placed  within  5  feet  of 
the  rail,  does  not  apply  to  a  wing  fence  at  a 
railroad  cattle-guard.  M 

4.  riacing  wing  fence*  at  a  cattle-guanl  8 
feet  10  Inches  from  the  rails  at  tbe  bottom,  and 
Inclinlngsligbtly  outwaidattbetop,  Isnot  ntf>> 
ligence  which  will  render  a  railroad  company 
liable  for  tbe  death  of  a  btakeman  while  baog- 
ing  low  on  Uie  side  of  a  freight  car  looking 
under  it  to  discover  what  was  causiog  stones 

fly  tbcrefion.  where  no  such  accideot  hsd 
-  er  happened  before  on  the  road,  or  been  an- 
ticipated, and  no  complaint  bad  bven  made  of 
the  fence*.  A. 

B.  A  brakeraan  must  be  presumed  to  know 
the  distance  from  the  rails  of  wing  fences  at 
cattle-guards,  ao  a*  to  charge  him  wTih  Ihe  risk 
of  hanging  low  on  a  ladder  at  the  side  of  a  car 
in  order  to  look  uoder  It,  " 


;.C00^^|C 


HAxiUft-  -HuBtOAOH, 


9.  The  men  hti  tht  •  •erraot  conio  to 
contact  wltli  ezpoied Duwbiner;,  tbe  daniter  of 
wbicb  It  well  knowD  to  blm,  but  tbe  rleb  from 
vhfcb  be  bu  not  BMBmed,  u  not  ntOldfiit  to 


requtred  dnse  ntieatlon,  npldlty  of  acttoD,  and 
cou^iderable  movlof  about;  but  tbe  queMioo  ii 
for  tbe  luiT.  Sottx  r.  BlodLitt  A  D.  Ltanber 
Co.  (Hlch.)  738 

7.  A.  MrTant  doea  not,  b]r  eontfaulDg  hli 
work  at  the  command  of  tbe  anperlDtendeiit  of 
tbe  mill,  aaanme  the  risk  of  Injarf  from  dan- 
gennu  macbfnerj  which  bad,  prior  to  tbe  pre- 
Tioua  da7,  been  encloeed,  and  which  upon  bit 
complaint  tbe  auperintendeDt  promited  to  but 
did  DOtre-GDcloae  the  prerioua  nighl,  sltliougb 
he  promlted  in  responae  to  the  iervaot'*  fur- 
ther coed  plaint  to  Dsilat  noon,  ao  as  to  prevent 
recover;  for  injuriea  recdred  tj  coming  in 
contact  with  tbe  mscbiuei;  durfng  tbe  nire- 
nooD.  lA. 

8.  A  ratlwaj  amployi  injured  In  attempi- 
log  to  cou)^  can  while  ttandiogbetweeD  them 
on  ibethonsuleof  ■c^mitguilI7orcontT1t>- 


aboTter  Uiao  osnal.  and  a  rule  of  tbe  oompanf 
knows  to  him  required  employia  to  lake  time 
to  enmine  all  dranbeads  before  maUnc  coup- 
lingt.  Btimia  t.  Hi/T&ttn  P.  B.  Oa.  CS.  D.) 
466 
>.  A  loom-Sxer  In  a  cotton-mill,  wboae  dnlj 
Is  To  look  after  the  looms  and  keep  them  in 
proper  repair,  Is  not  the  fellow  servant  of 
weavers  employed  at  the  looms,  wilbln  tbe  rule 
that  the  master  la  not  liable  for  Injuries  re- 
ceived tbroogh  the  negligence  of  a  fellow  ser- 
TBDt    Jaejae*  v.  Great  F<M*  Hfg.  Co.  (N.  H.) 


tboritf,  so  ratinei  tbe  act  of  the  latter 
make  blm  hia  servant  and  become  liable  for  tbe 
Talue  of  a  plate-gluts  window  brokeo  by  blm 
in  deUvering  the  coal.  DemjMq/  v.  ChanAtn 
(Mast.) 

Notes  ads  BBizn. 

Haeter  and  servant;  right  towage*  for  part 
perrormance  of  contract;  dtibonGatf  at  affect- 
iDg  right  (o  wagea.  7S 

Liability  for  aclt  of  servant.  S80 

Dul;  to  (urnltb  reasonably  safe  Implements; 
assumption  of  risk.  1174 

hiBliillty  for  injnrlea  to  servant.       817. 62S 

1.  Communla  error  fsdt  Jut.  Adam*  v. 
Adimi(Siit».)  S76 

'i.  Delegatus  non  potest  delegare.  Jarne*- 
TlUt  d>  W.S.  Co.  V.  Ksfter  OH.  C.) 

8.   Nemo   est   hnrea   Tiventis.      &ath 
Eeuitt  (N.  Y.) 

4.  Qui  facit  per  allum,  facit  per  se.    NalU 

T.  Paggi  (Tex.)  DO-,    Statt  v.  ATvttlrong  (Ho.) 

4i9 


See  also  nicn,  S. 
A  grantor  In  fee  of  coal  underljtog  bU  land, 
with  the  right  to  mine  and  remove  tbe  same, 
cannot — at  least  before  the  vein  has  been  ei- 
haosied — enjoin  tbe  grantee  from  usiog  tun- 
nels cut  through  tbe  body  of  the  coal  for  tbe 
removal  of   other   cool  from  beneath  landa 


Lackauan'Ra  Coal  Co.  ( 


687 


HoTBa  AXD  Bsnrs. 


tORTOAOE.  Bee  also  Coinxicr  or  Laws. 
7:  CoKTRACTe.  4;  Insolvekct,  1. 

1.  A  deed  granting  land  for  a  certain  money 
cootlderaUon,  with  a  condition  that, .If  the 
grantor  shall  support  the  grantee  during  her 
natural  life  and  give  her  decent  burial,  tbe 
deed  shall  be  void,  otherwise  It  shall  remain  of 
full  force  and  effect, — conatllutet  a  mongage 
which  may  be  foreclosed  on  failure  to  fulUll  the 
condition.     Owt  v.  BarHioioiMV  (Coon.)    4B2 

3.  An  assicnment  to  tecute  future  advances, 
of  a  mortgage  made  to  secure  an  existing  debt 
It  not  wllhln  N.  H.  Qen.  I^wt,  chap.  IBO.  g  S, 
providing  that  no  estate  conveyed  Id  mortgage 
shall  be  held  bj  tbe  mortgagee  for  any  obnga- 
Uon  or  liability  ariaitig  after  tbe  execution  and 
delivery  of  the  mortgage.  Ume  Bock  Nat. 
BanJc  V.  Jfotwy  (N.  H.)  SM 

5.  A  mortgagor'a  pladnr  the  mortgage, 
which  be  has  executed  IndivMnally  to  hlmaelf 
aa  admlnlatrBtor,  witboat  iMordiog  it,  In  a  re- 
ceptacle need  tor  keeping  papen  tMlODglog  to 
himself  and  the  satate,  where  It  Is  found  after 
bis  death,  is  not  a  delivery;  and  its  subsequent 
recordation,  W  hit  successor,  la  Ineffectual. 
Bvnlin  V.  CWSurft  (VI.)  67S 

4.  A  mortgagee  in  poaae^on  does  not  lose 
hit  righU  as  such  by  the  fact  that  hU  right  of 
action  for  hia  debt  had  become  barred  oy  the 
Statute  of  Limitatlona:  and  he  can  still  resist 
any  action  to  deiKlve  Mm  of  bit  aecurity. 
^w«l  T.  Bpeet  (CaL)  187 

6.  A  mortgage  on  jwoperty  given  to  secure 
payment  of  fts  purchase  price  cannot  he  kept 
alive  against  the  mortgagor'a  estate  in  favor  of 
one  to  whom  tfae  property  waa  afterwards  trans- 
fened,  and  who  for  bis  own  protection  had  to 
make  a  payment  contemplated  by  the  mort- 
gage, where  It  waa  never  a  lien  on  any  other 
property  of  tbe  mortgagor.  JfoCItm  v.  Met- 
Ion  (S.  C.)  728 

6.  A  mortgage  does  not  merge  tgr  the  ac- 

Stlrement  fay  the  mortgagee  of  uie  interest  of 
e  morlaagor  after  be  bat  asdgned  tbe  mort- 
gage, altoougb  tncb  assignment  waa  to  secure 
hit  debt,  where  he  doea  not  regain  title  to  tbe 
mortgage.  Lime  Bock  Nat.  Bank  T.  Jfotsry 
(N.  H.)  «M 

7.  No  entry  tor  bfeach  of  tbe  condidon  ia 
necevary  to  enable  a  mortgagee  to  maintain 
aa  acUoa  to  forecloae  tbe  mortgagor's  right  of 
ledemptfam,  although  the  mortgag*  ^  ^  '<>™> 


jIi;mioipal  Uobfosations;  Nami. 


■  deed  ibaolnte  with  m  condttioo  manexed. 
Cook  T.  Bartiuiomaw  (CkiDn.)  49! 

B.  A  mortgagor  who  bu  coiiTeyed  tbe  land* 
to  a  Ibfid  penon  caQoot  exerdBe  any  election 
u  to  redemMiOD  from  lorecIomirB  sale.  Amer- 
iMn  FnthMLand  Morlg.  Go.  t.  BewU  (Ala ) 

».  Under  How.  (Hfch.)  SUt.  g  OlOS. 
ohattel  morlga^  whicb  was  withheld  Irom 
record  for  fouiteeD  montha  Ii  Told  as  afiainat 
Inttfireiilag  ci«dtton  who  take  poaaewton  of 
the  moitgued  foods  uoder  s  mortgage  given 
after  the  fitiDg  of  the  flist  mortnge,  to  aecofe 
a  debt  fncurred  before  such  filing.  Dm 
T.  jybttAeinier  (Hlch.) 

Notes  aho  Brum, 

Mortgage;  effect  of  aaslgnmeat;  aaalgiimeDt 
as  collateral;  transfer  of  debt  or  of  bonds  or 
notes  secured  b;  mortgage;  rlghla  of  anlgDee; 
priorllj  among  aaslgneea.  284 

Of  chattels;  effect  of  remoTsI  of  proper^  to 
another  Btate.  14' 

Of  chattels;  registration  and  fllingas equii 
alent  to  delivery;  validity  under  Becotding 
ActBi  effect  of  actual  ootlce;  renewal;  priority 
of  Hens;  noTation;  mortgage  of  slock  o(gr~^~ 


MUHICIPAL  CORPORATIONS.    See 

also  Bb&u);  BmLDuiaH,  1 ;  Electbioal 
Uses  axs  ArrLtuiCEB;  Injuncrioir,  4. 
1.  A  muolctpal  corporation  was  crested  by 
Or.  Iaws  1S91.  p.  7B],  Incorporating  certain 
dtlM  named  thwvln  aa  the  "Fort  of  Port- 
land," for  the  puipoee  of  improving  tbe  navl- 
Etton  of  the  Willamette  and  Columbia  rirera 
tween  those  cfilea  and  the  sea,  so  aa  to  main- 
tain ther^  a  ship  channel,  sod  conferring  on 
It  power  to  borrow  money  and  levy  tarn  tn 
the  furtherance  of  that  purpose,  wUhlu  the 
meaning  of  Or.  Cousu  art.  11,  g2,  permtulog 
the  creation  of  mnnicl[ml  corporations  by 
special  law.  CookY.  Borl  nf  FortUxnd  (Or.) 
638 
inlclpal 
.  .  wIU  not 
be  inferred  simply  because  certain  of  such 
powors  are  enumerated  and  conferred  npon  It 
oy  Its  charter,  while  no  mention  Is  made  of  the 
rest  of  thein.  Mount  Vernon  PKrtt  Sat.  Bank 
T.  Sarllt  (Ind.)  481 

8.  A  contract  by  a  dtj  granting  for  twen- 
ty-flve  yean  the  encIuilTe  right  to  supply  It 
with  water  is  unautborlaed  and  Illegal  as  at- 
tempting to  create  a  monopoly  and  surrender- 
tag  the  legtelstlve  power  of  the  dty.  AUgelt 
V.San  AjitoTueCTei.)  888 

4.  A  taxpayer  C4iaQ0t  maintain  a  suit  to 
Tocate  an  illegal  contract  by  a  d^  granting  an 
exclusive  right  for  a  term  of  yean  to  supply  It 
with  water,  in  the  absence  of  avermeuta  show- 
lug  tajmy  to  him  as  a  taxpayer,— as,  that  he 
is  prevented  from  getting  water  on  better  terms, 
or  that  he  Is  compelled  under  the  contract  to 
get  water  from  the  grantee.  Id, 

5.  Notice  Inviting  proposals  for  a  contract 
to  furnish  electric  lights  need  not  be  given  by 


tbe  coTpcxatlon  tteamij. 

(Ind.)  vu 

6.  A  debt  is  not  fncorred  by  a  dty  at  the  be- 
ginning (or  the  aggregate  amount  to  becoiM 
dne  on  a  contnct  for  electric  lights  to  be  fur- 
Dished  for  a  aeries  of  year*  at  a  certain  sun 
per  year.  Tbe  debt  for  each  year  Is  incurred 
only  when  ft  has  been  earned.  Id, 

T.  A  muQldpal  corporation  cannot  escape 
responsibility  for  the  nuisance  on  tbe  ground 
that  the  structure  is  solely  for  public  i--' 


where,  by  filling  a  schoolysid  several  feet 
-■- — '•—• — 'leve'  "  '- "--^ "^- 

be  preml 
MOe*  V.  Wonattr  (Haas.) 


above  ita  natural  level.  It  has  pushed 

ico  upon  and  over- 
smisea  of  an   adjoining  owocr. 


8.  A  dty  ordinance  forbiddhig  the  keep- 
ing of  Inflammable  or  explodve  olS  wMila  the 
dty  without  license  from  the  commcMi  cooodC 
and  leservfna  to  the  latter  tbe  right  to  grant  or 
lefiMe  tbe  luense,  dependent  npon  whether  ft 
deeou  the  locstitm  and  buildhiga  suitable  and 


the  option  lA 
Oieeier- 
RiAmond 


"S5 


tbe  coundl, — is  invalid  as  permitting  uie 
else  of  an  arbltraiy  dlacrimloatlou,  Ridu 
-r.  DudUv  (iQd.)  Doi 

V.  The  power  to  fix  tbe  grade  of  a  street 
csnnot  be  delegated  by  a  <Atv  coundl  to  a  con- 
tractor. ZaM  T.  Louinaie  Bapt.  Orp/uini 
Homi  (Ky.)  «g8 

10.  A  special  license  may  be  given  for  the 
use  of  streets  by  an  electric-ll^t  company, 
although  a  general  ordinance  la  necesi 
make  regulatlonB  as  to  the  mode  of 
streets.     On/uder  v,  SuUitan  <lDd.) 

11.  An  ordinance  requiting  the  conductor 
and  driver  of  a  street  car  to  keep  a  vigilant 
watch  for  all  vehicles  and  persons  on  foot, 
especially  children,  and  stop  the  car  in  tbe 
Bburteat  limeand  space  possible  on  the  first  ap- 
pearance of  dsnger  to  them.  Is  valid  under  a 
charter  which  gives  power  to  make  ordtnaocet 
— *  Inconsistent  with  tbe  general  law,  and  to 

.  ise  and  regulate  the  construction  and  ope- 
ration of  street  railroads.  Fath  v.  Toieer  QroM 
AL.B.O0.  (Mo.)  74 

12.  An  ordinance  prohibiting  railroad  steam 
whistles  to  be  blown  In  a  dty  is  a  nullity  so 
far  as  It  conflicts  with  the  general  law  of  tbe 
Btate  requiring  whistles  to  te  blown  aa  signals 
to  persons  on  the  track.  Eatunberger  v. 
Law>  (Temi,)  18S 

Notes  ads  Bsixn. 


Ab  trustee  of  charity. 

Statutory  requirements  ss  to   le 

Cannot  create  a  monopoly. 

Constitutionality  of  ordinance. 

HAJttE.    See  JtrsaxEKT,  4. 

Notes  ahd  BsiEn.', 
Names;  doctrine  of  iitm  smmea 
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NtTUBALuunoM— Omoam 


XATCRAUZ&TIOH.    Sm  Couktb,  t-O. 


1.  The  liajft  to  exerdae  a  corponto  fran- 
CbiM  and  collect  toll*  under  ■  cbuler  ■cqulred 
ander  tbe  FennajlTMiU  Act  of  1888,  for  ' 


ir  queationlng  the  degree  of  perfection 
I  IroproTemeoU  made  by  the  companj. 
K  Fort  Imp.  Co.  t.  itw  (Pa.)  487 

9,  Tbe  reason  ablenen  of  tbe  tolli  cbarged 


NoTKS  AXB  Bbiktb. 


SEGLIOEirOE.    See  alao   CABBiMBa,   B: 

I.  It  la  not  negligence  jwr  m  for  one  volun- 
tarily to  riik  hla  o<va  tafetj  or  Hfe  in  attempt- 
lug  to  reKue  anotber  from  Impeadfng  danger. 
Antuv^MnJa  Co.  t.  Langen^prf  (Ohio)       ISO 

9.  A  penoD  may  be  warranted  In  expoalng 
Us  limb*  or  life  to  a  very  higb  degree  of  dan- 
ger in  attempting  to  rescue  anotber  wbo  is  Id 
great  and  imminent  danger,  and  should  not  be 
charged  in  sucb  cases  wilti  the  conseqnences 
of  mere  errors  ot  judgment  resulting  from  tbe 
excitement  and  confusion  oC  the  moment    Id. 

S.  Injury  to  one  wbo  does  not  rashly  and 
nnnecesaarilj  eipoae  falmoelf  to  danger  in 
lescuing  anoiber  should  be  aitribuied  to  the 
portj  (bat  negligently  or  nrongtnlly  exposed 
to  danger  the  person  who  required  i^tlatani— , 

4.  A  railroad  eompanj  Is  not  liable  for  lo- 
Juriea  to  a  child  Irespawng  upon  Its  property 
and  injured  while  playing  upon  an  unfaatened 
mad  nnguartied  tumiabie  at  a  distaoce  of  900 
feel  from  a  blgbwar,  bat  having  upright 
■tandarda  wbidi  could  be  seen  at  a  dlrtanca. 
DanttU  t.  Hmt  Tvrk  A  N.  E.  B.  Co.  (Maaa.) 


24£ 


NoTU  AKS  Bsisra, 
See  also  Trial. 
Negligence;  in  risking  danger  to  Mve  11 

Limit  of  liability  for,  to  diiecl 


VOTARY.    See  AnuBmra,  0;  Oath. 

HUISAIVCES.    See  aUo  Elkctbioai.  Ubu 
AXD  ArPLiASCie,  3;  Irjusotioh,  0;  Hd- 

nCIFAI.  CORFOBATIOB^  7. 

I.  Tbe  business  of  slaughtering  animals  for 
fund  is  not  a  nuisance,  as  a  matter  of  law,  in- 
IS  L.  R.  A. 


9.  Tbe  noise  made  by  bogs  kept  In  conHne- 
ment  for  the  purpose  of  slaughter  is  not  au?b 
a  nuisance  as  to  Justify  tbe  deetmction  of  a 
alHagbter-bouse  buainew  tor  tbe  sole  purpooe 
of  ridding  a  neighborhood  of  sucb  noise.    Id. 

8.  That  the  eilstenc«  of  a  slaugtiteT-bouse 
depreciates  the  value  of  ndgbboring  property 
is  not  mffldent  ground  to  Justtn  a  decree 
interfering  with  the  bnslnest  caniea  on  there- 
in. Id. 

4.  A  ilaugbter-hooie  bustness  wH)  be  de- 
stroyed by  a  court  of  chanoeiy  at  tbe  instaaoe 
of  persona  who  move  into  Ita  neighborhood 
after  it  is  eatablisbed,  only  when  it  ia  Injurl- 
oua  to  health,  where  It  is  located  at  the  out- 
skirts of  a  city,  in  a  lorality  where  similar 
kinds  of  business  are  already  eatabUshed.     Id. 

NOTBS  AHV  BBisn. 
Ntdsancea;  slangbter-boase  as,  SSI 

Liability  of  munldpsl  corporatltm  for.    841 

OATH. 

Tbe  omission  of  venTie  from  a  notary  pub- 
ne'e  Jurat  does  not  render  it  invalid,  where  he 
Is  astate  ofBcer  the  record  of  whose  appointment 
la  required  to  be  kept  in  tbe  ofBce  of  the  secre- 
tary of  sUte.    •Sutfteon  v.  EaU  (Mich.)        SH 

Nom  Am  BaiKFa. 


is  not  limited  by  a  constitutional  provision  that 
oflScen  may  be  Impeached  or  removed  in  nicb 
manner  aa  may  be  prescribed  by  law.  ^ate, 
Taneeji.  v.  E)id»  (Ind.)  79 

S.  A  tax  collector  is  auch  while  he  retalnt 
bis  warrants  and  lists  upon  which  are  uncol- 
lected taxes,  even  after  tbe  expiratton  of  bis 
term,  wlibtn  tbe  meaning  of  a  statute  problblt- 
ing  collectors  of  taxes  from  being  members  of 
tbe  board  ot  selectmen.  Atlomtg  Oentral  v. 
Mantm  (N.  H.)  670 

8.  One  acquires  no  title  to  an  office  bv  being 
elected  to  it  when  be  was  disqualified  f^  stat- 
ute to  hold  it  by  reason  of  Lis  holding  an  In- 
compatible office.  Id. 

4.  One  cannot  devest  himself  of  tbe  office  of 
tax  collector  by  resignation,  unless  bis  resigna- 
tion isacoepted  by  competent  authority.      IJ. 


compatible  office  la  not  necessarily  a  reslgoa- 
tion  of  tbe  prior  office,  in  the  absence  of  a 
J  pedal  statutory  or  constitutional  provision 
glvirglt  that  effect  2d. 


OlL»— PLIUDINfl, 


9.  Tb«  coiTiralMlonfrR  and  regtitran  of  elec- 
tion which  T«iiD.  Act  Harcb  11,  1800,  pro- 
Tides  iball  be  appointal  hj  Ihe  ^Ternoi  aod 
tbe  oommi^sioDere  respectively,  tre  not  county 
officers  wUhln  Tenn.  Const,  art.  U,  ^  17,  pro- 
Tidiog  that  no  coumy  office  sbsll  be  filled  oth- 
erwise tfaao  by  the  people  of  ibe  county  couit. 
Ceolc  y.  8laU  (Jena.)  18S 

7.  A  Judge  of  probate  canoot  relieve  himself 
from  tbe  duty  Imposed  upon  bim  by  law  of 
lumiDg  over  to  the  Stale  all  money  received 
by  bim  as  license  fees,  by  showing  that  it  had 
been  lo«t  by  the  failure  of  a  bank  in  which  he 
had  depoailcd  It  in  good  Taitb  at  a  time  when 
It  enjoyed  tbe  confidence  of  tbe  business  world, 
where  tbe  deposiii  made  were  general  ones, 
since  be  bad  no  right  to  make  suco  deposit,  un- 
der (he  Code  prnvision  thai  be  could  not  use 
tbe  money  bimself  or  permit  anyone  else  to  use 
It     AUlan  T.  StaU  (Ala.)  609 

8.  Payment  of  salary  to  one  who  had  previ- 
ously been  acting  as  a  de  facto  officer  U  no  de- 
fense.^ a  claim  tor  tbe  salary  by  (he  officer  de 
.^n,— especially  where  be  la  also  tbe  officer  de 
facto.     UtaU,  Womll,  v.  Carr  (lod.)  1T7 

Nora  a  abd  Bbicvb. 
'  Officers;  natuieof  office;  dtfaeUtaaAdtfufe 
dUtineuiabeil;  right  lo  salary.  1T7 

Liability  for  loss  of  public  foods  b;  failure 
of  bank.  669 

Incompstabillty  of  office.  670 

OILS,    Bee  Municipal  Cobpobatiorb,  8. 
ORDIMAHCE  OF17S7.  Bee  Ikdiasb,  1. 
PAREirr  AlTD  CHILD. 

A  mfnor  cbild  who,  though  manled,  has 
■eparated  from  taei  husband  and  reaumed  her 
relatlona  with  her  mother,  cannot  maintain  an 
action  BCaiust  tbe  latter  for  personal  injuries 
suffered  by  tbe  latter'a  tort.  BtteUU  t.  titorse 
(Hiss.)  682 

NOTM  IND  BRIBF^ 

Parent  and  child;  legitimation  by  mairiage. 


PABTHERSHIP.    See  Evidbhcb,  6. 
NOTBB  AUD  Brutb. 
Partnenblp;  for  what  business;  how  proved. 


PARTY-WALL. 

The  sate  of  a  lot  on  which  halt  of  a  party- 
wall  is  standing  is  a  uie  of  the  wall  by  tbe 
owner,  within  tbe  meaning  of  bis  contract  lo 

Ssy  half  lis  value  when  he  used  the  well. 
'aOt  T.  Fa^i  (Tex.)  60 


A  check  taken  for  an  antecedent  debt  la  con- 
ditional payment  only,  in  the  sbaence  of  an 
ISUILA. 


eement  to  the  oontrai7.    OarrvO  r.  Bittil 


PLEADIHO.    See  also  AcnoH  os  8un, 
10. 

1.  Inconsistency  or  repugnancy  of  alkga- 
tions  is  waived  by  failure  to  demur.  Ameri- 
can FreehM  Land  Morlg.  Go.  t.  Sevdi  (Ala.) 

2.  A  general  denial  wblch  puts  in  iasue  tbe 
execution  of  an  Insurance  policy  ahonid  be 
veriQed  doder  the  Alabama  Code.  SjtiilabU 
Acei.  Jni.  Co.  T.  Otbora  (Ala.)  »(T 

8.  To  plead  a  private  statute,  under  Ky. 
Civ.  Code,  g  11».  Bubs.  2,  a  partvmust  at  least 
stale  its  title  and  the  day  on  which  it  became 
a  law.  ZabH  v.  LovintiU  Sapt,  Orjlunt 
Rome  (Ky.)  068 


damagea  for  the  death  of  one  killed  by  the  fall 
of  a  higbway  bridge,  la  not  overcome  by  spe> 
cjflc  averments  that  he  was  attempting  to  cross 
tbe  brld^  with  a  traction  steam-engine,  water- 
lank,  and  tbieshing-machlne,  so  as  to  render 
the  complaint  bad.  WabaA  v.  Carter  (Ind.l 
851 

0.  Tbe  complaint  In  au  action  to  recover 
damages  for  slander  of  title  by  cbarging  that 
plaintiff  had  broken  the  covenants  of  certain 
leases  and  forfeited  all  rights  thereunder  must 
aver  facts  sufficient  to  show  that  plaintiff  had 
righia  under  the  leases  and  that  there  were 
covenants  to  be  broken;  and  the  want  of  such 
averments  Is  not  cured  by  the  fact  that  the 
leases  themselves,  from  an  inspection  of  which 
all  such  facts  would  appear,  were  attached  as 
exhibits  to  tbe  complaint, — at  least  where  Ut^ 
weie  attached  merely  to  Identify  the  leased 
land.     BwJcett  v.  Oriffith  (Cal.)  707 

S.  A  petition  by  a  taxpayer  to  restrain  the 
collection  of  taxes  madeexceBdve  byanlUenI 
exemption  must  show  the  amount  in  which 
such  taxes  have  m  been  made  eiceaaive.  or 
allege  other  facta  or  amounts  from  which  such 
excess  may  be  arrived  at  by  matbemetiaLl  com- 
putation.   AUgeU  v.  San  Antonio  (Tex.)      38S 

7.  The  defense  of  incorporation  need  not  be 

? leaded  in  an  action  affainst  defendants  as  io- 
ividuals.    Demarutt.  Grant  (N.  Y.)       BM 

8.  Failure  of  a  complaint  to  state  a  cause  of 
action  is  cured  by  tbe  filing  of  a  croae-com- 
plslnl  In  wblch  tne  omitted  facts  are  staled, 
even  though  a  demurrer  was  lalerpoaeil. 
Cohen  V.  Knot  (Cal.)  711 

9.  A  crossbill  for  coucellatlon  of  a  contract 
sued  upon,  on  Ibe  ground  of  usury,  must  be 
dismissed  If  It  rails  lo  offer  to  do  equity  by 
paying  principal  snd  legal  in teresL  Ameritau 
FrtthM  Land  iiortg.  Co.  v.  8eviea  (AU.)    !9» 

10.  A  plea  which  stales  only  legal  conclu- 
sions, instead  of  facta.  Is  demurrHDle.  Bqai- 
table  Acei.  2at.  Oa.  v.  Oaftorn  (Ala.)  887 

Nona  AHD  BsiBn. 


;,Coen^lc 


Plkdox  amo  Coluxmbai.  SsonuTT— IUilbouw. 


1.  A  pledge  of  stock  h  wcaritj  for  >  note 
of  tbe  pKdgoT,  any  mrplui  or  exccH  of  colUV 
«Ti^  to  be  ippUcable  to  any  other  note  or 
cbtm  uainat  him  bj  tbe  bank  irlth  wtaicli  UU 
pMgetf  becomea  collateral  to  note«  or  acoept- 
ancM  of  a  flm  of  which  th« pledgor  ta>DWiii- 
bei.  ^oUmmUt.  SadMentlfai.  Baf>k[iiut.) 
816 

I.  An  agKenwDt  by  a  pledgee  logiTe  notice 
before  reeortiDg  to  the  aecurilf  doea  not  waive 
»  prefioni  default  In  paymaiit  Id. 


Fledge;  of  MonritUa;  extent  of  right  of 
pledgee.  81S 

POUCE  POWER.    See  TsLxaKAPBa,  1. 
FOHDft,    Bm  WATua.  11-lS. 
FOOB.    Bee  ComnBOX,  a, 
P08SE8SI0H.    Bee  AonoH  os  Bim,  1, 2. 
POWEBS. 

A  power  of  attorney  to  enable  an  adminis- 
trator to  collect  the  amount  dae  on  life  iniUT' 
auce  oertiUcatei  which  have  been  equitably  ■■- 
signed  to  him  la  oonpled  with  an  Interest,  aoa* 
to  be  irrevocable.  Jtoyol  SoeUti/  tg  Qooi  Fe\- 
iMU  T.  OunpbeU  (R.  L)  601 

PRICE.    Bee  Cohtsacti,  8. 
PRIHCXFAI.  AHD   AOEITT.  , 

NoTBa  AiiD  Bsucra. 
Qeneral  rulei  m  to  retiflcsilon.  819 


The  Burety  vpon  a  bond  gtven  by  a 
contractor  to  secure  tbe  owner  of  a  bulldlnA; 
•gainst  liens  which  might  be  filed  agalost  It 
for  materials  or  labor  lued  by  the  prlacipal  li 
"-^ i  Ijy  (he  payment  to  the  latter  by  the 


onder  the  coDimct  be  was  entitled  to  retain  i 
an  additional  secnrllTaicainst  liens.  £iCe«t^i 
AOvavgh  <Cal.)  41 


Noras  Aint  BBmF& 
Principal  and  anrety;  Indemnity  of  ■ 


PROCEDURE. 

NOTKa  AKD  Brixfb. 
As  ground  for  new  triaL 
tS  L.  R.A. 


irety. 
840 


Nom  AiiD  Bbtkiil 


1.  An  exemption  of  a  charitable  Instttntlon 
from  "all  taxation  by  Stale  or  local  laws,  for 
any  purpoee  whatever,"  does  not  extend  to  as- 
•evinents  for  street  ImprovemeDls.  ZdM  v. 
LtntimiU  Bapt.  Orphaju  Borne  (Ey.)  688 

3.  A  petition  to  enforce  a  lien  for  a  street 
Hsesament  is  fatally  detective  If  It  failstoshow 
that  the  city  council,  and  not  the  contractor, 
fixed  the  grade  of  the  street.  Id. 

QUARAHTUni. 

Under  tbe  Florida  Act  of  1888  fahap.  8808) 


without  an  eiamlnaiion  or  Inspection,  to  re- 
quire vessels,  upon  entering  porta  within  ib« 
jurisdiction  of  said  boards,  to  deviate  from 
tbeir  conrse  S  miles  and  go  to  a  quarantine  sta- 
tion for  Inspection  and  examination.  Forhm 
T.  BieambiaO»ii7UfBd.t!fS«(iiiA{FiA.)      U9 


RAOB. 

Nom  AMD  BniKPS. 
Implied  rtaervnilun  of  use  of. 


m 


RAILROADS.  See  also  DuintT  RAOf 
BOAM;  HiSHWATB,  8;  HuMioiFAii  Gob* 
roKAtiORS,  IS;  Nnoi-ieKiion,  4. 

1.  A  railroad  company  la  liable  for  dam- 
agea  cauMd  by  an  embankment  for  Its  track 
iSoag  tbe  margin  of  a  river  tbe  accumulated 
waters  of  wbTcb,  In  times  of  flood,  had  pr»- 
viously  cacaped  on  that  side,  bnt  which  because 
of  the  embankment  overflowed  tbe  opposite 
side  more  than  It  bod  done  before,  and  injured 
land  there  situated.  tyConruU  v.  Bast  Taarut- 
•w.  r.  dG.R  Go.  (Oa.)  804 

9.  k  railroad  company  is  liable  for  injury 
to  property  tiy  fire  set  by  Its  eDglnea  through  Its 
negligent  act,  although  not  done  on  the  aune 
day  or  at  tbe  same  plaae  a*  the  setting  of  the 
fire.    Mifouri  P.  S.  Oo.  t.  OuOen  (Tex.)  519 

8.  A  railroad  conipanj  la  not  liable  for 
damages  from  fire  set  by  Its  enctnea,  when  It 
haa  Qsed  due  care  and  bas  proviiled  its  engines 
with  tbe  beat  improved  spark- arresters.        Id. 

4.  Mere  knowledge  by  a  railroad  company 
that  many  persons,  iDcludlnr  children,  fro- 
quenllv  paaa  through  Its  yanfln  a  populous 
part  of  a  city  and  crawl  nnder  Its  cars  ab>red 
upon  lis  tracks,  does  not  render  it  liable  for 
Injuries  to  a  child  under  such  can  by  a  sudden 
movement  thereof  by  the  negligence  of  its 
servants  In  runnlnit  other  can  aealnst  the  end 
of  tbe  line  bundreds  of  yards  away.  Cntlrat 
KAScff.  Go.  T.  Jjyfae  (^.)  684 

B.  A  common   hand-car  standing  on  th" 


BIO 

Srand  bwtdc  a  raflrriwl  Inick  la  not  a  tfatng 
Dgeroai  In  aod  of  Itself,  which  a  lallToaa 
company  to  required  to  guard  or  lock,  Sobin- 
tan  V.  Ortpon  BhoH  Line  *  V.  N.  R.  Od. 
(Utah)  TU 

S.  It  la  not  ueglixence  to  leava  a  oommon 
haDd-csr  wclgbiog  from  600  to  700  pouod*,  0 
feet  from  a  railroad  track  and  4  or  0  feet  be- 
low ft,  a  mile  from  the  thlcklr  aettledpartof  a 
cit;  and  a  quarter  of  a  mile  from  the  nearest 
bouie.  and  let  it  remain  there  orer  Bundaj 
oolocked  and  unguarded,  so  aa  to  reoder  Its 
owners  liable  in  damagn  for  tbe  death  of  a 
boy  eleven  years  oM,  who,  while  riding  on  it 
with  other  boys  who  had  replaced  it  on  tbe 
trach,  fell  oif  and  was  run  over  and  killed.  Id. 

7.  The  duty  lo  keep  a  "peraon  upon  the  lo- 
comotive always  upon  a  lookout  aJjead/'  im 
poeed  upon  every  ratlmad  company  by  Tenn. 
(H11L  &  V.)  Code.  §  1298.  In  defsnlt  of  which 
it  Is,  by  §  1399.  made  n^ponsible  for  aD  dam- 
tgn  from  accident  or  collisioo,  is  not  per- 


HOTES  AND  BRIBF8. 

Bee  also  Cabsikks. 
Railroads;  aialutory  proTisiooi  to  pKvecl 

accidenta.  186 

Duty  to  avoid  injury  to  treapassers.         S48 
Sei^igence  in  pMsing  between  or  under  cars; 

Implied  license  lo  go  upon  railroad  track.    S84 

SATIFIOATIOH.    Bee  Cobforatioxb,  3; 

BUBBAND    AKD    WlTB,    t;     MASTSB    ADD 

Bbrtart,  10;  PsnfCiFAi.  add   Aaeht, 
Notes  and  Bbiefb. 

Kk.     -^  .  ROPEBTT.    See  also  Dked,  B, 
10. 

A  conveyance  to  the  "heirs"  of  tbe  grantor's 
■on,  who  has  children  then  living,  reaervtngto 
bim  a  life  estate  after  lifeestalenln  thegranior 
and  anolber,  Is  a  present  grant  of  the  fee  to  the 
children.    Benlh  v.  Beuitl  (N.  Y.)  48 

NOTBB  ADD  Brikfb, 

Seat  property:  legislative  control  over;  Re- 
cording &cls;  object  of  such  Acls;  registry  of 
inoTticage  as  notice:  statutory  form*  of  reeto- 
tration;  effect  of  failure  to  record.  385 

KECEIVERS. 

The  amount  to  be  paid  for  the  Joint  use  of  a 
street-railway  track  in  ibe  hands  of  a  receiver 
may  be  determined  by  the  court  on  a  peLition, 
where  the  alatulea  ^ve  the  riebt  to  sudi  use 
on  pavment  of  halt  Ibe  coat  of  consL ruction; 
and  there  is  no  right  to  a  jury  on  the  ground 
that  it  involve*  tbe  exercise  of  the  right  of  em- 
inent domain,  l^oeifit  B,  Co.  T.  WaAe  (Cal.) 
7&4 


BELATIONS.    See    DEFiiirno5§,  Notkb 

AXoBitizn. 
18L.  H.  A. 


REUGioim  iiiiiiwmii 

1.  TbemajoriCyof  the  membenof  a  BapriM 
cliurcb,  although  It  is  Independent  in  goven- 
ment,  have  DO  power  to  divert  the  church  prop 
erty  lo  the  propagation  of  doctrlon  contmy 
to  Baptist  articlea  of  faith  and  church  cove- 
Daots,  and,on  attempt  10  do  BO,  may  be  enjoined 
from  interfering  with  the  proper  use  and  axf 
trol  of  tbe  property  by  the  minority.  Mt.  San 
Baptut  C'hvreA  v.   wAitmon  (Iowa)  ItS 

2.  The  decision  of  a  Baptist  coundl  on  the 
joint  call  of  both  factions  of  a  Baptist  chureh, 
which  agree  to  accept  it  as  flnal,  thai  the  doe- 


Notes  AKD  Bsiets. 

Rellgloui  societies:  by  what  law  govened; 

title  of  church  property;  dlxtlnclion  betKeeo 

church  and  corporvllon;  jurisdiction  of  oourta. 

m 

BEPLEVni. 

1.  Reolevin  will  not  He  for  gnoda  in  the 
hands  of  a  sheriff  by  virtue  of  a  search  war- 
rant in  proceedlngstodeclarea  forfeiture,  even 
if  they  are  io  the  original  packages  lo  which 
they  were  brought  into  the  Slate  and  tbe  plain- 
tiff is  therefore  entitled  to  have  them  restored 
to  his  possession.      LeTop  v.  PalUiton  (lowal 

2.  Jurisdiction  to  grant  a  continuance  in 
proceedings  for  the  forfeiture  of  goods  cAnoot 
be  inquired  into  In  replevin  tor  the  goods 
against  the  sheriff.  M. 

Notes  ABU  BHiKra. 
Replevin;  for  property  in  legal  custody.  406 


Subjects  discussed  and  points  decided.    86S 
}ee    Eaaememi^ 

RIPARIAir  RIGHTS. 

NoTBB  USD  Bribfr 
As  to  alluvion,  reliction,  erosioii,  etc      41t 


1.  A  contract  to  deliver  ice  of  a  certain  de- 
scribed quality  and  thickness  Is  an  exprtei 
warranty  that  the  Ice  when  delivered  ahall  be 
of  such  quality  and  thickoeM.  Mont  v.  Mt«n 
(He.)  !M 

S.  Acceptance  of  merchandise  under  an  ex- 
ecutory contract  of  sale  warranting  it  to  be  of 
a  certain  quality  does  not  necessarllv  terminate 
the  obll^llon  of  the  vendor;  Imt  It  is  evldenoa 
of  compleie  performance orof  waiver,  the  con- 
clusiveoess  of  which  is  to  be  determined  &wa 
all  the  circumstances  of  the  case.  U. 

8.  The  vendee  In  a  contract  to  tell  and  <*' 


SOBOOU—SnUET  Railwatk 


Urer  at.»*v«A>  pbce  for  Bhlpmetit  1m  of  b  ' 
■psctOed  quUlv  and  thidniesa,  who  does  not 
■M  tlie  Ice  oDtil  It  nscbe*  Ita  deitloatloa,  aod 
who  then  Immedbilelr  notiOe*  tb«  vendor  that 
it  ia  not  acoordloE  to  oootrMt,  taaj  Kt  ap  ila 
Inferiorit;  In  defense  of  an  action  for  Ita  price, 
althoogfa  he  recelvn,  atorea,  and  aitempta  to 
diapoae  of  It.  id. 

4  RepTcaentatloDS  privatelf  made  In  regard 
to  properif  which  haa  been  adTeTii!>ed  for  wie 
at  public  auction  may  become  the  foundalioo 
ot  ao  action  for  breacn  of  warraDt;  In  favor  of 
one  who,  Id  reliance  do  them,  bids  in  the  prop- 
ertj.     Ocwtman  r.  JaAnamt  (VL)  678 

Notes  and  BaiKPs. 
See  also  LobBl 
Sale;  wairentf  before  ot  after.  678 

When  purchaaer  acquliea  do  tilb.  717 

8CHOOX&    See  alao  Hiohwats,  1. 


%  4497,  00  demand  of  the  parent!  or  guardlai 
of  Iwenty-flre  or  more  children,  cannot  U 
leatricted  br  the  board  of  achool  commlaaloD- 


en  of  a  clt;  (o  schools  of  certain  gnult 
bnt  may  be  compelled  Id  any  pMce 
the  dty  where  a  pufoUc  achool  la  laught,  wltb 


iplement  of  teacbeta  and  scbolara.     fndt 
mnapolu  BthMl  Oomn.  t.  BUUt,  SajtOer  (Ind.) 


S.  A  child  UvlDg  with  a  domiciled  resident 


domicll.  In  the  technical  sense  of  that  term,  in 
the  district,  hai  a  "reddence"  in  tbat  district 
tor  achool  purposes,  and  cannot  be  compelled 
to  pay  tuUlon  as  a  nonresident  YaU  v.  We»t 
Middle  Bckoa  DiH.  (Conn.)  161 

Notes  akd  Bbibfs. 
Schools;  tegulatioB  of  piivUeges  t^atatntc 
161 

BEABCH.    Bee  Arbevi,  2. 

SECRETS.    Bee    Coktraotb,    12;    Corx- 

NOTKS  AHD  BBIKF& 

Becreta;  property  In,  603 

SET-OFF  AKD  OOnirFEBCI.AIBL 

A  surety  Jointly  boand  with  bis  principal 
mav.  independently  ot  statute,  offset  against 
ancn  Joint  indebtedneas  his  individual  claim 
agalnEt  the  creditor  In  Kuch  joint  indebted  neaa, 
where  bolh  the  creditor  and  the  principal  are 
tnaolvent.     Olark  v.  BvlUvan  (HlnnO  388 

Notes  Am  BRnFe. 

Bet-oO;  by  surely  ot  Joint  Indebtednen.    2S3 

SETTLEHEHT.    SeeExBCUTOBBAin>Ai>- 

HiKientATOBB,  8. 
»L.R.A. 


An  infant  may  be  appointed  a  depnty  sher- 


JamtnOU  a  W.  R  Oe.  ^ 


SHIPPnro.    SeeOABiOEBa,  1;  Healtb,  1. 
8I.AHDEB  OF  TITI.B. 

Nona  ASS  Brietb. 
Action  for,  to  peraonal  property;  slander  ot 
qnalityof  goods  or  property:  charginglnfrlnge- 
ment;  detiylng  right  to  dog  copyrignted  tonci 
malice;  good  falUk;  ipeclal  damages;  proon: 
Joinder  ot  parties.  707 

SZiAtTGHTIiB-HOnSE.    BeeNTHBAHCxa 


STAIBWAY. 

Nom  Aim  Bribn. 
Implied  reaervatlon  of  nae  ot. 


STATUTES,    Bee  also  Apfbopbiattoki,  1. 

1.  The  tiile  of  an  Act  which  stales  that  it  Is 
to  abolish  one  office  and  create  another  is  not 
defective  on  the  ground  tbat  the  new  office  Is 
the  same  as  the  old  on&  iXate,  Tantof,  v. 
Sydt  (Ind.)  79 

a.  That  portion  of  Kan.  Laws  19T9,  cbap. 
80.  S  16,  nUiing  10  the  reglstratioQ  of  voiera, 
which  prescribe  a  criminal  punishment  for 
improperly  registering  (be  names  of  voter*,  is 
not  nnconailtutioDal  or  void  on  the  ground  Ibat 
the  title  to  ihe  Act  is  not  broad  enoogb  to  au- 
thorize that  provlsloD.  State  v.  BuA  lEan.) 
607 

8.  Tenn.  Act  March  11.  1890.  to  provide  for 
purity  of  electloDi,  Is  not  in  conflict  with  Tenn. 
Const,  art.  II,  g  8,  aa  class  leglalallon,  because 
It  applies  only  to  counties  of  70,000  aod  dtles 
of  i!,000  population.     Cootv.  State  (Tenn.)  1S8 


8TOUIH  PROFEBTT.    SeeTHOTU. 
NoTU  Aim  Brietb. 
lUgAta  of  owner  of  stolen  stock  certificates. 


Failure  to  oltaerve  the  degree  of  care  in  run- 

'ng  a  street  car  which  Is  required  by  a  valid 


;her  than  that  which  would 


SdBEOOATIOX— TsLKWUPlUk 


NOTH  tsD  Bmcm. 
Btreet  rkllwayaj    effect  of  mnnfcliMl  onU- 
naoce  coDcernlug;  Uit^ility  forlnjiurtopedea- 
trlua.  74 

8DBICOQATIOV.    Bm  Abo  Iksdkuioi, 


b  wu  about  to  be  enforced  apdnst  the 
lacd,  are  eo  titled  to  be  subrogated  to  ttie  lien 
of  tlw  Judgment,  wlietber  or  not  the  debtor 
waainaolvent    ^paiildinpv.  Banaj/ilad.)  S19 

9.  Tbe  doctrine  of  ■ubrogation  caoDot  be 
invoked  for  tlie  enforcement  of  a  Judgment 
•galnit  tbe  «attte  of  one  who  agreed  to  pay  it 
M  part  of  tlie  coaildentioi]  for  property  which 
be  Dougbt  aubject  to  Iti  lien,  in  f avoi  o(  ooe  who 
^terwardi  bought  the  propertj  from  him  with 
notice  of  the  Judgment,  ana  nfaowai  compelled 
to  pay  it  for  nla  own  protectloD,  where  tbeie 
WBi  no  privily  between  bim  anq  the  ooe  witb 
whom  tbe  agreement  waa  made,  and  thejodg- 
ment  waa  against  tbe  latter  and  primarily  pay- 
able out  of  the  property  purchaaadL  MeOlun 
T.  MdtM  (S.  C.)  728 

Nom  urn  Bsan. 

Babrogation;  deflned;  doctilae  of;  nature 


BUBSOKIPTIOH 

Bnbicribers  of  money  and  land  to  Induce  a 
third  person  to  eatablMh  a  manufactoir  la  a 
certain  community,  tbe  entire  coH  of  which  I* 
nearly  four  limes  tbe  value  of  tbe  subecripllooB, 
cannot.  In  tbe  absence  of  a  stipulation  as  to  the 
time  tbe  bustaeaa  shall  be  continued,  maintain 
an  action  to  recover  back  their  subscrlptiODS  or 
to  enjoin  a  removal  of  the  macbinery.lf ,  after  an 
honest  and  faithful  aitenipt  for  two  and  ab&lf 
years  to  render  the  business  a  success.  It  proves 
a  losing  venture.    Aj/rm  t.  DvXIon  (Hicb. )  698 

SUITDAT.    Bee  Ihbpkuiob,  4w 

SUPPORT.    Bee  Hobtuqs,  1. 


1.  A  dty  cannot  exempt  a  waterworks 
company  from  taxation,  or  relinquish  its  taxes 
in  conaideralion  of  Its  tiiraishlng  water  to  [he 
city  at  a  reduced  tale.  AltfiAt  v.  Ban  Antonio 
(Tex.)  888 

3.  The  constitutional  requirement  that  taxa- 
tion must  be  equal  and  UDlform  ii  not  Infringed 
by  erectlDg  Ibe  land  boideiing  on  the  principal 
barbor  of  a  State  Into  a  specUI  taxing  district 
and  levylnR  taxes  on  tbe  Inhsblianta  thereof, 
for  Ibe  purpose  of  malnlalntng  tbe  harbor,  al- 
though tbe  remainder  of  Ihe  State  is  benefited 
by  such  taxation  in  some  degree.  It  the  exist- 
IS  L.R  A. 


mce  of  the  cities  tnd  towns  npoB  toe  ban*ur 
depends  upon  it*  maintenance.  Chat  t.  Port 
eif  Portiand  (Or.)  681 

8.  A  BapUat  orphan^  home  ia  k  durt^', 
and  as  such  renders  a  public  serrlee  for  which 
It  may  be  lawfully  exempted  from  taxation  hj 
the  Legislature.  SSabtC  ■w.  LouuiOU  Bapt. 
OrjAatu  Bomt  (^.)  IMS 

i.  The  owner  of  national  bank  stmA  la  not 
entitled,  for  tbe  purposes  of  taxation,  to  da- 
duct  bb  bona  flde  Indebtedness  from  the  vnltie 
of  his  diares,  under  U.  S.  Re*.  BttU.  S  oaiS, 
[fforlding  that  laxMion  tbemHi  shall  not  be  at 
a  greater  rale  than  is  aasesMd  nponotber  mon- 
^ed  capital  In  the  State,  vrhen  the  owners  of 
sharea  in  state  banlu  are  not  enUtled  to  sncdi 
deduction,  altbotigb  such  indebtedness  is  al- 
lowed to  be  dedoded  from  a  small  proportioa 
of  the  moneyed  capital  in  tbe  State  wMoi  does 
not  come  Into  competltloii  witb  Ibe  naltonal 
banks.    Brmltr  v.  (ToyM  Ownfr  (Nd).}    «U 

S.  Taxation  of  the  excess  in  value  of  tba 
capital  stock  of  a  corponUlon  over  that  of  its 
tangible  properij  subject  to  taxation  la  not 
Mobiblted  by  a  statutMy  provision  that  when 
Ibe  tangible  property  of  a  corporation  Is,  ila 
aharea  of  caintat  stock  aball  not  be,  Urted  and 
asaessed  for  taxaUoo.  ^rlowf  v.  Ontnl  Irmt 
d  3.a.  (Ind.)  61S 


stock  is  taxed  where  tbe  corporation  tt  fitaated. 
FmUt  t.  amnu  (Tl>  iM 

7.  A  corporatkm  of  anoOier  State  'is  taxed 
by  mcb  Slate  for  tU  It*  stock."  witblo  tba 
meaning  of  Tt.  Rev.  Laws,  S  S70,  so  as  to  re- 
lieve stockboldeia  in  Vermont  from  a  tax  on 
their  sbarea,  when  it  Is  subject  to  an  annual 
tax  assessed  aooordlng  to  tbe  amoont  of  Its 
paid-up  capital  Id. 

NoTBa  uniBBiEFa. 


On  capital  of  corporation. 

On  capital  stock  of  corporaUtm. 


TELEGRA^m.    See  also  Duusxa.  t 

1.  Legislative  atUboritr  to  a  telefrraph  com- 
panv  to  conatruot  its  linea  along  and  upon  any 
public  roads  and  hlghw^s  nants  to  n  no  i»- 
tereat  Id  the  streeta  of  tbe  dty,  but  must  be 
construed  as  conferring  a  Ilcenae  which,  al- 
though acted  on,  may  m  revoked  by  tbe  L^[i» 
lature  whenever  the  puldic  interest  requtna, 
or  as  sn  exercise  of  tbe  police  power,  and  there- 
fore not  beyond  tbe  control  of  future  l^if la- 
tion.  American  Bapid  Ttlta.  Oo.  v.  Bf  (N. 
Y.)  4H 

S.  OranllDg  a  telegt«|dt  enapai^  a  baa- 


;,Coen^lc 


«<thapo)k»  pomr  orcr  mcA  ■trwti;  bM  If 
tka  poM  and  wliM  b««>iM«  MrtoM  Olwtrn^ 

**-- ' 1  ttotfa,  provWons  mj  be 

jmonl;  tnd  te  that  purpOM 

iraay  tewftulflw  dlncttd  topteoe 
.  _  _  _  Av  gKMmd,  oonmlMioiMn  Bar  ba 
ippolDled  to  wtt  ibat  the  w<^  U  dona,  and  a 
eootnct  nutde  for  tbacoutructloD  of  ooodultB 
te  wbicli  tbe  irlnacanbe  placed  and.  If  after 
&m  notke  tbB7  an  wM  ramond,  Ibe^  a>~  ' 
«atdown. 

S.  UmI  VBdct  Ibe  Aela  of  OonfiMi  tOt- 


■acompaaraag 

iwlnaaiKlvgi 


tba  wIrM  to  ba  plaaad  mdar  gtoond.  Jd. 

4.  A  idpiilBtioii  In  a  telwrapb  blank  ex- 
empting Um  oratpaof  fnnn  ikbillty  for  mto- 
takaaand  delqv  tn  Itaa  traumiMloo  of  unra- 
peated  mmnget  wfll  not  prennt  ncovvrj  of 
tha  full  damagea  oocaaloned  by   a  mlttake 
naultlnxfromUiaDegllgeaceof  tbe  coin  pan  j'a 
amana.    VMkv.  Wiittm  IT.  TtUg.  Cb.  (Dub) 
010 
KOOBB  AKD  BaiBFa. 
Tel(«rapba;  rablect  to  police  power.        4H 
•ttpnlatlou  agJut  IlabUl^  in  Nipect  to. 
BIO 

TUIB.    Bee  alto  VoriBa  aa»  Eioonon, 
14. 

Interrenlai  Bandtya  caoDOt  be  excloded 
front  the  twaotj  daja  Umltad  for  an  election 
oonteet,  where  tba  rule  tor  computation  of 


TOXXS.    Sea  NAnunra,  >. 
See  Watsu,  11 


1.  No  trad»mark  can  be  dalmed  Id  tbe 
riMpe  of  a  bottle  In  wblcb  extnota  are  put  tip 
for  Mle.    Bout  ▼.  Bojft  (Pa.)  US 

t.  NotstinlTa  rlgbt  caK  be  aoqnired  t^ 
adoption  In  a  cw  label  for  a  bottle,  wblcb  wat 
orinnated  by  tulidpaiaonandbaabeenaaed 
bj  him  for  jeaiii  A 

&  Neitber  tte  abape  of  a  box  In  wblcb 
bottlee  of  eztracta  are  packed  for  purpoaea  of 
tnde,  Mr  tbe  meebantoal  anangement  of  the 
bottiea  tberelu,  !■  aubject  to  aHntiprlatloD  ai 
a  toade-ouik.  Id. 

4  OomUnlng  a  label  and  a  bottle  eanoot  In- 
Mnn  a  tndo-roark,  if  tbe  Kpanle  uae  of  each 
woiud  not  baTo  that  effect.  td. 

C  Tba  Internationa]  Olgar-Uakan'  Union, 
tbe  object  of  wUcb  la  "to  promote  ibe  meotal, 
moraL  and  pbjalcal  welfare  of  Ita  members," 


Kr,  dealer,  nnr  trader,  ao 

aa  to  be  entitled  to  ptolection  Id  tbe  nae  of  a 
tnde-mark.  JfeFv  ▼•  A«idW(Fa.)  877 
C  Hqrtr  vfl  not  wolMit  a  tabor  union 
In  tba  OM  <rf  a  UDB-trademaA  kbel  wblcb  it 
ttLILA. 


dtolTlbaica  to  all  tti  membata  to  be  ^aeed  upon 
tbelr  work,  tbe  object  (tf  whkb  la  to  dfscrlm- 
bate  betweeo  nolcm  and  non-uDlon  labor,  end 
to  coerae  Ibe  latter  Into  JotolDg  tite  union,  by 


wbtdi  and^  bbela  appear  becaoBB  made  W 
tmhm  labor,  and  dmonndng  all  other  gonb 
as  the  product  of  "Inferior,  rat-ahop,  coolie, 
priaon,  or  flhhr  teDement-bonae  workman- 
Bblp.-  M. 
7.  Tbe  goodwill  and  all  trade-marks  not 
peracmal  In  their  cbaracter,  of  an  Inaolveot 
»— — 1 ...  _^j|  (^  J  p^j^ 

«  aaalgneefor 


benefitof  creditws,  uoder  an  anignmeDttrans- 
ferrinE  all  tbe  property  of  whatever  kind 
ned  b;  tbe  Insolvent,  and  an  idTeniaemeDt 


of  sale  dtacrltalBg  tbe  piopetqr  as  "old,  esleb- 
llabed,  and  TSluable  cotton-duck  mills.*  Wit- 
nur  T.  noma*  (Md.)  880 


Tiade-markirigbtsbiaDdprotectloBof.  877 
iDfrltigement  of.  848 

TftEftPAas.    Baa  Aonox  os  Htnr,  8. 

TBXAXm    Dee  also  Racmraui 

L  A  vetdlot  need  not  spedtj  whether  It  1* 
for  actual  or  axemplaiT  damagea,  where  the 
laaun  of  actual  and  ezemplary  daniagta  are 
not  sepantely  submitted  to  the  Jury.  Balig- 
mann  t.  Jbw  (Tex.>  272 

S.  The  Jury  are  final  Judgea  of  tba  law  as 
well  as  of  the  facts  in  a  prosecution  for  crim- 
loal  libel,  under  Mo.  Oonst.  art.  9,  fi  14,  although 
tha  Judge  abonld  asaist  and  Inform  ttem  what 
Ibe  law  la.    Btatt  f.  Armtmi^  {TAo.)        41S 


wIlllDg  to  BuSet  tbe  InlurT  for  whldi  they  are 
to  assen  damane,  tn  lanug  down  tbe  rules 
which  are  to  gdde  them  Tn  making  such  assess- 


EtMir  f.  SOieml  CPa.) 

A  A  algDatttra  to  a  reccdpt  by  one  reoelviog 
payment  of  a  savings  bank  depoalt,  which 
doea  not  aeem  exactly  right  to  the  bank  officials. 
It  suffldent  to  make  a  question  for  tbe  Jury  as 
to  negligenoe  in  paying  over  the  money  to 
him,— e^pedallf  where  the  renulne  and  forged 
^natures  are  Doth  Id  evidence.  Kiimmd  v. 
^rmmi»  8m.  Bank  (N.  T.)  788 

8.  Wbetber  or  not  a  policy  of  InsuraDce 
taken  out  by  &  creditor  on  tbe  lire  of  bU  debtor, 
to  secure  bis  debt,  1*  lo  eiceidve  ai  lo  be  a 
wager  policy,  la  a  oueelion  for  the  court  where 
tbe  facta  are  notln  alspute,  Uirich  v.  SeinoM 
(Pa.)  488 

8.  Svidenoe  tending  to  show  Ibe  orgarl-  , 
satlon  of  a  bank  uiKMr  a  legal  charter,  iLe 
holdloK  of  stock  Id  it,  and  tbe  receipt  of  divi- 
dends uereon,  is  sufBclent  to  make  a  question 
fortbe  Jury  wbether  thebank  waanot  Bcorpo  . 
ratkiD  rather  than  a  partnenbip  concern, 
BaUOtad  V.  OurtU  (Pa.)  870 

7.  A  nonsuit  Is  properly  refused  Id  an  action 
to  recover  damages  Tor  persooal  iajurtes,  where 
the  evidence  ihawi  that  plalntlll  was  a  weaver 
faavlDg  charge  of  looma  in  defendant's  mill; 
that  a  shuttle  could  net  fly  out  ol  a  loom  urlcHs 


fU 


Tbotbb— ToTiBi  ABO  ELxcnoaR. 


tlie  midihieTj  wu  defective  or  out  of  i«p«lrj 
tbat  plaintiff  h«d  do  kaowledEe  of  and  wu 
Bot  permitted  to  meddle  with  the  mBchtneiy, 
but  In  case  it  appeared  out  of  repair  man 
Inform  a  penon  employed  for  tlie  purpoae  of 
npoliing  looma;  Uiat  on  the  day  of  toa  aod- 
denl  ooe  af  the  loomi  did  not  work  right,  the 


aDd  after  making  wbat  repairs   be  tbougfat 

necessary  eacli  time  e^In  set  the  loom  Tun- 

nlngi  tbal  plalDtill  watcbed  the  loom  more 

doBclj  Ihao  the  otheia  becaose  afraid  of  Iti 

action,  and  tbal  shortly  after  It  nag  fixed  tbe 

last    time  a  sbuttle   flew   out,    fuDlctlng   the 

tnlury  complained  of.    Jaeoiu*  t.  Qnat  FalU 

m-  Oo.  m.  E.)  824 

Nonta  am  Bann. 

Trial:  questionforjuryaatonegllgence.  728 

Nature  and  scope  of  Judge's  cbarge;  tnsimo- 

ttons  upon  hypothetical  itaie  of  facta;  raquesti 

to  charge.  37! 


A  atockbroker  who  recelrea  itock  from  one 


owner  for  Ita  value,  although  be  has  acted  In 
good  falib,  witbout  notice,  and  In  reliance  on 
Uie  thiefa  representations  of  owDerabip.  Scntn 
T.   VQton  (Cai.) 

TRUSTS.    Bee  aim  Cok^otb,  9;  Debcknt 
AUD  DiHTRiBmoir,  1[  OFFicBin,  7. 

1.  A.  gift  by  a  will  of  tbe  tiie  of  the  pndta 
of  a  plantation  to  a  petaon,  "under  bli  super- 
Ii]l«ndence,"  but  not  to  be  "bouad  for  bis 
past  debts,  or  for  future  debts  and  tiabilltlea 
other  than  decent  and  comfortable  support," 
does  not  give  him  any  absolute  properly  In  the 
proflts,  but  he  holds  them  as  trustee  for  the 
remaindermen,  except  as  to  what  he  needs  for 
"decent  and  comfortable  support,"  There- 
fore Rich  profits  cannot  be  reached  by  bh 
creditor.     Say  7.  Slaughter  (Vn.)  212 

2.  A  valid  trust  for  the  support  of  a  person 
may  be  created  which  shall  be  free  from  his 
debts  and  liabilities.  id. 

8.  Hnnldpal  offlcera  to  whom,  as  such, 
money  baa  been  given  In  tnnt  under  authority 
of  a  statute,  have  no  vested  right  therein 
which  preventa  the  Legialaiure  from  transfer- 
ring the  trust  to  other  officers;  and  this  rule  Is 
hot  changed  by  the  (act  tbal  the  trust  is  pri- 
vate in  Ita  nature,  and  not  one  reeognlied  as 
charitable.    Smith  v.  Weteott  (B.  L)  817 

Horn  asD  Bbiefm, 

Trusts;  in  case  of  confidential  relations;  pur- 
chase of  trust  property  by  trustee;  tellef 
from.  490 


UNIOH  DEPOT  COMPAHT. 

1.  IMIroad  companlea  enlerioK  the  diy  of 
BL  Paul  since  the  organizalioo  of  the  Bt.  Paul 
DnioD  Depot  Company  are  entitled,  for  the 
purpose  of  becoming  members  of  tbe  corporv 
18L.a  A. 


tloD  and  aharlng  fai  and  oontribatlBg  to  the 
beneflta  of  the  organiaatlOD,  to  sobacribe  fat 
and  purchase  a  prapar  proporttoti  of  tt>  stock 
atlUparTalD&  ».  PmitUtiim  Uimt  {h.  r. 
Jh'atuMto  4  ilT.  v.  &  Cb.  QOnn.)  41S 

a.  If  uecesNiy  for  tbta  pnrpow,  utd  lor  a 

wopet  wportionment  of  the  Mock,  tbe  estrt- 

W  membiers  may  be  required  to  sarrendet  or 

eeu  a  part  of  tbe  sti>ck  held  by  them.  M. 

NoTBa  axD  Baizn. 

Union  depots;  formation  oL  410 


UBURT. 

HoTxs  AitD  Busva 
What  law  governs.  Bt 

TACOIHATIOH.    Bee  Assauit  airs  Bai<- 


VEHDOR  Ain>   PURCHASER,     ges 

also  Attachment;  Iujuxctiom,  2. 

1.  A  purdiaaet  of  lots  according  to  a  plat 
showing  them  bounded  by  a  defiiute  line  at  a 
spedOed  distance  from  tbe  front  boundary 
Bcquiraa  no  riparian  righta  in  lands  ooveied  by 
tidewater,  at  the  tear  (S  ant^  Ion.  Xtaym  v. 
Sn^  (Wash.)  liS 

2.  The  grantee  In  a  quitclaim  deed  without 


tT,  who  takea  the  ^perty^wlth  notiss 

_,.._  riyinp^_,__^ 

tion.malntani  an  action  against  bis  grantor  tore 


upon  payiDffue  Judgment  lor  bis  own  proteo- 


C.) 

8.  One  who  was  fully  pot  on  inqoby  as  to 
the  facts  r^atding  a  dedication  of  proper^  at 
a  park,  and  who  has  made  a  laboriona  InvesU' 
gatlon,  Is  not  a  bona  fide  pnichaser  without 
notice  because  be  came  to  the  erroneous  con- 
clusion that  tbere  was  do  dedicatl<M.  Alter- 
ney-Qtntrai  v.  MboU  (Mass.)  SSI 

4.  A  vendor  has  a  Hen  on  land  sold  by  oon- 
act,  as  security  for  a  purchase-money  mite. 
GtMn»  V.  Paknaler  (Cal.)  M7 

KoTse  ADD  Bkcep^ 
Vendor  and    purchaser;  right  to  Ttstdon* 
lien;  waiver  and  Mslgnmenl  ot,  IBT 

Remedies  of  poicbaser  for  eontlnoliw  bea- 
«es.  401 


VEHUK.    Bee  Oatb. 


Waxkahtt:  Watmbm. 


uoDt  wllboat  fnudnknt  tntnit,  Ii  Dot  pontsb- 
aUs*  M  a  felony  under  the  Kbomi  stataie, 
whidi  deduce  tutt  a  Tiolatlrai  of  the  statute 
sfaaU  be  a  Monj.    8iaU  v.  BuA  (Kau.)      607 

ft,  An  Act  reqalring  a  voter  to  place  a  muk 
oi^nelte  the  name  of  eieh  candidate  voted  for 
t^  him  does  not  conflict  with  Tenn.  Conit. 
art.  4,  {i  1,  as  impoiiDg  the  requirement  of 
education  on  the  put  oftbc  Toier  in  additloo 
to  the  conatitadoaa]  requlremenla.  Oook  r. 
Statt  (Tton.)  188 

8.  A  ballot  having  on  Ita  back  an  "oftMt,'*or 
faint  imprewion  of  the  printing  on  a  ilmflar 
ticket,  njll  a  ot  be  rejected  under  Cal.  Pot.  Code, 
g  1206.  tw  bearing  any  device,  etc,  designed 
to  diatingulab  11,  withotit  proof  that  the  im- 
DTCMlon  wBStbereaultof  deaign.  SuOt^r, 
ChHt^>nl  (OftL)  761 

4  The  preanmpdon  la  that  an  "  oSaet,"  or 

faint  tmpreNioti  of  printing,  on  the  back  of  a 

ballot,  or  a  greaae  italn  or  ainRll  piece  of  leal- 

Inr  wax  thereon,  waa  the  reaolt  of  acddent. 

ii 

5. 'A  Binall  pleM  of  aeollng  wax  or  a  imall 
greaae  ataln  on  the  back  of  a  ballot  will  not 

rvent  counting  It,  unbaa  it  ia  ahown  not  to 
accidental.  Id. 

6.  A  ticket  havlog  ibe  namea  of  two  cmdl- 
datea  forjudge  and  one  for  aenatOT  amuged 
id  In  OMMecutive  order  cannot  be 


of  tbe  name  of  the  aenatorlal  cuidldate,  which 
laetBMd.  M. 

T.  Tbe  uae  of  an  Indelible  pencil  In  erasing 
and  tubetltallDg  the  name  of  a  candidate  on  a 
ballot  is  witbtn  the  spirit  of,  and  a  substantia] 
compliance  witb,  a  statute  which  requires  It  to 
be  done  wiib  "  a  lead  pencil  or  comuKm  writ- 
ing Ink "  in  order  to  permit  the  ballot  to  he 
counted.  Ii. 

9.  Red  Ink  is  common  writtog  ink  within 
the  meaning  of  such  a  atatnte,  Jd. 

V.  £rasiag  the  name  of  •  candidate  will  not 
prevent  counting  a  ballot  for  bim,  under  the 
CaHfoTDlastatute.unleea  another  is aabsdtuted, 
or  the  woida  "no  vote"  written  thereon  after 
his  namei  ii. 

10.  Tbe  folhire  of  a  contestant  to  flie  a  state- 
ment BulBdent  to  show  bis  own  eligibility  to 
a  dlepnted  t^ce  will  nM  prevent  relief  to  the 
extent  ci  annulling  the  certlflcata  of  election 


it,  wiihont  addition  or  distinctive  designation. 

U.  The  twenty  days'  limitation  of  tbe  time 
"to  adjourn  or  continue  the  trial"  of  an  elec- 
tion contest  under  Ind.  Rev.  SUL  1881, 
g  4Tfll,  begins  when  the  board  has  first  con- 
vened and  organized  to  enter  upon  the  invea- 
tlgatltm,  althou^  the  trial  does  not  begin  at 
that  time.     EngUtk  v.  Didtej/  (Ind.)  40 

16.  Tbe  adjournment  of  an  dcctlon  contest 
at  the  request  of  the  conteator,  to  a  day  be> 
yond  the  time  limited  hy  statute  for  tbe  !□• 


Marks  or  devicea  to  distinguish  ballot.    7U 


Id. 


n  an  appellate  court.  iil. 

19l  The  name  of  the  political  party  soffl- 
dently  appears  at  the  bead  of  a  ballot,  where 
It  Is  conUued  In  a  vignette,  without  repeating 
tlM  name  in  a  separate  heading.  SmM*  v, 
y<M<>ft<Hlch.)  700 

18.  Tbe  regularity  of  either  of  the  tlcketa 


conmlaaioners  in  preparing  ballots,  but  they 
most  print  thereon  tbe  names  of  both  sets  of 
candldatsa,  and  give  for  each  set  the  party 
name  as  certified  oy  the  committee  presenting 
I8L.R.A. 


Tbe  vendee  of  a  idiatte)  purahaaed  ^  n^ 

Sitlabla  note  which  has  been  nansfeirea  to  a 
Ird  party  maf  recover  on  tbe  vendor's  war- 
ranty, thongb  tbe  note  has  gotw  to  Judgment 
"  law,  upon  which  an  execution  has  been  re- 
__J    -    ■--  d.     roOmid  V.  Baker  (Neb.) 

WATERS.  See  also  Ehireiit  Douaik,  1, 
3,  S;  Equity;  Habbobs,  1;  Injukctiok, 
8;  RuiikoASB,  1. 

1.  Riparian  rlghti  of  the  owner  of  iNidt 
upon  the  shore  of  navigable  waters,  to  reclaim 
and  occupy  land  under  shallow  water,  may  be 
dlssodatea  from  the  upland  by  the  owner,  so 
that  conveyance  of  tbe  u^and  wUI  not  Include 
such  lights.     em»rt  V.  mMOffi  (Minn.)     411 

2.  An  owner  of  upland  on  the  shore  ot 
navigable  waters,  who  plaia  tbe  same  and  the 
land  under  water  lolo  blocks  and  etreeU,  dis- 
•odates  his  riparian  righti  from  tbe  upland,  so 
tbat  itaey  do  not  pass  by  ths  conveyance  of 
upland  lots.  Id. 

S.  An  infamd  block  purchased  according 
to  a  map  showing  tdocksand  streets  between  ft 
and  navigatrfe  waters  and  tinder  abaUow  water 
does  not  acquire  as  an  Incident  riparian  ri^ta 
to  reclaim  and  improve  the  lands  under  walw 
oppodte  It,  by  the  gradual  wearing  away  ot 
tbe  shore  nntil  the  uore  line  leaobee  It      idL 

4.  The  rifbt  of  a  riparian  owner  to  construct 
damt  and  divert  for  maoufooturing  purpoi 
the  water  of  a  stream  which  la  tuaa  by  t 
pubUo  for  floatlDg  logs  Is  limited  by  the  e^t 
tent  to  which  it  can  be  done  without  lnterfe^ 
Ing  with  the  public  rigbia,  which  are  measuied 
by  the  capacity  of  the  stream  In  lie  uatoral 
condition.  Qmntetitul  Bi^er  Lumbfr  Of.  v, 
OUotI  FalU  a>.  (N.  H.)  8M 

5.  The  light  ot  the  public  to  float  logs  on  a 
stream  will  not  be  presumed  to  have  beeu  r^ 
linqulahed  by  the  grant  of  a  charter  to  a  manu- 
facturing corpor^lwt  giving  power  lo  pur- 
chase and  hold  isttl  estate  on  tbe  stream, 
Improve  the  water-power,  and  make  and  main- 
tain on  OT  acTosa  the  stream  tbe  works  neces- 
aBTT  to  accomplish  the  corpora t«  objects, 
unfeM    such    relinquishment    is   .absolutely 


n< 


WaTZB  SuTFLT— WtlZA 


BKMnrj  to  tbe  ezerdw  of  tbe  coiponte 
freDchlses.  Oantuetiait  Bivir  Zwniar  Cto.  t. 
Oleott  FaiU  Ob.  (N.  H.)  626 

6.  Legiilatire  autboritj  to  a  mumfactoilDg 
compaoj  lo   puicbsM,  hold,   ud  eojof  tbe 

EQwer*  and  privi]«gei  of  a  ctspoiUlon  wblcb 
kd  been  orguilzed  to  coutzuci  a  csdbI  around 
th«  falli  fo  a  nraani  uwd  bv  tbe  public  foi 
fioatloe  lc«a,  nibjeot  to  Uie  duties  and  UabEl- 
Hiea  Mndmg  oo  tatd  "rl^ta,  powna,  and 
priTDegea,"  irin  fablcct  tfie  manafactiuiDg 
corporation  to  a  UmftatloD  wbicb  had  bmo 


eland  tbe  paUle  ilgbta  In  gnat  poadi,  aOOttt 
it  noz  III  Bobaeqaesl  gnater  of  the  nmalnl^ 
portioa  could,  aa  owner  and  apart  bom  tlw 
exercise  of  aovoelgD  powers,  dnw  off  tbe 
water  of  the  pond  to  the  detrimeotaf  tbeiwior 


•treato.  ~  Id. 

1.  Tbe  abandonment  by  the  State  of  the 

rbllc  light  to  float  log!  down  a  itream  when 
arantt  a  mannfacturloa  corpoiation  tbe 
ligbt  to  make  a«e  of  tbe  water-power  thereon 
wni  not  be  inferred  from  (be  tut  that  Uie 
muiufactDrlnE  bnrineM  m^  be  more  impor- 


tant than  tbe  famber  burioeaa. 


id. 


public  for  floattog  lo^  will  not  operate  aa  a 
relioqniahment  of  tbe  public  rigbt.  To  ban 
that  effect  tbe  inteation  mnat  be  dtalincUr  ea- 
preued.  Id. 

9.  If  a  Jodtcial  locMlOB  of  a  log-war  orer  a 
dam  wbicb  bee  been  erected  tor  manufactur- 
ing purpoaca  becomea  oecweaTf,  tbe  ooot^ 
nience  ik  the  millownerB  will  be  eoneoited  w 
far  aa  It  reaaonably  maj'  be  wltbont  a  rtelation 
of  tbe  public  rights.  Id. 

10;  The  right  of  the  owner  of  land  betdet^ 
Ing  on  a  atream  to  use  h  aa  a  patture  in  a  raa- 
•onable  wn  la  not  aSeetad  bj  the  fact  that  the 
wateri  are  UMreby  made  nnflt  foe  uae,  although 
Ute  waterworka  of  an  tnoorporated  oompaitr 
have  been  eaiabUafaed  lower  down,  to  aur'' 
file  publlo  with  water  from  that  atream. 
fi^  T.  OaUtntilU  Water  0».  (Md.> 

11.  The  title  lo  great  nosda  paaaed  under 
deedi  from  Flynonlh  QatMj.  which  plaintf 
Intended  to  couTey  tbem,  ahbongh  tbe  iDieU' 
tloo  appean  only  from  the  habendum  claoaM 
of  tbe  deeds,  no  mention  of  then  being  found 
—  ■       a  Sutnati 


IS.  Tbe  fact  that  a  Iowa  was  Isootponted 
two  jears  after  tbe  Cokiotal  Ordinance  of  IMT, 
declailog  the  public  ij^t* '»  P*^  ponds,  be- 


treated  aa  town  propertj,  la  determinliif  the 
appllcatioD  of  tbe  <vdinance  to  pooda  attnated 
therein,  where  tbe  town  la  not  uown  to  bare 
ever  aamiDed  pn>TBletonbIp  orar  the  land  or 
pooda,  aod  they  appear  lo  have  been  alwna 
dealt  with  aa  priTate  propettj. 


held  by  tbem  aa  priTate  proper^  _. 

the  ColODy  Ordinance  of  1647,  declaring  the 

""    -ightalngieatpoiidi,  bBcame "- 

It  otdinaDoe. 

14  Where  a  colony  conveyed  a  portion  of  a 
great  pond  to  private  owneta  prior  to  tbe  tak- 
Inv  clteci  of  tbe  Ordinance  of  1647,  which  da- 
UL&  A. 


IS.  Altbmu;b  Um  OidlMiice  of  IMT,  daclar. 
tng  tbe  nubUo  ligbta  In  craat  pooda,  bemne 
applicaUe  is  Tlymoalh  ColoDy  aa  part  of  the 
eommon  law,  tba  Action  that  the  «MnB0n  law 
has  edated  immemortally  doee  not  requtae  Ua 
application  to  traneactlona  which  aroae  [Hiar 
lo  tbe  Province  charter  which  made  audi  law 
applicable  thereto.  JJL 

fiee  abo  MA.vieuxHUi. 
Waten;  rigbta  sa  to  floatage  of  loga;  what 
reams  navigable.  Btt 

Bights  qS  rlpailaa  ownera  US 

Beaton  aUeneaa  of  uae  of.  117 

Blg^ta  in  great  ponds  of  U 
Bight  to  turn  smfaee  v 


Nom  aim  BaiMn. 

Begolatitm  of  tfj  titj  ordlnaDoei  SW 

WILLS. 

1.  AdlracttoubyatealatortaUiwin,  ttM 
his  wU«  "shall  have  and  bold  tba  pemwrty" 
when  be  natdea,  wUl  easy  to  her  Iha  f^ 
BitUttt,  £Mr(Pa.)  •» 

&  AfeewhMihaabcaoglvMbyawincaa. 
DOl  be  cot  down  totlifeeelatebyaiubeeoDHit 
dauae  dlncilng  that  the  kgatee  dtall  haw 
"the  sole  control  of  the  pro 
lUaHme. 


B  pK^aiqr"  dnrlnf  hla 


l^  baqoeatb  (v  aa  aba  dfracta,"— 4a  an 
absolola  gift  of  tbe  mon^  to  ber.  id. 

4.  No  oUlgatory  tmat  la  wcatad  t(v  »  wlD 
giving  all  of  teatatta'a  eatato  to  Ua  wUa,  wldi 
a  icqneat  Oiat,  if  she  does  not  require  the  rtole 
of  it  as  a  snpport,  she  will,  at  her  death,  wiU 
the  remainder  to  ccstaln  othar  poraona  nuned. 
Aym  v.  MOit  (Del  Oi.)  V& 

Bi  He  who  aooepia  a  beoMlt  under  a  wfil 
noat  adopt  the  wbcde  contaata  of  tba  Intln- 


0.  Tba  ra^MCtive  legacta*  vest  at  thadsalh 
of  the  teatator,  undv  a  will  oonvatlDg  tba  » 
tale  into  money,  and  directing  tbe  dlatrihuiien 
of  one  tbied  of  it  In  equal  abaraa  aoMMff  the 
children  of  testator's  son.  and  in  caae  u  the 
death  of  any  child  before  the  payment  to  bin 
of  hb  share,  such  share  to  be  olnded  hatwaan 
the  sorvtvoia;  and  no  share  la  devested  by  the 
death  of  a  lagalas  before  aotasUy  noaitmg  tL 
Vtngtri*  A^iol  (Pa.)  MO 


— Wbit  akd  Fbooim. 


tn 


Kons  AMD  Bbikk 
Beedao  Tsvm. 
Effect  of  piecatoij  wordi.  068 

Coutractlon  of  derlae  u  life  «aM«  «  feo. 


DoctriM  of  eleotloD  u  Applied  to. 


607 


WITNESSES- 

1.  PlatotUTi  depoaWmi  taken  to  s  nilt  at 
law  diurlDg  tbe  Itfetime  of  tlie  oririDal  defend- 
KDt  caoDOt,  andeT  HU>.  Code  1880,  %  IWS, 


otlgiDal  defeodant  alter  bit  dealb  and  a  re- 
vivor of  tbe  caose,  allbongb  bis  depoamon 
Diifcfat  bava  beeo  takeo  at  tbe  ume  time  u 
plalDttff'a.    HeaUtlM.  OwrseiWigA.)  68S 

3.  One  ioterested  In  the  result  of  a  snft  which 
la  Id  effect  between  the  estates  of  two  deceaKd 


estattt  of  one  of  Ae  deceased  petBons,  la  ex- 
cluded l^  Hkb.  Pub.  Acts  1885.  pp.  108, 1B7, 
aa  "an  oppodt*  party,"  from  ftstlfTlng  ' 
facts  eqnallrwllbiii  the  knowlednof  tbeotli 
deceased  person,  altbough  tbe  imneaa  Is  not.  _ 
partroDlhereoord.  AnnirT.  aMl<Hldt.)88 
8.  "Tbe  oppoelle  pai^  wboae  teaUmanT  li 
excluded  \rj  lUdLTab.  Acta  1885,  pp.  IM, 


r,  as  to  matters  equally  within  the  knowledge 
a  deceased  peiaon.  In  a  snlt  bythe  befra,  at- 
aigns,  deriaees,  Izgateee,  or  perKoial  repreaen- 
tatlTea  of  the  latter,  means  toe  opposite  par^ 
In  Interest,  and  does  not  Include  an  executor 
wbobas  no  personal  Interest  tn  the  cootrorersy. 
wblch  la  simply  one  between  the  eatatesof  two 


Kom  AXD 


Refusal  to  leatlfj;  power  to  puulah.  W 


Frooeaa  cannot  be  eerred  In  Iowa  bj  leavlur 
a  copy  witb  a  member  of  his  family  at  hi*  al- 
leged usual  place  of  residence,  upon  one  who 
bas  gone  to  another  State  wiOi  tbe  Intention 
of  taking  up  his  reddeoce  tbe»,  and  baa  there 
engaged  In  budneaa,  voted,  sat  upon  juifea, 
ai^  afscbatged  other  dutiea  of  a  dtlsni,  but 
has  not  for  several  yeara  removed  his  family 
there,  and  has  at  faitervaU  visited  tbem  hi  Iowa, 
where  he  bas  had  from  the  flrat  an  Intenttai 
ulUmaldy  to  remove  them  to  snob  other  Stale, 
and  has  never  relhiqulshed  w  alieted  it. 
&Aiau^v.i)«i>v«t«-Clowa)  m 
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Jj.  R.  A.  CASES  AS  AUTHORITIES. 


OASES  IN  13  L.R  A. 


13  L.  R.  A.  33,  BENNETT  t.  AMERICAN  EXP.  CO.  83  Me.  236,  23  Am.  St.  Rep. 
774,  22  Atl.  Ui. 

IlIeK>l  p«aaesalan  of  ■«me. 

Cited  tn  State  v.  Swett,  87  Me.  113,  29  L.  R.  A.  717,  47  Am.  St.  Rep.  30«,  32 
Att.  B06,  holding  common  carrier  not  liable  to  statutory  penalty  for  having  in 
Ilia  poasession  "short  lobsters,"  without  knowledge  of  fact;  State  v.  Bucknam, 
Si  Me.  303,  34  Atl.  ITO,  holding  peraon  collecting  by  pUrchaw  or  otherwiw,  and 
having  in  bii  poisessioD,  carcasMS  of  S9  deer  in  open  aeason,  not  within  atatute 
imposing  penalty  upon  pereoii  who  "ahall  take,  kill,  deatroy,  or  have  in  posses- 
aion"  more  than  three  deer. 

■CoDBtFnctloB  •!  sola  tea. 

Cited  in  Gray  v.  Cumberland  County,  83  Ue.  437,  22  AU.  376,  holding  amend- 
ment to  statute  carries  with  it  by  implication  reference  to  and  adoption  of  pro- 
Yieions  to  which  it  ia  amendatory. 

L.  A.  804)  on  game  laws  m  affecting  interatate  commerce. 

13  L.  R.  A.  37,  ELLIOT  v.  FESSENDEN,  S3  Me.  197,  22  Atl.  U.S. 
<^iutrBelloa  o(  lenn  "relallvea." 

Cited  in  Lavigne  v.  Ligue  dee  Patriotea,  173  Maaa.  29,  S4  L.  R.  A.  816,  96 
Am.  St.  Rep.  460,  SB  K.  E.  674,  holding  illegitimate  daughter  not  within  stat- 
ute permitting  payment  of  mortuary  benefit  to  "ohildren,  relatives  of,  or  per- 
aooa  dependent"  upon,  member. 

Cited  in  note  (14  L.  R.  A.  342)  on  who  ore  relatives  and  relations. 

DlapoalttOB  at  la  par  d  legacy. 

Cit«d  in  Merrill  v.  Hayden,  SS  Me.  136,  29  Atl.  949,  holding  proceeds  of  lapsed 
1<^cy  descends  to  heirs  as  undevised  estate. 

13  L.  R.  A.  38,  KANSAS  CITY,  M.  k  B.  R.  CO.  v.  RILEY,  09  Miss.  765,  24  Am. 

St.  Rep.  309,  9  So.  443. 
Llalillttr    (or  e]*ottOB   ot   MwaaDcer. 

Cited  in  Alabama  &  V.  R.  Co.  v.  Holmei,  7S  Miss.  3S9.  23  So.  197,  holding 
railroad  liable  for  ejection  of  passenger  receiving  wrong  ticket  from  connecting 
L.  R.  A.  AU.— Vol.  II.— 41.         641 


.:jb.  Google 


642         L.  K.  A.  CASES  AS  ALTHOEITIES.  [13  X.  R  A. 

carrier,  irhere  pasBenger's  explanfltion  to  (.'omJuctur  coiitlrined  bj  baggage  cbi^k 
ami  waybill;  ClevflamI,  C,  C.  k  St.  L.  R.  Co.  v.  Beckett,  11  Ind.  App.  550,  39 
N.  E.  429,  holding  ejection  of  passenger  for  refusal  to  pay  additional  fare  re^ 
i(uired  of  one  without  ticket,  not  justified  by  fact  that  conductor  acted  ivitliin 
rules;  Evansville  *  T.  H.  B.  Co.  v.  Cales,  14  Jnd.  App.  174,  41  N.  E.  712,  hold- 
ing uiiere  miiitake  in  ticket  ie  fault  of  railroad,  and  situation  explained  to  con- 
ductor, pasnciigcr  entitteil  to  damage*  tor  ejection  from  train;  Illinois  C.  E.  Co. 
V.  Harper,  63  Misn.  560,  64  L.  K.  A.  28«.  footnote  p.  283,  3.)  So.  764,  holding 
conductor  bound  to  listen  to  explanation  of  passenger  with  ticket  not  specifying 
route,  as  to  ticket  seller's  directions;  Hot  Springs  R.  Co.  v.  Delone.v,  65  Ark. 
177,  6T  Am.  St.  Rep,  013,  45  S.  W.  .^51.  holding  railroad  issuing  defective  ticket, 
liable  for  expuUion  of  passenger,  although  conductor  acted  according  to  rule  it 
company;  Muckle  v.  Rochester  B.  Ca  70  Hun,  37.  20  S.  Y.  Supp.  732,  holding 
street  railway  liable  for  ejection  of  pas8en)!er  without  fault  presenting  transfer 
past  time,  and  refusing  to  pay  fare;  Indianapolis  Street  R.  Co.  v.  Wilson.  IBl 
Ind.  150.  100  Am.  St.  Rep.  261,  66  X.  E.  950,  holding  street  railroad  liable  for 
ejection  of  passenger  receiving  wrong  transfer;  -Appleby  v.  St,  Paul  City  R.  Co. 
54  Minn.  171,  40  Am.  St.  Rep.  308,  55  N.  \Y.  1117,  holding  where  street  car 
taken  off  before  reaching  passenger's  destination,  and  he  look  next  passing  car 
SB  directed,  railway  company  liable  (or  ejection  for  refusal  to  pay  fare;  Ala- 
bama *  V.  R.  Co.  V.  Driiminond.  73  Jliss.  810,  20  ■'^o.  7.  holding  passenger  re 
ceiring  second-class  ticket  by  mistake  of  agent,  and  submitting  to  change  of  cars 
without  explanation  to  conductor,  or  oiTer  to  pay  difference  in  fare,  entitled  to 
nominal  damBges  only. 

Cited  ,H  footnotes  to  Southern  R.  Co.  v.  Wood,  55  L.  R.  A.  538,  which  holds 
carrier  liable  for  ejection  of  passenger  whose  round-trip  ticket  unstamped  from 
inability  to  find  agent;  Jlahoney  v.  Detroit  Street  R.  Co.  18  L.  R.  A.  335,  which 
«nlliuri;!es  ejection  of  one  refusing  to  pay  fare,  without  having  previously  ob- 
tained transfer;  United  R.  &  Electric  Co.  v.  Hardesty,  57  L.  B.  A.  275,  which 
denies  carrier's  duty  to  accept  coupon  detached  from  commutation  book;  Poulin 
V.  Cftnadian  P.  R.  Co.  17  L.  R.  A.  800,  which  holds  lace  of  ticket  conclusive 
evidence  to  conductor  as  to  terms  of  contract. 

Distinguished  in  ]Uitchell  v.  Southern  R.  Co.  77  ^liss.  925,  27  So.  S34,  hold- 
ing conductor  not   required   to  accept   uncorroborated   explanation   of   passenger 
presenting  expired  ticket,  that  delay  due  to  action  of  railroad. 
RcaBaBBblc  ntlliriir  rrvalnllonB. 

Cited  in  footnote  to  Watson  v.  Louisville  &  N.  B,  Co.  4B  L,  R.  A,  464,  whicli 
holds   condition   requiring   return   coupon   of   round-trip   ticket   to   be   atamped. 


13  I_  B.  A.  40.  EN'GLISH  v.  DICKEY,  128  Ind.  174,  27  N,  E.  495, 
EIrrtlon    coutratst    utalatvi    of    IlailtBtloB. 

Cited  in  Falltrick  v.  Sullivan,  119  Cal.  614,  51  Pac,  !t47,  holding  under  statute 
permitting  adjournments  of  election  contest  "from  day  to  day,"  jurisdiction  not 
lost  by  court's  adjoumnient.  on  own  motion,  for  six  days. 

Cited  in  footnote  to  Gillespie  v.  Dion,  33  L.  R.  A.  703.  which  holds  slatemenl 
in  election  contest  cannot  be  amended  after  statutory  period  for  commeiicin}; 
proceeding,  by  alleging  qualification  of  contestant. 
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Cited  in  Backer  v.  Pjne,  130  Ind.  2fl5,  30  Am.  St.  Rpp.  231,  30  N.  E.  21,  hold- 
ing day  of  Bale  excluded  from  computation  of  time  for  redpnipfion  from  aherifT's 
sale;  Yocum  v.  First  Xat.  Bank,  144  Ind.  270,  43  X.  E.  231.  holding  intervening 
Sundays  included  in  computation  of  time  for  sessionH  of  county  board  of  rc- 
viciv;  Van  Laer  v.  Kaneaa  Triphammer  Brick  \Vorl<«,  56  Kan.  .'>48,  43  Pac.  1134, 
holding  intervening  Sundays  included  in  computation  of  time  for  filing  motion 
for  new  trial. 

!3  L.  R.  A.  43.  CARROLL  v.  SWEET,  128  N.  Y.  19,  27  N.  E.  783. 
Npjro1li>b1e  paprrf   iTb«ii  aprrm1«B  mm  ^mymikKnt, 

Cited  in  Williams  v.  Jjrown,  .)3  App.  Div.  487,  85  X.  Y.  Supp.  1040,  and  Green- 
wich Ins.  Co.  V.  Oregon  Improv.  Co.  78  Hun,  IBO,  27  N.  Y.  Supp.  704.  holding 
check  conditional  payment  only,  in  absence  of  agreement  to  take  in  absolute  aatia- 
faction:  t^age  v.  Burton.  84  Hun.  270,  32  N.  Y.  Supp.  338.  holding  check  accepted 
in  Rpttlenient  of  account,  and  subsequently  paid,  is  release  of  liability;  Morria  v. 
HefTirbcrth,  81  /ipp.  Div.  523,  81  N.  Y.  Supp.  403  (dissenting  opinon),  majority 
holding  check  given  agent  in  settlement  ol  account,  nod  indorsfid  and  collected 
by  agent,  releaacH  debtor;  Providence  Steam  t  Cas  Pipe  Co.  v.  Connell,  80  Hun, 
323,  33  N.  Y.  Supp.  482,  raising,  without  dpcidinji,  wlietlier  anteeedent  debt  puid 
by  Uking  notes. 

Distinguished  in  Carter,  B.  &  Co.  v.  Howard,   17   Misc.  384,  39  N.  Y.  Supp. 
1080,  holding  simultaneous  judgnjents  upon  original  debt  and  against  maker  of 
indorsed  note,  accepted  in  payment,  not  merger  of  note  as  to  indorser. 
Dntr  to  ■■■■[«  am*  vrrncBliuFHt   tar  *■>'»>'■>•- 

Cited  in  Schmidt  v.  HotTniiin,  18  Miw.  228,  41  N.  Y.  Supp.  477.  holding  party 
accepting  indorsed  note  as  payment  eonditionnlly  assumes  duty  of  presenting  it 
for  payment  at  maturity. 

Cited  in  footnote  to  Edminsten  v.  Uerpolshcimer,  50  L.  R.  A.  U34,  which  re- 
quires check  to  be  presented  not  later  than  day  after  receipt,  to  hold  drawer 

EScct  •(  delBT  I>  vreBeutias  '>'  payment- 
Reaffirmed  on  subsequent  trial  in  9  Miec.  383,  3C  K.  Y.  Supp.  204,  holding 
indorser  discharged  from  original  liability  as  well  a     on  check,  by  delay  in  its 
presentation. 

Cited  in  Martin  v.  Home  Bank,  180  N.  Y.  198,  54  N.  E.  717,  Affirming  30  App. 
Div.  502,  62  N.  Y.  Supp.  484,  holding  failure  of  bank,  receiving  check  from  de- 
positor, to  prenent  it  for  payment  within  reasonable  time,  operates  to  discharge 
drawer  and  indorser;   Kirkpatrick  r.   Purycar,  03  Tenn.  418,  22   L.  R.  A.   780. 

24  S.  W.  1130,  holding  failure  to  make  due  presentment  ol  check  of  third  party, 
accepted  as  absolute  payment,  relcuxeH  debtor  a.i  to  both  check  and  original  in- 
debtedneas;    Morris   v.   Eufaula   Xst.   Bank,   122  Ala.  587,  82   Am.   St.   Rep.  95. 

25  So.  499,  holding  as  between  holder  and  drawer  of  check,  delay  in  presentment 
does  not  discharge  drawer,  unless  loss  to  him  has  resulted. 
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Cited  in  note  (22  L.  K.  A.  735)  on  releaM  of  indorser  ot  check  b;  dcUj  in 
presenting  ft. 

NaocMltr  •'  denBBtl  t»r  vsyBcat  la  oiwes  o(  iBaolveaer. 

Cited  in  O'Neiil  v.  MeighAn,  3S  Misc.  SIS,  66  N.  Y.  Supp.  313,  holding  mere  in- 
solvency of  maLer  ol  note  not  BufBcient  reason  for  failure  to  present  for  p*y- 
ment  within  seuonaUe  time;  Kellj  v.  Theiss,  05  App.  Div.  148,  72  N.  Y.  Supp. 
467,  holding  failure  to  present  note,  and  give  notice  of  distionor,  until  Sre  days 
after  due,  discharges  indorsers,  although  ntaker  insolvent. 


Coast raetlAB  at  (er^  "belrs." 

Cited  in  Wood  v.  Taylor,  9  Misc.  6*3,  30  K.  Y.  Supp.  433,  construing  word 
"heirs"  to  mean  "children"  in  conveyance  to  grantee  named,  and  at  his  decease 
to  go  "to  his  own  lawful  heirs;"  Walsh  v.  Walxh,  6IJ  Hun,  301,  20  N.  Y.  Supp. 
936,  holding  under  by-law  of  beneSt  association  making  certificate  payable  to 
"l^al  heirs,"  proceeds  to  go  to  persons  entitled  to  property  of  deceased  in  case 
of  intestacj';  CanBeld  v.  Fallon,  43  App.  Div.  .566,  67  N.  V.  Supp.  I4B,  Affirm- 
ing 26  Misc.  343,  S7  N.  Y.  Supp.  149,  holding  in  devise  of  life  estate  to  one,  with 
remainder  to  his  heirs,  word  "heirs"  to  be  construed  to  mean  children  of  life 
tenant)  Seymour  v.  Bowles,  172  HI.  526,  50  N.  E.  122,  construing  deed  to  speci- 
fied person  and  her  "minor  heirs"  as  giving  estate  in  remainder  to  grantee's 
"minor  children;"  Tinder  v.  Tinder,  131  Ind.  386.  30  N.  E.  1077,  construing  deed 
to  living  grantee  and  "heirs"  by  husband  named  as  vesting  present  estate  in 
grantee  and  her  children. 

Cited  in  footnotes  to  Gannon  v.  Peterson,  55  L.  R.  A.  701,  which  authorizes  court 
to  read  interchangeably  words  "heirs,"  "issue,"  and  "children."  used  indiscrim- 
inately by  testator;  Hindry  v.  Holt,  39  L.  R.  A.  361,  which  holds  right  of  action 
for  death  limited  to  lineal  descendants  by  words  "heir  or  heirs"  in  statute; 
Drake  v.  Drake,  17  L.  R.  A.  B04,  which  construes  words  "lawful  issue"  as  embrac- 
ing grandchild;  Mullen  v.  Reed.  24  L.  R.  A.  604,  which  holds  widow  not  an  heir 
at  law. 

Canstrncllon   ot  deed   to  "cblldrrn." 

DisUnguiahed  in  Blackburn  v.  Blackburn,  109  Tenn.  679,  73  S.  W.  109,  con- 
struing deed  to  daughter  "and  her  children,  forever,"  as  giving  after-bom  children 
shares  in  remainder,  grantor's  intention  so  appearing. 


CoBBtrat^tOH    («varl>c  THtins   ot  eatate. 

Cited  in  Shaw  v.  English.  40  Misc.  3B,  31   N.  Y.  Supp.   16S,  construing  dens* 
of  remainder  to  children  of  life  tenant  living  at  his  death  as  vesting  fee  in  child 
dying  before  life  tenant. 
Jtttcrpretatloa  of  aaiblvaoBB  laslraments. 

Cited  in  Blumer  v.  Dyer,  94  Hun,  93,  32  N.  Y.  Supp,  79,  and  Dexter  v.  Be«rd, 
130  N.  Y.  566.  20  N.  E.  983.  holding  when  contract  or  deed  ambiguoua,  intention 
of  parties  to  be  ascertained  by  considering  instrument  with  reference  to  circum- 
stances surrounding  execution,  situation  of   p:ir(ien.  and  subject-matter. 
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13  L.  R.  A.  SO,  NALLE  v.  PAGGI,  61  Tex.  201,  16  S.  W.  032. 

LtabllltT   for  c«t  •<  parlT  wall. 

Cited  in  footnotes  to  Lincoln  v.  Burrage,  52  L.  R.  A.  110,  which  holds  paale^a 
promise  to  pay  part  of  cost  of  party  wall  vrhen  used  does  not  run  with  luid; 
Swift  V.  Calnan,  37  L.  R.  A.  462,  which  BustaiiiB  right  to  recover  on  agreement  to 
pay  half  of  expense  of  part;  wait  on  using  same;  Mott  v.  Oppenheimer,  17  L. 
R.  A.  400,  u'liich  construes  as  running  with  the  land  agreement  for  party'  wall 
expreMly  declared  to  run  with  land;  Clemens  v.  Speed,  IS  L.  R.  A.  240,  which 
denies  to  party-wait  owners  reciprocal  easement  from  support  of  buildfogs. 

Distinguished  in  Arnold  v.  Chamberlain,  14  Tex.  Civ.  App.  640,  39  S.  W.  201, 
holding  contract  in  writing  fixing  cost  of  party  wall,  and  creating  lien  on  lot  for 
one  half  of  cost,  when  duly  recorded,  is  binding  as  against  subsequent  grantee. 

13  L.  R.  A.  52,  BAXTER  NAT.  BANK  v.  TALBOT,  154  Man*.  213,  28  N.  E.  163. 
Com II let  of  lans  «•  to  coBtraeM. 

Cited  in  Cooke  v.  Addicks,  6  Pa.  Super.  Ct  11H,  holding  rule  of  state  where 
note  is  made,  that  irregular  indorsement  may  be  shown  by  parol  to  b«  contract 
of  niret^ahip,  will  be  enforced  in  state  where  action  'jrought;  Atwood  t.  Walker, 
170  Mass.  610,  61  N.  E.  5S,  holding  damages  for  breneh  of  contract  made  in  New 
York,  for  conveyance  of  real  estate  in  Massacliusetts,  delivery  of  deed  and  pay- 
ment of  money  to  ba  made  in  former  state,  governed  by  law  of  New  York;  Lim- 
erick Nat.  Bank  v.  Howard,  71  N.  H.  17,  93  Am.  St.  Hep.  489,  SI  Att.  641,  hold- 
ing sufficiency  of  indorsee's  knowledge  of  fraud  of  pnyee  in  obtaining  note  to 
constitute  defense,  determined  by  law  of  pliice  of  contract;  Nashua  Sav.  Bank 
V.  Saytes,  184  Mass.  522,  100  Am.  St.  Rep.  5T3,  OS  N.  E.  309,  holding  liability  of 
iudorser  of  renewal  note  sent  with  check  to  take  up  prior  note,  governed  liy  law  of 
creditor's  state;  Seely  v.  ManhatUn  L.  Ins.  Co.  72  N.  H.  66,  55  Atl.  426,  raising, 
without  deciding,  question  whether  alBdavit  of  moiling  notice  required  to  forfeit 
policy,  admissible  under  law  of  Btat«  where  policy  issued,  is  admissible  in  state 
where  action  brought. 

Cited  in  footnote  to  Hipps  Brewing  Co.  v.  De  France,  28  L.  R.  A.  386,  wliicli 
liolds  sale  of  beer  shipped  into  Iowa,  an  Iowa  contract,  where  agreement  fixing 
terms  of  sate  was  forwarded  to,  and  signed  in,  that  state. 

Cited  in  noten   (IS  L.  R.  A.  7Q2|   on  conflict  of  laws  as  to  statute  of  frauds; 
Ifll  L.  R.  A.  213,  225)  on  conflict  of  laws  as  to  negotiable  paper. 
Parol  evidence  mm  to  DOtea.  4 

Cited  in  footnoU  to  Oregg  v.  Groesbeck,  32  L.  R.  A.  266,  which  holds  parol 
evidence  inadmissible  that  indorser  had  given  instruction  to  destroy  indorsement 
before  note  transferred. 

Cited  in  note  ( 13  L.  R.  A.  650)  on  parol  evidence  as  between  immediate  par- 
ties to  promissory  note. 

13  L.  R.  A.  56,  BANK  OF  NORTH  AMERICA  v.  BINDGE,  154  Mass.  203,  2ll 
Am.  St.  Rep.  240,  27  N.  E.  1015. 

Actloas  to  eatorce  liability  aader  (orelsa  Htntnte. 

Cited  in  Higgins  v.  Central  New  England  t  W.  R.  Co.  156  Mass.  180,  31  Am. 
St.  Rep.  544,  20  N.  E.  634,  upholding  right  to  sue  in  Massachusetts  on  cause  ol 
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BctioD  given  by  aUtute  oF  otiier  state  for  negligently  causing  death  therein  of 
citizen  of  former  state;  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  46,  42  L.  B.  A. 
401,  170  Am.  St.  Rep.  232,  51  N.  E.  207.  holding  that  action  to  enforce  liability 
of  stockholders  under  Kansas  statute  maintaiaable  in  any  state  where  aervii.-« 
may  be  properly  made;  CofTing  v.  Dodge,  IQT  Ham.  233,  45  N.  E.  92S,  holding 
penal  liability  of  stockholder  to  creditors  under  ioicifm  statute  not  enforceable. 
Cfted  in  notes  (34  L.  R.  A.  743,  767)  on  right  to  enforce  stockholder's  liabitit; 
outside  of  state  of  incorporation:  (16  h.  R.  A.  647)  on  change  of  decision  of  state 
court  as  unconstitutional  impairment  of  contract. 

—  CvBtraclnitl  Ilmbllllr- 

T>istlniniiHhed  in  Hancock  Nat.  Bank  v.  Ellis,  1G6  Mass.  418.  .15  Am.  St.  Rep. 
414,  44  N.  E.  349,  holding  where  individual  liability  of  stockholder  is  contract' 
ual,  arising  u|>on  contract  of  Bub!>cription,  and  suable  anywhere,  it  may  be  en- 
forced in  foreign  state;  Ferguson  v.  Sliermon.  llfl  Cal.  175,  37  .L.  R.  A  S25, 
47  Pac.  1023,  and  Bell  v.  Farwell,  176  III.  4!te.  42  L.  R.  A.  908.  68  Am.  St.  Bep. 
104,  54  N.  £.  34S,  holding  contractual  liability  of  resident  sto^holder  to  judg- 
ment creditor  of  Kansas  corporation,  as  provided  by  statute  of  that  state,  «B' 
forceahle;  Latimer  v.  Citizens  State  Bank,  102  Iowa,  165,  71  N'.  W.  225,  holding 
contractual  liability  of  stockholder  for  unpaid  balance  of  stock  subscription, 
under  statute  of  foreign  state,  enforceable. 

Disapproved  in  Scliertz  v.  First  Nat.  Bank.  47  111.  App.  134,  holding  etmtract- 
ual  liability  of  stockholder  to  creditors  of  corporation,  under  statute  of  aDoiher 
state,  enforceable;  PfatT  v.  Gruen,  02  Mo.  App.  571,  and  Guerney  v,  Moore,  131  Mo. 
674,  32  S.  W.  1132,  holding  contractual  liability  of  resident  stockholder  to  cred- 
itors of  corporation,  under  statute  of  Kansas,  enforceable  in  Missouri. 

—  Speoliil    ■(alBlorr    remedr. 

Cited  in  Marshall  v.  Sherman.  148  N.  Y.  26,  34  L.  R.  A.  766,  51  Am.  St  Rep. 
654,  42  N.  E.  419,  holding  special  statutory  remedy  to  enforce  individual  liability 
of  stcokholder  of  insolvent  foreign  corporation,  under  laws  of  Kansas,  not  en- 
forceable in  New  York  ugainat  resident  of  that  state;  Hancock  Nat.  Bank  v.  Par- 
nuni,  20  R.  I.  472,  40  Atl.  341 ;  Crippen  v.  Laighton,  69  N.  H.  5.)3.  46  L.  R.  A.  472. 
76  Am.  St.  Rep.  192,  44  Atl.  538;  Finney  v.  Guy,  106  Wis.  2f!6,  49  L.  R.  A.  491, 
82  N.  W.  595, —  holdinjc  statutory  remedy  of  creditors  against  stockholders  under 
laws  of  another  state,  svill  not  be  enforced,  when  in  contravention  of  policy  of 
local  laws;  Russell  v.  PaciSc  R.  Co.  113  Cal.  262,  34  L.  R.  A.  749,  45  Pac.  3i3, 
and  Tuttle  v.  National  Bank,  161  111.  505.  34  L.  R.  A.  754,  44  N.  E.  984,  holding 
special  statutory  lemeily  given  to  creditors  of  insolvent  corporation  against  share- 
holders, cannot  be  enforced  outside  jurisdiction  of  cl.''^ ration ;  Fqwler  v.  Lam- 
Hon,  146  III.  480,  34  N.  E.  932,  Aflirming  44  III.  App.  188,  holding  creditor's  bill 
to  enforce  individual  liability  of  stockholder  of  foreign  corporation,  under  stat- 
ute of  another  state,  not  maintainable,  when  other  special  statutory  remedy  pre- 
scribed; Howarth  v.  Lombard,  175  Mass.  573,  46  L.  R.  A.  305,  56  N.  E.  889, 
liolding  assessment  upon  shares  of  nonresident  stockliolder,  by  courts  bt  stale 
where  corporation  organized,  may  be  collected  by  receiver's  action  in  state  where 
shareholder  resides;  National  Teleph.  Mfg.  Co.  v.  Du  Bois,  165  Mass.  118,  30  L. 
S.  A.  630.  52  Am.  St.  Rep.  503.  42  N.  E.  510,  holding  creditor's  bill  by  foreign 
corporation,  against  nonresident,  cannot  be  maintained,  when  amount  small,  and 
to  assume  jurisdiction  would  be  inequitable  to  defendant;  Eingartner  v.  Illinois 
Steel  Co.  M  Wis.  35,  34  U  R.  A.  508,  59  Am.  St.  Rep.  859,  68  N.  W.  ti64   (dis 
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■enting  opinion)  majority  holding  error  to  dismiss  action  because  parties  are 
reaidenti  of  anotlier  state,  and  cause  of  action  arose  there. 

Diatingtiished  in  Hancock  Nat.  Bank  v.  KIHi.  172  Mann.  40,  42  L.  R.  A.  401, 
70  Am.  St.  Rep.  232,  51  N.  E.  207,  holding  individual  liability  of  stookhotdpr 
«ud«r  foreign  statute  may  be  enforced  against  person  residing  within  jurisdiction, 
when  liabilitj  several,  and  action  transitory. 

Disapproved  in  Wliitman  v.  Xationa!  Bank.  23  C.  C.  A.  410.  51  U.  S.  App. 
A36,  83  Fed.  294,  AHirniing  76  Fed.  60S,  holding  action  to  enforce  statutory  lialriiity 
-of  Btoct[h<dder  to  creditor  of  insolvent  ccrporation  is  transitory,  and  maintain- 
able outside  state;  Dexter  v.  Edmands.  80  Fed.  470,  hdldtBg  that  Federal  courts 
will  enforce  liabiLty  of  stockholder  under  state  statute,  if  not  repugnant  to 
public  policy  of  United  States,  though  courts  of  state  where  Federal  court  sitting, 
bave  declared  remedy  contrary  to  state  policy. 

13  L.  R.  A.  69,  SMITH  v.  BURRUS,  108  Mo.  94,  27  Am.  St.  Rep.  329,  18  S.  W. 

881. 
M«ll«loaa  proaecntloB  I  rlskt  of  BctlaB. 

Cited  in  Lipscomb  v.  Shofner,  OS  Tenn.  117,  33  S.  W.  813,  holding  action  lies 
for  malicious  prosecution  of  civil  suit,  without  probable  cause,  and  resulting  in 
actual  damage;  Kolka  v.  Jones,  S  M.  D.  465,  66  Am.  St.  Rep.  813,  71  N.  W.  ^^3, 
holding  action  lies  for  malicious  prosecution  of  civil  suit,  without  probable  cause, 
although  person  iiOt  arrested,  nor  property  seized;  Mitchell  v.  Silver  Lake  Lodge, 
20  Or.  298,  45  Pac.  79S,  holding  action  lies,  where  civil  suit,  wherein  defendant 
arrested,  or  property  attached,  is  instituted  through  malice,  and  prosecuted  with- 
ont  probable  cause- 
Cited  in  footnote  to  McCormick  Harvesting  Mach.  Co.  v.  Willan,  .^8  L.  R.  A. 
338,  which  authorizes  suit  for  malicious  prosecution  of  civil  action  without  re- 
straint of  person  or  seizure  of  property. 
^Vanl  of  probvblr  i^adb^. 

Cited  in  Cohn  v.  Saidei,  71  N.  H.  570.  53  Atl.  300,  and  Kolka  v.  Jones,  8  ti. 
D.  477,  68  Am.  St.  Rep.  615,  71  N.  W,  558,  holding  voluntary  dismissal  of  civil 
suit  prima  facie  evidence  of  want  of  probable  cause;  Eagleton  v.  Kabrich,  88 
Mo.  App.  237,  holding  where  diacliarge  of  prisoner  would  bv  necessary  result  of 
hearing,  and  prosecution  not  reviewed,  voluntary  dismissal,  ia  evidence  of  want 
■of  probable  cause. 

Cited  in  footnote  to  Le  Clear  v.  Perkins,  26  L.  R.  A.  827,  which  holds  advice 
of  counsel  admissible  as  defense  to  malicious  prosecution  of  civil  suit. 

Cited  in  note  {84  L.  R.  A.  48S)  on  acquittal  or  discharge  on  a  criminal  charge 
aa  evidence  of  ^'ant  of  probable  cause. 
Evidence  I  drsree  of  proof  rcqnlred. 

Cited  in  Chaney  v.  Phoenix  Ins.  Co.  82  Mo.  App.  50,  holding  in  action  on  parol 
-contract  of  insurance,  plaintilT  not  required  to  establish  contract  l>eyond  reason- 
able doubt;  McFarland  v.  La  Force,  119  Mo.  591,  27  S.  W,  1100.  holding  evidence 
to  establish  resulting  trust  need  not  be  so  strong  and  unequivocal  as  to  leave  no 
room  for  doubt. 

Libel  and  ■lander)    prlvllvsrd   pnblliia lions. 

Cited  in  Jarman  v.   Rea,   137   Cal.   3.52,  70   Pa 

bribery  agaioat  candidate  for  public  ottice  not  pr 
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luD,  e  C.  C.  A.  212,  16  U.  S.  App.  613,  5U  Fed.  S41,  holding  fklae  allegatirau  of 
fact  ID  newspaper,  attributing  disgraceful  acta  tA  candidate  for  puUic  office,  not 
privileged,  though  made  in  good  faith. 

Cited  in  footnote  to  Heiumens  v.  Nelson,  20  L.  R.  A.  441,  which  holds  state- 
ment by  principst  of  deaf-mute  inBtitute  to  executive  committee  as  ta  improper 
acts  of  department  super  in  ten  dent  privileged. 
Appeal  1    qneatloBB   Mmt    rmlaed   Ih   ■ppellat'e  eoBrt. 

Cited  in  Lilly  v.  Menke,  126  Mo.  214,  28  S.  W.  643,  holding  Bupreme  court  may 
reverse  far  material  error  affecting  merits,  when  apparent  on  record,  although 
not  raised  in  court  below;  Clough  v.  Hotden,  116  Mo.  366,  37  Am.  St.  Sep.  393, 
21  S.  W.  1071 ;  Childs  v.  Kansas  City,  St.  J.  A  C.  B.  R.  Co.  117  Mo.  427.  23  S. 
W.  373;  McPeak  v.  Missouri  P.  R.  Co.  128  Mo.  63«,  30  S.  W.  170;  Bridges  v. 
Stephens,  132  Mo.  568,  34  S.  W.  SM,  by  Biirgea-i,  J.,  dissenting;  Fuchs  v.  St. 
Louis,  133  Mo.  104,  34  L.  R.  A.  124,  34  S.  W.  508,  by  Sherwood,  J.,  diasenting; 
State  e*  rei.  Zii^enhein  v.  Thompson,  149  Mo.  44B,  51  S.  W.  OB:  Worthington  v. 
Lindell  R.  Co.  72  Mo.  App.  169;  Shaver  v.  Mercantile  Town  Mut.  Ina.  Co.  70 
Mo.  App.  425;  Chicago,  R.  I.  t  P.  R.  Co.  v.  Woodworth,  1  Ind.  Terr.  25,  35  S. 
W.  23B, —  holding  cause  may  be  reversed  on  appeal  for  failure  of  complaint  tiv 
state  cause  of  action,  although  question  not  rained  below,  unless  defect  cured  by 
statute  of  joefoiU. 

13  L.  R.  A.  64,  PORTER  v.  WOODHOCSE,  59  Conn.  568,  21  Am.  St.  Rep.  131, 

22  Atl.  290. 
Dcedst  v>h«t  mmMrtnt  Arltvrrr. 

Cited  hi  White  v.  White,  34  Or.  150,  55  Pac.  645,  holding  intent  fit  grantor  to- 
transfer  dominion  over  premisen,  as  well  as  deed,  not  nBcessary  to  valid  delivery; 
Williams  v.  Daubner.  103  Wis.  523.  74  Am.  St.  Rep.  002,  79  N.  W.  748,  holding 
delivery  to  third  party,  with  understanding  that  deeil  be  returned  to  grantor  if 
■he  recovers  from  sickness:  if  not.  grantee  to  recpive  it,  iusuBlcient;  Copeland  ». 
Copeland,  60  S.  C.  142,  39  S.  E.  26i>,  holding  delivery  to  agent  of  grantor,  with 
instructions  to  file  for  record  after  her  death,  and  have  deed  forwarded  to  grantee, 
not  valid  delivery. 

Citc<l  in  footnotes  to  Martin  v.  Flahnrty,  19  L.  R.  A.  243,  which  holds  manual 
delirery  of  deed  not  essential ;  Parrot  V.  Avery,  22  L.  R.  A.  153,  which  holds 
execution  of  dped  in  prepuce  of  witness  not  sufficient  delivery. 

Cited  in  note  (54  U  B.  A.  872,  873,  88.3)  on  delivery  of  deed  to  third  person; 
or  record,  or  delivery  for  record,  by  grantor. 

13  L.  R.  A.  6G,  ffe  CLAYTON,  58  Conn.  610,  21  Am.  St.  Rep.  128,  21  All.  1005- 
fVlt !■«■«■  I    iiiiprlBODiii«iit    for    refasal    to   niisiver. 

Cited  in  lie  Clark,  Q5  Conn.  35,  28  L.  R.  A.  245,  31  Atl.  522,  holding  commit- 
ment of  witness,  by  justice  of  peace,  upon  complaint  of  grand  jury,  for  refusal 
to  answer,  not  imprisonnjent  without  due  proceB.s  of  law;  Re  Sims,  54  Kan.  9, 
25  !..  H.  A.  113,  45  Am.  St.  Rep.  261.  37  Pac.  136,  by  Horton,  Ch.  J.,  concurring 
s|(ccinlly,  who  holds  statute  giving  county  attorney  power  to  commit  for  con- 
tempt witnPHS  sununoned  to  apjiear  for  examination  respecting  violations  of  pro- 
hibitory liquor  law,  unconstitutional. 

Cited  in  footnote  to  H<^  Clark,  28  I..  II.  A.  242,  which  upholds  right  to  •om- 
marily  enforce  answer  by  imprisoning  witness. 
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(^t«d  in  note  {39  L.  R.  A.  451)  on  denial  of  due  procew  of  law  or  otlier  oon- 
■titutional  right  of  procedure. 

13  L.  R.  A.  70,  FITZGERALD  v.  GRAND  TRUNK  R.  CO.  63  Vt.  169,  5  Inters. 

Com.  Rep.  633,  22  Atl.  76. 
Ca.rrlcTS}    dlBcrlut&KtloM   Im  rate*. 

Cited  in  Murray  v.  Cliieago  4  N.  W.  R.  Co.  35  C.  C.  A.  66,  92  Fed.  872,  holdiog 
UDJUBt  discrimination  by  carrier  in  freight  charges,  and  their  paymetit  by 
shipper,  constitute  good  caiue  of  action,  regardless  of  fraud  and  deceit,  and  inde- 
pendent of  statute. 

Cited  in  note  (IS  L.  R.  A.  105)  on  right  of  carrier  at  cominoii  law  to  discrimi- 
nate between  passengers  or  shippers. 
EMtet  ot  leslalBtloB  Bpoa  rate  eoatraets. 

Cited  in  Fitigerald  t.  Fitzgerald  t  M,  Constr.  Co.  41  Neb.  463,  59  N.  W.  838, 
holding  previously  existing  contract  of  railroad  with  shipper  for  special  freight 
rate  .abrogated  upon  enactment  of  interstate  commerce  act. 

13  L.  R.  A.  72,  PETERSON  v.  MAVER,  46  Minn.  468,  49  N.  W.  245. 
Be«oveFr  for   partial  performaacc  of  contract. 

Cited  in  Von  Heyne  t.  Tompkins,  89  Minn.  81,  93  N.  W.  901,  and  Paul  v.  Minne- 
apolis Threshing  Machine  Co.  87  Mo.  App.  654,  holding  employee  wilfully  failing 
to  perform  terms  of  contract,  and  discharged  by  reason  thereof,  not  entitled  to  re- 
cover upon  contrset  for  services  rendered;  McGrath  v.  Cannon,  55  Minn.  460,  67 
N.  W.  150,  holding  rule  that  party  refusing  to  fully  perform  contra^^  cannot  re- 
cover for  part  performauos,  not  applicable  where  contrHCt  is  severable. 

13  L.  R.  A,  74,  FATH  v.  TOWER  GROVE  4  L.  R.  CO.  105  Mo.  537,  10  S.  W.  913. 
BIn«i«lpal   eorporatloaa  |   leclalatlTe   power. 

Cited  in  Bluedom  v.  Missouri  P.  R.  Co.  121  Mo.  271,  24  ^.  W.  57,  holding  citj 
ordinance  prohibiting  running  of  railroad  trains  at  greater  speed  than  6  miles 
an  hour,  valid;  Gletiville  v,  St.  Louis  R.  Co.  51  Mo.  App.  634,  holding  city  has 
power  to  limit  speed  of  all  street  cars,  regardless  of  motive  power  employed; 
State,  Cape  May  D.  B.  i  S.  P.  R.  Co.  Prosecutor,  v.  Cape  May,  60  N.  J.  L.  401, 
36  L.  R.  A.  855,  38  Atl.  696,  holding  ordinance  making  operation  of  trolley  or 
electric  cars  without  fenders  unlawful,  within  powers  of  city;  State  ew  rel.  Reid 
V.  Walbridge,  119  Mo.  304,  41  Am.  St.  Rep.  663,  24  S,  W.  457,  holding  ordinance 
giving  mayor  power  of  removin;;  oHicer  for  cause,  within  gcneAl-welfare  clause 
of  charter,  when  not  inconsistent  with  general  law;  State  ez  rel.  Kansas  City 
V.  East  Fifth  Street  R.  Co.  140  Mo.  651,  38  L,  B.  A.  221,  62  Am.  St.  Rep.  742, 
41  S.  W.  955,  holding  po«er  of  state  to  proceed  against  street  railway  by  quo 
warranto  for  forfeiture  of  franchise,  not  abridged  by  franchise  ordinsnce  of  city 
providing  for  forfeiture,  by  proceedings  in  name  of  city;  J.  F.  Conrad  Grocer  Co. 
V.  St.  Louis  &  Suburban  R.  Co.  89  Mo.  App.  541,  holding  ordinance  requiring 
vigilance  of  employee  in  charge  of  car  to  discover  peril  threatening  individual. 
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CiUd  in  Dotes  (13  L.  R.  A.  5SS)  on  municipal  ordinance  unconstitutional  and 
void;  (36  L.  R.  A.  33)  oh  municipal  power  to  impose  condition!  when  giving 
con»ent  to  railH-ay  in  iitr«t. 

DiKtinguishpd  in  Carpenter  v.  Reliance  Realty  Co.  t03  Mo.  App.  498,  TT  S.  W. 
1004,  denying  vaJidity  of  ordinance  requiring  persons  excavating  below  eertun 
depth  to  protect  contiguous  buildings;  Senn  v.  Southern  R.  Co.  108  Mo.  152, 
IB  S.  W.  1007,  raising  without  deciding  question  as  to  validity  o(  city  ordinance 
requiring  street  car  driver  to  stop  in  quickest,  time  posailile  on  appearance  of 
danger  to  children,  in  abaence  of  contractual  relation  between  city  and  ooinpany. 
VtoUillOB  at  rlty  ordlBBaee  «■  basla  of  ctvll  ItBklllir. 

Cited  in  Holwerson  v.  St.  Louis  A  Suburban  R.  Co.  I5T  Mo.  246,  SO  L.  R.  A.  BSS. 
67  S.  Vi.  TTO.  holding  city  ordinance  cannot  enlarge  conunon-law  liability  of 
railToad  or  citizen,  except  by  contract;  Murphy  v.  Lindell  R.  Co.  163  Mo.  259. 
64  S.  W.  442,  holding  ordinanre  creating  standard  for  meaauring  liability  of 
eitisens  different  from  common  law.  enforceable  against  those  only  acwpting  pro- 
visions for  consideration ;  Cooney  v.  Southern  Electric  R.  Co.  80  Mo.  App.  231. 
■  holding  contractual  relation  shown  as  to  general  ordinance  requiring  raotoneers 
upon  "first  appearance  of  danger"  to  stop  cars  "within  shortest  time  and  space 
possible,"  when  railway  bonded  to  observe  "all  general  ordinances;"  Chouquette 
V.  Southern  Electric  R.  Co.  152  Mo.  265,  53  S.  W.  8D7,  holding  operation  of  rail- 
way under  city  ordinance  sufficient  acceptance,  and  binds  company  to  observance 
of  provisions  as  to  speed;  Gebharatt  v.  SL  l.ouia  Transit  Co.  97  Mo.  App.  37», 
TI  S.  W.  448,  holding  person  injured  through  street  car  company's  violation  of 
"vigil ant- watch"  ordinance  need  not  allege  or  prove  its  acceptance  by  company; 
Holwerson  v.  St.  Louih  &.  Suburban  R.  Co.  157  Mo.  240,  50  L.  R.  A.  330.  footnote 
p.  850.  57  S.  W.  770.  distinftuishing  liability  by  reason  of  burdens  imposed  by  or- 
dinance granting  franchise,  from  elTeet  of  ordinance  of  general  application :  Senn 
V.  Southern  R.  Co.  108  Mo.  152,  18  S,  W.  1007;  Sanders  v.  Southern  Electric  R.Co. 
147  Mo.  423.  48  S,  W.  8.i5 ;  Slieehan  v.  Citizens'  R.  Co.  72  Mo.  App.  528,— holdins 
violation  of  ordinance  requiring  motornian  to  keep  vigilant  watch,  and  lo  stop  car 
on  (irst  appearance  of  danger,  not  evidence  of  negligence,  unless  railway  company 
accepted  provisions;  Byington  v.  St.  Louis  R.  Co.  147  Mo.  878.  40  S.  W.  870.  hold- 
ing violation  of  ordinance  regulating  stoppage  of  street  cars  for  passengers  cannot 
be  made  basis  of  civil  liability,  unless  railway  agreed  to  be  bound  thereby;  Moran 
V.  Pullman  Palace  Car  Co.  134  Mo.  651,  :J3  L.  R.  A.  758,  56  Am.  St.  Rep.  343, 
3B  S.  W.  659,  holding  ordinance  requiring  owners  ot  property  having  dangerous 
places  to  fence  same,  does  not  create  civil  liability  in  favoc  of  person  injured  by 
violation;  J,  F.  Conrad  firocer  Co.  v.  St.  l..oui8  i  Sf.  River  R,  Co.  89  Mo.  App. 
400,  holding  violtTtion  of  ordinance  requiring  vigilant  looKout  by  motorman  and 
conductor  ot  street  car  is  negligence,  when  degree  of  care  same  as  required  at 
common  law;  Moore  v.  St.  Ijiuis  Transit  Co.  95  .Mo.  App.  745,  holding  excessive 
speed  of  street  car,  in  violation  of  ordinance  regulating  speed  of  cars  generally. 
Huch  negligence  as  will  support  action  for  personal  injury;  Skinner  v.  Stifel, 
r>5  Mo.  App.  13,  holding  violation  of  ordinance  requiring  display  of  lights  at  ex- 
cavations on  public  highway  negligence,  without  regard  to  ordinary  care  exercised. 
Cited  in  footnote  to  fielders  v.  North  Jersey  Street  R.  Co.  39  L.  R.  A.  453, 
which  denies  liability  of  street  railway  company  for  injury  by  defect  in  pavement 
between  tracks. 
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Cited  in  note  125  L.  R.  A.  063)  on  duty  imposed  on  atreet  railroad  companiei 
to  avoid  injuring  children  on  track. 

nistingiiinhed  in  Becker  v.  Scbutte,  85  Mo.  .\pp.  63,  holding  ordinance  pro- 
hibiting leavinj;  hor^e  in  street  unfantenetl  and  unattended,  Cannot  be  made  basis 
of  civil  action  between  citizena,  save  as  declaratory  of  common  law. 

Held  obiter  and  overruled  in  etTcct  in  .lack.aon  v.  Kanan.^  City.  Ft.  S.  &  M.  R.  Co. 
157  Md.  ear,  so  Am.  Rt.  Rep.  650,  .>R  S.  W.  .^2.  holding  violation  of  ordinance 
proliibiting  railruud  running  at  speed  exceeding  0  miles  an  hour,  such  negligence 
as  may  form  basis  of  action  for  daniagea  by  party  injured. 

13  L.  R.  A.  79.  STATE  ex  rel.  YANCEY  v.  HYDE,  12B  Ind.  296,  28  N.  E.  186. 
OHeerat    levlBlatlTe   eoatrol. 

Citod  in  Terre  Haute  v.  Evansvilte  k  T.  H.  R.  Co.  U9  Ind.  184,  37  L.  R.  A.  194, 
48  N.  E.  77,  holding  power  to  name  persona  or  functionaries  who  shall  make 
appointment  of  city  commissioners  is  legislative  function;  Goodwin  v.  State, 
142  Ind.  121,  41  N.  E.  359,  holding  under  statute  authorizing  city  council  to 
create  office  of  city  attorney,  council  may  aboiisii  office  before  expiration  of  term ; 
Downey  t.  State,  160  Ind.  581,  67  N.  E.  450,  holding  common  cmincit  may 
abolish  office  of  city  attorney  before  expination  of  term,  though  such  officer  may 
be  removed  only  for  cause;  Haivkina  v.  Roberts  &  S<»l,  122  Ala.  146,  27  So.  327, 
liolding  statute  abolishing  office  of  county  commissioner,  not  violation  of  consti- 
tutional provision  providing  for  iin]>eacliuinnt  and  removal  of  Btat«  and  county 
officers;  French  v.  SUte,  141'  Ind.  6.14.  20  L.  R.  A.  118,  41  N.  E.  2,  holding  statute 
constituting  governor  and  otber  ntiite  odlcers  board  for  selection  of  prison  in- 
spectors, not  unconstitutional;  Scott  v.  iitate,  151  Ind.  568,  52  N.  E.  163  (dis- 
senting opinion),  majority  holding  statute  postponing  date,  from  September  to 
January,  (or  commencement  of  term  of  county  treasurer,  not  unconstitutional  as 
extending  term  of  incumbent;  State  ex  rel.  Taylor  v.  Mount,  151  Ind.  700,  51 
N.  E.  417  (dis!4enting  opinion),  majority  holding  statute  extending  period  of 
existence  of  appellate  court,  and  continuing  in  office  judgM  beyond  terms  for 
which  they  were  elected,  invalid. 

Cited  in  footnotes  to  People  er  ret.  Burby  v.  Howland,  41  L.  R.  A.  838,  which 
holds  void,  statute  depriving  justices  of  the  peace  of  single  town  of  criminal 
jurisdiction;  Harmon  v.  State.  58  L.  R.  A.  618,  which  holds  void,  act  making 
various  distinct  examiners  exclusive  judges  as  to  competency  of  applicant*  for 
license  as  steam  engineers. 

R«Tt«W    of    leSlktKtlTC    KCtlVK. 

Cited  in  Vigo  County  v.  Davis,   136  Ind.  508,  22  L.  R.  A.  517,  36  N.  E.  141, 
liolding   under   statute   authorizing  county  commissioners,  upon   petition,   to   in- 
crease salaries  of  judges,  and  making  action  ''final  and  conclusive,"  no  appeal  lies 
from  refusal  to  increase  salaries. 
S«l»etiom  of  ollloera. 

Cited  in  Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v.  Backus,  133  Ind.  SSO,  33  N.  E. 
432,  and  Cleveland.  C.  C.  k  St.  L.  R.  Co.  v.  Backus,  13.?  Ind.  548,  IS  L.  R.  A.  744, 
33  N.  E.  421,  holding  members  of  state  board  of  tax  commissioners  not  adminis- 
trative state  officers  required  by  Constitution  to  he  elected  by  people;  French  v. 
State,  141  Ind.  632,  21)  L.  R.  A.  118,  41  N.  E.  2,  holding  constitutional  provision 
that  olDeers  not  otherwiar  provided  for  shall  be  chosen  in  such  "manner"  as  is 
now  prescribed  by  law,  refers  to  person  or  functionary  to  make  appointment. 
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Cited  in  footnote  to  Fox  v.  McDonald,  21  L.  R.  A.  529,  which  holds  power  t* 
appoint  to  fill  vacancy  not  inhereDt  in  governor. 
BBeef  at  erroneonB  rnasaliiK  <»  T>IIdttr  *i  fjOBBlaalOB. 

Cit«d  in  Teire  Haute  &  1.  R.  Co.  v.  SUte,  ISO  lod.  472,  65  N.  £.  401,  holdin; 
expreaaion  of  opinion  on  merits,  where  action  dismiated  lor  prematurity,  not 
res  /tidicafo. 

13  L.  R.  A.  B3,  PENNY  v.  CROUL,  87  Mich.  15,  49  N.  W.  311. 
Wltncnaeai  cmapet^Boy  ■■  to  Iranuaetloua  ivtlk  dec^KBed  prrasAa. 

Cited  in  O'Neil  v.  (ircenwood,  106  Mich.  582,  64  N.  W.  511,  holding  heir, 
though  not  party  to  record,  diaqualifled  aa  witnesa  an  to  matters  equally  withlB 
knowledge  of  deccaaed;  Ke  LauiUie,  07  Mich.  58,  50  N.  W.  223,  holding  contestMt 
of  will  may  testify  to  oanversations  with  testatrix  concerning  revocation  of  fonner 
will,  and  contenta  of  lost  will  subsequently  niadei  Lorimer  v.  LoriDer,  124  Mich. 
(137,  83  N.  W.  609,  holding  in  efectment  agninat  heirs,  brought  by  allied  wif» 
of  deceased,  plaintilT  not  competent  witness  aa  to  niatters  equatt;  within  knowl- 
edge of  decedent. 

13  L.  B.  A.  91,  CRQSSMAN  v.  UNIVERSAL  RUBBER  CO.  127  V.  Y.  U,  IT 
N.  E.  400. 
Second  appeal  in  131  N.  Y.  636,  30  N.  £.  225. 
Bleodoa  of  remedlea. 

Cited  in  Heilbronn  v.  Herzog,  166  N.  Y.  103,  58  N.  E.  759,  Reversing  33  App. 
Div.  317,  53  N.  Y.  Bupp.  841,  liolding  vendor  extending  credit  on  false  representa- 
tion of  vendee,  does  not,  bj'  afhmiing  sale,  waive  right  to  sue  for  purchase  price- 
before  credit  expired ;  Rucliester  Distilling  Co.  v.  Devcndorf,  72  Hun,  431,  25 
N.  Y.  Supp.  200,  holding  judgment  fur  purchase  price  -does  not  preclude  replevin 
by  seller,  on  ground  of  false  representations,  when  fraud  not  discovered  until 
after  judgment;  Hess  v.  Smith,  16  Misc.  56,  37  >.'.  Y,  Supp.  635,  holding  suit 
on  contract  precludes  action  of  conversion  for  same  property;  Johnson -Brinlnnan 
Commission  Co.  v.  Missouri  P.  R.  Co.  52  Mo.  .\pp.  414,  h'olding  attachment  for 
purchase  price  precludes  aubsequent  replevin  for  property,  after  voluntary  dis- 
missal of  attachment:  Kolsky  v.  Lovcnian,  97  A\n.  545.  12  So.  720,  holding  atUch- 
ment  for  purchase  price,  precludes  vendor  from  subsequently  claiming  that  goods 
were  merely  consigned  to  defendant  for  sale;  Crockett  v.  Miller,  60  C.  C.  A.  453. 
112  Fed.  736,  holding  action  for  malicious  trespass  in  seir.ing  plaintiff's  good* 
not  inconniatent  with  replevin  suit;  Crook  v.  First  Nat.  Bank,  83  Wis.  43,  35  Ani. 
St.  Rep.  17,  52  N.  W.  1131,  holding  action  to  recover  money  paid  by  bank  to- 
another  to  plaintiff's  use  precludes  action  against  hank  for  unauthorised  payment; 
Frey  v.  Torrey,  70  App.  Div.  170,  75  N.  Y.  Supp,  40,  holding  that  proof  in  bank- 
ruptcy of  indebtedness  arising  in  fraudulent  transaction  does  not  preclude  subse- 
quent action  to  recover  mo)ii\v;  He  Linforth,  87  Fed.  391,  holding  permission  in 
bankruptcy  to  collect  claim  by  foreclosure  of  mortgage,  on  condition  that  no 
jiid^ient  for  deficiency  be  obtained,  and  subsequent  voluntary  dismissal,  not 
waiver  of  right  to  prove  claim  against  bankrupt  estate;  Re  C.  Moencb  &  Sons 
Co.  123  Fed.  979,  holding  lender  instituting  action  in  fraud  lins  standing  as  cred- 
itor to  contest  bankruptcj'  proceediiij"s  ogninst  borrower. 

Cited  in  footnotes  to  Miller  v.  Hyde,  25  L.  R.  A.  42,  which  holds  replcTin  of 


.:Jb.G00g[e 


79-97.]  L.  R.  A.  CASES  AS  AUTHORITIES.  653 

hone  not  defeaUd  hj  prior  attachmmt  suit  for  trover;  Johnsmi- Brink  man  Com- 
.  mistion  Co.  v.  HisBouri  P.  R.  Co.  26  L.  R.  A.  S40,  wliich  holds  mere  commencement 
of  Attaehmmt  suit  not  binding  election  of  remedy;  Crompton  v.  Beach,  18  L.  R.  A. 
1S7,  wbich  holds  coaditional  vendor's  exercise  of  option  to  enforce  payment  of  note, 
-dpfeata  right  to  retake  property-:  Barcliard  v.  Kchn,  29  L.  R.  A.  B03.  which  hdlJa 
■enforcement  of  chattel  mortgafie  on  exempt  property  not  defeated  by  prior  judg- 
ment and  attempted  levy  on  exempt  property. 

Cited  in  notes  (13  L.  R.  A.  473)  on  election  of  remedies;  (IS  L.  R.  A.  90) 
-MI  efTeet  of  election  of  remedies  in  case  of  fraudulent  purcliaae. 

Distinguished  in  Roberge  v.  Winne,  144  N.  Y.  712,  »S  N.  E.  331,  holding  bill 
in  equity  to  rescind  sale  for  fraud,  and  to  oompel  reconveyance,  does  not  preclude 
«peciSe  performance  of  agreement  of  vendee  to  execute  and  deliver  mortgage, 
wben  no  process  in  Brst  action  ever  served;  Colvin  v.  Shaw,  79  Hun,  60,  29  N. 
T.  Supp.  644,  holding  claim.  In  excess  of  amount  due  in  action  on  account  after 
refusal  of  d^tor  to  eonvef  pursuant  to  contract,  in  partial  satisfaction  of  in- 
debtedneaa,  not  election  to  aiiandon  such  contracL 

13  L.  R.  A.  65.'  HIGHLAND  AVE.  4  B.  R.  CO.  v.  BURT.  &2  Ala.  201,  9  So.  410. 
4yafTlerm|   desrae  of  earc   rciiBlrcd  ■•  ta  puBMsera. 

ated  in  Sweet  v.  Birmingham  R.  &  Electric  Co.  136  Ala.  160,  33  So.  886,  hold- 
ing conductor  of  dummy  train  stopping  at  crossing  bound  to  ascertain  before 
atarting  whether  passenger  is  alighting;  And<°rson  v.  Citizens'  Street  R.  Co.  13 
Ind.  App.  197,  38  N.  E.  1109,  holding  that  it  is  duty  of  conductor  of  street  car 
to  Icnon  that  no  paasenger  la  in  act  of  alighting,  or  in  dangerous  position,  before 
starting;  Gadsden  &  A.  Union  R.  Co.  v.  Cau«ler,  97  Ala.  237,  12  So.  439,  holding 
invitation  to  alight  from  train  may  be  inferred  from  stoppage  of  ear  near  pas- 
senger's destination,  without  naming;  Illinois  C.  R.  Co.  v.  Kubn.  107  Tenn.  Ill, 
64  S.  W.  202,  holding  obligation  of  carrier  aa  to  safety  of  transportation  of  pas- 
senger aztendB  to  proper  construction  and  maintenance  of  roadbed  and  tracks; 
Illinois  C.  R.  Co.  v.  Kuhn,  107  Tenn.  127,  64  S.  W.  802,  holding  carrier  of  paa- 
aengers  bound  to  exercise  "utmost  d^ree  of  care  and  prudence;"  Shealey  v. 
South  Carolina  t  G.  R.  Co.  67  S.  C.  67,  45  S.  E.  110,  denying  railroad's  duty  *o 
ascertain  whether  passenger  is  al>out  to  aligbt  after  atopping  reaaonabte  time  at 
regular  station. 

Cited  in  footnote  to  Yarnell  v.  Kansas  City,  Ft.  8.  ft  M.  R.  Co.  18  L.  R.  A. 
599,  which  holds  time  to  leave  train  need  not  b«  giveo  person  enteriDg  merely  to 
aasist  paasengers. 
Coatrlbatorr  aesllvcBee. 

Cited  in  Citisens'  Street  R.  Co.  r.  Spabr,  7  Ind.  App.  27,  33  N.  E.  446,  holding 
averment  in  complaint  of  want  of  negligence  contributing  to  injury,  not  over- 
«om«  by  admission  that  plaintiff  boarded  electric  car  while  in  motion. 

.  ADVERTISER  NEWSPAPER  CO.  154  Maao.  238,  28 
1. 
prlvllese*    conmnnleatlonB. 

Cited  in  Hagnes  v.  Clinton  Printing  Co.  160  Mass.  S16,  48  N.  E.  275,  holding 
that  newspaper  privilege  of  comment  and  criticism  on  matters  of  public  interest 
does  not  extend  to  false  statements;  Post  Pub.  Co.  v.  Haltam,  8  C.  C.  A.  212,  IS 
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U.  8.  App.  013,  SO  FmI.  341,  holiliiig  false  allegnlions  of  fact  concrming  candidate 
for  public  office,  tlioii(!li  maili-  in  Ko*«i  faith,  and  with  probable  eauw>,  not  priti- 
l(f;ed;  Howland  v.  Flow).  lUO  MnsH.  610.  36  N.  E.  48-2,  holding  report  of  town 
committee  upon  matter  of  public  interest  not  abwilutelv  privileged,  and  whether 
»anie  contained  anything  in  eNee«R  <if  privilege  in  question  lor  jury:  Fay  v.  H»t- 
rinpton.  ITS  Mass.  273,  .17  X.  E.  309,  raixing  without  deiidinf;  question  aa  to 
whether  publication  of  arliflen  was  juHtifled  «a  a  reasonable  criticiam  on  matter 
of  public  interest. 

Cited  in  footnote  to  Heniinens  v.  Xel«)n.  20  L.  B.  A.  441,  which  hold*  sUle- 
ment  by  prineipal  of  deaf-mutt  institute  to  executive  committee  as  to  improper 
act*  of  deparliiient  BUpcrintrndent  privileged. 

Cited  in  note  |2B  L.  R.  A.  667}  on  libel  or  inlander  by  expresiting  opinims,  or 
commenti  without  misKtating  facts. 

Belief   In    tralb   ot   paklleatlou. 

Cited  in  S<|Uires  v.  Wabon  Mfg.  Co.  182  MaBS.  141.  ttH  N.  B.  32,  holding  malice 
not  shown  where  there  wae  Teaaonabte  ground  for  privileped  Htatemeut,  and  it  di<) 
not  appear  tlint  defendant  did  not  believe  it,  or  that  it  was  made  for  otber  than 
buBiness  rea^on-i;  Faxon  r.  Jones.  170  Mass.  208.  .17  N.  E.  S.'ifl.  holding  previous 
or  BUbse(|uent  detlHrutions  or  conduct  ot  defendant  in  nlander.  ai  ivril  aa  eoBdnrt 
and  language  at  time,  may  be  shown  in  proof  of  exprew  malice  in  aggravation  of 
damage;  Hanson  r.  Globe'  NewHpapei  Co.  15fl  Mam.  303.  20  L.  B.  A.  800,  34  N. 
E.  462  (dissenting  opinion)  majority  holding  person  named  by  mistake  in  libel- 
ous publication  not  entitled  to  maintain  action. 

Distinguixhed  in  Conner  !■.  Standard  Pub.  Vo.  183  Mass.  480,  67  N.  E.  596. 
liolding  evidence  in  Hbel  action  showing  defendant's  sc^irces  of  ioformatioa  ad- 
missible where  no  malice  cliarged:  O'Connell  v.  Boston  Herald  Co.  129  Fed.  840. 
holding  judge's  opinion  from  whence  statements  taken  admissible  in  action  for 
libel  in  publishing  inaccurate  report  of  judicial  proceedings. 

Meaaarp  of   damacra  for   tort* 

Cited  in  Cole  v.  fierman  Sav.  4  L.  Soc.  63  L.  R.  A.  421,  69  C.  C.  A.  509,  124 
Fed.  119,  denying  liability  of  owner  of  building  to  visitor  falling  down  elevator 
shaft,  the  unfastened  door  of  which  was  thrown  open  by  stranger. 
—  For  Itbel. 

Cited  in  Hishop  v.  Journal  Newspaper  Co.  168  Mass.  332,  47  N.  E.  119,  holding 
defendant  in  libel  responsible  for  natural  consequences  of  tort,  and  question  of 
damages  is  for  jury;  Turner  v.  Hearst,  116  Cal.  400,  47  Pac.  129,  holding  injury 
to  feelings  from  repetition  of  publication  by  others  not  element  of  damage; 
Parker  v.  Kepublicun  Co.  181  Mass.  397,  63  N.  E.  931,  holding  proof  of  profe^ 
sional  income  as  physician  before  and  after  libel,  conduct  of  patients  and  acquaint- 
ances, and  of  feelings  of  plninlilf,  admissible  on  question  of  d:image;  Uowland 
V.  Flood,  100  Mass.  517,  30  N.  £.  482,  holding  fact  that  libel  shows  on  its  face 
that  statements  of  third  persons  are  relied  on,  may  be  shown  in  mitigation  of 
damage;  Times  Pub.  Co.  v.  Carlisle  Journal  Co.  36  C.  C.  A.  489,  94  Fed.  776, 
holding  proof  ot  matter  in  mitigation  of  damages  not  admissible,  if  not  pleaded. 

tiled  in  footnote  to  Press  Fuh.  Co.  v.  McDonald,  26  L.  R.  A.  531,  which  ftutbor- 
jzes  punitive  damages  for  failure  of  effort  to  verify  truth  of  libeloiu  dnpateb 
before  printing  in  newspaper. 
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13  L.  R.  A.   102,  LAWRENCE  v.  METROPOLITAN  ELEV.  R.   CO.   126  N.  Y. 

i83,  27  N.  E.  765. 
InAcvendpat  wmnc  ■•  kCvcIIbk  riBfet  to  relief. 

Citfd   in   Miller  v.   Entprprise  (anal   A   Land   Co.   1*2  Cal.   214,   100  Am.   St. 
Rep.  115.  T5  Pac.  770,  holding  facl  that  clam  obBtnictg  navigable  stream  will  not 
defeat  riglit  to,  enjoin  treepaHB^r  from  interfering  therewith. 
INiBiiKe   to   ml    rroyertrt    evidrsce   at    >■«■ 

Cited  in  Woolwv  v.  New  Yorit  Elev.  R.  Co.  134  K.  Y.  327,  47  X.  Y.  S,  R.  634, 
31  K.  E.  Sfll.  holding  in  estimating  damage  to  rental  .value  of  premioeB,  from 
operation  of  elevated  railvaf,  evidence  aa  to  use  of  premitien  immnlerial. 
MrKBMY   of  )!■■■■«». 

Cited  in  Kernochan  v.  Ne«-  Y"ork  Elev.  R.  Co.  128  N.  Y.  507,  29  N.  E.  65.  and 
Mortimer  v.  Manhattan  R.  Co.  129  N.  Y'.  85,  29  N.  E.  5,  holding  lessor  of  abutting 
property  entitled  to  recover  diminution  in  rental  value  of  premises,  occasioned 
by  conFtruetion  and  operation  of  elevated  raitu-ay,  witliout  nciguiring  easciiif-nt 
in  street;  !*yrac«i»e  Solar  Salt  Co.  v.  Rome.  W.  &  O.  R.  Co.  11  App.  Div.  .'.«3, 
42  N.  \.  Supp.  590,  holding  in  action  for  damage  from  railway  in  street  and  to 
enjoin  same,  raeasure  of  damage  is  diminution  in  rental  or  usable  value  of  prem- 
iaes.  without  regard  to  depreciation  in  value  of  land;  Rosenheimer  v.  Standard 
tiasMght  Co.  36  App.  Div.  II,  55  N.  Y.  Supp.  102,  holding  nieanure  of  dauia;^- 
from  injury  continuing  only  while  nuisance  lai>t«,  ia  diminution  in  rental  value  t 
Covert  V.  Valentine,  50  N.  Y.  S.  R.  518,  21  N.  Y.  Supp.  219,  holding  that  measure 
of  damage  for  temporarily  diminishing  flow  of  water  into  pond  in  diminution  in 
rental  value  or  value  of  use  of  pond,  caused  by  wrongful  net,  to  time  of  com- 
meneement  of  Buit. 

Dietinguislied  in  Pappenheim  v.  Metropolitan  Elev.  R.  Co.  128  N.  Y.  453.  13  L. 
R.  A.  407,  26  Am.  St.  Rep.  486,  28  X.  E.  318,  holding  tliat  vendor'^  right  to  re- 
cover for  permanent  injury  to  freehold  from  construction  and  operation  of  ele- 
vated railway  ceases  upon  transfer  of  property, 

13  L,  R.  A.  104,  Re  PROCT,  128  N.  Y.  70,  27  N.  E.  048. 
A4ialHlBtrator>t   eallectlan  of  eiilatr. 

(  ited  in  Maas  v.  (Jerman  Sav.  Bank.  176  X.  Y.  380,  98  Am.  St.  Rep.  680, 
68  X.  E.  658,  -iffirming  73  App.  Div.  .127,  77  X.  V.  Supp.  256,  holding  foreign 
administrator  cannot  maintain  action  to  recover  property  or  collect  debt  of  reui- 
dent;  Steele  v.  Connecticut  General  L.  Ins.  Co.  31  App.  Div.  307,  53  N.  Y.  Supp. 
373.  hoJdinp  administrator  appointed  in  Xeiv  York,  where  intestate  died,  may 
maintain  action  in  that  state,  against  Connecticut  insurance  company,  upon 
policy  payable  in  latter  state. 

13  L.  R.  A.  107,  NORFOLK  4  W.  R.  CO.  v.  COM.  88  Va.  05. 
I,eKlBlBllTe    pairrm    of  state. 

Cited  in  Isaacs  v.  Richmond,  90  Va.  32,  17  S.  E.  T6<).  holding  any  act  which 
tttids  to  impair  supremacy  of  Constitution,  void,  whatever  purpose  of  legislature 
in  mactment. 

Cited  in  WesUm  U,  Teleg.  Co.  \.  Tyler.  HO  Va.  300,  4  InUrs.  Com.  Rep.  482, 
44  Am.  St.  Rep.  910,  18  S.  E.  280.  Iioliling  sUte  statuU  imposing  penalty  for 
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failure  to  promptly  deliver  telegraph  message,  not  interference  with  interstate 
commerce;  Norfolk  &  W.  R.  Co.  v.  Com.  93  Va.  751,  34  L.  R.  A.  106,  57  Am.  SL 
Rep.  827,  24  S.  E.  337,  holding  transportation  of  emptj  coal  cars  from  one  state 
to  another,  for  use  in  carrying  coal  outside  latter  state,  not  interstate  commerce, 
and  exempt  from  state  r^ulation. 

Cited  in  footnote  to  Lafarier  v.  Grand  Trunk  R.  Co.  IT  L.  R..  A.  Ill,  which 
holds  state  statute  Ki^'^S  ticket  bolder  stop-over  rights  not  applicable  outside  of 
aUte. 

Disapproved  in  Hennington  v.  State.  00  Ga.  402,  4  Inters.  Com.  Rep.  415,  .17 
S.  E.  1000,  sustaining  statute  prohibiting  running  of  freight  trains  on  Sunday, 
as  applied  to  interstate  traffic. 

Overruled  in  Norfolk  k  W.  R.  Co.  v.  Com.  93  Va.  751.  34  L.  R.  A.   106,  67 
Am.  St.  Hep.  827,  24  S.  E.  837,  holding  statute  prohibiting  running  of  freight 
trains  on  Sunday,  except  when  containing  perishable  freight  or  lint  ttock,  valid 
exercise  of  police  power. 
SaadBF  iBwa. 

Cited  in  note  (14  L.  R.  A.  194)  on  Sunday  labor. 

13  L.  R.  A.  114,  DOZIER  ».  FIDELITY  ft  C.  CO.  46  Fed.  446. 
'What  deemed  accidental  death,  ivltfeln  accldeHt  poller- 

Cited  in  Western  Commercial  Travelers'  Asso.  v.  Smith,  40  L.  R.  A-  656.  39 
C.  C.  A.  226,  AS  U.  S.  App.  3S3,  SH  Fed.  404,  holding  that  death  from  blood 
poisoning  due  to  abrasion  of  skin  of  toe  from  friction  of  shoe  ia  from  accidental 

Cited  in  note   (30  L.  R.  A.  206,  209)   on  what  constitutes  an  accident  within 
meaning  of  accident  insurance  policy. 
Ezeaiptloa  (r«H  llBbllltr  In  accldvat  poller. 

Distinguished  in  Thornton  v.  Travelers  Ins,  Co.  116  Ga.   127,  M  Am.  St  Rep. 
99,  42  S.  E.  287,   holding   insurer   liable  under  policy  excepting  accident  from 
hernia,  for  injury  rendered  more  serious  by  existing  hernia;    (13  L.  R.  A.  264) 
on  death  by  external,  violent,  and  accidental  means. 
ppoxlMAte  ««■■«  of  de«th. 

Cited  in  note  ( 17  L.  R.  A.  7.54 )  on  proximate  cause  of  death  within  meaning 
of  life  insurance  policy. 

13  L.  R.  A.  117,  HELKRICH  v.  CATOXSVILLE  WATER  CO.  74  Md.  269,  2S  Am. 
St.  Rep.  245.  22  Atl.  72. 

Oited  hi  Went  Artin^on  Improv.  Co.  v.  Mt  Hope  Retreat.,  97  Hd.  203,  64 
Atl.  992,  holding  pollution  of  water  by  hog  pen  will  not  defeat  riparian  owner's 
right  to  enjoin   upper   proprietor   from  emptying  sewage  in   (.tream. 

Cited  in  footnotes  to  Barrett  v.  Mt.  Greenwood  Cemetery  Asso.  31  L.  R.  A. 
ion,  which  authorizes  injunction  against  connecting  city  drain  with  spring 
brook;  Barnard  v.  Shirley,  24  L.  B.  A,  568,  which  refuses  to  enjoin  flow  of  «-at*r 
from  ertertian  well  into  natural  water  course;  Weston  Paper  ('o.  v.  Pope,  36  L. 
R.  A,  89I>,  which  sustains  liability  for  pollution  of  stream  tf  discharge  from 
atrawboard  works,  though  business  skilfully  conducted;  Strobe!  v.  Kerr  Salt  Co. 
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St  L.  R.  A.  eS7,  which  authorizes  injunction  against  diversion  of  stream  for  use 
in  salt  works,  and  pollution  of  stream  bj  return  of  part  of  water. 

Cited  in  note  (41  L.  R.  A.  740)  on  correlative  rights  of  upper  and  lower  piO' 
prietora  aa  to  use  and  flow  of  water  in  stream. 

13  L.  R.  A.  120,  Ea  parte  HIIRN,  62  Ala.  102,  2S  Am.  St.  Rep.  23,  9  So.  615. 
TVhFa  BtaDdaLnu  will   llv. 

Cited  in  People  ct  rel.  Denison  y.  Butler,  24  Colo.  409,  61  Pac.  510,  denying 
application  for  writ  of  mandamus  to  compel  inferior  court  to  entertain  and  de- 
termine motion  for  temporary  injunction;  Tajrlor  r.  Kolb,  100  Ala.  606,  13  So. 
779.  holding  appointment  of  inRpectors  of  election,  under  statute  requiring  that 
two  "shall  be  members  of  opposing  political  parties,  if  practicable,"  cannot  be 
controlled  by  mandamiiB. 

Cited  in  footnotes  to  People  ex  rel.  Dalej  v.  Rice,  14  L.  R.  A.  644,  which 
authorizes  mandamus  to  compel  canvassing  board  to  disregard  illegal  turn; 
Jackson  v.  State,  42  L.  R.  A.  792,  which  sustains  right  to  mandamus  to  compel 
reinstatement  of  pupil  whose  admission  arbitrarily  or  capriciouslf  refused. 

Llabllllr   to   ■vmrcta. 

Cited  in  Cunningham  v.  Baker,  104  Ala.  1G9,  53  Am.  St.  Rep.  27,  10  So.  OS, 
holding  search  of  person  unlawfully  arrestMi  in  attachment  suit,  illegal;  State 
V.  Edwards,  SI  W.  Ya.  230,  59  L.  R.  A.  47ti.  41  S.  E.  429,  holding  that  person  in 
custody  under  criminal  charge  may  be  subjected  to  search  to  discover  evidence  of 
-crime;  French  v.  State,  84  Ala.  04,  10  So.  553,  holding  that  weapons  may  be 
taken  from  person  under  arrest,  although  use  thereof  not  attempted,  nor  other 
resiatance  made;  Newberry  v.  Carpenter,  107  Midi.  670,  31  L.  R.  A.  164,  61  Am. 
St.  Rep.  34S,  65  N.  W.  630,  holding  court  without  power  to  authori;se  officers  of 
law  to  take  exploded  boiler  from  private  premises,  for  use  as  evidence  on  trial  of 
Wgineer  for  manslaughter. 
Oftrntsfaiuent   of   propertr    In    oaatodr  ot  1b^* 

Cited  in  Coffee  v.  Haynes.  124  Cal.  567,  71  Am.  St.  Rep.  99,  57  Pac.  482,  hold- 
ing property  of  person  charged  with  murder,  taken  possession  of  by  chief  of 
[)Olice,  with  consent  of  accused,  but  not  connected  with  crime,  subject  to  garnish- 
ment;  Holker  v.  Hennessey,  141  Mo.  530,  30  L.  B.  A.  16S.  64  Am.  St.  Rep.  524, 
42  S.  W.  1090,  holding  property  taken  from  prisoner,  with  or  without  authority 
-of  law  and  in  custody  of  sheriff,  not  subject  to  garnishment  unless  after  convic- 

Cited  in  footnotes  to  McAlmond  v.  Bevington,  53  L.  R.  A.  507,  which  holds 
money  deposited  with  justice  by  third  person  as  bail,  not  subject  to  garnishment 
for  prisoner's  debt;  Allen  v.  Gerard,  49  L.  R.  A.  3^1,  which  denies  liability  to 
garnishment  of  balance  in  hands  of  clerk  of  court,  of  proceeds  of  sale  of  perish- 
able property  attached;  Dale  v.  Brumbly,  64  L.  8.  A.  112,  which  holds  money  in 
oourt  not  subject  to  attachment  after  Snal  decree  for  disbursement. 
LiBltllUr  of  officer  teklnv  propertr- 

Cited  in  Thorn  v.  Kemp,  08  Ala.  425,  13  So.  749,  holding  constable  liable  for  re- 
plevied property  upon  plaintiff's  failure  to  execute  bond,  though  claiming  under 
mortgage*.  , 
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13  L.  R.  A.  126,  O'BRIEN  v.  BALTIMORE  BELT  R.  CO.  74  Md.  363,  22  AU. 

m. 

]Bjn«clloai  ex  *BFt«  Bp»llca.llon. 

Cited  in  Chesapeake  t  P,  Teleph.  Co.  v.  Baltimore,  89  Md.  709,  43  All.  784. 
holding  appeal  liea  from   refusal   of  injunction  on  ex  parte  application  on  biU, 
before  answer  filed. 
'Wkat  esastltiitea  tsIclDS  of  prli-aie  praperlr- 

Cited  in  Garrett  v.  Uke  Roland  Elev.  R.  Co.  70  Ma.  284,  24  L.  R.  A.  398,  2S 
Atl.  830,  holding  constitutional  right  to  compensation  for  private  piopertj  takoi 
for  public  use,  does  not  e>>tend  to  conaequential  damages  to  abutting  properly 
from  erection  in  street  of  abutment  for  elevated  railway;  Poole  v.  Falls  Road 
Electric  R.  Co.  88  Md.  53Q,  41  Atl.  1069,  holding  construction  of  electric  rail- 
vray  in  street,  not  such  taking  of  property  of  abutting  proprietor  owning  bed  iii 
street  as  entitles  him  to  compensation;  De  Lauder  v.  Baltimore  County.  04  Md. 
7,  50  Atl.  427,  holding  destruction  of  private  ivay  by  construction  of  culvert  in 
public  road  such  taking  of  property  as  entitles  owner  to  compensation. 
Llabllltr  tor  daaiKfTe  from  iBirfnl  acts. 

Cited  in  Gueat  v.  Church  Hill,  90  Md.  693,  46  Atl.  882,  holding  city  dumeing 
grade  of  street,  liable  in  damages  for  diverting  surface  water  from  natural  chaD- 
net,  and  throwing  it  upon  land;  New  York,  P.  &  N.  R,  Co.  v,  Jones.  94  Md. 
37,  CD  Atl.  423,  holding  railroad  liable  for  damage  from  discharge  of  surface 
water  upon  land,  through  construction  of  embankment  and  ditches,  in  making 
necessary  and  proper  for  drainage  of  its  right  of  way;  I^ke  Roland  Elev.  R. 
Co.  V.  Webster,  81  Md.  635,  32  Atl.  188,  holding  elevated  railway  in  street  liable 
to  leasee  of  near-by  property  for  depreciation  in  rent*l  value. 

Implied  vrantB. 

Cited  in  footnotes  to  Cuniroings  v.  Perry,  38  L,  R.  A.  149,  which  holds  right 
to  use  elevator  to  convey  goods  to  basement  not  appurtenant  to  lease  of  basement: 
Irvine  v.  McCreary,  49  L.  B-  A.  417,  which  holds  sale  of  building  creates  ease- 
ment in  alley  across  rear  of  adjacent  lot  belonging  to  grantor. 

13  L.  R.  A.  131,  ELECTRIC  IMPROV.  CO.  v.  SAN  FRANCISCO,  45  Fed.  593. 
Followed,  without  discussion,  in  Electric  Improv.  Co.  v.  Scannell,  45  Fed.  596. 
Police   rcifalatioB   ot   electric   companies. 

Cited  in  footnotes  to  State  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  Street 
R.  Co.  22  L.  R.  A.  759,  which  holds  right  to  compel  guard  wires  for  unineulntrd 
trolley  wires  crossing  telephone  wires;  Jackson  v.  Wiscoofin  Teleph.  Co.  26  L- 
R.  A.  101,  which  holds  connection  of  bam  with  flag-staf  on  other  building  by 
telephone  wire  renders  company  liable  for  loss  of  bam  by  lightning  striking  ^nf 
staff. 

Cited  in  notes  (31  L.  R.  A.  790)  on  police  regulation  of  electric  compnniop; 
(32  L.  K.  A.  401}  on  negligence  as  to  electric  wires  on  or  in  buildings;  (?> 
L.  R.  A.  620)  on  municipal  control  over  public  nuisances  upon  public  atrei-L-> 
and  highways  created  by  street  railroads  and  other  electric  companies;  (3* 
L.  R.  A.  306)  on  municipal  power  over  nuisances  affecting  health,  safety,  and 
personal  comfort;  (30  L.  R.  A.  001,  612)  on  power  of  municipalities  to  defini', 
prevent,  and  abate  r 
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13  L.  R.  A.  134,  FANNING  v.  CHACE,  17  R.  I.  3S8,  33  Am.  St.  lUp.  87S,  22 

Atl.  27S. 
Libel  Bad  alBBderi   irorda  mat  aetlonakle. 

Citml  in  Reid  v.  Providence  Journal  Co.  20  R.  I.  123,  37  Atl.  637,  holding 
words  not  in  themselves  actionable,  and  not  made  ao  by  innuendo,  do  not  become 
■o  upon  proof  ef  special  damage;  Mitchell  r.  Sharon,  8  C.  C.  A.  432,  IS  U.  S. 
App.  3.i3,  59  Fed.  B83,  AWrming  51  Fed.  427,  holding  charge  that  proposition  to 
surrender  cert*in  letters  for  money  is  blackmailing  scheme,  without  charging 
making  of  threats,  not  actionable. 
V^taKt   conatltBtea  crlnlnKl   iDteat* 

Cited  in  footnote  to  State  v.  Zichfeld,  34  L.  R.  A.  784,  which  holds  maa  maj 
be  guilty  of  bigamj'  notwithstanding  belief  that  fornier  marriage  annulled. 

13  L.  R.  A.  137,  BPECT  v.  SPECT,  88  Cal.  437,  22  Am.  St.  Rep.  314,  26  Pac  203. 
FlBdlnsa  of  tut. 

Cited  in  Reese  v.  Bald  Mountain  Consol.  Gold  Min.  Co.  133  Cal.  288,  6S  Pac. 
57S,  holding  that  failure  of  trial  judge  in  finding  of  facta  to  find  upon  material 
issue   is   reversible  error. 
RiKht  to  revover  morlKHSed  proverir. 

Cited  in  Kelso  v.  Norton,  95  Kan.  780,  03  Am.  St.  Rep.  308,  70  Pac.  806, 
holding  ejectment  will  not  lie  against  mortgagee  in  posHession  while  debt  is  un- 
paid; Boyce  v.  Fisk,  110  Cal.  113,  42  Pac.  473,  holding  debtor's  title  cannot  be 
quieted  as  against  deed  given  as  security,  after  debt  is  barred,  until  debt  ia 
paidi  Zellerbach  v.  Allenberg.  BO  Cal.  6S,  33  Pac.  786,  holding  debtor  cannot  re- 
curer  pledged  property  after  debt  has  become  barred,  without  first  paying  debt; 
Bradley  v.  Norris,  63  Minn.  166,  65  N.  W.  357,  holding  time  within  which  action 
to  redeem  from  mortgage  must  be  begun  commences  to  run  from  time  mortgagee 
goes  into  possession;  Barbour  v.  Flick,  126  Cal.  034,  50  Pac  122,  holding  caji- 
celation  of  mortgage  may  be  awarded  as  damages,  in  action  for  fraud  and  de- 
ceit in  exchange  of  properties. 

Distinguished  in  Sechrist  t.  Rialto  Irrig.  Dist.  1Z9  Cal.  646,  62  Pac.  261,  hold- 
ing action   by   taxpayer   for   cancelation   of   illegal   bonds   of   irrigation   district 
maintainable,  without  offer  to  return  consideration. 
St«tHt«   of   lluiltBtlana  ■■   ■■cctlDK    eanltable    elaln. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Denver,  L.  ft  G.  R.-  Co.  60  C.  C.  A.  593, 
126  Fed.  52,  holding  statute  of  limitations  will  not  prerent  assertion  of  equita- 
ble claim  by  lender  of  money  to  pay  purchase-money  mortgage  against  mortgagor 

claiming  lien  on  after-acquired  property. 

13  L.  R.  A.  140,  VOLLAND  v.  BAKER,  32  Neb.  301,  48  N.  W.  381. 
Appulu   <Font    conatr   court)    pleadliiKa- 

Cited  in  People's  Nat.  Bank  v.  Geisthardt,  65  Neb.  234,  75  N.  W.  682,  Iioldlng 
claim  of  increased  amount  in  petition  in  district  court  on  appeal  from  county 
court,  immaterial,  if  sum  within  county  court's  jurisdiction. 

13  L.  R.  A.  142,  KENYOX  v.  KNIPE,  2  Wnsh.  304,  27  Pac.  227. 

Fallowed,  without  discuHsion,  in  Kenyon  v.  Squire,  2  Wash.  404,  28  Pac.  1025, 
and  Dearborn  v,  Aloran,  2  ^Vaab.  406,  27  Pac.  230. 
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lutereal  of  rlpnrlan  airaer  !■  tide  landa. 

Cited  ID  State  es  rel.  Bartlett  v.  Forrest,  12  Wash.  486,  41  Pae.  104,  holding 
purchaser  of  upland  lota  according  to  plat  estopped  froip  claiming  tide  lands 
beyond  line  ot  lots  purchased. 

Distinguished  in  Seattle  &  M.  R.  Co.  t.  Carraher,  21  Wash.  494,  56  Fac  570, 
holding  under  statute  giving  purchaser  of  upland  preference  in  right  to  purdiaM 
tide  lands,  owner  conveying  upland  transfers  whatever  interest  he  may  iiure  in 
tide  lands. 

CePUtlntr  ot  deacFiptlon  la  deed. 

Cited  in  League  v.  Scott,  25  Tex.  Civ.  App.  320,  61  8.  W.  521,  holding  deed 
referring  to  certain  land  patent  for  deacription,  not  void  for  uncertainty. 

13  L.  E.  A.  147,  INDIANAPOLIS  v.  STATE,  120  Ind.  14,  28  N.  E.  «1. 

13  L.  K.  A.  157,  EASTHAMPTON  v.  HAMPSHIRE  COUNTY,  154  Mnsfc  424. 

28  N.  E.  298. 
BmlBCBt    domalBI    taklnK    land    already    deToted    to    pnbllc    aae. 

Cited  in  Boston  v.  Brookline,  156  Mass.  176,  30  N.  E.  611,  holding  that  au- 
thority by  special  act  to  condemn  land  for  laying  water  pipes  through  neighbor- 
ing town  to  reaervoir  does  not  preclude  town  from  laying  out  iiighway  over  same 
land  under  general  statute;  Folsom  v.  Middlesex  County,  173  Mass.  49,  53  N. 
E.  156,  holding  under  petition  for  laying  out  new  highway,  commissioners  may 
lay  out  way  so  as  to  include  portion  of  old  way;  Ue  Curtain  Land,  119  FoJ. 
455,  holding  municipality  may  contest  right  of  Federal  government,  under  au- 
thority deleguted  by  state,  to  condemn  for  postoffice  land  dedicated  t«  town  for 
public  parli;  Jts  Coniiemnation  of  Land,  128  Fed.  186,  holding  town  entitled  to 
compensation  for  taking  of  easement  of  aqueduct  through  private  land  condemned 
by  United  States. 

13  L.  R.  A.  158,  HAHN  v.  BAKER  LODGE  NO.  47,  A,  F.  t  A.  M.  21  Or.  30, 

28  Am.  St.  Rep.  723.  27  Pac.  186. 
Graata   epeatiaK  easeoiFBts. 

Cited  in  footnotea  to  Irvine  v.  McCreary,  49  L.  R.  A.  417,  which  holds  sale 
of  building  creates  easement  in  alley  across  rear  of  adjacent  lot  belonging  to 
grantor;  Cummings  v:  Perry,  38  L.  R,  A.  140,  which  holds  right  to  use  elevate 
to  convey  goods  to  basement  not  appurtenant  to  teaae  of  basement;  Ban  v.  La- 
master,  32  L.  R,  A.  451,  which  denies  right  to  compel  partition  ot  reciprocal  ease- 
ments created  by  agreement  in  use  of  stores,  hallways,  etc. 
Esdasalahuieat    at    eaaeaient. 

Cited  in  Dennis  Long  &  Co.  v.  Louisville,  98  Kj-.  89,  32  S.  W.  271,  holding  ease- 
ment terminates  when  purpose  for  which  it  was  granted  ceases;  Southern  B. 
Co.  V.  Memphis,  38  C.  C.  A.  501,  B7  Fed.  822,  holding  when  right  to  operate 
street  railway  is  lost,  right  to  maintain  track  ceases;  Shirley  v.  Crabb,  139  Ind. 
205,  46  Am.  St.  Rep.  3T6,  37  N.  E.  130,  holding  right  reserved  in  deed  to  use  of 
stairways  and  hall  for  ingress  and  egress  to  upper  part  of  building  extinguiahed 
by  destruction  of  building;  Badger  Lumber  Co.  v.  Stepp,  157  Mo.  385,  57  S. 
W.  1059,  holding  where  oHnersliip  of  lot  and  that  of  part  of  building  thereon 
in  different  persons,  parties  are  adjoining  tenants,  not  tenants  in  common. 
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Dietinguished  in  Townsend  v.  Michigan  C.  B.  Co.  42  C.  C.  A.  674,  101  Fed. 
76],  holding  railroad  acquiring  land  for  right  of  way  by  deed  does  not  forfeit 
ita  intprpat  therein  by  noniue,  bo  a*  to  entitle  another  railroad  to  cross  same 
without  compensation. 

13  L.  E.  A.  161,  YALE  t.  WEST  MIDDLE  SCHOOL  DIST.  59  Conn.  489,  22 

Atl.  29S. 
Doiulotl  at  eklldr«n. 

Cited  in  Board  of  Education  t.  Lease,  04  111.  App.  fll,  holding  child  residing 
with  temporary  guardian,  by  appointment  of  parent,  entitled  to  admission  to 
public  school  of  district  where  domiciled;  Board  of  Educa.tion  v.  Hobbs,  8  Okla. 
290,  50  Pac.  1052,  holding  right  of  child  to  adntission  to  public  Bchood  in  dis- 
trict where  he  has  resided  for  number  of  years  not  destroyed  by  separation  of 
parents;  Kelsey  v.  Green,  09  Conn.  301,  38  L.  R.  A.  4T4,  37  Atl.  070,  hold- 
ing probate  court  of  district  in  which  minor  ha«  dyelling  piece  has  jurisdiction 
to  appoint  guardian. 

Cited  in  note   (26  L.  R.  A.  5S1)   on  what  conv'.itutes  realdence  entitling  chil- 
dren to  privileges  of  public  schools. 
ComiBOB-Mihoal  prlTllcBer*. 

Cited  in  note  (41  L.  R.  A.  005)  on  right  to  exclude,  suspend,  or  expel  pupils 
from  school  for  misconduct  of  pupil  or  parent. 


13  L.  R.  A.   163,  PEOPLE  t.  JOHNSON,  S6  Mich.  17S,  ^4  Am.   St.  Rep.   110, 

4B  N.  W.  870. 
Dae  procHa  «f  law. 

Cited  in  Burroughs  t.  Eastman,  101  Mich.  420,  24  L.  R.  A.  801,  49  Am.  St. 
Rep.  419,  69  N.  W.  817.  holding  city  charter  giving  police  officers  power  to  ar- 
rest, without  process,  fi>r  violation  of  any  ordinance  of  common  council  in  their 
presence,  not  unconstitutional. 
Valldltr  ot  mrmt  without   warrant. 

Cited  in  McCullough  v.  Greenfield,  133  Mich.  407,  62  L.  R.  A.  90S,  footnote 
p.  006,  05  N.  W.  632,  holding  arrest  under  telephonic  instructions  Irom  officer 
holding  warrant  illegal. 

13  L.  R.  A.  100,  FOSTER  t.  STEVENS,  63  Vt.  175,  22  Atl.  78. 
Tasallon  of  eorporatlona. 

Cited  in  footnote  to  State,  Singer  Mfg.  Co.,  Proseo't'r;,  t.  Beppenbeimer,  32 
L.  R.  A.  643,  which  holds  company  exempt  from  taxation  imder  exemption  of 
ita   shares. 

Cited  in  notes  (68  L.  R.  A.  578,  602,  006)  on  taxation  of  capital  stock  of  cor- 
porations in  the  United  States;  (00  L.  R.  A.  367)  oia  eoostituticmal  equality  in 
the  United  States  in  relation  to  cwporate  taxation. 

Aa«ewBi«Bt  tmr  tax  la  part  Illegal. 

Cited  in  Meacham  v.  Newport,  70  Vt.  268,  40  Atl.  729,  holding  in  trespass  for 
taking  property  to  satisfy  tax  in  part  illegal,  damages  not  reduced  to  extent 
ta^x  valid. 
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t  SAILORS  MONl'MENT. 

StAlv    r«venv«ii|    implied    apiiroprliitloii* 

Cited  in  State  ex  rel.  Koonan  v.  KinR,  108  Tenn.  277,  67  S.  iV.  813,  and  Snte 
ex  rel.  Ilcnderson  v.  Burdii'k,  4  Wjo.  282.  24  L.  R.  A.  260.  Vot""'*  P-  -<'"■  ^'^ 
Pac.  125,  holding  statute  pnn'iding  ttiat  fixed  galarv  of  npeci  led  ofErer  shall  br 
paid  in  "saine  manner  an  other  galariea  and  expenses  of  atat;  officers  ore  paid." 
operates  aa  appropriation;  Johnson  v.  Cameron,  2  Okla.  27^,  37  Pftc.  1053,  Imld- 
ing  statute  making  expenses  of  alieriff,  in  eare  of  insane,  payable  out  of  terri- 
torial treasury',  not  modified  \>y  annual  appropriation  for  commitment  and  csirv 
of  insane. 

Cited  in  footnote  to  Carter  v,  Thorson,  24  L,  R,  A,  734,  which  upholds  legis- 
lative power  to  incur  indebtedness  for  public  printing  without  prior  appropria- 
tion. 

Cited  in  note  (13  L.  R.  A.  E23)  on  preliminaries  necessary  to  withdrawal  of 
public  funds. 

Distinguished  in  State  Soldiers'  &  S.  Monument  v.  Daily,  150  Ind.  677,  50  N^,  K. 
814,  holding  expenses  essential  to  construction  of  soldiers  sod  sailors  monument 
must  be  paid  out  of  fund  created  for  monument,  and  not  out  of  general  stale 

ImpatrmeBt  at  vented   rlarhta. 

Cited  in  footnote  to  Allen  v.  Forrest,  24  L.  R.  A,  806,  which  holds  statutory 
privilc^  of  acquiring  tide  lands  not  vested  right. 

13  L.  R.  A,  173,  SUMNER  v.  DARNELL,  128  Ind.  38,  27  N.  E,  182. 
CondltlOBB  BulMeqiieBt. 

Cited  in  Uigbee  v.  Rodeman,  12!)  Ind.  247,  28  N.  E.  442,  holding  deed  to  town, 
ship  for  nominal  consideration,  "for  common-school  purposes,"  does  not  cre- 
ate condition  subsequent,  preventing  sale  by  township,  after  maintaining  school 
tor  thirty  years;  Newpoint  Lodge  v.  Newpoint,  138  Ind,  145,  37  X,  E.  650,  hold- 
ing statement  that  property  is  conveyed  "for  the  use  of  the  common  schools." 
not  condition  causing  reversion  to  grantor  upon  abandonment  for  use  for  school; 
Hunter  v.  Murfee,  120  Aia.  132,  28  So.  7,  holding  recitals,  "for  use  of"  coumy, 
and  "in  consideration  of  the  seat  of  justice  having  been  permanently  established," 
not  condition  subsequent,  causing  reversion  on  removal  of  county  seat. 

Cited  in  note  (19  L.  R.  A.  2G5)  on  condition  in  deed  that  land  is  to  be  used 
for  a  Bperitted  charitable  public  or  quasi-public  purpose. 

13  L.  R.  A.  177,  STATE  ew  rel.  WORRELL  v.  CARR,  129  Ind.  44,  28  Am.  St. 
Rep.  163,  28  N.  E.  8S. 

Cited  in  notes  (17  L.  R.  A.  260)  on  who  are  public  officers;   (13  L.  R.  A.  670) 
on  tenure  of  public  office;  incompatibility  of  office. 
RiKht  ot  oncer  He  Jnre  to  Milkrr. 

Cited  in  Warden  v.  Bayfield  County,  87  Wis.  185,  58  N.  W.  24S,  holding  pay- 
ment of  aatary  to  one  usurping  county  office,  no  defense  to  claim  of  de  jure  of- 
ficer for  salary  for  same  period;  Chicago  v.  Luthardt,  Ifll  III.  523.  61  X.  E. 
410,  Affirming  SI  Ut.  App.  331,  holding  exhaustion  of  appropriation  no  defense 
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to  claim  for  salarj  by  de  jure  officer  during  time  office  unlawfully  held  by  an- 
other; RasnuHsen  v.  CaTbon  County,  8  Wyo.  301.  4,')  L.  E.  A.  302,  56  Pac.  1008, 
holding  pnyment  of  salary  to  incumbent  of  county  ollice.  pending  election  contest, 
no  defense  to  claim  for  aniary  by  successful  contentant.  although  duties  of  office 
not  performed  by  him;  Stephens  v.  Campbell,  67  Ark.  492,  55  S.  W.  B.'i6,  holding 
officer  de  facto,  without  legal  title  to  ofTice,  not  entitled  to  fees  of  office  during 
time  dutien  performed  by  him. 

Cited  in  note  (IG  L.  R.  A.  090)  on  right  of  officer  de  jure  to  anlary  for  pe- 
riod during  which  de  facto  officer  has  acted  and  received  pay. 

13  L.  R.  A.  183,  COOK  v.  STATE.  90  Tenn.  407,  10  S.  W.  471. 
,   Followed,  without  discuHsion,  in  Swafford  v.  Tempelton,  108  Fed.  310. 
Con- (national  law*  cIbm  l«KlBl«tloi>. 

Cited  in  Peterson  v.  State.  104  Tenn.  120,  56  S.  W.  834,  holding  atatuta  re- 
quiring lands  to  be  fenced  in  countien  of  stated  population  not  class  l^alation; 
Condon  v.  Maloney.  108  Tenn.  83,  O.'i  S.  W.  871,  holding  statute  regulating  laying 
out  and  working  of  public  roads  in  counties  of  stated  population,  not  unconstitu- 
tional because  applicable  to  only  one  county. 

Cited  in  footnotes  to  Sutton  v.  State,  33  L.  R.  A.  589,  which  holds  classiSeation 
of  counties  according  to  previous  census  without  respect  to  actual  population 
void;  Hamilton  County  v.  Rasche  Bros.  10  L.  R.  A.  584,  which  holds  statute  aa 
to  taxes  not  applying  to  all  parts  of  state  unconstitutional ;  State,  H.  Alexander, 
Prosecutor,  t.  Elizabeth,  23  L.  R.  A.  525,  which  holds  invalid  special  statute  dis- 
criminating between  municipalities  already  having  and  those  not  having  race 
course;  Milwaukee  County  v.  Ispliring,  53  L.  R.  A.  635,  which  holds  act  regulat- 
ing shcrilTs  fees  for  particular  county,  local. 
Eaaalltr    •>'    Inmanttles    and    prlvllcaea. 

Cited  in  State  v.  Old,  95  Tenn.  731,  31  L.  R.  A.  839,  34  S.  W.  890,  holding 
statute  prescribing  what  may  be  deemed  "satisf.ietory  evidence"  ol  payment  of 
poll  tax,  within  constitutional  provision  prescribing  qualification  of  voters,  not 
unconstitutional. 

Cited  in  note   (14  L,  R,  A,  5801   on  constitutional  equality  of  privileges,  im- 
munities, and  protection. 
Elecdoiiat  mBrklnK  ballot. 

Cited  in  Sloore  v.  Sharp,  98  Tenn.  506,  41  S.  W.  587,  holding  marking  ballot  tor 
illiterate,  if  phj'sically  disabled,  not  illegal. 

Cited  in  footnotes  to  State  ex  rel  Mize  v.  ItlcElroy,  16  L.  R.  A.  Z70,  which  holda 
name  written  on  ballot  in  place  of  printed  name  erased  cannot  be  counted ;  State 
ex  rel.  Fhelan  v.  Wulsh,  IT  L.  R.  A.  364,  in  which  various  decisions  as  to  validity 
of  ballots  are  made. 

Cil«d  in  note  (47  L.  R.  A.  806)  on  marking  official  ballot. 

13  L.  R.  A.  185,  KATZENBERGER  v.  LAWO,  90  Tenn.  235,  25  Am.  St.  Rep.  681, 

16  S.  VV.  611. 
AppllcabllltT    ot   railroad   atatnlea    t«   ati-Ht    patlnaya. 

Cited  in  Chattanooga  Rapid  Transit  Co.  v.  Walton,  105  Tenn.  422,  58  S.  \V.  737, 
liolding  statute  regulating  railroads  applicable  to  dummy  lines,   whether  in  or 
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out  of  city;  Mnssaohuaptts  Loan  4  T.  Co.  v.  Hamilton,  32  C.  C.  A.  50,  50  V.  S. 
App,  403,  88  Fed.  5B2,  holding  statule  fixing  priority  of  judgment  lien  "against 
liny  railway  'wrporntion"  for  por>ionnl  injury  not  npplieiible  to  street  railways; 
Savannfth,  T.  *  I.  of  H.  R.  Co.  v.  Williams  (Ga.)  61  L.  R.  A.  2.'>1,  footnote,  p.  24(1, 
43  S,  E.  751,  holding  chartered  street  railroad  a  railroad  company  within  statute 
as  to  liability  tor  negligence  of  fellow  servant;  Birmingham  Mineral  R.  Co.  v. 
Jacobs,  92  Ala.  203,  12  L.  R.  A.  832,  B  So.  320,  holding  dummy  line  a  railroad 
within  statute  requiring  trnina  to  stop  before  croBsing  another  railroad;  Byrne  v. 
Kansas  City,  Ft.  S,  t  M.  R.  Co.  24  L.  K.  A.  698,  8  C.  C.  A.  672.  22  V.  S.  App. 
220,  61  Fed.  Oil,  holding  horse  railway  not  a  railroad  within  statute  requiring 
trains  to  stop  before  crossing  intersecting  railroad. 
COBfllct  of  altr  ordlnaDce  with  Htale  atatate. 

Cited  in  Little  Rock  &  M.  R.  Co.  v.  Wilson,  90  Twin.  274,  13  L.  R.  A.  305,  25 
Am.  St.  Rep.  093,  10  S.  W.  613,  holding  railroad  required  to  observe  state  stat- 
ute regulating  operation,  though  running  in  city  having  ordinance  in  conHiet 
therewith. 

Cited  in  notes  (25  L.  R.  A.  202)  on  duty  to  maintain  lookout  on  railroad  train; 
l33  L.  R.  A.  33)  on  how  far  proceedings  for  viol^.tiun  of  ordinances  are  to  be 
regarded  as  prosecutions  for  crime. 

13  li.  H.  A.  187,  GESSNER  v.  PAIAIATER,  80  Cal.  89,  24  Pac  608,  26  Pac  789. 

Followed  in  Willman  v.  Friedman,  3  Idaho,  738,  35  Pac.  37,  holding  vendor  t«- 
taining  title  until  payment  of  purchase  price  has  security  barring  resort  to  at- 
tachment- 
Cited  in  Longmaid  v.  Coulter,  123  Cal.  212,  55  Pac.  791,  holding  action  at  lav 
upon  notes  for  purchase  money  of  real  estate  not  waiver  of  vendor's  lien;  Lewis 
V,  Shearer,  189  111.  186,  59  N.  E.  58D,  hohling  assignment  of  notes  given  by  vendee 
under  bond  far  deed  to  real  eatat«  carriea  with  it  vendor's  lien. 

Cited  in  footnotes  to  Frame  v.  Sliter,  34  L.  R.  A.  690,  which  denies  implied 
equitable  lieu  to  grantor  of  land  for  unpaid  purchase  money;  Doty  v.  Deposit  BIdg. 
t  L.  Asso.  43  L.  E.  A.  551,  which  holds  vendor's  It-si  enforceable  against  real 
estate  for  entire  consideration  of  sale  of  real  and  personal  property  in  gross. 

13  L.  R.  A.  190,  PENNSYLVANIA  CO.  v.  LANGENDOHF,  48  Ohio  St.  318,  29 
Am.  St.  Rep.  653,  28  N.  E.  172. 

Followed  without  discussion  in  Railway  Co.  v,  Moyer,  53  Ohio  St.  684,  44  N.  E 
1146. 
Rlulu  BBBamciI   In    p«rtttnnanee    at    dntr- 

Cited  in  Belleville  Stone  Co.  v.  Mooney,  (SO  N.  J,  L.  336,  3S  Atl.  835,  holding 
it  question  tor  jury  whether  employee  was  performing  duty  to  employer  before 
heeding  blast  signal;  Warren  v.  Mendenhall,  77  Minn.  163,  79  N.  W.  061,  holding 
it  question  for  jury  whether  driver  of  fire-departmont  truck,  injured  in  collision 
with  street  car,  negligent  in  fast  driving;  Phelon  v.  Westfield,  164  Mass.  465,  28 
N.  E.  890,  holding  it  not  contributory  negligence  per  ae  to  drive  over  road 
known  to  be  dangerous,  in  effort  to  get  home;  Corbin  v.  Philadelphia,  195  Pa.  472, 
49  L.  R.  A.  724,  78  Am.  St.  Rep.  825,  46  Atl.  1070,  holding  whether  one  volun- 
tarily risking  life  in  attempting  rescue  of  another  from  great  and  imminent  dan- 
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ger,  guilty  of  contributory  negli^nce,  ib  mixed  question  of  law  and  fact;  Mar7> 
land  Steel  Co.  v.  Worney,  38  Md.  438,  42  L.  R.  A.  848,  footnote,  p.  842,  71  Am.  St 
Rep.  441,  42  Atl.  80,  holding  interpOHJtion  of  servant  to  avert  conaequenoe  of  neg- 
ligence of  fellow  servant  not  contributory  negligence;  Illinciis  C.  R.  Co.  v.  Atwcll, 
100  III.  App.  518,  holding  section  hand  attempting  to  remove  hand  car  from  track, 
before  approaching  train,  in  obedience  to  ordur  of  foremaji,  not  negligent;  Fort 
Worth  i  D.  C.  R.  Co.  v.  Gilstrap,  25  Tex.  Civ.  App.  308,  fli  S.  W.  351,  holding 
error  in  charge  authorizing  recovery  not  immnterial  on  ground  that  plaintilT  was 
injured  in  removing  push-car  and  timber  from  before  approaching  train,  where 
such  issue  was  not  submitted  to  jury;  Chicago  Terminal  Transfer  R.  Co.  v.  Ko- 
toslii,  101  111.  App.  306,  holding  negligence  of  person  delaying  his  own  escape  in 
uttempt  to  aid  another  from  trestle  in  front  of  railroad  train,  question  for  jury; 
Saylor  v.  Parsons,  122  Iowa,  681,  64  L.  R.  A.  544,  101  Am.  St.  Rep.  284,  98  N.  W. 
.iOO,  holding  contributory  negligence  of  one  seeking  to  rescue  anothar  from  im- 
minent danger,  question  for  jury;  Pittsburg,  C.  C.  A  St.  h.  R.  Co.  v.  Lynch,  89 
Ohio  St.  133,  63  L,  R.  A.  506,  100  Am.  St,  Rep.  658,  68  N.  E.  703,  holding  rail- 
road liable  to  watchman  at  crossing  injured  while  rescuing  negligent  woman  from 
car  negligently  switched;  Wltitworth  v,  Shrevpport  Belt  R.  Co.  112  la.  373,  66 
L.  R.  A.  132,  36  So.  414,  holding  lineman  grasping  charged  wire  in  attempt  to 
nave  fellow  servant  not  guilty  of  contributory  negligence. 

Cited  in  note  (49  L.  R.  A.  71B,  717,  720)  on  voluntarily  incurring  danger  to 
save  life  of  another  as  contributory  negligence. 

Distinguished  in  Chattanooga  Light  Jc  P.  Co.  v.  Hodges,  109  Tenn.  336,  BO  L. 
R.  A.  460,  97  Am.  St.  Rep.  844,  70  S.  W.  616,  denying  employer's  liability  for 
death  of  employee  re-entering  burning  building  to  telephone  alarm  of  fire. 

13  L.  R.  A.  193,  HILL  v.  C.  F.  JEWETT  PUB.  CO.  164  Man.  172,  26  Am.  St.  Rep. 

230,  28  N.  E.  142. 
CorporatlOBSt    Itabllltr   fnr   trand   at   oBccia. 

Cited  in  Fanners'  Bank  v.  Diebold  Safe  t  Lode  Co.  66  Ohio  St,  377,  58  L.  fi,  A. 
G24,  90  Am.  St.  Rep.  586,  64  N.  E.  618,  holding  where  secretary  of  corporatioo 
obtains  stock  certificate  assigned  to  company,  from  possession  of  president,  with- 
out his  knowledge  and  pledges  same  to  another,  pledgee  acquires  uo  title  as 
against  first  assignee. 

Cited  ID  note  (IB  L.  R.  A.  332)  on  liability  of  corporation  for  fraud  or  forger; 
of  its  oSceri  in  issue  of  stock. 

13  L.  R.  A.  195,  COM.  v.  BROWN,  154  Mass.  55,  27  N.  E.  776. 
iBtozlcBtlnv   ll4inor»f    aldluff   and   abet  tiny   llleffnl    bbIc 

Cited  in  Com.  v.  Moore,  157  Mass.  330,  31  N.  E.  1070,  holding  all  person* 
engaged  in  violating  liquor  law  are  principals;  Com.  v.  Currier,  164  Mass.  546, 
42  N.  E.  96,  holding  expressman  receiving  bottled  beer  at  railroad  depot  for  . 
delivery  to  hotel  guilty  of  bringing  intoxicating  liquors  into  town;  Com.  v.  Ryan, 
ISO  Mass.  174,  35  N.  E.  673,  holding  one  having  intoxicating  liquors  about  his 
person  with  intent  to  unlawfully  sell  same,  guilty  of  unlawfully  keeping  liquors 
for  sale. 

Cited  in  note  (46  L.  R.  A.  421}  on  liability  of  carrier  for  transporting  intozi-   . 
c.iting  liquors. 
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13  L.  R.  A.  198,  MT.  ZIOS  BAPTIST  CHURCH  t.  WHITMORE,  83  Iow»,  138. 

40  N.  W.  81. 
RcIIkIohb  HKlvtlFBt    rlarhln   aa   to    triut   property- 

Cited  in  Park  v.  Chaplin,  98  Iowa,  65,  31  L.  R.  A.  144,  59  Am.  St.  Bep.  353, 
84  N.  W.  6T4,  holding  property  deeded  to  Free  Baptist  Church,  without  Jpclaration 
of  trust,  cannot,  by  vote  of  leas  tlmn  whole  body,  be  diverted  to  uses  of  Baptiit 
Church;  Christinn  Church  v.  Carpenter,  108  Iowa,  050,  79  N.  W.  376,  holding 
persons  imposing  test  of  fe]lownhip  not  in  accord  with  previously  accepted  doe- 
trinea  of  denoniiimtion  may  be  enjoined  from  controlling  or  interferinf;  with  use 
of  ehurcli  Properly;  Smith  «.  Pedigo,  145  Ind.  385,  19  L.  R.  A.  439,  33  N.  E.  777, 
holding  that  title  to  church  property  cannot  be  diverted  by  majority  of  membera 
to  uses  not  in  a^t^rd  with  doctrineB  and  practices  of  denomination;  Franke  t. 
Mann,  106  Wis.  132,  48  L.  H.  A.  881,  footnote,  p.  858,  81  N.  \V.  1014,  holding 
faction  of  church,  hou'ever  large,  can  neither  withdraw  and  claim  part  of  church 
property,  nor  remain  and  divert  its  use  to  objects  foreign  to  purposes  of  corpora- 
tion ;  Cape  v.  Plymouth  Cong.  Church,  117  Vvia.  155,  93  X.  W.  449,  holding  major- 
ity organizing  church  of  different  denomination  not  entitled  to  use  church  prop- 
erty; Bodgers  v.  Burnett,  108  Tenn.  183,  65  S.  VV.  408,  holding  church  organiza- 
tion uniting  with  another  synod  forfeits  control  to  property  deeded  "for  use  as 
church  and  controlled  by  the  E.  L.  Church  of  H.  Synod." 

Cited  in  footnote  to  Schlichter  v.  Keiter,  22  L.  R.  A.  161,  which  holds  two  third* 
majority  of  tliose  voting  on  proposition  to  change  coastitution  of  church  sufficient. 

Cited  in  note  (32  L.  R.  A.  92)  on  power  of  local-church  society  to  withdraw 
from  general  body  of  church. 

Disapproved  in  First  Baptist  Church  t.  Fort,  93  Tei.  225,  49  L.  R.  A.  621,  54 
S.   W.   8S2,   holding  minority  separating  from   church  organieation,   on  ground 
majority  have  abandoned  faith,  not  entitled  to  control  of  church  property. 
Rlabt   to  MemberBhlp. 

Cited  In  Smith  v.  Pedigo,  145  Ind.  411,  32  L.R.  A.  844,  44  N.  E.  363,  holding 
that  minority  faction  of  church  congregation  do  not  cease  to  be  members  of  church 
upon  expulsion  by  act  of  majority,  which  has  departed  from  original  faith. 
CanatrnotlOD    of  eeeleaiaittlcal   l)t*r. 

Cited  in  Smith  v.  Pedigo,  146  Ind.  411,  32  L.  R.  A.  344,  44  N.  E.  363,  holding 
construction  by  ecclesiastical  body  of  its  own  laws  binding  upon  courts;  Smith  v. 
Pedigo,  145  Ind.  403,  32  L.  R.  A.  842,  44  N.  E.  363,  holding  decision  ol  majori^ 
faction  Of  church  that  it  adheres  to  doctrine  and  practices  ol  denomination,  not 
binding  on  courts. 

Cited  in  footnotes  to  Lamb  v.  Cain,  14  L.  R.  A.  618,  which  holds  decision  of  ee- 
clesiastical  tribunal  as  to  adoption  of  revised  confession  of  faith  binding  on 
courts;  Bear  v.  Heasley,  24  L.  R.  A,  815,  which  holds  decision  of  highest  church 
tribunal  as  to  validity  of  new  constitution  not  binding  on  courts. 

Cited  in  note  (49  L.  R.  A.  384,  400}  on  condusivL-nesa  of  decisiotu  of  tribiuala 
of  association  or  corporatitMi. 

13  L.  R.  A.  208,  GREENE  v.  COUSE,  127  N.  Y.  386,  84  Am.  St.  Rep.  468,  28  H. 

E.  15. 
Batovpel  to  dlapate  title  o(  vrantor. 

Cited  in  Rhoades  v.  Freeman,  9  App.  Div.  24,  41  N.  Y.  Supp.  135,  holding  por- 
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chaser  in  possesBion  under  contract,  iE  in  default,  cannot  defend  againet  ejectnent 
that  vendor  is  without  title,  or  that  he  has  acquired  title  hj  adverse  possession; 
Zapt  V.  Carter,  70  App.  Div.  400,  75  N".  Y.  Supp.  1Q7,  holding  person  buying  peace 
by  procuring  quitclaim  deed  from  heir  not  estopped  from  disputing  title  derived 
from  heirs;  Barnes  v.  Barnes,  113  Iowa,  438,  85  N.  W,  G29,  holding  owner  of  real 
estate  purchasing  outstanding  titles  maj  repudiate  one,  and  base  hia  claim  solely 
on  other;  Coal  Creek  Conaol  Coal  Co.  v.  East  Tennessee  Iron  t  Coal  Co.  105 
Tenn.  574,  59  S.  W.  834,  holding  title  by  adverse  possession  may  be  as  effectual 
for  remedies  and  defenses  as  title  acquired  in  any  other  manner;  Berkowitz  v. 
Brown,  3  Jlisc.  7,  23  X.  Y.  Supp.  792,  holding,  to  elleet  title  by  adverse  poasesaion, 
dispOEseasor  of  him  who  haa  legal  title  must  not  have  recognized  legal  title  witbin 
twenty  years. 

Cit«d  in  note  (16  L.  R.  A.  813)  on  estoppel  in  paia  upon  defendant  as  bosU 
for  action  to  recover  real  estate. 

13  L.  E.  A.  310,  DAVIS  v.  SEYMOUR,  69  Conn.  531,  21  Atl.  1004. 
JaFt«dictlon|  amount  In  caDtrov«rmr. 

Cited  in  Hannon  v.  Bramley,  65  Conn.  200,  32  Atl.  336,  holding  when  highest 
Hum  plaintiff  entitled  to  upon  face  of  complaint  insufficient  to  give  jurisdiction, 
case  should  be  dismissed. 
Imnllcd    contractB)    conBlderatlon. 

Cited  in  Masonic  Mut.  Ben.  .4sso.  v.  Tollea,  70  Conn.  644,  40  Atl.  448,  holding 
consideration  essential  to  implied  contract. 

13  L.  R,  A.  212,  DAY  v.  SLAUGHTER,  87  Va.  768,  24  Am.  St  Rep.  682,  13  S.  E. 
4T8. 

Report  of  later  appeal  in  Garland  v.  Garland,  2  Va.  Dec.  362,  24  S.  E.  S05. 
LlM.billtT  •>(  Bpendtkrlft  trnst  to  clalmn  of  cvrdlton. 

Cited  in  Guernsey  v,  Lazear,  61  W.  Va.  338,  41  S.  E.  i05,  holding  property  de- 
vised in  trust  for  support  of  beneficiary,  with  provision  same  ahail  not  be  bound 
for  debts,  not  aubject  to  judgment  against  bencfleiary;  Seymour  v.  McAvoy,  121 
Cal.  442,  41  L.  R.  A.  547,  53  Pac,  948,  holding  truit  fund  for  comforUblc  support 
and  education  of  beneficiary,  with  payment  of  principal  contingent  upon  marriage 
and  sur\-iving  mother,  not  subject  to  claims  of  creditors;  Patten  v.  Herring,  9 
Tex.  Civ.  App.  646,  20  S.  W.  388,  holding  trust  for  support  of  insolvent  beneficiary 
cannot  be  diverted  by  creditors,  although  exemption  not  expressly  declared  by  tes- 
tator; Leigh  V.  Harrison,  60  Miss.  933,  18  L.  R-  A.  51,  footnote,  p.  49,  11  So.  604, 
holding  that  where  property  to  devised  in  trust,  with  directions  to  pay  income  to 
insolvent  son,  interest  oE  latter  not  subject  to  claims  of  creditor;  Re  Luscombe, 
109  Wis.  199,  85  N.  W.  341,  holding  trust  for  support  of  beneficiary  named  termi- 
nated, under  provision  of  will,  upon  decree  obtained  by  creditor  subjecting  income 
to  payment  of  hia  claim. 

Cited  in  footnotes  to  Roberts  v.  Stevens,  17  L.  R.  A.  268,  which  authorizes  es- 
tablishment of  spendthrift  trust  free  from  riglitn  of  creditors;  Murphy  v.  Delano, 
56  L.  R.  A.  727,  which  holds  income  of  spendthrift  trust  not  within  reach  of  cred- 
itors by  void  agreement  of  trustee  to  pay  certain  portion  of  income  absolutely  to 
beneficiary;  Hutchinson  v.  Maxwell,  57  L.  R.  A.  384,  which  denies  power  to  cre- 
ate equitable  life  estate  free  from  debts  of  beneficiary;  Eequa  .v.  Graham,  52  L. 
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E.  A,  841,  which  holds  annuity  in  wife's  will  in  lieu  of  other  interest  accepted  by 
huahnnd,  not  trust  beyond  reitch  of  creditora;  Brown  v,  McGiil,  39  L.  R,  A.  806, 
which  denies  power  to  create  trust  placing  one's  property  beyond  reach  of  cred- 
itors while  retaining  full  enjoyment  ol  revenues. 

Distinguished  in  Young  v.  Eanley,  94  Vs.  194,  26  S.  E.  401,  holding  income  from 
money  and  personal  property  deposited  with  executors  for  "support"  of  bene- 
ficiary; subject  to  elftims  of  latter's  creditors. 

Held  obiter  and  overruled  in  effect  in  Uutcbinson  v.  Maxwell,  100  Va.  173,  57 
L.  R.  A.  387,  B3  Am.  St,  Hep.  044,  40  S.  E.  656,  holding  property  deeded  to  truxtm 
for  maintenance  of  grantor's  husband,  with  provision  that  same  shall  not  be  liable 
for  debts,  may  be  subjected  in  equity  to  claims  of  creditors. 

13  L.  R.  A.  216,  PULLMAN  PALACE  CAR  CO.  v.  SMITH,  70  Tei.  468,  23  Am. 

St.  Rep.  356,  14  S.  W.  093. 
Carrlermt  llabllItT'  ts  pBHemKera. 

Cited  in  McKeon  v.  Chicago,  M.  &  St.  P.  R.  Co.  94  Wis.  483,  35  L.  R.  A.  257, 
59  Am.  St.  Rep.  909,  89  N.  W.  176,  holding  railroad  liable  for  failure  to  awaken 
passengers  in  sleeper  in  time  to  dress  before  change  of  cars,  though  duty  not  ei- 
pressed  in  contract. 

Cited  in  not«  (21  L.  R.  A.  290)  on  liability  hs  to  passengers  on  sleeping  cars, 
Bvldeacei   expert   tentlBionr- 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Freedman,  18  Tei.  Civ.  App.  560,  40  S.  W- 
101,  holding  testimony  of  physician  as  to  history  of  patient's  case,  in  support  of 
opinion,  not  objectionable  as  emphasizing  hearsay  evidence  of  other  witness  as  to 
patient's  condition. 

Cited  in  footnote  to  Tullis  v.  Rankin,  35  L.  R.  A.  449,  which  holds  opinion  of 
surgeon  as  to  cause  of  fully  described  condition  of  limb  admissible. 
Proof  «(  dBinaarit. 

Cited  in  Knittel  v.  Schmidt,  16  Tex.  Civ.  App.  0,  40  S.  W.  507,  holding  general 
nliegation  of  damage  suRicient  to  admit  evidence  of  damage  from  loss  of  time, 
though  value  of  time  not  averred. 

13  L.  R.  A.  217,  SMITH  v.  WESCOIT.  17  R.  L  368,  22  Atl.  280. 
Bfanlcliwl  cttrpormtloD  lu  trnatee. 

Cited  in  note  (16  L.  R.  A.  695)  on  authority  of  legislature  to  remove  monid- 

pnlity  from  trusteeship. 

13  L.  R.  A.  219,  DEMPSEY  t.  CHAMBERS,  154  Mass.  330,  26  Am.  St.  Rep.  249, 

28  K.  E.  270. 
RallflpBtlon  of  BBantliarlBed  Beta- 
Cited  in  Bollard  v.  Moor,  158  Mass.  425,  33  S.  E.  928,  holding  ratification  of 
agreement  of  insane  person  by  his  administrator  binding  upon  his  heirs;  Kims  v. 
Mt.  Hermon  Boys'  School,  160  Jlnss.  182,  22  L.  R.  A.  367,  39  Am.  St.  Rep.  467. 
3.T  N.  E.  778,  holding  educational  institution  ratifying  unauthoriied  act  of  agents, 
assuming  to  operate  ferry,  liable  to  personal  injury  to  passenger  caused  by  m^- 
ligeiiee  of  ferryman;  Citizens'  Gaslight  Co.  v.  Wakefield,  161  Mass.  439.  31  L.  R. 
A.  461,  37  N.  E.  444,  holding  stockholders'  ratification  of  acta  of  directors  of  gaa- 
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light  company,  prpliminary  to  sale  ot  plant  to  mtmlcipalitj',  equivalent  to  orig- 
inal authority;  Beacon  Trust  Co.  t.  Souther,  18S  Mass.  418,  S7  N.  E.  345,  holding 
director's  rntitlcation  of  corporation  note  executed  bf  president  equivalent  to  or- 
iginal authorization;  Paquete  Habana,  189  U.  S.  466,  47  L.  ed.  903,  23  Sup.  Ct. 
Kep.  693,  authorizing  entry  of  decree  against  United  States  for  proceeds  of  ves- 
mIs  not  legal);  liable  to  capture;  Ferris  v.  Snow.  130  Mich.  258,  90  N.  W.  850, 
holding  third  person  making  payments  on  land  contract  not  liable  for  purchase 
price  where  vendee  did  not  act  for  him  in  bilying;  Hall  v.  Concord,  71  N.  H.  373, 
58  J..  R.  A.  460,  52  Atl.  804  (dissenting  opinion)  majority  holding  city  not  liable 
for  injuries  from  horse  being  fritr)itened  by  steam  roller,  used  by  agenU  in  im- 
provement of  highway  under  unauthorized  contract,  although  contract  ratified  by 
neceptance  of  nvrk. 

Distinguished  in  Russo  v.  Maresca,  72  Conn.  56,  43  Atl.  552,,  holding  libelous 
article  written  for  social  organization  not  ratified  by  president  signing  order  on 
treasurer  for  money  to  pay  for  publication  thereof,  with  knowledge  of  contents. 

13  L.  R.  A.  222,  HENDERSON  v.  HOVEY,  46  Kan.  691,  27  Pac.  177. 
WltkdPkwal  of  nubile  noneys. 

Cited  in  footnote  to  State  ra  rel.  Henderson  v.  Burdick,  24  L.  R.  A.  266,  which 
holds  continuing  appropriation  of  amounts  of  salary  made  by  statute. 

Cited  in  note  (42  L.  R.  A.  37,  38,  49)  on  what  claims  constitute  valid  demands 
against  a  state. 

13  L  R.  A.  224,  MORSE  v.  MOORE,  83  Me.  473,  23  Am.  St.  Rep.  783,  22  Atl.  362. 
Sslest    irbnt    conntltate*    n-sirantr. 

Cited  in  Northnestprn  Cordage  Co.  v.  Rice,  5  N.  D.  434,  57  Am.  St.  Rep.  563, 
07  S.  \V.  2B8,  holding  sale  of  article  by  particular  description  constitutes  war- 
ranty that  article  corresponds. 
Aeceptsnce  of  coods  not  waiver  ot  WHrrantr. 

Cited  in  Noble  v.  BuBwell.  98  Me.  76,  51  Atl.  244,  holding  buyer  sued  for  pur- 
chase price,  entitled  to  show  by  way  ot  recoupment,  goods  were  of  inferior  qual- 
ity; White  V.  Harvey,  85  Me.  215,  27  Atl.  106.  holding  notwithstanding  buyer's 
acceptance  he  may  avail  himself  of  any  defense  to  action  for  prico  that  goes  to 
reduction  of  damages;  Miamisburg  Twine  &  Cordage  Co.  \.  Wolilliuter,  71  Minn. 
485,  74  N.  \V.  175,  holding  where  goods  sold  by  sample  and  by  description,  it 
corresponding  to  sample  only,  vendee  may  rely  on  warranty  as  to  description, 
while  retaining  goods;  English  v.  Spokane  Commiasion  Co.  48  Fed.  197,  holding 
buyer  accepting  goods  in  fulfilment  of  executory  contract  with  warranty  may  re- 
cover on  warranty,  if  goods  are  inferior;  Cleveland  Linseed  Oil  Co.  v.  A.  F. 
Buchanan  i.  Sons,  57  C.  C.  A.  601.  120  Wend.  909,  holding  vendor's  warranty  that 
linseed  oil  would  be  like  that  previously  furnished  survives  acceptance;  Ponce  v. 
Smith,  84  Me.  270,  24  Atl.  854,  holding  caterer  failing  to  furnish  dinner  of  qual- 
ity agreed,  may  recover  contract  price,  less  coat  to  moka  dinners  as  agreed; 
Northwestern  Cordage  Co.  v.  Rice,  5  N.  D.  434,  57  Am.  St.  Rep.  563,  07  N.  W. 
2B8,  holding  whether  breach  of  warranty  of  quality  waived  by  buyer's  acceptance, 
question  of  fact  to  be  determined  from  evidence. 
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EvIdCBce  dlBproTlBS  aeceittaBec. 

Cited  in  Murchie  v.  Cornell,  155  Ma88.  63,  14  L.  K.  A.  495,  31  Am.  St,  Eep. 
526,  29  N.  B.  207,  holding  protest  Bworn  to  on  da;  of  arrival  of  ice  inadmissible 
to  disprove  acceptance. 
RlKkt   to  eat   Ice. 

Cited  fn  footnotes  to  Marsh  v.  McNiver,  20  L.  R.  A.  334,  which  BUthorizes  sal* 
by  tenant  of  right  to  cut  ice  on  running  stream;  Mansfield  v.  Place,  IB  L.  R.  A. 
39,  which  holds  prescriptive  right  to  entire  ice  on  pond  acquired  by  cutting  from 
any  points  desired. 

13  L.  R.  A.  229,  Re  DEAN,  83  Me.  439,  22  Atl.  335. 
NatnmllBBttoD   of  kllena. 

Cited  in  note  (30  L.  R.  A.  763)  on  powers  of  state  legislature  and  oourts  aa 
to  naturalization. 

13  L.  R.  A.  233,  CLARK  t.  SULLIVAN,  2  N.  D.  103,  49  N.  W.  416. 

13  L.  R.  A.  235,  BETZ  v.  SNYDER,  48  Ohio  St.  49E,  29  N.  E.  234. 
Generml  BUBtirninent'l    title   of  ^Baljrnee. 

Cited  in  Miller  v.  Waite,  50  Nelj.  321,  80  N.  W.  907,  holding  title  to  proper^ 
under  general  assignment  passes  to  assignee  upon  delivery  of  deed,  without  record- 
ing; Wilder  v.  Beed,  4  Ohio  N.  P.  442,  holding  assignee  under  general  assignment 
not  bound  by  lease  of  land  previously  made  bj'  assignor,  except  nt  hiq  election: 
Walker  v.  Walker,  4  Ohio  N.  P.  329,  holding  general  asBif^ment  relates  back  to 
date  of  filing  of  previously  recorded  mortgage  made  with  intent  to  defraud  cred- 
itors; Ryan  v.  Root,  56  Ohio  St.  309,  47  N.  E,  51,  holding  judgmentB  rendered 
after  general  assignment  take  pro  rata  in  proceeds  of  property  with  judgment  at 
same  term  levied  upon  before  the  assignment. 
Jar  lad  let  ion    of   probate   conrt. 

Cited  in  Re  Jones,  5  Ohio  N.  P.  107,  holding  probate  court  has  exclusive  juris- 
diction over  administration  of  estates  under  general  assignments;  Kittredge  v. 
Miller,  12  Ohio  C.  C.  130,  holding  court  has  exelueivn  jurisdietion  of  action  by  at- 
torney to  recover  compensation  for  services  rendered  assignee;  HaVens  \,  Horton, 
53  Ohio  St.  345,  41  N.  E.  253,  holding  jurisdiction  acquired  by  filing  of  deed 
of  genera]  assignment  not  ousted  by  proceedings  for  foreclosure  of  mortgage  in 

RecordtDK  BclDi 

Cited  in  Straman  v.  Rechtine.  68  Ohio  St.  450,  51  N.  E.  44,  holding  mortgage  ie- 
fectively  acknowledged  not  entitled  upon  reformation  after  death  of  mortgagor,  to 
priority  over  claims  of  creditors  of  mortgagor's  estate;  Langmede  v.  Weaver,  flS 
Ohio  St,  34,  60  N.  H.  992,  holding  record  of  contract,  not  properly  witnessed, 
for  lease  of  land  for  more  than  three  years  for  development  of  natural  gas  and 
oil,  inefTectual  as  against  aubsequelit  purchaser. 
SnIllcleneT    of   record. 

Cited  in  Eggleston  v.  Harrison,  61  Ohio  St.  407,  65  N.  E,  903,  holding  general 
assignment  inoperative  as  to  land  lying  in  anotlier  county  than  that  of  filing 
with  probate  judge,  as  against  innocent  purchaaer  without  notice;   Harrison  t. 
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ChatGeld,  14  Ohio  C.  C.  608,  holding  filing  of  general  assignment  with  probat« 
judge  notice  to  all  the  world  KB  to  land  situated  in  another  county;  Webster  v. 
Clear,  46  Ohio  St.  398,  31  X.  E.  744,  holding  under  statute  providing  for  record- 
ing of  dreds  from  state  in  auditor's  office,  record  in  such  office  is  effectual  at 
against  subsequent  purchaser  from  state  irithout  notice. 
BRect  of  failure  to  record. 

Cited  in  He  Knepfle,  4  Ohio  N.  F.  213,  holding  unrecorded  mortgage  of  leal 
estate  of  no  validity  as  against  title  of  assignee  under  deed  of  general  asiignineDt 
eubsequently  executed;  Cheney  V.  Maumee  Cycle  Co.  64  Ohio  St.  214,  SO  N.  E. 
20T,  holding  receiver's  title  t<D  real  estate  of  debtor  superior  to  previonaly  exe- 
cuted mortgage,  not  recorded  at  time  of  his  appointment;  Re  Shirley,  50  C.  C.  A. 
254,  112  Fed.  303,  holding  mortgage  upon  real  estate  withheld  from  record  void 
ae  against  attaching  creditor. 

Cited  in  footnote  to  Lyon  v.  Cleveland,  30  L.  R.  &.  400,  which  holds  revival  of 
judgment  cfTective  as  against  grantee  of  debtor  in  unrecorded  deed  made  after 
judgment  but  liefore  revival. 

13  L.  R.  A.  241,  SATNT  NICHOLAS  BANK  v.  STATE  KAT.  BANK,  123  N.  Y. 

26,  27  N.  £.  840. 
Bitiiiu)  liabilitr  mm  caltrritaa  sKeut. 

Cited  in  Kirkham  v.  Banii  of  America,  26  App,  Div.  116,  49  N,  Y.  Supp.  767, 
and  Bailie  v.  Augusta  Sav.  Bank,  B5  Ga.  2B2,  61  Am,  St.  Bep,  74,  21  S.  E,  717, 
holding  bonk  receiving  from  customer  draft  dravn  by  third  party,  for  collection, 
liable  for  loss  occasioned  by  acts  of  correHpondents  or  agents  to  effect  collection; 
Xational  Revere  Bank  v.  Xational  Bank,  172  N.  Y.  107,  64  N.  E.  700,  holding  bank 
mailing  to  drawee,  which  is  its  correspondent,  drafts  received  presumably  for  col- 
lection, receiving  therefor  after  delay  drawee's  worthless  drafts,  liable  to  owner; 
Kirkham  ».  Bank  of  America,  Ifi.'i  N.  Y.  137,  80  Am.  St.  Rep.  714,  58  N.  E.  753, 
holding  bank  receiving  from  depositor  draft  of  third  party  for  collection,  and 
crediting  his  account  therewith  on  receipt  of  drawee's  check  from  agent,  cannot 
cancel  credit  upon  dishonor  of  check;  Sherman  v.  Port  Huron  Engine  &  Threshing 
Co,  8  S.  D.  350,  60  N.  W.  1077,  same  case  on  subsequent  appeal,  13  S.  D.  101,  82 
N.  W.  413,  holding  where  note  payable  at  hank  receiving  it  for  collection,  em- 
ployment of  suhagenta  is  at  risk  of  bank;  Martin  v.  Home  Bank,  160  K.  Y.  196, 
34  N.  E.  717,  holding  depositor  paying  by  mistake  amount  of  check  of  third  pcrty, 
dishonored  through  failure  of  bank  to  make  presentation  in  due  time,  entitled  to 
recover  from  hank;  American  Exch.  Nat.  Bank  v.  Metropolitan  Nat.  Bank,  71  Mo. 
App,  459,  holding  bank  sending  check  to  drawee  bank  by  mail  for  collection,  negli- 
gent, thougli  within  time,  and  though  drawee  failed  within  time  allowed  for  for- 
warding paper;  Sylvester  v.  Crohan,  138  N.  Y.  497,  34  N.  E.  273;  holding  duty  of 
payee  to  drawer,  with  respect  to  presentation  of  draft,  not  same  as  duty  which 
bank,  in  which  draft  deposited,  owes  depositor;  lr*in  v.  Reeves  Pulley  Co.  20 
Ind,  App.  128,  48  N.  E.  601  (dissenting  opinion),  majority  holding  acceptance  of 
draft  for  collection  binds  hank  only  to  e:(ercise  of  reasonable  skill  and  ordinary 
care  in  selection  of  correspondents. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Sprague,  15  L.  R.  A.  403,  which  holds 
bank  receiving  bill  for  gratuitous  collection  not  liable  for  defaults  of  reputa- 
ble correspondent;  Beal  v.  Sonierville,  17  L.  R.  A.  291,  which  holds  no  title  to 
check  passes  by  depositing  for  collection;  State  Bank  v.  Byrue,  21  L.  R,  A.  753, 
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Connt«t  of  l«n'>i  appllcatton  of  iHinmoB  Ian. 

Cited  in  Nathan  v.  Irf^  152  Ind.  243,  43  L.  R.  A.  828,  52  N.  E.  087,  holding 
neitlier  principles  of  equity  nor  of  eominon  law.  a»  pxpuiinded  by  supreme  court 
of  another  elate,  binding,  in  determining  validity  ot  mortgage  executed  by  in- 
Bolvent  corporation  of  that  state,  upon  real  estate  in  tliis  state  in  absence  of 
local  statute  controlling  question;  Rcid  v,  Albany  County,  128  N.  Y,  370.  28  N. 
E,  367,  holding  running  of  statute  of  limitation  not  affected  by  decision  of  court 
of  last  resort  giving  right  of  action  previously  believed  not  to  exist;  Shaw  v. 
Postal  Teleg.  &.  Cable  Co.  79  Miss.  003,  ,50  J..  R.  A.  402,  89  Am.  St,  Rep.  006.  31 
So.  222  (dissenting  opinion)  majority  holding  construction  of  statute  not  com- 
mon-liLw  question,  and  decisions  of  state  statute  binding  upon  courts  of  an- 
other state  in  determining  case  arising  under  statute. 

Cited  in  notes  (61  L.  K,  A,  105)  on  conflict  of  laws  as  to  negotiable  paper; 
(63  L.  R.  A.  524)   on  conflict  of  laws  as  to  carrier's  contracU. 

13  h.  R.  A.  244,  BARNARD  v.  KNOX  COUNTY,  105  Mo.  382,  16  S.  W.  917. 
Hnnlclpal    IndebtcdtieBat    conBtltntloiiKl    llullmlloaa. 

Cited  in  State  ex  rel.  Robinson  v.  Columbia,  111  Mo.  37S,  20  S.  W.  90,  en- 
joining town  or  less  than  10,000  populatton  from  issuing  waterworks  and  elec- 
tric light  bonds,  where  annual  levy  exceeded  50  cents  on  the  hundred,  although 
indebtedness  not  equal  to  5  per  cent  of  taxable  property;  Grand  Islaad  ft  N. 
W.  R.  Co.  V.  Baker,  6  Wyo.  384,  34  L.  R.  A.  833,  71  Am.  St.  Rep.  026,  45  Pac 
494,  holding  judgment  against  county  in  condemnation  proceedings  for  opening 
public  road,  within  constitutional  provision  limiting  annual  taxation  for  county 
revanue;  Wilson  v.  Knox  County,  132  Mo.  3B8,  34  S.  W.  477,  holding  warrants 
for  indebtedness  incurred  prior  to  Constiltition  of  1875,  not  charge  upon  fund  lev- 
ied within  constitutional  restrictions  for  annual  expenses  of  county;  Eaton 
V.  Minnaugh,  43  Or,  409,  73  Pac.  754,  holding  constitutional  limitation  of  coun- 
ty indebtedness  applies  to  debt  for  new  courthouse  authorised  by  legislature. 

Cited  in  note  (23  L.  B.  A.  404,  406)  on  what  constitutes  an  "indebtedness" 
within  meaning  of  conirtitutional  and  statutory  restrictions  of  municipal  indebt- 
edness. 

Disapproved  in  Ranch  v.  Chapman,  16  Wash.  584,  30  L.  R,  A.  412,  58  Am.  St. 
Rep.  52,  48  Pac.  253,  holding  liabilities  for  current  expenses  of  county  not  wiUi- 
iri  constitutional  provision  limiting  indebtedness  to  5  per  cent  of  assessed  val- 
uation. 

Overruled  in  Lamar  Water  &  Electric  Light  Co.  v.  Lamar,  128  Mo.  221, 
32  L.  R.  A.  166,  31  S.  \\.  750,  Reversing  on  hearing  in  banc  128  Mo.  198,  32 
L.  R,  A.  150,  26  S.  W,  1025,  liolding  annual  payment  fulling  due  under  water 
contract  not  within  constitutional  provision  limiting  annual  levy  to  50  cents  OD 
hundred  for  all  purposes. 
Validity    with    r«4ipeet    to    cilatcBce    of    fnnda    Trhea    debt   contracted. 

Cited  in  MounWin  Grove  Bank  v.  Douglas  County,  146  Mo.  50,  47  S.  W.  944, 
holding  when  suflicLent  funds  on  hand  to  pay  warrants  at  time  of  issue,  they  do 
not  become  illegal  upon  money  being  paid  out  on  warrants  subsequently  issued; 
Reynolds  v.  Norman,   114  Mo.  613,  21   S.  W.  845,  holding  warrant  lawfully  is- 
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sued  in  payment  of  indebtedness  created  in  one  year  may  be  paid  out  at  reve- 
nues of  subsequent  year;  Kane  v.  School  District,  48  Mo.  App.  414.  holding  school- 
district  warrant  for  which  there  is  no  money  on  hand,  nor  any  provided  for  in 
fiscal  year  in  which  it  is  issued,  invalid;  State  ex  rel.  Hill  v.  Wabash  R.  Co. 
169  Mo.  576,  70  S.  W.  132,  holding  two-thirds  vote  of  citizens  neeeasary  to  valid- 
ity of  special  levy  to  pay  warrants  issued  in  excess  of  revenue  for  same  year, 
tliougb  within  revenue  receivable;  State  ex  rel.  Parsons  v.  Winkleman,  06  Mo. 
App.  230,  69  S.  W.  1063,  holding  levee  company  le%'ying  full  amount  of  tax  in 
years  when  work  done  cannot  be  compelled  to  make  special  levy  to  pay  judgment 
therefor,  because  less  than  full  levy  made  in  other  years;  McAleer  v.  Angell,  19 
R.  I.  690.  30  Atl.  SSS,  holding  defendant's  plea,  in  action  against  town,  alleging 
contracting  of  liability  after  reaching  debt  limit,  and  want  of  funds,  not  bad 
for  duplicity. 

13  L.  E.  A.  248.  DANIELS  v.  NEW  YORK  4  N.  E.  R.  CO.  Ifi4  Mass.  34B,  26 
An.  St.  Rep.   253,  28   N.  E.   233. 

Cited  in  McGuineas  v.  Butler,  150  Mass.  237,  38  Am.  St.  Eep.  412,  34  N. 
E.  259,  holding  child  trespasser  cannot  recover  for  personal  isjuiy  unless  wan- 
tonly inflicted  by,  or  due  to  recklessly  careless  conduct  of,  owner;  Shea  v.  Gur- 
ney,  163  Mass.  IBB,  47  Am.  St.  Rep.  44S.  39  N.  E.  t)96,  holding  owner  of  saw- 
mill owes  no  duty  to  boy  permitted  to  visit  mill  and  assist  employees,  save  to 
abstain  from  injuring  him  by  active  misconduct;  Grindley  v,  McKechnie,  163 
Mass.  495,  40  N.  £■  704,  holding  owner  and  contractor  maintaining  trench  near 
sidewalk,  during  construction  of  building,  not  liable  for  death  of  boy  live  years 
old,  from  falling  therein;  O'Leary  v.  Brook;  Elevator  Co.  7  N.  D.  663,  41  L.  R. 
A.  680,  79  N.  W.  919,  holding  child  trespasne'r  injured  from  contact  with  ex- 
posed revolving  shaft,  running  elevator  company's  yard,  cannot  recover;  Ryan 
V.  Towar,  128  Mich.  475,  55  L.  R.  A,  314,  «2  Am.  St.  Rep.  481,  87  N.  W. 
044,  holding  girl  injured  in  attempt  to  rescue  younger  sister  caught  between 
whcpn  and  wheel-pit  in  unused  pumphouse,  not  entitled  to  recover  of  owner  of 
premises;  Smith  v.  Jacob  Dold  Packing  Co.  82  Mo.  App.  14,  holding  corporation 
emptying  hot  ashes  on  vacant  lot  not  liable  for  injuries  to  child  four  years  old, 
burned  by  running  over  ash  pile;  Paolino  v.  McKendall,  24  R.  I.  438,  60  L.  R. 
A.  136,  9(1  Am.  St.  Rep.  738,  53  Atl.  268,  denying  liability  of  owner  burning  rub- 
bish in  lot  where  children  habitually  resorted,  for  injury  to  flve-year-old  child; 
RitE  V,  Wlieeling,  45  W.  Va.  270,  43  L-  H.  A.  153,  31  S.  E.  BB3,  holding  city  not 
liable  for  death  of  child  from  falling  into  fenced  reservoir;  McCabe  v.  American 
"Woolen  Co.  124  Fed,  286,  denying  liability  for  drowning  of  flve-year-old  child  in 
unguarded  mill  race  passing  through  thickly  settled  district;  Quigley  v.  Clough, 
173  Mass.  430,  45  L.  R.  A.  602,  73  Am.  St.  Rep.  303,  53  N.  E.  884,  holding 
pedestrian  on  sidewalk  injured  from  contact  with  bariwd-wire  fence  maintained 
along  border  of  private  grounds,  cannot  recover  of  owner  of  premises;  Cattett 
V.  St-  Louis,  I.  M.  i  S.  R.  Co.  57  Ark.  465,  38  Am.  St.  Rep.  264,  21  S.  W.  1082, 
holding  railroad  not  bound  to  keep  lookout  to  prevent  boys  from  swinging  on 
ladders  of  its  moving  freight  trains;  Jefferson  v.  Birmingham  R.  &  Electric  Co. 
116  Ala.  301,  38  L,  R.  A.  450,  67  Aro;  St.  Rep,  116,  22  So.  646,  holding  street 
railway  company  operating  dummy  line,  not  liable  for  injury  received  by  tres- 
passing child  from  jumping  on  and  off  cars  while  in  motion;  Barney  v.  Hanni- 
L-  R.  A.  Atj.— Vol.  II.— (3. 
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bal  &  St.  J.  R.  Co.  12B  Mo.  387,  26  L.  R.  A.  851.  28  S.  W.  lOOfl,  holding 
railroad  not  bound  to  keep  wateh  to  prevent  child  treapasspr  in  its  yard"  from 
jumping  on  slowly  moving  ears;  Sullivan  v,  Boston  &  A.  E,  Co.  156  Mass.  370, 
31  X.  E.  128,  holding  railroad  not  liable  for  dpath  of  boy  killed  by  eontaet  vith 
electric  wire  on  top  of  shed,  whither  he  had  gone  to  recover  ball ;  Savannah, 
F,  &.  W.  E.  Co.  V.  Beavers,  113  Ga.  411,  .^4  L.  B.  A.  320,  39  S.  E.  82,  holding  rail- 
road not  liable  for  drowning  of  child  in  unguarded  excavation  made  for  water 
tank,  and  partially  filled  with  -vater;  Walsh  v.  Fitclibur^  R.  Co.  145  N.  Y.  307, 
27  L.  R.  A.  726.  45  Am.  St.  Rep.  615,  39  N.  E,  1068,  and  Delan-are,  L.  ft  \V.  R. 
Co.  v.  Beieh,  61  N.  J.  L,  638.  41  L.  R.  A.  833,  88  Am.  St.  Rep.  727.  40  Atl. 
682,  holding  railroad  not  liable  for  injury  to  child  playing  about  turntable, 
though  situated  near  street,  and  unguarded ;  Chicago.  B.  ft  Q,  R.  Co.  v.  Krayen- 
'  buhl,  6.'>  ^;eb.  900,  50  L.  R.  A.  023,  01  N.  W.  880,  holding  railroad's  liability  to 
child   injured  while   playing  with   turntable,   question   for  jury. 

Cited  in  footnotes  to  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Tartt,  49  L  R.  A. 
99,  which  denies  duty  towards  trespassers  on  track  before  discoveryj  Bpcker  v. 
Louisville  ft  N.  R.  Co.  53  L.  R.  A.  268,  which  requires  stopping  to  enable  tres- 
passer discovered  on  railroad  bridge  to  escape. 

Cited  in  note  (14  L,  R.  A.  783)  on  liability  of  railways  for  injuries  to  chil- 
dren trespassing  on  turntable. 

Disapproved   in  Edgington   v.   Burlington,  C.  R.  ft  N.  R.  Co.   116   Iowa,  434, 
67  L.  R.  A.  570,  00  X.  W.  95,  holding  railroad  liable  for  injury  to  child  under 
eight  years  of  age,  from  playing  with  unfastened  turntable,  maintained   in  un- 
fenced   lot  near   public  highway. 
TreapABBer  on  obatmcttoii   In   litirli^mr. 

Cited  in  Fitzgerald  v.  Rodgers.  58  App.  Div.  301,  68  N.  Y.  Supp.  946.  holding 
sewer  contractor  leaving  winch  used  in  connection  with  work,  unguarded  in  high- 
way, not  liable  for  injury  to  child  playing  thereon;  Kaumeier  v.  City  Electric 
R.  Co.  116  Mich.  311,  40  L.  R.  A.  387,  72  Am.  St.  Kep.  525,  74  N.  W.  481. 
holding  street  car  company  leaving  car  on  track  in  highway,  not  liable  for  injury 
to  child  falling  under  wheels,  while  car  pushed  by  companions;  Gay  v.  Essex 
Electri'>  Street  R.  Co.  150  iUss.  240,  21  L.  E.  A.  448,  38  Am.  St.  Eep.  41S, 
34  N.  K.  186,  holding  street  car  company  leaving  cars  standing  in  street,  not 
liable  for  d«kth  of  child  from  playing  with  unfastened  brake. 
Implied    lav  I  tat  Ion. 

Cited  in  Holbrook  v.  Aldrich,  168  Mass.  17,  36  L.  R.  A.  495,  60  Am.  SL  Rep. 
364,  46  N.  E,  115,  holding  child  entering  store  with  parent,  to  make  purchase, 
and  injured  from  contact  with  cotTee  grinder,  cannot  recover  damages  from 
storekeeper;  Leavitt  v.  Mudge  Shoe  Co.  69  N,  H.  598,  45  Atl.  558,  hobling  person 
going  upon  premises  with  implied  invitation,  not  extending,  however,  to  eleva- 
tor, cannot  recover  for  injuries  resulting  from  use  of  elevator;  Chenery  v. 
Fitchburg  R.  Co.  160  Mass.  214,  22  L.  R.  A.  577,  35  N.  E.  554,  holding  duty  of 
railroad  to  person  crossing  track  by  private  way,  dependent  upon  whether  rea- 
sonably prudent  man  would  understand  railroad  by  implication  had  declared 
crossing  piiblic:  Driacoll  v.  Scanlon.  1B5  Mass.  349,  52  Am.  St.  Rep.  523,  43 
N.  E.  100.  holding  master  not  liable  for  injury  to  ctiild  invited  by  servant  t/i  ride 
witli  him  on   dump  cart,  and  from  which  he  fell. 

Cited  in  footnote  to  Com.  v.  Joslin,  21  L.  K.  A.  448,  which  holds  leaving  strtet 
ear  in  street  not  invitation  to  children  to  play  on  same. 
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Pr*xlaial«  £«■■•. 

Cited  in  Murraj  t.  BoBton  Ice  Co.  ISO  Mass.  168,  61  N.  E.  1001,  holdiog  ques- 
tion of  probable  canse  properly  left  to  jury,  where  person  riding  with  another 
injured  in  collision. 

Cited  in  iootnote  to  Schreiner  v.  Great  N.  R.  Co.  58  L.  R.  A..  7S,  which  holds 
failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed  on  track 
by  cow. 

13  L.  R.  A.  251,  ATTY.  GEN.  v.  ABBOTT,  154  Mass.  323,  28  N.  B.  346. 
Other   suit   rising  out  ol   same  facts   in  Abbott   v.  Hills,   158  Mass.   386,   33 
N.  B.  592. 
DedleiitloB  t  acta  coBBtltatlnir. 

Cited  in  Bates  v.  Beloit,  103  Wis.  67,  78  N.  W.  1102,  holding  appropriation 
of  land  for  public  use  by  act  evincing  such  intent,  constitutes  dedication  in  pais 
which  becompti  absolute  by  user  or  acceptance;  Conkling  v.  Mackinaw  City,  120 
Mich.  74,  TO  X.  W.  0,  holding  designation  of  land  on  plat  as  public  park,  sale  of 
lots  adjoining,  and  subsequent  user,  sufficient  dedication,  without  formal  accept- 
ance; Riley  v.  Buchanan  (Ky.jBS  L.  R.  A.  645,  76  S.  W.  527,  holding  ac- 
ceptance of  highway  beneficial  to  public  effected  by  long  continued  user;  Ke  Bart- 
lett,  163  Moss.  514,  40  N.  E.  890,  holding  gift  of  real  and  personal  property 
for  public  park  is  good  public  charitable  gift. 

Cited  in  footnote  to  Archer  v.  Salinas  City,  18  L.  R.  A.  145,  which  holds  dedi- 
cation for  park  effected  by  recording  map  with  spaces  marked  thereon. 

FroteellOB  at  rlKkta  nnder  dedteatlon. 

Cited  in  Prince  v.  Crocker,  166  Mass.  3fi3,  32  L.  R.  A.  613,  44  N.  E.  446, 
holding  taxpayer  cannot  assert  right  to  continue  use  of  property  as  public  park, 
or  t«  have  compensation  paid  for  surrender  of  use,  against  combined  acts  of  leg- 
islature and  public  authorizing  surrender;  Atty.  Gen.  v.  Williams,  174  Mass.  4S4, 
47  L.  R.  A.  310,  55  N.  E.  77,  holding  information  in  equity  to  restrain  erection 
of  public  building,  contrary  to  statute  limiting  height  of  buildings  on  public 
square,  may  be  maintained  by  attorney  general;  Ke  Certain  Land,  lie  Fed.  454, 
holding  municipality  may  contest  taking  of  public  park  fdr  postoflice;  Atty.  Gea. 
V.  Vineyard  Grove  Co.  181  Masa.  509,  64  N.  E.  75,  holding  dedication  of  shore 
lauds  for  purpose  of  view  may  be  enforced  against  building  interfering  with  view. 

13  L.  R.  A.  255,  WATUPPA  RESERVOIR  CO.  v.  FALL  RIVER,  154  Mass.  305, 

28  N.  E.  257. 
RiKltW  In  cr«at  voaaa. 

Cited  in  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  24,  18  L.  R.  A.  692,  26  AU. 
718,  holding  removal  of  limited  quantity  of  ice  from  large  pond  not  unreasonable 
use  of  which  governmental  gr&ntee  of  land  on  stream  flowing  from  pond  can  com-, 
plain. 

Cited  in  footnote  to  Auburn  v.  Union  Waterpower  Co.  38  L.  R.  A.  188,  which 
holds  taking  one-fifteenth  water  supply  of  great  pond  for  city  not  unreasonable 
as  to  owners  of  mill   privileges. 

Cited  in  note   (50  L.  R.  A.  746j  on  state  and  Federal  ownership  of  waters. 
Auiendment  of  pleadlac 

Cited  in  Merrill  v.  Beckwith,  108  Mass.  76,  46  N.  E.  400,  holding  bill  in  equit; 
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After   entry  en   do^^ket   of   "bill   dismissed,"   but   before   formal   decree,   may   be 
amended  to  complaint  for  dsmageB. 

13  L.  R.  A.  258,  POWERfi  v.  MANNING,  154  Mass.  370,  28  N.  E.  290. 
Attorami   witkdnwal   tram  Bait. 

Cited  in  Thompson  v.  Dickinson,  ISO  MaBB.  213,  34  N.  £.  262,  holdinf;  cvideare 
that  attorneys  withdrew  from  cause  after  notice,  and  that  they  understood  client 
to  conaent  to  it,  does  not  shon-  withdrawal  wrongful  or  without  JustiGcatioD. 

13  L.  B.  A.  262,  BENSON  v.  GRAY,  104  Hui.  801,  26  N.  E.  2TS. 
Caaton   to  vapr   writtra  contFBct. 

Cited  in  Menage  v.  Rosenth»I,  176  Mais.  361,  66  N.  E.  670,  holding  under  con- 
tract for  services  of  salesman  to  be  rendered  in  "New  Erigland,"  not  admissililr 
to  show  custom  to  render  part  of  service  in  New  York;  People's  Ice  Co,  v.  Em- 
ployers' Liability  Assur.  Corp.  161  Mass.  li^,  36  N.  E.  754,  holding  custom  of 
ice  dealers  to  erect  own  ice  houBes,  not  sufficient  to  bring  injuries  from  fall 
of  ice  house  in  course  of  construetion  within  conditions  of  employer's  liability 
policy  insuring  injuries  to  employees  occupied  in  "all  operations  connected  with 
business  of  ice  dealers;"  Louisville-Cincinnati  Packet  Co.  t.  Rogers,  30  Ind. 
App,  699,  49  N.  E.  070,  holding  bill  of  lading  for  shipment  on  particular  bo«t 
named,  c&nnot  be  varied  by  proof  of  usage  to  ship  by  first  t>oat  leaving  port. 
Carrleni  ■■■bllltr  (or  imltirr  to  fFel«kt. 

Cited  in  footnotes  to  Chicago,  B.  &  Q.  R.  Co.  v.  Williuns,  66  L.  R.  A.  289, 
which  holds  carrier  liable  for  failure  to  properly  provide  for  live  stock  know- 
ingly taken  without  caretaker;  Belts  v.  Chicago,  R.  I.  A  P.  B.  Co.  28  L.  R.  A. 
248,  which  holds  carrier  linble  for  injuries  to  live  stock  by  breaking  of  slats; 
Illinois  C.  R.  Co.  v.  Harris,  48  L.  II.  A.  175,  which  holds  carrier  liable  for  com- 
munication of  Texas  fever   by  infected  cars   t«  cattle  transported. 

13  L,  R.  A.  263,  BADENFELD  v.  MASSACHUSETTS  MUT.  ACCI.  ASSO.  154 

Mass.  77,  27  N.  fl.  769. 
Asmnenta  to  arliltmte. 

Cited  in  Smith  v.  Preferreei  Masonic  Mut.  Acci.  Asso.  51  Fed.  522,  holding  ac- 
tion on  benefit  certiflcaCc  not  abated,  because  of  stipulation  for  arbitration  of  any 
claim  thereunder;  Prudent  Patricians  of  Pomppii  v.  Marr,  20  Ap[i.  D.  C.  373, 
holding  policy  prohibiting  proceedings  for  collection,  except  "througli  regular 
channels  of  the  order,"  does  not  preclude  assured  from  having  recourse  to  courts. 

Cited  in  footnotes  to  Brock  v.  Dwelling  House  Ins.  Co.  26  L.  R.  A.  023,  wliieh 
denies  right  of  insurer  uniting  in  appointment  of  appraisers  lo  claim  appoint- 
ment premature;  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R.  A,  555,  which 
holds  appraisal  of  loss  not  required  liy  policy  unless  demand  made  by  insurer. 
iDnaraBCEr    avoidance    of    poller   (or    nilsreprcBentalton. 

Cited  in  footnotes  to  Globe  Mut.  L.  Ins.  Asso.  v.  Wagner,  52  L.  R.  A.  649.  which 
holds  policy  not  avoided  by  false  statement  that  none  of  spplicant's  brothers 
dead;  Wliite  v.  Providence  Sav.  Life  Assur,  Soc.  27  L.  R.  A.  398,  which  holds 
technical  warranties  as  well  as  represoitations  included  in  provision  against 
misrepresentations  material. 
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De»tk   br  ( 

Cited  in  footnotes  to  Fidelity  4  C.  Co.  v.  Lowenstein,  46  L;  R.  A.  450,  which 

holds  death  by  accidentally  inhaling  gas  while  asleep  covered  by  accident  policy; 
American  Acci,  Co.  v.  Reigart,  21  L.  R.  A.  661,  which  holds  death  hy  choking  on 
food  covered  hy  accident  policy^  Dailey  v.  Preferred  Masonic  Mut.  Acci.  Auo. 
26  L.  R.  A.  171,  which  holds  risk  of  getting  on  and  off  moving  train  by  pas- 
senger conductor  covered  by  accident  policy. 

Cited  in  Jones  t.  United  Staten  Mut.  Acci.  Asso.  92  Iowa,  659,  SI  N.  W.  4S5, 
holding  hreach  of  conditions  limiting  insurance  is  matter  of  defense,  which  in- 
surer must  prove;  Keene  v.  New  England  Mut.  Acci.  Asbo.  IBl  Mass.  150,  30 
N.  E.  891,  holding  burden  on  insurer  to  show  death  was  from  voluntaj'y  exposure 
to  unnecessary  danger,  or  to  want  of  due  diligence;  Antliony  t.  Mercantile  Mut. 
Acci.  Asso.  162  Mass.  357,  26  L.  R.  A.  407,  footnote  p.  306,  44  Am.  St.  Rep. 
367,  38  N.  E.  973,  holding  burden  on  insurer  to  show  injury  to  insured  re- 
sulted from  causes  specified  in  policy  as  not  within  iTUurauce;  Meadows  v.  Pacific 
Mut.  L.  Ins.  Co.  129  Mo.  92,  50  Am.  St.  Rep.  427,  31  8.  W.  678,  holding  when 
plaintiff  shows  body  of  insured  found  mangled  on  railroad  track,  but  not  cauM 
of  accident,  burden  is  (»  insurer  to  show  death  result  of  breach  of  conditions 
of   policy. 

Distinguished  in  Carnes  v.  Iowa  State  Traveling  Men's  Asso.   106  Iowa,  286, 
68  Am.  St.  Rep.  306,  76  N.  W.  683,  holding  burden  on  plaintiff  to  show  death 
resulted   from   accidental   cause,   and   if   evidence   in   equipoise  as   to   such   fact, 
plaintiff   must  fail. 
Volanlnrr   expoanre   to   mmecFBsarr   dsaarer. 

Cited  in  ^tna  L.  Ins.  Co.  v.  Hicks,  23  Tex.  Civ.  App.  79,  56  S.  W,  87,  holding 
voluntary  over -exertion  and  exposure  by  assured  will  not  defeat  recovery  on  pol- 
icy, unless  proximate  cause  of  accident. 

Cited  in  footnotes  to  Follis  v.  United  States  Mut  Acci,  Asso.  28  L.  R.  A.  78, 
which  holds  attempt  to  cross  bridge  on  ties  voluntary  exposure  to  danger; 
Shevlin  v.  American  Mut.  Acei.  Asso.  36  L.  R.  A.  62,  which  holds  jumping  in 
dark  from  moving  freight  train  exposure  to  unnecessary  danger. 

Cited  in  note  (40  L.  R.  A.  444)   on  voluntary  exposure  to  unnecessary  danger 
within  meaning  of  insurance  policy. 
Pr«iiDiuptlOH«   m»   to   caiue   ot   d«a.tb. 

Cited  in  Meadows  v.  Pacific  Mut.  L.  Ins.  Co.  129  Mo.  94,  50  Am.  St.  Rep.  427, 
31  S.  W.  578,  holding  presumption  that  assured  was  exercising  ordinary  oare  at 
time  of  accident,  not  overcAme  by  fact  that  bodj  was  found  mangled  on  rail- 
road track.  '_ 
Breach  of  ooBdltlon  anbseiiaeiit. 

Cited  in  Westfleld  Cigar  Co.  v.  Insurance  Co.  of  N.  A.  169  Mass.  385,  47  N. 
E.  1026,  holding  breach  of  condition  subsequent  not  defense,  where  insurer,  a(t«r 
receipt  of  proofs  of  loss,  admitted  liability,  save  a*  to  goods  not  covered  by  pol- 
icy- 

13  L.  R.   A.  267,  EQUITABLE   ACCI.  INS.   CO.   v.  OSBORN,  90   Ala.   201,   9 
So.  860. 

plead  In  Kt  KSDCral  Isane. 

Overruled  in  Louisville  &  N.  R.  Co.  v.  Trammell,  93  Ala.  352,  9  So.  870,  hold- 
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ing   pleas   alleging  allegations   of   complaint   are   untrue,   or   denying  each  and 
everj  allegation  contained  therein,  equivalent  to  general   issue. 
laanranec)  volnntrnxT  «i0iHtnrc  to  ■MDCceuutrr   dancer. 

Cited  in  DeLoy  v.  Travelers  Ina.  Co.  171  Pa.  11,  50  Am.  St.  Rep.  787,  32  AtL 
1108,  holding  "voluntary  expoeure"  to  unnecessary  danger  means  intenlional 
exposure;  Employers'  Liability  Assur.  Corp.  v.  Anderson,  5  Kan.  App.  26,  47 
Pac.  331,  holding  to  avoid  policy  there  must  be  unnecessary  risk  to  known  danger, 
whicb  of  itself  is  actual  cause  of  death  or  injury ;  Cornwell  v.  Fraternal  Aeci. 
Aaso.  6  N.  D.  204.  40  L.  K.  A.  440,  09  N.  W.  191,  holding  attempt  to  scale  bluff, 
with  loaded  gun  in  hand  while  hunting,  not  voluntary  expoBure  to  unnteessary 
danger;  Heas  v.  Preferred  Masonic  Mut.  Acci.  Asso.  112  Mich.  207,  40  L.  R.  A. 
451,  70  N.  W.  400,  holding  bank  catchier  going  into  planing  mill,  ivhere  he 
stumbled  and  fell  against  buzz-saw,  not  voluntjiry  exposure;  Fidelity  &  C.  Co. 
V.  Chambers,  B3  Va.  144,  40  L.  R.  A.  436,  24  S.  E.  896,  holding  not  voluntary 
exposure  to  sit  talking  on  railroad  track  and  when  warned  of  auproacliiiig  train 
to  attempt  to  recover  valise  from  front  of  train;  Jones  v.  United  States  Mut. 
Acci.  Asao.  92  Iowa,  SO?,  61  N.  W.  486,  holding  to  bring  case  within  exception. 
act  resulting  in  death  must  be  not  only  tumecessary,  but  such  as  reasonable  and 
ordinary  prudence  would  pronounce  dangerous;  Sniith  v.  .;Ktna  L.  Ins.  Co.  115 
■Iowa,  220,  58  L.  R.  A.  274,  91  Am.  St.  Rep.  153,  88  K.  W.  3fl8,  holding,  where 
assured,  killed  by  stepping  or  falling  from  steps  of  moving  train,  test  is  whether 
assured  appreciated  he  was  hazarding  life  or  limb;  Payne  v.  Fraternal  AeiL 
Asso.  119  Iowa,  346,  93  N.  W.  361,  holding  "voluntary  e.'ipoaure  to  unnecessary 
danger"  or   person  injured  while  erosiiing  track,  question  for  jury. 

Cited  in  notes   (13  L.  E.  A.  265)   on  voluntary  exposure  to  unnecessary  risks: 
(40  Ia  R.  A.  432)   on  voluntary  exposure  to  umiecessaiy  danger  within  meaning 
of  accident  insurance  policy. 
Acoldent«l    Oeatk. 

Cited  in  Collins  v.  Fidelity  &  C.  Co.  63  Mo.  App.  29S,  holding  death  from  pistol 
shot  lired  by  another  to  be  from  accidental  means;  Berliner  v.  Travelers'  Ins.  Co. 
121  Cal.  461,  41  L.  R.  A.  468,  06  Am.  St.  Rep.  49,  53  Pac.  918,  holding  death  ot 
passenger  while  temporarily  riding  upon  locomotive,  not  within  exception  in  acci- 
dent policy,  of  death  from  being  on  conveyance  not  provided  for  transports ti on  of 
passengers. 

Cited  in  note  (30  L.  R.  A.  213)  on  what  constitutes  an  accident  within  mean- 
ing ol  an  accident  insurance  policy. 

W  L.  R.  A.  270,  STEVENS  v.  LUDLUHf,  40  Minn.  160,  24  Am.  St.  Rep.  210,  48  N. 
W.  771. 

Cited  for  facta  in  Irish- American  Bonk  v.  Lndlum,  40  Minn.  258,  51  N.  W.  1047. 
Batoppel  ■■  paU. 

Cited  in  Mycra  v.  Byars,  09  Ala.  487,  12  So.  4^0,  holding  person  representing 
he  holds  funds  subject  to  adjudication  of  conflicting  claims  by  courts,  estopped 
to  deny  in  action  to  settle  claims,  that  he  holds  money;  Barchent  v,  Selleck,  S9 
Minn.  516,  95  N.  W.  455,  holding  vendee  under  land  contract,  knowing  of  in- 
tended purchase  from  owner,  and  surrendering  possession  to  purchaser,  estopped 
to  assert  claim ;  Fergestad  v.  Gjertsen,  46  Alinn.  371,  49  N.  W.  127,  holding  agree- 
ment of  subcontractor  with  owner  as  condition  to  permission  to  erect  dwelling, 
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thst  cost  should  not  exwed  stated  sum,  not  estopp^Ml  against  claim  for  greater  sura. 

Distinguished  in  Irish -American  Bank  v.  Ludlum,  49  Minn.  348,  51  N.  W.  1046, 
holding  merchant  not  estopped  by  statement  to  commercial  agency  as  to  one  not' 
patron,  and  having  no  right  to  rely  and  act  thereon. 
Pnud)  revPcaeBtalloaB  to  fHi^merclal  aBCUcr- 

Cited  in  P.  Coj!  Shoe  Co.  v.  Adams,  105  Iowa,  415,  75  N.  W,  316,  holding  patron 
of  commercial  agency  selling  goods  to  merchant  in  reliance  upon  false  representa- 
tions made  to  agency  as  to  business  reflponsibiiity,  entitled  to  rescind. 

Cited  in  note  ( 14  L,  R.  A.  264)  on  iraud  in  obtaining  credit. 

Distinguished  in  Kilpa  trick -Koch  Dry  Goods  Co.  v.  McPheely,  37  Neb.  805,  66 
N.  W.  389,  holding  merchant's  statement  of  liabilities  to  bank,  though  false,  not 
fraud  constituting  ground  for  attachment,  in  favor  of  person  selling  liini  goods 
on  faith  of  statement. 

13  L.  R.  A.  272,  HEILIGMANN  v.  ROSE,  31  Tex.  222,  26  Am.  St.  Hep.  304,  16  8. 

W.  931. 
ETidncet    proof   ol   torlloaa  acta. 

Cited  in  Rider  v.  Hunt,  6  Tejt.  Civ.  App.  241,  25  S.  W.  314;  Granrud  v.  Rea,  24 
Tex.  Civ.  App.  300,  50  S.  W.  841,  holding  fraud  may  be  presumed  from  facts  and 
circumstances  proved. 

Troat  at  damase. 

Cited  in  Hodges  v.  Causey,  77  Miss.  .tSS,  48  L.  R.  A.  BS,  78  Am.  St.  Rep.  S25, 
26  So.  94G,  holding  in  trespass  for  killing  do|;,  if  it  has  no  market  value,  plain- 
tiff may  prove  special  pecuniary  value  to  himself;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Vancit,  2  Tex.  Civ.  App.  428,  21  S.  W.  303,  holding  in  action  against  carrier  for 
loss  of  trunk,  plaintiff  may  testify  t«  value  of  use  of  property  while  deprived  of 
it. 

Kisht  af  pponrrtr  la  ioga. 

Cited  in  Salley  v.  Manchester  ft  A.  R.  Co.  54  S.  C.  435,  71  Am.  St.  Rep.  810,  32 
S.  E.  526,  holding  action  will  lie  for  damages  from  negligent  kilting  of  dog. 

CiUd  in  notes  (40  L.  R.  A.  510)  on  property  right  in  dogs;  (15  L.  R.  A.  249) 
on  right  to  kill  dogs. 

13  L.  R.  A.  275,  ADAMS  v.  ADAMS,  154  Mass.  290,  28  N.  E.  260. 
IVIIla)   coaatraetioa. 

Cited  in  Hayden  v.  Barrett,  172  Mass.  474,  70  Am.  St.  Rep.  295,  52  N.  E.  630, 
holding  illegitimate  son  within  meaning  of  will  making  bequest  to  "heirs  by  blood" 
of  his  mother. 

Cited  in  Fowler  v.  Fowler,  131  X.  0.  172.  50  L.  R.  A.  319,  footnote,  p.  318,  42  S. 
C  563,  holding  bastard  child  made  legitimate,  under  laws  of  domicil,  by  subse- 
quent marriage  of  parents,  legitimacy  follows  him  to  another  state  having  differ- 
^'ut  law. 

Cited  in  footnote  to  Ives  v.  McNicoll,  43  L.  R.  A.  772,  which  holds  illegitimate 
child  legitimated  by  parent's  subsequent  marriage  and  acknowledgment,  although 
mother  married  woman  when  child  begotten. 
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JndviBenl'l    «Vcct   OH    veF*«ns    not    »«rtl«. 

Cited  in  Tucker  v.  Fisk,  154  Mbbs.  577,  28  N.  E.  lOSI,  holding  decree  of  adop- 
tion not  binding  upon  heirs  attacking  same  for  fraud,  when  not  parties  to  proceed- 
ing, noT  having  any  notice  thereof. 
l^ttrct  ot  Jiidflfiu«iit  In  forciffB  fltKte. 

Cited  in  Tait  v.  Com.  15S  Mass.  551,  33  N.  E.  1046,  holding  tribunal  cannot 
eBtablish  its  uwn  juriBdiction  by  abjudicating  it  to  exist;  Andrews  t.  Andrews, 
176  MoBE.  94,  bt  N.  E.  333,  holding  decree  of  divorce  void,  where  parties  not  domi- 
ciled in  fact  in  state  where  rendered,  although  court  rendering  decree  found  to 
coctrary;  VanMatre  v,  Sankey,  149  HI.  554,  23  L.  B.  A.  871,  38  N.  E.  628,  holding 
decree  of  adoption  by  court  of  another  state,  having  jurisdictioD  of  parties  and 
subject-matter,  binding,  unless  attacked  for  fraud. 

Cited  in  footnotes  to  Fett  v.  Felt,  47  L.  R.  A.  546,  which  holds  divorce  on  sub- 
stituted service  in  other  state  where  compl  linant  domiciled  entitled  to  recognitioD 
by  interstate  comity;  Trowbridge  v.  Spinning,  54  L.  R.  A.  204,  which  holds  judg- 
ment for  alimony,  though  subject  to  alteration,  final  for  enforcement  in  other 
state;  Arrington  v.  Arrington,  52  L.  R.  A.  201,  wJiich  holds  foreign  decree  for  ali- 
mony after  defendant's  appearance  entitled  to  full  faith  and  credit;  Williams  t. 
Williams,  14  L.  R.  A.  220,  which  refuses  to  recognite  foreign  divorce  on  personal 

Cited  in  notes  (10  L.  R.  A.  814)  on  validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  state  where  defendant  did  not  appear;  (SO  L.  R.  A. 
IBS)   on  conflict  of  laws  on  subject  of  divorce. 

13  L.  R.  A.  282,  BUFFINGTON  t.  GROSVENOP,  46  Kan.  730,  27  Pac.  137. 

"Wltt'n  coBtlairrat  InlercBt  In  kaaband'a  land*. 

Cited  in  Chapman  v.  Chapman,  48  Kan.  638,  20  Pac.  1071,  holding  dower  not 
such  vested  right  as  to  forbid  legislature  from  changing  or  repealing  contingent 
interest;  Jenkins  v.  Henry,  52  Kan.  608,  35  Pac.  216,  holding  conveyance  and  sub- 
sequent abandonment  of  land  by  husband  alone,  while  sole  occupant,  and  while 
wife  nonresident,  valid  as  against  dower  and  homestead  claims  of  wife;  Small  v. 
Small,  50  Kan.  11,  30  L.  R.  A.  248,  64  Am.  St.  Rep.  581,  42  Pac.  323.  holding  mar- 
ried man  as  against  post-mortem  claim  of  widow,  not  residejjt  of  state,  may  gii^e 
bulk  of  property  to  children,  though  effect  is  to  diminish  shsre  widow  would  other- 
v.i8e  have  been  entitled  to;  Lnion  P.  R.  Co.  v.  Barnard  A  L.  Mfg.  Co.  1  Kan.  App. 
20,  41  Pac.  201,  holding  wife's  inchoate  interest  in  husband's  equitable  estate  in 
lands  held  under  contract  of  sale  not  devested  by  assignment  of  contract  by  hus- 
band atone. 

Distinguished  in  Kennedy  v.  Haskell,  67  Kan.  617,  73  Pac.  013,  holding  wife 
formerly  residing  in  state  may  inherit  interest  in  husband's  land. 
Rlickta  at   nonnsldenta. 

Cited  in  footnote  to  Bond  v.  Martin,  44  L.  R.  A.  430,  which  sustains  nonresi- 
dent's right  to  exemption  of  household  furniture  from  execution. 

13  L.  R.  A.  286,  PEOPLE  v.  WAGNER,  86  Mich.  594,  24  Am.  St,  Rep.  141,  49  V. 

W.  609. 
Police  power  of  mt»t«m. 

Cited  in  State  v.  Hodgson,  60  Vt.  145,  28  Atl.  1089,  holding  police  power  ex- 
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t^nds  to  all  regulationa  affecting  health,  good  order,  pence  and  safety  of  socirty; 
Stat*  V.  Theriault,  70  Vt.  627,  ■IS  L.  R.  A.  204,  67  Aui.  St.  Rep.  702,  41  All.  1030, 
holding  statute  depriviog  one  of  right  to  fish  in  atreatn  on  own  land,  lave  under 
conditianH  precribed,  within  police  power;  State  v.  Lootnin,  115  Mo.  326,  21  L.  R. 
A.  808,  22  S.  W.  350  (dissenting  opinion),  majority  holding  statute  making  pa;- 
raent  of  wagee  otherwise  than  in  lawful  money  of  United  States,  except  orders  re- 
deemable at  option  of  holder  at  place  of  businees  of  emplt^er,  misdemeanor,  is 
unconstituti  ooal . 

Cited  in  footnote  to  Elate  v.  Laytou,  62  L.  R.  A.  164,  which  upholds  constitu- 
tionality of  statute  prohibiting  manufacture  or  sale  of  baking  powder  containing 

Cited  in  note  (48  L.  R.  A.  261 )  on  legal  rettrictiona  on  department  stores. 
7*llnpe  to  exvreas  aabjcet  1b  title  ■■  Ktfectliis  vnIMItT  •>(  •rdlKBBce. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  207  III.  547,  69  N.  E.  849,  hold- 
ing constitutional  provision  requiring  expression  of  subject  of  law  in  title  inap- 
plicable to  municipal  ordinances. 

13  L.  R.  A.  280,  KINCAID  v.  McGOWAN,  88  Ky.  91,  4  S.  W.  802. 
Title  to  iBliierMla  «•  aeparate  estate. 

ated  in  Stuart  v.  Com.  94  Ky.  596,  23  S.  W.  367,  holding  metals  and  minerals 
may  be  taxed  as  apart  from  land,  when  held  as  separate  estate. 

Cited  in  footnote  to  Williams  v.  South  Penn  Oil  Co.  60  L.  R.  A.  7B5,  which  holds 
right  to  oil  and  gas  does  not  pass  under  deed  of  "surface"  retaining  right  to  re- 
mote coal. 

Cited  ID  note  (13  !>■  R.  A.  628)   on  conveyance  of  mineral  beneath  surface  of 

Distinguished  in  Snoddy  v.  Bolen,  122  Mo.  492,  24  L.  R.  A.  612,  25  S.  W.  032, 
holding  where  mineral  is  reserved  in  dedication  of  street,  conveyance  of  abutting 
lot  without  reservation  carries  mineral  under  street. 

Aetlsns  to  qnlet  title. 

Cited  in  Campbell  v.  Disney,  93  Ky.  42,  IS  S.  W.  1027,  holding  complaint  alleg- 
ing setting  up  of  claim  to  land  by  one  not  owner,  without  averment  that  claim 
is  hostile,  is  demurrable;  Morse  v.  South,  80  Fed.  210,  holding  both  legal  title  and 
possession  necessary  to  maintenance  of  suit  to  quiet  title. 

13  L.  R.  A.  294,  LIME  HOCK  NAT.  BANK  v.  MOWRY,  06  N.  H.  508,  22  Atl.  655. 

Cited  in  footnote  to  Kemehan  v.  Hanns,  26  L.  R.  A.  317,  which  holds  bona  fide 
■  purchaser  before  maturity  of  genuine  notes  secured  by  mortgage  entitled  to  pri- 
ority over  previous  'assignee  of  genuine  mortgage  and  forged  copies  of  notes. 

13  L.  R.  A.  299,  AMERICAN  FREEHOLD  LAND  MORTG.  CO.  t.  SEWELL,  02 
AU.  163,  9  So.  143. 
Followed  without  discussion  in  Farrior  v.  New  England  Mortg.  Becur.  Co.  02 
Ala.  178,  12  L.  R.  A.  857,  9  So.  532. 

HorlKaseai  lorecloaare  br  Mile  udcr  p*wer. 

Cited  in  Edgell  v.  Ham,  36  C.  C.  A.  688,  93  fed.  763,  holding  foreclosure  under 
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power  of  sale  in  mortgage  cuts  oft  equity  of  redemption  as  fullj  as  foreclosure 
by  decree  of  court. 
Dlnafflrmanee  at  ■>■«. 

Cited  in  Lovelace  v.  Hutchinson,  IDIi  Ala.  -122,  17  So.  023,  holding  where  mort- 
gagee purchases  at  own  sale,  without  authority,  mortgagor  has  election  to  redeem, 
if  seaaonablj  expressed :  American  Freehold  Land  Morlg.  Co.  v.  Pollard,  120  Ala. 
7,  24  So.  736,  and  American  Freehold  Land  Mortg.  Co.  v.  Turner,  95  Ala.  275,  II 
So.  211,  holding  foreclosure  sale,  at  which  mortgagee  purchaser,  can  be  avoided 
only  by  affirmative  action  of  mortgagor  and  offer  to  pay  debt  secured;  Sew  Eng- 
land Mortg.  yeour.  Co.  v,  Powell,  97  Ala.  48Q,  12  So.  55,  holding  offer,  in  bill  to 
cancel  mortgage  to  pay  sum  due,  is  substantial  offer  to  do  equity;  Diefenbach  ». 
Vaughan,  110  Ala.  155,  23  So,  88,  holding  mortgagor  cannot  set  up  election  to  di- 
affirm  foreclosure  sale,  because  mortgagee  purchaser,  as  defense  to  ejectment  by 
wortgagee;  Marjc  v.  Clisby,  130  Ala.  509,  -?0  So.  517,  holding  beneticiary  cdnnoi 
enforce  trust  as  against  purchaser  at  foreclosure  sale  of  unauthorized  mortgage  liy 
trustee  without  accounting  fur  moneys  received  thereunder  and  used  by  trustee  to 
pay  debts  of  testator;  Pollard  v.  American  Freehold  Land  IMortg.  Co.  103  Ala. 
298,  16  So.  801,  holding  mortgagee  bringing  bill  to  compel  mortgagor  to  elect  to 
affirm  or  avoid  sate  on  account  of  purchase  by  niortgogee,  must  account  for  and 
apply  purchase  money  as  stranger;  American  Freehold  Land  Mortg.  Co.  v.  Pol- 
lard, 127  Ala.  23.i,  20  So.  5t)S,  holding  right  of  election  to  disaffirm  foreclosure 
sale  cannot  become  barred  pending  proceedings  to  compel  election. 
Cancelation   of   moFtaraKra. 

Cited  in  Grider  v.  American  Freehold  Land  Mortg,  Co.  99  Ala.  291  42  Am. 
St.  Rep.  58,  12  So.  "'•:  (ieorge  v.  New  England  Mortg.  4  Sccur.  Co.  109  Ala.  551, 
20  So.  331  i  Southern  Uldg.  it  L.  Asso,  v.  Cusa  Grand  Stable  Co.  110  Ala.  182,  24 
So.  SSO.^holiliiig  mortgagor  seeking  cancelation  of  mortgage  on  ground  mortgagee 
not  entitled  to  do  business  in  state,  must  offer  to  repay  money  with  interest; 
Ross  V.  New  England  Mortg.  &  Security  Co.  101  Ala.  307,  13  So.  564,  holding 
equity  will  not  cancel  mortgage  as  violative  of  statute,  where  complainant  offers 
to  pay  debt  if  iield  valid. 
Conflict  of  lavrat  conittrnctlon  of  contractH, 

Cited  ill  Lomb  v.  Pioneer  Sav.  &  L.  Asso.  96  Ala.  433,  11  So.  154,  holding  where 
bill  for  foreclosure  of  mortgage  fails  to  dibclose  state  in  which  contract  made, 
courts  will  treat  same  as  Alabama  contract;  Dundee  Mortg.  &,  Trust  Invest.  Co. 
V.  Nixon,  i>5  Ala.  321,  10  So.  311,  holding  in  absence  of  other  evidence  note  pre- 
sumed to  have  been  executed  at  place  where  dated;  Ashurst  v.  Ashuret,  119  AU. 
230,  24  So.  760,  holding  note  and  mortgage  providing  same  should  be  construed  by 
laws  of  Alabama  where  they  were  made,  constitute  Alabama  contract,  though 
made  payable  in  New  York. 
Usnrr. 

Cited  in  George  v.  New  England  Jlortg.  Secur.  Co.  106  Ala.  552,  20  So.  331, 
holding  loan  not  usurious  because  of  commission  paid  broker  employed  by  bor- 
rower; Falls  v.  United  States  Sav.  Loan  4  BIdg.  Co.  B7  Ala.  434,  24  L.  R.  A 
182,  38  Am.  St.  Rep.  194,  13  So.  25,  holding  where  loan  made  by  foreign  corpora- 
tion through  local  Hgeiit,  at  higher  rate  of  interest  than  allowed  in  Alabama,  and 
papers  executed,  and  money  paid  in  that  state,  contract  is  usurious;  Pioneer  Sav. 
&  L.  Co.  V.  Noiinemacher,  127  Ala.  545,  30  So.  79,  holding  contract  for  loan  bj 
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resident  of  Alabama  with  corporation  of  ulinneBota,  at  rate  of  interei 
that  state,  but  not  allowed  in  Alabama,  debt  being  made  payable  ii 


Cited  in  notes  (65  L.  R.  A.  939)  oo  whether  lex  rei  ^ta  with  respect  U>  interest 
and  usury  necessarily  controls  In  action  to  foreclose  real-estate  mortgage;    {62 
L.  R.  A.  51,  55,  61)  on  conflict  of  laws  an  to  interest  and  usury. 
Eject  iD«Bt. 

Lited  in  Hambrick  t.  New  England  Mortg.  Secur,  Co.  100  Ala.  552,  13  So.  778, 
holiling  mortgagee  purchasing  at  own  tale  may  maintain  ejectment,  so  long  as 
sale  not  Bet  aside  and  mortgagor  makes  no  attempt  to  redeem  by  offering  to  do 
^uity;  Pitta  v.  American  Freehold  Land  Mortg.  Co.  123  .\la.  473,  26  So.  286,  hold- 
ing' mortgagee  in  pos^eaaiun  under  voidable  foreclosure  sole  after  mortgagor's 
death,  regarded  as  holding  under  mortgage  in  privity  of  title  with  heirs;  Southern 
R.  Co.  V.  Hood,  126  Ala.  317,  85  Am.  St,  Rep.  32,  23  So.  6(12,  holding  ejectment 
against  railroad  taking  land  without  conveyance  or  condemnation  proceedings 
will  not  be  enjoined  without  offer  to  compensate  owners. 
Eqnltr  plendlDKI   ■nlRrlencr  it  bill. 

Cited  in  Dickerson  v,  Winslow,  97  Ala.  494,  11  So.  918,  holding  bill  to  cancel 
mortgage  as  void,  and  offering  to  pay  amount  due,  not  demurrable  on  ground  of 
repugnancy;  Tipton  v.  Wortham,  93  Ala,  324,  9  So.  5fla,  holding  bill  to  cancel 
mortgage  not  multifarious  because  of  election  to  disaflirm  foreclosure  sale  and 
praying  for  accounting  and  permission  to  redeem;  Merlins  v.  Karter,  123  Ala. 
509,  26  So.  649,  and  Brackin  v.  Newman,  121  Ala.  312,  26  So.  3,  holding  when 
original  bill  not  withdrawn  on  filing  of  amendment,  two  are  to  be  taken  together 
as  constituting  complaint;  Ijinier  v.  Union  Mortg.  Bkg,  4  T.  Co.  64  Ark,  56, 
40  S.  W.  466,  by  Bourland.  J.,  dissenting,  who  holds  where  hill  not  attacked  on 
account  of  repugnance  in  court  below,  objection  not  available  on  appeal. 
ITorelvn  eorpor«tJoiiB|  eomplla&ce  wltk  locnl  r^iriilKtlDikB. 

Cited  in  McLeod  v,  American  Freehold  Land  Mortg.  Co.  100  Ala.  498,  U  So. 
409,  holding  constitutional  rtquirement  that  foreign  corporation  must  designate 
place  of  business  in  state,  and  authorized  agent  residing  thereat,  complied  with 
l.y  filing  certificate  designating  agent  without  place  of  business;  Rosa  v.  New  Eng- 
land Mortg.  Security  Co.  101  Ala.  367  13  So.  564,  holding  mortgage  to  foreign 
corporation  executed  after  enactment,  but  before  statute,  regulating  manner  of 
conducting  business  by  foreign  corporations  became  effective,  valid. 

13  L.  R.  A.  304,  GIOIAN  v.  TUCKER,  128  N.  Y.  100,  40  N.  Y.  8.  R.  71,  20  Am. 

St.  Rep,  464.  28  N.  E.  1040. 
CoBBtltndonal   lawt   teat  ot   InTnItdllr   of  stittnte. 

Cited  in  Colon  v.  Lisk,  153  N.  Y.  194,  60  Am.  St.  Rep.  609,  47  N.  E._302;  Roch- 
ester V.  West,  164  N.  Y.  514,  53  L.  R.  A.  550,  70  Am,  St.  Rep.  659,  58  N,  E.  673; 
Kathbone  v.  VVirth,  6  App.  Div.  313,  40  N,  Y.  Supp.  535,— holding  constitutional- 
ity of  statute  to  be  determined,  not  by  what  has  been  done,  but  by  what  may  be 
done,  under  its  authority;  People  ex  rel.  Balcom  v.  Mosher.  183  N.  Y.  42,  79  Am. 
>it.  Rep.  552.  57  N.  E.  88;  Rathbone  v.  Wirth,  150  N,  Y.  494,  34  L.  R,  A.  421,  45 
X.  E.  15,  Affirming  6  App.  Div.  313,  40  N.  Y.  Supp.  535,  per  O'Brien,  J.,  con- 
curring opinion,  who  holds  that  constitutionality  of  statute  appointing  chief  of 
police  for  municipality  determined  by  nature,  character,  and  scope  of  powers 
Attempted  to  be  conferred,  whether  actually  exercised  or  not. 
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Statntes  IdiibIfIbj;  rl^hta  vested  niBder  Jn dement. 

CiUd  ill  People  ex  rel.  Reynolds  v.  Buffalo,  48  X.  Y.  S.  R.  835,  holding  Award, 
duly  confirmed,  not  affected  by  subsequent  repeal  of  statute  under  whi^h  pro- 
ceedings had;  Livingston  v.  Livingaton,  173  N.  Y.  3B2,  61  L.  R.  A.  803,  93  Am.  St. 
Rep.  600,  68  N.  E.  123,  Affirming  74  App,  Div.  287,  77  X.  Y.  Supp.  470.  holding 
statute  authorizing  modification  of  judgments  for  divorce  in  respect  to  allowiDce 
for  support  of  wife  and  ciiildren,  unconatitutional  as  applied  to  judgments  pre- 
viously entered,  in  tthich  right  to  modification  rot  reserved;  Re  Greene,  160  N.  Y. 
492,  60  N,  E.  183,  Affirming  55  App.  Div,  482,  07  N.  Y.  Supp,  291,  hold- 
ing judgment  in  favor  of  county  against  receiver  of  bank  cannot  be  im- 
paired by  subsequent  special  statute  providing  [or  retrial  of  legality  of 
claim;  He  Handley,  75  Utah,  221,  02  Am.  St.  Rep.  928,  4ft  Pac.  820,  declaring 
unconstitutional,  statute  requiring  courts  to  grant  new  trial  in  Cftses 
where  polygamous  children  denied  right  to  inherit;  Merchants  Bank  v.  Ballou,  93 
Va.  lie.  44  L.  K.  A.  310,  81  Am.  St  Eep.  715,  32  S.  E.  481,  holding  statute  vali- 
dating deed  of  corporation  cannot  impair  superior  lien  of  judgment  recovered 
after  recording  of  deed,  but  before  statute  enacted;  Kvans-Sntder-Buel  Co.  v.  Me- 
Fadden,  S8  L.  R.  A.  907,  44  C.  C.  A.  605,  105  Fed.  .104  (dissenting  opinion),  ma- 
jority giving  retrospective  operation  to  statute  validating  recording  of  mortgage, 
as  against  lien  by  attachment  created  prior  to  enactment  ot  statute,  where  pro- 
ceedings to  determine  priority  of  liens  pending  at  time  of  enactment;  Cassatd  v. 
Tracy,  52  La.  Ann.  848,  49  L.  R.  A.  27T,  27  So.  368,  holding  Constitution  1S9S, 
conferring  upon  court  of  appeals  jurisdiction  to  determine  questions  of  fact  as 
well  as  of  law,  not  applicable  to  appeals  pending  wlien  Constitution  adopted 
(overruled  on  rehearing)  ;  People  e»  rel.  Rodgers  v.  Culer.  56  App.  Div.  108.  67 
N.  Y.  Supp.  701,  holding  where  contractor  duly  perfornis  work  under  authorized 
contract  with  municipality,  legislature  cannot  relieve  corporation  from  obtiga- 
tJoti  to  pay. 
Due  pFa«ea«  of  Ia.w. 

Cited  in  Re  Fuller,  34  Mifc.  754,  70  N.  Y.  Supp.  1050,  holding  statuU  allowing 
tax  appraised  per  centage  of  tax,  deprives  taxpayer  of  property  without  due 
process  of  law;  Parker  v.  Elmira,  C.  &.  N.  R.  Co.  186  N.  Y.  280,  69  N.  E.  81, 
holding  authority  of  railroad  under  special  act  to  charge  4  cents  per  mile,  is  priv- 
ilege or  franchise  in  nature  of  property,  which  is  transferat»!e ;  State  ex  rrl. 
Broatch  v.  Moores,  52  Neb.  782,  73  N.  W.  299,  holding  statute  requiring  elerfc 
of  court  to  pay  over  to  county  treasurer  unclaimed  fees  and  costs  remaining  in  his 
hands  for  two  years,  deprives  persons  entitled  to  funds  of  property  without  due 
process  of  law;  Bennett  v.  Davis,  90  Me.  107,  37  At!.  864,  holding  statute  making 
deposit  of  all  ta\es  with  clerk  of  court,  condition  to  right  to  contest  validity,  de- 
prives citizen  of  property  without  due  process  of  law;  Barry  v.  Port  Jervii,  64 
.App.  Div.  291,  72  N.  Y.  Supp.  104,  holding  village  charter  denying  right  of  action 
for  personal  injury,  unless  notice  of  Injuries  tiled  with  village  cierk  within  forty- 
eight  hours,  deprives  person  injured  of  property  without  due  process  of  law; 
Williams  v.  Port  Chester,  72  App.  JHv.  613,  76  N.  Y.  Supp.  631,  holding  void,  pro- 
vision of  village  charter  denying  right  of  action  against  village  for  personal  in- 
jury, unless  notice  of  injuries  be  given  president  of  village  within  thirty  days; 
Forster  v.  Scott,  136  N.  Y.  584,  18  L.  R.  A.  547,  32  N.  E.  976,  holding  sUtute 
denying  compensation  for  building  erected  on  land  taken  for  street  after  filing 
of  map,  unconstitutional. 
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Cited  in  footnote  to  Gulf,  C.  A  8.  F.  R.  Co.  v.  Bllli,  17  L.  R.  A.  286,  whiah  holds 
TAlid  act  Kuthorizing  AttoruefB'  teet  agaiuBt  railroad  corporationg  in  auita.on 
claims. 

13  L.  R.  A.  311,  HUBBLE  y.  COLE,  88  Va.  Z3B.  20  Am.  St.  Rep.  716,  13  8.  B.  441. 
Ludlord  ud  tCBUti   bmek  of  coi-enmBta. 

Cited  In  Knotta  v.  McGregor,  4T  W.  Va.  ST2,  35  B.  E.  8S0,  holding  eovenant  for 
quiet  enjoyment  broken  b;  lessor  withholding  posaeasion  from  leasee. 

13  L.  R.  A.  313,  WHITE  SEWING  MACH.  CO.  v.  DA£IN,  86  Mich.  681,  49  N. 

W.  583. 
Alteration  of  lavtrnvaents. 

Cited  in  Port  Huron  Engine  t  Thresher  Co.  t.  Sherman,  U  S.  D.  467,  85  H.  W. 
1008,  holding  clerk's  insertion  of  name  of  bank  in  note,  as  memorandum,  without; 
knowledge  of  holder,  not  such  alteration  as  would  avoid  note, 
BoBdat  peBsltr  u  neanre  of  lla.blIltT. 

Cited  in  People's  Sst.  Bank  t.  Campau,  124  Mich.  110,  82  N.  W.  803,  holding 
damages,  including  interest,  cannot  exceed  amount  of  bond. 

Cited  in  note  (62  L.  B.  A.  447)  on  form  of  judgment  on  peval  bonds. 

13  L.  R.  A.  315,  HALLOWELL  v.  BLACKSTONE  NAT.  BANE,  164  Haaa.  359,  28 

N.  B.  281. 
Pledce)  conaldcratlOB. 

Distinguished  in  National  Safe  Deposit  Sav.  &  T.  Co.  t.  Gray,  12  App.  D,  C. 
2S3,  holding  pre-existing  debt  insufficient  to  support  pledge  of  stock  by  one  clothed 
with  apparent  legal  title,  as  against  equities  of  real  owner. 
pBFtBenshtii  ■•  lesB>  rBtttr* 

Cited  in  Hughes  t.  Gross,  166  Mass.  G5,  32  L.  R.  A.  621,  55  Am.  St.  Rep.  375, 
43  N.  E.  1031,  holding  contract  of  service  with  partnership  not  dissolved  by  death 
of  partner;  Waterman  y.  Alden,  143  U.  S.  202,  36  L.  ed.  124,  12  Sup.  Ct.  Rep.  435, 
holding  that  will  providing  for  cancelation  of  indebted  nets  of  brothers  and  sistera 
to  testator,  does  not  include  debts  contracted  by  bpneRciaries  jointly  with  third 
person,  as  partners  or  otherwise. 

13  L.  R.  A.  318,  DODGE  v.  BOSTON  A  P.  R.  CO.  154  Mass.  E9B,  28  N.  E.  243. 
HcbbIbs  at  vrord  "(Bnllr." 

Cited  in  Day  v.  Lawrence,  167  Kfiss.  374,  45  N.  E.  751,  holding  pennannet  board-, 
ers  members  of  householder's  family,  within  statute  exempting  household  furni- 
ture from  taxation;  Townsend  v.  Townsend,  158  Mass.  458,  31  N.  E.  632,  holding 
where  testator  twice  married,  devise  providing  for  equal  division  of  residue  of  es. 
tate  to  "families"  designated  by  names  of  hia  two  wives,  each  family  constitutes 
class,  and  entitled  to  one  half  of  estate;  Re  Bennett,  134  Cal.  323,  66  Pac,  370. 
holding  provision  of  will  that  in  case  of  death  of  any  legatee,  his  share  should 
revert  to  "family"  of  which  legatee  is  member,  means  family  of  legatee,  and  not 
that  of  testator;  People  ex  rel.  Sagaiei  v.  Sagazei,  27  Misc,  733,  5B  N.  Y.  Supp. 
701,  holding  statute  providing  husband  abandoning  "wife  and  children"  may  be 
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required  to  give  bond  to  support  them,  not  authority  for  bond  to  support  obligor's 

ConalrncttoB  of  wrlKen  toBlrBmeBtB. 

Cited  in  note  (29  L.  R.  A.  T3T)  on  receipt  as  evidence  of  payment  as  against 
third  parties. 

Annotation  in  13  L.  K.  A.  318,  particularly  referred  to  in  Hart  v.  Gardner, 
74  Miae.  159,  20  So.  877,  holding  deed  should  be  so  construed  as  to  give  effect  to 
intention  of  parties, 

13  L.  R.  A.  321,  BALLENTINE  v.  WEBB,  B4  Mich.  38,  47  N.  E.  485. 
Abittement  of  onlaitiicea. 

Cited  in  Northwood  v.  Barber  Asphalt  Paving  Co.  126  Mich,  298, 54  L.  B.  A.  4.'i.i, 
85  N.  W.  724,  holding  defendant  not  absolved  from  liability  to  punishment  for 
contempt  in  failing  to  obey  general  clause  of  decree  for  abatement  of  nuisance  by 
complying  with  special  directions,  which  prove  insufficient. 

Cited  iu  footnotes  to  Pflngst  v.  Senn,  21  L.  R.  A.  509,  which  denies  right  to  en- 
join as  nuisance  prospective  use  of  premises  as  beer  garden;  Rowland  v.  Miller,  23 
L.  R.  A.  182,  which  holds  undertaking  establishment  within  restrictive  agreement 
against  business  "injurious  or  offensive  to  neighboring  inhabitants." 

Cited  in  notes  (20  L.  R.  A.  165)  on  power  of  equity  to  grant  mandatory  injunc- 
tions; {SI  L.  R.  A.  657)  on  right  of  municipality  to  maintain  suit  to  enjoin  or 
abate  public  nuisance. 

Distinguished  in  Blagen  v.  Smith,  34  Or.  405,  44  L.  R.  A.  S26,  56  Pae.  292,  hcld~ 
ing  equity  will  enjoin  maintenance  of  bawd;  house  in  business  district  upon  com- 
plaint of  neighboring  proprietor. 


Ealatea  by  entlretr> 

Cite<l  in  Banzer  v.  Banzer,  10  Mine.  25,  30  N.  Y.  Supp.  803,  holding  tenancy  by 
the  entirety  created  only  by  eonvPyance  to  husband  and  wife;  Reynolds  r.  Strong, 
32  }Iun,  204,  31  N,  Y.  Supp.  329,  holding  husband  and  wife  receiving  conveyance 
in  their  joint  names  take  as  tenants  by  the  entirety,  and  survivor  takes  whole 
esUte;  Germanta  Sav.  Bank  v,  Jung,  28  Abb.  N.  C.  »2,  18  N.  Y.  Supp.  709,  holding 
by  conveyance  to  husband  and  wife,  "and  to  their  heirs  and  assigns,"  they  take  as 
tenants  by  the  entirety,  and  same  character  attaches  to  surplus  from  mortgage 
sale  of  property. 

Cited  in  footnotes  to  Be  Albrecht,  18  L.  R.  A.  328,  which  denies  tenancy  by  en- 
tirety in  bond  and  mortgage  to  husband  and  wife;  Tliomburg  v.  Wiggins,  32  L. 
R.  A.  42,  which  holds  tenancy  by  entirety  not  created  by  conveyance  to  husband 
and  wife  "in  joint  tenancy." 

Citeil  in  note  (30  L.  R.  A.  334)  on  tenancy  by  entireties. 

Distinguished  in  Jooss  v.  Fey,  129  N.  Y.  10,  29  N.  E.  136,  holding  where  hus- 
band and  wife  equally  contribute  of  own  means  to  purchase  price,  and  conveyance 
is  to  them  as  joint  tenants,  they  do  not  hold  as  tenants  by  the  entirety. 

13  L.  R.  A.  320,  O'BRIEN  v.  CUNARD  S.  8.  CO.  164  Mass.  272,  28  N.  E.  236. 
NesllKencesi  respondeat  ■dperlor. 

Cited  in  Allan  v.  State  S.  S.  Co.  132  N.  Y.  99,  15  L.  R.  A.  168,  28  Am.  St  Rep. 
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Bfi6,  30  N.  E.  482,  holding  under  Btatute  requiring'  paasenger  ahipa  to  carry  "duly 
«iualified  medical  prnctitioner,"  ateamship  company  not  liable  to  pasBenger  for 
n^ligence  of  physician,  if  duly  qualified  practitioner  employed;  Eighmy  v.  Union 
P.  R.  Co.  93  Iowa,  S41,  27  L.  R.  A.  297,  61  N.  W.  1056;  Atchison,  T.  i  S.  F.  R. 
Co.  V.  Zeiler,  54  Kan.  350.  38  Pac.  282 ;  Quinn  v.  Kan»as  City,  M.  t  B.  R.  Co.  94 
Tenn.  720,  28  L.  R.  A.  556,  45  Am.  St.  Rep.  767,  30  S.  W.  1038;  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Scott,  18  Tex.  Civ.  App.  324,  44  S.  W.  589;  Soutliern  P.  Co.  y.  ' 
Alnuldin,  19  Tex.  Civ.  App.  109,  46  S.  W.  650;  South  Florida  R.  Co.  v.  Price,  32 
Fla.  61,  13  vSo.  638,— holding  if  railroad  obligated  to  furnish  medical  or  surgical 
aid  to  Dick  or  injured  employees,  duty  is  dischargetl  when  it  employe  person  of 
ordinary  skill  in  profession;  Haggerty  v.  St.  Louis,  K.  t  N.  W.  R.  Co.  100  Mo. 
App.  450,  74  S.  W.  466,  denying  liability  of  railroad  selecting  surgeon  with  reason- 
able care,  for  his  malpractice  in  treating  employee;  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Sullivan,  141  Ind.  01,  27  L,  R.  A.  84.^,  50  Am.  St.  Rep.  313,  40  N.  E.  138, 
holding  railroad  (urnisliing  surreal  aid  to  injured  employees  gratuitously,  not 
liable  for  negligent  amputation  of  arm;  Collins  v.  New  York  Post  Graduate  Med- 
ical School,  59  App.  Div.  66,  89  N.  Y.  Supp.  106,  holding  public  charitable  hospital 
not  liable  for  negligence  of  surgeon  performing  operation;  Joel  v.  Woman's  Hos- 
pital, 80  Hun,  74,  35  S.  Y.  Supp.  37,  holding  public  charitable  hospital  not  liable 
for  injury  lo  inmate  from  negligence  of  nurse;  Warren  r.  Merchants  Exchange,  52 
Mo.  App.  171,  holding  merchants'  e.\change  conducting  auction  sales  at  ita  call 
board  not  liable  for  failure  oT  clerk  to  record  sale,  unless  negligent  In  making 
appointment. 

Cited  in  note  (31  L.  R.  A.  263)  on  duty  of  carrier  as  to  passengers  taken  ill 
during  journey. 

Distinguished  in  Tompkins  v.  Pacific  Mut.  L.  Ins.  Co.  53  W,  Va.  500,  82  L,  E,  A. 
499,  97  .\m.  St.  Rep.  1006,  44  S.  E.  439,  holding  accident  insurance  company  11- 
ble  for  negligence  of  its  examiner,  removing  and  failing  to  replace  plaster  cast  on 
sprained  foot. 
AHBuKt   JaatlUvXIOn. 

Cited  in  note   ( 15  L.  R.  A.  854)*  on  consent  as  justification  for  assault. 

13  L.  R.  A.  332,  OLD  COLONY  R.  CO.  v.  FRAMINGHAM  WATER  CO.  153  Mass. 

561,  27  N.  E.  602. 
Eminent  dvBialoi  taktns  property  alrr«dr  derated  to  pobllv  nae. 

Cit*d  in  Boston  &  A.  R.  Co.  v.  Cambridge,  166  Mass.  224,  44  N.  E.  140,  holding 
to  authorize  taking  ptopertj  devoted  to  public  use  for  another  public  use,  inten- 
tion to  grant  authority  must  be  plainly  manifested  in  statute;  Chicago,  M.  ft  St. 
P.  R.  Co.  V.  Starkweather,  97  Iowa,  162,  31  L.  R.  A.  185,  50  Am.  St.  Rep.  404,  66 
N.  \V.  87,  holding  street  may  be  opened  across  depot  grounds  of  railroad,  under 
general  authority  of  statute:  Boston  v.  Brookline,  156  Mass.  175,  30  N.  E.  811, 
holding  land  used  as  public  highway  may  be  taken  under  right  of  eminent  domain 
for  purpose  of  laying  water  pipes,  where  two  uses  not  inconsistent;  New  Haven 
Water  Co.  v.  Wallingford,  72  Conn.  302,  44  Atl.  235,  holding  statute  authorizing 
borough  "to  take  and  use  the  water  of  any  stream,  lake,  or  pond,  in  whole  or  in 
part;"  not  authority  for  taking  waters  already  appropriated  to  public  use;  Prince 
v.  Crocker,  166  Mass.  362,  32  L.  R.  A.  612,  44  N.  E.  446,  holding  tax  payers  not 
entitled  to  enjoin  construction  of  subway  through  Boston  Common  and  Publie 
Garden  against  combined  action  of  legislature  in  passing  statute,  and  of  city  in 
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accepting  it;  Framingham  Water  Co.  v.  Old  Colony  R.  Co.  176  Mosi.  412,  S7  S. 
E.  680,  lioiding,  notwithstanding  condemnation  of  pond  by  water  company,-  rail- 
road has  rigiit  to  use  waters  of  pond,  so  far  as  use  does  not  interfere  with  needs 
of  water  company;  Atty.  Gen.  v.  Vineyard  Grove  Co.  181  Mass.  509,  S4  N.  E.  75, 
holding  pi'rson  licensed  to  ereet  building  in  tide  water,  not  entitled  to  maintain 
structure  in  violation  of  dedication  to  public  made  bv  predecessor  in  title. 

Cited  in  note  (63  L.  R.  A.  24G)  on  acquisition  of  water  supply  by  rigbt  of 
eminent  domain. 

Cited  in  5'ilt  Lake  City  Water  &  Electrical  Power  Co.  t.  Salt  Lake  City,  24 
Utah,  290,  67  Pac.  791,  holding  atntijte  authorizing  plaintiff  in  condemnation 
to  enter  upon  land  pending  proceedings,  upon  tiling  suthcient  bond,  not  uncon- 
stitutional; Whitman  v.  Nantucket,  169  Mass,  149.  47  N.  E.  611,  holding  stat- 
ute providing  in  case  of  Jisagreement  as  to  damages,  same  may  be  determined  as 
in  case  of  laying  out  of  highway,  sufficient  in  providing  compensation. 

13  L.  R.  A.  336,  PICO  v.  COHN,  91  Cal.  120,  25  Pac.  970,  25  Am.  St.  Rep.  159, 
27  Pac.  537. 

Jadgmeuti  KTonnda  toF  relief  aaialiiBt  perjnrr- 

Cited  in  Maryland  Steel  Co.  v.  Marney,  91  Md.  374,  48  Atl.  1077;  St«en  v. 
March,  132  Cat.  617,  64  Pac.  994,  holding  use  of  perjured  testimony  in  obtain- 
ing judgment  not  ground  for  setting  aside;  Mcl3ougiill  r.  Walling,  21  Wa<>h. 
487,  7B  Am.  St.  Rep.  849,  58  Pac.  669;  Adamski  v.  Wieczorek,  93  111.  App.  363. 
holding  perjured  testimony  merely  affecting  right  of  evidence  upon  issues  tried, 
not  sufficient  to  support  bill  of  review;  Holton  v.  Davis,  47  C.  C.  A.  259,  108 
Fed,  150,  holding  perjured  testimony  not  ground  for  relief  against  judgmenL 
unless  reasonably  certain  that  judgment  would  have  been  dilTerent,  if  such  tes- 
timony had  not  been  given;  Young  v.  Leach,  27  App.  Div.  296,  50  N.  Y.  Supp. 
670,  holding  action  will  not  lie  for  damages  from  judgment  obtained  through 
perjury  or  subordination  of  perjury.  * 

Cited  In  Bergin  v.  Haight,  99  Cal.  56,  33  Pac.  760.  holding  fraud  upon  juris- 
diction of  court  in  procuring  sale  of  real  estate  in  probate,  ground  for  action  to 
set  aside  sale;  Pepin  t.  Lantman,  28  Ind.  App.  78,  62  N.  E.  60;  Camp  v.  Ward. 
69  Vt.  201,  60  Am,  Bt.  Rep.  929,  37  Atl.  747,  holding  fraud  for  which  judgmMt 
will  be  set  aside,  must  have  relation  to  some  extrinsic  or  collateral  matter,  and 
cot  to  matter  on  which  judgment  rendered ;  Iiangdon  v.  Blaciiburn,  109  Cal.  26, 
41  Pac.  814,  holding  fraud  in  proruring  execution  and  probate  of  will,  and  con- 
cealing same  and  size  of  estate  from  heir,  not  ground  for  equitable  action  to 
declare  trust;  Mulcahey  v.  Dow,  131  Cal.  7.^  63  Pac.  158,  holding  fraud  in 
procuring  order  of  distribution  in  probate,  by  representing  oneself  as  sole  heir. 
not  ground  for  declaration  of  trust;  Sullivan  v.  Lunisden,  118  Cal.  668,  50  Pac. 
777,  holding  mistake  and  inadvertence  of  referees  in  making  partition  of  lands. 
f>round  for  setting  aside  decree  upon  petition  61ed  within  year;  Hanley  v.  Han- 
Icy,  114  Cal.  693,  46  Pac.  736,  holding  false  representation  of  widow  that  real 
estate  was  community  property,  and  that  declaration  of  homestead  bad  b«en 
6led,  not  ground  for  vacating  decree  in  probate  setting  aside  property  as  home- 
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DiBtinguiBhed  in  Silva  v.  SftDtofl,  133  Cal.  542,  71  Pac.  703,  holding  fraudulent 
eooceatnttnt  of  moneja  misappropriated  bf  guardian,  ground  for  setting  asida 
decree  aettling  account. 

13  L.  R.  A.  340,  FREES  v.  BAKER,  81  Tei.  218,  IB  8.  W.  900. 

Cited  in  Keating  Imp.  Cement  t  Mach.  Co.  v.  Terre  Haute  Carriage  &  ^ugsy 
Co.  II  Tex.  Civ.  App.  216,  32  S.  W.  656,  holding  failiag  debtor  ma;  protect  nurcty 
b;  transfer  of  property  Teaaonablf  proportioned  to  amount  of  debt;  Kesaier  v. 
HalfT,  21  Tex.  Civ.  App.  95,  51  S.  W.  4S,  holding  goode  traoaferred  to  creditor 
abBOlutel;,  though  with  intent  to  defraud,  caiwot  be  attached  b;  notice  only. 

Cited  in  footnote  to  Gibaon  v.  ISheehan  28  L.  R.  A.  400,  wbieb  denies  right  of 
surety  companies  indemnif.ving  one  surety  on  t^dal  bond,  to  contribution  againnt 
cosurety. 

13  L.  R.  A.  343,  HOYT  v.  HOYT,  143  Pa.  623,  24  Am.  St,  Rep.  S75,  22  Atl.  756. 
XrademarbB  I  irho  ttra  entitled  to  »e. 

Cited  in  McVey  v.  Brendel,  144  Pa.  248,  13  L.  R.  A.  379,  27  Am.  St.  Rep.  886, 
22  Atl.  912,  holding  Cigar  Matcers'  International  Union,  not  being  trader,  can 
have  DO  dietinctive  trademarii. 
fllmnlatlna;  iimdact  of  ttnolher. 

Cited  in  Lafean  v.  Weeks,  177  Pa.  431,  34  L.  R.  A.  174,  35  Atl.  893,  holding 

manufacturer  not  chargeable  with  infringement  of  trademark  in  use  of  own 
name  or  initials,  though  used  in  eame  kind  of  letters,  and  upon  siime  colored 
background;  Clark  v.  Scott,  4  Lack.  Legal  News,  184.  ]-olding  use  of  one's  name 
upon  tobocco  packages  in  form  indicating  arttUce  for  producing  impression  that 
product  identical  with  that  of  rival  concern,  is  infringement  of  trademark; 
Tygert-Allen  Fertilizer  Co.  v.  J.  E.  Tygert  Co.  21  Pa.  Co.  Ct.  195,  7  Pa.  Dist. 
R.  43],  holding  unfair  trading  in  using  name,  word,  or  device  adopted  by  another 
to  distinguish  his  goods,  and  in  so  using  it  as  to  put  olT  goods  as  those  of  other 
party. 

Cited  in  note  (17  L.  R.  A.  129,  130)  on  use  of  trademarks. 

Distinguished  in  Shepp  v.  Jones,  15  Pa.  Co.  Ct.  184,  3  Pa.  Diet.  R.  542,  35 
W.  N.  C.  20,  holding  equity  will  enjoin  merchant  from  so  simulating  product  of 
another  merchant  as  to  deceive  public. 

13  L.  R.  A.  348,  MOORE  v.  DARBY,  6  Del.  Ch.   193,  18  Atl.  788. 

13  L.  R.  A.  349,  MICHIGAN  MUT.  L.  INS.  CO.  v.  REED,  84  Mich.  524,  47  N. 

W.  1106. 
InaaFsacet  mlarepre««Bl«tlOB*  ttvaldlnK  polli  r. 

Cited  in  Ketchain  v.  American  Mut.  Acci.  Asso.  117  Mich.  523,  78  N.  W.  5, 
holding  agent's  knowledge  of  facts  will  not  avoid  forfeiture,  if  assured  knew  an- 
itwera  in  application  were  untrue;  Boebe  v.  Ohio  Farmers'  Ins.  Co.  93  Mich.  624, 
18  L.  R.  A.  488,  32  Am.  St.  Rep.  510,  53  N.  W.  818,  holding  policj'  not  avoided 
by  failure  of  application  to  show  encumbrance,  when  same  knotvn  to  agent  who 
filled  out  application,  and  had  insured  sign,  without  reading. 
L.  R.  A.  Ac— Vol.  II.— 44. 
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13  L.  R.  A.  353,  FONES  BROS.   HARDWARE  CO.  v.   ERB,  54   Ark    846,   17 

S.  W.  7. 

Contract*   for  pabllc   norlui    plans  and  apec  I  flea  liana. 

Cited  in  Packarl^  y.  Hayes,  B4  Md.  250,  51  Atl.  32,  holding  contract  for  dis- 
posal of  garbage,  let  upon  advertisement  inviting  bidders  to  submit  sciieiii«i 
feasibility  of  which  was  to  be  determined  by  city  council,  void;  Sanitary  District 
T.  Lee,  79  111.  App.  169,  holding  advertisemsnt  for  construction  of  bridge,  cost- 
ing over  9500,  by  sanitary  district,  must  leave  nothing  to  discretion  of  trustees, 
except  to  determine  who  is  lowest  bidder;  Andrews  v.  Ada  County,  7  Idaho,  457. 
US  Pac.  592,  holding  plans  and  specifi cations  for  public  bridge  must  be  adopted 
before  adrertlsing  for  competitive  bids;  Moran  v.  Thompson,  20  Wash.  536,  56 
Pac.  29,  holding  under  city  charter  requiring  contract  for  local  improvement  to 
be  let  to  lowest  bidder,  board  of  public  works  without  authority,  after  accepting 
bid.  to  modify  contract  for  addition  to  waterworks;  Holmes  v.  Detroit,  1^0 
Mich.  238,  45  L.  R.  A.  120,  77  Am.  St.  Bep.  587,  78  N.  W.  200,  holding  advertise- 
ment for  proposals  for  paving  may  limit  bidding  to  material  controlled  by  aiu- 
gle  dealer. 

Kerewtltr  for  prcTloaa  appropriation. 

Cited  in  Wiegel  v.  Pulaski  County,  61  Ark.  77,  32  S.  W.  116,  holding  contract 
made  by  county  judge  for  turnpike  road,  without  previous  appropriation  there- 
for, void;  Thompson  v.  Searcy  County,  6  C.  C.  A.  878,  12  U.  S.  618,  57  Fed.  1035, 
holding  contract  for  courthouse  costing  129,000  valid,  although  only  (2.200  pre- 
viously appropriated. 

Distinguished  in  Durrett  v.  Buxton,  63  Ark.  400,  3S  S.  W.  66,  holding  statute 
rei]uiring  appropriation  before  contract  can  be  made  by  county,  not  applicable 
to  contract  for  building  courthouse  and  jail. 
Advertlaement  for  blda. 

Cited  in  footnote  to  Crowder  v.  Sullivan,  13  L.  R.  A.  647,  which  holds  notice 
for  bids  for  electric  light  contract  unnecessary. 
RiKhta  of  blddcra. 

Cited  in  footnote  to  McNeil  v.  Boston  Chamber  of  Commerce,  13  L.  R.  A.  559, 
which  holds  rights  of  bidders  not  determinable  by  printed  notice  where  terms 
orally  fixed. 

Cited  in  note  (26  L.  R.  A.  709)  on  right  of  lowest  bidder  on  public  contract 

13  L.  R.  A.  359,  SNIDER  v.  BAER,  144  Pa.  278,  22  Atl.  807. 
-Wlllat  Iff*  estate. 

Cited  in  Reynolds's  Estate,  8  Eulp,  190,  holding  devise  of  all  of  testator's  es- 
tate unto  his  wife  "for  and  during  her  natural  life,"  gives  wife  life  estate  only. 
Devlac  of  tre  not  cnt  doirn  Ity  anlnwiiDent  qaalltrlns  ivorda. 

-  Cited  in  footnotes  to  Roth  v.  Rauschenbusch,  81  L.  R.  A.  455,  which  holds  fee 
simple  by  devise  to  one  absolutely  and  forever,  not  cut  down  by  subsequent 
clauHC  as  to  disposition  of  any  remainder  on  devisee's  death;  Comwell  v.  Wul7, 
45  I>.  R.  A.  53,  which  holds  absolute  power  of  disposition  in  instrument  con- 
veying land  carries  full  power  in  land  itself, 
Preeatorr  word*. 

Cited  in  Boies's  Estate,  177  Pa.  lOU,  35  Atl.  724,  holding  absolut«  devise,  fol- 
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lowed  by  declaratioD  of  truit  as  to  same,  with  directiona  that  income  be  paid 
to  devisee  during  life,  gives  devisee  authority  to  diapoae  of  corpus  of  eBtate; 
HendriclcB  v.  Senior,  25  Pa.  Co.  Ct.  223,  17  Montg.  Co.  L.  Rep.  140,  holding  u|t- 
der  devise  to  wife  for  life,  with  directions  that  remainder  ahsll  go  to  such  of 
wife's  relations  as  she  shall  name,  wife  takes  fee;  Byrne  v.  Weller,  61  Ark.  376, 
33,  S.  W.  421,  holding  where  testator  gives  entire  property  to  wife  for  life,  and 
In  subsequent  clause,  after  certain  specilic  bequestB,  gives  to  her  remainder  of 
estate,  wife  takes  fee. 

13  L.  R.  A.  3«0,  WENGEEIXS  APPEAL,  143  Pa.  615,  22  Atl.  869. 

13  L.  R.  A.  382,  ATCHISON,  T.  k,  S.   F.  R.  CO.  v.  TEMPLE,  47   Kan.   7,  27 

Fac.  98. 
Carrlenii   notice  ol  ilamttKe  to   (pelskt. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Collins,  47  Kan.  14,  27  Pac.  99, 
bolding  notice  of  claim  for  damage  for  injury  to  mare  given  from  Ave  to  seven 
days  after  unloading,  sufficient;  Wichita  &  W.  R.  Co.  v.  Koch,  47  Kan-  756, 
28  Pac.  1013,  holding  notice  of  damage  given  nearly  two  weeks  after  delivery 
and  removal  of  stock,  insufficient;  Wichita  &  W.  R.  Co.  v.  Koch,  B  Kan.  App. 
647,  56  Pac.  638,  holding  notice  unnecessary  as  to  stock  dead  at  tim«  of  re- 
loading by  railroad. 

13  L.  R.  A.  364,  LITTLE  ROCK  4  M.  R.  CO.  v.  WILSON,  90  Tenn.  271,  26  Am. 
St.  Rep.  603,  18  S.  W.  613. 

Rallroadst   llabllltr  (or  noavkaervKncc  o(  ■(■tntorr  prrcKntloaii  to  pre- 

Cited  in  Knoxville,  C.  G.  4  L.  R.  Co.  v.  Acufl,  92  Tenn.  34,  20  S.  W.  348,  hold- 
ing statute  making  railrpad  liable  for  damages  from  running  train  without  look- 
out, applicable  where  train  puslied  by  engine;  Iron  Mountain  R.  Co.  v.  Dies, 
!I8  Tenn.  660,  41  S.  W.  800,  holding  liability  of  railroad  for  injury  to  person  by 
engine  and  tender  running  backwards,  in  absolute,  if  not  engaged  in  switching  in 
j-urds;  Southern  R.  Co.  v.  Pugh,  05  Tenn.  421,  32  S.  W.  311,  holding  statute 
not  applicable  where  injury  occurs  during  switching  in  railroad  yajds,  depot 
grounds,  or  side  tracks;  Towles  v.  Southern  R.  Co.  103  Fed.  400,  holding  statute 
not  applicable  whenever  company  compelled  to  run  trains  or  cuts  of  cars  back- 
wards, however  remote  from  switching  yard;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Davis,  62  C.  C.  A.  560,  127  Fed.  937;  Byrne  v.  Kansas  City,  Ft.  a.  &  M,  R.  Co. 
24  L.  R.  A.  699,  9  C.  C.  A.  675,  22  U.  S.  App.  220,  61  Fed.  613,  holding  contribu- 
tory negligence  will  not  defeat  action  for  injuries  based  on  failure  of  railroad 
to  observe  statutory  precautions  to  prevent  accident,  but  may  be  considered  in 
mitigation  of  damages. 

Cited  in  note  (26  L.  R.  A,  294}  on  duty  to  maintain  lookout  on  railroad  train. 

13   L.   R.   A.   366,   FEARN   v.   WEST   JERSEY   FERRY   CO.    143   Pa.   122,   22 

Atl.  708. 
evidence!  record  l>  Bnotkcr  ease. 

ated  in  Walker  v.  Philadelphia,  105  Pa.  173,  78  Am.  St.  Rep.  801,  46  Atl. 
067,  holding  verdict  and  judgment  in  action  by  wife  for  personal  injury,  not  evi- 
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e  defendant,  for  injury  in 

PresaBavtlon  of  nccliccncc. 

Cited  in  Bernhardt  v.  West.  PennirWania  B.  Co.  159  Pa.  364,  2S  At).  140, 
holding  presumption  of  negligence  of  railroad  not  created  by  pasicngtr  itepping 
upon  bung  from  keg  in  alighting  from  train ;  Proud  v.  Philadelphia  £  B.  R. 
Co.  6*  N.  J.  L.  707,  EO  L.  B.  A.  470,  46  Atl.  710,  holding  rftilroad  not  negligent 
because  of  filth   recently  deposited  on   steps  of  car. 

Cited  in  note  (IG  L.' R.  A.  3<1)  on  presumption  of  negligence  from  occurrenre 
of  accident. 

Diatisguished  in  Foster  v.  Old  Colony  Street  B.  Co.  182  Klass.  380,  65  N.  E. 
796,  holding  street  oar  company  liable  to  passenger  alipping  on  ice  accumulat- 
ing on  step  during  storm. 

CitBtrlbiitorT'   nevllyenee. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  t.  Aldridge,  27  Ind.  App.  500,  61 
N.  E.  741,  holding  paaaenger  alighting  from  rear  platform  of  railroad  car,  when 
steps  covered  with  snow  and  ice,  guilt?  of  wntributory  negligence. 

Carrier)  dntr  (o  p«aaenv«ra- 

Cited  in  footnote  to  Sturgis  v.  Eonnls,  27  L.  B.  A.  390,  which  requires  ferry- 
traat  owner's  duty  to  provide  sufficient  bar  to  driveway. 

13  L.  B.  A.  370,  HALLSTBAD  t.  CUBTIS,  143  Pa.  302,  22  AU.  077. 

B>nkB|  Ilabtlltr  ot  atiMibholdcr  mm  p»rtB«r. 

Cited  in  Qibba's  EsUte,  167  Pa.  68,  22  L.  B.  A.  S8i,  27  Atl.  383,  holding  that 
creditor  seelting  to  hold  stockholders  of  bank  Individuallj'  liaUe  >a  partners,  baa 
burden  of  proof  as  to  eiistmce  of  partnership. 

Cited  in  note  (22  L.  B.  A.  273)  on  presumption  as  to  incorporation. 

13  L.  B.  A.  374,  KEHLEB  v.  SCHWICNCK,  144  Pa.  348,  27  Am.  St.  Bep  633,  S3 

Atl.  910. 
Maater  and  aervaBli  datT  «■  to  character  of  appllanoea. 

Cited  in  Shndford  v.  Ann  Arbor  Street  R.  Co.  Ill  Mich.  383,  69  N.  W.  661; 
Linkitus  v.  Butler  Colliery,  7  Kulp,  75;  Reese  v.  Hershey,  163, Pa.  267,  43  Am. 
St.  Bep.  79G,  20  Atl.  907, — holding  negligence  cannot  be  imputed  to  employer 
from  employment  of  methods  or  machinery  in  general  use  in  business;  Mason  v. 
Fourteen  Min.  Co,  82  Mo.  370;  Keenan  v.  Waters,  181  Pa.  260,  37  Atl.  342: 
Hunt  V,  Graham,  15  Pa.  Huper.  Ct.  49;  Bonner  v.  Pittsburgh  Bridge  Co.  5  Pa. 
Super,  Ct.  284, — holding  test  of  employer's  liability  is  whether  employee  exposed 
to  danger  through  failure  to  provide  reasonably  safe  machinery,  and  test  of 
reasonable  safety  is  ordinary  uae;  Dooner  v,  Delaware  &  H.  Canal  Co.  171  Pa. 
600,  33  Atl.  415,  holding  railroad  not  liable  for  injury  to  brakeman  resulting  from 
absence  of  steps  or  handholds  on  freight  car,  same  being  in  common  use;  Rig- 
gins  V.  Fanning,  106  Pa.  S02,  46  Atl.  102,  holding  absence  of  guard  on  laundi? 
mangle  not  negligence,  in  absence  of  evidence  that  guards  are  in  ordinary  ua«; 
Louisville  &.  N,  R.  Co,  v.  Boland,  96  Ata.  629,  18  L.  R.-A.  261,  11  So.  667,  hold- 
ing railway  company  receiving  from  other  companies  for  transportation,  can 
having  couplings  inferior  to  those  in  use  on  its  own  road,  but  in  general  use. 
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not  negligent;  Eckhart  &  S.  Mill  Co,  v.  Schaefer,  101  111.  App.  SOS,  tioMing  evi- 
dence UK  to  otlier  appliances  used  for  certain  purpose  inadniiBHible  on  question 
of  safety  of  appliiincc  complained  of;  Gravadahl  t.  Chicago  Ref.  Co.  85  111.  App. 
347,  holding  evidence  of  better  and  safer  method  of  constructing  scaffold  than 
oouitruction  of  tliat  canning  injury  not  admissible)  HoSner  v.  Prettymau,  6  Pa. 
Super.  Ct.  22,  41  W.  X.  C.  258,  holding  where  evidence  conflicting  as  to  proper 
construction  of  xcafTolding,  question  for  jury. 

Cited  in  footnote  to  Duntley  v.  Inman,  P.  t  Co.  59  L.  B.  A.  TBS,  which  denies 
liability  for  failure  to  furnish  better  belt  shifter  if  one  furnished  under  proper 

Cited  in  note  (48  I..  R.  A.  70)  on  employer's  liability  for  injuries  reoeived  by 
serrants  owing  to  want  of  blocking  at  switches. 
Dntr  ta  WBFB  raiplaree  of  danser. 

Cited  in  Raldwin  v.  TJmer,  20G  Pa.  464,  50  Atl.  38,  denying  employer'i  lia- 
bility (or  failure  to  instruct  boy  of  eighteen  as  to  danger  in  walking  upon  auto- 
matic elevator  doors. 
AAi«BiVtloa  of  Fialc. 

Cited  in  footnotes  to  Mensch  t.  Pennsylvania  R.  Co.  17  L.  R.  A.  460,  which 
holds  danger  from  projection  o(  bolt  from  end  of  car  assumed  by  brakemau; 
Stager  v.  Troy  Laundry  Co.  53  L.  B.  A.  456,  which  holds  rink  of  hand  passing 
under  guard  rails  into  rollers  not  assumed,  as  matter  of  law,  by  servant  oper- 
ating mangle  in  laundry. 
ContFlbmlorr  BrKllssBee. 

Cited  in  Schmidt  v.  Cook,  4  Misc.  87,  23  N.  Y.  Supp.  799,  holding  child  of 
eleven  years,  and  in  poaseasion  of  faculties,  responsible  for  observftnce  of  care 
for  personal  safety,  but  only  of  dt^ee  proper  to  age  and  condition;  Greenway 
V.  Conroy.  160  Pa.  189.  34  W.  N.  C.  OS,  40  Am.  St.  Rep.  71.5.  -28  Atl.  092,  hold- 
ing court  cannot  asRume  that  boy  over  fourteen,  with  six  months  experience  in 
machine  shop,  incapable  of  forming  judgment  of  danger  of  climbing  ladder  to  put 
belt  on  pulley.  Dynes  v.  Bromley,  203  Fa.  630,  57  Atl.  1123,  and  Bacbmel  v. 
Clarlc,  205  Pa.  321,  62  L.  R.  A.  902,  64  Atl.  1027,  holding  whether  child  exer- 
cised care  eommensurate  with  age  and  discretion,  question  for  jury;  Parker  v. 
Washington  Electric  Street  R.  Co.  207  Pa,  441.  66  Atl.  1001.  holding  contributory 
neglipence  of  child  seven  years  and  eight  months  old,  question  for  court,  where 
facts  settled  and  inferences  clear;  Pennsylvania  Co,  v.  Finney,  145  Ind.  500,  42 
N.  E.  818,  holding  brakeniHn  descending  ladder  of  freight  car,  without  U<oking 
out  for  water  plug  situated  dangerously  near  track,  guilty  of  contributory  neg- 

i'ited  in  footnote  to  Duntley  v.  Inman,  V.  &  Co.  50  L,  R.  A.  785,  which  holds 
want  of  exre  not  shown  by  breaking  of  piece  of  machinery  causing  servant's 
death. 

Distinguished  in  Pick  v.  Jackson.  3  Pa.  Super.  Ct.  383,  30  W.  N.  C.  537.  hold- 
ing where  it  clenrly  appears  employee  had   intelligent  knowledge  of  risk,   juiy 
should  be  instructed  to  find  for  defendant. 
iHtractlons  ta  Jarr, 

Cited  in  Dooner  t,  Delaware  4  H.  Canal  Co.  164  Pa.  34,  30  Atl.  260,  holding 
instruction  on  damages  stating  "no  sane  man  would  lose  leg  tor  any  conipeiiiw- 
tion."   prejudicial. 
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.  BRENDELs  144  Pa.  235,  27  Am.  St.  Rep.  025,  22 

Union  Inbelai  rts^t  of  nnlon  to  proteet. 

Cit«d  in  SchmaJz  t.  Woolej,  66  N.  J.  Eq.  661,  39  Atl.  639.  holding  astodatioa 
of  joumejmen  hatUra,  not  owning  or  trading  in  hats  to  which  label  applied, 
cannot   enjoin  use  of  counterfeit  union   label   b7  hat   manufacturer. 

Cited  in  footnpt«  to  Cohn  v.  People,  23  L.  R.  A.  S21,  which  holds  statute  giT- 
ing  right  to  trtde-mark  in  union  label  valid. 

Cited  in  note  (29  L.  R.  A.  200,  206>  on  protection  of  trade  union  labels  ft 
trade-marks. 

Disapproved  in  Bettertnau  Broe.  v.  Powers,  102  Ky.  140.  39  L.  R.  A.  213, 
80  Am.  St.  Rep.  346,  43  S.  W.  180,  holding  employee  whose  Bkilled  labor  createi 
demand  for  commodity,  and  increases  wages,  has  property  right  in  exclusive  use 
of  label  to  designate  product;  State  v.  Bishop,  123  Mo.  331,  2ft  L.  R.  A.  203, 
49  Am.  St.  Bep.  G69,  31  S.  W.  9,  holding  use  of  label  ot  cigar  maimers  union  may 
be  protected  by  making  use  ot  counterfeit,  misdemeanor,  though  ownership  not 
exclusive. 

l«nli«l    dlBCTlnilnntlns  nsn'nst   nonunion   1*lM»r. 

Cited  in  StaU  v.  Hagen,  6  Ind.  App.  lOS,  33  N.  E.  223,  holding  union  labd 
declaring  opposition  to  all  "inferior  rat-shop,"  etc.,  "workmanship,"  not  beyond 
protection  of  law;  Cohn  v.  People,  U9  III.  493,  23  L.  R.  A,  824,  41  Am.  St.  Rep. 
304,  37  N.  E.  60,  holding  union  label  declaring  opposition  "to  inferior  rat-shop, 
coolie,  prison,  or  filthy  teneinriit  house  workmanship"  not  contrary  to  rules  of 
morality  or  puhlic  policy. 
Statnte  tiFotectInK  nae  conslllntlonnl. 

Cited  in  Com.  v.  Norton,  IB  Pa.  Super.  Ct.  432,  AfTirming  9  Pa.  Dist.  E.  132. 
23  Pa.  Co.  Ct.  .'966,  liolding  statute  making  counterfeiting  label  of  cigar  maker's 
union   indictable  offense,  not  special   legislation. 
ConnterreltluK  Inbeli  IntenllOB. 

Cited  in  Com.  v.  Norton,  16  Fa.  Super.  Ct.  431,  holding  innocent  intentjon  can- 
not be  claimed  by  one  using  counterfeit  cigar  label. 

13  L.  R,  A.  380,  WILMER  v.  THOMAS,  74  Md.  486,  22  Atl.  403. 
TrnnHfer  of  imdc-mnrk  nnd  Kood  will. 

Cited  in  .4cnie  Harvester  Co.  v.  Craver,  110  111.  App.  419,  holding  sale  of 
manufacturing  plant  and  everything  thereunto  appertaining  includes  good  will. 

Cited  in  footnotes  to  Slack  v,  Suddoth,  45  L.  R.  A.  689,  wiiich  denies  outgoing 
partner's  right  to  have  first  sale  of  good  will  of  dental  business;  Merchants'  Ad- 
Sign  Co.  V.  Sterling,  46  L.  R.  A.  142,  which  holds  stockholder's  attempt  to  trans- 
fer good  will  of  corporation  with  stock,  invalid. 

Cited  in  note  (46  L.  R.  A.  542,  543  544)  on  transfer  of  trade  mark  by  bank- 
ruptcy or  insolvency  assignment. 

13  L.  R.  A.  383,  ALTGELT  v.  SAN  ANTONIO,  81  Tes.  436,  17  S.  W.  76. 
BxclaslTC  trancblse. 

Cited  in  footnote  to  Vincennes  v.  Citizens'  QasHght  i.  Coke  Co,  IG  L.  R,  A. 
4S5,  which  holds  exclusive  use  of  streets  foi  gaspipes  not  implied  by  giant  of 
privilege  to  lay  same. 
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Cited  in  oote  (16  L.  R.  A.  260)  on  power  of  public  officers  to  make  contrntrts 
bi:i<ling  on  their  succesaoTs,  or  for  a  t«rni  of  years;    (61   L.  R.  A-  82)   on  right 
to  confer  exclusive  fruichiBe  for  nunicipal  water  iupply. 
MnBlclpal  e«ntrae(a|   iBjaaetlvii. 

Cited  in  Dallas  Electric  Co.  v.  Dallas,  23  Tex.  Civ.  App.  328,  68  8.  W.  153, 
holding  taxpayer  not  entitled  to  enjoin  performance  of  contract  for  electric  light- 
ing because  of  informality,  without  showing  of  injury;  Wood  v.  Victoria,  18 
Tex.  Civ.  App.  580,  46  S.  W.  284,  refusing  to  enjoin  performance  of  illegal  con- 
tract to  furnish  water  outside  city  limits,  on  petition  of  taxpayer,  in  absence 
of  showing  of  injury,  for  which  there  is  no  adequate  protection  at  law. 

Cited  in  footnote  to  Westminster  Water  Co.  v.  Westminster,  64  L.  R.  A.  630, 
which  denies  right  of  municipality  to  contract  for  perpetual  water  supply. 

Cited  in  note  (61  L.  R.  A.  76)  on  rights  of  taxpayer  in  relation  to  mimicipat 
water  supply. 

Distinguished  in  Thaison  v.  Sanchez,  13  Tex.  Civ.  App.  76,  35  B.  W.  478,  hold- 
ing payment  of  salary  voted  mayor  during  term  properly  enjoined,  where  eom- 
pensation  dependent  on  fees,  and  thereafter  office  deprived  of  fees. 
TazatlOBi  lllevBl  «xeBi|>ttoBB. 

Cited  in  Tampa  v.  Kaunitz,  39  Fla.  69B,  63  Am.  St.  Rep.  202,  23  So.  41S, 
holding  entire  HBsesstoent  not  invalid  because  of  taxable  property  placed  on  as- 
sessment roll,  and  taxes  extended,  with  fraudulent  intention  not  to  collect  same; 
Barbee  v.  Dallas,  26  Tex.  Civ.  App.  573,  S4  S.  W.  1018,  holding  personal  prop- 
erty of  branch  of  religious  publishing  house  not  within  constitutional  provision 
exempting  "institutions  of  purely  public  charity." 

Cited  in  notfs  (15  L.  R.  A.  861)  on  power  of  municipality  to  exempt  property 
from  taxation;  (60  L.  B.  A.  653)  on  taxation  of  municipal  waterworks;  (61 
L.  R.  A.  67)   on  consideration  for  contract  for  municipa]  water  supply. 

13  L.  R,  A.  388,  DEMPSEY  v.  PFORZHEIMER,  86  Mich.  652,  4B  N.  W.  465. 
Valldltr   of  anrecordEd    mortB«Be   aa   aaralBBl    creditors. 

Cited  in  Vining  v.  Millar,  116  Mich.  146,  74  N.  W.  45S,  holding  unrecorded 
chattel  mortgage  invalid  as  against  subsequent  creditor  of  mortgagor,  who  takes 
mortgage  without  notice  of  prior  lien;  Landis  v.  McDonald,  88  Mo.  App.  340, 
holding  recorded  mortgage  quallQed  by  unrecorded  agreement  permitting  mort- 
gagor to  purchase  goods,  invalid  against  subsequent  creditors;  Blumauer  v. 
Clock,  24  Wash.  600,  85  Am.  St.  Rep.  966,  64  Pac.  B44,  holding  sennnt  taking 
employee's  lien  for  service  rendered  with  actual  knowledge  of  mortgage,  has  su- 
perior lien;  Read  v.  Homer,  90  Mich.  157,  51  N.  W.  207,  holding  purchaser  of 
land  with  actual  knowledge  of  unreiM^rded  mortgage  on  movable  building,  not 
purchaser  in  good  faith  within  recording  statute;  Kuggles  v.  Cunnedy,  127  Cal. 
299,  46  L.  K-  A.  374,  footnote,  p.  371,  S3  Pac.  911,  questiuniiig,  without  deciding, 
validity  of  unrecorded  mortgage  as  against  previous  creditor. 

Distinguished  in  Littauer  v.  Ilouck.  B2  Mich.  164,  31  Am.  St.  Rep.  572,  82  N. 
W.  464,  holding  lien  of  judgment  for  debt  contracted  before  e.tecution  of  unre- 
corded mortgage,  and  of  which  agent  or  attorney  01  creditor  had  notice  before 
suit  brought,  not  superior, 
Rlclit  to  ttanteiit  Tslldllr  ol  morlsase. 

Cited  in  Union  Nat.  Bank  v.  Oium,  3  K,  D.  200,  44  Am.  St.  Rep.  533,  S4  N, 
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W.   1034,  holding  general  creditor  without  lien  cannot  «ontpst  validity  ol  prior 
unr«oorded  uhattel  mortgage. 

HoPtsrase  of  propertr  not  1b  Ii«Ibc> 

Cited  to  note   (23  L.  R.  A.  464,  477)  on  gale  or  mortgage  of  future  crops. 

13  L.  R.  A,  394,  O'CONNELL  v.  EAST  TENNESSEE,  V.  4  G.  R.  CO.  37  Ga.  246, 

37  Am.  St.  Bep.  246,  13  S.  E.  489. 
RiBlit  to  prated  laad  trmm  OTCrRaiT  of  river. 

Followed  in  Sollivan  v.  Dooley,  31  Tex.  Civ.  App.  590,  73  S.  W.  82,  granting  in- 
junction against  construction  of  levee  increasing  overflow  of  lands  of  opposite 

Cited  in  Kansas  Citj,  M.  *  B.  R.  Co.  v.  Smith,  72  Miss.  682,  27  L.  R.  A.  763, 
49  Am.  St.  Rep.  519,  17  So.  78,  holding  railroad  not  liable  for  increasing  oror- 
flow  of  river  on  opposite  aide  from  embankment,  when  channel  left  mile  to  mile 
and  half  wide;  Cairo,  V.  A.  C.  K.  Co.  v.  Brevoort.  25  L.  R.  A.  533,  62  Fed.  131, 
holding  overflow  of  river  in  times  of  ordinary  flood,  constitute  waters  of  river, 
and  are  not  surface  waters  which  riparian  proprietor  may  turn  at  will. 

Cited  in  footnote  to  Payne  v.  Kansas  City,  J.  i.  C.  B.  H.  Co,  17  L.  R.  A.  628. 
which  holds  dam  to  protect  land  built  by  legislative  authority  in  abandoned  river 
bed  a  lawful  public  improvement. 

Disapproved  in  Jean  v.  Pennsylvania  Co.  &  Ind.  App.  67,  36  N.  E.  159,  hold- 
ing railroad  not  liable  in  damages  for  conatruction  of  embankment  to  protect 
right  of  way  from  overflow  of  river  in  time  of  high  water. 
Dlvertlnc  ckaauel  of  aarface  iratera. 

Cited  in  Albany  v.  Sikes,  94  Ga.  33,  26  L.  R.  A.  654.  47  Am.  St.  Rop.  132, 
20  S.  £.  257,  adopting  rule  of  civil  law,  that  owner  of  servient  estate  cannot 
by  diverting  natural  channel  of  surfaoe  water,  cast  whole  burden  upon  estate  of    • 
neighbor,  and  referring  with  approval  to  annotatitm  in  13  L.  R.  A.  394. 

Cited  in  footnote?  to  Champion  v.  Crandon,  18  L.  R.  A,  856,  which  holds  di- 
versiion  of  surface  water  by  changing  grade  of  highway  not  actionable;  Johnson 
V.  Chicago,  St,  P.  M.  &  O,  R.  Co.  14  L.  R.  A.  495,  which  authorizes  diversion  of 
surface  water. 

Cited  in  note   (25  L.  R.  A.  53tl,  531)  on  what  is  surface  water. 

13  L.  R.  A.  401,  PAPPENHEIM  v.  METROPOLITAN  ELEV.  R.  CO.  128  N.  Y. 
436,  26  Am.  St,  Rep.  486.  28  N.  E.  518. 

Followed  without  discussion  in   Sterry  v.  New  York  Elev.  R.  Co.   129  N.  T, 
620,  29  N.  E.  68,  and  Odell  v.  New  York  Elev.  R.  Co.  130  N.  Y.  691.  29  N.  E. 
998. 
RlKkt  of  Holloa   for  damaKe   from  coBatracttoB  of  rBllntad   Ib        rrrt. 

Cited  in  footnotes  to  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.-  57  L. 
R.  A.  237,  which  denies  right  to  recover  for  injury  to  apartment  house  from 
elevated  road  crossing  highway  10  feet  away;  Dc  Geofroy  v.  Merchants'  Rridgf 
Terminal  R.  Co.  64  L.  R.  A.  059,  sustaining  right  of  abutter,  not  owning  fee  in 
street,   to  compensation   for  oonslruction  of  elevated   railroad. 

Disapproved  in  Kitlil  v,  Chicago  4  N.  W.  R.  Co,  101  Wis.  53.  77  N.  W.  155, 
holding  consent   to  occupancy   of  street   l)y   railroad   makes   possession   rightful. 
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subject   oiil;   to   right   of   abutting  owner   to  compensation  for  property  tftkeili 
and  daniRges  to  property  not  taken, 

RtBht  at  Df^Ilan  for  Irrapaiw  to  real  propertr- 

Cited  in  Hntton  v.  Metropolitan  Elev.  R.  Co.  19  App.  Div.  248,  46  N.  Y.  Supp. 
109,  Iiolding  owner's  rigbt  of  action  (or  interference  with  e«Bement«  of  light, 
air,  and  accesH,  oeasen,  aa  to  him  with  conveyance  of  premiKs;  Badger  v.  Mayer, 
8  Misc.  534.  28  N.  Y.  Supp.  765.  and  Stokps  v.  ManhatUn  R.  Co.  47  App.  Div.  60, 
62  N.  Y,  Supp.  333,  holding  plaintiff  in  action  to  enioin  maintenance  of  elevated 
railway,  who  eonveys  property  pending  proceedings,  loses  right  to  restrain  con- 
tinuance of  trespass,  although  all  damages  reserved;  Pegram  v.  New  York  Elev. 
B.  Co.  147  N.  Y.  146,  41  N.  E.  424,  holding  reservation  in  conveyance  of  dam- 
ages which  have  accrued,  or  which  ma;  thereafter  accrue,  from  elevated  railway, 
will  not  entitle  grantor  to  rtamoges  accruing  subsequent  to  conveyance;  Israel 
V.  Metropolitan  Elev.  R.  Co.  58  App.  Div.  288,  69  N.  Y.  Supp.  218,  holding  plain-  ' 
tiff  selling  property  pending  proceeding  to  enjoin  trespass  by  elevated  railway, 
and  for  damages,  entitled  only  to  damages  niistained  before  action  begun. 

FnrekKBrra    or   leaaeea  mitri    coibibUbIob    of    coHllBalOK    trcapnn*. 

Cited  in  Sterry  v.  New  York  Elev.  R.  Co.  3  Silv.  Ct.  App.  599,  29  N.  K  68, 
holding  purchasers  of  premises  after  construction  of  elevated  railway  entitled  to 
fee  damage  m  account  of  maintenance  and  operation;  Hughes  v.  Metropolitan 
Elev.  R.  Co.  130  N.  Y.  28,  28  N.  E.  765,  holding  purchaser  suhsequent  to  er«i»- 
tlon  of  elevated  railway  entitled  to  fee  damages  from  time  of  erection  to  trial 
of  action;  Shepard  v.  Manhattan  R.  Co.  169  N.  Y.  166,  62  N.  B.  ISI,  holding 
reservation  in  deed  of  right  of  action  for  damages  from  construction  of  elevated 
milvay  does  not  deprive  subsequent  grantee  of  right  to  maintain  action;  Ward 
V.  Metropolitan  Elev.  R.  Co.  ISS  N.  Y.  44,  46  N.  E.  319,  Atlirming  82  Hun,  549, 
31  N.  Y.  Supp.  527,  holding  wrongful  chsrncter  elevated  railway's  possession 
of  easements  of  light,  air,  and  access,  appurtenant  to  abutting  property,  not  pre- 
sumed to  continue  in  support  of  action  tor  damages  by  purchaser,  without  notice 
of  prior  release  by  grantor;  Flammer  v.  Manhattan  R.  Co.  56  App.  Div.  184,  67 
N.  Y.  Supp.  617,  and  Wallach  v.  ManhatUn  R.  Co.  60  N.  Y.  S.  R.  171,  28  N.  Y. 
Supp.  4B3,  holding  purchasers  pending  action  to  enjoin  trespass  of  elevated  rail- 
nay,  and  for  damages,  cannot  be  joined  as  parties  plaintiff;  Storms  v.  Manhattan 
R.  Co.  178  N.  Y.  500,  66  L.  K.  A.  625,  71  N.  E.  3,  Affirming  77  App.  Div.  98, 
79  N.  Y,  Supp.  80,  holding  tenant  owning  building,  taking  renewal  lease  after 
construction,  may  recover  damages  occasioned  by  elevated  railroad;  Bly  v.  Edi- 
son Electric  Illuminating  Co.  172  N.  Y.  21,  53  L.  R.  A.  508,  64  N.  E.  745  (dis- 
senting opinion),  majority  holding  tenant  entering  after  creation  of  nuisance 
by  electric  lighting  plant,  may  maintain  action  to  abate  nuisance  and  for  dam- 
ages sustained. 

Distinguished  in  Re  Grade  Crossing,  64  App,  Dit.  78,  71  N,  Y.  Supp.  674, 
holding  owner  of  e<inity  of  redemption,  and  not  purchaser  at  foreclosure  sale, 
or  his  assignee,  entitled  to  damages  for  change  of  grade  made  pending  foreclo- 
sure proceedings;  Burkhalter  v.  Oliver,  88  Ga.  479,  14  S.  E.  704,  holding  where 
person  in  possession  of  land  at  time  of  construction  of  railroad  not  owner,  but 
purchases  before  action,  he  cannot  recover  damages  for  permanent  injury  to  free- 
hold. 
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Cited  in  Kcmochan  v.  Manhattan  R.  Co.  161  N.  Y.  344,  55  N.  E.  M6.  holding 
underground  leaae  beginning  before  construction  of  elevated  railway,  and  con- 
tinuing for  torm  of  years  thereafter,  with  rental  to  be  fixed  at  atnted  inlenals. 
lessor  entitled  to  dama^^B  for  depreciation  in  rental  value  from  Grst  readjust 
ment  of  rent  after  constrtiction  of  road;  Mitchell  v.  Metropolitan  Elev.  R.  Co. 
134  N.  Y.  14,  31  N.  E.  260,  holding  upon  death  of  owner  intestate,  right  of  action 
for  subsequent  damage  from  unlawful  construction  of  elevated  railway  vests  in 
heirs,  and  same  not  barred,  although  damages  erroneously  recovered  by  trustee 
under  will;  Thompson  v.  Manhattan  R.  Co.  130  N.  Y.  3«3,  20  N.  E.  264.  holding 
remainder-men  may  maintain  action  to  enjoin  continuance  ol  trexpass  by  e!i- 
vated  railway,  as  injury  to  inheritance;  Mortimer  v.  Klanhattan  R,  Co.  120  N. 
V.  84,  29  N.  E.  6,  holding  executors  entitled,  as  trustees  under  will,  to  recover 
for  depreciation  in  rental  value,  from  wrongful  construction  of  elevated  railway, 
both  before  and  aince  death  of  testator. 

DiHtinguisb»d  in  Eemochan  v.  Nev  York  Elev.  R.  Co,  128  N.  Y.  36S,  29  N.  E. 
66,  holding  owner  who  has  leased  premises  for  term  of  years,  after  construction 
of  elevated  railway,  may  maintain  action  for  impairment  of  easements  appur- 
tenant to  premises. 

Remedy  tor  penuKiiHt  treapaaB   la  real  proyertT. 

Cited  in  Rumsey  v.  New  York  &  N.  E.  R.  Co.  63  Hun,  205,  17  N.  Y.  Supp, 
672,  holding  judgment  for  damages  from  construction  o(  railroad  cutting  off 
plaintiff's  access  to  river,  not  bar  to  action  for  damages  subsequently  accruing. 

—  Uamase  to  tee  Mot  recoverable  tn  law  action. 

Cited  in  Paret  v.  New  York  Elev.  R.  Co.  46  N.  Y.  S.  R.  32,  18  N.  Y.  Supp. 
580,  holding  damages  for  loss  of  fee  or  selling  value  cannot  be  recovered  in 
common-law  action  for  money  only ;  Mott  v.  Lewis,  52  App.  Div.  660,  65  N.  Y. 
Supp.  31,  holding  in  trespaas  for  piling  dirt  upon  plaintiff's  premises  recovery 
is  limited  to  damages  accruing  prior  to  commencenjent  of  action;  Reed  v.  Canaa- 
tota  Northern  R.  Co.  47  N.  Y.  S.  R,  601,  20  N.  Y,  Supp.  241,  holding  in  tres- 
pass for  unlawful  construction  of  railroad,  difference  in  value  of  land  before  and 
after  construction  of  road  not  measure  of  damage;  Mitchell  v.  White  Plains, 
ei  Hun,  192,  36  N.  Y.  Supp.  204,  holding  unlawful  appropriation  of  land  for 
highway  and  sewer  purposes  does  not  give  owner  right  of  action  to  compel 
purchase  by  trespasser  at  price  fixed  by  court;  Covert  v.  Valentine,  50  N.  Y. 
S.  R.  518,  21  N.  Y.  Supp.  219,  holding  in  action  for  damages  for  diverting  water 
from  pond,  plaintiff  entitled  to  recover  only  damages  from  diminution  in  value 
down  to  commencement  of  octiini. 

—  Renedr  br  iBjanctlon. 

Cited  in  Connole  v.  Boston  ft  M.  Consol.  Copper  ft  Silver  Min.  Ca  20  Moot. 
527,  52  Pac  263,  and  Olivclla  v.  New  York  ft  H.  R.  R.  Co,  31  Misc.  206,  64  N.  Y. 
Supp.  1086,  holding  owner  of  property  affected  by  illegal  structure  may  resort 
to  equity  to  prevent  continuance  of  trespass,  and  to  ovoid  multiplicity  of  ac- 
tions at  law;  Korader  v.  Kings  County  Elev,  R.  Co.  41  App.  Div.  359,  5B  X.  Y. 
Supp.  518,  holding  consent  of  abuttiug  owner  to  construction  of  elevated  rail- 
way, but  reserving  right  to  compensation,  docs  not  preclude  action  to  rei'traia 
operatitm,  unless  damages  paid;  Black  v.  Brooklyn  Heights  R.  C-o.  32  App.  Div. 
472,  53  N.  Y.  Supp.  312,  holding  court  in  its  discretion  may  grant   injunction 
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against  unnutliorjzed  use  of  street  by  railwaj,  or  give  reaaonble  time  to  obtain 
requisite  conaentK ;  Hahl  v.  Sugo,  27  iUec.  7,  57  N.  Y.  Supp.  920,  holding  owner 
of  building  pnuroaching  upon  adjoining  preniiaes,  may  be  compelled  bv  manda- 
tory injunetion  to  remove  aame,  notwiChBtandtng  offer  to  pay  value;  Ackernmn 
T.  True,  SB  App.  Div.  58,  66  N.  ¥.  Supp.  6,  and  Goldbacher  v.  Eggers,  38  Mi<c. 
39,  76  N.  Y.  Supp.  881,  holding  in  action  to  compel  removal  of  wall  and  for 
damages,  plaintiff  entitled  to  injunction  and  to  damages  only  to  entry  of  judg- 
ment; Stowera  v.  Gilbert,  156  N,  Y.  604,  51  N.  E.  282,  holding  rewvery  for  only 
temporary  damage  from  encroachment  of  wall  over  division  line,  can  be  bad  in 
action  for  injunction;  Brown  v.  Onterio  Talc  Co.  81  App.  Div.  274,  80  N.  Y. 
Supp.  837,  holding  riparian  proprietor  entitled  to  injunction  ngainst  niainte- 
nance  of  dam  of  private  corporation,  causing  river  to  overflow  premisca  in  times 
of  high  water;  Prutt  v.  New  York  C.  A  H.  R.  R.  Co.  90  Hun,  88,  35  N.  Y.  Supp. 
6B7,  refusing  temporary  injunction  pending  triaJ  of  action  to  enjoin  change  of 
grade  crossing  for  railway,  without  compensation  to  abutting  owner. 

Distinguisbed  in  Crenccnt  Min.  Co.  v.  Silver  King  Min.  Co.  IT  Utah.  4(12, 
70  Ara.  St  Rep.  SIO,  54  Puc.  244.  holding  maintenance  of  pipe  line  for  convey- 
ance of  water  aero<ts  land  of  another  will  not  be  enjoined,  where  no  appreoi-ible 
damage  sustained,  and  trespasser  would  suffer  irreparable  injury. 

Cited  in  Amerman  v.  Deane,  132  N,  Y.  361,  28  Am.  St.  Rep.  584,  30  N.  E.  741, 
holding  in  equity  action  to  enjoin  maintenance  of  tenement  house,  erected  in 
violation  of  cov'cnant  in  deed,  damnges  for  permanent  injury  may  be  recovered; 
Pe^fc  V.  Schenectady  R,  Co.  170  N.  Y.  308,  63  N.  E.  357,  holding  io  action  to 
enjoin  street  railway  from  occupying  street,  defendant  not  entitled  as  of  right 
to  alternative  relief  of  paying  damages  in  lieu  of  perpetual  injunction;  Equi- 
table Life  .isBur.  Soc.  v.  Brennan,  30  Abb.  N.  C.  277,  24  N.  Y.  Supp.  783,  hold- 
ing party  erecting  undesirable  building  in  violation  of  covenant  may  have  elec- 
tion to  pny  damages  to  avoid  permanent  injunction;  Gallagher  v.  Kingston  Water 
Co.  25  App.  Div.  84,  49  N.  Y.  Supp.  250,  sustaining  injunction  against  perma- 
nent diversion  of  waters  from  mill  by  water  company,  unless  company  elects 
to  make  compensation  for  rights  taken;  Herman  v.  Manhattan  R.  Co.  58  App. 
Div.  372,  68  N.  Y.  Supp.  1020,  holding  in  action  to  enjoin  maintenance  of  ele- 
Tated  railway,  judgment  in  gross  sum  for  past  and  future  damages,  and  (riving 
execution  therefor,  without  tnjunetion,  erroneous;  New  York  v.  Pine,  185  U.  S. 
104,  46  L.  ed.  825,  22  Sup.  Ct.  Rep.  592,  Reversing  103  Fed,  339,  holding  in 
action  to  enjoin  diversion  of  waters  of  stream,  court  of  ecjuity  may  award  com- 
pensation in  lieu  of  cessation  of  trespass,  although  trespasser  could  not  have 
acquired  right  of  appropriating  water  by  condemnation;  St.  Paul,  M.  &  N.  R. 
Co.  V.  Western  U.  Teleg.  Co.  55  C.  C,  A.  283,  113  Fed.  519,  holding  equity  may, 
upon  railroad's  application  for  injimction  against  use  of  lines  on  right  of  way 
upon  expiration  of  agreement  with  telegraph  company,  determine,  and  permit 
continued   use   upon  payment  thereof,   reasonable  compensation. 

Cited  in  note   (20  L.  R.  A.  7651  on  damages  in  lieu  of  injunction. 


Heiuare  »f  damssCB  for  Irespaaa  to  real  ■ 

Cited  in  Ottawa,  0.  C.  ft  C.  G.  R.  Co,  v.  Peterson,  51  Kan.  607,  33  Pac.  606,  ( 
Chicago,  K.  ft  W.  R.  Co,  v.  Union  Investment  Co.  51  Kan,  603,  33  Psc.  3 
bolding  in  action  hy  abutting  o«-ner  to  enjoin  construction  of  railroad  in  atrei 
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and   for  damages,   plaintiff  may   recover  damagea   suffered  to   eommcnteroent  of 
action,  but  not  for  depreciation  in  value  of  propi^rtj. 

^^-^  When  damnKC  pemaaiivnt. 

Cited  in  Knimwiede  v.  Manhattan  R.  Co.  0  Misc.  555,  30  N,  Y.  Kupp.  400, 
holding  that  measure  of  permanent  dama^  from  trespass  of  elevated  railway 
is  difTerence  between  fair  market  value  of  property  without  railway,  and  iliat 
with  railway,  less  lipiiefits;  Mitchell  v.  Metropolitan  Kiev.  E,  Co.  132  N.  Y.  B54. 
30  N.  E.  366,  holding  evidence  of  value  of  property  without  elevated  railway. 
material  and  relevant,  in  action  for  injunction  because  of  wrongful  appropria- 
tion of  easementBi  lie  New  York  Kiev.  R.  Co.  76  Hun,  388,  28  N.  Y.  tSupp.  110. 
holding  in  aaaessment  of  damages  in  condemnation  proceedings  neither  past 
damages,  nor  paat  benefits,  con  be  considered. 

13  L.  B.  A.  408,  LEMP  v.  FULLERTON.  83  Iowa,  182,  48  N.  W.   1034. 

Followed  without  diacusaion  in  Anheuser-Buwh  Brewing  Abbo.  v.  Fullerton, 
83  Iowa,  760,  Appx.  50  N.  W.  56. 

Cited  in  P.  Schoenhofen  Brewing  Co.  v.  Armatrorg,  89  Iowa,  676,  57  N.  W, 
430,  holding  replevin  will  not  lie  for  property  taken  by  sheriff  under  search 
warrant. 

13  L.  R.  A.  411,  GILBKRT  v.  ELDRIDGE,  47  Minn.  210,  49  N.  W,  67». 

Referred  to  for  facts  in  Gilbert  v.  Emerson.  60  Minn.  63.  61  N.  W.  820. 
nipMrlBB   rlarhta  aeparated    trona   Hhore  landa. 

Cited  in  Duluth  v.  St.  Paul  ft  I).  R.  Co.  49  Minn.  210,  51  N.  W.  1163,  holding 
platting  of  Bubmergeil  land  beyond  ^^treet  parallel  to  lake  shore,  and  also  under 
water,  indicates  intention  that  streets  running  into  former  street  should  not 
extend  beyond  it;  Bradshaw  v.  Duluth  Imperial  Mill  Co.  52  Minn.  63,  53  N.  W. 
1066.  holding  platting  of  land  partly  submerged  into  blocks  and  streets,  indi- 
cates intention  to  sepiirate  same  from  shore  blocks  so  that  conveyance  of  shore 
block  will  not  carry  riparian  riglits. 

Cited  in  note  (40  L.  R.  A.  394)   on  separation  of  riparian  rightn  from  upland. 

Distinguished  in  State  v.  St.  Paul  t  D.  R.'Co.  81  Minn.  424.  84  N.  W.  30S, 
holding  riparian  right*  cannot  be  taxed  as  real  estate  indeiwmleirt  of  parent  es- 
tate to  which  they  belong,  until  separated  therefrom  by  <iome  act  of  owner. 
Gffeet  of  conveyance  of  ahore  iiDd  anbncriKcd  landa  to  different  iteraoBH. 

Cited  in  Duluth  v.  St.  Paul  &  D.  R.  Co.  49  Minn.  209,  51  N.  W.  1IIS3.  holding 
riparian  proprietor  may  convey  tee  in  land  above  shore  line,  and  reserve  pri- 
vate rights  in  land  under  water,  originally  appurtenant  to  estate;  Gilbert  v. 
Emerson,  55  Minn.  259,  43  Am.  St.  Rep.  502,  i>6  N.  W.  818.  holding  where 
submerged  land  platted  into  blocks  not  extending  to  navigable  waters,  conv^- 
nnce  of  outer-most  blocks  carries  riparian  riglits  as  against  origiiuil  proprietor, 
and  his  grantee  of  shore  block;  Minneapolis  Trust  Co.  v.  Eastman.  47  Minn.  304, 
no  N.  VV.  82,  holding  conveyance  of  submerged  land  carries  with  it  riparian 
rights  incident  thereto,  including  title  to  dry  land  formed  beyond  natural  low- 
water  line  by  gradual  alluvial  deposits. 
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Effect  or  eroalon  iipo>  rlparisa  fIkIiIb. 

Cited  in  Ocean  City  Asbo.  v.  Shriver,  84  N.  J.  L.  584,  61  L.  R.  A.  431,  40  Atl. 
690,  Imlding  grantee  of  lot  aci:ording  to  plat  whereon  street  ih  dcaignnted  be- 
twi^n  lot  and  oecKl),  does  not  become  riparian  proprietor  upon  street  and  part 
«f  lot  being  carried  away  by  erosion,  where  ocean  subsequently  recedes;  Peuker 
r.  Canter.  62  Kau.  371,  63  Pac.  617,  holding-  nbere  land  separated  from  river 
partly  carried  away  by  erosion,  owner  entitled  to  equitable  proportion  of  allu- 
Tion   formed    within   originally   aurreyed   lines   upon   river   receding. 

Cited  in  footnote  to  Webb  v.  Demopolis,  21  L.  K.  A.  62,  which  holdi  riparian 
owner's  title  extends  to  low- water  mark  on  navigable  river. 

Cited  in  note  (51  L.  R.  A.  426)  on  right  to  follow  accretions 'across  division 
Udc  previously  submerged  l^  actiod  of  water. 

la  L.  R.  A.  415,  ST.  PAUL  UNION  DEPOT  CO.  v.  MINNESOTA  t  N.  W.  R. 
CO.  47  Minn.  184,  49  N.  W.  646. 
Cited  in  Chicago  G.  W.  R.  Co.  v.  St.  Paul  Union  Depot  Co.  69  Minn.  221,  71 
N.  W.  23,  and  Chicago,  St.  P.  A.  K.  C.  R.  Co.  v.  St,  Paul  Uoion  Depot  Co.  54  Minn. 
413,  66  N.  W.  129,  tor  other  branches  of  same  controversy. 

13  L.  R.  A.  418.  KIESSIG  v.  ALLSPAUGH,  9>  Cal,  231,  27  Pac  663. 
Appeal  bondi  diaekarse  ot  BaretlcB. 

Cited  in  footnote  to  Schuster  v.  Weiss,  19  L.  R.  A.  183,  which  holds  sureties 
on  appeal  bond  discharged  by  change  in  statute. 

13  L.  R.  A.  419,  STATE  v.  ABHSTRONG,  106  Mo.  395,  27  Am.  St.  Rep.  361,  16 
S.  W.  604. 

Followed  without  diacuBsion  in  Arnold  v.  Sayings  Co.  76  Mo.  App.   1B2. 
Iiirsrnuitl«>|  verlfleatlom. 

Cited   in   Sta.t«  v.   Murlin,   137  Mo.   307,   38   S.   W.   023,   holding  verification 
of  information  sufBcient. 
TIase  (or  objection  f«r  anplloltr* 

Cited  in  State  v.  Fox,  14S  Mo,  526,  50  S,  W.  98,  and  State  v.  Wilson,  143  Mo. 
344.  44  S.  W.  722,  holding  objection  that  indictment  bad  tor  duplicity,  too  late 
After  verdict. 
Foraa  at  ■■formAtlOB. 

Cit«d  in  SUte  v.  Niesman,  101  Mo.  App.  612,  74  S.  W.  638,  holding  indictment 
for  selling  cigars  from  boxes  bearing  counterfeit  union  label  not  defective  be- 
cause genuine  label  pasted  in  information  Instead  nf  being  set  forth  in  writing. 
I.lbelona    pablleatlOBi. 

Cited  in  McGinnia  v.  G.  Knapp  ft  Co.  109  Mo.  146,  IS  S.  W.  1134,  holding  pub- 
lication of  letter  from  newspaper  correspondent  charging  member  of  legislature 
with  using  "$60,000  slush  fund"  to  secure  paiuoge  of  bill,  libelous;  State  v. 
McCabe,  135  Mo.  450,  34  L.  R.  A.  130,  footnote,  p.  127,  58  Am.  St.  Rep.  58!), 
37  S.  W.  123,  holding  statute  making  it  misdemeanor  to  send  letter  threatening 
credit  or  reputation  of  another,  does  not  infringe  rights  secured  by  bill  of  rights. 

Cited  in  footnotes  to  Kansas  City,  M.  ft  B.  R.  Co.  v.  Delaney.  45  L.  R.  A,  COO, 
which  holds  letters  of  recommendation  stating  that  former  employee  left  employ- 
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er's  service  during  strike  not  actionable  per  ae;  Mitchell  v.   Bradstreet  Co.  20 
L.  R.  A.   13S.  which  holds  voluntaiy  publication  by  mercantile  agenej  of  false 
xtntcment  that  Arm  has  assigned,  not  privileged. 
W'tant   conntllntvB   pabllcatloB. 

Cited   in  footnote  to  Gainbrili   v.  Schooley,  52  L.  R.  A.  87,  wliich   holds  dic- 
tation of  libelous  letter  to  eonfldential   stent^apher,  a   publication. 
Jury  Jsdff«fl  of  both  Imv  and  fiictK* 

Cited  in  Heller  v.  Pulitzer  Pub.  Co.  153  SIo.  212,  64  S.  W.  457,  bolding  per- 
emptorj  instruction  to  jury  to  find  (or  plaintiff  in  civil  action  for  libel,  error; 
State  V,  Powell,  66  Mo.  App.  81S,  holding  instruction  to  jury  in  prosecution  for 
libel  "to  be  guided  by  the  instructions  of  the  court"  in  determining  law  of  ease, 
error;  State  v.  Heacock,  100  Iowa,  201,  76  N.  W.  654,  holding  instruction  to 
jury  in  prosecution  for  libel,  that  they  are  judges  of  law  and  facts,  but  eao- 
tioning  them  against  assuming  superior  knowledge  of  law,  proper;  Arnold  v. 
Jewett,  125  Mo.  202,  28  S.  VV.  614,  holding  instructions  should  limit  jury'a 
right  to  judge  of  law  in  libel  case  to  question  whether  publication  was  libelous; 
McCloskey  v.  Pulitzer  Pub.  Co.  152  Mo.  344,  53  S.  W.  1087,  holding  refusal  of 
instruction  defining  libel  according  to  statute,  error,  though  failing  to  state 
truth  of  publication  is  defense;  Wagner  v.  Scott,  164  Mo.  303,  83  S.  W,  1107, 
holding  where  issue  is  one  of  qualified  privilege,  and  there  is  evidence  that  de- 
fendant knew  of  falsity  of  charge,  question  is  for  jury 

Cited  in  footnote  to  State  v.  Main,  36  L.  R.  A.  623,  which  holds  jury  in  crim- 
inal case  must  take  decision  of  court  as  to  constitutionality  of  statute  on  which 
piosecutioi)  based. 

Tnnafer  of  cabc  to  eoort  In  banc- 
Cited  in  State  v.  Orrick,  106  Mo.  128,  17  S.  W.  329,  holding  failure  of  member 
of  division  of  supreme  court  hearing  cause  to  take  part  in  decision,  not  ground 

for  transfer  to  court  in  banc. 

13  L.  R.  A.  427,  GENESEE  FORK  IMPROV.  CO.  v.  IVES,  144  Pa.  114,  2Z  AU. 

887. 
EmlBCnt  donMln  boads. 

Cited  in  Philadelphia  &  T.  R.  Co.  v.  Neshaminy  Elev.  R.  Co.  26  Pa.  Co.  a. 
£16,  holding  common  bond  of  railroad  to  indemnify  persons  whose  property 
may  be  injured  by  construction,  suBieient  to  protect  individual  claimants. 

Pabllc  corporation  p»)«. 

Cited  in  note   (33  L.  R.  A.  182)    on  legislative  power  to  fix  tolls,   rates,  or 

13  L  R.  A.  431,  MIFFLIN  BRIDGE  CO.  t.  JUNIATA  COUNTY,  144  Pa.  365, 

22  Atl.  SB6. 
Mnnlcipalltr   takinc  propeptr  of  pBblte  corpomtlont   damanca. 

Cited  in  Clarion  Tump.  &  Bridge  Co.  v.  Clarion  County,  172  Pa.  260,  33  Atl. 
580,  holding  when  toll  bridge  of  corporation  taken  by  county,  measure  of  dam- 
age is  value  of  property  to  owners,  including  cost  of  structure  and  value  of 
franchise;  West  Chester  A  W.  PI.  Road  Co.  v.  Chester  County,  182  Pa.  48,  37  Atl. 
005,  holding  measure  of  damage  for  turnpike  road  taken  by  county,  is  just  com- 
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pensatioD  for  loss  suffered  by  owners,  including  cost  of  construction  and  value 
of  francliise;  Re  ChambcTsburg  k  B.  Turnp.  Road,  20  Pa.  Super.  Ct.  181,  liold- 
ing  value,  and  nut  cost  of  conHtruction,  should  b«  considered  in  condemning  toll 
mud;  Lanquist  v.  Chicago,  200  111.  74,  Q5  N.  E.  G81,  holding  proof  of  purchase 
pri(.-c  inadniinsible  in  condemnation  proceedings,  where  paid  in  part  b;  cancelu- 
tion   of  indebtedness. 

Cited  in  footnote  to  Re  Brooklyn,  2S  L.  R.  A.  270,  which  upholds  act  author- 
izing city  to  acquire  property  of  water  company. 

Condennatloii  a<  yropcrtT  devoted  to  pnbllc   vie. 

Cited  in  footnotes  to  Diamond  Jo  Line  Steamere  v.  Davenport,  54  L.  R.  A.  Sail, 
which  authorizes  condemnation  for  public  wharf  of  land  used  by  carrier  as  lanu- 
ing  place;  ButU,  A.  A  P.  R.  Co.  v.  Montana  L'.  R.  Co.  31  L.  R.  A.  2!1H,  which  holds 
railroad  land  not  actually  used  or  necessary  subject  to  condemnation  by  other 
railroad;  Denver  Power  &  Irrig.  Co.  v.  Colorado  &  S.  R,  Co.  OO  L.  R.  A.  383. 
which  denies  power  of  reservoir  company  to  eonderan  land  devoted  to  purpose  of 
railroad  unless  public  necessity  requires;  Cleveland,  C.  C.  4  St.  L.  R.  Co.  v.  Ohio 
Postal  Teleg.  Cable  Co.  62  L.  R.  A.  941,  which  holds  telegraph  company  seeking 
to  appropriate  part  of  railroad's  right  of  way  muat  sliow  its  use  will  not  materi- 
ally interfere  with  use  by  railroad;  Martin  v,  Tyler,  25  L.  R.  A.  838,  which  holde 
order  on  drainage  fund  not  sufficient  payment  for  land  taken  for  public  use. 
BPtdsesi  ereollan  br  eoauty. 

Cited  in  Eogsett's  Appeal,  2  Pa.  Super.  Ct.  277,  holding  statute  authorizing  con- 
struction of  county  bridge,  when  "public  road  or  highway"  crosses  stream,  in- 
cludes bridging  of  borough  streets. 

Control  of  toll  bridges. 

Cited  in  note  [S8  L.  R.  A.  ISB)  on  rights  and  duties  of  toll-bridge  proprietors. 

13  L.  B.  A.  433,  ULRICH  v.  REINOEML,  143  Pa.  338.  24  Am.  St.  Rep.  534,  22 

Aa  862. 
laanrantw)   irkea   Ka*ICHn>«nt   of  (toiler  'xsircrliiB'  coatract. 

Cited  in  Sliaffer  v.  Spangter,  144  Fa.  231,  22  Atl.  866,  holding  in  determining 
whether  insurauoe  disproportioned  to  debt,  regard  must  be  had  to  age  of  assured, 
his  expectation  of  life,  and  cost  of  carrying  insurance,  with  interest;  McHale  v. 
McDonnell,  176  Pa.  646,  34  Atl.  966,  holding  assignment  of  policy  of  £2,000  to 
secure  debt  of  9T00  valid,  where  expectancy  of  life  of  assured,  and  date  of  policy 
or  of  assignment  not  shown;  Nye  v.  Grand  Lodge,  A.  O.  U.  W.  9  Ind.  App.  147,  36 
N.  E.  429,  holding  assignment  of  policy  for  $2,000  to  one  without  insurable  in- 
terest, in  consideration  of  payment  of  $300,  not  wagering  contract  as  matter  ot 
law;  Wheeland  v.  Atwood,  102  Pa.  240,  73  Am.  St.  Rep.  803,  43  Atl.  046,  holding 
assignment  of  policy  for  $5,000  on  life  of  wife,  as  security  for  debt  of  husband 
ot  $1,900,  not  wagering  contract,  though  wife  died  after  payment  of  two  preniiumx. 

Cited  in  footnotes  to  Morris  v.  Georgia  Loan,  Sav.  &  Bkg.  Co.  46  L.  R.  A.  606, 
which  holds  creditor  taking  assignment  ot  policy  entitled  to  retain  from  proceeds 
sufficient  to  pay  debt  and  advances  only;  ^lutuat  Reserve  Fund  Life  Asso.  v. 
Hurst,  20  L.  R.  A.  761.  which  holds  assignee's  insurable  interest  84  creditor  not 
condition  of  recovery  on  policy;  Eurd  v.  Doty,  21  L.  R.  A.  746,  which  denies 
right  of  trustee  receiving  proceeds  of  insurance  policy  to  refuse  payment  to  bene- 
ficiaries as  having  no  insurable  interest. 
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Disapproved  in  Exchange  Bank  v.  Loh,  IM  Gk.  4G4,  44  L.  R.  A.  376,  footnote  p. 
372,  31  S.  E.  469,  boldiug  interest  of  Msignee  in  policy  cannot  exceed  debt  and 
disburBementa  in  carrying  policy. 

13  L.  R.  A.  438,  COKESTOQA  CIGAB  CO.  v.  FINKE,  144  Pa.  159,  22  Atl.  868. 

CsatOBi  a*  part  of  con  tract. 

Cited  in  footnotes  to  German  American  Ini.  Co.  v.  Commercial  F.  Ina.  Co.  16 
U  K.  A.  281,  which  holds  custom  in  particular  citj  as  to  wh«t  congtitutea  "build- 
ing" or  "risk"  not  presumed  to  be  known  to  foreign  company;  Pennsylvania  R. 
Co.  V.  Naive,  S4  L.  R.  A.  443,  which  denies  carrier's  liability  for  failure  to  deliref 
perishable  freight  arriving  on  4Ui  of  July,  when  buBincss  is  customarily  a(ispi.'nded. 
^Vltea  CUB  tola  enforceable* 

Cited  in  footnotea  to  Baltimore  Base  Ball  i,  Exhibition  Co.  v.  Pirkett,  22  L.  R. 
A.  690,  which  holds  special  contract  for  definite  time  not  affected  by  custom  to  dis- 
charge bait  players  on  ten  days'  notice;  Harris  v.  ijliarples,  58  L.  R.  A.  214.  which 
denies  right  under  contract  to  add  lithographer's  name  for  advertising  purposes 
to  lithographed  cover  design. 

Annotation  in  13  L.  R.  A.  438,  referred  to  particularly  in  Becker  v.  Hall,  116 
Iowa,  593,  66  L.  R.  A.  675,  68  N.  W.  324,  holding  custom  to  appropriate  ice  in 
public  waters  unreasonable  and  in  conflict  with  public  rights. 

13  L.  R.  A.  441,  BLEVINS  v.  SMITH,  104  Mo.  583,  16  S.  W.  213. 
DOTrer)  bar  •<  Inchoate  rlgHt. 

Cited  in  McCreary  v.  Lewis,  114  Mo.  891,  21  S.  W.  B66,  holding  right  to  dower 
not  cut  off  by  bond  for  deed,  nor  by  deed  executed  in  pursuance  thereof,  to  neither 
of  which  was  wife  a  party;  Motley  v.  Motley,  63  Neb.  379,  68  Am.  St.  Rep.  608, 
73  N.  W.  738,  and  Lynde  v.  Wakefield,  19  Mont.  29,  47  Pac  5,  holding  widow's 
inchoate  right  of  dower  not  affected  by  sheriff's  sale  of  lands  under  judgmenl 
against  husband  alone;  Crosby  v.  Farmers'  Bank,  107  Mo.  443,  17  8.  W.  1004, 
holding  wife  may  compel  offer  of  land  in  parcels  at  sheriff's  sale  to  enable  her  to 
protect  dower  right;  Bartlett  v.  Ball,  142  Mo.  37,  34  8.  W.  6B3,  holding  sUtute 
making  devisees  answerable  upon  covenant  to  extent  of  lands  devised,  does  not 
affect  widow's  dower  right  where  she  is  devisee;  Bartlett  v.  Tinsley,  175  Mo,  334, 
73  S.  E.  143,  holding  widow  may  claim  dower  in  lands  owned  by  husband  before 
all  claims  for  damages  for  breach  of  his  warranty  have  been  aaeertained  and 
satisfied. 

Cited  in  note  {18  L.  R.  A.  79)  on  power  of  husband  or  his  orediton  to  defeat 
wife's  right  of  dower. 
Nat  arc  of  aatt  to  collect  tas. 

Cited  in  SUte  eai  rel.  Hayes  v.  Snyder,  139  Mo.  656,  41  8.  W.  216,  holding  pay- 
ment of  taxes  cannot  be  enforced  by  personal  judgment  against  owner  of  land. 
Bnforeemcat  of  tax  liean)  vartlea. 

Cited  in  Petkinson  v.  Meredith,  1G8  Mo.  463,  69  3.  W.  1009,  holding  conimence- 
nient  of  suit  to  enforce  special  tax  lien  against  record  owner  after  her  death,  can- 
not affect  title,  heirs  not  parties;  Jaicks  v.  Sullivan,  128  Mo.  IHi,  :I0  S.  W.  390, 
holding  action  to  foreclose  lien  for  street  improvement,  begun  against  record  owner 
after  his  dpci-usc,  and  to  which  heirs  not  made  parties  until  after  running  of  stat- 
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ute  ol  limitntioiu,  is  barred;  Brickell  v.  Farrell.  82  Fwi.  221,  holding  beneficiaries 
in  unforedoeed  deed  of  trust  not  neceaaary  party  to  suit  to  enforce  delinquent  tax 
lien;  LoDgwell  v.  KinuiB  City,  69  Mo.  App.  1B4,  holding  mortgagee  is  "owner" 
within  statute  requiring  owners  of  property  to  be  made  parties  to  condemnation 
proceedings  for  street  opening. 

Distinguished  in  Hilton  v.  Smith,  134  Mo.  510,  33  S.  W.  464,  holding  purchaser 
at  tax  sale  may  be  devested  of  title  by  sate  for  subsequent  taxes  before  he  acquires 
deed,  although  not  party  to  proceedings. 

13  L.  R.  A.  452,  COOK  v.  BARTHOLOMEW,  60  Conn.  24,  22  AO.  444. 
Asre^iMeiata  for  support  and  >»AlBl«BiiBee, 

Cited  in  footnote  to  Glocke  t.  Glocke,  57  L.  R.  A.  468,  which  holds  land  conveyed 
by  aged  parent  to  son  promising  to  support  him,  rsverta  to  former  on  breach  of 
agreement. 
DlfllcDltr  IM  nitliMatlBff  damaso  not  KroHBd  for  refmalms  relief. 

Cited  in  Broughel  v.  Southera  New  England  Telepb.  Co.  73  Conn.  622,  84  Am. 
St.  Rep.  176,  48  Ati.  761,  holding  damages  for  lose  of  life,  ba«ed  on  value  to  ea- 
tate,  not  too  vogue  and  uneertain  to  be  estimated  pecuniarily. 

13  L.  R.  A.  464,  AMERICAN  RAPID  TELEG.  CO.  t.  HESS,  126  N.  Y.  641,  21  Am. 

St.  Rep.  764,  26  N.  K  019. 
Interest  of  psblle  ■ervlcc  eorponttlou  In  atreeta. 

Cited  in  People  ea>  rtl.  Western  U.  Tel^.  Co,  v,  Dolaa,  126  N.  Y.  176,  12  L.  R. 
A.  253,  27  N.  E.  269,  holding  interest  of  telegraph  company  in  street  in  which 
right  granted  to  construct  line,  deemed  license  merely,  in  determining  value  for 
taxation;  Lake  Roland  Elev.  R.  Co.  v.  Baltimore,  77  Md.  379,  20  L.  R.  A.  133,  26 
Atl.  610,  holding  ordinance  granting  street-railway  right  to  lay  double  track  may 
be  repealed,  and  company  restricted  to  single  track,  even  after  tracks  laid,  if  pub- 
lic interests  require  it;  SnoutTer  v.  Cedar  Rapids  A.  H.  C.  R.  Co.  118  Iowa,  305, 
92  N.  W.  79,  Bustaining  right  of  municipality  to  require  removal  of  street-car 
tracks  to  middle  of  strept,  placing  at  grade,  and  paving;  Newark  v.  State  Bd.  of 
Taxation,  66  N.  J.  h.  46fl,  49  Atl.  525,  holding  interest  at  street  railway  company 
in  street  over  which  it  passes  taxable  as  real  estate. 

Cited  in  notes   (12  L,  R.  A.  864)   on  authority  to  construct  tel^raph  line  as 
mere  license;    (34  L.  R.  A.  370)   on  grant  of  franchises  to  electric  subway  com- 
panies;  (60  L.  R.  A.  147,  150)  on  privilege  of  using  streets  as  a  contract  within 
constitutional  provision  against  impairing  obligation  of  contracts. 
Carpormte  fmnekloea  aabject   to  iiollpr  poirer. 

Cited  in  Geneva  v.  Geneva  Tplepb.  Co.  30  Misc.  241,  62  N.  Y,  Supp.  172,  hold- 
ing legislature  may  autliori/e  city  to  require  existing  electric  companies  to  place 
wires  under  ground  in  conduits  constructed  by  city;  Rochester  v.  Bell  Teleph.  Co. 
62  App.  Div.  10,  64  N.  Y.  Supp.  804,  holding  right  of  telephone  company  to  use 
streets,  subject  to  police  authority  of  municipality  to  require  use  of  conduita  o{ 
another  company;  Electric  Power  Co.  v.  New  York,  29  Misc.  51,  60  N.  Y.  Supp. 
590,  holding  statute  requiring  electric  light  wires  and  cables  to  be  placed  under 
ground  within  police  power,  as  t«  electric  company  operating  under  franchise 
prei'iously  granted;  Westport  v.  Mulholland,  84  Mo.  App.  325,  sustaining  ordi- 
nance requiring  obtaining  permission  to  dig  up  city  street,  as  applied  to  street 
L.  R.  A.  An,— Vol.  II.— 45. 
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railivuj  obtaining  francliise  before  incIuBion  of  highway  in  city  limits:  Covfrdali 
V.  Edwards,  156  Ind.  383,  58  N.  E.  4S6,  holding  poles  and  wires  of  electric  compauy 
not  removed  upon  notice  from  city,  when  power  reserved  to  t«Tniin>te  license,  be- 
come nuisance  per  ae,  a.nd  may  be  summarily  removed  by  municipality:  I'tiea  v. 
T!tica  Teleph.  Co.  24  App.  Div.  30-1.  48  N.  Y.  Supp.  916,  holding  statute  authoriz- 
ing telegraph  company  to  construct  lines  over  any  streets  and  highways,  not  au- 
thority for  such  construction  without  consent  of  city  and  in  violation  of  it* 
ordinances;  Alnerican  Teleg.  i Teleph.  Co.  v.  Harborcreek  Twp.  23  Pa.  Super.  Ct. 
441.  sustaining  road  commissioners'  regulation  requiring  removal  of  telegraph 
poles  to  properly  line  of  riwd ;  O'Brien  v.  Erie,  20  Pa.  Co.  Ct,  343,  7  Pa.  Dist,  R. 
495,  holding  municipality  has  power  to  construct  conduit  for  accommodation  ol 
electric  wires  when  reasonable  and  necessary;  Philadelphia  v.  Postal  Teleg.  Cable 
Co.  67  Hun,  23,  21  K.  Y.  Kupp.  556,  holding  state  ta\ation  of  telegraph  line  r\ 
tended  over  military  or  post  road  under  Federal  authority,  not  interference  with 
interstate  commerce;  Brinkman  v.  Eisler,  40  N.  Y.  S.  R.  866,  7  N.  Y.  Supp.  19J, 
holding  contractor  erecting  awning  over  sidewalk  for  another,  contrary  to  statute 
cannot  recover. 

Cited  in  footnotes  to  Northwestern  Teleph.  Exch.  Co.  ▼.  Minneapolis,  53  L.  R 
A.  1T5,  which  requires  council's  discretion  in  compelling  telegraph  compnny  to  pat 
underground,  wires  placed  overhead  under  ordinance,  to  be  reasonably  exercdsed: 
Michigan  Teleph.  Co.  v.  Benton  Harbor,  47  L.  R.  A.  104,  which  holds  city's  consent 
unnecessary-  to  i:se  of  streets  by  telephone  companies. 

Cited  in  notes  (31  L.  R.  A.  800,  801,  804)  on  police  regulation  of  electric  am- 
panies;  (39  L.  R.  A.  fllS)  on  municipal  control  over  public  nuisaucen  on  publte 
streeta  and  highways  created  by  street  railroads  and  other  electric  cotupanies: 
(24  h.  R.  A.  165)  on  power  of  states  to  control  or  impose  burdens  on  iaterstaU 
telegraph  and  telephone  companies. 

13  L.  R.  A.  4S8.  WOODEN  v.  WESTERN  N.  Y.  ft  P.  R,  CO.  126  N.  Y.  10,  22  Aib. 

St.  Rep.  803,  26  N,  E.  1050. 
Enforcement  ot  rlchtii  of  nctlon  arlalns  li>  (orelarn  Jarladletlan. 

Cited  in  Messier  v.  Schwarzkopf,  35  Misc.  73,  71  N.  Y.  Supp.  241,  holding  cmi- 
mon-law  liability  of  members  of  joint-stock  association  as  partners,  presumed  to 
exist  in  another  state,  in  absence  of  proof  to  contrary;  Burdiet  T.  Missouri  P. 
R.  Co.  123  Mo.  229,  26  L.  R.  A.  387,  45  Am.  St.  Rep.  628,  27  S.  W.  453,  holding 
proof  of  law  of  foreign  state,  where  accident  occurred,  unnecessary  to  support 
action  for  negligence  causing  loss  of  arm;  A.  Q.  Edwards  Brokerage  Co.  v.  Stev- 
enson, 160  Mo.  528,  61  S.  W.  617,  holding  in  action  upon  contract  made  in  another 
state,  presumption  obtains  that  common  law  prevails  in  such  state,  and  not  that 
statutes  are  same  as  those  of  lex  fan;  Harrill  v.  South  Carolina  ft  G.  Extension 
R.  Co.  132  N.  C.  658,  44  S.  E.  109,  sustaining  administrator's  right  of  action  for 
killing  of  intestate  in  another  state  having  similar  statute;  Roiaaine  r.  New 
York,  N.  H.  ft  H.  R.  Co.  87  App.  Div,  571,  84  N.  Y.  Supp.  491,  as  to  administra- 
trix's right  of  action  for  negligent  killing  of  decedent  in  another  state. 
^—  Proof  seeeBBnrr  irhcn  nctlon  based  upon  atatnle. 

Cited  in  Geoghegan  v.  Atlas  S.  S.  Co.  3  Misc.  225,  22  N.  Y.  Supp.  749.  holding 
hurden  on  plaintiff  to  prove  ncplipently  causing  death  is  actionable  wrong  in  fo^ 
eign  country  where  accident  occurred;   Mexican  G.  R.  Co.  v.  Goodman,  20  Tei. 
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Civ.  App.  110,  48  S.  W.  TTS,  holding  action  (or  ejection  of  pasaenger  from  train 
in  foreign  country,  cannot  be  maintained  att«r  deatli  of  paasenger,  without  proof 
that  action  permitted  by  foreign  etatutei  The  Lamington,  87  Fed.  753,  holding  ac- 
tion for  injury  to  Beaman  aboard  British  vessel  on  high  aeas  not  maintainable  un- 
less permitted  by  law  of  Great  Britain. 

Cited  in  note  (16  L,  R.  A.  683}  on  right  of  action  lor  causing  death  accruing 
under  foreign  statutes, 
—  DIulBilliultr  bFtncen  lex  loci  and  l«x  fori. 

Cited  in  Huntington  v.  Attritl,  146  U.  8.  670,  36  L.  ed.  1129,  13  Sup.  Ct.  Bep. 
221,  holding  in  Federal  courtR,  action  may  be  maintained  in  one  state,  for  action- 
able wrong  done  in  another  state,  altlinugb  wrong  not  actionable  in  lex  fori,  if 
not  contrary  to  policy  of  laws;  Evey  v.  Mexican  C.  R.  Co.  38  L.  R.  A.  3S4,  28  C. 
C.  A.  417,  58  XJ.  S.  App.  lia,  ai  Fed.  304.  holding  di.'-similarity  of  statute  of  for- 
eign country,  giving  right  of  action  for  personal  injury,  from  lex  fori,  not  ground 
for  Federal  court  refusing  enforcement;  Kicfer  v.  Grand  Trunk  K.  Co.  12  App. 
Div.  30,  42  N.  Y.  Supp.  171,  holding  action  will  lie  for  negligently  causing  death 
in  foreign  country,  where  statute  of  such  country  posBeflsea  general  characteristics 
of  sUtuto  of  this  state;  Hanna  v.  Grand  Trunk  R,  Co.  41  III.  App.  130,  holding 
action  will  lie  for  negligently  causing  death  in  foreign  country,  although  foreign 
statute  does  not  limit  recovery,  as  does  that  of  lea  fori,  and  provisions  for  distri- 
bution of  fund  are  dissimilar;  Boston  &  M.  R.  Co.  v.  McDuffey,  25  0.  C.  A.  249, 
61  U.  S.  App.  Ill,  79  Fed.  936,  holding  wife  and  children  may  sue  employer  in 
Vermont,  for  death  of  empl<^ee  from  negligence  of  fellow  servant  in  Canada, 
under  Etntute  of  that  country,  nlthough  under  Vermont  statute  action  must  be 
by  e>fccutor  or  administrator,  and  n^ligence  of  fellow  servant  would  preclude 
recovery;  Strauss  v.  New  York,  N.  H.  &  H.  ,R.  Co.  81  App.  Div.  584,  87  N,  Y. 
Supp.  67,  holding  statute  providing  for  survival  to  personal  representative  of 
causes  of  action  for  Injury  to  person  not  materially  different  from  statute  giving 
personal  representative  right  to  maintain  suit  for  negligently  causing  death ; 
Marshall  v.  Sherman,  148  N.  Y.  25,  34  L.  R.  A.  766,  61  Am.  St.  Rep.  654,  42  N.  E. 
410,  holding  stockholder's  liability,  under  statute  of  Kansas,  to  single  creditor, 
for  recoverj-  of  speciflc  sum,  not  enforceable  in  New  York;  Cross  v.  United  States 
Trust  Co.  131  N.  Y.  341,  15  L.  R.  A.  609,  27  Am.  St.  Rep.  597,  30  N.  E.  126,  hold- 
ing; trust  in  personal  property  created  by  will,  and  valid  by  statutes  of  state  of 
testator's  domicil,  enforceable,  although  in  contrai-ention  of  local  statute  against 
perpetuities. 

Cited  in  note  (56  L.  R.  A.  106,  206,  207,  212)  on  conflict  of  laws  as  to  action 
for  death  or  bodily  injury. 

Criticized  in  Boyle  v.  Southern  R.  Co.  36  Misc.  290,  73  N.  Y.  Supp.  465,  holding 
notion  for  nej^ligently  causing  death,  based  upon  statute  of  another  state,  may  be 
maintained,  though  statute  substantially  dissimilar  from  that  of  lex  ^ort. 
^^  Jtl^kt  to  recov«p  determined  by  lex  1€ht1. 

ated  in  Meekin  v.  Brooklyn  Heights  R.  Co.  164  S.  Y.  149,  51  L.  R.  A.  236,  79 
Am.  St.  Rep.  635,  58  N.  E.  50.  holding  action  brought  by  father  for  negligently 
causing  death  of  daughter,  upon  death  of  plaintiff,  may  be  revived  for  benefit 
of  mother  and  brothers  and  sisters;  Stone  v.  Groton  Bridge  &  Mfg.  Co.  77  Hun, 
101,  28  N.  Y.  Supp.  446,  holding  administrator  not  entitled  to  maintain  action  for 
causing  death,  under  statute  of  another  state  providing  action  shall  be  brought 
by  and  in  name  of  state;  Fabel  v.  Cleveland,  C.  C.  4  St.  L.  R.  Co.  30  Ind.  App. 
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271,  65  N.  E.  920,  holding  father  Cttnnot  maintftio  action  for  u>n's  ileath  in 
iinotlier  st&te,  statute  of  which  provides  such  actioDB  shall  be  brought  by  personal 
representative;  Thorpe  v.  Union  P.  Conl  Co.  24  Utah,  481,  68  Pac.  145,  holding 
action  for  causing  death  not  maintainable  bf  lieirg,  where  lawa  of  state  where 
accident  occurred  provide  Buch  action  shall  be  brought  by  personal  representative; 
DaUey  v.  New  York,  0.  4  W.  R,  €o.  26  Misc.  540,  67  N.  Y.  Supp.  485,  holding 
limitation  is  statute  of  another  state  giving  next  of  kin  right  of  action  for  neg- 
ligently causing  death  enforced  in  this  state;  Kiefer  v.  Grand  Trunk  R.  Co.  12 
.App.  Div.  32,  42  N.  Y.  Supp.  171,  holding  in  action  for  negligently  causing  death, 
under  statute  of  another  state,  interest  from  date  of  injury  cannot  be  recovered, 
unless  allowed  by  foreign  statute;  lie  D<^aramo,  86  Hun,  395,  33  N.  Y.  Supp. 
502,  holding  foreign  statute  under  which  action  brought  for  negligently  causing 
death  controls  distribution  of  fund;  Mundt  v.  Qlokner,  24  App.  Div.  IIS,  4S  N. 
Y.  Supp.  940,  Overruling  20  Misc.  65,  44  N.  Y.  Supp.  430  (dissenting  opinion), 
majority  holding,  upon  death  of  plaintitf,  in  action  for  causing  death,  brought  bj 
administrator  and  father,  action  may  be  continued  by  administrator  de  bonit  non. 
Cited  in  note  (15  L.  R.  A.  683)  on  rights  of  action  for  causing  death  occurring 
under  foreign  statutes. 

Cited  in  Slater  v.  Mexican  Nat.  R.  Co.  194  U.  S.  132,  48  L.  ed.  905,  24  Sup.  Ct. 
Rep,  581  (dissenting  opinion),  majority  holding  assessment  of  damages  for  wrong- 
ful killing  governed  by  lex  loci. 

Cited  in  note  (50  L.  R.  A.  314)  on  conflict  of  laws  as  to  measure  of  damages. 

niSht  ot  action    Cor  caaalac  death  —  Releaae  Of. 

Cited  in  Mella  v.  Northern  S.  S.  Co.  12T  Fed.  417,  susUining  widow's  right 
to  release,  prior  to  appointment  as  administratrix,  cause  o(  action  for  wrongful 
killing  of  husband. 

CarrelBtloB    of    ata tutor r    rlvl>ta    and    res>«dl«*> 

Cited  in  Re  Comesky,  83  App.  DiT.  141,  81  N.  Y.  Supp.  1049,  holding  maniei- 
piility  exercising  statutory  authority  to  change  street  grade  cannot  attack  con- 
stitutionality of  abutter's  remedy  therein  provided;  Rosin  v.  Lidgerwood  Mfg.  Co. 
89  App.  Div.  253,  86  N.  V.  Supp.  49,  by  Woodward,  J.,  who  holds  statute  requir- 
ing notice  to  employer  before  bringing  action  would  be  unconstitutional,  where 
cause  of  action  existed  at  common  law. 


Op«nitloia  of  IkaolTent  1a^  npon  nonresldeBta. 

Cited  in  fie  Kahn,  55  Minn.  512,  57  N.  W.  164,  holding  validity  of  agreement  by 
insolvent  in  Minnesota,  to  give  unlawful  preference  by  transfer  of  goods  to  cred- 
itor in  Wisconsin,  determined  by*  law  of  former  state,  although  title  vested  in 
Wisconsin. 

Cited  in  notes  (23  L.  R.  A.  34)  on  transfer  of  property  out  of  state  by  bank- 
ruptcy proceedings  or  assignment  for  creditors;  (.17  L.  R.  A.  479)  on  elTect  of 
insolvency  statutes  on  mortgage  or  sale  preferring  creditors. 
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13  L.  R.  A.  «3,  TABERT  v.  COOLEY,  46  Minn.  366,  49  N.  W.  124. 
Hallelom   prose*  at  I  on  i    prabublc   twoae. 

Cited  in  Scott  v.  Dennett  Kurpaaeing  Coffee  Co.  61  App.  Div.  323,  64  N.  Y.  Supp. 
1016,  holding  test  of  probable  cause  not  actual  knowledge,  but  an;  Icnowledge 
which  prosecutor  could  or  ought  to  have  gained  in  exercise  of  ordinary  prudence; 
Hutchinson  v.  Wenzel,  165  Ind.  66,  66  X.  E.  845,  holding  belief  of  prosecutor 
must  be  honest,  and  supported  by  reasonable  grounds  after  such  investigation  as 
prudent  person  would  make. 

13  L.  R.  A.  40.^,  BENNETT  v.  NORTHERN  P.  R.  CO.  2  N.  D.  112,  49  N.  W.  408. 

Seoond  appeal  in  3  N.  D.  92,  54  N.  W.  314. 

Third  appeal  in  4  N.  D.  350,  61  N.  W.  18. 
Miutcr'a  kHonledcc  of  defects. 

Cited  in  note  (41  L.  R.  A.  103)  on  knowledge  aa  element  of  emplojer'a  liabilify 
to  injured  servant. 
Rvldenc«|   declavattoBB  of  pals  and  ■■Kcrlaa;. 

Cited  in  footnote  to  Willianu  v.  Great  Northern  R.  Co.  37  L.  R.  A.  199,  which 
holds  admissible  expreBsions  as  to  pain  and  suffering,  only  when  made  at  time  of 

13  L.  R.  A.  472,  MILLS  t.  PARKHUR5T,  128  N.  Y.  89,  26  N.  E.  104L 
Bleetton  of  reniedles. 

Cited  in  Eoberge  v.  Winne,  144  N.  Y.  712,  39  N.  E.  631,  holding  filing  of  l.ill  to 
rescind  agreement,  without  more,  not  such  election  of  remedies  as  to  preclude  suit 
for  specific  performance;  Droege  v.  Ahrens  &  0.  Mfg.  Co.  163  N.  Y.  470.  57  N. 
E.  747,  holding  filing  of  proof  of  claim,  under  contract  of  sale,  with  assiguee  un- 
der general  assignment,  with  knowledge  of  fraud  of  vetidcc,  precludes  action  to 
rescind  on  ground  of  fraud;  Re  Hildebrant,  120  Fed.  D!)fl,  holding  vendor  filing 
claim  in  bankruptcy  for  goods  sold  and  delivered  cannot  claim  return  of  goods 
on  hand  oa  fraudulently  obtained;  Groves  v.  Rice,  U8  N.  Y.  233,  42  N.  E.  664, 
holding  creditor  requesting  assignee  to  eouplete  contract  partly  performed  by 
iissignor,  and  perforniance  accordingly  hy  assignee,  does  not  estop  creditor  from 
Miing  to  set  aside  assignment;  Re  Garver,  176  N.  Y.  3B1,  68  N.  E.  887,  Affirming 
84  App.  Div.  204,  82  N.  Y.  Supp.  594,  sustaining  right  of  creditor  attacking  gen- 
eral assigiinient  with  partial  success,  but  without  benefiting  himaelf,  to  share  in 
assigned  property;  Chase  r.  New  York,  23  App.  Div.  324,  48  N.  Y.  Supp.  333,  hold- 
ing landowner  procuring  reduction  of  void  asseaament  for  local  improvement,  not 
precluded  from  suing  to  recover  such  reduced  assessment  paid  under  protest; 
Schoeneman  v.  Chamberlin,  66  App.  Div.  S.iC,  67  N.  Y.  Supp.  284,  holding  replevin 
liy  vendor  to  recover  goods  obtained  by  fraud  docs  not  preclude  action  upon  im- 
plied contract  for  value  of  goods  not  recovered;  Stier  v.  Harms,  154  111.  460,  40 
N.  E.  296,  holding  dismissal  of  action  of  replevin  for  property  taken  under  dis- 
treaa  warrant,  not  bar  to  subsequent  action  of  trespass  for  wrongful  seizure  of 
property;  McLaughlin  v.  Gillings,  18  Misc.  68,  41  N.  V.  Supp.  23,  holding  promise 
of  third  party  to  pay  creditor  of  promisee,  does  not  preclude  creditor  from  suing 
original  debtor,  in  absence  of  election  to  rely  on  promise;  Hurst  v.  Trow  Printing 
k  BookbindinfT  Co.  2  Misc.  365.  22  N.  Y.  Supd.  371.  holdintr  rescission  of  contract 


.:Jb.GOOglC 


710         L.  K.  A.  CASES  AS  AUTHORITIES.  [13  L.RA. 

dora  not  extinguish  tiability  upon  notes  given  thereunder,  consideratioQ  for  whieh 
maker  had  received  and  retained  ivhen  contract  terminated. 

Cited  in  footnoteH  to  Miller  v.  Hyde,  2S  L.  R.  A.  42,  which  holds  replevin  of 
horse  not  defeated  by  prior  attachment  suit  for  trover;  Barchard  v,  KohD,  29  L. 
n.  A.  803,  which  holds  enforcement  of  chattel  mortgage  on  exempt  property  not 
defeated  by  prior  judgment  and  attempted  levy  on  eiefnpt  property. 

Cited  in  note  (54  L.  R.  A.  345,  348,  349,  361)  on  right  of  creditor  to  partid- 
pote  under  assignment  or  deed  of  trust  for  benefit  of  creditors  which  he  had 
repudiated. 

Disapproved  in  Moody  v.  Temp]eman,23  Tex.  Civ.  App.  378,  56  S.  W.  588,  hold- 
ing garnishment  of  fund  belonging  to  assigned  estate   precludes  creditor  from 
sharing  in  truat  fund. 
AaalcnniCBtB  for  bencSt  «1  oFellltsFs. 

Cited  in  Wright  v.  Seaman,  32  App.  Div.  Ill,  62  N.  Y.  Supp.  Sfl3,  holding  as- 
signment for  creditere  upheld  only  when  all  conditions  met  for  prevention  of 
fraud;  Re  Dauchy,  69  App.  Div.  380,  69  N.  Y.  Supp.  827,  holding  individual  gen- 
eral assignment  of  member  of  firm,  directing  payment  of  all  debte  and  liabilities 
due  from  assignor,  provides  for  payment  of  both  individual  and  partnership 
debte. 

Cited  in  note  (24  L.  R.  A.  381)  on  necessity  of  acceptance  of  assignment  or 
deed  of  trust  for  creditors. 


13  L.  R.  A.  476,  SMITH  v.  PHOENIX  INB.  CO.  91  Cal.  323,  26  An.  St.  Rep. 

191,  27  Pao.  738. 
Title  of  aaanrcd. 

ated  in  Loventbal  v.  Home  Ins.  Co.  112  Ala.  118,  33  I^  R.  A.  202,  67  Am.  St. 
Rep.  17,  20  So.  419,  holding  party  in  possession  of  real  estate  under  executory 
contract  of  purchase,  hoe  "unconditional  and  sole  ownership"  within  condition 
of  policy  1  Arkansas  F.  Ins.  Co.  v.  Wilson,  67  Ark.  558,  48  L.  R.  A.  612,  77  Am. 
St.  Rep.  584,  66  S.  W.  933,  holding  condition  avoiding  policy  if  "interest"  of  as- 
sured become  other  than  entire,  not  violated  by  offer  to  buy  and  agreement  to  sell 
at  future  time;  Davis  v.  Phoenix  Ins.  Co.  Ill  Cal.  413,  43  Pae.  1115,  holding  con- 
dition aa  to  ownership  waived,  where  application  made  part  of  policy,  shows  as- 
sured not  owner. 

Cited  in  note  (17  L.  R.  A.  179)  on  right  of  property  arising  from  acceptence 
of  goods. 

13  L.  R.  A.  481,  MT.  VERNON  FIRST  NAT.  BANK  t.  SARLLS,  129  Ind.  201,  28 

Am.  St.  Rep.  186,  28  N.  E.  434. 
InJanetlOB  I  pnblte  maA  prlvste  Injortcs. 

Cited  in  Adams  v.  Ohio  Falls  Car  Co.  131  Ind.  379,  31  N.  E.  57,  holding  main- 
tenance of  log  way  at  public  wharf,  and  operation  of  steam  engine  thereon,  audi 
injury  to  neighboring  dwelling  as  entitled  owner  to  injunction;  People's  Graa  Co. 
V.  Tyner,  131  Ind.  283,  16  L.  H.  A.  445,  31  Am.  St  Rep.  433,  31  N.  E.  59.  sustain- 
ing temporary  injunction,  on  petition  of  private  citinen,  against  explosion  of  nitro- 
glycerine in  gas  well,  in  center  of  city,  to  increase  flow  of  gas:  Griswold  v.  Breps, 
160  III.  495,  62  Am.  St  Rep.  360,  43  N.  E.  884,  AfBrming  S7  111.  App.  558,  holding 
grant  of  permit  to  remove  wooden  building  within  fire  limits  may  be  enjoined  on 
petition  of  neighboring  property  owners;  Carmien  v.  Cornell,  148  Ind.  89,  4T  ^- 
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E.  218,  liolding  policy  holders  ol  mutual  insurance  company  entitled  to  injunction 
to  prevent  aBsesBment  to  ppy  invalid  claim;  Pollard  v.  First  Ave,  Coal  Min.  Co. 27 
Ind.  App.  196,  SI  N.  £.  S,  holding  city  cannot  maintain  suit  to  enjoin  erection  of 
wooden  l>uilding  within  fire  limits,  in  violation  of  ordinance,  without  showing  spe- 
cial injury;  O'Brien  v.  Louer,  158  ind.  213,  01  N.  E.  1004,  holding  person  not 
damaged  thereby  cannot  enjoin  violation  of  fire  limits  ordinance. 

Cited  in  note  (41  L-  R-  A.  32S)  on  injunction  by  muncipalities  against  nui- 
sances atTecting  public  morals,  peace,  and  good  order  and  health  and  safety. 

Distinguished  in  Lemmon  v.  Guthrie  Center,  113  Iowa,  4Z,  80  Am.  St.  Rep.  361, 
84  X.  W.  996,  enjoining  city  from  removing  wooden  building,  nhare  on'ner  with- 
out adequate  remedy  at  Ian. 
J»lBder  of  plaint  Iff  HI. 

Cited  in  Chicago  4  S.  E.  R.  Co.  v.  Kenney,  160  Ind.  78,  62  N.  E.  26,  holding 
common  interest  in  having  railroad  receiver  appointed  authorises  joinder  of  sev- 
eral plaintiffs. 

Follee  power  of  eltlca. 

Cited  in  Evansville  v.  Miller,  146  Ind.  618,  2S  1..  R.  A.  171,  4S  N.  E.  1054,  hold- 
ing ordinance  declaring  partially  burnt  building  nuisance,  without  regard  to  an- 
noyance as  injury  to  public,  invalid;  Rushvilte  Natural  Gas  Co.  v.  Morrietown,  30 
Ind,  App.  460, 66  N.  E.  179,  and  State  en  rel.  Indianapolis  v.  Indianapolis  Union  R. 
Co.  160  Ind,  59,  60  L.  R.  A.  837,  66  N.  E.  16^,  holding  municipality  cannot,  und^r 
general  power  to  define  nuisances,  declare  nuisances  per  »e  things  not  recognized 
as  such  by  common  law;  Champer  v.  Greencastle,  138  Ind.  346,  24  L.  R.  A.  772, 
46  Am.  St.  Rep.  390,  36  N.  E.  14,  holding  city  ordinance  prohibiting  use  in  sa- 
loons of  screens,  colored  glass  or  other  obstructions  to  view,  invalid,  in  absence  of 
l^islation  conferring  power;  Crawfordsvitle  v.  Bradcn,  130  Ind.  155,  14  Jj.  R.  A. 
271,  30  Am.  St.  Rep.  214,  28  N'.  E.  849,  liolding  erection  and  operation  of  electric 
lighting  plant,  to  furnish  light  in  public  places  and  to  private  consumers,  within 
police  powers  of  city;  Rushville  v.  Rushville  Natural  Gas  Co.  \39.  Ind,  SBl,  15  X.. 
R.  A.  324,  28  N.  E.  853,  upholding  ordinance  fixing  maximum  rates  chargeable 
by  natural  gas  company. 

Cited  in  footnote  to  Bostock  v.  Sams,  59  L.  R.  A.  292,  which  holds  unauthorized, 
ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  conforming  in 
size,  appearance,  etc.,  to  existing  buildings. 

Cited  in  notes  (38  L.  R.  A.  162,  105)  on  municipal  power  of  buildings  and  othpr 
structures  as  nuisances;  (36  L.  R,  A.  598)  on  power  of  municipal  corporation  to 
define,  prevent,  and  abate  nuisances. 

Distinguished  in  Chicago  v.  Jackson,  196  111.  503,  63  N.  E.  1013,  holding  con- 
struction of  subway  in  street  for  railroad,  not  exercise  of  police  power  as  to 
nbutting  property,  relieving  city  from  liability  for  damage  from  change  of  grade. 


aOcemi  llBbllltr  'or  nnlantiil  aclinre  of  propertr- 

Cited  in  footnote  to  Vickery  v.  Crawford,  49  L.  R.  A.  773,  which  holds  sheriff 
not  protected  by  writ  al  sequestration  in  seizing  property  of  stranger. 
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J3  L.  R.  A.  490,  IJINDMAN  v.  O'CONNER,  54  Aik.  627,  16  S.  W.  1052. 
Limitation  of  actions  to  met  aside  voidable  iadlclal  uBlea. 

Cited  in  Gibson  v,  Herriott,  55  Ark.  02,  29  Am.  St.  Rep.  17,  17  S.  W.  589,  hoM- 
ing  purchase  by  ailininistratrix  at  own  sale  voidable  at  ete<^tiun  of  heirs,  but 
I'igtit  to  have  get  naide  may  be  lost  through  aequiescence  or  laches;  Thomas  t. 
Sjpeit,  61  Ark.  589,  33  S.  W.  10.1B,  holding  delay  of  minor  heir  for  fifteen  y.-ara 
after  coming  of  age,  before  bringing  suit  to  set  aside  purchase  by  administrator  at 
own  sale,  fatal;  Bland  v.  Fleeman,  5S  Ark.  93,  23  S.  W.  4,  holding  statute  recjuir- 
ing  aotion  for  recovery  of  lands  sold  at  judieial  sale  to  be  brought  within  five 
years,  applicable  to  equitable  action  to  set  a^tide  administrator's  sale;  Salin^^  v. 
Black,  68  Ark.  466,  60  S.  W.  220,  holding  five  year  limitation  applicable  to  action 
1o  Net  aside  collusive  sale  bj'  administrator,  when  latter  in  open  and  adverse  pos- 
session from  date  of  sale;  H.  B.  ClaHin  Co.  v.  Middlesex  Bkg.  Co.  113  Fed.  961, 
lioliling  action  to  redeem  from  voidable  foreclosure  sale,  barred  after  seven  yearn. 
where  purchaser  holds  possession  under  claim  of  absolute  title. 
Kzlflteace  of  lldnclarr  Felatlon. 

Cited  in  Thomas  v,  Sypert,  61  Ark.  580,  33  8.  W,  1060,  holding  eUpfather  ad- 
ministering father's  estate  stands  in  looo  parenUt  to  minor  received  into  family. 

JndlclBl  Mtlest   pnrckase  br  penon   holding  lldiielsrr  relatloa. 

Cited  in  Donnitzer  v.  German  Sav.  Sl  Loan  Soc.  23  Wash.  222,  62  Pac.  R62. 
holding  order  for  sale  of  interest  of  minor  heirs  to  father  to  enable  him  to 
mortgajrc  real  estate,  absolutely  void 

Cited  in  footnotes  to  Frazier  v.  Jeakins,  57  L.  R.  A.  575,  vhieh  holds  guardian's 
sale  to  her  husband  void ;   Harrison  v.  Mulvane,  54  L.  R.  A.  405,  which  holds 
one  charged  with  selling  corporate  stock  to  pay  encumbrances  one  of  which  he 
uwns,  not  forbidden,  as  trustee,  to  buy  prior  liens  to  protect  own  interests. 
Aecovntlaff  apoa  aettlafl:  aside  voidable  sale. 

Cited  in  Gibson  v.  Herriott,  56  Ark.  99,  29  Am.  St.  Rep.  1'',  17  S.  W.  589,  hold- 
ing when  purchase  by  administratrix  set  aside  in  favor  of  minor  heirs,  purchaser 
entitled  to  compensation  for  improvements,  less  rents,  and  to  be  reimbursed  tor 
purchase  money  and  taies  paid. 

Kecessltr  of  Jsrls diction  to  appear  In  record. 

Cited  in  Morris  v.  Dooley,  59  Ark.  487,  28  S.  W.  30,  holding  decree  of  adoption 
void,  when  face  of  record  does  not  show  child  was  resident  of  county. 

Uistinguished  in  Johnson  v.  Hunter,  127  Fed.  227,  holding  decree  in  statutory 
proceeding  to  foreclose  tax  lien,   record  not  showing  jurisdiction  of  person,  not 
collaterally  assailable- 
IB  L-  K.  A.  499,  ROBERTS  v.  NEW  YORK  ELEV.  R.  CO.  128  N.  Y.  465,  28  N. 
E.  486. 

Second  appeal  in  155  N.  Y.  35,  49  N.  E.  262. 

Followed  without  discussion  in  Messenger  v.  Manhattan  R.  Co.  129  N.  T.  649, 
:;0  X.  E.  1032;  Keller  v.  Metropolitan  Elev.  R.  Co.  129  N.  Y.  667,  30  N.  E.  65; 
Alalcom  V.  Manliattan  R.  Co,  133  X.  Y.  664.  31  N.  E.  624;  Werfelman  v.  Manhat- 
tan R.  Co.  134  N.  Y.  614,  31  N.  E.  62!),  and  Bohlen  v.  Metropolitan  Elev.  R.  Co. 
N.  Y.  677,  31  N.  E.  626. 
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OplnlBBa  at  eipcrta. 

Cittd  in  (iray  v.  MiuilintUn  B.  Co.  12S  N.  Y.  508,  28  N.  E.  498;  Kernochau  v. 
Npw  York  Elev.  R.  Co.  130  X.  Y.  652,  3  Silv.  Ct.  App.  384,  U  L.  R.  A.  674,  20  K. 
E.  245:  Silloocka  v.  New  York  Elev.  Co.  46  N,  Y.  S.  R.  672,  Ifl  N.  Y.  Supp.  470, 
— holding  opinion  ot  expert  as  to  fee  damage  to  abutting  property  from  interfer- 
ence of  elevated  railway  with  ea<iement9  of  air.  lif;l>t.  etc.,  inmtmpetent ;  Martin 
V.  Coleman,  14  Misc.  506,  35  N.  Y.  Supp.  1069,  holding  plnintilTB  teatimoDy  as  to 
amount  of  his  damage  from  orerflow  of  water,  incompetent;  Comeaky  v.  Postal 
Teleg.  Cable  C-o.  41  App.  Div.  24fl.  58  X.  Y.  Supp.  467,  hoUling  t^timony  to  dp- 
preeiatinn  of  property  from  erection  and  maintenance  of  telegraph  poles  in  front 
of  premiHeB,  incompetent;  Chariran  v.  Hibbler,  31  App.  Div.  480,  52  N.  Y.  Supp. 
212,  holding  in  action  for  breach  of  covenant,  expert  testimony  ns  to  value  of 
premises,  ivith  or  without  restrictions  upon  use  of  property,  incompetent;  Dnvia 
V.  New  York,  L.  E.  *  W.  H.  Co.  69  Hun,  177,  51  N.  Y.  S.  R,  53.^  23  N.  Y.  Supp. 
368,  holding  testimonj'  as  to  sufficiency  of  hemlock  timber  for  partition  in  coal 
bin,  inadmissible  in  action  for  personal  injury  from  fciving  away  of  partition : 
Flanagan  v.  New  York,  L.  E.  &.  W.  R.  Co.  83  Hun,  52,5,  32  N.  Y.  Supp.  84,  holding 
in  action  for  personal  injury  to  employee  engaged  in  operating  gates  at  railroad, 
testimony  as  to  whether  gates  could  be  operated  in  safe  manner,  and  with  safety 
to  operator,  incompetent;  Harley  v.  BulTalo  Car  Mfg.  Co.  1*2  N.  Y.  38,  3S  N.  E. 
813,  holding  in  action  for  injury  from  breaking  of  belt  to  move  machinery,  testi- 
mony  as  to  safety  and  fitneaa  of  fastener  used  for  belt,  incompetent;  StoothofT  v. 
Brooklyn  Heighta  R.  Co.  60  App.  Div.  S8S,  64  N.  Y.  Supp.  243,  holding  in  action 
for  personal  injury,  testimony  of  expert  aa  to  whether  injury  is  serious  or  trivial, 
inoompetent;  Dougherty  v.  Milliken,  163  N.  Y.  534,  TO  Am.  St.  Rep.  608,  57  N.  E. 
7S7,  holding  in  action  for  injury  from  breaking  of  eyebolt.  to  which  two  derricks 
were  fastened,  testimony  as  to  whether  eyebolt  was  sufficient  or  insufficient, 
incompetent;  New  York  Electric  Equipment  Co.  v.  Blair,  25  C.  C.  A.  211),  51  U. 
S.  App.  81,  79  Fed.  898,  holding  expert  testimony  as  to  necessity,  in  hoistini;  iron 
pipes,  by  attaching  bagging  to  end  of  pipe,  incompetent;  I'ursley  v.  Edge  ^loor 
Bridge  Works,  56  App.  Div.  82,  87  N.  Y.  Supp.  719,  liol ding' expert  testimony  com- 
petent as  to  safe^  of  piles  for  support  by  scafTold,  and  as  to  safety  of  scalTold 
without  X  braces  and  cleats;  Union  Elevator  Co.  v.  Kansas  City  Suburban  Belt 
R.  Co.  135  Mo.  375,  36  S.  W.  1071,  holding  admission  of  opinions  of  witnesses 
as  to  amount  of  damage  from  construction  of  railroad  across  property,  not  of  it- 
self ground  for  reversal ;  Blaahtield  v.  Empire  SUte  Teleph.  A  Teleg.  Co.  147  N. 
Y,  524,  42  N.  E.  2,  as  to  competency  of  expert  testimony  to  amount  of  damage. 
^^  BIfect  at  met  complKlned  of* 

Cited  in  Peyton  v.  new  York  Elev.  R.  Co.  62  Hun,  638,  17  N,  Y.  Supp.  244,  and 
Blum  v.  Manhattan  R.  Co.  1  Misc.  120,  48  N.  Y.  S.  R.  681,  20  N.  Y.  Supp.  722, 
holding  testimony  of  expert  that  construction  of  elevated  railway  has  decreased 
rental  value  of  abutting  property,  incompetent;  Flynn  v.  Kings  County  Elev.  R. 
Co.  3  App.  Div.  255,  38  N,  Y'.  Supp.  204,  holding  testimony  that  construction  of 
elevated  railway  is  cause  of  decline  in  rental  and  fee  values  of  real  estate,  incom- 
petent; Purdy  T.  Manhattan  R.  Co.  3  Misc.  52,  22  N.  Y.  Supp.  943,  holding  testi- 
mony directly  to  fact  that  benefits  were  conferred  by  proximity  of  elevated  rail- 
road, erroneously  admitted;  Burditt  v.  New  York  C.  &  H.  R.  R.  Co.  71  Hun,  363, 
24  N.  Y.  Supp.  1137,  holding  testimony  as  to  effect  of  construction  of  railroad 
switch  upon  abutting  property,  incompetent;  Rorke  v.  Kings  County  Elev.  R.  Co, 
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22  App.  DiT.  616,  48  N.  Y.  Supp.  42,  boldiug  expert  m&j  giv«  opinion  aa  to  cauw 
of  decrease  in  vsltn  of  property  abutting  on  elevated  railway. 

^~  Valne*  of  prap«Ft|r  oader  pmMt  maA  preaent  oondltiou. 

Cited  in  Cotton  t.  New  York  Elev.  R.  Co.  7  Miie.  02B,  28  N.  Y.  Supp.  149,  hold- 
ing expert  may  teeti^  directly  to  opinion  concerning  value  of  premiseB  at  differ- 
ent periods,  in  action  for  damages  from  construction  of  elevat«d  railway;  Cook 
T.  New  York  Elev.  R.  Co.  144  N.  Y.  118,  39  N.  E.  2,  nnd  Wright  v.  Syracuae,  O.  & 
N.  Y.  R.  Co.  92  Hun,  36,  38  N.  Y.  Supp.  901,  holding,  in  action  to  enjoin  operation 
of  railway,  testimony  is  admissible  to  show  fee  and  rental  values. 

DiBtinguiBhed  in  Sinth  Ave.  R.  Co.  v.  Metropolitan  Elev.  R.  Co.  138  N.  Y.  662, 
34  N.  E.  400,  holding  in  action  for  damages  from  taking  property  for  railway 
without  compensation,  testimony  is  admiBaible  as  to  existing  value  of  property, 
and  cause  of  rentals;  Qerber  v.  Metropolitan  Elev.  R.  Co.  3  Misc.  431,  23  N.  Y. 
Supp.  166,  holding  expert  evidence  aa  to  increase  or  decrease  in  rental  values  in 
immediate  neighborhood  and  side  streets  admissible  in  action  for  damages  from 
construction  of  elevated  railroad. 

—  Valnen   nMder   kypotkcllcal    eaadlMoas. 

Cited  in  Doyle  v.  Manhattan  R.  Co.  128  N.  Y.  484,  28  N.  E.  495;  Becker  v. 
Metropolitan  Elev.  R.  Co.  131  N.  Y.  613,  30  N.  E.'  499;  Jefferson  v.  New  York 
Elev.  R.  Co.  132  N.  Y.  488,  30  N.  E.  981 ;  McGay  v.  Manhattan  Elev.  R.  Co.  40  X. 
Y.  S.  R,  669,  Ifl  N.  Y.  Supp.  155;  Wallach  v.  Manhattan  R.  Co.  40  N.  Y.  S. 
R.  670,  10  N.  Y.  Supp.  156, — holding  in  action  for  damages  from  construction  of 
elevated  railway,  evidence  as  to  possible  value  of  abutting  property  without  rail- 
way, improper;  Pratt  v.  New  York  C.  4  H.  R.  R.  Co.  77  Hun,  141,  28  K.  Y.  Supp. 
463,  holding  expert  testimony  as  to  rental  value  of  abutting  property,  if  railroad 
were  absent,  not  admissible. 

Cited  in  footnoU  to  Kernochan  t.  New  York  Elev.  R.  Co.  14  L.  R.  A.  673,  which 
holds  incompetent,  opinion  at  to  wtiat  rental  value  would  have  been  without  ele- 
vated railroad. 

Distinguished  in  Gallagher  v.  KingBton  Water  Co.  25  App.  Div.  SS,  49  N.  T. 
Supp.  S.'iO,  holding  in  action  for  diverting  water  from  mill,  expert  testimony  as 
to  value  of  mill  if  water  were  not  diverted,  competent;  Beardslcy  v.  Lehigh 
Valley  R.  Co.  142  N.  Y.  176,  36  N.  E.  877,  holding  admisEion  of  opinions  in 
action  to  compel  construction  of  farm  crossing,  showing  difference  in  value  with 
and  without  crossing,  no  ground  for  reversal. 

Disapproved  in  Blagen  v.  Thompson,  23  Or.  256,  18  L.  R.  A.  321,  31  Pac  647, 
holding  expert  opinion  as  to  what  suburban  property  would  be  wortii,  if  motor 
line  built  as  contracted,  competent. 

—  Oeaeral  eondltloBB  and  Taloea  «f  otker  pmp«rtr  la  uua«  Isealltr- 
Cited  in  Hitchings  v.  Brooklyn  Elev.  B.  Co.  6  Wise.  430,  27  N.  Y.  Supp.  132, 

and  Taber  v.  New  York  Elev.  R.  Co.  S  Misc.  18,  28  N,  Y.  Supp.  flS,  holding  expert 
testimony  as  to  cause  of  values  of  similar  property  in  locality  since  construction 
of  elevated  road,  admissible;  Schmidt  v.  New  York  Elev.  R.  Co.  2  App.  Div.  481, 
37  N.  Y.  Supp.  1100,  holding  expert  testimony  that  building  of  elevated  railroad 
tended  t«  increase  value  of  property  upon  line  of  road,  incompetent;  Witoiark 
V.  New  York  Elev.  R.  Co.  149  N.  Y.  399.  44  X.  E.  7S,  holding  damapre  by  elevated 
railway  to  abutting  property  cannot  be  determined  by  showing  rental  value  of 
other  property  in  vicinity  before  and  after  construction  of  railway. 
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—  ObJcBtlonable  aature  of  cxpcFt  teBtlmoar- 

Cited  In  Franklort  v.  Manhattan  E.  Co.  12  Misc.  16,  33  N.  Y.  Swpp.  36,  hold- 
ing e.tpert  testimony  not  credited  by  courts,  beyond  strict  sanction  of  law, 
Snmclencr  of  ohjectlon  to  eoiapoleaer  of  expert  opl>lou. 

DistinRTiished  in  Kemochun  v.  New  Vork  Elev.  R.  Co.  128  .V.  Y.  570,  29  S.  E. 
65,  and  Mitchell  v.  Metropolitan  Elev.  R.  Co.  132  N.  Y.  554.  30  N.  E.  385, 
holding  compctencj"  of  opinion  of  expert  as  to  value  ot  property  without  elevated 
railway,  not  raiaed  by  objection  that  evidence  is  immaterial,  incompetent,  irrel- 
evant, and  not  measure  of  permanent  damag;e;  Mortimer  v.  Manhattan  S.  Co. 
129  N.  Y.  89,  29  N.  E.  6,  holding  objection  to  question  as  to  diminution  in  rental 
value,  that  it  is  "improper,  irrelevant,  and  immaterial  as  assuming  property  haa 
been  injured,"  does  not  raise  question  of  substitution  of  opinion  for  judgment  of 
jury;  Steinmctz  v.  Metropolitan  £lev.  R.  Co.  18  N.  Y.  Supp.  20S,  holding  admis- 
aion  of  expert  testimony  to  increased  value  of  property  from  railway,  not  subject 
to  complaint,  when  given  on  cross-examination,  without  objection  or  exception. 
RKllnwd  BBlKnfBllT  iBlclBK  pFoperty  |  InJnnetlBn. 

Cited  in  Blumenthal  v.  New  York  Elev.  R.  Co.  42  N.  Y.  S.  K.  884,  17  N.  Y. 
Supp.  481,  and  Gray  v.  Manhattan  R.  Co.  128  N.  Y.  510,  28  N.  E.  403.  holding 
where  decree  for  injunction  conditioned  upon  nonpayment  of  damage  by  elevated 
railway  to  abutting  property,  judgment  reversed  where  damages  awarded  based  on 
incompetent  evidence;  Mead  v.  New  York  Elev.  R.  Co.  24  N.  Y.  Supp.  912,  holding 
where  question  as  to  fee  damage  not  raised  by  pleadings,  right  of  defendant  to 
resort  to  condemnation  proceedings  not  waived  by  responding  to  proceedings  for 
injunction;  Doyle  v.  Metropolitan  Elev.  R.  Co.  136  N.  Y.  512,  32  N.  E.  1008, 
Affirming  1-Miso.  378,  20  N.  Y.  Supp.  S66,  holding  compulsory  reference  of  case 
for  injunction  against  operation  of  elevated  railway,  for  taking  of  testimony  as 
to  amount  of  damage  to  abutting  property,  error. 

Cited  in  note   (20  L.  R.  A.  750)  on  damages  in  Hen  of  injunction. 
X>>m>KeBt  Injarr  to  propertr* 

Cited  in  Ainsley  v.  Bank  of  Piedmont,  113  Ala.  470,  50  Am.  St.  Rep.  122,  21  So. 
69,  holding  damage  to  purchaser  of  real  estate  froni  breach  of  contract  of  vendor 
to  make  improvemmts  in  locality,  too  speculative  to  support  action ;  Eckington 
A  S.  H.  R.  Co.  v.  McDevitt.  13  App.  D,  C.  SOB,  holding  measure  of  damage  for 
breach  of  contract  to  build  and  operate  railway  to  plaintiff's  real  estate,  is 
difference  between  value  of  land  with  railway  in  operation,  and  that  with  rail- 
way Bbandoned;  Malcolm  v.  New  York  Elev.  B.  Co.  147  N.  Y.  318,  41  X.  E. 
7B0  (dissenting  opinion),  majority  holding  that  where  neighborhood  has  been 
built  up  since  construction  ot  elevated  railway,  and  fee,  and  rental  values  to 
abutting  property  increased,  damage  ia  not  shown. 

13  L.  R.  A.  SIC,  WERTZ  v.  WESTERN  U.  TELEQ.  CO,  7  Utah,  446,  27  Pao.  172. 
Telesmphrti   eontroctii  limiting  llmblllty. 

Cited  in  WerU  v.  Western  U,  Teleg.  Co.  8  Ijtah,  500,  33  Pac  136,  and  Brooks 
T.  Western  U.  Teleg.  Co,  26  Utah,  156.  72  Pac.  499.  holding  contract  relieving 
telegraph  company  from  liability  for  negligence  of  agents  unless  message  re- 
peated, invalid;  Shaw  v.  Postal  Teleg.  t  Cable  Co,  70  Miss.  696,  56  L.  E.  A. 
403,  footnote  p.  487,  89  Am.  St.  Bep.  68^  31  So.  222  (dissenting  opinion),  ma- 
jority holding  Massachusetts  contract  relieving  telegraph  company  from  liability 
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for  mistakes  in  cipher  meEsage,  unIi:aB  additional  charge  paid,  being  valid  in  that 
state,  is  enforceable  in  Mississippi. 

Cited  in  footnotes  to  Birkett  v.  Western  U.  Teleg.  Co.  33  L.  B.  A-  404  ivhirfi 
liolds  valid,  eonitition  against  liability  beyond  itmount  paid  for  sending  unre- 
]iei-ted  uiesaogc;  U^o^vn  v.  Poatai  Teleg.  Cable  Co.  17  L.  R.  A.  648,  which  holda 
limitiLtion  of  amount  of  liability  for  mistake  in  transmitting  telegram  void  as  ti- 
mistake  ^uused  by  negligence. 

Cited  in  Brooks  v.  Western  U.  Tel^.  Co.  20  Utah,  164.  72  Pac.  499,  susUin- 
ing  recovery  of  damages  resulting  from  nondelivery  of  messages  evidently  re- 
lating to  commercial  transaction. 

Cited  in  footnote  to  Coit  v.  Western  U.  Teleg.  Co.  53  L.  R.  A.  678,  which  holda 
transmission  of  telegram  while  wires  working  badly  not  gross  n^ligence  if  wires 
working  well  when  actually  sent. 

13  L.  R.  A.  612,  ALLEN  COUNTY  v.  SIMONS,  120  Ind.  103,  29  N.  E.  420. 
THzation  of  Indlitn  Inndit, 

Cited  in  Revoir  v.  State,  137  Ind.  334,  36  N.  E.  1100,  holding  lands  of  Indians 
exempt  from  taxation,  under  ordinance  of  1787,  when  acquired  and  held  under 
tribal  relation;  Miami  County  v.  Godfroy,  27  Ind.  App.  614,  60  N.  E.  ITT,  hold- 
ing lands  of  Indian  who  has  become  citisen  of  United  States  Dot  exempt  from 
taxation. 

Cited  in  uot«  ( 10  L.  R.  A.  81 )  on  power  of  state  legislature  to  exempt  from  ta\a- 
Uou. 

13  L.  R.  A.  515.  HVLAND  v.  CENTRAL  IRON  &  STEEL  CO.  128  Ind.  68,  28 

N.  E.  308, 
Tniallon)  neceuItT  (of  tender  at  ■.dnltted  t>x  before  eaJolBlas  iKTalld 
tax. 

Cited  in  Smith  v.  Rude  Bros.  Hfg.  Co.  131  Ind.  152,  30  N.  E.  94T,  holding 
v'omplaint  to  enjoin  collection  of  tax  on  increased  asseS'^ient  of  capital  stock  of 
corporation  must  offer  to  pay  admitted  taxes;  Yocum  v.  First  Nat.  Bank,  144 
Ind.  275,  43  N.  E.  231,  holding  where  whole  of  increased  assessment  is  invalid, 
tender  or  payment  of  admitted  taxes  not  condition  precedent  to  action  to  annul; 
Thompson  v.  Lexington,  104  Ky,  170,  *6  S.  W.  481.  holding  action  to  enjoin 
irregular  assessment  on  instalment  basis  for  street  improvement  cannot  be  main- 
tained without  tender  of  admitted  tax  on  cash  basis. 
TnxBtlOb   of  eapttnl   etoek   of   corpomtlon* 

Cited  in  Jones  v.  Rushvitle  Natural  Gas  Co.  135  Ind.  508,  35  N.  E.  300,  hold- 
ing it  within  power  and  duty  of  board  of  equalization  to  assess  capital  stock  of 
corporation,  where  value  exceeds  that  of  tangible  property. 

Cited  in  notes  (58  L.  R.  A.  520,  559,  611)  on  taxation  of  capital  stock  on 
corporations  in  the  United  States;  <ST  L.  R.  A.  63)  on  taxation  of  corporate 
franchises  in  the  United  States. 

Distinguished  in  Eaton  v.  Union  Cou"*t  Nat.  Bank,  141  Ind.  161,  40  N.  E. 
603,  holding  notice  to  national  bank  necessAT^  to  jurisdiction  of  county  board 
of  equalization  to  increase  valuation    ■ 
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13  L.  R.  A.  518,  DEMING  v.  MERCH.\NTS'  COTrON-PRESS  i  STORAGE  CO. 
90  Tenn.  306,  17  S.  W.  89. 

Refrrred  to.  for  history  of  case,  in  Merchanta'  Cotton-PrraH  k  Storage  Co.  v.  In- 
■urance  Co.  of  N.  A.  151  U.  S.  373,  38  L.  ed.  200,  4  Inters.  Com.  Hep.  502,   14 
Sup.  Ct,  Rep.  367;   luHurance  Co.  of  N.  A.   v.  Delaware  Mut.  Ins.  Co.  50  Fed. 
246,  tuid  IiMurance  Co.  v.  Carrier  Cos.  91  Tenn.  538,  19  S.  W.  755. 
OsFFlent  lUikllltr  for  looa  ot  tnlskt.' 

Cited  in  Atlanta  Nat.  Bank  v.  Southern  R.  Co.  106  Fed.  629,  holding  railroad 
delivering  cotton  to  compreas  in  course  of  tranaportation  liable  for  misdelivery 
by  compress  eonipanj.  tvliere  cunipaniea  identical ;  Stewart  v.  Gracy,  93  Tenn. 
320.  27  S.  VV.  804,  holding  carrier  to  whom  property  constructively  delivered, 
not  liable  for  Iokr  of  Hanic  l>y  lire  while  in  custody  of  Hliipper's  warebouseiiDin. 

Cited  in  footnote  to  Inion   State   Bank  v.   Fremont,  E.   &   M.  Valley  R.   Co, 

59  L.  R.  A.  S39,  which  sustains  initial  carrier's  right  to  limit  liability  to  own 
line. 

Distinguished  in  Bird  v.  Southern  R.  Co.  99  Tenn.  725,  63  Am.  St.  Rep.  586, 
42   S.  W.  451,   lioldin<:   intrmiediate  carrier  notified  by  ultimate  carrier   ot   re- 
fusal to  forward  goods  without  prepayment  of  freight,  and  delaying  tn  notify 
initial  carrier  or  aliipix-r  until  property  had  become  worthlesa,  liable  for  loss. 
Prozlnate  CBase  vf  Injarr. 

Cited  in  East  Tennessee,  V.  &  G.  R,  Co.  v.  Kelly,  91  Tenn.  705,  17  L.  R.  A. 
695,  30  Am.  St.  Rep.  902,  20  S.  W.  312,  holding  carrier  erroneously  informing 
ciHisignee  goods  had  not  arrived,  liable  for  subsequent  loss  by  Are  without  its 
fault;  Anderson  v.  Miller,  06  Tenn.  44,  31  L.  R.  A.  606,  64  Am.  St.  Rep.  812. 
33  S.  W.  615,  holding  UDautborizcd  use  of  premises  for  storage  of  cotton,  renders 
lessee  liable  for  daniage  to  adjoining  premises  by  fire,  originating  without  bis 
fault,  where  fire  would  not  have  been  communicated  but  for  cotton;  Weeks  v. 
lIcNulty.  101  Tenn.  500,  43  L.  R.  A.  187,  70  Am.  St.  Rep.  613.  4S  S.  W.  909, 
holding  absence  of  fire  escapes  to  hotel  not  proximate  cause  of  death  from  fire, 
of  guest  locking  himself  in  room,  and  failing  to  avail  himself  of  avenues  of 
escape;  Postal  Teleg.  Cable  Co.  v.  Zopfi,  93  Tenn.  374,  27  S.  W.  033,  holding 
t«1r^aph  pole  left  at  road  side,  proximate  cause  of  injury  to  one  slipping  in 
attempt  to  step  over  pole  to  platform,  wet  from  rain,  and  falling  backward.i 
against  pole;  Zopfi  v.  PohUI  Tcleg.  Cable  Co.  9  C.  C.  A.'SII,  22  U.  S.  App.  136. 

60  Fed.  989,  holding  obstacle  in  highway  not  proximate  cause  of  injury  to  per- 
son falling  thereon,  unless  obstacle  contributed  to  cause  of  fall;  Chattanooga 
Light  &.  P.  Co.  v.  Hodges,  lOS  Tenn.  338,  60  L.  R.  A.  461,  97  Am.  St.  Rep.  844, 
70  S.  W.  616,  holding  act  of  employee  in  entering  burning  building  to  telephone 
alarm  proximate  cause  of  death. 

InanraDeei    provlalonn   ■■atmat   donble   luHBnnce. 

Cited  in  Carleton  v.  China  Mut.  Ins.  Co.  174  Mass.  286,  48  L.  R.  A.  I6S,  54 
K.  E.  559,  and  London  Assur.  Corp.  v.  Paterson,  106  Ga.  552,  32  S.  E.  650,  holding 
question  whether  concurrent  insurance  is  prior  or  subE.iquent  to  be  determined 
from  date  policies  laaue,  and  not  from  time  they  attach  to  specific  risk;  Gross  v. 
New  York  It  T.  8.  S.  Co.  107  Fed.  520,  holding  American  clause  against  double 
insurance  not  applicable  as  between  policies  upon  shipment  taken  out  by  carrier 
and  consignee. 
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PkpIIc*  to  ketloa. 

Cited  in  Insurance  Cob.  v.  Carrier  Coa.  91  Tenn.  538.  IB  S.  W.  755,  holding  id 
action  by  shipper  against  compress  company,  for  loss  by  fire  of  cotton  held  hy  it 

as  agent  of  common  carrier,  latter  is  necessary  party;  Lake  Street  Elev.  R.  Co. 
V.  Ziegler,  30  C.  C.  A.  441,  80  Fed.  124,  holding  trustee  in  trust  deed  of  railroad 
not  indispensable  parties  to  action  by  corporation  against  holders  of  stock  and 
bonds,  for  surrender  of  same,  and  for  accounting. 

13  L.  R.  A.  533,  COOK  v.  PORT  OF  PORTLAND,  20  Or.  580.  27  Pac.  203. 
Hnnldpal  porpontlloaa ;   ooniitltiitfliiiiAlIt?, 

Cited  in  Donahue  y.  Jforgan,  24  Colo.  397,  60  Pac.  1038,  holding  consolidation 
act  constituting  aldermen  of  consolidated  city  trustees  of  waterworks  tor  whole 
municipality,  within  powers  of  general  assembly.  Middel  Kittitas  Irrig.  Dist. 
V.  Peterson,  4  Wash.  150,  29  Pac.  905,  holding  irrigation  district  organized  pur- 
suant to  statute  not  municipal  corporation  within  Constitution. 

Cit«d  JD  footnote  t<i  Stockton  v.  Powell,  15  L.  R.  A.  42,  which  holds  improve- 
ment of  navigation  within  county  a  county  purpose. 
17alt*nnltT  ot  taxatloa. 

Cited  in  footnotes  to  Hiph  School  Dist.  No.  137  v.  Lancaster.  40  L.  R,  A.  343, 
which   holds  void,   statute   allowing  outside   pupils   to   attend   high   school   free, 
but  requiring  county  to  pay  specified  sum  as  tuition;  Com.  v.  Brown,  28  L.  R. 
A.  110,  which  sustains  weekly  tax  on  aalea  of  oysters. 
^Vhen  Htatnte  declnred  nncaiiBtltatloaal. 

Cited  in  Ellis  v.  Prazicr,  38  Or.  484,  53  L.  R.  A.  466,  63  Pac.  642,  holding  to 
declare  statute  unconntitutional,  incompatibility  with  organic  law  must  be  ap- 
parent and  free  from  doubt;  Simon  v.  Northup,  27  Or.  4Q5,  30  L.  R.  A.  175, 
40  Pac.  500,  refusing  to  declare  statute,  to  enable  city  to  acquire  title  to  bridges, 
unconstitutional,  though  validity  not  free  from  doubt. 

13  L.  R.  A.  538,  He  THOMAS.  16  Colo.  441,  27  Pae.  707. 
AdrntsBlon  of  ^omen  to  prapllae  la^. 

Cited  in  Re  Leach,  134  Ind.  071,  21  L.  R.  A.  706,  34  N.  E.  641,  holding  woman 
entitled  to  admission  to  bar  under  Constitution  and  statute  providing  every 
person  "being  a  voter,"  shall  be  admitted;  Ricker's  Petition,  66  N.  H.  2-1;,  '24 
L.  R.  A.  759,  29  Atl.  559,  holding  attorney  at  law  not  public  officer  within  com- 
mon-law   rule   of    New   Hampshire    disqualifying    women    from    holding    imblie 

Cited  in  notes   (21  L.  B.  A.  702)   on  right  of  women  to  practise  law;    (19  L. 
R.  A.  2261   on  what  is  included  in  term  "person." 
RlKht  ot  iTomrn  to  hold  olBce. 

Cited  in  Atty.  Gen.  t.  Abbott,  121  Mich.  588,  47  L,  B.  A.  103.  80  N.  W.  372, 
holding  woman,  not  being  elector,  cannot  hold  office  of  prosecuting  attorney. 

Cited  in  footnote  to  Opinion  of  Justices.  32  L.  R.  A.  350,  which  denies  right 
to  authorize  appointment  of  women  as  notaries. 

13  L.  R.  A.  541,  VEASEY  v.  BRIGMAN,  93  AU.  548,  9  So.  728. 
XdeHtlflcBtloB.  ot  persona  tram  ■Imllkrltr  Ot  naraea. 

Cited  in  Sthlacks  v.  Johnson,  13  Colo.  App.  133.  56  Pac.  873,  holding  sum- 
mona   addressed   to   "Schlacks,"   returned   as   served   on   "Schlack,"   sufficient  to 
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support  judgment;  Dolan  v.  Mutual  Reserve  Fund  Life  Abbo.  173  Maes.  202, 
63  N.  E.  398,  holding  application  for  naturalization  by  "Fardell  Dolan"  com- 
petent evidence  upon  question  whether  "Farrell  Dolan"  misrepresented  age  in 
application  for  insurance. 

Cited  in  rootnote  to  Ulinoia  Wateh  Case  Co.  v.  Pearson,  16  L.  R.  A.  429,  which 
holds  license  to  form  corporation  under  one  name  not  affected  bj  other  corpora- 
tion calling  meeting  to  vote  on  change  to  similar  name. 

Cited  in  note  (IT  L.  R.  A.  B24,  S25)  on  presumption  of  identity  of  person  from 
identity  of  name. 

15  L.  R.  A.  542,  MISSOURI  P.  R.  CO.  v.  CULLERS,  81  Tei.  382,  17  8.  W.  19. 

RlKhi  ot  Indlu  to  ■■«. 

Cited  in  Whirlwind  t.  Von  der  Ahe,  67  Mo.  App.  B30,  holding  tribftl  Indians 
when  off  reservation,  entitled  to  sue  for  enforcement  of  contract  made  during 
■ojourn  in  states. 
I>Be  pracFsa  at  l>w. 

Cited  in  note  (50  L.  B.  A.  690,  504)  on  what  service  of  process  insufficient  to 
constitute  due  proceoB  of  law. 
TranBltorr  actlonn. 

ated  in  footnote  tj)  SchmaltE  t.  York  Ufg.  Co.  59  L.  R.  A.  907,  which  m- 
taiiiH  jurisdiction  in  equity  in  one  state  of  suit  by  eitizen  to  enjoin  other  citlEtti 
removing  alleged  fixtures  from  land  on  which  former  has  mortgage. 
Rlsht  of  action  «s>liiat  nroiiBrdoeP. 

Cited  in  East  Dallas  v.  Barksdale,  B3  Tex.  122,  18  S.  W.  329,  and  Dallas  v.  Mil- 
ler, 7  Tex.  Civ.  App.  606,  27  S.  W.  498,  holding  proof  of  actual  and  exclusive  poa- 
aession  of  real  estate  gives  prima  facie  right  to  recover  for  damage  done  by  trea- 
passer;  Missouri,  K.  *  T.  R-  Co.  v.  Starr,  22  Tex.  Civ.  App.  357,  56  S.  W.  393, 
holding  innocent  purchaser  of  railroad  ties,  made  from  timber  taken  by  tres- 
passer, liable  to  owner  of  land  for  value  of  ties  as  received  from  trespasser. 

Cited  in  note  (31  L.  R.  A.  281)  on  liability  for  setting  fires  which  spread  to 
property  of  others. 

Distinguished  in  Northern  F.  R.  Co.  v.  Lewis,  162  U.  S.  3S2,  40  L.  ed.  1008, 

16  Sup.  Ct.  Rep.  831,  holding  possession  of  purchaser  from  trespasser  not  such 
prima  facie  evidence  at  title  as  entitles  him  to  maintain  action  for  wrongful 
destruction  of  property. 

ReqapBtH   tor  InntmctloiiB. 

Cited  in  Burnham  v.  Logan,  88  Tex.  7,  29  S.  W.  1067,  holding  attorneys  must 
take  risk  of  putting  requested  instructions  in  proper  form  to  enable  court  to  paaa 
upon  same  separately. 

13  L.  R.  A.  549,  FORBES  v.  ESCAMBIA  COUNTY  BD.  OF  HEALTH,  28  Fla. 

26,  9  So.  862. 
lUnnlPlpal    (iaa.raBtliie  rCKBlatlona. 

Cited  in  bote   (26  L.  R.  A.  486,  460)   on  quarantine  regulations  by  health 

authorities. 

■.lukllltr  •(  DiBiilclpKl   corporation   tor   neKllKCnce. 

Cited  in  Nicholson  v.  Detroit,  120  Miih.  2ij5,  56  L.  R.  A.  605,  83  N.  W.  695, 
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denying  cit/a  liability  for  death  of  pmplofee  from  smallpox  contracted  while 
tearing  down  old  pest  house  to  make  room  for  another. 

Distinguialied  in  Jacksonville  v.  Smith,  24  C.  C.  A.  100,  41  U.  S.  App.  65",  78 
Fed.  29.1,  holding  city  liable  for  personal  injury  auatained  by  reason  of  defect 
in  street,  although  action  not  autliorized  by  statute. 

13  L.  R.  A.  556,  SULLIVAN  v.  HALL,  86  Mich.  7,  4B  N.  W.  040. 

13  L.  B.  A.  559.  McNEIL  v.  BOSTON  CHAMBER  OF  COMMERCE,   !54  Ma£s. 

277,  28  N.  E.  245. 
Anth<»rltr   tor  contntct   ot  eorpoFKtIou. 

Cited  in  Merchants'  Nat.  Bank  v.  Citizens'  Gaslight  Co.  159  Mass.  50fi.  .IH  Am. 
St.  Rep.  453,  34  N.  E.  1083,  holding  corporation  bound  by  note  signed  by  tri>.-. 
urer,  under  authority  implied  from  courae  of  conduct  and  dealing  with  knoul- 
edge  of  directors;  Nash  v.  Minnesota  Title  Ins.  A.  T.  Co.  159  Mass.  444,  34  N. 
E.  625,  holding  president  and  trust  officer,  having  management  of  business  of  title 
insurance  company,  may  bind  it  by  representation  as  to  title  of  mortgaged  prop- 
erty; Franklin  Sav.  Bank  v,  Cochrane,  182  Mass.  588.  61  L.  R.  A.  782,  86  ?J. 
£.  200,  holding  corporation  bound  by  assumption  of  mortgage  by  treasurer  per- 
mitted by  directors  to  manage  affairs;  Clarke  v.  Warwick  Cycle  Mfg.  Co.  174 
Mass.  436,  54  N.  E.  8S7,  holding  employment  of  accountant  shown  by  proof  of 
having  commenced  work  under  authority  of  one  of  three  members  of  committee 
of  stockholders,  and  of  subsequently  receiving  similar  directions  from  other  two: 
Scribuer  v.  Flagg  Mfg,  Co,  175  Mafia.  538,  56  N.  E.  803,  holding  proof  of  rera^- 
nition  of  corporation  to  make  written  contract  for  payment  of  commissions,  auffi- 
cient  prima  facie  evidence  of  authority  to  enter  into  subsequent  oral  agreement 
as  to  same  subject-matter;  May  v.  Gloucester,  174  Mass.  585,  65  N.  E.  MG, 
holding  contract  with  city  for  use  of  horses  supported  by  evidence  that  horees 
were  kept  in  sight  at  engine  house,  and  vote  of  standing  committee  at  end  of 
hiring  for  allowance  of  bill. 
KBrct  of  yubllnked  proposal  to  contFsct. 

Diatinguished  in  Anderson  v.   Public  Schools,   122  Mo.   67,  26  L.  R.  A.  712, 
27   S.   W.   610,   holding  advertisement  of  school   board   for  bids   for  erection   of 
school  building,  which  reserves  right  to  reject  bids,  does.not  operate  as  contract 
with  lowest  bidder. 
SBineieDcr  of  vote  of  citr  eonacii. 

Cited  in  footnote  to  Pol1a«ky  v.  Schmid,  56  L.  R.  A.  614,  wliich  requires  two- 
thirds  majority  of  all  members  elected  to  council  to  pass  ordinance  over  veto 
though  some  seats  vacant. 

13  L.  R.  A.  563,  BRYAN  v.  MILBY,  6  Del.  Ch.  209,  24  Atl.  333. 
'Wills  I   ■nlBeieiicj-   to  create   trnBt. 

Cited  in  footnotes  to  Jewell  v.  r>ouisville  Trust  Co.  53  L.  B.  A.  377,  which 
denies  creation  of  precatory  trust  by  will  of  merchant  expressing  dfsire  for  re- 
tention on  liberal  terms  of  specified  person  in  employ  of  firm  of  which  testator 
a  partner;  Williams  v.  Baptist  Church,  54  L.  R.  A.  427,  which  holds  absoluU 
gift,  not  trust,  created  by  bequest  to  church  and  "suggesting"  as  to  application; 
Morgan  v.  Halsey,  36  L.  R.  A.  718,  whicli  liolda  power  of  appointment  of  prop- 
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«rty  to  testatrix's  dau)(ht«r  in   any   mannpr  she   may  deem   proper   limited  by 
BUtwequeitt  fUumw  oI  will. 

13  L.  R.  A.  505,  HEPLER  v.  DAVIS.  32  Neb.  5»S.  89  Am.  St.  Rep.  457.  49  N. 

W.  458. 
JBdKHPBtB)  TBildllr  of  r«*lvor. 

Cited  in  Betti  v.  J<dinM>n.  KR  Vt.  5.)5,  3a  Atl.  4811.  holding  jud^rment  rendered 
upon  ncire  facias  witliont  notice  to  defendant,  to  revive  judgment  entered  upon 
note  containin)[  warrant  of  attorney,  invalid;  Robb  v.  .Anderson.  43  III.  App. 
976;  Ri(v  V.  Moore.  48  Kan.  :^»i.  16  L.  R.  A.  IflO.  footnote,  p.  I0R.  M  Am.  St. 
Rep.  318.  30  Pec.  10,  nnd  Ovens  v.  Henry,  161  L'.  S.  64«.  40  I„  e^.  838.  16  Sup. 
Ct,  Rep.  6B3,  holding  revivor  of  judgment  by  wire  facJsH,  witliout  personal  serv- 
ice or  voluntary  apiiearanve.  insufficient  to  prevent  bar  of  statute  of  limitations 
in  favor  of  defendant  midintc  in  another  state. 
Valldllr  «(  jBdKHeBt   wlthoat   penM>B«l   ■revlce. 

Cited  in  Kirk  v.  I'nited  Stales.  124  Fed.  340.  enjoining  execution  on  forfeited 
recognizance,  where  scire  facias  not  personally  served  on  nonresident  complain- 

13  L.  R.  A.  5«r,  SCHLKY  v.  COM.IS.  47  Fed.  250. 
Wills  t  elect  Ion. 

Cited  in  Farmington  Sav.  Bank  v.  Curnin,  72  Conn.  343,  44  Att.  473.  holdin); 
person  takinj;  heneftcial  intprriil  under  will,  thereby  conllrms  and  ralilies  every 
other  part  of  will;  Culvert  v.  Wood.' » 3  Tenn.  46.1.  25  S.  W.  063.  holding  where 
testator  included  partnership  property  in  will,  persons  interested  botli  as  dev- 
isees and  partners  etectinti  to  claim  partnership  property,  tliereby  set  (r>>e 
share  of  testator  in  partnersliip  property  in   favor  of  other  devisees. 

13  L.  R.  A.  am,  SCHl'LTZ  v.  BYKRS.  53  N.  J.  L.  442,  E6  Am.  St.  Eep.  43.1, 

22  Atl.  514. 
Lateral    aapiHirti    ■labllltr    tor   damace    tron    esearatloH. 

Cited  in  Church  of  Holy  Communion  v.  Paterson  Extension  R.  Co.  63  N.  J. 
L.  474,  43  Atl.  6n6.  holding;  notice  of  intended  excavation  may  be  requisite,  if 
building  upon  adjoining  property  is  to  be  endangered;  Bohrer  v.  Dienliart  Har- 
ness Co.  ID  Ind.  App.  51.5.  411  N.  E.  206  (dissenting  opinion),  majority  liohlinK 
party  making  excavation  not  biiimd  to  e>:tra ordinary  care  to  protei't  adjoining 
building,  when  owner  has  knowledge  of  intended  excavation;  Cildersleevp  v, 
Hammond.  lOfl  Mich.  4.16.  33  L,  R.  A.  49.  07  X.  W.  510,  holding  excavation  in 
sandy  soil  close,  to  division  line,  without  precautions  to  protect  neighbor's  soil. 
n'hereby  over  4  feet  of  latter  caves  in.  and  undermines  foundation  of  building, 
creates  liability  for  damage  to  both  soil  and  superstrncture ;  Church  of  the  Holy 
Conimunion  v.  Paterson  Extension  R.  Co.  68  S.  .1.  L.  410,  53  Atl.  10711,  by 
Collins.  ■!.,  dissenting,  who  holds  owner  of  building  cannot  recover  for  injuries 
thereto  by  excavation  on  adjoining  premises. 

<^'ited  in  footnote  to  Clemens  v.  Speed.  II)  I.  R.  A.  240.  which  denies  to  partv- 
wall   oH-ners   reciprocal   easement   from   support   of  buildings. 

Criticized  in  I-arson  v.  Metropolitan  Street  R,  Co.  110  Mo.  24.3,  16  L.  R.  A. 
332,  footnote  p.  330.  33  Am.  St.  Rep.  430,  10  S.  W,  416.  holding  one  promising 
L.  R.  .A.  Au.— Vol.  II.— 40. 
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ndjoining  owner  to  excavate  and  lay  up  wall  in  sections  liable  for  fall  of  build- 
ing due  to  digging  dangerous  trench  without  notice  after  lajring  one  aection. 

13  L.  R.  A.  574,  Ex  parte  VANCE,  90  Cal.  208,  27  Pac  208. 
SeBtrace  mot  utlaflrd  nitkoai  mpPlBOuniFBt. 

Cited  in  Miller  v.  Evans,  115  Iowa,  105,  50  L.  R.  A.  103,  91  Am.  St  Rep. 
143,  86  N.  W:  196,  holding  judgment  not  aatiBfied  by  expiration  of  time  for  which 
defendant  sentenced,  without  imprisonment,  through  failure  of  sheriff  to  esecuie 
mittimus;  Neal  v.  iHate,  104  Ga.  517.  42  L.  R.  A.  194,  00  Am.  St.  Rep.  ITS,  30 
8.  E.  869.  holding  suspension  of  sentence  hy  order  of  court  until  after  expira- 
tion of  period  of  conimitnient,  does  not  preclude  defendant  being  committed 
subsequently  for  full  term. 

Cited  in  footnote  to  Henderson  t.  Jamea,  27  L.  R.  A.  200,  which  aothorizes 
completion  of  original  sentence  of  escaped  convict  after  completion  of  subse- 
quent sentence  under  other  name  to  same  penitentiary. 

13  L.  R.  A.  S78,  BULL  v.  BRAV,  89  Cal.  288,  26  Pac  873. 
F^TABdl  ■ondncr  of  eTtdmcr. 

Cited  in  Wolters  v.  Rossi.  126  Cal.  853,  59  Pac.  143.  holding  insolvent'*  trans- 
fer of  certificate  of  deposit  to  wife,  without  consideration,  and  after  order  for 
his  examination  as  judgment  debtor,  raises  irresistible  inference  of  intent  to 
defraud;  First  Nat.  Bank  v.  Maxwell,  123  Cal.  372,  09  Am.  St.  Rep.  S4,  55  Pac. 
980,  holding  intent  to  defraud  creditors  sufficient  to  avoid  conveyance,  although 
grantor  has  other  property  snOii-ient  to  satiafy  c^edito^^i■.  Re  Benton.  131  Cal. 
475,  03  Pac.  775,  holding  to  support  judgnient  rejecting  probate  of  will,  because 
of  fraud  and  undue  influence,  such  ultimate  facts  niust  appear  conclusively  from 
probative  facts  found  by  jury. 

13  L.  R.  A.  681,  LUKENS'S  .APPEAL,   143  Pa.  3BB,  24  Am.  St.  Rep.  65T,  H2 

Atl.  882. 
En  tor  cement  ot  aDtcnaiidiil  contract*. 

Cited  in  Re  Devoe.  113  Iowa,  10,  84  N.  W.  923,  and  Mauk's  Estate,  19  Pa. 
Super.  Ct.  341,  holding  antenuptial  contract  will  be  sustained,  though  provision 
f6r  wife  disproportionate  to  husband's  means,  if  representatives  of  husband 
establish  there  was  no  concealment  of  any  material  fact;  Carr  v.  Lackland,  112 
Mo.  457,  ZO  S.  W.  624,  holding  antenuptial  eontriict.  If  unambiguous  and  unim- 
peached,  must  be  enforced  according  to  language  employed ;  Re  Warner.  H3 
Pittsb.  L.  J.  N.  S,  430,  refusing  to  sustain  antenuptial  contract  contniiiing  iu> 
provision  for  wife,  though  husband's  estate  fully  disclosed  at  time  of  execution. 
Co  nil  I  deration  tor  as;reenent. 

Cited  in  McGlynn  v.  Scott,  4  N.  D.  29,  58  N.  W.  460,  holding  surrender  of 
imagined  lien  on  personal  property,  when  none  c.vista  in  fact,  not  sufficient  con- 
sideration for  promissory  note;  Price  v.  First  Nnt.  Bank,  62  Kan.  751,  64  Pac. 
639,  holding  agreement  to  forbear  issue  of  execution  on  extinguished  judgment 
not  sulTieient  consideration  for  asiiignnient  of  life  insurance  polic;  aa  colIatertJ 

Cited  in  footnote  to  Mutual  Reserve  Fund  Life  Asso.  v.  Hurst,  20  L.  R.  A. 
761,  which  holds  moral  obligation  sutlicient  consideration  for  promise. 


db.Google 


56S-590.]  L.R.  A.  CASES  AS  AUTHORITIES.  723 

Cited  in  note  {34  L.  R.  A.  3S)  on  performance  of  eiiating  contract  obligation 
as  consideration  for  new  pToniiae. 

13  L.  R.  A.  584,  TALBOTT  v.  FIDELITY  &  C.  CO.  74  Md.  536,  22  Atl.  395. 
Stale  control  of  larclsB  BOrporatlOBs. 

Cited  in  notcB  (57  L.  R.  A.  87)  on  taxation  of  corporate  franchises  in  the 
L'nited  States;  (24  L.  R.  A.  305)  on  restrictions  on  buaineas  of  foreign  insur- 
iince  companies. 


Clt7  ordinance*  peralttlBc  excrclae  Of  arbllrapy  dlacrlBiliiBtlvn. 

Cited  in  Plymouth  v.  Schultheis,  136  Ind.  342,  35  N.  E,  12,  holding  ordlnanw 
requiring  permit  to  conduct  tannery,  and  giving  board  of  health  power  to  detei- 
miue  persons  entitled  to  permit,  and  location  and  chHracteT  of  building,  void; 
State  V,  Tenant,  110  N.  C.  613,  15  L.  H.  A.  424,  2S  Am.  St.  Rep.  716,  14  S,  E.  387, 
holding  ordinance  requiring  permission  of  aldermen  to  erection  of  aoy  building, 
without  prescribing  general  rule  for  esercise  of  discretion,  invalid;  Newbem  v. 
McCann,  106  Tenn.  166,  50  L.  R.  A.  477,  58  S.  W.  114,  holdkig  void  ordinuice 
requiring  consent  of  mayor  for  on'ner  or  employee  to  enter  saloon  on  Sunday  for 
any  purpose;  Stat«  v.  Qerhardt,  145  Ind.  480,  33  L.  R.  A.  327,  44  N.  £.  46» 
(dissenting  opinion),  majority  holding  statute  authorizing  county  comminsioneri 
to  consider  "personal  fitness"  of  applicant  in  granting  permission  to  carry  on 
(ither  business  in  room  where  liquors  sold,  valid. 

Citi^  in  notes  |3S  L.  K.  A.  642)  on  municipal  povrer  over  nuisances  relating 
til  trade  or  business;  (3S  L.  R.  A.  308)  on  municipal  power  over  nuisances  afTect- 
ing  safety,  health,  and  personal  comfort. 

Distinguished  in  Wilkes-Barre  v.  Garabed,  11  Pa.  Super.  Ct.  371,  holding  city 
ordinance  authorizing  mayor  to  refuse  permit  to  Salvation  Army  to  hold  meetings 
in  streets,  valid. 
C^ttr  ordiBances  creatlnv  moaopolr* 

Cited  in  Re  Lowe,  54  Kan.  765,  27  L.  R.  A.  548,  39  Pae.  710,  holding  city 
urdinance  lestricting  scavenger  business  to  two  persons  to  be  selected  by  mayor, 
invalid;  St  Louis  v.  Russell,  116  Mo.  257,  20  L.  R.  A.  72S,  22  S.  W.  470,  hold- 
ing city  ordinance  requiring  consent  of  one  half  of  owners  in  block  to  erection 
of  lively  stable,  invalid. 

13  L.  R.  A.  EBO,  FARIST  STEEL  CO.  v.  BRIDUEFORT,  60  Conn.  278,  22  .«1.  561. 
TalctSK  private  pronertr  tor  pnblic  nae. 

Cited  in  Keifer  v.  Bridgeport,  88  Conn.  407,  30  Atl.  801,  holding  noncompliance 
with  jurisdictional  requirements  of  charter  in  laying  out  of  highway  prevents 
city  acquiring  interest  in  Isnd,  and  owner,  without  appeal,  may  prove. irregulari- 
ticB  in  action  of  trespass;  Parker  v.  Com.  178  Mass.  205,  59  N.  E.  634,  question- 
ing whether  statute  limiting  height  of  building  in  specified  localitv,  witliout 
providing  compensation  to  owners,  would  be  constitutional. 
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Title  to  •■«•  lands. 

Cited  in  Shivply  v.  Bowlby,  iri2  U.  S.  20.  3%  L.  ed.  339,  U  Sup.  Ct.  Rep.  S4d. 
Iiolding  title  to  tract  of  liind  bounded  by  navigable  river,  derived  from  UniW 
titAtes,  extend*  only  to  high -water  tusrk. 

Cit^  In  note  (-10  L.  R.  A.  59<l)  on  rigJit  at  owner  of  upland  to  aeteas  to  navi- 
gable  water. 

13  L.  R.  A.  5»6,  WARDWEU.  v.  CHICAGO,  Nf.  k  ST.  P.  R.  CO.  *6  Minn.  514, 

24  Am.  St.  Rep.  24<t,  49  N.  W.  20G. 
Rollroadai   ejepllon   o(   pBBitrnKPr   (or  rcfDiHil    to   pa^y    tare. 

Cited  in  Lake  Sl.ore  &  M.  S.  R.  Co.  v.  Orndorff,  .(6  Ohio  St.  595,  38  L,  R.  A. 
142,  60  Am.  St,  Rep.  710.  45  N.  E.  447.  and  Braun  v.  Northern  P.  R.  Co.  79  Minn, 
408.  40  I,.  R.  A.  320.  79  Am.  St.  Hep.  4fi7,  82  N.  W.  675.  holding  return  of  unused 
value  of  ticket  necen-iary  to  right  to  ejeet  pa»Miiger  for  refiiiial  W  pay  fare  for 
child. 

13  L.  R.  A.  598.  ALSUP  v.  BANKS,  08  Mis9.  664,  24  Am.  St.  Rep.  294.  0  So.  895. 
Tor^lBHtlon   of   cob  tracts. 

Cited  in  Cok  v.  Martin,  75  Miss.  240,  38  L.  R.  A.  803,  66  Am.  St.  Rep.  604,  21 
So.  611,   holding  mortgage  upon   future  crops,  in  consideration  ot  advances  for 
supplies  to  be  made  thereafter,  not  terminuteil  by  death  of  mortgagor  before  sup- 
plies wholly  furnished,  or  all  crops  planted. 
ECect  ot  rel^ttlBK  abaadoned  pr«inla«B. 

Cited  in  Oldewurtel  v.  Wiesenfeld.  9T  .Md.  176,  .54  Atl.  969,  holding  tenant  liable 
fur  rent  of  abandoned  premises  relet  by  landlord. 

Cited  in  footnote  to  Gray  v.  Kaufman  Dairy  k  Ice  Cream  Co.  49  L.  R.  A.  580, 
which  denies  right  to  recover  rent  of  landlord  reletting  after  tenant's  abandon- 
ment, notwithstanding  unanswered  letter  that  premises  will  be  leased  at  tenant'* 

13  L.  R.  A,  600,  STRICKER  v.  I.KATHKRS,  68  Miss.  803.  0  So.  821. 

13  L.  R,  A.  601,  SUPRKME  AS.'SEMBLY  R.  SOC.  OF  G.  F.  v.  CAMPBELL.  17 
B.  I,  402,  22  Atl,  307. 

13  L.  R.  A.  605,  SWIM  v.  WII.SOX,  90  Cal,  12fi,  2.5  Am.  St.  Rep.  110.  27  Pac.  3.1. 
Coavenlant  llabllll)'  ot  partlea  aetlfiK  In  Boail   rallh. 

Cited  in  Shafer  v.  Ucy.  121  Cal.  579,  54  Piie.  li,  holding  pledge  of  perton.il 
]iToperty  by  bailee  for  safe  keeping,  confers  no  titb  on  innocent  pledgee,  althoucli 
]iledgeor  represented  property  to  be  hin  own ;  Farmers'  Bank  v,  Dlebnld  Sate  * 
l.ock  Co.  66  Ohio  St.  377,  -18  L.  H,  A.  Mi.  90  Am.  St.  Rep.  .iSfi,  114  N".  E,  -iLS. 
holding  pledgee  of  stock,  standing  in  name  of  pledgi-nr.  obtnin^  no  title  as  against 
prior  pledgee,  from  whose  possefl^ion  it  was  wrongfully  taken  by  pledgeor:  John- 
son V.  Martin,  87  Minn,  375.  59  L.  R.  A.  735.  footnote  p.  733,  94  Am.  St,  Rep. 
706.  92  N.  W.  221.  holding  owner  of  wheat  wrongfully  diverted  from  destinatinn, 
and  sold  by  innocent  factor  under  forged  hill  nf  lading,  entitled  to  refflver  valiii' 
from  factor;  Craig  v.  Hesperia  I,*nd  &  W.  Co.  113  Cal.  13,  35  L.  R.  A,  Znn.  .i4 
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Am.  St.  Rpp.  3Ut.  45  Vac.  10.  holding  puTchmwr  o(  ntock  takn  suljjrrt  to  lien  of 
corporation  [or  payment  of  delinquent  awiestinient. 

Citi'd  in  footnote  to  Doly  v.  First  Nat.  Bank,  17  L.  R.  A.  2.'i!>.  wliiph  liolds  right 
of  transferee  of  national  bank  stock  under  unrecorded  tntn^fer  nuperlor  to  aubae- 
quent  attneliinent. 

Cited  in  note  (50  L.  R.  A.  O-iH)  on  lialiilit.v  of  servant  or  agent  for  ranv-eraion, 
tri'Hpii:')!.  or  otiier  positive  act  of  wronfrdoing  afcainiit  third  personn  under  orders 
of  employer. 

niMingiiiflied  in  Walker  v.  Fir^t  Nat.  Hank,  n  Or.  lOS.  72  Pae.  M5,  denying 
liahilitv  for  eonversion  of  wheal  of  bank  colleeting  draft  on  purchaner  of  flour 
made  tlierefroni. 

1.1  L.  K.  A.  (Hi:.  STATE  v.  BCSIl.  ^7  Kan.  201,  27  Pue.  834. 
BlepilvHiii    rlshl   of   rritlMFatluB. 

Cited  in  footnote  to  Barrel  v.  Taylor.  36  L.  R.  A.  I2D,  upholding  right  t«  have 
uame  registered  aa  voter  of  unnaturalized  minor  who  becomes  qualified  voter  be- 
fore revision  of  regiHtry. 

Cited  in  State  v.  Pierce.  .i2  Kan.  .)2T.  35  Pae.  1I>.  holding  county  eoinmiHHionera 
may  be  guilty  of  misdemeanor  in  office,  in  laauing  warrant  for  purchase  of  bridge, 
contrary  to  statute,  though  acting  upon  advicp  of  counsel  i  Williams  v.  People, 
26  Colo.  276,  57  Pae.  TOl,  holding  information  for  perjury  alleging  that  defendant 
did  "feloniouHly"  testify,  etc..  suUicientlv  charge-"  that  false  teiitimony  van  «il- 
fully  given;  State  v.  AlcDaniel.  45  T^.  Ann.  B8S.  12  So.  751.  holding  use  of  word 
"felonioualy"  equivalent  to  word  "wilfully"  in  charging  assault  with  intent  to  kill. 

13  L.  R.  A.  611,  HABERMAN  v.  BAKER.  12H  .V.  Y.  2.-i:!.  2«  X.  K.  370. 
34peelflp   performaore   of  contrite  tit   to   ptirckABr   rHl   eotntp. 

Cited  in  Forsyth  v.  Leslie.  74  App.  Div.  521.  77  N.  Y.  Supp.  826,  decreeing 
ppecilic  jterformancp  notwithstanding  incompleteness  of  descriptions  of  property 
as  to  facts  a>^certflinable,  and  defects  in  title  apparently  cured  by  statute  or 
limitationa;  Holly  v.  Hirsch.  133  N.  Y.  .IDft.  32  N.  E.  70».  holding  doubt  as  to 
validity  of  conveyance  in  chain  of  title,  involving  question  of  law  merely,  which 
if  settled  by  former  decision,  not  ground  tor  refusing  specific  perfornmnee ; 
Merge*  v.  Ringler.  24  Misc.  3IH.  5.3  N.  Y.  Siipp,  674,  refusing  to  relieve  purchaser 
Ht  judicial  sale  from  performance,  because  of  encroachment  of  building  upon  ad- 
joining premises  few  inches,  where  title  by  adverse  possession  substantially  com- 
plete: Baumeister  v.  Demuth.  84  App.  Uiv.  :imi.  IS2  N.  V.  Supp.  K.ll.  holding 
iiiurtR  not  aK  liberal  in  relieving  purchaser  under  private  contract  on  account  of 
technical  defects  in  title,  as  at  judicial  ule. 
Dc^dAI  cotiblroelton  of  eonveyitiiec  dejirrlblnK  Utnd  no  boanded  b7  afel 

Cited  In  Henne^sy  v.  Mnrilwk.  137  X.  Y".  322.  33  N.  E.  330.  holding  under  deedi 
to  lots  described  as  bounded  on  alley,  graiitees  take  to  center  of  alley,  subject  to 
right  of  passage  in  common:  Mangam  v.  Sing  Sing.  11  .App.  EHv.  214,  42  N.  Y. 
Supp.  SM}.  holding  under  conveyance  describing  land  as  bounded  on  highway, 
grantee  entitW  tti  one  half  of  road  upon  abandonment  of  highway  for  six  yearu; 
Mitchell   V.   Einstein,  42  Misc.  363.  86  N.  Y.   Supp.   75n.  holding  conveyance  of 
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land  bounded  by  road  passes  grantor's  title  to  center;  Gen  v.  MoChesney.  84  App. 
Div.  40,  S2  N.  Y.  Supp.  101,  holding  state's  conveyance  bounding  land  U|>aa 
street  pasaps  title  to  center;  India  WImrf  Brewing  Co.  v.  Brooklyn  Wharf  t 
Warehouse  Co.  89  App,  Div.  82,  69  N.  Y.  Supp.  274.  holding  conveyance  of  all  lots 
"lying  on  easterly  aide"  of  wharf  named,  does  not  include  wharf;  Wataun  v. 
New  York,  67  App.  Div.  579,  73  N.  Y.  Supp.  1027,  holding  presumption  that  con- 
veyance describing  land  as  bounded  by  streets  conveys  fee  to  center  of  street, 
rebutted  by  subsequent  deed  of  streets  to  town;  Graham  v.  Stern,  168  N.  Y.  5S1, 
S5  Am.  St.  Sep.  694,  61  N.  E.  8BI,  Affirming  51  App.  Div.  406,  64  N.  Y.  Supp. 
72S,  holding  presumption  that  conveyance  of  land  as  bounded  by  street  carries 
fee  to  center  of  street  does  not  obtain  when  conveyance  is  by  municipal  corpora- 
tion; Paige  V.  Schenectady  R.  Co.  38  Misc.  388,  77  N.  Y.  Supp.  889,  holding  pre- 
sumption that  grant  bounding  on  highway  carries  fee  to  eent«r  does  not  prevail 
where  fee  vested  in  public. 

Cited  in  footnote  to  Crocker  v.  Cotting,  33  L.  R.  A.  245,  whidi  holds  no  part 
of  passageway  included  in  grant  of  land  ''bounded  by"  such  passageway. 
V>lldltr  ot  coBTerABPea  by  trBstc*a. 

Cit«d  in  MeLean  v.  Ladd,  60  Hun,  347,  21  N.  Y.  Supp.  196,  holding  executor 
without  power  to  mortgage,  may  yet  make  valid  mortgage  of  property  coming 
into  his  hands  in  contravention  of  trust;  Salmon  v.  Salmon,  24  Misc.  417,  53 
N.  Y.  Supp.  648,  holding  executors,  without  power  to  Bell,  may  yet  sell  and  convey 
real  estate  not  acquired  from  testator,  but  properly  coming  into  their  hands  under 
execution  of  trust;  Re  Bolton,  20  Misc.  535,  46  N.  Y.  Supp.  908,  holding  surro- 
gate's court  cannot  eonvert  personal  estate  of  ward  into  real  estate,  by  authorizing 
guardian  to  purchase  home  for  ward. 

13  L.  R.  A.  614,  BBESSLER  v.  WAYNE  COUNTY,  32  Neb.  834,  49  N-  W.  787. 
TBzadoa  of  BHlJoaal  IwbIi  aliarea. 

Cited  in  Dutton  v.  Citizens'  Nat.  Bank,  53  Kan.  400,  36  Pac.  719;  First  Nat 
Bank  V.  Turner,  164  Ind.  464,  57  N.  E.  110,  holding  owner  of  international  bank 
stock  not  entitled  to  deduct  bona  fide  indebtedness  from  value  of  shares;  Com- 
mercial Nat.  Bank  v.  Chambers,  21  Utah,  344,  56  L.  R.  A.  3S1,  SI  Pac.  560,  hold- 
ing national  bank  not  entitled,  in  assessment  of  stock  for  taxation,  to  credit  for 
value  of  real  estate  situated  in  another  state,  and  for  debts  of  nonresident  share- 
holders. 

Cited  in  note   (45  L.  B-  A.  753)    on  state  taxation  of  nations!  banks. 

13  L.  B.  A.  619,  Sl'AULDlNG  v.  HARVEY,  129  Ind.  108,  28  Am.  St  Rep.  176, 

28  N.  E,  323. 
RlKkt  of  anbrosatloB. 

Cited  in  Fowler  v.  Maus,  141  Ind.  55,  40  N.  E.  56,  subrogating  purchaser 
paying  mortgage  ajid  judgment  liens  to  protect  title,  to  rights  under  mortgSige 
executed  by  grantor  to  protect  former  owner  against  said  liens,  as  against  wife 
claiming  dower;  Davis  v.  Schlemmer,  150  Ind.  478,  50  N.  E.  373,  holding  replevin 
bail  for  stay  of  execution  at  request  of  third  party  entitled  to  subrogation  upon 
being  required  to  pay  judgment;  Warford  v.  Hankins,  150  Ind.  496,  50  N.  E.  46^. 
holding  party  advancing  money  to  take  up  note  for  purchase  money  of  real  estate, 
under  agreement  that  note  should  be  transferred  uncanceled  as  security,  entitled 
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to  enforce  Hen  reserved  in  deed,  as  againat  subsquent  mortgagee  without  notieo 
that  note  waa  unpaid;  Wliite  River  School  Twp,  v.  Dorrell,  23  Ind.  App.  539, 
50  N.  E.  867,  holding  party  advancing  mottej  to  school  district  to  pay  contractor 
for  Bchoolhouse,  entitled  to  be  subrogated  to  rights  of  contractor;  Gooch  v. 
Botts,  110  Mo.  424,  £0  S.  W.  102,  holding  party  in  possession  of  real  estate  under 
decree  of  court,  afterwards  reversed  on  appeal,  entitled  to  subrogation  as  to  ex- 
isting encumbrances  paid  to  protect  title,  before  reversal;  Pullerton  v.  Bailey,  17 
Utah,  98,  53  Pac.  1020,  holding  clairnant  against  eslxte  of  decedent,  accepting 
mortgaged  real  estate  in  payment,  and  paj'ing  mortgage  to  protect  title,  entitled 
to  Bubr<^ation  against  claim  subsequently  flied  against  estate. 

Cited  in  footnote  to  Faire«  v.  Cockrill,  28  L.  R.  A.  628,  which  denies  right  to 
contribution  or  subrogation  between  co-obligors  on  written  contract. 

Distinguished  in  Heinej  v.  Lontz,  147  Ind.  423,  46  N.  E.  665.  holding  third 
party  advancing  money  to  pay  mortgage,  upon  mere  promise  of  repayment  by 
mortgagor,  without  agreement  for  subrogation,  not  entitled  thereto. 

13  L.  R.  A.  621,  COLLAIi  v.  COLLAR,  86  Mich.  607,  49  N.  W.  551. 
Traatnt  «ii  force  men  I. 

Cited  in  Tanner  v.  Page,  lOfl  Mich.  160,  63  N.  W.  S93,  holding  person  receiving 
money  in  trust  for  another  liable  to  action  for  moi.ey  liad  and  received,  if  be 
fails  to  pay  it  over;  Church  v.  Anti-Kalsomine  Co.  118  Mich.  240,  76  N.  W.  383, 
holding  fiduciary  relation  not  shown  by  bill  alleging  destruction  of  property  and 
profits,  wliich  defendant  had  undertaken  to  protect,  but  not  claiming  defendant 
has  profits,  money,  or  property  in  its  bands  belonging  to  plaintitT. 
Krldeaee  to  T*rr  wrlttrn  oontract. 

1  parol  evidence  to  vary,  add  to,  or  alter 


13  K  R.  A.  625,  CANPIELD  v.  GREAT  CAMP,  K.  OF  M.  87  Mich.  626,  24  Am. 

St.  Rep.  186,  49  N.  W.  875. 
MDtBMl  iMtnelll  >WHH!latloBB|   rain  nllectlBK  rlsbt  at  BellaH. 

Cited  in  Robinson  v.  Templar  Lodge  No.  IT,  I.  0.  O.  F.  117  Cal.  375,  59  Am.  St. 
Rep.  193,  49  Pac.  170;  Fillmore  v.  Great  Camp  K.  of  M.  103  Mich.  441,  81  N.  W. 
7S5;  Hembeau  v.  Great  Camp  K.  of  M.  101  Mich.  163,  40  L.  R.  A.  593,  45  Am. 
St.  Rep.  400,  59  N.  W.  417,— holding  by-law  of  mutual  benefit  association  pro- 
viding decision  of  association  upon  death  claim  shall  be  final,  and  bar  action  in 
courts,  valid;  Raymond  v.  Farmers'  Mut.  F.  Ins.  Co.  114  Mich.  392,  72  N.  W,  254, 
holding  by-law  of  mutual  fire  insurance  company  providing  for  settlement  of 
differences  with  members  by  arbitration,  not  invalid;  Russell  v.  Xorth  American 
Ben.  Asso.  116  Mich.  702,  75  N.  VV.  1.37.  holding  b_v-law  providing  for  arbitra- 
tion of  disputed  claims,  that  no  award  shall  be  valid  unless  signed  by  all  arbi- 
trators, and  prohibiting  resort  to  courts,  not  unreasonable  and  oppressive;  Cotter 
V.  Grand  Lodge  A.  0.  U.  W.  23  Mont.  00,  57  Pac.  850,  holding  by-law  making 
decision  of  association  as  to  allowance  of  death  benefit  final,  valid  to  extp^t  of 
making  exhaustion  of  remedies  within  order  condition  precedent  to  action;  Fin- 
nerty  v.  Supreme  Counsel.  C.  K.  of  A.  115  Iowa,  401,  33  N.  \V.  834,  holding  failure 
of  member  to  exhaust  remedies  within  order  for  reversal  of  suspension,  complete 
defense  to  action  by  beneficiary  upon  certificate;  Modern  Woodmen  v.  Taylor,  67 
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Kan.  .173,  71   Pav.  IMH).  it|>1ioli]ing  Wn^tit  asHOCMtion   bv-1a\v  making  HUH|>»n!iion 
cnnclusive  on  mPiiiber'H  faiturp  to  npppal. 

Cited  in  (ootnotPB  to  Mead  v.  Stir1inf(.  2:t  L.  R.  A.  227.  ivliich  m|utres  exliaun- 
tion  of  renwdi^H  in  local  lodp*.  afiainNt  ^rand  inaater  of  grand  lodjre  lipfon>  M>rk)n)r 
aid  of  cmirt;  fcno  Li>dgp  No.  OB,  1.  O.  O.  F.  v.  Grand  Lmige,  I.  O.  O.  F.  16 
L.  R.  A.  98.  which  dPnieK  right  to  pnjoin  aHsmwmMits  on  subordinate  lodgpx  before 
exereise  of  right  of  appeal  to  grand  loilge;  Lavalle  v.  Soci^ti^'Kt.  .lean  Baptiste. 
16  L.  R.  A.  ;i!l2,  which  IioMh  inember  unlawfully  cxpelle*)  from  tienetlt  weietr  no 
right  of  aetion  for  dnningeK:  Industrial  TruRt  fo.  v.  (Jreen,  17  1*  R.  A.  2te. 
wliieh  lioldn  illegal  deposition  of  prei>ident  not  ground  for  nubnequent  dissolution 
of  benevolent  aHHociation. 

Cited  in  note  1411  L.  R.  A.  374)  on  coneluHiveness  of  deeiHiona  of  tribunals  of 
aotweiations  and  eorporationa. 

DJAtingui shell  in  Supreme  Lodge.  O.  S.  F,  v.  Ra.nnond.  57  Kan.  «51,  49  1..  B.  A. 
378,  47  Pac.  .i.tS,  holding  constitutional  provi-'ion  of  benefit  asuoeiation,  that  de- 
cisions of  supreme  lodge  shall  be  supreme  law  of  order,  not  applicable  to  con- 
Disapproved  in  Pepin  v.  Kociftii  St.  Jean  Baptiate.  3  R.  I.  82.  fll  Am.  St.  Rep. 
620.  49  Atl.  387,  holding  lienelit  association's  by-ia«-  refjuiring  Rubmitwioa  of 
member's  clnimn  to  oonimiltei'.  u'liose  derision  flnal.  invtilid. 

1.1  L.  R.  A.  «27,  IJ!,L1BRIIX;K  v.  LACKAWANNA  <\>AL  CO.  143  Pa.  293,  2* 

Am.  Kt.  Rep.  .>4-l,  22  Alt.  1035. 
Biitiit*  oreatea  by   lease  ar  renervallon  of  inlBPnl  rlffhla. 

Cit*d  in  Rockafellow  v.  Ilauover  Coal  Co.  il  Kulp.  .iO«.  12  Pft.  Co.  Ct.  241.  2  Pa. 
Di"t.  R.  109,  holding  coal  lease  is  sale  or  conveyance  of  coal  in  place,  and  vesU 
in  lesKees  fee-simple  estate;  Kirk  v.  Mattier.  140  Mo.  31,  41  S.  W.  2.52,  holding 
grant  of  right  to  mine  coal  creates  interest  in  land,  and  that  ejectment  will  lie 
to  enfori'e  forfeiture  for  condition  broken;  .lennings  Bros.  v.  Beale.  158  Pa.  287. 
27  All.  'MH.  holding  conveyance  of  "per|>etual  right  to  mine,  dig,  and  carry  anay 
coal,''  not  grant  of  exclusive  right  to  grantee;  Knoddy  v.  Bolen,  122  Mo.  487, 
24  L.  R.  A.  510,  24  S-  W.  142,  holding  minerals  leserveil  from  dedication  of 
streets  and  alleys  pass  to  grantee  of  lots  abutting  thereon,  if  not  excepted  from 
conveyance;  Kirker  v.  Kaufmann,  31  Pittsb.  I-  J.  X.  S.  20lt.  holding  reservation 
in  deed  of  coal,  and  perpetual  right  of  removing  coal  from  other  lands  through 
entries,  and  without  liability  for  support  of  surfaee,  not  performance  of  contract 
to  convey  with  simple  reservation  of  "eoal  rights;''  Sanford's  Appeal.  75  Conn. 
S91,  HA  Atl.  739,  holding  lease  for  forty  years  for  purpose  of  mining,  not  taxable 
aa  realty :  Venlolite  Co.  v.  Richards.  7  Northampton  Co.  Rep.  123.  discussing, 
without  dei'iding,  interest  created  by  instrinnent  which  gives,  grants,  deniises.  and 
leases  "  exclusive  right"  to  mine  "wmpi'tone  only." 

Dtstinguislieil  in  Rmkji fellow  i,  lUmiver  Coiil  Co.  It  Knip,  .)09.  12  Pa.  Co.  ft. 
241.  2  Pa.   Dist.  R.   109.  enjoining  lessee  from  removing  coal   from  other  lands 
and  carrying  same  over  lands  described  in  lease. 
R^apeellve  rlirlifs  ot  o^¥Ber  of  Horfape  and  un'aer  of  mlnerala. 

Citeti  in  Chartiers  Block  Coal  Co.  v.  Mellon,  l.')2  Pa.  295,  IB  L.  R.  A.  700, 
34  Am.  ^-t.  Rep.  IMS,  25  -Atl.  597,  holding  surface  owner,  who  has  parted  wiOi 
intiTest  in  coiil.  entitled  to  way  through  coal  to  strata  Iteneuth :   Mnnsfield  Coat 
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&  Coke  Co.  V.  RO}>al  Gas  Co.  27  Pittsb.  L.  J.  N.  8.  73,  holding  uoder  coal  lease 
reMTving  right  to  leuior  to  drill  through  cosi  for  water,  lessor  will  not  be  en- 
joined  from  drilling  for  gas  or  oil;  Webber  v.  Vogel,  189  Fa.  158,  42  Atl.  4, 
holding  owner  of  land  above  and  brlow  coal  strata  entitled  to  reverEion  of  space 
occupied  b?  coal,  within  time  eontPmplat«d  b;  parties  to  grant;  Catlin  Coal  Co. 
V.  Lloyd.  176  111.  282,  52  N.  E.  U4.  holding  preitCTiptive  title  may  be  acquired 
in  coal  and  minerals  in  place,  where  title  thereto  has  been  severed  from  title  to 
surface;  Virginia  Coal  A  J.  Co.  v.  Kelly,  lt3  Va.  337.  24  S.  E.  1020.  holding  owner 
of  surface  title  and  ownpr  of  mineralx  and  limber  not  tenants  in  common,  so  as 
to  prevent  surface  owner  acquiring  outxtanding  title  to  whole  estate,  and  holding 
adverse  to  owner  ol  timber  and  minerals;  Murray  v.  Allred,  100  Tpnn.  119,  39 
h.  R.  A.  253,  m  Am.  HL  Rep.  740.  43  S.  W.  3.').%  hoidinf;  poaaession  of  land  for 
agrieultural  purposee.  under  deed  purporting  to  convey  full  title,  not  adverse  to 
owner  of  minerals:  Williams  v.  t>outh  Penn  Oil  Co.  i>2  VV.  Va.  1B7.  60  L.  R.  A. 
'US.  footnote  p.  7!'S.  43  S.  E.  214,  which  holds  right  to  oil  and  gas  does  not 
pass  under  deed  of  "surface"  retaining  right  to  reniuve  coal;  Fairbanks  v.  Sun 
Francisco  £  N.  P.  R.  Co.  116  Cal.  584,  47  Pac.  4,50.  holding  title  by  adverse 
possession  may  be  acquired  in  building,  although  title  to  land  supporting  it  re- 
main in  another. 


3  L.  R.  A.  633.  LEE  v,  HAWKS.  68  Miss.  8«9,  9  S 


Cited  in  Higgins  v.  Haberstraw.  76  Miss.  635,  25  So.  168,  holiling  mortgagee 
in  poHsassion  estopped  from  auserting  title  in  equity  in  violation  of  parol  agree- 
ment t«  surrender  posseHHion  to  murtgiigor  when  dfbt  paid,  though  agreement 
obnoxious  t«  statute  ol  frauds. 

13  L.  K.  A.  634,  CENTRAL  R.  4  BKG.  CO.  v.  RYLEE.  87  Ga.  401,  13  S.  E.  5S4. 
NPKllKvacvt   em»»eltr  ot  ctalldm. 

Cited  in  Central  R.  &  Bkg.  Co.  v.  Golden.  03  Ga.  514,  21  S.  E.  08.  holding 
whether  boy  twelve  yearn  of  age  knew  it  was  dangerous  to  climb  upon  rapidly 
moving  freight  train,  question' for  jury:  Savannah,  V,  &  \\.  R.  Co.  v.  Smith,  03 
Ga.  746,  21  S.  E.  157.  holding  whether  boy  of  ten  negligent  in  boarding  train, 
question  for  jury;  Manchenler  Mfg.  Co.  v.  Polk.  H.i  Ga.  .■>45.  41  S.  E.  lOlS,  hold- 
ing minor  employee  cannot  recover  for  injury  from  defective  machinery,  if  with 
'iiifficient  capacity  to  know  of  danger,  and  to  obterve  due  care,  he  voluntarily  in- 
curred risk;  Ryan  v.  Towar.  128  Mich.  471.  .55  L.  R.  A.  315.  92  Am.  St.  Rep.  491, 
87  N.  W.  644,  holding  no  exception  exists  in  favor  of  children,  to  rule  of  nonlia- 
bility for  injury  to  trespassers  from  negligence;  Krenzer  v.  Pittsburg,  C.  C.  A 
St.  L.  R.  Co.  151  Ind.  600,  68  Am.  St.  Rep.  2.W.  62  X.  E.  220  (dissenting  opinion), 
majority  holding  boy  lying  on  railroad  track  to  sleep,  guilty  of  contributory  negli- 
i;ence. 

Cited  in  footnotes  to  Lake  Erie  A  W.  R.  Co.  v.  Mackt>y,  29  L.  R.  A.  737,  which 
holds  negligence  of  nine-year.old  child  climbing  over  coupling  of  car  standing  on 
crossing  for  jury;  Schmitz  v.  St.  Louis,  I.  M.  £  S.  R.  Co.  23  L.  R.  A.  250,  whi«h 
holds  young  child's  right  to  recover  for  injuries  while  passing  between  cars  stand- 
ing on  street:  ttumpel  v.  Oregon  Short  Line  A  V.  N.  R.  Co.  22  L,  R.  A.  726,  which 
holds  it  negligence  to  crawl  under  cars  ix'riiHx  highwa}'. 
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Inplled  Ileense  to  bh  rallrud  ristat  af  mr> 

Cited  in  Grady  v.  Georgia  R.  t  Bkg.  Co.  112  Gu.  669,  37  S.  E.  861,  holdins 
person  injured  while  walking  between  rars  in  railroad  j-ard  must  prove  express 
license,  to  entitle  him  to  recover  unless  tor  wilful  injury;  Wagner  v.  Cbicatr>- 
&  N.  W.  S.  Go.  122  Iowa.  365.  08  N.  W.  141,  denying  railroad's  liability  for  kill 
ing  cliild  crawling  under  cars  at  place  customarily  used  as  crotaing. 

Cited  in  rootnotes  to  Atchison,  T.  £  S.  F.  R.  Co.  v.  Potter,  66  U  R.  A.  ST-i. 
as  to  what  constitutes  licen.ie  to  cross  railroad  track'  at  place  other  than  public 
crossing;  Thomas  v.  Chicago,  M.  4  St.  P.  R.  Co.  39  L.  R.  A.  399,  which  hold* 
implied  license  to  walk  on  railroad  track  from  long  use  imposes  care  tn  Ttuining 
trains;  Pennsylvania  R.  Co.  v.  Hammill,  24  L.  B.  A.  531,  which  holds  duty  owed 
to  one  using  footway  alongside  railroad  bridge  in  accordance  with  recognized 
custom;  Ward  v.  Southern  P.  Co.  23  L.  R.  A.  716,  which  holds  frequent  trea- 
passing  on  railroad  track  witliout  steps  being  taken  to  prevent  same,  not  license 
to  use  track ;  CUcnery  v.  Fitchburg  R.  Co.  22  L.  R.  A.  675,  which  holds  inrita- 
tion  to  cross  railroad  not  shown  by  custom  of  crossing  without  objection;  Ander- 
son  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  23  L.  R.  A.  203.  which  holds  implied  license 
to  cross  narrow  railioad  trestle  contrary  to  public  policy. 

13  L.  R.  A.  637,  DUBAN  v.  STANDARD  LIFE  ft  ACCI.  INS.  CO.  63  Vt.  437, 

25  Am.  St.  Rep.  773,  22  Atl.  530. 
RiKkt  of  aclton  of  prraan   Tlolntliiff  Snndar   law. 

Cited  in  Hoadley  v.  International  Paper  Co.  72  Vt.  81,  47  Atl.  169,  holding 
working  on  Sunday  not  contributory  negligence,  nor  proximate  cause  of  personal 
injury;  Bojden  v.  Fitchburg  R.  Co.  70  Vt.  128,  39  Atl.  771,  holding  plea  that 
plaintiff  was  in  act  of  traveling  on  Sabbath  not  answer  to  declars.tiou  for  dam- 
ages against  railroad  for  negligently  injuring  him  at  highway  crossing. 
Rlcbt  to  recover  on  poller. 

Cited  in  footnote  to  Burt  v.  Union  Cent.  L.  Ins.  Co.  69  L.  R.  A.  393,  which 
denies  right  to  recover  on  policy  on  life  of  innocent  person  executed  after  con- 
viction of  capital  offense. 
InsBraacct  proxttaate  eaaae  of  death. 

Cited  in  note  (17  L.  R.  A.  764)  on  proximate  cause  of  death  within  meaning 
of  life  insurance  policy. 

13  L.  B.  A.  6*0,  KELSEY  v.  KELLEY,  83  Vt.  41,  22  Atl.  597. 
Validity  vt  traaufcta  for   fatnre  anppart. 

Cited  in  Smith  v.  Pierre.  05  Vt.  204,  25  Atl.  1092,  granting  specific  performance 
of  contract  to  convey  land  for  future  support,  as  against  creditor  failing  to 
enforce  claim  until  consideration  for  agreement  fully  performed;  Darling  r. 
Bicker,  68  Vt.  474,  35  Atl.  376,  holding  transfer  of  real  and  personal  property 
for  future  support  valid  as  against  attack  by  creditors  after  value  of  services 
amount  to  more  than  value  of  property;  Beeman  v.  Cooper,  64  Vt,  308,  23  Atl. 
794,  holding  mortgage  for  present  debt  may  lose  priority  over  mortgage  subse- 
<}uently  executed  for  future  support,  when  latter  first  recorded,  and  other  mort- 
gagee failed  to  assert  right*  until  after  consideration  for  junior  mortgage  fully 
executed;  Harris  v.  Brink,  100  Iowa,  300,  62  Am.  St.  Kep.  576,  69  N.  W.  084. 
holding  real  estate  conveyed  for  (uture  support  chargeable  with   claini  of  creil- 
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Itor,  where  value  exceeds  that  of  services  rendered  to  amount  greater  than  that 
of  claim. 

Disapproved  in  MasBcy  v.  McCoy,  70  Mo.  App.  173,  holding  conveyance  of  prop- 
«Tt]'  for  future  support  invalid  as  to  existing  creditors,  though   rights  not  aB- 
eerted  until  after  consideration  performed. 
-COHpetner  of  opInloBS  >■  to  vulae  at  board. 

Cited  in  WatTiss  v.  Trendall,  74  Vt.  57,  52  Atl.  US.  holding  opinions  of  wit- 
4teesee  living  in  vicinity,  as  to  reasonable  price  of  board,  competent. 

13  L.  R.  A.  643,  DILLABY  v.  WILCOX,  60  Conn.  71,  25  Am.  St.  Rep.  269,  22 

Atl.  491. 
-Oral  yroiHlne  to  pbt  dckt  of  aaolkcr. 

Cited  in  Smith  v.  Delaney,  S4  Conn.  275,  42  Am.  St.  Rep.  ISl,  29  Ati.  490, 
holding  promise  to  pay  existing  debt  of  another  may  be  valid,  as  origina.1  obliga- 
tion, if  based  upon  transfer  of  value;  Buchanan  v.  Moran,  62  Conn.  SB,  25  Atl. 
396,  holding  original  a);reement  of  owner  of  building  with  subcontractor,  made 
upon  insolvency  of  contractor,  need  not  be  in  writing;  Warner  v.  Willoughby, 
■60  Conn.  471,  26  Am.  St.  Rep.  243,  22  Atl.  1014,  liolding  parol  promise  to  pay 
bill  of  subcontractor,  if  he  refrains  from  ftliog  lien  and  contractor  fsiils  to  pay, 
within  statute  of  frauds;  Plumb  v.  Curtis,  08  Conn.  171,  33  Atl.  998,  holding, 
where  evidence  tended  to  show  goods  purchased  by  agent  on  credit  of  defendant, 
instruction  that  oral  promise  to  pay  was  within  statute  of  frauds  properly  re- 

13  L.  R.  A.  646,  BROWN  v.  THROOP,  59  Conn.  596,  28  Atl.  436. 
-CoBtraeta  wlthtn  alatBte  of  traada. 

Cited  in  footnote  to  Lewis  v.  Tapman,  47  L.  R.  A.  385,  which  holds  contract 
to  marry  "within  three  years"  not  within  statute  of  frauds. 

13  L.  R.  A.  647.  CROWDER  v.  SULLIVAN,  128  Ind.  486,  28  N.  E.  94. 
<.:antrac(lBV  power  of  ^■alelpal  corporations. 

Cited  in  Qoaport  v.  Pritchard,  156  Ind.  401,  69  N.  E.  1058,  and  Seward  v. 
Liberty,  142  Ind.  662,  42  N.  E.  39,  holding  discretion  of  municipal  authorities 
to  contract  for  street  lighting  cannot  be  controlled,  in  absence  of  fraud;  Pula^tki 
County  V.  Shields,  130  Ind,  8,  29  X.  E.  385,  holding  contract  of  county  comrais- 
sioners  employing  superintendent  of  county  asylum  and  poor  farm  for  five  j-Bafs 
valid ;  Campbell  v.  Barber  Asphalt  Paving  Co.  6  Lack.  Legal  News,  121,  holding 
municipal  c<»itract  for  supplying  light  or  water  not  invalid  because  ejcteoding 
over  considerable  number  of  years. 
LImltallOBB  apOB  ladebtedneBs  of  Biaalelpal  corporatloBa. 

Cited  in  Saleno  v,  Neosho,  127  Mo.  641,  27  L.  R.  A.  773,  48  Am.  St.  Rep.  653, 
30  S.  W.  190,  and  Cain  v.  Wyoming,  104  III.  App.  544,  holding  twenty-year  con- 
tract for  reatal  of  water  hydrants,  to  be  paid  for  annually  at  agreed  price,  not 
within  constitutional  limitation  upon  indebtedness;  Walla  Walla  v.  Walla  Walla 
WaUr  Go.  172  U.  S.  20,  43  L.  ed.  349,  19  Sup.  Ct.  Hep.  77,  holding  contract  for 
water  supply  at  annual  rental  not  invalid,  although  aggregate  of  rentals  exceed 
ajnount   of   indebtedness    limited    by   charter;    Ludington    Water-Supply   Co.   v. 


db.Googlc 


732  L.  II.  A.  CASKS  AS  AUTHORITIKS.  [ly  L.  R  A. 


Ludini^on,  llfl  Midi.  <ini.  7«  N'.  W.  .'iSR.  holding  rantrart  wilh  water  company 
for  future  servit^.  to  be  puiil  for  an  r(>nd»rrd.  not  incurring  indrbtpdnMs ;  Fiili-)- 
ity  Tr«Bt  t  (5.  Co.  v.  fowler  Water  Co.  113  Fed.  506.  iioldin^  ordinann-  granting 
franchise  to  water  (iJnipHny.  providinff  for  payment  of  nnnilnl  rental  for  hydrants, 
and  giving  city  option  to  purchase,  does  not  ereate  indebtetluMn  within  eonstitu- 
tioniil  liitiitation ;  Hiiild  v.  Riiild.  ■'><>  Fed.  740.  iiolding  Hn-pptance  of  dpvioe  of 
lands  for  pulilie  park,  conditioned  upon  payment  of  S3,0W)  annually  to  tcstator'a 
widow,  not  uitliin  eharter  pri>vi?<ion  prohibiting  uppropriationn  in  excess  of  an- 
nual revenue!  Denver  v.  Hubbnrd.  17  Colo.  App.  X'iS.  68  Par.  •)!)».  holding  eon- 
traet  for  lighting  eity  for  term  of  yearn  valid  where  annual  pHvment  does  not 
exceed  ewislitiitional  limitation  of  municipal  indehtedneBi ;  Poland  v.  Franklon. 
142  Ind.  .Me.  41  X.  E.  1031.  holding  eontrart  for  street  lighting  for  five  year->. 
to  be  paid  for  annually,  not  within  statiite  requiring  petition  of  majority  of 
onnerB  of  taxable  real  eat*!*  to  aiithoriu>  creation  of  indehlednesB :  Reynolds  v. 
WaterviHe.  02  Me.  327.  42  All.  55.1  (diasenting  opinion  I .  majority  holding  con- 
tract for  rentxl  of  building  for  municipal  purpoacH.  amounting  to  purchase  mi 
instJilmentH.  indebtednesn  witliin  conatitutioiial   prm'ii-inn. 

Cited  in  note  (23  L.  R.  A.  405.  407)  on  what  cunstituleH  "indebtedness"  witliin 
meaning  of  ronntitutional  and   statutory  restrietionH  of  municipal   Indebtctlne^a. 

Distinguished  in  Karlen  v.  Wells,  »4  Wis.  2118.  r>1)  Am.  St.  Rep.  8B3.  66  >'.  W. 
t)(l4,  holding  lease  of  wateru'orka  to  city  in  conHideration  of  annual  rental  and 
payment  of  taxes  and  repairs,  and  making  same  property  of  city  when  payments 
siinicient  to  cancel  bonds,  within  const ilutiunal  limitation:  Windsor  v.  Den  - 
Moines.  110  Iowa.  Il>3.  HO  Am.  St.  Rep.  280.  8)  X.  W.  47U,  holding  municipal  eon- 
tract  for  erection  of  electrk  light  plant  by  private  corporation,  and  pledging 
revenue  derived  from  special  tax  in  payment  thereof.  indebtcdnesH  within  i-on- 
ktitutiQiial  limitation;  Ljiporlf  v.  (Idmewell  Fire  Alarm  Teleg.  Co.  146  Ind. 
469.  art  L.  B.  A.  «88.  fiS  Am.  SI.  Rep.  350.  4.-)  X.  K.  .588.  holding  contract  for 
tire  alarm  system  by  city  indebted  in  excess  of  constitutional  limit  invalid, 
where  city  without  funds  to  pay  when  contract  completed  and  accepted;  Indian- 
apolis V.  Wunn.  144  Ind.  184.  31  L.  R.  A.  74.^>.  42  S.  K.  901.  hilding  municipal 
contract  for  street  lighting  for  tlve  years  invalid,  under  statute  prohibiting  con- 
tracts beyond  existing  appropriations,  where  appropriations  had  been  made  for 
two  muntliK  only. 

Disapproved  in  Spilman  v.  Parkersburg.  35  W.  Va.  Q19,  14  S.  E.  279,  faoldiug 
lease  of  electric  lighting  plant  by  city  in  consideration  of  fixed  quarterly  pay- 
ment, wliicli  in  effect  is  contract  to  purchase  on  instalments,  indebtedneas  within 
constitutional  Umitatiun. 
■.lensp  la  ■■?  ■treed  BOt  nonvitoly. 

Cited  in  Rushville  v.  Kushville  Natural  Oaa  Co.  132  )nd.  578.  15  U  R.  A. 
■fiS.  28  N.  E.  853,  holding  ordinance  specibcally  granting  to  natural  gas  company 
right  to  use  streets  for  laying  pipet<  to  supply  gas  to  city  and  inhabitants  not 
invalid;  Vincennes  v.  Citizens'  aaalight  Co.  132,  Ind.  124,  10  L.  R.  A.  489.  31 
N.  E.  573,  holding  ordinance  granting  francliise  to  gaslight  company  for  twenty- 
five  years,  and  oblgating  city  to  take  gas  for  stated  number  of  street  lanpa, 
not  objectionable  at-  giving  exclusive  privilege. 
AtlneklUK  ■FKalll)'  ot  eorpOPate  rilatencr. 

Cited  in  Cilkey  v.  How,  105  Wis.  46,  46  L.  R.  A.  485,  81  N.  W.  120,  and  Doty 
V.  Patterson.  155  Ind.  84,  50  N.  E.  068,  holding,  where  there  is  attempt  to  comply 
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with  statute  authoriztn);  creation  of  corporation,  legal  eiistence  can  be  queationed 
only  in  direct  procei^in);. 

13  L.  E.  A.  040.  KIN<:SI,AND  v.  KOEl'PE,  137  III.  344,  28  N.  E.  48. 
Parol  evidrnp*  lo  piplala  IndorsenrBt. 

Cited  in  Keallierstone  v.  Heni:rick,  .ift  111.  App.  502.  holding  charat-ter  ol 
undertaking  of  indoriier.  who  is  not  payee,  may  be  xliown  by  parol  cvidencs; 
Atkinson  v.  Bennett,  103  Ga.  511,  30  S.  E.  .iftS;  Ewen  v.  Wilbor,  70  III.  App. 
156;  Holmeii  v.  Wiltiania.  6SI  111.  App.  115;  Smith  v.  North,  OS  III.  App.  465; 
Condon  v.  Bruse,  SB  111.  App.  '254, —  holding  indoriiement  of  note  by  third  party 
prima  facie  guaranty,  but  subject  to  evidence  as  to  real  nature  of  contract; 
Chicago  Trust  t  Sav.  Bank  v.  Kordgren.  57  III.  App.  349,  holding,  when  maker 
and  indorser  of  note  »ame  party,  contract  of  indorsee  cannot  be  varied  by  parol 
evidence. 

Cited  in  footnotes  to  Spencer  v.  Allerton,  13  L.  R.  A.  806,  which  holds  parol 
evidence  inadmissible  as  lo  blank  indorsement  by  stranger;  Young  v.  Selion,  62 
L.  B.  A.  409,  which  holds  parol  evidence  admissible  to  show  extent  of  liability  nf 
promisee   aod   another   indorsing   non-ne^iotiable   note. 

Distinguished  in  Hately  v.  Pike,  162  111.  £4».  .'>.1  Am.  St.  Rep.  304.  44  K.  £. 
441,  holding,  where  note  made  payable  to  one  as  president  of  corporation,  and 
indorsed  by  payee  both  with  and  without  word  "president,"  parol  evidence  in' 
admissible  to  show  one  indorsement  as  f(uaranty;  Cozxens  v.  Chicago  Hydraulic- 
Press  Brick  Co.  166  111.  2I»,  4S  N.  R.  788,  Holding  one  liable  as  indorser  only 
need  not  be  joined  as  defendant  with  guarantor,  although  printed  contract  of 
j^uaranty  stamped  over  his  name. 
JmtKfBtm   asaloal   detFadaala  aaed    lolatlr- 

Cited  in  Columbian  Hard  Wood  Lumber  Co.  v.  I^ngtey,  51  111.  App.  102,  hold 
ing  in  action  against  makers  and  guarantors  of  note,  recovery  must  be  againtt 
all  or  none  of  defendants;  Pease  v.  Appleton,  7S  III.  App.  .147,  holding  judgment 
by  default  againtt  one  of  neverat  deFendants  sued  jointly  in  assumpsit  erro- 
neous; Schmelzer  v.  Chicago  Ave.  Sash  &  Door  Mfg.  Co.  85  III.  App.  601,  hold- 
ing, where  owner  and  contractor  sued  jointly  upon  claim  of  subcontractor,  judg- 
ment against  owner  alone  erroneous;  Finance  Co.  v.  Hanlon,  75  HI.  App.  190, 
and  Fisk  r.  Carbonized  Stone  Co.  i)7  111.  App.  ^31,  holding  plaintilT  may  appeal 
from  judgment  in  his  favor  against  one  of  several  parties  sued  jointly  on  con- 
tract; Leopold  v.  Steel.  41  III.  App.  IS.  questioning  right  to  amend  declaratioo, 
after  service  of  summons,  without  leave,  by  adding  name  of  party  as  coplaintitf. 

13  L.  R.  A.  652,  TODE  v.  GROSS,  127  N.  Y.  480,  24  Am.  St.  Rep.  475,  28  N. 

E.  460. 
Asree^entB  fop  protection  of  tradp  neereta. 

Cited  in  Stanley  v.  Pollard,  5  Misc.  402.  25  N.  Y.  Supp.  766,  holding  agreement 
of  employee  not  to  reveal  trade  secrets,  nor  engage  in  same  or  similar  business 
in  prescribed  territory  for  two  years  aft*r  leaving  employer,  not  invalid ;  Wester- 
velt  V,  National  Paper  &  Supply  Co.  1.54  Ind.  H78.  57  N.  E.  352,  enjoining  em- 
ployee from  divulging  information  as  to  secret  machine  which  be  had  been  em- 
ployed to  perfect  for  benefit  of  employer;  Hackett  v.  A.  L.  A  J.  J.  Reynolds  Co. 
.10  Misc.  735.  62  N.  Y.  Supp.  1070,  holding  agreement  of  employee  not  to  engage 
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in  buEinees  in  competition  witli  employer,  within  prescribed  territory,  lot  six 
months  after  employment  ceases,  not  against  public  pulicyi  Stone  v.  Uobs  (X. 
J.)  03  L.  R.  A.  34S,  footnote  p.  344,  53  Atl.  736,  enjoining  use  of  informatitn 
obtained  from  employee  wrongfully  diitclosing  trade  secret. 

Cit«d  in  footnotes  to  O.  A  W.  Thum  Co.  v.  Tloeiynski,  38  L.  E.  A,  200,  wbicb 
BUBtaiaa  right  to  enjoiii  breach  of  agrpement  by  employee  not  to  communicale- 
trade  secrets;  Deropsey  v.  Dobson,  32  L.  R.  A.  761,  whicli  holds  carpet  manu- 
facturers entitled  to  record  of  recipes  prepared  by  color  mixer  employed;  Demp- 
sey  V.  Dobson,  40  L,  R.  A.  .550,  which  holds  custom  giving  color  mixer  exclusive- 
title  as  against  employer,  to  combinations  of  color  dcviwd,  void;  Watkins  v. 
Landon,  19  L.  R.  A.  230,  which  authorizes  person  lawfully  acquiring  knonledge 
of  composition  of  unpatented  medicine,  to  make  and  sell   same. 

Distinguished  in  Mallinckrodt  Chemical  Works  v.  Nemnicli,  83  Mo.  App.  13. 
holding  agreement  of  chemist  not  to  engage  in  sale  or  manufacture  of  drng*- 
manufactured  by  employer,  "within  territory  of  United  States,"  for  six  year* 
afUr  leaving  service,  invalid;  Lanxit  v.  J.  W.  Sefton  Jlfg.  Co.  1S4  Dl.  330, 
75  Am.  St.  Rep.  171,  66  N.  E.  393,  holding  agreement  of  employee  to  abandoa 
business  of  manufacturing  paper  noveltiei  for  period  of  ten  years  invalid. 

AKFceneiXs  for  protect  Ion  of  Kood  irlll  s(  biulnea*. 

Cited  in  Ru  Ton  v.  Everitt,  35  App.  Div.  415,  54  N.  Y.  Supp.  866,  upholding 
agreement  of  vendor  not  to  engage  in  same  or  similar  business  for  ten  yeaia,  and 
to  use  influence  for  benefit  of  purcliaeer;  Underwood  v.  Smith,  40  N.  Y.  S.  R, 
666,  IB  N.  Y.  Supp.  380,  upholding  similar  agreement  of  vendor,  runoiiig  fifteen 
years;  Booth  v.  Seibold,  37  Miac.  102,  74  N.  Y.  Supp.  770,  upholding  agreement 
of  fish  company  upon  sale  of  property  and  good  will  to  competitor,  not  to  engage 
in  business  again;  Brett  v.  Ebel,  29  App.  Div.  269,  51  N.  Y.  Supp.  573,  uphold- 
ing agreement  of  vendor  of  freighting  vessels,  not  to  solicit  freights  or  do  busi- 
ness with  certain  ports  named,  during  term  of  not  less  than  five  years;  WillisoiB 
V.  Farrand,  88  Mich.  4S0,  14  L.  R.  A.  164,  50  N.  W.  448,  refusing  to  mjoia 
outgoing  partner  from  using  firm  name  similar  to  (hat  of  old  firm;  Vonderbaak 
V.  Schmidt,  44  La.  Ann.  271,  16  L.  R.  A.  407,  32  Am.  St.  Rep.  330,  10  So.  616, 
enjoining  purchaser  of  hotel  from  insolvent  estate,  from  using  name  of  insolTent's 
vendor,  who  transferred  good  will  with  sale  of  property;  Oakes  v.  Cattaraugus 
Water  Co.  143  N.  Y.  439.  26  L.  R.  A.  662,  38  N.  E.  401,  holding  agreement  '.a 
withdraw  application  for  waterworks  franchise,  and  to  aseist  another  to  aecure- 
eame,  in  consideration  of  payment  of  money,  not  against  public  policy. 

Cited  in  note   (22  L.  R.  A.  674}   on  i-alidity  of  contracts  of  sale  in  restraint 
of  trade,  without  limitation  of  place. 
ComllliiAliona  to  attfle  coiupettttoa. 

Cited  in  Wood  v.  Whitehead  Bros.  Co.  105  N.  Y.  652,  B9  N.  E.  357,  upholding 
agreement  to  discontinue  business,  and  thereafter  to  turn  over  all  orders  re- 
ceived to  competitor;  Excelsior  Quilting  Co.  v.  Creter,  36  Misc.  700,  74  N.  Y. 
Supp.  36],  holding  agreement  of  manufacturer  of  quilting  machines,  upon  whicli 
patent  expired,  not  to  make  more  if  customer  will  purchase  stock  on  hand, 
valid;  Anchor  Electric  Co.  v.  Hawkes,  171  Mass.  106,  41  L.  R.  A.  182,  68  Am.  St. 
Rep.  403,  50  N.  E.  509,  holding  combination  of  tliree  corporations,  whereby  offieei* 
agreed  not  to  enter  into  or  conduct  aaj  business  in  competition  therewith  for 
five  years,  not  invalid;  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  1.  488.  23  L.  R.  A.  C*l, 
49  Am.  St.  Rep.  784,  28  Atl.  973,  holding  combination  of  oleomargarine  manu- 
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facturers,   wherebj   property   tiae   traDBferred   to   one   corporation,   ajid   partiei 
agreed  not  to  engage  in  same  bnsjneis  for  five  years,  valid. 

DiBtinguiahed  in  Cummings  v.  Union  Blue  Stone  Co.  164  N.  Y.  404,  62  L.  K 
A.  263,  79  Am.  St.  Rep.  GS5,  58  M.  E.  625,  holding  combination  of  blue^Btone  pro- 
ducerB  to  control  market  and  advance  prices,  invalid;  United  Statea  v.  Addy- 
Bton  Pipe  &,  Stwl  Co.  46  L.  R.  A.  130,  20  C.  U.  A.  151,  54  U.  8.  App.  723,  85 
Fed.  281,  holding  combination  of  iron-pipe  manufacturera  to  control  prices  and 
prevent  competition  invalid  both  at  common  law  and  under  Federal  anti-trust 
law;  Richards  v.  American  Desk  A.  Seating  Co.  87  Wis.  314,  58  N.  W.  787, 
holding  contract  prohibiting  furniture  manufacturer  from  selling  in  large  part 
of  United  States  to  other  than  one  dealer,  for  about  Ave  years,  iovalid. 

Peaaltr  of  Ilqaldated  duiaspa. 

Cited  in  Pastor  v.  Solomon,  26  MIbc.  126,  56  N.-  Y.  Siipp.  866,  Affirming  25 
Misc.  323,  64  N,  Y,  Supp.  B75,  holding  penalty  of  $500,  imposed  by  contract  for 
breach  of  actor's  engagement,  may  be  recovered  as  liquidated  damages;  New 
Britain  v.  New  Britain  Teleph.  Co.  74  Conn.  333,  50  Atl.  881,  sustaining  recov- 
eiy  of  liquidated  damages  stipulated  for  breach  of  telephone  company's  agrei^- 
ment  to  maintain  competition  with  rival. 

Cited  in  footnotes  to  Chicago  House  Wrecking  Co.  v.  Unilfd  8tit«a,  53  L.  R. 
A.  122,  which  holds  stipulation  for  certain  sum  as  damages  for  failure  to  remove  - 
building  by  certain  time,  penalty,  when  actual  damages  easily  asseBsable)  Meyer 
V.  Estee,  3£  L.  R.  A.  283,  which  holds  penalty  provided  for  by  contract  that  pur- 
chaso'  wrongfully  using  electrotype  plates  shall  pay  fine  of  ten  times  their  price. 

13  L.  R.  A.  655,  ROTHHOLZ  v.  DUNKLE,  53  N.  J.  L.  438,  28  Am.  St.  Rep.  432, 

22  Atl.  193. 
Slander  mud  ll»el|  prtvllcced  eoumiiBlaiitloiu. 

Cited  in  footnotes  to  Sullivan  v.  Strahom- Button- Evans  Commission  Co.  47 
L.  R.  A.  869,  which  holds  imputation  of  evil  motives  and  dishonesty  in  letter 
complaining  of  nonpayment  of  debt  by  third  person  through  bank  not  privileged; 
Hcmmens  v.  Nelson,  20  L.  R.  A.  441,  which  holds  statement  by  principal  of  deaf 
mute  institut«  to  executive  committee  as  to  improper  acts  of  dep&rtmcnt  super- 
intendent privileged;  Nichols  v.  Eaton,  47  L.  R-  A.  483,  which  holds  communica- 
tion by  principal  to  agent  as  to  business  of  agency  not  actionable  unless  actuated 
by  malice.  , 

13  L.  R.  A.  657,  SELLERS  v.  TEXAS  C.  R.  CO.  81  Tex.  468,  17  S.  W.  32. 
In  plied  eaaemeata. 

Cited  in  Kruegel  v.  Nitschman,  16  Tex.  Civ.  App.  642,  40  S.  W.  66,  holding 
sale  of  land  not  abutting  on  highway  implies  grant  of  right  of  passage  necessary 
for  reasonable  use  over  adjoining  land  of  owner. 

Cited  in  footnutes  to  Irvine  v.  McCreary,  49  L.  R.  A.  417,  which  holds  sale  of 
building  creates  pnwmcnt  in  alley  across  rear  of  adjacent  lot  belonging  to  grantor; 
Chappell  V.  New  York,  N.  H.  &.  H.  R,  Co.  17  L.  R.  A.  420,  which  holds  permanent 
easement  retained  by  reservation  in  deed  of  right  of  way  of  privilege  of  crosaing 
and  recrossing. 

Cited  in  notes  (59  L.  R.  A.  868)  on  liability  for  damming  bock  water  of 
stream;    (20  L.  R.  A.  637)   on  exceptions  and  rcBCTVation  of  easements. 
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13  L.  E.  A.  659,  ALSTON  v.  STATE.  P2  Ala.  124.  0  So.  732. 
Special  aad  Kea«ral  d^iHMltK. 

CUfA  in  SliutP  V.  Hinman.  .14  Or.  ^,M.  47  h.  R.  A.  266,  58  Pac.  S82,  holding 
trustee  makinK  j^nrral  dppnsit  of  truitt  fund  not  FnCitled  to  lien,  although  chnr- 
acter  of  fund  liepositpd  known  to  bank;  Officer  v.  Officer.  120  Iowa,  3R3,  98  Am. 
St.  Rep.  36fl,  04  N,  W.  947.  holding  deponit  of  truHt  fund  subject  to  check,  kto- 
eral;  Anheuser-Buac-li  Brewing  A sho.  v.  Clayton,  S  C.  C.  A.  HO.  13  TJ.  S.  App. 
203,  56  Fed.  761,  liolding  bank  receiving  draft  for  "collection  and  return,"  taking 
check  of  drawee  in  payment,  and  on  same  day  forwarding  exchange  to  drawer, 
which  is  not  paid,  doea  not  entitle  drawer  to  lien  on  fundn  of  bank;  Curtis  r. 
Parker,  136  Ala.  227.  33  So.  HSH,  holding  relation  of  debtor  and  creditor  created 
between  hank  and  principal  by  depoiit  foruse  of  agent  instructed  to  use  money 
for  principal's  benefit. 

Cited  in  note   (16  L.  R.  A.  5)7)   an  when  deposit  in  bank  is  sperial  so  that 
title  remains  in  depoaitor. 
OHeeni  ll>bllltr  for  loaa  of  iButla. 

Cited  in  Mitchell  v.  R[ce,  1.12  Ala.  127,  31  So.  49S,  holding  sureties  liable  for 
misappropriation  of  funds  for  uiuiutliorized  general  deposit  by  rp^ster  in  chan- 
cery, charged  with  duty  of  receiving  proceeds  of  partition  sale  of  land;  Mont- 
gomery County  V.  Cochran,  62  C.  C.  A.  75,  126  Fed.  460,  same  cane  on  prior  ap- 
peal in  57  C.  C.  A.  266,  121  Fed.  22,  holding  county  treasurer  liable  for  amount 
of  check  received  for  bonds,  deposited  in  insolvent  drawee  bank. 

Distinguished  in  SUte  v.  Gramm,  7  Wyo.  368,  40  L.  R.  A.  699.  52  Pac  533, 
holding  state  treasurer  not  liable  for  moneys  lost,  without  fault  on  his  part, 
through  failure  of  depositary. 

13  L.  R.  A,  661,  PICKKTT  v.  PACIFIC  MUT.  L.  INS.  CO.  144  Pa.  79,  27  Am.  St. 

Rep.  818,  22  Atl.  871. 
Inaaranc*!  eoaalrnetlaB  of  «aoeptlaBS  In  poller. 

Cited  in  Menneiley  v.  Employers'  LUbility  Assur.  Corp.  148  N.  Y.  600.  31 
L.  R.  A.  688,  51  Am.  St.  Rep.  716,  43  X.  E.  54,  holding  clause  in  accident  polii-y 
excepting  death  from  "inhaling  gas"  applicable  only  to  cases  where  gas  intentimi 
ally  inhaled:  Fidelity  &  C.  Co.  v.  Waterman,  161  III.  635.  32  L.  R.  A.  653,  44 
N.  E.  283,  holding  death  from  involuntary  aaph.vniation  not  within  clause  of 
accident  policy  exceptinp;  death  from  anything  accidentally  absorbed  or  inhaled; 
Fidelity  i  C.  Co.  v,  Lowenstein,  46  L.  R.  A.  4.'>2.  38  C-  C.  A.  31,  97  Fed.  H. 
AtHrming  88  Fed,  476.  holding  death  from  involuntary  inhalation  of  illuminatiDR 
gaa  not  within  clause  in  accident  policy  excepting  injuries  from  poison  or  any- 
thing accidentally  or  otherwise  taken,  absorbed,  or  inhaled;  Travelers'  Ins.  Co.  v. 
Dunlap.  160  III.  <i4H,  52  Am.  St.  Rep.  33.),  43  N.  E.  763,  holding  Uking  poison  by 
mistake  not  n-ithin  pi'oviiiion  in  accident  policy  excepting  death  from  "taking 
poiKoni"  Bole  v.  New  Hauip^iliire  F.  In».  Co.  I.IB  Pa.  57,  28  Atl.  205,  h<^ding 
factory  had  not  ceased  to  be  operated  within  meaning  of  fire  policy,  where  ma- 
vhiner}:  not  in  operation,  but  factory  open  for  sale  nf  goods  by  asitignee  for  eird- 

Distinguislied  in  MclJIother  v,  Provident  Mnt.  .\cci.  Co,  32  C.  C.  A.  320,  90 
U.  S.  App,  705,  89  Fed.  ff87,  holding  death  from  poison  accidentally  taken  within 
clause  of  accident  policy  excepting  from  its  provisions  death  from  poistKi ;  Kastrn 
v.  IntersUte  Casualty  Co.  99  Wis.  77,  40  L.  R.  A.  633,  74  N.  W.  534,  holding 
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clause  in  accident  policy  excepting  death  froin  poison,  or  anything  accldentatlj 
absorbed  or  inhaled,  applicable  to  deatli  from  absorption  of  septic  poison  from 
«ott«n  used  by  dentist. 

^rk«t  couatHalra  Bvcldest. 

Cited  in  note  (30  L.  R.  A.  212)  on  what  constitutes  an  accident  within  meaning 
«f  accident  insurance  policy. 
FroKlBtate  c«wie  of  death- 
Cited  in  note  ( 17  L.  B.  A.  754)  on  proximate  cause  of  death  within  meaning  of 
life  insurance  policy. 
AwllatloB  at  auaFed  ■■  CTldcaee. 

Cited  in  Hendcl  v.  Kererting  Fund  Aaaur.  Asso.  2  Pa.  Dist.  R.  117,  holding 
statute  requiring  that  life  policies  contain,  ot  have  attached  to  them,  copies  of 
application  applicable  to  endowment  policy ;  Standard  Life  &  Acci.  Ina.  Co.  t. 
Carroll,  41  L.  R.  A.  195.  30  C.  C.  A.  255,  58  U.  S.  App.  T6,  86  Fed.  S70,  holding 
statute  providing  application  sliall  not  be  evidence  unless  attached  to  life  policj 
not  applicable  in  case  of  accident  insurance;  Zimmer  v.  Central  Acci.  Iiu.  Co. 
207  Pa.  476,  SO  Atl.  1003,  Jiolding  statute  declaring  application  for  life  insuraitM 
not  evidence  unless  attaclied  to  policy  applicable  to  insurance  against  advents 
and  death  caused  thereby. 

13  L.  R.  A.  884,  HABRIXGTON  v.  PORT  HURON,  88  Mich.  46,  48  N".  W.  641. 
EJectmeat  !■  «uea  of  treBpau. 

Cited  in  Raacfa  v.  Noth,  99  Wis.  28B,  40  L.  R.  A.  579,  footnote  p.  677,  67  Am. 
St.  Rep.  858,  74  N.  W.  880,  holding  ejectment  will  not  lie  for  projection  ot 
eaves  of  barn  10  or  11  inches  over  division  line,  where  drip  received  by  root  ot 
plaintifTs  baxn,  and  carried  thereby  to  defendant's  land. 

Cited  in  footnote  to  San  Francisco  v.  Grote,  41  L.  R.  A.  335,  which  snataina 
city's  right  of  ejectment  in  land  dedicated  for  street. 

Cited  in  note  (IS    L.   R.   A.    7S1)  on  wliat  title  or  interest  will  support  an 
action  of  ejectment. 
Itatlea  aad  IlablUtlM  aa  to  aewen. 

Cited  in  note  (  61  L.  R.  A.  661,  6S3,  692)  on  duty  and  liability  of  mnnicipality 
^vith  respect  to  drainage. 
RIpavlaB  H«ktB. 

Cited  in  People  v.  Silberwood,  110  Mich.  105,  32  L.  R.  A.  696,  67  N.  W.  1087, 
holding   statute   reserving   submerged   lands   in   Lake   Erie   tor   public   shooting 
grounds,  and  proliibiting  cutting  of  Tushea  on  such  lands,  not  interference  with 
property  rights  of  riparian  owner. 
DvedBi   eoaKtraotlOB. 

Distinguished  in  Ladd  v.  Johnson,  32  Or.  200,  40  Pac  7E6,  holding  conveyance 
to  trustee  for  benefit  of  creditors  not  mortgage. 

13  L.  R.  A.  668,  ZABEL  v.  LOUISVILLE  BAPTIST  ORPHANS'  HOME,  92  Ky. 
80,  17  S.  W.  212. 

Plcadlaar  private  atatatc. 

Cited  in  Nichols  v.  Bnrdwell  Lodge  No.  179,  I.  O.  O.  F.  105  Ky.  17*,  48  S.  W. 
426,  holding  act  incorporating  grand  lodge  of  Odd  Fellows,  being  private,  must 
L.  R.  A.  Au.— Vol.  11.-47. 
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be  gpeciall}'  pleaded  where  corporate  exiatence  in  iuue;  McHeniy  t.  SeWage,  99 
Ky.  235,  35  S.  \V.  645,  liolding  proof  of  publication  of  ordinance  for  stTeet  Im- 
Jirovement  unnecessary  under  ntatute  making  copy  of  ordinance  and  twpy  of  con- 
tract, attested  by  clerk,  prima  facie  m'idence  ot  publication. 
TKxatloMi    exeaipflDB    of   charitable    iDBtltBtloBB. 

Cited  in  Kentucky  Female  Orphan  School  v,  Loui«ville,  100  Ky.  492,  40  L.  R.  A. 
124,  30  S.  W.  I>21,  holding  property  oi  orphan  school  leased  to  tenants,  rents  of 
which  are  devoted  to  education  of  destitute  orphans,  within  statute  exempting  all 
property  and  funds  devoted  to  charitable  purpose*  from  taxation. 

Special  asaeBBBieBt  aot  tax* 

Cited  in  Yates  v.  Alilwaukee,  92  Wis.  35S,  60  N.  W.  24S,  and  Kilgus  v.  Orphan- 
age of  Good  Shepherd,  »i  Ky.  442,  22  S.  W.  750,  holding  assessment  for  local 
street  improvement  not  within  statute  exempting  charitable  institution  from 
aeaesament  and  taxation  under  revenue  laws;  Gosnell  v.  Louisville,  104  Ky.  216, 
46  S.  W.  722,  holding  aeser<snient  (or  street  improvement  not  tax  within  conslitn- 
tional  provisiona  requiring  equality  and  uniformity  in  taxation;  Famell  v. 
Des  Moines  Brick  Mfg.  Co.  e7  Iowa,  298,  35  L.  R.  A.  60,  66  X.  W.  176,  holding 
assessment  for  street  improvement  not  within  annexation  statute  limiting  taxa- 
tion for  "any  city  purpose;"  Dressman  v.  Farroera'  t  T.  Xat.  Bank,  100  Ky. 
674.  36  L.  R.  A.  122,  38  a  W.  1052,  holding,  under  city  charter  making  anwKs- 
ment  for  street  improvement  lien,  mortgage  is  inferior  lien  to  subxequent  street 


Cited  in  note  (36  L.  R.  A.  38)  on  liability  to  local  aftsessments  for  benefits, 
of  property  exempt  from  general  taxation. 

OelrvatlvD  of  power  to  fls  atreet  sradr. 

Cited  in  note  (20  L.  R.  A.  654)  on  deiegaticHi  by  dty  council  of  power  t"> 
determine  width,  grade,  material,  etc.,  of  street,  sidewalk,  or  tewer  improvements- 
Valldllr  tl  street  iH|»r«vm*at. 

Cited  in  Richardson  v.  Mehler,  HI  Ky.  410,  63  S.  W.  037,  holding  extent  and 
character  of  street  improvement  must  be  flxed  by  ordinance  authorizing  it. 

Distinguislied  in  Bitier  v,  O'Bryan,  107  Ky.  505,  64  S.  VV,  951,  and  Louisville 
V.  Selvage,  lOil  Ky.  732,  51  S.  W.  447,  holding  petition  for  enforcement  of  street 
assessment,  alleging  grade  fixed  within  limits  of  street  to  be  improved,  sufGcient. 
BaaeleaOT  ot  pctltloa  t»  eaforee  Ilea  tor  atrvct  a— e— meat. 

Cited  in  BarOetd  v.  Gleaoon,  111  Ky.  S27,  63  S.  W.  964,  holding  avermenta  and 
prima  facie  evidence  of  steps  leading  to  creation  of  lien  for  municipal  iinpTove- 
nent,  sufficient  basis  for  judgment  as  against  mere  denial;  Bodlej  v.  Finley,  111 
Ky.  OIB,  64  S.  W.  439,  as  to  necessity  of  alleging  street  grade  fixed  by  council, 
in  petition  to  enforce  lien  for  street  assessment. 

13  L.  R.  A.  670,  ATTY.  GEN.  v.  MARSTON,  60  N.  H.  48.^,  22  Atl.  560. 
laconpatlbllltr   ot  ottoea. 

Cited  in  footnotes  to  Atfy.  Gen.  ex  rel.  Moreland  v.  Detroit,  37  L.  R.  A.  21 L 
which  holds  office  of  governor  incompatible  with  that  of  mayor  of  city;  State 
(a  rel.  Walker  v.  Bus,  33  L.  R.  A.  Iil6,  which  holds  deputy  sheriff  not  sUtc 
officer  within  prohibition  against  holding  county  or  municipal  oQlce;   Bishop  v. 
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State,  39  L.  R.  A.  278,  nhidi  holdi  postmaeter  of  local  poatoffloe  *  "depu^  port- 
master"  within  provision  am  to  right  t«  hold  other  office. 
'Wh*K  reslKBAtloB  of  •■«•  o<nBplcl«. 

Cited  in  note  423  L.  R.  A.  661,  6S3)  on  necesKitf  of  acceptance  to  complete 
resignation  ol  office. 

RealKBollOB  of  one  of  two  iBcOKpallbIc  oUceii. 

Cited  in  footnote  to  SUte  e^  rel.  Childs  v.  Sutton,  30  L.  H.  A.  S30,  which  hdda 
disability  of  member  of  legitlatuTe  to  liold  other  office  during  tenn  not  affected 
by  resignation. 

13  L.  R.  A.  671.  CONDON  v.  KEMPER,  47  Kan.  126,  27  Pac.  829. 

Followeil  without  discussion  in  Rinard  v.  Gardner,  49  Kan.  569,  31  Fae.  134. 
'Wk^lkrr  attpvlAtrd  fopfvltiipe  reonlcd  >■  »CB>ItT  op  lldnldated  dam- 
Cited  in  Kelly  v.  Fejervary.  11!  Iowa,  697,  83  N.  W.  TBI,  holdiiig  stipulation 
for  forfeit  of  ¥10  for  each  default  in  performance  of  building  contract,  ab  "liqui- 
dated damageH,"  eonstrued  as  penalty,  in  absence  of  evidence  to  contrary;  U'illaon 
V.  Baltimore,  B3  Md.  212,  55  Am.  St.  Rep.  339,  34  AH.  774,  holding  deposit  by 
bidder  upon  municipal  contract,  conditioned  that  he  will  enter  into  bond  for  per- 
formance if  bid  accepted,  not  liquidated  damages:  Cimarron  Land  Co.  v.  Barton, 
51  Kan.  557,  33  Pac.  317,  holding  judgment  for  penalty  named  in  bond  for  deed, 
in  default  of  performance,  erroneous,  in  absence  of  evidence  of  actual  damage. 

Cit«d  in  footnotes  to  Wilhelm  v.  Eaves,  14  L.  R.  A.  297,  which  conBtrues  stipu- 
lation for  liquidated  damages  as  penalty;  Wallis  Iron  Works  v.  Monmouth  Park 
Aaso.  19  L.  R.  A.  456,  which  holds  as  liquidated  damages  amount  expressly  fixed 
aa  damages  for  default  in  completing  grand  stand;  Krutz  v.  Bobbins,  28  L.  B.  A. 
676,  which  holds  agreement  for  greater  rate  of  interest  on  default  in  paying 
principal,  interest,  etc.,  a  penalty:  Meyer  v.  Estes,  32  L.  R.  A.  283,  which  holds 
penalty  provided  for  by  contract  that  purchaser  wrongfully  using  electrotype 
plates  ehall  pay  fine  of  ten  times  their  price;  State  v.  LArson,  54  L.  R.  A.  487, 
which  holds  amount  of  liquor  license  bond,  penalty. 

13  L.  R.  A.  676,  BURDITT  v.  COLBURN,  63  Vt.  231,  22  Atl.  672. 

13  L.  R.  A.  678,  GROSSMAN  t.  JOHNSON.  63  Vt.  333,  22  Atl.  608. 
Sale*)    waTranty  of  (laalltr- 

Cited  in  note    (16  L.  R.  A.  105)    on  effect  of  representing  things  sold  to  be 

■'g€>tld," 

13  L.  R.  A.  680.  MILLER  v.  WADT>INGriAM,  01  Cal.  377,  27  Pac.  750. 
PixtarM. 

Cited  in  Jordan  v.  Myres.  126  Cal.  .SPP,  B8  Pac.  1061.  holding  laborers  working 
mining  claim   not   entitled   to  lien  on   engine  and  other  machinery,  attached  to 

really,  but  not  property  of  employer. 
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13  L.  R.  A.  632,  HEWLETT  v.  GEORGE,  63  Miss.  /03,  0  So.  BS5. 

DiBtJnguished  io  Wagner  t.  OibbB,  8D  Miss.  62,  92  Am.  St  R«p.  598,  31  So. 
434,  holding  punitive  damages  recoverable  of  assailant  in  action  for  aosault  and 
battery,  notwithstanding  death  of  party  assailed. 

Cited  in  State  ex  ret.  Hartley  v.  Evans,  S3  Mo.  App.  307,  holding  damages  foi 

disgrace  and   hiuniliation   may   be   recovered   in   action   for   false  imprisonment; 

Hiekey  v.   Welch,  91  Mo.  App.   15,  holding  anxiety,  fright,  and  other  injuries, 

mental  or  physical,  may  be  considered  in  estimating  actual  damages  from  assault. 

BBtanclpattoB  of  InfaiatB. 

Cited   in  note    ( 16  L.   R.  A.  579)    on  how  far  marriage  of  infant  works  hia 

amancipation. 

Minor's  rlKkt  ot  aetloii   KBalnat  parent- 
Cited  in  footnote  to  McRelvey  v.  McKelvey,  64  L.  R.  A.  991,  which  denies 

child's  right  of  action  againat  father  and  stepmother  for  crud  and  inhuman 

treatment. 

13  L.  R.  A.  684,  OEJiTEy  v.  GERMAN  INS.  CO.  SB  Mich.  94,  26  Am.  St.  Rep.  2S1, 

50  N.  W.  100. 
lBsnr»Ncej  ckanvo  •(  title. 

Cited  in  otes  (38  U  B.  A.  563)  on  mortgage  as  effecting  change  of  title  or 
interest  in  insured  property;  (19  L.  R.  A.  218)  on  severability  of  insurance  in 
same  policy. 

13  L.  R.  A.  686,  BANGOR  v.  SMITH,  83  Me.  422,  22  Atl.  379. 
lalcrstste  ooBunere*. 

Cited  in  Compagnie  Francaise  De  Navigation  A  Vapeur  v.  State  Board  of 
Health,  186  U.  S.  400,  46  L.  ed.  1219,  22  Sup.  Ct.  Rep.  811  (diuenting  opinion), 
majority  holding  state  statute  empowering  local  board  of  health  to  exclude  healthy 
persons  from  locality  infected  with  contagious  disease  not  in  conSict  with  United 
States  Constitution. 

Cited  in  footnote  to  Lafarier  v.  Grand  Trunk  R.  Co.  17  L.  R.  A.  Ill,  whicn 
bolda  state  statute  giving  ticket  holder  stopover  rights  not  applicable  outside 
ol  sUte. 

13  L.  E.  A.  689.  HARALSON  v.  McARTHUR.  87  Ga.  478,  13  S.  E.  594. 

13  L.  a.  A.  090,  WILLIAMSON  v.  HILL.  154  Mass.  117,  27  N.  E.  1008. 

13  L.  R.  A.  693,  WOLF  v.  O'CONNOR,  8S  Mich.  124,  50  N.  W.  118. 

Followed  without  discussion  in  Seely  v,  O'Conner,  88  Mich.  134,  50  X.  W.  129, 
Frandslent  cosTeyaiiceB)  lackea. 

Cited  in  Daniel  v.  Palmer,  124  Mich.  338.  82  N.  W.  1067,  holding  bill  in  equity 
in  aid  of  execution,  to  set  aside  alleged  fraudulent  conveyance  of  real  estate 
must  be  filed  within  one  year  after  lev". 
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13  L.  R.  A.  688,  AYRES  v.  BUTTON,  87  Mich.  528,  49  N.  W.  887. 
Ctentrlbntlo>a  lo  •eeare  Itwallon  of  spepISc  mtrpitFlars. 

CiUd  in  footnoUa  to  Fort  Wavne  Electric  Light  Co.  v.  Miller,  14  L.  R.  A.  804, 
wliich  authorites  recovery  back  on  removKl  of  subscriptions  mode  to  seeare  loca- 
tion of  factory;  Texas  &  P.  R.  Co.  v,  Scott,  37  L.  R.  A.  04,  which  holds  agree- 
ment  to  establish  depot  at  particular  point  not  required  keeping  it  there  forever. 

Cited  in  note  (IB  L.  R.  A.  268)  on  condition  in  deed  that  laud  is  to  be  used 
for  specified  charitable  public  or  quaai-public  purpose. 

Distinguished  in  Flint  A  P.  M.  H.  Co.  v.  Rich,  91  Mich.  297,  51  N.  W.  1001, 
holding  that  railroad  abandoning  ro«.d  must  reimburse  persons  contributing  to 
construction;  WilliaTns  v.  Flint  A.  P.  M.  R.  Co.  116  Mich.  396,  74  N.  W.  841, 
liolding  contributor  to  railroad  who  does  not  present  claim  in  proceeding  by  com- 
pany for  abandonmemt  of  road,  precluded  from  thereafter  presenting  same. 

13  L.  R.  A.  701,  MILLER  v.  MEAD,  127  N.  Y.  544,  28  N.  E.  387. 
Bfl«*k«iilea*   IICBSt    l^praveaieiit  vrltk   "fH^Daeat   of  ovmeP,*' 

Cited  in  National  Wall  Paper  Co.  v.  Bire,  163  N.  T.  130,  57  N.  E.  293,  Re- 
versing 37  App.  Div.  407,  5S  N.  Y.  Supp.  1009,  holding  lien  for  repairs  made  b^ 
lessee  attaches  to  realty,  where  lease  provides  lessee  sliall  repair  at  own  cost,  and 
improvements  belong  to  owner  upon  re-entry;  Jones  v.  Meoke,  166  N.  T.  64, 
60  N.  E.  1053,  holding  consent  of  owner  to  laying  of  tile  floor  shown  by  lease 
stipulating  premises  to  be  fitted  up  by  lessee  lor  liquor  and  restaurant  business 
within  time  fixed;  Mosher  v.  Lewis,  10  ilisc.  .170,  31  N.  Y.  Supp.  433,  holding 
consent  of  owner  to  improvement  by  lessee  shown  by  covenant  of  lessee  to  improve 
existing  building  or  erect  new  one  at  own  expense,  although  lienor  had  no  knowl- 
e<lm  of  provisions  of  lease  at  time  work  done;  Steeves  v.  Sinclair,  56  App.  Div. 
402,  67  N.  ¥.  Supp.  776,  holding  lease  stipulating  for  erectiou  of  building  by 
lessee,  which  shall  become  property  of  lessor  at  expiration  of  term,  shows  consent 
of  lessor  to  improvement;  Carey-I«robard  Lutnber  Co.  v.  Jones,  187  111.  211,  5S 
N.  K.  347,  holding  building  erected  by  lessee  under  lease  providing  for  approval 
of  plans  by  lessor,  and  that  improvement  shall  become  part  of  realty,  entitle? 
subcontractor  to  lien;  Vosseiler  v.  Slater,  25  App.  Div.  371,  4fl  N.  Y.  Supp.  478, 
holding  privilege  given  in  executory  contract  of  sale  for  removal  of  building  by 
vendee,  and  knowledge  of  alterations  therein,  not  sutHcient  proof  of  "consent" 
of  vendor;  Malmgren  v.  Phinney,  60  Minn.  464,  18  L.  R.  A.  755,  52  N.  W.  915, 
liolding  lien  for  improvements  by  vendee  under  executory  contract  of  gale  not 
afTected  by  provision  that  title  and  lien  under  mortgages  for  purchase  money 
should  not  be  affected  by  claims  for  labor  and  material. 

Cited  in  footnote  to  Beck  v.  Catholic  University  of  America,  60  L.  R.  A.  315,  ■ 
Reversing  62  App.  Div.  602,  71  N.  Y.  Supp.  370,  which  holds  vendor's  consent  to 
erection  of  buildings  not  shown  by  clause  in  land  contract  giving  vendee  -'right  of 
immediate  possession"  for  erection  of  buildings. 

Distinguished  in  Cowen  v.  Paddock,  137  N.  Y.  193,  33  N.  E.  154,  AfHrming  43 
N.  Y.  S.  R.  344,  17  N.  Y.  Supp.  387,  balding  consent  ol  vendor  to  improvement 
not  shown  where  vendee  took  possession  contrary  to  contract,  and  erected  build- 
ing against  protest  ol  vendorj  Regan  v.  Borst,  11  Misc.  96,  32  N.  Y.  Supp.  810, 
holding  lease  of  premises  for  hotel  and  saloon,  for  which  alterations  would  be 
necessary,  and  provision  that  improvements  shall  become  part  of  fee,  not  sufficient 
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0  alterationa  shall  b«  made 

flnBclHOT   of  pertornaance  »■   condltlOK   to   ll«a. 

Cited  in  HolliaUr  v.  Mott,  32  N.  V.  S.  R.  745.  10  N'.  Y.  Supp.  409,  holding 
substantial  performance  sufficient  to  entitle  contractor  to  claim  lien ;  New  v. 
Carroll,  73  Hun,  586,  E6  N.  Y.  Supp.  320,  holding  subcontractor  entitled  to  lien 
for  work  done  according  to  plana  of  owner's  architect,  although  principal  con- 
tractor disabled  from  completing  contract  with  owner, 
RlKlila  of  unlMOBtrBCtora. 

Cit«d  in  note  (20  L.  R.  A.  565)  on  payment  to  contractors  or  subcontractors 
as  affectiog  liens  of  subordinate  claimants. 

13  L.  R.  A.  707,  BURKETT  v.  GRIFFITH,  90  Cal.  932,  25  Am.  St.  Rep.  ISl, 
27  Pac.  627. 

Slaa'er  of  title. 

ated  in  Butts  v.  Long,  94  Mo.  App.  699,  68  S.  W.  751  (dissenting  opinion), 
majoritj  holding  petition  alleging  slanderous  words  uttered  after  completed  con- 
tract of  sal«,  but  before  deed  issued,  wherebj  plaintiff  was  compelled  to  sell  for 
less  sum,  sufficient  on  demurrer. 

Cited  in  footnote  to  Reyes  v.  Middleton,  29  L.  R.  A.  66,  which  denies  injunctian 
against  slander  of  title. 

Cited  in  note  (16  L.  R-  A.  244)  on  injunction  against  false  statements  oa  to 
plaintiff's  property  or  business. 
ArsBBicBtBtlve  plea<lBS. 

Cited  in  Hibemia  Sar.  k  L.  Soc.  v.  Thornton,  117  Cal.  483,  49  Pac.  573.  hold- 
ing complaint  sufficient  to  support  action  upon  promissary  note  not  bad  because 
of  recital  at  end  of  note  that  same  is  secured  by  mortgage;  Re  Cook,  137  Ca). 
191,  69  Pac.  068,  holding  allegation  that  inventory  and  appraisement  were  made 
with  reference  to  papers  and  records  in  clerk's  office  not  sufficient  averment  of 
value  in  petition  for  sale  of  real  estate  of  decedent;  Weinberger  v.  Weidman,  134 
Cal.  001,  66  Pac.  869,  holding  defendant's  admission  of  allegation  in  complaint 
of  amount  due  upon  note,  coupled  with  explanation  that  change  in  interest  waa 
agreed  upon  at  date  before  note  became  barred,  not  sufficient  to  show  renewal  in 
writing  before  note  barred;  Union  Sewer  Pipe  Co.  v.  Olson,  82  Minn.  190.  tU 
N.  W.  756,  holding  on  demurrer,  sufficiency  of  contractor's  bond,  attached  as 
exhibit  to  complaint  thereon,  may  be  determined  from  inspection  of  its  provisions: 
Cave  v.  Gill,  59  S.  C.  258,  37  S.  E.  317,  holding  on  demurrer  to  complaint  for 
goods  sold  and  delivered,  insufficient  all^ations  as  to  consideration  may  be  cured 
by  taking  same  in  connection  with  exhibit  of  account  attached  to  complaint. 

13  L.  R.  A.  711.  COHEK  v.  KNOX,  90  Cal.  26B,  27  Pac.  215. 
Fmodaleat  emaveraaces. 

Cited  in  Vansickle  v.  Wells,  F.  A.  Cg.  105  Fed.  24,  holding  conveyance  to  wife 
in  payment  of  indebtedness,  when  husl>and  indebted  to  others,  not  presumptively 
fraudulent. 
Defective  eoiaplalDt  eared  hy  mnmvter* 

Cited  in  Flinn  v.  Ferry,  127  Cal.  654,  60  Pac.  434.  holding  complaint  in  replevin 
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allegiog  plaintiff  in  posseuioD  day  before  fllinj;  cured  by  answer  denying  plaintiff's 
right  to  poMession,  and  alleging  ownership  and  right  of  poaseB^ion  at  all  times 
in  defendant;  Bell  t.  Murray,  13  Colo.  App.  224,  57  Fac.  4SB,  holding  complaint 
in  action  to  restrain  aale  of  property  under  execution,  and  to  prevent  cloud  on 
title  defective  in  showing  record  title  not  in  judgment  debtor,  cured  by  answer 
showing  such  party  equitable  owner  of  premises;  Antonelle  v.  Kennedp  &  S. 
Lumber  Co.  140  Cal.  321,  73  Pac.  906,  holding  variance  between  plaintifTa  plead- 
ing and  proof  ironia,t«rial,  where  defendant  set  out  contract  relied  on  in  full. 

Distinguished  in  Vanststine  v.  Whelan,  135  Cal.  234,  67  Pac.  125,  holding 
complaint  in  replevin,  omitting  averment  of  ownership  and  right  of  possession  at 
time  action  commenced,  not  cured  by  anstver  alleging  that  plaintilT  was  not  owner 
or  entitled  to  possession  at  commencement  of  sctton,  "or  at  any  other  time;" 
Hibemia  Sav.  &  L.  Soc.  v.  Thornton,  123  Cal.  63,  55  Pac.  702,  holding  complaint 
for  recovery  merely  of  judgment  for  amount  of  note  will  not  entitle  plaintiff  to 
iorecloaure,  npon  answer  alleging  note  one  of  several  secured  by  nortgaga. 

13  L.  R.  A.  714,  PECK  v.  REES,  T  Utah,  467,  27  Pac.  581. 
DeliverT  al  «Hda. 

Cited  in  footnotes  to  King  v.  Smith,  34  L.  R.  A.  708,  which  sustains  delivery 
of  gift  to  donee  by  third  person  after  donor's  final  loss  of  consciousness;  Martin 
V.  Flaliarty,  19  L.  R.  A.  243,  which  holds  manual  delivery  of  deed  not  essential; 
Parrot  v.  Avery,  23  L.  R.  A.  153,  which  holds  execution  of  deed  in  presence  of 
witness  not  sufficient  delivery;  Daggett  v.  Simonda,  48  L.  R.  A.  332,  which  sus- 
tains right  of  one  to  whom  note  delivered  in  escrow  to  be  delivered  on  payee's 
death,  to  deliver  same  on  happening  of  condition. 

Cited  in  note  {54  L.  R.  A.  865,  882J  on  delivery  of  deed  to  third  persons;  or 
record,  or  delivery  for  record,  by  grantor. 

Distinguished  in  Sclilicher  v.  Kecler,  61  N.  J.  Eq.  396,  48  Atl.  303,  holding 
delivery  to  scrivener  to  hold  for  grantee  until  grantor's  death,  without  reserva- 
tion of  control,  sufficient. 

13  L.  R.  A.  717.  BAEHR  v.  CLARK.  83  Iowa,  313,  49  N.  W.  840. 
Satopp«l  to  elHliB  title  to  perMMial  ppopertr. 

Cited  in  Oilman  Linseed  Oil  Co.  v.  Norton,  89  Iowa,  444,  48  Am.  St.  Rep.  400, 
56  N.  W.  663,  holding  owner  not  estopped  from  claiming  personal  property 
against  innocent  purchaser  from  owner'ti  agent  in  possession,  but  without  author- 
ity to  sell;  Quinton  v.  Cutlip,  1  Ok!a.  310,  32  Pac.  269.  holding  de  ;"ure  municipal 
corporation  not  liable  for  goods  sold  de  facto  corporation,  where  delivery  made 
After  former  came  into  being,  and  officers  of  latter  converted  property  to  own  use. 

Cited  in  footnote  to  O'Connor ,v.  Clark,  20  L.  R.  A.  607,  which  holds  one  per- 
mitting another  to  have  name  and  occupation  painted  on  wagon  estopped  to  assert 
title  as  against  innocent  purchaser. 

13  L.  R.  A.  719.  REYNOLDS  v.  HANES.  S3  iowa.  342,  32  Am.  St.  Rep.  311, 

49  N.  W.  851. 
Iilhrral  coaa  tract  ton  of  ezenrtlOB   laiva. 

Cited  in  Puget  Sound  Dressed  Beef  &  Packing  Co.  v.  .Teffs.  11  Wash.  471,  27 
L.  R.  A.  810,  48  Am.  St.  Rep.  885,  39  Pac.  902;  Chase  v.  Swayne.  88  Tex.  222, 
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63  Am.  St.  Hep.  742,  30  S.  W.  1049;  Wright  v.  Brooka,  101  Tens.  604,  4B  &  W. 
828, — holding  proceeds  of  insurance  poli^^y  upon  exempt  property  not  subject  to 
garnishment  for  debts  of  assured:  Ellis  v.  Pratt  Citf.  Ill  Ala.  630,  33  L.  B.  A. 
265,  56  Am.  St.  Rep.  76,  20  So.  640,  holding  prot^eeds  of  insurance  on  citj  hall 
exempLfrom  garnishment;  Cleveland  v.  McCanna,  7  N.  D.  459,  41  L.  R.  A.  854, 
68  Am.  St,  Rep.  670,  75  N.  W.  908,  and  Treat  v.  Wilson,  05  Kan.  733,  70  Pat 
893,  refusing  to  set  off  judgment  against  another  judgment  representing  proceed* 
of  exempt  property;  Millington  t.  Laurer,  89  Iowa,  325,  48  Am.  St,  Rep.  385, 
56  N,  W.  533,  holding  judgment  creditor  cannot  set  off  judgment  against  claim 
of  assignee  of  exempt  personal  eanungn  of  judgment  debtor;  Kinzer  v.  Stephens, 
121  Iowa,  349,  06  N.  W.  858,  holding  proceeds  of  heir's  voluntary  sale  of  interest 
in  homestead  not  exempt. 

Cited  in  footnote  to  EqulUble  Life  Assur.  Soc.  t.  Goode,  35  L.  R.  A.  090, 
which   holds  law   library  of  attorney  occupying  part  of  time  in   legal   business 

Cited  in  note  (19  L.  R.  A.  34)  on  how  far  proceeds  of  exempt  property  retain 
exempt  character. 

13  L.  R.  A.  721,  JAMESVILLE  4  W.  R.  CO.  t.  FISHER,  109  N.  C.  1,  13  S.  E. 

698. 
BIlKlkllltT  to  aa«e. 

CiUd  in  State  v.  Toland,  36  S.  C.  S20,  15  S.  E.  699,  holding  minor  may  act  as 
special  deputy  of  sheriff;  Prince  v.  Dickson,  39  S,  C.  482,  18  S.  £.  33.  holding 
appointKient  of  special  deputy  sheriff  to  aumraons  to  renew  judgment  authorized; 
Somers  v.  Burkt  County,  123  N.  C.  584,  68  Am.  St.  Rep.  834,  31  S.  E.  873.  up- 
holding that  agency   of  deputy   sheriff  terminates   upon   sheriff  being  adjudged 

Cited  in  footnotes  to  State  ea  rel.  Peters  v.  Davidson,  20  L.  R.  A.  311,  and 
Opinion  of  Justices,  32  L.  R.  A.  350,  which  hold  woman  ineligible  to  office  of 
notary  public 

Distinguished  in  Atty.  Gen.  v.  Abbott,  121  Mich.  547,  47  L.  R.  A.  96,  80  N. 
W.  372,  holding  woman  ineligible  to  hold  office  ot  prosecuting  attorney. 

13  L.  R.  A.  723,  McCLURE  v.  MELTON,  34  S.  C.  377.  13  S.  E.  615. 
SakFovstlQii. 

Cit«d  in  Robinson  v.  Lowery,  62  8.  C,  467,  30  8.  E.  487,  holding  purchaser 
not  entitled  to  be  subrogated  to  rights  of  mortgagee  upon  payment  of  mortgage 
of  which  he  had  notice. 

13  L.  R.  A.  728,  ROUX  v.  BIX)DGETr  4  D.  LUMBER  CO.  85  Mich.  519.  24 

Am.  St.  Rep.  102,  48  N.  W.  1092. 
Amnniptlon   of  rlak  by  aervant. 

Cited  in  Dempsey  v.  Sawyer,  95  Me.  302,  40  Atl.  1035,  holding  employee  using 
defective  circular-saw  mucliine,  after  complaint  to  master  and  promise  to  repair, 
works  at  master's  risk;  McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  115.  53  X. 
E.  465,  Affirming  21  Ind.  App.  690.  51  N.  K.  737.  Iiolding  servant  does  not  assume 
risk,  where  promise  made  to  repair  "soon  ns  job  completed,"  and  injury  occurs 
before  time  expires;  Rice  v.  Eureka  PajiiT  Co.  174  ,\.  Y.  392,  62  L.  R.  A.  614, 
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95  Am.  St.  Rep.  586,  66  N.  E.  970,  holding  master  liable  for  iojuriea  to  Krvant 
indnced  to  rpmain  at  work  by  promise  to  fix  defective  machioe  nitbin  a  few 
days;  Bchlacker  v.  Asbland  Iron  Min.  Co.  89  Mich.  261,  50  N.  W.  830,  holding 
master  responBible  for  injury  from  fall  of  roof  of  mine,  where  mining  captain 
when  warned  of  danger  promised  to  attend  to  same,  and  ordered  employees  hack 
to  work;  Gardner  v.  Michigan  C.  R.  Co.  150  U.  8.  SSO,  37  L.  ed.  1110,  14  Sup. 
Ct.  Kep.  140,  holding  employee's  assumption  of  risk  of  negligence  of  fellow  Rcr- 
Tantt  does  not  relieve  railroad  from  Hability  for  injury  to  hrakeman  from  defect 
in  planking  between  tracks;  Ashman  v.  Flint  &  P.  M.  R.  Co.  00  Mioh.  671,  51 
N.  W.  645,  holding  failure  of  railroad  to  keep  frogs  in  yards  filled  or  blocked 
negligence;  Schroeder  v.  Flint  &  F.  M.  R.  Co.  103  Mich.  222,  29  L.  R.  A.  325, 
50  Am.  St  Rep.  354,  61  N.  W.  663  (ooneurring  opinion),  majority  holding  mailer 
not  liable  for  injury  t«  servant  from  failure  of  foreman  to  give  notice  when  train, 
which  was  being  unloaded,  was  about  to  move;  Lynch  v.  Chicago,  St.  L.  &,  P. 
R.  Co.  8  Ind.  App.  520,  36  N.  E,  44,  holding  servant  rolling  car  wheel  along 
track  with  knowledge  of  defective  condition,  ajid  of  danger  therefrom,  assumes 
risk;  Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Woodward,  9  Ind.  App.  171,  36  H.  E. 
442,  holding  employee  not  bound,  with  master,  te  inspect  appliances  to  discover 
latent  defects. 

Cited  in  footnote  to  Stager  v.  Troy  Laundry  Co.  53  L.  R.  A.  45»,  which  holds 
risk  of  hand  passing  under  guard  rails  inte  rollers  not  assumed  as  matter  of  law 
by  servant  operating  mangle  in  laundry. 

Cited  in  note  (40  L.  K.  A.  782)  on  rights  of  servant  who  continues  work  on 
faith  of  master's  promise  to  remove  specific  cause  of  danger. 

Distinguished  in  Dewey  v.  Detroit,  G.  H.  ft  M.  R.  Co.  B7  Mich.  332,  22  L.  R. 
A.  293,  37  Am.  St.  Rep.  348,  56  N.  W.  756,  Reversing  on  rehearing  97  Mich.  343, 
16  L.  R.  A.  343,  52  N.  W.  942,  holding  railroad  not  liable  for  injury  te  brakeman 
from  neglect  of  ear  inspector  to  observe  that  car  improperly  loaded  before  put- 
ting into  train. 

CoMtFlbntorr  nrKUBCBC*. 

Cited  in  Roux  v.  Blodgett  ft  D.  Lumber  Co.  04  Mich.  608,  54  N.  W.  402,  and 
Ashman  v.  Flint  ft  P.  M.  R.  Co.  90  Mich.  573,  51  N.  W.  645,  holding,  when  facta 
respecting  negligence  are  such  that  difTerent  minds  may  honestly  draw  difTerent 
conclusions  from  them,  quextion  for  jury;  Haines  v.  I«ke  Shore  ft  M.  S.  R.  Co. 
120  Mich.  484,  89  N.  W.  340,  holding,  where  evidence  as  to  looking  and  listen- 
ing at  railroad  crossing  is  eonflicting,  question  of  contributory  negligence  for 
jury;  Smith  v.  Spokane.  IB  Wash.  408,  47  Pac.  888,  holding  contributory  negli- 
gence of  plaintiff  using  sidewalk  covered  with  snow  and  ice  properly  submitted  lo 
jury;  Becker  v.  Detroit  Citizens'  Street  R.  Co.  121  Mich.  587,  80  N.  W.  581, 
holding  motorman,  who  has  already  made  stop  required  by  ordinance,  attempting 
to  cross  another  road  with  oar,  when  approaching  car  150  or  200  feet  away,  and 
required  also  to  stop,  not  negligent;  Saner  t.  Lake  Shore  A  M.  S,  R.  Co.  108 
Mich.  33,  66  N.  W.  624  (diaapnting  opinion),  majority  holding  aeotion  hand 
injured  while  passing  over  moving  flat  cars,  preparntory  to  getting  off  train, 
upon  order  of  conductor,  negligent;  Powers  v.  Thayer  Lumber  Co.  02  Mich.  542, 
52  N.  W.  037  (dissenting  opinion),  majority  holding  negligence  of  brakeman,  in 
so  loading  lagging  train  as  to  interfere  with  tree  which  he  knows  stends  too  near 
track,  proximate  cause  of  injury;  Groetick  v.  Detroit,  L.  ft  N.  R.  Co.  00  Mich. 
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607,  61  N.  W.  667   (dinsrnting  opinion),  majority  holding  person  lookint;  in  one 
direction  onlf  before  driving  arross  Taiiroad  guilt;  of  oontributory  neglig<^nce. 

Didtinguislied  in  Hayball  v.  Dotroit,  G  H.  4  M.  R.  Co.  114  Mich.  140.  72  N. 
W,  145,  holding  employee  continuing  to  work  with  defective  maciiinerj-  after 
repeated  complaints,  and  being  told  tbere  wan  no  time  to  fix  it,  negligent;  Sodera- 
trom  V.  HoUand-Emery  Lumber  Co.  114  Mich.  36.  72  N.  W.  13,  holding  em- 
ployee piling  lumber  upon  dock  knowing  it  to  be  unsafe,  and  aft«r  orders  Irom 
superior  to  refrain  from  workiog  there,  guilty  ot  negligence. 

13  L.  R.  A.  73S.  HUNNEWELL  v.  DUXBURY,   184  bfaiiH.  886,  29  N.  E.  267. 
RIsht  «(  >f>tloii  for  deceit. 

Cited  in  Hunnewell  r.  Duxbury,  157  Mass.  2,  31  N.  E.  TOO,  holding  reference 
of  creditor  of  corporation  to  certificate  on  file,  containing  false  statement  nt 
assets,  not  ground  for  action  of  deceit;  Nash  t.  Minnesota  Title,  Ins.  ft  T.  Co. 
159  Mass.  442,  34  N.  E.  625.  holding,  where  letter  addressed  by  title  insurance 
company  to  trustee  of  corporation,  intended  for  use  in  selling  bonds,  representa- 
tions concerning  value  of  security  deemed  made  to  all  persons  to  whom  letter 
shown;  Heniy  v.  Dennis,  95  Me.  29,  S5  Am.  St  Rep.  366,  49  Atl.  58,  holding 
writer  of  letter  containing  false  representations  as  to  solvency,  for  purpose  cf 
inducing  credit,  liable  in  action  for  deceit  to  firm  of  which  addressee  of  letter 
'  ii  member;  Merchants'  Net.  Bank  v.  Armstrong,  65  Fed.  940,  holding  bank  dis- 
counting note,  on  security  ot  atock  on  another  bank,  which  had  published  false 
statement  of  condition,  without  cause  of  action  for  deceit^  Dettra  v.  Kestner, 
147  Fa.  576,  S3  Att.  S89,  holding  mi  srp presentations  of  officers  of  mutual  insur- 
ance company  to  induce  one  to  become  member  no  defense  to  action  for  assess- 
ment where  rights  of  innocent  third  parties  have  intervened. 

Distinguished  in  Hindman  v.  First  Nat.  Bank,  .')7  L.  R,  A.  117',  50  C.  C.  A. 
634,  112  Fed.  942,  Reversing  Bfl  Fed.  1018,  holding  misrepresentations  of  bank 
inducing  igaue  of  license  to  insurance  oompnny,  ground  for  action  for  deceit  by 
one  induced  to  purchase  stock,  if  representation  intended  also  for  information  of 
those  dealing  In  shares;  Warteld  v.  Clark.  118  Iowa.  72,  ai  N.  W.  833.  holding 
officer  making  fraudulent  statement  of  financial  condition  of  insurance  company, 
required  by  law,  liable  to  purchaser  of  stock  in  reliance  thereon. 
Neifllceaeet  proilmale  cuiise. 

Cited  in  footnotes  to  Vallo  v.  United  States  Exp.  Co.  14  L.  R.  A,  743,  which 
holds  throwing  trunk  from  delivery  wagon  in  highway  pro.vimate  cause  of 
traveler  falling  over  another  trunk;  Herr  v.  Lebanon,  IS  L.  R.  A.  106,  which 
holds  want  of  barrier  not  proximate  cause  of  omnibus  going  over  wall,  horse 
attempting  to  rise;  Chicago,  St.  P.  M,  &  0.  R.  Co.  v.  Elliott,  20  L,  R.  A.  532, 
as  to  proximate  cause  of  injury  to  shipper  while  stepping  from  stock  car  lo 
caboose;  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  310,  which  holds  excessive  speed 
not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train;  McKenna  v. 
Baessler,  17  L.  R.  A.  310.  which  holds  original  lire  cause  of  destruction  of  prop- 
erty by  back  fire. 

13  L.  R.  A.  737.  McCASKlLL  v.  CONXECTlCtT  SAV.  BANK,  60  Conn.  300, 

26  Am.  St.  Rep.  323,  22  Atl.  568. 
Inatrana^Bts  not  ne^otlnble. 

Cited  in  Olson  v.  Peterson,  .W  III.  App.  329,  holding  certificate  of  niperiutend- 
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«nt  of  building  as  to  amount  due  contractor  not  negotiable;  Mills  v.  AlbarT 
Excb.  Sav.  Bank.  28  Miso.  253,  59  y.  Y.  Supp.  149.  holding  paas  book  of  sav 
ingH  twnk  not  negotiable  instrument  within  statute  providing  for  actions  on 
lost  negotiable  inBtrumenta. 

Cited  in  Marden  v.  Dorthy,  180  N.  Y.  (10,  46  L.  R.  A.  701,  54  N.  E.  726,  hold- 
ing grantor  not  estopped  by  deed,  when  signature  obtained  by  trick  or  artlSce. 

13  L.  B.  A.  740,  HORNTHALL  v.  BURWELL,  109  N.  C.  10.  20  Am.  St.  Rep.  658, 

13  S.  E.  721. 
CaDtractt   ■■«*  •(  doailcll. 

Cited  in  Armstrong  v.  Best,  112  N.  C.  61,  25  L.  R.  A.  I  V  34  Am,  St.  Bep. 
473..  17  K.  E.  14,  holding  married  woman  not  liable  for  goods  purchased  in 
another  state,  where  contract  enforceable,  unless  free  trader,  or  consent  of  hus- 
band obtained. 


Chattel   moFtBBSM)    rcnuval   of   proprrtr    to   maatker   atate. 

Cited  in  Shapard  v.  Hynes  52  L.  R.  A.  67S.  footnote,  p.  675,  45  0.  C.  A.  275, 
104  Fed.  453;  Craig  v.  Williams,  90  Va.  50l!.  44  Am.  St.  Rep.  Q34,  IS  S.  E.  999; 
BIytbe  v.  Crump  Bros.  28  Tex.  Civ.  App.  329,  Q6  S.  W.  885.— holding  lien  of 
mortgage  duly  recorded  in  state  where  executed  not  aJTected  by  removal  of  prop- 
erty to  another  state,  though  not  recorded  there;  Woody  v.  Jones.  113  N.  C. 
255,  18  S.  E.  205,  and  Wilson  v.  Bustad,  7  N.  D.  332,  66  Am.  St.  Rep.  649.  75 
N.  W.  260,  holding  bona  flde  purchaser  of  personal  property  chargeable  with 
notice  of  mortgage  duly  recorded  in  another  state,  in  which  mortgagor  and 
mortgagee  domiciled;  Greenville  Nat.  Bank  v.  Evans-Snyder- Buel  Co.  9  Okla. 
368,  60  Pac  249,  upholding  lien  of  chattel  mortgage,  duly  executed  and  recorded, 
as  against  attachment  in  another  state,  to  which  property  had  been  removed  by 
niortiiigor;  Wall  v.  Norfolk  &  W.  R.  Co.  52  \V.  Va.  494.  64  L.  R.  A.  508,  94 
Am.  at.  Bep.  948,  44  S.  E.  294,  holding  garnishment  of  railroad  cars  in  posses- 
sion of  company  using  them  does  not  affect  its  rights  under  contract  with  com- 
pany owning  them. 

Cited  in  note   (64  L.  R.  A.  357,  366)   on  conflict  of  laws  as  to  chattel  mort- 
gages. 
Validity  of  JadvBtealB. 

Cited  in  Long  v.  Home  Ins.  Co.  114  N.  C.  468.  19  S.  E.  347,  holding  personal 
service  of  summons  in  another  state  insuflicient  to  give  jurisdiction  for  personal 
judgment  against  defendant;  Williams  v.  Whitaker,  110  N.  C.  395,  14  S.  B. 
924,  holding  only  persons  having  actual  or  constructive  notice  ol  proceedings 
for  allotment  of  homeatead,  bound  thereby. 

13  L.  R.  A.  743,  STULTS  v.  SALE,  92  Ky.  5,  36  Am.  St.  Rep.  575,  17  S.  W.  148. 

Homeateadi  effect  of  1«h  of  famllr. 

Cited  in  Towne  v.  Rumsey.  5  Wyo,  I",  35  Pac.  1025,  and  Gowdy  v.  Johnson, 
104  Ky.  652,  44  L.  R.  A.  403.  47  S.  W.  624,  holding  homestead  right  once 
acquired,  not  lost  by  loss  of  family;  Davis  v.  H.  Feltman  Co.  112  Ky.  299.  9  Am. 
St.  Rep.  269,  65  S.  W,  615,  holding  loss  of  family  by  death  and  marriage  does 
not  devest  homestead  right. 
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Cited  ID  footnotes  to  Purnell  v.  Reed,  21  L.  R.  A.  839,  which  authorizes  child- 
legs  bolder  of  homestead  to  dispose  of  it  by  will;  Ljoni  v.  Andry,  55  L.  K.  A. 
724,  wbicb  holds  eighteen -yes  to  Id  daughter  working  for  father,  dependent  per- 
•OD  within  homestead  law. 

Distinguished  in  Fullerton  r.  Sherrill,  114  Iowa,  915,  ST  N.  W.  419,  holding 
widow  acquiring  homestead  after  death  of  husband  loses  right  upon  marriage  cf 
children,  though  continuing  to  occupy  premises. 

13  L.  R.  A.  745,  BRYANT  v.  THOMPSON,  128  N.  Y.  428,  29  N.  E.  522. 
Appeal  t  Fisht  of  review. 

.  Cited  in  Merrick  v.  Kennedy,  40  Neb.  209,  64  N.  W.  089,  holding  eiecutor 
without  right  of  appeal  from  final  order  of  distribution,  unless  pecuniarily  af- 
fecUd  bj  order;  Re  Hodgman,  140  N.  Y.  430,  35  N.  E.  060,  Atlirming  tI9  Uun, 
487,  23  N.  Y.  Supp.  726,  holding  one  of  several  executors  cannot  appeal  fron 
decree  settling  accounts,  as  champion  of  legatees  who  have  submitted  to  decree; 
Re  Coe,  55  App.  Div.  271,  60  N.  Y.  Supp.  784,  holding  executor  has  no  right  of 
appeal  from  decree  determining  validity  of  bequest,  which,  if  void,  would  go  to 
residuary  l^atees,  whom  be  does  not  represent;  Re  Richmond,  63  App.  Div. 
492,  71  K.  Y.  Supp.  795,  holding  administrator  with  will  annexed,  instituting 
proceedings  for  accounting  by  estate  of  deceased  executor,  to  which  all  persoDS 
interested  made  parties,  cannot  appeal  from  decree;  Isham  v.  New  York  AsiO. 
177  N.  Y.  222,  69  N.  E.  307,  denying  executor's  right  to  appeal  from  determina- 
tion as  to  what  fund  transfer  tax  payable  from;  Re  Stapleton,  71  App.  Div.  2, 
75  N.  Y.  Supp.  657,  holding  executor  named  in  will  entitled  to  a^ipeal  from  re- 
fusal of  surrogate  to  admit  codicil  to  will  to  probate;  Re  Woodworth,  64  Hun, 
625,  IB  N.  Y.  Supp.  626,  and  Re  Manning,  136  N.  Y.  446,  34  N.  E.  931,  holding 
appeal  will  not  be  entertained  when,  from  lapse  of  time,  no  decision  would  have- 
any  practical  effect  upon  controversy  or  parties. 

Distinguished  in  Bliss  v.  Fosdick,  70  Hun,  514^  27  N.  Y.  Supp.  1063,  holding 
executors  have  right  of  appeal  from  adverse  decree  in  action  to  compel  trustre 
to  transfer  to  them  certain  certificates  of  stock  belonging  to  testator;  McLouih 
T.Eunt,  154  N.  Y.  186,  39  L.  R.  A.  234,  48  N.  E.  S4S,  holding  oontinffency  (»a- 
templated  by  will,  upon  which  remainders  to  immediate  beneficiaries  of  trust 
may  be  defeated,  sufficient  to  warrant  determination  of  app«al  from  decree  von- 
Btruing  will;  State  ea  rel.  Dumer  v.  Huegin,  110  Wis.  226,  62  L.  B.  A.  732,  85 
N.  W.  104S,  holding  sheriff  entitled  to  appeal  from  adjudication  in  habeas  oorpua 
proceeding  requiring  him  to  give  prisoner  liberty. 
'Will*)    eRecl   ot  proeeedlBsa  adverse  to  rlshta  «f   IntaaM. 

Cited  in  Re  Vandevort,  62  Hun,  617,  17  N.  Y.  Supp.  316,  holding,  where  no 
condition  precedent  imposed  upon  legacies  to  infant  grandchildren,  same  cannot 
be  defeated  by  action  of  parent  of  legatees  making  claim,  which  will  provide» 
shall  have  effect  to  cut  off  children. 

13  L.  R.  A.  748,  Re  WRIGHT,  3  Wyo.  478,  31  Am.  St.  Rep.  94,  27  Pac.  565. 
Kx  post  faste  lavra. 

Cited  in  State  ex  rel.  Sherburne  v.  Baker,  SO  La.  Ann.  1249,  09  Am.  St  Rep. 
472,  24  So.  240,  holding  cmstitutional  pioriaEon  for  trial  of  certain  offenses 
without  jury,  ex  post  facto  law  as  to  offense  committed  before  adoption  ol  Con- 
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stitution;  People  ex  Tel.  Cliandler  v.  McDonuId,  r,  Wyo,  534,  20  L.  R.  A.  837, 
-42  Pttc.  15,  holding  Btatute  taking  away  riglit  of  aceuaed  to  object  to  examining 
fnagistnLtc  upon  information  and  betipf  not  ex  poil  facto  law  aa  to  felony  com- 
mitted before  enaetment;  State  v.  Kyle,  166  Mo.  306,  56  L.  R.  A.  121,  footnote 
p.  115,  65  S.  W.  763,  wiiich  sustains  statute  authorizing  prosecution  by  informa- 
tion of  crimes  already  committed. 

Cited  in  footnotes  to  People  v.  Hayes,  23  L.  B.  A.  S30,  which  holda  change  in 
statute,  anthorizing  slighter  punishment,  not  ex  poat  facto  law;  French  v.  Deane, 
24  L.  R.  A.  38tj,  which  holds  void  act  giving  right  to  punitive  damagcH  aa  to 
-existing  cause  of  action. 

Cited  in  He  Boulter,  5  Wyo.  333,  40  Pac.  520,  and  State  v.  Krohne,  4  Wyo. 
359.  34  Pac.  3,  holding  statute  permitting  filing  of  information  by  county  attor- 
ney, without  preliminary  examination  ot  defendant,  not  unconstitutional  i  State 
■V.  Tucker,  36  Or.  298,  51  L.  R.  A.  249,  61  Pac.  894,  holding  statute  providing 
for  accusation  of  crime  upon  information  filed  bj  district  attorney  not  violation 
of  14th  Amendment  to  Federal  Constitution. 
JndOBHtat  collateral  attack. 

Cited  in  note   (39  L.  R.  A.  452)   on  decision  against  conatitutional   right  as 
nullity  subject  to  collateral  attack. 
Habraa  coFpaB.  what   reviewable  by. 

Cited  in  Griffin  v.  Eavea,  114  Ga.  66,  39  S.  E.  913,  holding  one  iadicted,  con- 
-victed,  and  sentenced  under  repealed  statute  may  be  discharged  by  habeas  corpus, 
-nrhete  qucation  not  adjudicated  upon  trial. 

13  L.  R,  A.  762,  Bfl  CUMMINS,  16  Colo.  451,  25  Am.  St.  Rep.  291,  27  Vac.  887. 
Offeaaes  acalaal  pcraoa  partlcepa  crlialalB. 

Cited  in  Gilmore  v.  People,  87  III.  App.  141,  holding  criminal  prosecution  will 
lie  for  ohtaining  money  by  false  pretenses  from  one  engaged  with  accused  in 
criminal  transaction;  People  v.  Martin,  102  Cal.  563,  36  Pac.  952,  holding  pur- 
pose of  grantor  in  ctmveyance  to  place  property  beyond  reach  ot  judgment  cred- 
itor not  defense  to  indictment  of  grantee  procuring  auch  conveyance  for  obtain- 
ing property  under  false  pretenses. 

13  L.  R.  A.  764,  PACIFIC  R.  CO.  v.  WADE,  91  Cal.  449,  25  Am.  St.  Kep.  201, 
27  Pac.  768. 

13  L.  R.  A.  767,  EMERICK  v.  EMERICK,  83  Iowa,  411,  49  N.  W.  1017. 
^mat  eoaalltntea  meatal  tneapacllr. 

Cited  in  Harrison  v.  Otiey,  101  Iowa,  6S9,  70  N.  W.  724,  refusing  to  set  aside 
conveyances  of  real  and  personal  property,  heavily  encumbered,  where  evidence 
conflicting  as  to  extent  mind  of  grantor  impaired;  Garretaon  v.  Hubbard,  110 
Iowa,  9,  81  .N.  W.  174,  refusing  to  set  aside  decree  quieting  title  to  land  against 
person  showing  signs  of  mental  unsoundne»<s ;  Guthrie  v.  Guthrie,  84  Iowa,  376, 
61  N.  W.  13,  holding  petition,  in  proceeding  to  determine  sanity,  alleging  un- 
soundness of  mind  to  extent  of  being  incapacitated  for  conducting  his  btisinesa 
•afely,  sufficient;  Schick  r.  Stuhr,  120  Iowa,  399,  94  S.  W.  915,  refusing  to  ap- 
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point  guardian  for  man  of  wventy-five,  ordinarily  prudent  in  business,  because 
of  high  temper  and  immoral  )iabitB. 

13  L.  R.  A.  760,  SHIELDS  v.  JACOB,  88  Mich.  164,  50  N.  W.  105. 
BIVetloBBt    r*atrlcllona    npan    manner    at    vstlns. 

Citwl  in  Atty.  Gen.  ex  ret.  Reynolds  v.  May,  M  Mich.  547,  25  L.  E.  A.  32B.  58 
N.  W.  483,  holding  statute  inipoaing  reatrictionB  upon  manner  of  voting  valid, 
although  rmulting  in  inronvenienee  to  voter. 

Cited  in  footnote  to  Slate  ej  ret.  Mile  v.  McElroy,  16  L.  R.  A.  270,  which  holds 
name  written  on  ballot  in  place  of  printed  name  erased  cannot  be  counted. 
Vnltdllr  of  nonlnvtlOHB. 

Cited  in  Stephenson  v.  Election  Comrs.  118  Mich.  401,  42  L.  R.  A.  216,  74  Am. 
et.  Rep.  402,  78  N,  W.  flI4,  holding,  when  candidate  nominated  by  each  of  two 
rival  factions  in  political  convention,  entitled  to  place  on  ticket;  State  ex  r«I. 
Dahlman  v.  Piper,  50  Neb.  38,  89  N.  W.  378;  Sears  v.  Kincaid,  33  Or.  220,  53 
Pac.  303;  State  ex  ret.  Blydenburg  v.  Burdick,  6  Wyo.  405,  34  L.  R,  A.  860,  46 
Pae.  854;  State  ea  ret.  Wolfe  v.  Falley,  9  N.  D.  455,  S3  N.  VV.  860;  Sims  v. 
Daniela,  57  Kan.  503.  35  L.  R.  A.  150,  46  Pao.  !I52,—  holding  that  county  oiDcera 
charged  with  duty  of  determining  objections  to  certificates  of  nomination,  have 
no  autliority  to  decide  which  of  two  rival  factions  is  representative  of  party; 
Phelpa  V.  Piper,  48  Neb.  732,  33  L.  R.  A.  65,  67  N.  W.  765i  People  ex  ret.  Eaton 
v.  District  Court,  18  Colo.  36,  31  Pac  339;  People  ex  rel.  Hodgea  v.  McOaffey, 
23  Colo.  158,  46  Pac.  030, —  holding  secretary  of  state  liaving  two  seta  of  nom- 
inationa  certified  to  liim  by  rival  factions  of  same  convention  should  certify 
both  'ticketa  to  county  clerks  for  placet  on  official  ballot;  Baker  v.  Election 
Comra.  110  Mich.  639,  08  N.  W.  752,  holding  fusion  ticket  nominated  by  three 
party  organiirations  not  entitled  to  place  of  democratic  party  on  ballot  on  basia 
of  number  of  votes  cast  by  such  party  at  last  election. 

Cited  in  footnotes  to  Stephenson  v.  flection  Comrs.  42  L.  R.  A.  214,  whiih 
denies  right  of  chairman  of  political  committee  calling  convention  to  determine 
qualiHcations  of  contesting  delegates  against  will  of  convention;  State  ex  rtl. 
Phelan  v.  Walsh,  IT  L.  R.  A.  364,  in  which  various  decisions  as  to  validity  ol 
ballots  are  made. 

Dietinguiahed  in  State  tw  rel.  Sturdevant  v.  Allen,  43  Neb,  661,  62  N,  W.  35, 
holding  secretary  of  state  may  ascertain  from  record,  or  from  extrinsic  evidmce, 
whether  candidates  of  rival  factions  were  in  fact  placed  in  nomination  by  con- 
vention claiming  to  represent  party. 

13  L.  R.  A.  761,  RUTLEDGE  v.  CRAWFORD,  91  Cal.  526,  26  Am.  St.  Rep.  212, 
27  Pac.  779. 

Blretlonai   Btatatary  reqatrencnta  ■■   ta  ballot*. 

Cited  In  Slaymaker  v.  Phillips,  6  Wyo.  490,  47  L.  R.  A.  855,  42  Pac.  1049, 
holding  ballot  without  official  stamp  or  judge's  name  or  initials  subject  to  re- 
jection. 

Cited  in  footnotes  to  Parvin  v.  Wimberg,  15  L.  R.  A.  775,  which  holds  ballot 
counted,  although  poll  clerk's  initials  indorsed  in  wrong  place;  People  ex  r<L 
Nichols  V.  Onondaga  County,  14  L.  R.  A.  024,  which  denies  right  to  count  ballots 
containing  wrong  indorsement  as  to  polling  place;  Shields  v.  Jacob,  13  L.  R.  ^ 
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700,  whicb  hold*  name  of  politieal  party  in  vignette  at  head  of  ticket  sufficient 
without  repetition;  Linditrom  v.  Manistee  County,  19  L.  R.  A.  171,  tvhicb  re- 
fuses to  exclude  ballot  with  unauthorized  vignette;  State  ej>  rel.  t«w  v.  S&xon, 
IS  !>.  R.  A.  721,  which  holds  balloU  mariced  with  name  of  ticket  not  illegal ; 
Btate  en  rel  Miie  v.  McGlroy,  IB  L,  R.  A.  279,  which  holds  name  written  on 
ballot  in  place  o(  printed  name  erased  cannot  be  counted;  People  b»  rel,  Bradley 
V.  Shaw,  16  L.  R.  A.  60S,  which  requires  counting  of  paster  ballots  for  town 
officers  though  they  also  contain  other  names  which  cannot  be  legally  voted  for; 
Todd  T.  Election  Comrs.  29  L,  R.  A.  330,  which  upholds  requirement  against 
candidate  having  name  on  official  ballot  more  than  once)  State  ex  rel.  Ptaelan  v. 
Walsh,  17  L.  R.  A.  3S4,  in  which  various  decisions  as  to  validity  of  ballots  are 

Cited  in  note  (16  L.  R.  A.  7G5)  on  constitutionality  of  "Australian  ballot" 
statutes. 
DlBtln«al>talBK  HBrks  om  balloM. 

Cited  in  Houston  v.  Steele,  99  Ky.  611,  34  S.  W.  6,  holding  markings  on  ballot 
consisting  of  three  crosseB,  or  single  cross  having  two  doivn  strokes,  not  dis- 
tinguishing marks  invalidating  ballot. 

Cited  in  footnotes  to  Sego  v.  Stoddard,  22  L.  R.  A.  46S,  and  Tebbe  v.  Smith, 

29  L.  R.  A.  673,  as  to  what  eonstitutes  a  distinguishing  mark  on  ballot;  State 
ex  rel.  Baxter  v.  Ellis,  17  L.  R.  A.  382,  which  requires  rejection  of  ballots  in 
municipal  election  with  device  upon  theni;  Jennings  v.  Brown,  34  L.  R.  A.  45, 
which  holds  legality  of  ballot  not  destroyed  by  addition  of  party  name  after 
candidate's  name. 

Harlclas  of  kalltta. 

Cited  in  footnotes  to  State  ex  rel.  Waggoner  v,  Russell,  15  L.  R.  A.  740,  which 
liolds  provision  for  marking  ballots  with  ink  directory  only;  Parker  v.  Orr, 

30  L.  R.  A.  227,  which  holds  provision  as  to  marking  ballot  with  cross  not 
mandatory. 

PI««dlBs  ■■  eleetlan  coateat. 

Cited  in  Sawin  v.  Pease,  6  Wyo.  103.  42  Fac.  750,  holding  defective  petition  in 
contested  election  case  charging  fraud  may  be  remedied  by  amendment. 

13  L.  R.  A.  7B5.  ROBINSO-N'  v.  OREGON  SHORT  LINE  &  U.  N.  R.  CO.  7  UUh, 

493,  27  Fac.  689. 
NeKll«eneei    ■«!■    lnTltiBK    IreapaiM   •!   eklldren. 

Cited  in  Ryan  v.  Towar,  128  Mich.  477,  55  L.  R.  A.  315,  92  Am.  St.  Rep.  481, 
87  N.  W.  044,  holding  manufacturer  not  liable  for  injury  to  child  trespassing  in 
pump  house  containing  water-wheel;  Savannah,  F,  &  W.  R.  Co.  v.  Beavers,  113 
Qa.  413,  54  U  R.  A.  321,  39  S.  K.  82.  holding  railroad  mnintaining  ditch  7  feet 
deep  on  grounds  28  feet  from  place  children  aeciixtomed  to  gather  not  bound  to 
guard  same  to  avoid  injury  to  trespiisising  children;  Knumeier  v.  City  Electric 
R.  Co.  116  Mich.  313,  40  L.  R.  A.  387,  72  Am.  St.  Hep.  525.  74  N.  W.  4B1,  holding 
street  railway  company  leaving  flat  car  14  feet  long  on  side  track,  without  being 
guarded  or  brakes  set  to  prevent  children  moving  it,  not  negligent;  Atchison,  T. 
4  S,  F.  R,  Co.  v.  Slattery,  57  Kan.  .502.  4«  Pai>.  »4I.  holdinp  ruilroad  not  negligent 
in  leaving  push  car  in  yard  safe  distanee  from  track,  and  blocked  in  usual  way, 
from  which  position  boys  pushed  it  near  track,  causing  accident. 
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Cit«d  in  footnotes  to  Miasouri,  K.  &  T.  B.  Co.  v.  Edwards,  32  L.  R.  A.  S-2r> 
which  denies  liability  of  railroad  company  for  injuries  to  child  playing  on 
bridge  ties  in  fenced  railroad  yard;  George  v.  Los  Angeles  R.  Co.  46  L.  R.  A.  ^29. 
which  denies  company's  liability  to  boys  hurt  while  playing  with  trolley  cii 
left  in  street,  after  loosening  brake;  Parker  v.  Pennsylvania  Co.  23  L.  R.  A.  5.V2. 
wtiicli  hold.>i  wilfulness  not  shown  by  mere  failure  to  provide  for  protection  of 
possible  trespasser  in  archnay  over  railroad  tracks;  Kopplekon  v.  Colorado  Ce- 
ment Pipe  Co.  n4  L.  R.  A.  284,  which  holds  owner  of  uninclosed  city  lot  liable  for 
injury  to  youDg  child  by  toppling  over  of  large  cement  pipe  used  by  children  as 
plaything. 

r  rel.  FE8SENDEK  v.  TAYLOR, 


Cited  in  Re  Westcott,  66  Conn.  587,  34  Atl.  506,  holding  superior  court  has 
jurisdiction  to  trj'  cbarf;es  for  disbarment  of  attorney;  State  ex  rel.  Walker  v. 
Mullina,  120  Mo.  237.  SI  S.  W.  744,  holding  disbarment  proceedings  for  pro- 
fessional misconduct  may  be  instituted  on  relation  of  attorney  general. 

Cited  in  footnotes  to  People  or  rel.  Atty.  Gen.  v.  &facCabe,  19  L.  R.  A.  231, 
which  holds  anonymous  advertisement  as  to  obtaining  divorce  ground  for  dis. 
barment;  Re  Kirby.  39  L.  K.  A.  856,  which  authorises  disbannent  for  receiving 
stolen  government  property  with  intent  to  convert  to  own  use;  R«  Lentz,  50 
L.  R.  A.  415,  which  denies  right  to  disbar  attorney  for  single  wrongful  appropria- 
tion without  actual  intent  to  defraud,  for  which  full  restitution  has  been  made; 
He  Evans,  53  L.  R.  A.  952,  which  authorizes  disbarment  of  attorney  for  cham- 
perty; As  Thompson,  40  L,  R,  A.  194,  which  holds  disbarment  not  precluded  by 
attorney's  resignation  pending  disbarment  proceedings. 
OBcerai  penaoTal  Iran  o>lcc. 

Cited  in  State  ex  rel.  Reiley  v.  Chatfleld,  71  Conn.  112,  40  Atl.  922,  holding 
power  of  removal  from  office  implied,  at  will  of  appointing  power,  where  power  of 
appointment  conferred  in  general  terms  without  restriction. 

13  L.  R.  A.  770,  LOVEJOY  v.  MICHELS,  88  Mich.  15,  49  N.  W.  901. 
ITnlBivfal  trade  com  blB«  1 1  ana- 
Cited  in  Jackson  v.  Stanfield,   137   Ind.  911,  23  L.  R.  A.  595,  3B  N.  E.  345, 
holding  combination  of  retail  lumber  merchants  to  suppress  competition  of  dealers 
not  owning  yards  unlawful. 

Cited  in  footnotes  to  Texas  Standard  Cotton  Oil  Co.  v.  Adoue.  15  L.  R.  A.  5DS, 
which  holds  combination  to  fix  prices  of  cotton  seed  and  seed  cotton  void;  State 
v.  PhippB,  IS  L.  R.  A.  S-'iS,  which  holds  combination  by  foreign  companies  to 
increase  rates  of  insurance  unlawful ;  Ford  v.  Chicago  Milk  Shipper's  .^sso.  27 
L.  R.  A.  298,  which  holds  that  corporation  and  its  members  may  constitute  un- 
lawful combination  to  fix  price  of  merchandise;  Cummings  v.  Union  Blue  Stone 
Co.  52  L.  R.  A.  262,  which  holds  void,  agreement  by  persona  controlling  90  per 
cent  of  sale  of  blue  stone  to  sell  through  common  agent  and  inaintain  agreiil 
prices;  Brown  v.  Jacobs  Pharmacy  Co.  5T  L.  R.  A.  548,  which  sustains  right  to 
injunction  against  combination  of  nierchant<<  to  prevent  sales  to  other  dealer  un- 
less he  sells  at  fixed  prices;  N'ester  v.  Continental  Brewing  Co.  24  Ij.  R.  A.  2t7, 
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nhich  holds  combination  of  brewers  to  itifle  competition  within  specified  place 
void;  Clark  v.  Mcedham,  51  L.  R.  A.  785.  which  liolda  void,  lease  of  manufacturing 
machinerj  witli  agreement  against  lessor  engaging  in  business  for  five  years; 
National  Harrow  Co.  v.  Hench,  39  L.  R.  A.  299,  which  holds  agreement  by  owner 
of  patent  with  corporation  organized  by  rival  manufaeturerfl.  to  sell  no  harrow 
for  less  than  schedule  price,  invalid;  Dennehy  &  Co.  v.  McNulta,  41  L.  K.  A.  609, 
which  denies  right  of  one  voluntarily  dealing  with  corporation  conHtituting 
monopoly,  to  retain  goods  purchased,  and  sue  for  return  of  any  part  of  purchase 
price;  Herrimnn  v.  Menzies,  35  L.  R.  A,  318,  which  sustains  association  of  master 
i^tevedores  fixing  minimum  prices,  with  stipulation  again  unauthorized  discounts; 
Com.  V.  Grinstead,  56  L.  R.  A.  T09,  which  holds  agreement  not  to  resell  goods 
nt  less  than  specified  price  not  within  statute  tor  suppression  of  conspiracies. 
OmmtmM^*  tor  brvaclt  of  eontraet. 

Cited  in  Johnson- Brinkman  Commission  Co.  v.  Wabash  R.  Co,  64  Mo.  App.  595,  . 
holding  carrier  having  knowledge  that  purpose  of  shipment  is  to  take  advantage 
of  market  price  on  particular  day  liable  in  damages  based  on  market  price,  as 
<listinguiBhed  from  market  value. 

Cited  in  footnote  to  Jonas  v.  Noel,  36  L.  R.  A.  SG2,  which  holds  measure  of 
damages  for  failure  to  deliver  building  to  tenant  dilTerence  between  agreed  rent 
nnd  rental  value. 
Charaie  to  Jupy. 

Cited  in  Sterling  v.  Callahan,  6i'  Mich.  639,  54  N.  W.  495,  holding  comment 
upon  evidence  in  diarge  of  court  to  jury,  error. 

13  L.  R.  A.  779,  HAMILTON  v.  JACKSON.  144  Pa.  34,  23  Atl.  53. 
COPpormtlOBO t    rlcbt    to   ancatlon   eslatence   o(,   ■■   private   action. 

Cited  in  Gilkey  v.  How,  106  Wis.  46,  46  L.  R.  A.  485,  81  M.  W.  120,  holding 
town  cannot  set  up  defective  character  of  incorporation  in  defense  to  action  on 
warrants;  Bergeron  v.  Hobbs.  96  Wis.  648,  05  Am.  St.  Rep.  8.5,  71  N.  W.  1050 
(dissenting  opinion),  majority  holding  failure  to  record  certificate  of  organization 
within  meaning  of  statute  renders  stockholders  individually  liable  to  creditors. 
Earoreement  of  ■tockkolHer'a  ll«bllltr< 

Cited  in  Leiow  v.  Pennsylvania  Diamond  Drill  Co.  5  Pa.  Dist.  R.  404,  holding 
hill  in  equity  in  behalf  of  plaintiff  and  all  other  creditors  who  may  come  in, 
proper    proceeding   for   enforcement   of   stockholder's   liability    for   unpaid   sub- 

CoaaolldatlOB   vt   eorporatloaa. 

Cited  in  Chevra  Bnai  Israel  v.  Chevra  Bikur  Chollm,  24  Misc.  IBO,  52  N.  Y. 
Supp.  712,  holding  attempted  consolidation  of  corporations,  without  legislative 
authority,  invalid. 

Cited  in  note  (52  L.  R.  A.  390,  391)  on  right  of  corporations  to  consolidate. 

!3  L.  R.  A.  785.  SCHLAWIG  y.  DE  PEYSTER,  83  Iowa,  323,  32  Am.  St.  Rep. 
308,  49  N.  W.  S43. 

Cited  in  Wolf  v.  Shenandoah  Nat.  Bank,  84  Iowa,  140,  50  N.  W.  661,  holding 
substituted  service  of  original   notice  upon  absconding  debtor,  who  has  left  bis 
L.  R.  A-  Au.— VOL.  II.— 48. 
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family  and  never  returned,  n'ill  not  give  jurisdiction;  Maesillon  Engine  k  Thresb- 
ing  Co.  V.  Hubbard,  U  S.  D.  329,  77  N.  W.  388,  holding  leaving  copy  of  suiDmoits 
nt  house  of  defendant's  son-in-law,  where  wife  temporarily  stopping,  not  sufflcieni 
within  statute  permitting  service  by  leaving  copy  at  defendant's  dwelling  house. 

Pon^F  ot  trial  coart  to  moditr  drerec  after  apueal. 

Cited  in  Swan  v,  Harvey,  123  Iowa,  194,  98  S.  W.  841,  holding  trial  court  bu 
jurisdiction  to  extend  time  to  redeem  from  tax  deed  after  appeal  taken. 

13  L.  R.  A.  780,  KL.MMEL  v.   GERMANIA  SAV.   BASK,   127   N.  ¥.   489,  28 

N.  E.  388. 
BankB)   llabtlltr   for  ■BBalkorlaed   parneBt  at  depoott. 

Cited  in  Kress  v.  East  Side  Sav.  Bank.  50  N.  Y.  S.  B,  275,  21  N,  Y.  Sapp.  652; 
Abramowitz  v.  Citizens'  Sav.  Bank,  17  Miac.  298,  40  X.  Y.  Supp.  385;  Gearns  v. 
Bowery  Sav,  Bank,  133  X.  Y.  562,  32  K.  E.  249,—  holding  bank  not  justified  in 
paying  deposit  to  person  in  possession  of  pass  book,  if  proper  care  not  shown  In 
view  of  circumstances  brought  to  its  notice,  exciting  suspicion;  Clark  v.  Sauger- 
lies  Sav.  Bank,  62  Hun,  349,  17  K.  Y.  Supp.  216,  holding  payment  to  depositor's 
liusband,  who  had  possession  of  bank  book,  sufficient  evidence  of  n^ligence  to 
Hubmit  question  to  jury;  Tobin  v,  Manhattan  Sav.  Institution,  0  Misc.  112,  26 
N.  Y.  Supp.  14.  holding  payment  to  person  in  possession  of  pass  book,  upon  forged 
draft  with  signature  showing  "marked"  and  "striking"  dissimilarity  to  that  of 
depositor,  sufficient  evidence  of  negligence  for  submisflion  to  jury;  Kelly  v.  Buffalo 
Sav.  Bank,  88  App.  Div.  379,  84  X.  Y.  Supp.  642.  denying  savings  bank's  liabilit? 
for  money  paid  out  on  forged  signatures,  where  dilTerence  from  genuine  not 
marked;  Ladd  v.  Augusta  Sav.  Bank,  Sft  Me.  816,  58  L.  H.  A.  291,  52  Atl.  1012, 
holding  suDlcient  diligence  not  shown,  where  signature  of  depositor  not  preserved 
for  comparJMtn  before  payment  to  person  in  possession  of  pass  hook;  Geit^lsohii 
V.  Citizens'  Snv.  Bank,  17  Misc.  578,  39  N.  Y.  Supp.  840,  and  Wail  v.  EmigraRt 
Industrial  Sav.  Bank,  M  Hun,  250,  19  N.  Y.  Supp.  194,  holding  that  failure  to 
ask  all  of  test  questions  of  person  in  possession  of  pass  book  who  answers  eoi- 
rectlv  thoxe  nsked,  does  not  render  bank  liable  though  it  was  put  on  guard  by  dis 
crepaneies  between  signatures. 
Wlthdrsnal  of  deposit  wttbont  pus  book. 

Cited  in  Wall  v.  Emigrant  Industrial  Sav.  Bank,  64  Hun,  250,  10  N.  Y.  Supp. 
194.  holding  depositor  entitled  to  withdraw  deposit,  notwithstanding  inability  to 
produce  pass  book;  Mills  v.  Albany  Excb.  Sav.  Bank,  2B  Misc.  253,  59  N.  Y.  Supp. 
149.  holding  bank  cannot  refuse  payment  of  deposit  because  of  loss  of  pass  bo«>k, 
although  by-law  provides  bank  may  decide  in  such  ease  to  whom  payment  shall 
be  made. 

13  L.  R.  A.  .788,  GALWAY  v.  METROPOLITAN  ELEV.  R.  CO.  128  N.  Y.  132,  28 
N.  E.  479. 
Followed  without  discussion  in  Macy  v.  Metropolitan  Elev.  R.  Co.  128  N.  Y'. 
624,  28  N.  E.  485,  and  Knox  v.  Metropolitan  Elev,  R.  Co.  128  N.  Y.  625,  28  N.  E, 

I.lmltBtlOB  ol  ■ctlon  for  coBtlnnlnK  treapaaa. 

Followed  without  special  discussion  in  Doyle  v.  Manhattan  R.  Co.  128  X,  Y,  *94, 
28  N.  E.  495. 
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ated  in  Cheney  v.  Sj-raeuse,  0.  k  N.  Y.  R.  Co.  8  App.  Div.  620,  40  N.  E.  1103, 
liolding  lapse  of  time  or  inaction  of  abutting  owner  not  bar  to  action  for  dam- 
ages for  maintenance  of  unlawful  structure  in  highwaj',  unleas  time  Buffieient  to 
chang^  title;  Andrews  v.  Dtlhi  t  S.  Teleph.  Co.  38  Mibc.  26,  72  N.  Y.  Supp.  60, 
holding  statute  of  limitatione  not  applicable  to  abutter's  action  ot  ejectment 
against  telephone  corporation  erecting  poles  and  wires  in  public  highway,  outside 
city  or  village. 

Distinguished  in  Boll  v.  New  York  ft  H.  R.  Co.  33  Misc.  43,  «8  N.  Y.  Supp.  130, 
upholding  defense,  in  action  to  restrain  continuing  trespass  to  real  proper^,  that 
cause  of  action  did  not  accrue  within  ten  years. 
TcB-year  ata-tate  of  llmltKlloB. 

Cited  in  Peck  v.  Diskin,  41  Miac  477,  84  N.  Y.  Supp.  1094,  holding  judgment 
creditor's  right  to  examine  third  person  as  to  debtor's  property  barred  in  ten 
years  after  execution  returned. 
ElBtDppel  ItT  litchea  nod  neqaicacABee, 

Cited  in  Kenyon  r.  National  Life  Asso.  39  App.  Div.  204,  ST  N.  Y.  Supp.  00, 
questioning  existence  of  equitable  doctrine  of  laches,  as  distinguished  from  stat- 
ute of  limitetions;  Coombs  v.  Salt  Lake  t  Ft.  D.  Co.  9  UUh,  327,  34  Pac.  24S,  and 
Jackson  v.  Slate  Belt  Electric  Street  K.  Co.  T  Northampton  Co.  Kep.  2'Jf>,  holding 
mere  delay  in  asserting  rights  will  not  prevent  landowner  from  maintaining  ac- 
tion to  enjoin  trespass  upon  land  by  street  railway;  Ackerman  v.  True,  ITS  N.  Y. 
36S,  67  N.  E.  629,  holding  silence  of  adjacent  owner  during  construction  and  con- 
tinuation of  bay  window  encroaching  on  street,  for  less  than  twenty  years,  does 
not  defeat  right  to  mandatory  injunction ;  Syracuse  Sokr  Salt  Co.  v.  Rome,  W. 
£  O.  H.  Co.  67  Hun,  16S,  22  N.  Y.  Supp.  321,  holding  action  by  owner  of  fee  to 
enjoin  occupation  by  railway  not  of  such  exclusively  equitable  nature  as  is  sub- 
ject to  doctrine  of  laches,  and  upholding  right  of  action  though  brought  after 
seventeen  years'  occupancy  by  railway;  Kremer  v.  Chicago,  M.  &  St.  F.  B.  Co.  Bl 
Minn.  21,  38  Am.  St.  Rep.  468,  52  N.  W.  977,  upholding  ejectment  against  railroad, 
by  subsequent  grantee  of  land,  where  action  brought  twenty  years  after  construc- 
tion of  road  under  license  from  former  owner;  Blashfield  v.  Empire  State  Teleg. 
&,  Teleph.  Co.  IS  N.  V.  Supp.  254,  holding  right  of  action  for  damage  to  abutting 
owner  from  construction  of  telephone  poles  and  wires  in  highway  not  lost  by  ac- 
quiescence; Bigncy  V.  Tacoma  Light  &,  Water  Co.  9  Wash.  586,  26  L.  H.  A.  429, 
38  Pac.  147,  upholding  action  of  lower  riparian  owner  to  enjoin  diversion  of 
stream  by  water  company,  after  delay  of  nine  years,  during  which  time  expensive 
improvements  erected;  Sebeld  v.  Mulholland,  6  Misc.  354,  26  N.  ¥.  Supp.  013, 
holding  anchoring  of  front  extension  to  party  wall  not  such  additional  burden  as 
equity  will  enjoin  on  complaint  of  party,  remaining  silent  until  wrong  completed; 
First  Nat.  Bank  v.  New  York  C.  &  H.  H.  R.  Co.  85  Hun,  106,  32  X.  Y.  Supp.  604, 
holding  laches  to  defeat  action  for  conversion  of  freight  by  railroad  not  presumed 
from  delay  of  sixty  days  before  presenting  bill  of  lading;  West  Hartford  v.  Water 
Comrs.  68  Conn.  334,  30  Atl.  786,  holding  water  company  construing  charter  for 
thirty  years  as  obligating  it  to  furnish  water  in  certain  territory  estopped  from 
denying  obligation;  Woodbridfie  v.  Bockes,  59  App.  Div.  521,  09  N.  Y.  Supp.  417, 
holding  beneficiary  procuring  trustee  to  give  control  of  trust  estate  to  husband, 
and  giving  release  from  all  liability  for  doing  so,  estopped  after  lapse  of  twenty- 
five  years  from  asking  for  accounting;  Rogers  v.  Van  Nortwick,  S7  \^"i«.  430,  58 
N.  W.  737,  holding  equitable  action  to  compel  transfer  of  stock  in  corporation. 
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not  m&intainahU  against  one  purchasing  in  behalf  of  plaintiff,  after  d^lay  of  thr«« 
years;  Cox  v.  Stokes,  156  N.  Y.  511,  51  N.  E.  318,  holding  bondholders'  right  of 
action  for  relief  from  breach  by  corporation  of  reorganization  agreement  not  for- 
feited by  laches,  where  action  wan  Beasoniibly  brought  by  one  bondholder  in  be- 
half of  all;  Verdolite  v.  Richards,  7  Northampton  Co.  Rep.  121,  holding  lessor  not 
precluded,  by  acquiescence  in  continuing  breach  of  covenant  of  lessee  to  mine 
EOapstone  only,  from  maintaining  action  to  enjoin  further  violation;  Cliace  v. 
Warsaw  Waterworks  Co,  79  Hun,  155,  29  N.  Y.  Supp.  729,  holding  patron  of  water 
company  not  estopped,  on  ground  of  acquiescence,  from  complaining  of  diversion 
of  water  from  creek,  where  company's  water  supply  taken  from  several  sources. 
Title  by  ■<! Terse  pfisaeBBloii* 

Cited  in  Ajmerican  Bank  Note  Co.  v.  Sew  York  Elev.  R.  Co.  129  N.  Y.  284,  29 
N.  E.  302,  holding  entry  by  corporation  upon  private  property  may  bo  adverse, 
altliough  cliarter  may  provide  that  compensaiion  shall  be  made  for  property  taken. 
iBlDBCtloa  ssulnst   contlmilnK   tPVapua. 

Cited  in  Syracuse  Solar  Salt  Co.  v.  Rome,  W.  ft  0.  R.  Co.  67  Hun,  161,  22  N. 
Y.  Supp.  321,  holding  abutting  owner  may  maintain  equitable  action  to  restrain 
occupancy  of  street  by  steam  railroad  without  compensation;  Gray  v.  York  State 
Teleph.  Co.  41  Misc.  113,  83  N.  Y.  Supp.  920,  holding  abutter  may  enjoin  unlawful 
placing  of  telephone  poles  in  highway;  United  States  {'''reehold  Land  ft  Emigration 
<\>.  v.  Gallegos,  32  C.  C.  A.  475.  61  U.  S.  App.  13,  89  Fed.  773.  holding  riparian 
owner  entitled  to  enjoin  diversion  of  waters  of  stream  to  his  injury;  Gatlagher  v. 
Kingston  Water  Co.  26  App.  Div.  94,  49  N.  Y.  Supp.  250,  holding,  where  iujiiry 
from  diversion  of  waters  of  creek  from  mill  dam  continuous,  owner  entitled  to  in- 
junction, unless  water  company  elects  to  pay  fee  damage;  Carmiehael  v.  Tex- 
arkana,  94  Fed.  574,  holding  equity  will  enjoin  city  from  maintaining  sewer  sys- 
tem so  as  to  discharge  contents  upon  lands  of  complainant,  and  near  residence: 
Dimick  T.  Shaw,  36  C.  C.  A,  34S,  94  Fed.  268,  holding  trespasser  may  be  enjoined 
from  mining  ore  upon  land  adjudged  to  belong  to  plaintiff;  Barbee  v.  Shannon. 
1  Ind.  Terr.  213,  40  S.  W.  S34,  holding  entry  upon  lands  and  erection  of  fences 
thereon,  and  threatening  to  turn  cattle  upon  same  to  graze,  may  be  enjoined  in 
■equity;  McMillian  v.  Lauer,  24  N.  Y.  Supp.  954,  holding  injunction  proper  remedy 
to  prevent  city  building  stone  pier  in  mill  race,  to  damage  of  abutting  owners, 
without  compensation. 
AlteFDrntlTc  relief  Ik  cuea  of  eontlniilnBr  treapua. 

Cited  in  Eggera  v.  Manhattan  R.  Co.  27  Abb.  N,  C.  489,  18  N.  Y.  Supp.  181; 
Blumenthal  v.  New  York  Elev.  R.  Co.  42  N.  Y.  S.  R.  684,  17  N.  Y.  Supp.  481 : 
Tftber  V,  ManhatUn  R.  Co.  U  Miac.  191,  35  N.  Y.  Supp.  465, — holding,  in  action 
for  injunctive  relief  against  trespass  of  elevated  railway  upon  easements  of  air, 
light,  and  access,  payment  of  fee  damage  as  alternative  relief  not  right  of  either 
party;  Tab.T  v.  Manhattan  R.  Co.  14  Misc.  194,  35  N.  Y.  Supp.  465,  holding  con- 
demnation proceedings  and  payment  of  award  terminates  previous  action  for  in- 
junctive relief  against  trespass  upon  easements  of  air,  light,  and  access  by  elevated 
railway;  Mitchell  v.  White  Plains,  91  Hun,  192.  36  N.  Y.  Supp.  204,  holding  un- 
lawful appropriation  of  land  for  highway  and  sewer  purposes  does  not  give  owner 
right  of  action  to  compel  purchase  by  trespasser  at  price  Hxed  by  court. 
Dauavea    tor   camtlniitiiv    Ireapaos. 

Cited  in  Inderlied  v.  Whaley,  85  Hun,  Bfl,  32  N.  Y.  Supp.  840,  holding  .deere* 
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awarding  injunction  apiinxt  pollution  of  stream  bar  to  subsequent  action  for  dam- 
Ages  for  same  cause;  Keisert  v.  Xen-  York,  00  App.  Div,  309,  74  N.  Y.  Supp.  673. 
holding  BuccPHsive  actiona  for  damhgeg  from  removal  of  waters  appurtenant  to 
premises  maintainable  so  long  as  trespass  continues;  Wilson  v.  New  York  Elev. 
R.  Co.  9  Misc.  1150,  30  X,  Y.  Supp.  547,  holding,  in  estimating  damage  to  building 
fronting  on  three  streets,  from  maintenance  of  elevated  railway  on  one  street, 
building  regarded  as  entire  structure. 

Distinguished  in  Rumsey  v.  New  York  &  N.  E.  R.  Co.  133  N.  Y.  82,  IS  L.  R.  A. 
010,  28  Am.  St.  Kep.  COO,  30  S.  E.  654,  Reversing  03  Hun,  205,  17  N.  Y.  Supp. 
GT2.  holding  measure  of  damage  for  cutting  off  of  abutter's  access  to  water  front 
is  diminished  rental  or  usable  value  of  property  in  manner  enjoyed  by  owner  at 
time  road  constructed. 
ftel«nae  of  raaenenl)  rlvhla  of  ■■bacqaent  parehaaer. 

Cited  in  Ward  v.  Metropolitan  Elev.  B.  Co.  U2  N.  Y.  44,  46  N.  E.  319,  Affirm- 
ing  82  Hun,  549,  31  N.  Y.  Supp.  527,  holding  notice  to  purchaser,  of  retesae.  by 
his  grantor,  of  easements  of  light,  air,  and  access  to  elevated  railway  in  front 
of  premises,  arising  from  its  possession,  not  avoided  by  presumptiim  that  orig- 
inal  trespass  continued. 

Cited  in  Doyle  v.  Metropolitan  Elev.  R.  Co.  136  N.  Y.  512,  32  N.  E.  1008,  hold- 
ing compulnory  reference  of  action  to  enjoin  maintenance  of  elevated  railway, 
and  to  recover  damage  to  abutting  properly,  unauthorized. 

13  L.  R.  A.  796,  TEEL  v.  YOST,  128  N.  Y.  387,  28  N.  E.  333. 
^vditBn*ntv<  ho^  far  eonctnalT*  In  Another  alAte. 

Cited  in  Van  Norman  v.  Gordon,  172  Mass.  579,  44  L.  R.  A.  840,  70  Am.  St. 
Kep.  304,  53  N.  E.  207,  holding  judgment  by  confession,  under  warrant 
iif  attorney  in  court  of  competent  juriMiiction  in  anotlier  state,  conclusive 
in  absence  of  fraud;  Re  Bruyn,  17  Misc.  483,  41  N.  Y.  Supp.  414,  holding 
•ierree  of  divorce  obtaineil  in  another  state  against  resident  of  this  state,  who 
appeared  in  action,  not  subject  to  collateral  attack;  American  Mut.  L.  Ins.  Co. 
V.  Ms-Bon,  l.i9  Ind.  17,  04  N.  E.  525.  holding  judgment  of  foreign  court  having 
jurisdiction  of  parties  and  subject-matter  not  collaterally  assailable. 

Cited  in  footnotes  to  First  Nut.  Bank  v.  Garlaad,  33  L.  R,  A.  83,  which  sub- 
taina  judgment  entered  on  warrant  of  attorney  without  issuing  process;  Crim 
v.  Crim,  54  L.  E,  A.  502,  which  holds  judgment,  valid  where  rendered,  against 
nonresident  on  judgment  note,   with   power   of   attorney,   entitled   to   fuil   faith 

Cited  in  note   (28  L.  R.  A.  634)   on  what  entry  or  record  is  necessary  to  com- 
plete judgment  or  order. 
EB't»PC*iuent  of  rlffkta  mcqaired  DDder  Iavtb  of  saothcr  state. 

Cited  in  First  Nnt.  Bank  v.  Garland,  lOH  Mich.  519,  33  L.  R.  A.  85,  03  Am. 
St.  Rep.  507,  67  N.  W.  559,  holding  confession  of  judgment,  upon  warrant  of 
attorney  authorizing  "any  attorney"  to  appear  in  "any  court  of  record,"  entered 
in  state  where  power  executed,  valid;  Van  Norman  v.  Gordon,  172  Mass.  580, 
44  L.  R.  A.  841,  70  Am.  St.  Rep.  304,  53  N,  E.  267,  holding  warrant  of  attorney 
authorizing  appearance  by  "any  attorney  of  any  court  of  record,"  and  in  "any 
of  the  states  or  territories  of  the  United  States,"  justifies  judgment  upon  ap- 
pearance of  attorney  not  named;  Cross  v.  United  States  Trust  Co.  131  N,  Y. 
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348,  IS  L.  R.  A.  Oil,  27  Am.  St.  Rep.  6!)7,  30  N.  E.  125,  holding  bequest  creating 
trust  in  personal  property,  by  will  ot  nonresident  made  in  foreign  stAte,  wher* 
same  valid,  enforceable,  though  in  contravention  ot  local  law  against  perpetui- 
ties, and  trustee  and  beneficiaries  reaide  liere;  Bath  Gaslight  Co.  v.  Rowland.  S4 
App.  Div,  5Q7,  82  N,  Y.  Supp.  841,  denying  sureties'  liability  on  leaae  ultra  virts 
under  common  law  ot  state  where  executed,  aa  declared  by  ita  courts. 

Cited  in  footnote  to  Re  Wagoner,  32  L.  R,  A.  766,  which  holds  valid,  bond 
with  warrant  of  attorney,  to  be  delivered  on  donor's  death. 

.  GEER,  ei  Conn.  144,  3  litters.  Com.  Rep.  732,  22 

Ei«rcla*  of  pvllce  powpr  ■■  to  K^aiK,  rtc. 

Cited  in  State  v.  Dow,  70  N,  H.  288,  63  L.  E.  A.  316,  47  Atl.  734.  holding  aUt- 
ute  prohibiting  persons  engaging  in  business  of  catching  certain  kinds  of  fiah 
for  sale  valid  exercise  of  police  power;  State  v.  Rodman,  58  Minn.  401,  59  N. 
W.  1098,  upholding  validity  of  statute  making  possesaion,  five  days  after  clo^e 
of  season,  of  game  lawfully  killed  during  open  season,  penal  offense. 

Cited  in  footnotes  to  State  v.  McGuire,  21  L.  R.  A.  478,  which  iiolda  having  in 
posseaaion  during  close  season  flah  previously  caught  not  an  offense;  People  -. 
Buffalo  Fish  Co.  52  L.  R.  A.  803,  wliieh  liolds  void,  act  prohibiting  possession 
of  certain  fish  during  close  season;  State  v.  ^chunian,  47  L.  R.  A.  153,  wliii:h 
sustains  statute  prohibiting  sale,  or  keeping  far  sale,  of  trout;  Selkirk  v. 
Stevens,  40  L.  R.  A.  750,  which  holds  game  killed  by  Indians  on  resen-ation,  and 
sold  to  other  Indian,  subject  to  game  laws  of  state  after  taken  from  reservation, 
AppllealloB  ot  Btatr  police  power  to  Intemtate  eommmr. 

Cited  in  footnotes  to  Burrows  v.  Delta  Transp.  Co.  20  L.  R.  A.  468,  vwhich  sm- 
tains  validity  of  state  statute  requiring  fire  screens  on  ves<iels  burning  wood: 
State  eo  rel.  Corcoran  v.  Chapel,  32  L.  R.  A.  131,  which  holds  statute  againn 
shipping  beer,  etc.,  to  any  commission  merchant  valid. 

Cited  in  Organ  v.  State,  56  Ark.  271,  19  S.  W.  340,  holding  statute  prohibiting 
exportation  of  fish  and  game  from  state  not  violation  of  commerce  clause  of 
Federal  Constitution;  State  v.  Northern  P.  Exp.  Co,  58  Minn.  405,  59  N.  W. 
1100,  holding  statute  prohibiting  carrier  receiving,  during  open  season,  tor 
transportation  out  of  state,  fish  unlawfully  caught  within  state,  lawful  exercise 
of  legislative  power;  Dickhaut  v.  State,  85  Md,  464,  30  L.  R.  A.  787.  60  Am.  St. 
.  Rep.  332,  37  Atl.  21,  holding  statute  prohibiting  killing  or  having  in  posses- 
sion rabbits  between  dates  named  not  applicable  to  possession  of  rabbits  im- 
ported from  another  state. 

Cited  in  footnotes  to  People  t,  O'Neil,  33  L.  R.  A.  6B8,  which  upholds  act 
prohibiting  sale  of  game  or  fish  during  closed  season  as  to  articles  imported  from 
other  states;  State  T.  Harrub,  15  L.  R.  A.  761,  which  holds  statute  prohibiting 
shipment  of  oysters  in  shells  from  state  not  interference  with  ■jommercei  State 
V.  Swett,  29  L.  R.  A.  714,  which  denies  liability  ot  carrier  ignorant  that  bar- 
rels received  for  sliipment  contained  short  lobsters. 

13  L.  R.  A.  806,  SPENCER  t.  ALiERTON,  80  Conn.  410,  22  Atl.  773. 
Liability  ot  iBdonera  «(  note. 

Cited  in  Oley  v.  Miller,  74  Conn.  300,  50  Atl.  744,  holding  statutes  making  ne- 
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gotiabU  demand  note' overdue  four  months  after  date,  and  providing  blank  in- 
dorsement  of  non-negotiftble  note  should  import  contract  of  ordinary  indorse- 
ment, do  not  make  non- negotiable  demand  note  overdue  in  four  months;  Smith 
V.  Myere,  207  111.  130,  89  N.  ,E.  858,  as  to  Connecticut  rule  governing  liability 
of  indorser  of  not«. 
Parol  eTldrnee   (•  eiiilBlii   Indapaenent. 

Cited  in  footnote  to  Young  v.  Sehon,  62  L.  R.  A.  499,  irhjcb  holds  parol  evi- 
dence admissible  to  show  extent  of  liability  of  promisee  and  another  indorsing 
□on-negotiable  not«. 

13  L.  R.  A.  811,  WULLENWABER  v.  DUNIGAN,  30  Neb.  8T7,  47  N.  W.  420. 
■(■■.llBFe  af  repreaenlatton  IndncInK  !■■■«  of  bVBda  to  nllroad. 

Cited  in  Nash  v.  Bnker,  37  Neb.  729,  SO  N.  W.  370,  enjoining  delivery  of  bonds 


Vmlldlty  of  boBda   tor  Internal  Improvement. 

Cited  in  Fullerton  v.  School  District,  41  Neb.  600,  SO  N.  W.  890,  holding  pe- 
tition of  voters  suggesting  erection  of  echoolhouae,  ae  required  by  statute,  con- 
dition precedent  to  valid  election  upon  issue  of  boads;  Hoxie  v.  Scott,  45  Neb. 
201,  03  N.  W.  387,  holding  county  commiaaioners  without  jurisdiction  to  order 
election  upon  issue  of  bonds  to  railroad,  without  petition  of  electors  as  re- 
quired by  statute;  Morton  v.  Carlin,  61  Neb.  211,  TO  N.  W.  068,  holding  bonds  in 
aid  of  railroad,  voted  by  city  organized  as  single  precinct  contrary  to  taw, 
invalid;  Chilton  v.  Gratton,  82  Fed.  870,  holding  bonds  in  aid  of  railroad  not 
invalid  in  hands  of  innocent  purchaser,  because  of  insufficiency  of  petition  call' 
ing  for  election;  Van  Horn  v.  State,  51  Neb.  23d,  70  N.  W.  941,  holding  person 
not  freeholder,  or  beneficially  interested,  save  as  Htuckholder  in  corporation,  not 
entitled  to  mandamus  to  compel  construction  of  drainage  ditch. 

13   L.  R.  A.  817,  McKEE  v.  CHICAGO,  R.   I.  £  P.  R.  CO.   83   fowa,  81fl,   90 

N.  W.  209. 
Datr  of  mnater  as  to  rafetr  of  appllnneea  and  place  to  work- 
Cited  in  Stockwell  v.  Chicago  &  N.  W.  R.  Co.   106   Iowa,  67,  75  N.  W.  605, 
holding  railroad  not  negligent  in  failing  to  discover  and  repair  stem  of  valve  ba 
automatic  lubricator  on  engine;  McCarthy  v.  Mulgrew,   107  Iowa,  79,  77  N.  VV, 
527,   holding   master   not   liable  for   injury   to  baker   thrown   against   rollers  of 
"brake"  through  sudiien  stoppage  of  trow  because  of  obstruction  on  floor;  Branco 
V.  Illinois  C.  R.  Co.  119  Iowa,  2U,  93  N.  W.  B7,  denying  railroad's  liability  to 
employee  on  work  train  injured  by  tie  jarred  from  pile  in  car. 
•    Cited  in  note   (41  L.  R.  A.  57,  59)   on  knowledge  ns  element  of  employer's  lia- 
bility  to   injured    servant. 

Distinguished  in  Keist  v.  Chicago  G,  W.  R.  Co.   110  Iowa,  37,  81  N.  W.  181, 
holding  railroad  negligent  in  constructing  stock  chute  so  near  track  as  to  leave 
insufficient  space  for   brakeman  ascending  ladder  on   side  of  car. 
Maater'a  Itabllltr  for  nonob»ervanee  ol  rulea. 

Cited  in  note  (43  L.  R.  A.  324,  326)  on  duties  of  master  and  servant  as  to 
rules  promulgated  for  safe  conduct  of  business. 
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Contrlbntorr  B«KllKe>>ce  of  and  aHampllom  ot  risk  br  lalnrvd   HVrvKBt. 

Cited  in  Haj-uetty  v.  Chiengo.  St.  P.  &  K,  C.  R.  Co.  90  Iowa,  40B,  57  N,  \V. 
S06,  holding  oar  aci'ouutiuit  injiircil  through  contact  with  switch-stand,  white 
hanging  on  ladder  of  iiiuviii<;  /reipht  car  to  tallc  number  on  aeal,  nixlig^nt; 
Ne«-  York.  C.  4  St.  L.  R.  Co.  v.  Ostman,  146  Ind.  463,  46  N.  E.  651,  holding  lo- 
comotive engineer  injur(>J  from  eontart  with  stock  chute  13  inches  from  cab 
window,  while  watching  for  Bignalu,  negligent;  Pennsylvania  Co.  v.  Finney,  145 
Ind.  55ft,  42  N.  E.  816,  holding  brnkeman  descending  ladder  on  side  of  car,  with- 
out looking  to  avoid  water  crane  near  track,  negligent;  Cowies  v,  Cliicago,  R. 
I.  &  P.  R.  Co.  102  Iowa,  510,  71  N.  \V.  580,  holding  helper  about  railway  roun.1- 
house  continuing  in  employment  after  hole  made  in  plank  of  turntable,  without 
complaint  or  promise  of  repair,  assumea  risk;  Quinn  v.  Chicago,  R.  I.  i  P. 
R.  Co.  107  Iowa,  T16,  77  N.  W.  4(14,  holiling  brakenian  injured  from  having  foot 
CBtlght  in  defective  switch,  condition  of  which  should  have  heen  known  to  him. 
assumed  risk;  Box  v.  Chicago,  R.  I.  4  P.  R.  Co.  107  Iowa,  668,  78  N.  \V.  6S4. 
holding  brakeman  continuing  in  service  of  railroad  using  diHerent  kinds  of 
drawbars  or  bumpers,  making  coupling  of  cars  dangerous,  assumes  risk;  Galves- 
ton, H.  &.  S.  A.  R.  Co.  V.  Slinkard,  17  Tei:.  Civ.  App.  589,  44  S.  W.  35,  liolding 
brakeman  injured  from  falling  into  open  pit  of  cattle  guard  in  yard  limits  not 
precluded  from  recovering  Ijecauae  placed  in  position  where  he  might  have 
gained  knowledge  of  danger;  Potter  v.  Detroit,  G.  H.  &  M.  R.  Co.  Hi  Jlicli. 
1!)6,  81  N.  W.  SO  (dissenting  opinion),  majority  holding  brnkeman  not  bound 
to  make  such  close  inspection  of  diiitance  of  telegraph  pole  from  track  as  to  en- 
able him  to  discover  same  few  inches  too  near  track  to  permit  operation  of 
trains  in  ordinary  way. 

Cited  in  footnote  to  Coyle  V.  Griffing  Iron  Co.  47  L,  R.  A.  147,  which  holds 
servant  assumes  obvious  risk  from  using  machine  from  which  bolt  missing. 

Distinguished  in  Harker  v.  Burlington,  C.  R.  &.  N.  R.  Co.  88  Iowa,  415. 
45  Am.  Kt.  Hep.  242,  55  N.  \V.  316,  holding  whether  conductor  of  freight  train 
negligent  in  climbing  ladder  on  8i<le  of  car,  without  looking  to  avoid  awning  over 
station  platform,  question  for  jurj-;  Br.vce  v,  Chicago,  M.  &  St.  P.  R,  Co.  103 
Iowa.  G70,  72  N.  W.  780,  holding  !>rakeman  injured  from  contact  with  bolt  in 
bridge  truss,  while  descending  ladder  on  side  of  freight  car,  in  line  of  duty, 
entitled   to    recover   damages. 

Disapproved  in  Murphy  v.  Wabash  R.  Co.  115  Mo.  121,  21  S.  W.  862,  holding 
negligence  of  railroad  constructing  cattle  guard  6  to  16  inches  from  outride  ten- 
der, causing  injury  to  locomotive  engineer  while  tightening  nut  at  water  tank, 
while  train   in  motion,  question   for  jury. 

13  L.  R.  A.  824,  JACQUES  v.  GREAT  FALLS  MFG.  CO.  66  N.  H.  482,  22  .\tl. 

552. 
Nonanlt. 

Cited  in  Lebarge  v.  Berlin  Mills  Co.  68  N.  H.  373,  44  Atl.  533,  holding  ncmtuit 
properly  ordered  in  action  by  servant  for  personal  injury,  where  evidence  shows 
accident  due  to  negligence  of  fellow  servant. 
9laBter*H  dnty  aa  to  apitllaacea  and  place  to  woelc 

Cited  in  Story  v.  Concord  &  M.  R.  Co.  70  N.  H.  368,  48  Atl.  288.  holding  rail- 
road not  relieved  of  duly  to  furnish  safe  track  for  locomotive  fireman  by  using 
track  of  another  corporation;  McLaine  v.  Head  &  D.  Co.  71  N.  H.  295,  58  L. 
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R.  A.  464,  03  Am.  St.  Rep.  522,  52  Atl.  545,  liolding  duty  of  master  to  fumisli 
eafe  appliances  and  place  to  work  not  applicable  where  inspection  and  repair 
incident  to  work;  Engliaii  v.  Amidon,  72  X.  H.  301,  56  Atl.  543,  holding  it  dut7 
of  employer  to  make  stairway  eonstituting  -only   exit  from   factory  reasonably 

Pcllavr  ■ervBBln  and  tkelr  neKllKeacp. 

Cited  in  Cadden  v,  American  Steel  Barge  Co.  88  Wis.  420,  60  N.  W.  800, 
holding  "riveter"  using  scaffold  on  side  of  vessel  not  fellow  servant  to  scaffold 
builders;  McLaine  v.  Head  4  D.  Co.  71  N.  H.  295.  58  L.  R.  A.  403,  93  Am,  St. 
Rep.  522,  52  Atl.  545,  holding  laborer  engaged  in  tamping  earth  in  trench  fellow 
servant  with  foreman  of  gang;  Lintott  v.  Nashua  Iron  4  Steel  Co.  60  X.  H.  632, 
44  Atl.  98,  holding  master  liable  for  injury  to  servant  assigned  to  duty  by  su- 
perior without  instruetiona  as  to  liability  of  belt  to  crawl  toward  pulley;  Gal- 
vin  V.  Pierce,  72  X.  H.  82,  54  Atl.  1014.  denying  master's  liability  for  injui-j' 
to  employee  through  foreman's  negligent  direction  to  engineer  to  start  hoistinjr 
crane;  Wallace  v.  Boston  4  M.  R.  Co.  72  X.  H.  513,  57  Atl.  913,  holding  railroad 
liable  to  brakeman  injured  through  train  despatclier'a  negligence;  lApelle  v.  In- 
ternational Paper  Co.  71  N.  H.  349,  31  Atl.  lOliS.  holding  master's  dnty  to  in- 
struct servant  as  to  dangers  devolves  upon  person  assigning  employee  to  cer- 
tain work;  Olney  v.  Boston  &  M.  R.  Co.  71  N.  H.  430,  52  Atl.  1097,  holding 
railroad  liable  for  negligence  of  forAnan  of  repair  shop  in  failing  to  repair  en- 
gine. 

Cited  in  footnote  to  Palmer  v.  Micbigun  C.  R.  Co.  17  L.  H,  A.  63,  which  holds 
assistant  roadinaster  not  fellow  servant  of  gang  of  men  working  under  him. 

Cited  in  note  |.54  L.  R.  A.  39,  Bl,  158)  on  vice  principalship  as  determined 
with  reference  to  character  of  act  which  caused  injury. 

13  L.  R.  A.  826,  COXXECTICL'T  RIVER  LUMBER  CO.  v.  OLCOTT  FALLS  CO. 

65  N.  H.  290,  21  Atl.  1090. 
AVlwt  utrHiuB  iMvlKiible. 

Cited  in  Concord  Mfg.  Co.  v.  Robertson.  66  N,  H.  5.  18  L.  R.  A.  682,  25  Atl. 
718,  holding  fresh  water  navigable,  if  reasonably  capable  of  valuable  use  as 
public  way  in  natural  condition. 

Cited   in  footnote  to  Heyward   v.   Farmers'   Min.  Co.   28   L.   R.   A.  42,  which 
holds  navigable  capacity   test  of  navigability. 
PranelilBe  urn  pnbllc  prvpertr- 

Cited  in  State  v.  Manchester  4  L.  R.  69  N.   H.  51,  38  Atl.   736,   sustaining 
charter  provision  for  payment  to  state  of  encesa  of  railroad's  net  annual  receipts 
over   10   per   cent  of  total   expenditure. 
latrlnsliiK   pnbllc  and   pHvsle   vanrnipnM. 

Cited  in  State  v.  Sunapee  Dam  Co.  70  X.  H.  460,  59  L.  R.  A.  61,  50  Atl.  lOS, 
holding  atate  grant  of  right  to  lower  level  of  public  lake  for  manufacturing  pur- 
poses, if  reasonably  exercised,  affords  no  ground  for  complaint  by  public;  I,.add 
V.  Granite  State  Brick  Co.  68  X.  H.  187.  37  Atl.  1041.  holding  use  of  land  near 
dwelling  house  for  manufacture  of  brick  not  unreasonable  use  justifying  injunc- 
tion; Dana  v.  Craddock.  86  N.  H.  596,  32  Atl.  757,  holding  diminution  of  value 
of  right  of  riparian  owner  to  build  wharf,  through  construction  of  bridge,  in- 
cluded  in  damages   awarded  for   laying  out  of  highway. 
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Cited  in  footnote  to  Smith  v.  Atkins,  53  L.  R.  A.  TM,  which  denies  right 
of  one  navigating  stream  to  fasten  booms  t^i  trees  on  hank. 

Cited  in  notes  (41  L.  R.  A.  377,  379)   on  right  to  use  stream  for  floating  loga; 
(69  L.  R.  A.  61,  61,  62,  73)  on  ri^t  to  obstruct  or  destroy  rights  of  navigation-, 
(SO  L.  B.  A.  845)   on  rights  acquired  in  artificial  condition  of  body  of  water. 
BSect   of  reserTstlaii   Id   derd. 

Cited  in  Smith  v.  Farbish,  68  N.  H.  127,  47  L.  R.  A.  229,  44  AU.  398,  holding 
conveyance  of  land  described  as  bordering  on  river,  without  reservation,  gives  ti- 
tle to  river  bed  to  middle  of  stream;  Smith  v.  Furbish,  68  N.  H.  144,  47  L.  R.  A. 
237,  44  A',1,  398,  holding  reservation  in  deed  of  right  to  build  dam,  together  trith 
right  of  Qowagf  of  land  of  grantor,  gives  perpetual  easement;  Smith  v.  Fur- 
Dish.  03  N.  H.  131,  47  L.  R.  A.  231.  44  Atl.  398,  holding  forfeiture  of  right  to 
timber  reserved  in  deed  does  not  result  from  neglect  to  remove  it  for  unrea- 
sonable time. 

Cited  in  note  (01  L.  R.  A.  B72)  oa  construction  and  operation  of  cauala;  State 
T.  Sunapee  Dam  Co.  72  N.  H.  110,  S6  Atl.  899,  as  to  jurisdiction  of  equit;  to 
assess  damages  for  unreasonable  exercise  of  right  of  flowage. 
Mode  or  trittl  «n  bill  la  eqaltr. 

Cited  in  State  ex  rel.  Rhodes  v.  Saunders,  06  N.  H.  89,  18  L.  R.  A.  057,  25 
Atl.  683,  holding,  in  proceedings  for  injunction  against  liquor  nuisance,  question 
of  illegal  use  of  premises  niay  be  tried  to  jury;  Sliapira  v.  D'Arcy,  180  Jlass. 
379,  62  N.  £.  412.  holding  constitutional  right  of  trial  by  jury  not  applicable 
to  suit  in  equity  for  specific  performance  of  contract;  Richmond  v.  Atwood,  17 
L.  R.  A.  620.  2  C.  C.  A.  611.  5  U,  S.  App.  151,  52  Fed,  25,  holding  on  appeal 
from  decree  enjoining  infringement  of  patmt,  and  ordering  accounting,  if  in- 
junction dissolved,  court  may  direct  dismissal  of  bill. 

13  L.  R.  A.  838,  GRESHAM  v.  EQUITABLE  LIFE  A  ACCI.  ISS.  CO.  87  Ga. 

497,  27  Am.  St.  Rep.  203,  13  S.  E.  752. 
CKniie  of  dHtk  or  Injarr  of  lanored* 

Cited  in  Travelers  Ins.  Co.  v.  Wjness.  107  Ga.  589,  34  S.  E.  113,  holding 
killing  of  assured  by  assault,  nliicli  as  to  him  was  unexpected  and  without  fault 
on  his  part,  is  accidental  within  policy. 

Cited  in  footnote  to  Burt  v.  Union  Cent.  L.  Ins.  Co.  59  L.  R.  A.  393,  which 
denies  right  to  recover  on  policy  on  life  o(  innocent  person  executed  after 
conviction   of   capital    offense. 

Cited  in  notes  (30  L.  R.  A.  208)  on  what  constitutes  an  accident  within 
meaning  of  accident  insurance  policy;  (17  L.  R.  A.  754)  on  proximate  cause 
of   death   within   meaning  of   life   insurance   policy. 

Distinguished  in  Coles  v.  New  York  Casualty  Co.  B7  App.  Div.  46,  83  N.  Y. 
Supp.  1(>G3,  holding  exception  in  accident  policy  of  injuries  resulting  from 
fighting  does  not  cover  injuries  to  bartender  assaulted  by  customer  ordered 
out   of  saloon. 

13  L.  R.  A.  841,  MILES  v.  WORCESTER.  154  Mass.  511,  20  Am.  St.  Rep.  264, 

28   X.   E.   670. 
NiiiB>iioei  liabllltr  of  mantelpKl  copporadoD. 

Cited  in  footnotes  to  Hughes  v.  Auburn,  40  L.  R.  A.  630,  which  denies  city's 
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liability  for  diseaae  due  to  u«glect  of  proper  sanitary  pTe«iutiona  as  to  sewar 
ayatem;  Long  v.  Elberton,  4S  L.  R.  A.  42S,  which  denies  liability  of  city  to 
neighboring  property  owners  for  elertion  of  prison  within  city  limits,  unless 
so  negligently  maintained  as  to  constitute  nuisance;  Duncan  v.  Lynchburg,  4S 
L.  R.  A.  331,  which  denies  city's  liability  for  nuisance  by  pollution  of  water 
in  unauthorized  operation  of  rock  qua.rry  outside  city  limits. 
IiUkkllltr  vl   naatelpBl    eorpor«tt«B    for    ■ciclliteDGP   »t  ■sentii. 

Cited  in  footnote  to  Snider  t.  St.  Paul,   18  L.  B.   A.   151,  which   holds  citj 
not  liable  for  negligence  of  agents  in  providing  and  maintaining  city  hall. 


Wb«t  conBtitKtcB  valid  Biarrlase. 

Cited  in  Lee  v.  SUte,  44  Tex.  Crim.  Rep.  368,  411  L.  R.  A.  Oil,  72  8.  W.  lOOS 
(dissenting  opinion),  majority  holding  sham  ceremony,  followed  by  carnal  inter- 
course without  matrimonial  cohabitation,  not  constitute  common-law  marriage. 

13  L.  R.  A.  844,  ROBERTS  v.  LOUISVILLE,  02  Ky.  05,  17  S.  W.  218. 
ICqiHitable  lBt,erf«reiit;e  vrlth  B^tlOB  of  mniilolpal  corponttlonii. 

Cited  in  State  ear  rel.  Rose  v.  Superior  Court,  105  Wis.  678,  48  L,  E,  A.  82B,  foot- 
note, p.  819,  81  N.  W.  1046,  holding  discretion  of  city  council  in  passage  of  or- 
dinance granting  stceet  railway  franchise  cannot  be  controlled  by  injunction; 
U'abaslca  Electric  Co.  v.  Wymore,  00  Neb.  203,  82  N.  W.  628,  holding  mayor  and 
council,  but  not  city,  may  be  enjoined  from  passing  ordinance  in  violation  of 
contract  with  electric  lighting  company;  Trading  Stamp  Co.  v.  Memphis,  101 
Tenn.  180,  47  S.  W.  136,  holding  city  council  may  be  enjoined  from  pasHing  ordi- 
nance imposing  privilege  tax  upon  trading  stamp  company,  and  upon  merchants 
using  tax,  and  making  violation  misdemeanor;  Sherburne  v.  Portsmouth.  72  N.  H. 
540,  58  Atl.  38,  holding  taxpayer  may  have  injunction  against  illegal  administra- 
tive act  of  city  council. 

Cited  in  footnote  to  Stevens  v.  St.  Mary's  Training  School,  18  L.  R.  A.  832, 
which  denies  injunction  to  prevent  illegal  contract  or  appropriation  by  count; 
eomnussioDera. 
PaMIc  sad  private  property  of  nnnlclpal  cnrporalloBa. 

Cited  in  Huron  Waterworks  Co.  v.  Huron,  7  S.  D.  26,  30  L.  R.  A.  836,  58  Am. 
St.  Rep.  817,  62  N.  W.  075,  holding  waterworks  constructed  and  owned  by  eitf 
cannot  be  sold  and  conveyed  by  city,  except  by  special  legislative  authority; 
Owensboro  v.  Com.  lOS  Ky.  355,  44  L.  R,  A.  205,  40  S.  W.  320.  holding  city  parka 
and  property  used  by  fire  department  within  constitutional  provision  exempting 
"public  property"  from  taxation;  Carrolltom  Furniture  Mfg.  Co.  v.  Carrollton,  104 
Ky.  520,  47  S.  W.  895,  holding  city  as  lessor  of  public  wharf  not  liable  tor  personal 
injury  from  negligent  operation  of  wharf  boat. 

Cited  in  footnotes  to  Reigbard  v.  Flinn,  43  L.  R.  A.  502,  which  holds  invalid. 
lease  by  city  of  part  of  public  landing  to  private  person;  St.  Paul  v.  Chicago,  M.  & 
St.  P.R.  Co.  34  h.  R.  A.  184,  which  denies  power  of  legislature  to  give  any  part 
of  levee  as  permanent  site  for  freight  warehouse. 

Cited  in  note  (40  L.  R.  A.  646)  on  riglit  to  erect  wharves. 
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13  L.  E.  A.  S48,  COLE  v.  ROWEN,  68  Mich.  219,  50  N.  W,  138. 

RallroadBi     revnlBtlon    of    ■olleltorw    of    patrobusc    Ab    or    aboat    depot 

Cited  in  Lucas  v.  Herbert,  148  Ind.  63,  37  L.  R.  A.  377,  47  N.  E.  H6,  holding 
railroad  may  designate  piace  in  d^pot  grounds  n'h^re  vehicles  of  competint;  omni- 
bus lineK  sbnll  stand;  Coi^grove  v.  Aufitista,  10.1  Ga.  340,  42  L.  R.  A.  714.  C8  Am. 
St.  Kep.  141).  31  S.  E.  44.^,  holding  city  ordinance  prohibiting  hackmen  from  enter- 
ing union  depot  to  solicit  patronnge,  notwithstanding  content  of  railroad,  invalid: 
Hedding  v.  (.lallngher.  T2  X.  H.  390.  04  L.  R.  A.  819.  57  Atl.  225,  holding  railroad 
may  grant  exclusive  right  to  solicit  baggage  on  elation  grounds. 

Cited  in  footnotes  to  New  York  N.  H.  4  H.  R.  Co.  v.  Scovill,  42  L.  R,  A.  157: 
Kate>i  V.  Atlanta  Baggage  k  Cab  Co.  40  L.  R.  A.  431 ;  Donovan  v.  Pennsylvania 
Co.  01  L.  R.  A.  140, — which  sustains  railroad  company's  right  to  give  exclusive 
privilege  of  jwliciting  paflsengers  or  baggage  on  trains  or  on  station  grounds;  Bos- 
ton 4  A.  R.  Co.  V.  Brown,  62  L.  R.  A.  418,  which  holds  driver  of  publif  i-arrtajre 
entering  railroad  grounds  to  get  passenger  ordering  carriage,  a  trespasser  on  so- 
liciting other  passengers;  Godbout  v.  St.  Paul  Union  Depot  Co.  47  L.  R,  A.  .732. 
which  authorizes  discrimination  by  carrier  between  hackmen  within,  but  not  out- 
side of,  depot;  Norfolli  &  Western  R.  Co.  v.  Old  Dominion  Baggage  Transfer  Co. 
•>0  L.  R.  A.  722,  which  upholds  special  privile);e  to  baggage  transfer  compan;  to 
enter  depot  to  aolicit  business;  Indianapolis  I'nion  R  Co.  v.  Dohn.  45  L.  R-  X. 
427,  which  holds  unlawful,  grant  of  exclusive  right  to  stand  hacks  on  area;  Pitts- 
burgh, Ft.  \V.  &  C.  R.  Co.  V.  Clieever*.  24  L.  R.  A.  156,  which  denies  right  of  eom- 
pan;  to  enjoin  congregation  of  hotel  runners,  etc.,  in  front  of  station;  Pennsyl- 
vania Co.  V.  Chicago,  53  L.  R.  A.  223,  which  denies  carrier's  power  to  prevent 
others  than  lessee  occupying  hack  stands  in  street;  Lindsey  v.  Anniston,  27  L.  R, 
A,  430,  which  holds  ordinance  e.tduding  hackmen  from  depots  at  train  time  not 
limited  by  prior  contract  Iwtween  carrier  and  hackmen ;  Barrington  v.  Commercial 
Dock  Co.  33  L.  R.  A.  110.  which  denies  power  to  discriminate  between  similar  ves- 
sels using  wharf  for  landing  place. 

Cited  in  note   (16  L.  R.  A.  440)   on  regulation  as  to  admission  of  passenger  to 

Distinguished  in  State  v.  Reed,  76  Miss.  222,  43  L.  E.  A.  136,  71  Am.  St.  Rep. 
528,  24  So.  308,  holding  railroad  without  authority  to  give  hackman  exclusive 
privilege  of  entering  inclosed  grounds  to  solicit  patronage. 

13  L.  R.  A.  851,  WABASH  v.  CARVER,  129  Ind.  552,  29  N.  E.  25. 

Followed  without  discussion  in  Board  of  Commissioners  of  Vermillion  County 
V.  Chipps,  131  Ind.  50,  16  L.  R.  A.  223,  29  N.  E,  1000. 
N«KllS'neet   nbn  qneatton  for  Jnpr- 

Cited  in  footnote  to  Hardin  County  v.  Coffman,  48  L.  R.  A.  465,  which  holds 
<|uestion  for  jury  whether  bridge  may  properly  be  used  for  passing  of  traction  en- 
gine drawing  water  tank. 
PteadlnKi  iceneral  alleKkllon  overcome  br  HfenneBt  of  speclfle  facta. 

Cited  in  Allen  County  v.  Crei-iston,  133  Ind.  43,  32  N.  E.  735,  holding  averment 
of  plninliff's  freedom  from  contributory  negligence  sufficient,  unless  overcome  by 
specifle  averments  of  fact  showing  negligence;  Clark  County  v.  Brod,  3  Ind.  App. 
591,  29  X.  E.  430,  holding  allegation  that  plaintiff  was  without  fault  not  o 
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h_v  specific  averment  that  lie  attempted  to  cross  bridge  with  steam  thresliing-mft- 
«liine  engine;  Louiavilte,  E.  &  St.  L.  Consol.  B.  Co.  v.  Hanning,  131  Ind.  536,  31 
Am.  St.  Rep.  443,  31  N.  E.  187,  lioliling  specific  averment  of  freedom  from  neg- 
ligence not  overcome  by  allegation  that  placing  of  signal  flags  was  necessary  to 
AVoid  tfanger,  without  averring  decedent  made  personal  investigation  wliether  sig- 
nals displayed;  Indianapolis,  D.  &  W.  R.  Co.  v.  Wilson,  134  Ind.  06,  33  M.  E.  793, 
holding  averment  tiiat  complainant  watched  detached  engine  cross  highway,  and 
tlien  Btarted  across  track,  "not  knowing  or  obaeriing,  and  not  having  time  or  op- 
portunity to  know  or  observe,"  tliat  portion  of  train  was  tollowing,  shows  con- 
tributory negligence;  Sten-art  v.  Pennsylvania  Co.  130  Ind,  248,  29  N.  E.  916, 
holding  allegation  of  alighting  from  train  on  side  where  other  trains  were  liable 
to  be  passing  shows  contributory  negligence,  although  alleging  that  decedent 
looked  and  listened  for  train,  and  ^mbsiikment  on  opposite  side  afforded  no  place 
to  alight;  De  Ruiter  v.  De  Ruiter,  28  Ind.  App.  13,  91  Am.  St.  Rep.  107,  H2  N.  E. 
100,  holding  in  complaint  to  set  aside  fraudulent  conveyance,  allegation  of  insolv- 
ency is  overcome  by  averment  that  defendant,  at  time  of  action,  is  possessed  of 
large  sum  ol  money  and  bonds. 
BrlAvea)  oonstrnetlaa  and  conlrol. 

Cited  in  New  Albany  v.  Iron  Substructure  Co.  141  Ind.  606,  40  N.  E.  44,  hold- 
ing city  has  power  to  build  bridge,  in  its  discretion,  especially  when  necessary 
to  make  street  passable  and  safe  to  public;  Daviess  County  v.  State,  141  Ind.  198, 
40  N.  E.  686,  holding  city  may  build  bridge  of  any  kind,  or  at  any  coat,  but  can- 
not compel  county  to  build  bridge  according  to  plans  prescribed  by  city. 

Cited  in  footnotes  to  Vermillion  County  v,  Chipps,  16  L.  R.  A.  228,  which 
liolds  county  officers  not  negligent  in  accepting  defective  bridge  which  expert  be- 
lieves Huflicient;  Thomas  v.  Flint,  47  L.  R.  A-  499,  which  holds  mere  existence  of 
defect  in  bridge  for  two  or  three  days  not  constructive  notice  to  city;  Templeton 
V.  Linn  County,  16  L.  R.  A.  730,  which  holds  county  not  liable  for  injury  from 
defect  in  bridge  or  highway;  Clulow  v.  McClelland,  17  L.  R.  A.  650,  which  holds 
township  officer's  ignorance  of  defect  of  bridge  not  disclosed  by  examination  by  one 
intending  to  take  traction  engine  over  not  negligence. 

Distinguished  in  Reinhart  v.  Martin  County,  9  Ind.  App.  573,  37  N.  E.  38,  hold- 
ing complaint  for  damages  from  giving  way  of  bridge  spanning  ditch  for  drain- 
age of  surface  water  not  suflicient  to  show  county  bridge. 
Verdloti  wfcm  rxreaali-e. 

Cited  in  Pittsburgh,  C.  C.  4  St.  L.  H-  Co.  v.  Burton,  139  Ind.  378,  37  N.  E. 
150,  holding  verdict  for  $9,400  lor  wrongful  killing  of  farmer,  having  expectancj' 
of  thirty-eight  years,  not  excessive. 

13  L.  R.  A.  B54,  DEMAREST  v.  GRAXT,  128  N.  Y.  205,  28  X.  E.  645. 
PleadInK  bpccIkI  defence. 

Cited  in  Kuechenmeister  v.  Brown,  13  Misc.  142,  34  N.  Y.  Supp.  180,  holding 
evidence  that  maintenance  of  coal  note  in  sidewalk  was  with  municipal  consent 
admissible  under  general  denial  of  allegation  that  same  was  "wrongfully"  and 
"unlawfully"  maintained, 
EvIdeBC^  of  Ineorporatloift. 

Cited  in  Owen  v.  Shepard,  8  C.  C.  A.  248,  19  U.  S.  App.  336,  59  Fed.  749,  holding 
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adoption  of  corporate  name  and  feigned  camplJBDce  with  incorporation  lawe  of 
ttate  not  Bufficient  evidence  to  show  fact  of  incorporation. 

Valid ttr  of  (fete one  ot  IncorpOFKttOB,  (or  court. 

Cited  in  Werner  t.  Hearet,  177  N.  Y.  87,  69  K.  E.  221,  holding  submisBioD  to 
jury  of  question  whether  articles  of  incorporation  were  mere  fonua  to  avoid  lia- 
bility, error. 
TBildltr   ot   Incorporation. 

Cited  in  Lencester  v.  Araeterdam  Improv.  Co.  140  N.  Y.  583.  24  L.  B.  A.  329, 
35  N.  E.  904,  Affirming  on  this  poiut  72  Hud,  Z2,  26  N.  Y.  Supp.  309,  holding 
validity  of  foreign  corporation  not  affected  by  fact  that  residents  of  state  went 
Into  another  state  to  incorporate;  United  States  Vinegar  Co.  v.  Sclilcgel,  143  N. 
Y.  642,  38  N.  E.  729,  holding  deception  in  procuring  record  of  papers  of  incorpon- 
tion  not  defense  to  action  by  foreign  corporation;  Duke  v.  Taylor,  37  Fla.  75,  31 
L.  R.  A.  487,  53  Am.  St.  Rep.  232,  IS  So.  172,  holding  corporation  obtaining  char- 
ter in  one  state  cannot  complete  organization  by  electing  officers  and  issuing  stock 
in  another. 

Cited  in  note  (17  L.  R.  A.  550)   on  partnership  liability  of  stockhotders  in  c&se 
of  defective  or  illegal  incorporation. 
Reeosnltlon  ot  tor«l<H  corporsilon. 

Cited  in  O'Reilly  v.  Greene,  18  Misc.  426,  41  K.  Y.  Supp.  1056,  Affirming  17 
Misc.  303,  40  N.  Y.  Supp.  360.  holding  expired  foreign  corporation  permitted  to 
sue,   when   law   of  state   of  organization   permits   continuance   for  collection  of 

Cited  in  footnote  to  Oalvdale  Mfg.  Co.  v.  Garst.  23  L.  R.  A.  639,  which  holds 
that  recognition  will  not  he  denied  foreign  corporation  by  courts  of  state  becau^ 
composed  exclusively  of  its  own  citizens. 

Cited  in  note  (24  L.  R.  A.  292}  on  recognition  or  exclusion  of  foreign  eorpora- 

Snper vision  of  tareijrn  corporH lions. 

Cited  in  Novelty  Mfg.  Co.  v.  Connell,  88  Hun,  256,  34  N.  Y.  Supp.  717,  holding 
statute  requiring  foreign  corporation  to  obtain  certificate  of  sectelary  of  slate  as 
condition  to  right  to  sue  not  applicable  to  action  on  contract  made  ouside  stale; 
Providence  Steam  &  Gas  Pipe  Co.  v.  Connell,  3C  Hun,  322,  33  N.  Y.  Supp.  482, 
holding  foreign  corporation  witliout  certilicate  entitied  to  enforce  contract  made 
prior  to  act  of  1892;  Providence  Steam  &  Gas  Pipe  Co.  v.  Connell,  86  Hnn,  322, 
33  N.  y.  Supp,  482,  holding  act  1892,  requiring  foreign  corporation  to  obtain  cer- 
tificate from  secretary  of  state,  not  applicable  to  contract  of  corporation  made 
before,  but  completed  after,  passage  of  art;  Neuchatel  Asphalt  Co.  v.  New  York, 
it  Misc.  378,  30  N.  Y.  Supp.  252,  holding  statute  requiring  foreign  eorporations  to 
obtain  certificate  of  secretary  of  state,  as  condition  to  doing  business  within  state, 

Distinguished  in  Williams  v.  Gold  Hill  Min.  Co.  06' Fed.  401,  holding  state  law 
requiring  mortgage  by  corporation  to  be  ratified  by  two  thirds  of  capital  stock 
applicable  to  mortgage  by  foreign  corporation. 
Indlvldnnl   llabllJtr  of  a^enls  of  corpoPAllon. 

Cited  in  Van  Antwerp  v.  Linton,  80  Hun,  419,  35  N.  Y.  Supp.  : 
agents  of  corporntion  not  liable  for  negligent  perfor 
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13  L.  E.  A.  859,  WESTERN  U.  TELEG.  CO.  v.  ROGERS,  68  Miea.  748,  24  Am.  Sf. 

Rep.  300,  9  So.  923. 
DaoABsefl  for  cental  anvvlab. 

Cited  in  Peny  v.  Western  U.  Teleg.  Co.  M  Ark.  643,  3B  L.  R.  A.  466,  43  S.  W. 
068;  Francii  v.  Western  U.  Teleg.  Co.  68  Minn.  283,  25  L.  R.  A.  412,  49  Am.  St. 
Hep.  507,  57  N.  W.  1078;  Newman  v.  Western  U.  Teleg.  Co.  54  Mo.  App.  443;  In- 
ternational Ocean  Teleg.  Co.  v.  Saunders,  32  Fla.  447,  21  L.  R.  A.  815,  14  So.  148, 
— holding  sender  of  tel^ram  cannot  recover  for  mental  pain  and  sulTering  from 
failure  of  telegraph  company  to  make  delivery;  Western  U.  Teleg.  Co.  v.  Wood, 
21  L.  R.  A.  712,  6  C.  C.  A.  451,  13  U.  8.  .4pp.  317.  57  Fed.  478;  Western  U.  Teleg. 
Co.  V.  Ferguson,  157  Ind.  76,  54  L.  R.  A.  850,  footnote  p.  846,  80  JJ.  E.  074,  Affirm- 
ing 26  Ind.  App.  210,  59  N.  E.  416;  Summerfield  v.  Western  U.  Teleg.  Co.  87  Wis. 
8,  41  Am.  St.  Rep.  17,  57  N.  W.  073;  Chapman  v.  Western  L".  Teleg.  Co.  88  Ga. 
785,  17  L.  R.  A.  431,  30  Ata.  St.  Hep.  183,  15  S.  E.  1)01;  Western  U,  Teleg.  Co.  v. 
Sklar,  61  C.  C.  A.  283,  126  Fed.  297,— holiiing  addressee  of  telegram  not  entitled 
to  damages  for  mental  pain  and  suffering  from  failure  to  deliver  meSHsge  an- 
nouncing illness  or  death  of  relative;  Connell  v.  ^Vestem  U.  Teleg.  Co.  116  Mo. 
42,  20  L.  R.  A.  176,  38  Am.  St.  Rep.  575,  22  S.  W.  345,  holding  telegraph  com- 
pany not  liable  in  damages  to  addressee  for  mental  pain  and  eulTering  from  fail- 
ure to  receive  message  that  "child  is  dying;"  Kester  v.  Western  U.  Teleg.  Co.  S5 
Fed.  604,  holding  addressee  cannot  recover  damages  for  mental  anguish  from  fail, 
ure  to  deliver  mensage  announcing  death  of  father,  whereby  he  was  prevented 
from  attending  funeral,  and  consoling  motlier;  Butner  v.  Western  U.  Ttleg.  Co. 
2  Okla.  239,  4  Inters.  Com.  Rep.  772,  37  Pac.  1087,  holding  addressee  cannot  re- 
cover for  mental  pain  and  sulTering  from  failure  to  deliver  message  announcing 
death  of  daughter,  when  relationship  not  shown  on  face  of  message;  Crawson  t. 
Western  L".  Teleg.  Co.  47  Fed.  540,  holding  damages  for  mental  suffering  recoT- 
trable  only  in  cases  of  gross  negligence  in  delay  of  message,  indicating  wanton- 
iiesH  or  malicious  purpose. 

Cited  in  footnotes  to  Wilcox  v.  Richmond  t  D.  R.  Co.  17  L.  R.  A.  804,  which 
denies  recovery  for  mental  anguish  from  nonperformance  of  contract;  Connelly  v. 
Western  U.  Teleg.  Co.  58  L.  R.  A.  6fi3,  which  denies  liability  for  mere  luental 
suffering  from  delay  in  delivering  telegram;  Western  U.  Teleg.  Co.  t.  Crocker,  59 
L.  R.  A.  398.  which  sustains  recover^'  for  mental  anguish  for  failure  to  promptly 
deliver  telegram  announcing  serious  illness  of  grandchild;  Simmons  r.  Western 
U.  Teleg.  Co.  57  L.  R.  A.  607,  which  sustains  statute  rendering  telegraph  com- 
panies liable  for  delay  in  delivering  messages;  Hale  v.  Bonner,  14  L.  R.  A.  336, 
which  allows  damages  for  mental  distress  for  delay  in  transporting  corpse  of 
husband, 

Distinsuished  in  Mapmirk  v.  Western  V.  Tel^.  Co.  79  Miss.  837,  80  Am.  St. 
Rep.  663,  31  So.  208,  holding  telegraph  company  liable  for  mental  suffering  caused 
by  injury  to  reputation  of  woman,  in  whose  name  operator  sent  forged  message  to 
man ;  Western  U.  Teleg.  Co.  v.  Wotson,  82  Miss.  103,  33  So.  76,  holding  exemplary 
damages  recoverable  from  telegraph  company  for  negligence  amounting  to  wilful- 
ness in  tramimitting  message  to  wife  announcing  husband's  death. 

Disapproved  in  Mentzer  v.  M'estem  U.  Teleg.  Co.  93  lown,  7.'i6,  28  L.  R.  A.  73, 
57  Am.  St.  Rep.  204.  fi2  N.  W.  1,  holding  addressee  prevented  from  attending 
funeral  of  mother,  by  reiison  of  negligent  delay  in  delivery  of  message,  may  re- 
cover damages  for  mental  anguish. 
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13  L.  R.  A.  804,  CERVENY  v.  CHICAGO  DAILY  NEWS  CO.  139  111.  345,  28  S. 

E.  692. 
Libel  ODD  pnblliwtlanii. 

Cited  in  Lewis  v.  Dailj  Newi  Co.  81  Md.  473.  29  L.  E.  A.  60,  32  Atl.  246,  holding 
it  libelous  to  falsely  publiali  of  one  thnt  he  would  be  an  anarchist  if  he  thought 
it  would  pay;  Kenney  v.  Illinois  Stute  Journal  Co.  64  III.  App.  44,  holding  pub- 
lication charging  one  witli  obtaining  subscriptions  to  book  by  false  represenU- 
tions  as  to  organization  behind  enterprise  libelous;  PtilzingeT  v.  Dubs,  12  C.  C.  A. 
404,  24  U.  S.  App.  376,  64  Fed.  700,  holding  publication  comparing  minister  of 
gospel  to  rotten  egg  libelous  per  ae;  Herrick  v.  Tribune  Co.  108  III.  App.  249, 
holding  written  language  tending  to  bring  plaintiff  into  disgrace  actionable  per  tt. 

Cited  in  footnote  to  Uollenbeck  v.  Halt,  30  1^  R.  A.  T34,  which  holds  publica- 
tion that  trader  dishonest  in  pleading  stAtute  of  limitations  not  libelous. 
BSect  of  detKBll. 

Cited  in  Chicago  v.  English,  198  III.  218,  64  K.  E.  976,  Affirming  97  111.  App. 
GOl,  holding  default  admits  every  material  and  traversable  fact  alleged  in  dec- 
laration. 
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